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INFORMATION ABOUT THE VIRGINIA REGISTER OF REGULATIONS

VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cumulative,

The Virginia Regisfer has several functions. The full text of all
regulations, both as proposed and as finally adopted or changed
by amendment are required by law fo be published in the
Virginia Register of Regulations,

In addition, the Virginia Register is a source of other
information about state government, including all Emergency
Repulations issued by the Governor, and Executive Orders, the
Virginia Tax Builletin issued monthly by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies,

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of proposed action;
a basis, purpose, impact and summary statement; a notice giving
the public an opportunity to comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Registrar has the right {p publish a summary, rather than the full
text, of a regulation which is considered to be ioo lengthy. In
such case, the full text of the regulation will be available for
public ingpection at the office of the Regisirar and at the office
of the promulgating agency,

Following publication of the proposal in the Virgimia Register,
sixty days must elapse pefore the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
review the proposed regulations, The Governor will transmit his

‘commems on the regulations to the Registrar and the agency and

Juch comments will be published in the Virginia Register.

Upon receipt of the Governor's comment on a proposed
regulation, the agency (i) may adopt the proposed regulation, if
the Governor has no objection to the regulation; (il) may modify
and adopt the proposed regulation after considering and
incorporating the Governor's suggestions, or (iii} may adopt the
reguiation without changes despite the Governor's
recommendations for change.

The appropriate standing commifiee of each branch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promulgating agency. The objection will be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of g legislative objection, the agency shall file a response
with the Registrar, the objecting legislative Committee, and the
Governor '

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any substaptial changes in the final regulation. A
thirty-day final adoption period will commence upon publication in
the Virginia Register.

The Governor will review the final regulation during this tlme
and if he objects, forward his objection to the Registrar and the
agency. His objection will be published in the Virginia Register. If
the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to sclicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i) a legislative
objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period; or
(ii) the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
event the regulation, unless withdrawn, becomes effective on the
date specified which date shall be after the expiration of the
period for which the Governor hag suspended the regulatory
process.

Proposed action on regulations may be withdrawn by the
promulgating agency at any time before final action is taken,

EMERGENCY REGULATIONS

It an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upon its adopiion and
filing with the Registrar of Regulations, unless a later date is
specified. Emergency regulations are limited in time and cannet
exceed a twelve-months duration, The emergency regulations wil
be published as quickly as possible in the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures (See *“Adoption, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Articie 2 of Chapter 1,1:1 (§§ 9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefully.

CITATION TG THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984,

“The Virginia Register of Regulations” (USPS-601831) is
published bi-weekly, except four times in January, April, July and
October for $85 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219, Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes to
the Virginia Register of Regulations, P.Q, Box 3-AG, Richmond,
Virginia 23208-1108,

The Virginia Register of Regulations is published pursuant to
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of
Virginta. -Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Commission: Dudley J. Emick,
¥r,, Chairman, J. Samuel Glasscock, Vice Chairman; John A.
Banks, Jr.; Russell M. Carneal; Joseph V. Gartlan, Jr; H. Land
Kneedler; John Winge Knowles; Theodere V. Morrison; William
F. Parkerson, Jr.; A. L. Philpeit.

Staff of the Virginia Register: Joan W. Smith, Registrar of
Regulations; Ann M. Brown, Deputy Regisirar of Regulations,
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see information page.

been stricken indicates proposed text for deletion.

Symbol Key
Roman type indicates existing text of regulations. /falic fype indicaies proposed new text Language which has

STATE LOTTERY DEPARTMENT

|[EDITORS NOTE: Please refer to the section heading
“State Lottery Department” within the Register of
Regulations for any and all regulations regarding the State
Lottery Department.

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Repgulation: VR 460-04-8.2, Home and Community
Based Ventilation Services.

Statutory Authority; § 32.1-325 of the Code of Virginia.

Public Hearing Daie: N/A
(See Calendar of Events section
for additional information)

Summary:

These proposed regulations provide for the services to
certain ventilator-dependent individuals up fo the age
of 21 years who would otherwise remain in hospitals.
The department is, concurrent with the public
comment period on these proposed regulations, seeking
federal approval of its § 2176 Waiver request from the
Health Care Financing - Administration.

VR 460-04-8.2. Home and Community Based Ventilation
Services,

§ 1. Definitions.

The following words and ferms, when used In these
regulations, shall have the following meanings unless the
context clearly indicates otherwise:

“DMAS” means the Department of Medical Assisiance
Services,

“Health care coordinator” means the health care
discipline, either nursing or social work, designated by the
hospital as responsible for ensuring that the assessment,
care planning, monitoring, and review activities as
required by DMAS are accomplished.

“Health care coordination” means a comprehensive
needs assessment and the coordination of the service
efforts of multiple providers in order to avoid duplication
of services and ensure the individual’'s access to and
receipt of needed services.

“Medical equipment and supplies” means those articles
prescribed by the attending physician, generally recognized
as serving a diagnostic or therapeutic purpose and as
being a medically necessary element of the home care
plan. Items covered are those not already avallable under
other services covered by the Plan,

"Plan of Care” means the wriiten plan of services and
supplies needed by the patient to eunsure opiimal health
and safety for an extended period of time.

“Private duly nursing” means individual and continuous
nursing care provided by a registered nurse or a licensed
practical nurse under the supervision of a registered
nurse.

“Providers”” means those Individuals or facilities
registered, licensed, or certified, as appropriate, and
enrolled by DMAS to render services to Medicaid
recipients eligible for services,

“Respite care services” means temporary Skilled nursing
services designed to relieve the family of the care of the
ventilator dependent individual (up to age 21) for a short
perfod(s) of time (a maximum of 15 days per year or 360
hours per 12-month period). Respite care shall be provided
in the home of the individual’s family or caretaker.

“Routine respiratory therapy” means services that can
be provided on a regularly scheduled basis. Therapy
intervenfions may include: (i) monitoring of oxygen in
blood; (ii) evaluation of pulmonary functioning; and (iii)
maintenance of respiratory equipment.

“State Plan for Medical Assistance” or “the Plan” means
the document conlaining the covered groups, covered
services and their limitations, and provider reimbursement
methodologies as provided for under Title XIX of the
Social Security Act.

§ 2. Coverage statement.

A, Coverage shall be provided under the administration
of the Department of Medical Assistance Services for
certain ventilator dependent individuals up fo the age of
21 years who would otherwise remain in hospitals.

B. The objective of this waiver is to provide for
medically appropriate and cost-effective coverage of
services necessary to maintain these individuals in the
cominunity.

C. Coveragé shall not be provided for these services in
board and care facilities,
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Proposed Regulations

D. Coverage shall be provided for private dufy nursing,
respite care, and medical supplies and equipment not
otherwise available under the State Plan. Aill such services
shall be covered only in the patient’s home.

§ 3. Covered services and provider requirements.

A. Private duty nursing service shall be covered for
individuals up fo the age of 21 qualified for ventilator
services. This service shall be provided only through a
home health agency certified by the Virginia Department
of Healih for Medicald participation, and with whom
DMAS has a contract for private dufy nursing. Al a
minimum the privafe duty nurse shall either be a licensed
practical nurse or a registered nurse with a current and
valid license issued by the Virginia State Board of Nursing.

1. During the first 30 days after the patienf’s
discharge from the hospital, private duly nursing is
covered for 24 hours per day If needed and
appropriate to assist the family in adjustment to the
care associated with wventilaior dependency. After 30

days, private duly nursing shall be reimbursed for a
maximum of 16 hours per 24 hour period. The
department may grant Individual exceptions fo these
maximum limits based on documented emergency

needs of the individual and continued aggregate cost
effectiveness of community services.

2, If the patient s weaned from the ventilator,
reimbursement may be available for private duty
nursing for a maximum of 16 hours per 24 hour
period not to exceed iwo weeks from the date the
attending physician certifies the cessation of ventilator
dependency.

3. The hours of private duty nursing shall be limited
by medical necessity and cost effectiveness.

B. Respite care service shall be covered for individuals
up to the age of 21 who are qualified for ventilator
services. This service shall be provided by skilled nursing
staff (registered nurse or licensed practical nurse licensed
to practice Iin the Commonwealth) under the direct
supervision of a home health agency certified by the
Virginia Department of Health for Medicaid participation
and with which DMAS has a centract to provide private
duty nursing.

C. Durable medical equipment and supplies, noi
otherwise covered in the State Plan, shall be provided for
individuals qualified for venfilator services. This service
shall be provided by persons qualified lo render it.

1. Durable medical equipment and supplies shall be
necessary fo maintain the individual in the home
environment,

a. Medical equipment and supplies shall be
prescribed by the afttending physician and included
in the Plan of Care, and shall be generally

recognized as gerving a diagnostic or therapeutic
purpose and being medically necessary for the home
care of the pafient,

b. Vendors of durable medical equipment and
supplies reilated to the venfilator shall have a
contract with DMAS lo provide services.

¢. In addition o providing the ventilator and
associated equipment and supplies, fthe vendor
providing the ventilator shall ensure the following:

(1) 24 hour on-call for emergency services;

(2) Technicians to make regularly scheduled
maintenance visits at least every 15 days and more
often if calied;

(3) Replacement or repair of equipment and
supplies as required, and

(4) Respiratory therapist registered with the
National Board for Respiratory Care (NBRC) on-call
24 hours per day and stationed within two hours of
the patient’s home o facilitate immediate response.
The respiratory (therapist shall be available for
routine respiratory therapy as well as emergency
care. In the event that the Commonwealth of
Virginia Board of Health Professions implements
through state law a regulation requiring registration,
certification or licensure for respiratory therapisis to
practice in the Commonwealfh, DMAS shall require
all respiratory therapists providing services fo this
venlilator dependent population (o be duly
registered, licensed or cerftified.

2. Medical equipment and supplies include:

a. All durable medical equipment and supplies
which are covered under the State Plan. See the
attachment listing for specific items which are
covered.

b. Apnea monitor.
§ 4. Provider reimbursement.

A. All private duty nursing services shall be reimbursed
at an hourly negotiated fee.

B. Respite care shall be reimbursed at an hourly
negotiated fee,

C. Prior approval by DMAS shall be required for all
durable medical equipment and other medically related
supplies furnished under this program before the
individual’'s discharge from the hospital aand before
reimbursement, If additional equipment and supplies are
needed following the paftient’s discharge from the hospifal,
the Health Care Coordinator shall notify DMAS and obtain
DMAS’ approval. This prior authorization requirement shall

Virginia Register of Regulations
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apply to all durable medical equipment and supplies that
are covered under the State Plan or the walver.

§ 5. Patient eligibility requirements.

A. Medicaid eligible individuals, under 21 years of age,
shall be entitled to this service based on the anticipated
cost (o Medicaid of home care being less than the
anticipated cost to Medicaid of the individual remaining in
the hospital and based on continued aggregate cost
effectiveness of community services.

B. The individual shall have a live-in primary care giver
who accepts responsibilitly for the patient’s healfh and
welfare.

C. These services shall not be available to inpalients of
general acute care hospitals, skilled nursing facilities,
intermediate care facilities, or intermediate care facilities
for the mentally retarded.

D. Virginia will apply the financial eligibility criteria
contained in the State Plan for the categorically needy
and the medically needy. Virginia has elected to cover the
optional categorically needy group untder 42 CFR 435.211,
435.231 and 435.217. The income level used for 435.211,
435.231 and 435.217 is 300% of the current Supplemenial
Security Income payment standard for one person.

1. Under this waiver, the coverage groups authorized
under § 1802(2)(10)(A)(ii)(VI) of the Social Security
Act will be considered as if they were Institutionalized
for the purpose of applying institutional deeming rules.
The medically needy individuals pariicipating in the
waiver will also be considered as if they were
Institutionalized for the purpose of applving the
institutional deeming rules.

2. Virginja will treat the Income of an eligible
individual who receives home and comumnunity-based
care services under 42 CFR 435217 using (the
methodology in 42 CFR 435.735 to reduce the agency’s
payment for home and community-based services. The
following amounts from the individual's tofal inconie
(including amounts disregarded in determining
eligibility) will be deducted.

a, For the individual’'s maintenance needs, the
current Supplemental Securify Income (SS8I) payment
standard for one individual (the categorically needy
income standard for one).*

b. For an individual with a spouse living in the
home, an additional amount for the maintenance
needs of the spouse based upon a reasonable
assessment of need but not lo exceed the current
Supplemental Security Income payment for one
individual (the calegorically needy income standard
for one).

¢. For an individual with a family at home, an

additional amount for the maintenance needs of the
family based upon a reasonable assessment of need
but not to exceed the medically. needy income
standard for a family of the same size.

d. Amounts for incurred expenses for Medicare and
other health insurance premiums, deductibles, or
coinsurance charges.

e. Amounis for incurred expenses for necessary
medical or remedial care not subject to payment by
a third party recognized under state law but not
covered under the Commonwealth’s Medicaid Plan
within the same reasonable limits established under
the State Plan for institutionalized individuals.

* Although Virginia has elected fo apply more restrictive
eligibility requirements than SSI, Virginia does not apply a
more restrictive income standard.

E. Assessment and Plan of Care requirements.

1. The intitial assessment and development of the Plan
of Care shall be conducied by a hospital-based
multidisciplinary team. The feam shail include an
attending physician, a nurse, and a social worker.,

a. The physician shall be currently certified by the
Board of Medicine and have a currently valid
license to practice medicine in the Commonwealth.
The physician shall have experience in the needs
and care of ventilator dependent persons and the
needs of children.

b. The nurse shall be a registered nurse currently
and validly licensed to practice nursing in the
Commonwealth. The nurse shall have experience in
the needs and care of ventilator depeandent persons
and the needs of children.

¢. The social worker shall have a master's degree in
social work. The social worker shall have
experience In the needs and care of veniilator
dependent persons and the needs of children,

d. Other specialists who are currenily and validly
licensed, registered or certified to practice their
specialty within the Commonwealth may participale
in the assessment and care planning process, These
other specialists shall have experience in the needs
and care of ventilator dependent persons and the
needs of children.

e. The Health Care Coordinator is respomsible for
ensuring that the assessmeni, care planning
monitoring, and review activities required by DMAS
are accomplished, The Health Care Coordinator shall
be either a nurse or a social worker meeting Ihe
requirements of subdivision b or ¢ above.

2. Referral for waiver services and assessmentl,
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a. Service referrals shall originate from the clinical
staff in the Rospital where the individual is located,

b. The Health Care Coordinator shall meet with the
family and represeniatives of the clinical patient
care fteam to preliminarily assess (he individual’s
needs.

¢. Upon receiving parental or guardian consenf {o
explore the possibility of home care, the Health
Care Coordinator shall arrange for the assessment
process for waiver services. The initial assessment
and development of the Plan of Care for a potential
waiver participamt will be conducted by the
hospital-based mulfidisciplinary tearmn.

d. At the time of assessment, certification from the
attending physician that the Individual would
otherwise require continued acufe care or skilled
nursing facility care will be necessary in order fo
confinue the assessment process.

e, If the physician certifies the need for care and if
the family desires community based care, the
Health <Care Coordinator shall continue the
assessment process. The Health Care Coordinator
shall perform a home visit to ensture suitability of

the home environment for the individual’s
placement, Concurrently, the Health Care
Coordinator or social worker of the multidisciplinary
tearmn shall conduct a family assessmen{ (o ensure
the family’s willingness and ability to participate in

home care. Considerafion shall also be given fo the
extent of family and community support available to
meel the care needs of the ventilator dependent
individual.

3. Development of the Plan of Care.

a. Upon completion of the
medical/nursing/functional assessment and the
family and home assessmeni, the Plan of Care is
developed.

d. At minimum, the Plan of Care shall include:

(1) A siatement of the appropriafeness of the home
in which the individual is fo be placed.

(2) Identification of the tvpe, frequency, and amount
of nursing care needed. This shall include the name
of the provider agency, whether the nurse ijs an RN
or an LPN, and verification f(hat the nurse Iis
licensed to practice in the Commonwealth. This shall
also contain documentation that the Health Care
Coordinator has verified that ithe provider agency is
an enrolled provider with DMAS to provide skilled
nursing services for this population.

(3) Identification of all other services that are
needed in order for the individual to be discharged

home, The statement shall include, as appropriate:
speech therapy; occupational (herapy; physical
therapy; transporiation; physician services; the
frequency and amount of service needed, the
provider of the service; and the payment solrce.

(4) A complete list of equipment and supply needs,
and identification of ihe provider and source of
payment,

(5) Identification of the fype, frequency, and amount
of care that the family or other informal caregivers
shall provide.

(6) Identification of the anticipated ufilization of
respite care during the 12-month period posi-hospital
discharge.

(7) Other referrals for assessment for services (as
needed and appropriate) to inciude: fhe school
system; Women, Infants, and Children Program;
child development clinic services; Early and
Periodic Screening, Diagnosis and Treatment
Program (EPSDT) services.

(8) Identification of the primary care physician in
the community who has agreed fo follow the
recipient in the community.

(8) The appropriateness of the medical care,
including a statement from the rmouitidisciplinary
team as well as the individual's primary care
physician, fo be signed by the legally responsible
adult, attesting that the medical care the child is fo
receive in the home Is agreed to by fthe legally
responsible adult and is appropriate in the opinion
of all involved parties.

4. Cost effectiveness computations.

a. These computations shall be completed by the
Health Care Coordinator upon completion of the
Plan of Care.

b. The Health Care Coordinator shall be required to
document the anficipafed cost to DMAS for the
individual’s waiver services for a 12-month period.
The Health Care Coordinator shall then compare
DMAS costs for fhe walver to anticipated cosis to
DMAS for continued hospitalization of the individual

. Preauthorization for waiver services.

a, When the defermination thati the individual’s
needs can appropriately and cost-effectively be met
in the comununity with fhese walver services, the
Health Care Coordinator shall give the legally
responsible party the choice of waiver services or
continued hospitalization.

b. If waiver services are chosen, the legally

Virginia Register of Regulations
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responsible party will also be given the opportunity
to choose the providers of service, if more than one
provider is available to render the services.

6. DMAS shall review and approve the plan of care
prior to the Iindividual’s hospital discharge to lhe
community with waiver services, and prior lo
Medicaid payment for waiver services,

7. Reevalyation requirements and utilization review.

a. Reevaluations shall be conducted by the Health
Care Coordinator at least every 30 days during the
first three months post-hospital discharge and at any
time when a change in the individual’s condition
indicates the need for reevaluation, After the first
three months, the Health Care Ceordinator shall
conduct a home visit once every three months and
more offen if necessary.

b. DMAS Is responsible for performing utilization
review at Ieast semi-annually and for the
maintenance of supporting documeniation. DMAS
shall also maintain a copy of the Plan of Care, the
initial evaluation, and each reevaluation for a
minimum period of five years.

c. The Health Care Coordinator shall review the
Plan of Care for appropriateness of lhe Ievel,
amount, fype, and qualily of services provided as
well as for monitoring the cost effectiveness of the
individual’s care in the community.

d. Medical necessity of waiver services shall be
reviewed by the Health Care Coordinator.

e, The Health Care Coordinator shall submit Lhis
information to DMAS.

f. During the six-month approval period, a DMAS
utilization review analyst shall review the record
and conduct a home visit. The purpose of this
record review and home visit is to determine the
correctness of the level of care; to ensure that the
amount, duration, and scope of the services are
appropriate; fo ensure thal the individual’'s health
and welfare are being protected;, and to ensure that
cost effectiveness Is being maintained.

§ 6. Appeal of denied coverage.

A, DMAS shall provide the opportunity for a fair hearing
under 42 CFR Part 431, Subpart E, to individuals who are
not given the choice of home and community-based
services as an alternative to remaining in the hospital or
entering a skilled nursing facility services or who are
denied the service of their choice or the provider of their
choice.

B. The individual shall be advised of the denial and of
their right to appeal.

§ 7. Documentation requirements,

The Health Care Coordinator shall submit the following
documentation to DMAS prior to the individual's discharge
from the hospital:

1. All of the required assessment and documentation.
2. Certification of level of care.
3. Plan of Care.

4, Cost-effectiveness computation,

5. Agreement of legally responsible individual with the
Plan of Care.

6. Choice of home and communily-based care or
hospital care.

7. Choice of walver service providers, if waiver
services are chosen.

ATTACHMENT LIST OF COVERED DURABLE
MEDICAL EQUIPMENT

Medical Equipment and Supplies Covered Under State
Plan,

1. Ventilator and necessary attachments,
2. Back-up portable ventilator and attachments.
3. Suction machine, stationary.

4. Suction machine, portable.

5. Ambuy bag.

6. Patient lift.

7. Overbed table.

8. Commode, shower chair, or strefcher.
9. Environmental control unit.

10. Alternative communication devices,
11. Tracheostomy tubes,

12, Tracheostomy care kits or individual supplies normally
found in the kit

13. Gastrostomy tubes.
14. Feeding pumps.
15, Suction catheters.

16. Sterile water.
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17. Sterile saline.

18. Special maftiresses.

18. Oxygen and oxygen equipment,
20. Foley cathefers.

21. Bed pans.

22 Antiseptic solution for cleaning of venfilator and
respiratory supplies.

23. Wheelchair, manual or power, Iincluding adaptive
seating devices to prevent contractures and skin
breakdown.

24, Hospital bed.

25. Adaptive mobility (ransportation device (Mulholland
chair),

26. Phrenic pacer (implanf, transmitter box, antenna and
battery). :

27. Pharmacological preparation necessary for life
sustaining nutritional management legend drug only).

28. Pulse oximeter.

Medical Equipment and Supplies Not Covered Under State
Plan

1. Apnea muonilor.

Virginia Register of Regulations
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Attachment 4.1

VENTILATOR-DEPENDENT INDIVIDUAL (UP TO THE AGE DF 21) HOME PROGRAM

Referral Sheet

i

Nane of Patieatr 2
Name and address of Family 5
Telephone # Tz

o

Age of Patlent —
&0

Toecation of Patient at tize of referral

Primary dlagnosis

Reason for referral

Attending physiclan (bospltal based) Phone #

Soelal worker {hospital based) Phone #

Signature of Lndividval making referral

Title

Telephone #

Date referral received by health care coordirator

Signature 25 Health Care Coordinator

Artachment .2

MEDICAL/NURSING/ FURCIIONAZ ASSESSMENT FOR VENTLLATOR-DEPENDENT I¥DIVIDUALS

we of Patient I| Home Address T~ Telepboce Sumber
|
39e of Primary | Address of rziaary Caretaker [ Telephicz2 Sumber
Caretaker | . |
| |
TRiHDATE T BIRTHPLACE T[Specify S5tate or {5EX [T Male T MARICAT Married Sepasala:

snth | bay | Year | Couaty) | {STATTS _Slagle _ Widowed

|:~_‘1 Female | __Divorced _ Unknowa

I I
| | I | lusa | |othes _ |Lengt= of time
| 1

2MILY INCOME

o GSUAL LIVING AREANGEEN.S
1 $20,000 or More

{1 43,600 - 34,999 1| Home/apartnent | | |

_ — 1
1 $15,000 - 19,999 I} 42,600 - 3,599 | Reated Rocu(s) i ! |

| $10,000 - 14,999 11 %2,59% or LESS |1 Domteiliary/Persc=al Care Facility

1 45,000 - 9,999 i) uvrnowy | Hospltal Name
17| other

JUCATICN (Ventilator Individual) T EEALTH CARE COVERAGE
| Graduate {__| Elem/H:Izx School I Il 4EpIcaRe #

- Grades Completed | -

| Undergraduate |:1 Special Zducation T ™1 wuep1CAID-#

~_ Degree or years __ [

™1 Trade,Techaical |_| ¥e Schoolizg | 17§ oMMER TYPE

- Vocatisnal i

77y High Schocol Diplema || Grade level to eater| Nage of Carrlss

I__] Unkoow= SOCIAL SECURITY #
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Attactment 4.2

n

AT

Page 2 -
MEDICAL STATUS
HEDICAL STATUS I I
Impalrment
| Yo | (Atrempted) No | | bare cof |
| impair- | Compecsacion | Compea- | Complete | Change |
| ment | Specify | satfon | Loss | (4f any)i
SISHT | 1 1 | |
HEARINS | 1 | I 1 I
DENTITION | Type | None | Chapge |Age Appropriate Tes|dge Aopropriate %ol
|”".No TEETH MISSING OR | ]
" PEW TEETH MISSING |
™" goME OPPOSING TEETH |
\""iw TEETH OR YO |
" 9PPOSLING TEETH |
FRAC.LR 55/ DISLOTATIONS [ %ONE
| PREVIGUS REHABILI-|
| TATION PROGRAM i ONS ET
| LocATION/ | W0 0K NOT | MORE THAN | ONE YEAR |
| TREATMENT | YES COMPLETED | ONE YEAR | OR LESS
HiP | | 1 ]
FAACTUREL(S) | T 1 i
OTE=R | T T I i
DISTOCATIONS(S) | I T T 1
wiiZI%G LIMES i NONE
| PREVIOUS REAABILI-| :
| TATION PRIGRAM ] ONSET
| | N2 2R NOT | MORE THAN | ONE YEAR |
© LOCATION | TES | CoMFLZTED | ONE ¥EAR ! OR LESS
| i ! i i
i T T i |
i [ T T |
| T 1 1 |
T I : T T |
A377VE KNEE T T T T T |
SAESLTSIS/PARESIS
| PREVIOUS 22RA3ILI-|
| TATION PRacRaM |
] | N0 OR NOT | MORE TBAN | ONE YEAR |
| LOCATION | YES | COMPLETED ONE YEAR | DR LESS |
HINIPLEGLAN/ | T T 1 |
PARESIS | T I |
HEXTPLEGIA/ | T |
PARESIS | i i
PARAPLEGIA/S | 1 |
PARESIS | |
TRIPLEGIA/ 1 |
PaRESIS | | |
BT ATIRAL HEMI- | j
5T sGIA/PARESIS | I T |
CASRIPLEGIA/ i ] 1 |

AT RS IES-SPECIFY

HEDICAL STATUS

Humber

Actachment 4.2
Page 3

DIAGNOSES

DATE OF ONSET

]

RISK FACTOR MEASUREMENTS/CTHER TESTS

HELGHT
WEIGHT
IDEAL
BLOOD
PRESSURE
BLOOD
CHOLESTERIL
BUN
ALBIMINUR LA
BLOOD SUGAR
SPECIFY TEST
HEMOGLOBIN OR
HEMATOCRIT
DIG LEVEL
SPECIFY TEST
"PROTHRO¥3IN
IIME

{RECORD DATZ AND READING)

|
|
—

]
|
T T
|
T

—

]

SERUM

POTASSITM

CHEST R-3aTf

JTHER

1

A

B.
C.

YENTIZATOR (Describe or defige, as appropriaze)
Model

¥102

Rate

Tidai Volume

ks L D e

2EEP

5, Hours of use per day

7. Schedule of ventilator use-

Jrygzen
Nutritiom
1. Diet
po Lntake (check ones that are appropriate)
G-tube
J-tube
N-G tube

2. Supplement

po lotake {check cmes that are appropriate)
G-tube

J-tube

N-G tube
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PSP Fage 5
Attactment 4.2 FUNCTLONAL STATUS
Page 4
MEDICAL STATUS CONTINUED
JOINT MOTION 1} [ | L
o
DATE . | | . | 12 11 i [
WITHIN NORMAL T T I ES = : o »
LIMITS | | . 115 g LES 18 I3
LIMITED MOTION i T . =z Z, B> E> e
! ! | : I8 12 lElB3 1881 )
INSTABILITY : T T 7 s 2. 22 g 82 3T %
CORRECTED i § | ! Pl 22 122 1 E1=% |1 =2 [ <] | Deserite ceccessary assistance
INSTABILITY ! T T T T T Fa g &5 &3 & :
UNCORRECTED | | | ! frl®EE j=e | 8% | €CQ | Z| | gp agsiszve devices
IMMOBILITY T I f
HEDLCAL, HIGTORY Bathing 1t 1 11 | [
AT
& Dressin 1 I SO N NSO S N A
et £
o Totleting (10 M N WO S U
Transfers [ 1 11 ! |
FAMILY HISTORY
Bowel Management I 1 ! 1t | Lt
Biadder Managemeat 11 i 1 § 1]
- Eating i . 1 | | 1]
Meal Praparatiom ! [ | Pl
{name of individual) requizas the level of care: Ambulation [ : [ | [
1| bospita: level surfices [ : ] ! | 1 1
|:! skilled zozsing facility (not available) unleve: scriface | T il | | i 1
il other, axslaia Assistive Devices i1 . [ ] 1t
g wheelehair [ ) [ 1 |
Q prosthetic device } | i [ t [
= Signature of Fhysiclan Date
= orthoric device [ ! [ 1 b
=)
=
conmunication 1 1 1 1 i [
S .
= ventilacor [ ) ' | Lo
4]
g suction machice | | 11 | [
B8
- other [ [ ! 1 11
—
&
Co
oo
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Comuualcation (¢ircle one)

no {mpaltment, Is verbal, speaks

impalrment:
noo-verbal

DARAET
VYootu
Attachnear 4.2
Page 6
Functloning Stacus
language.
musculature, iinguistic

requires assistive device {explaia)

Ozientation {circle onel

oriented

confused, Sometime
confused, all tlme
disoriented, some Cime
disoriented, all time
ecomatose: coma level

3ehavior (circle one)

appropriate

wanders, passive, depressed
aggressive

abugive: physical,
manipulatzvg____

inappropriaze {explain)

verbal

Special Nursing Frocedures

4. Trach care {descride)
size

F. Bowel managesent (cizcle pme;
contisent

styie (model)

changed q days

suction g hours

B. wound care (describe)
locarion
slze

incontloent

bowel program q day laxplsia

7. Medications: (list name, routa
administzation, dosage, and

treatment

BEAFT

Attachwent 4.2
Page 7

PROFESSIONAL AND ANCILIARY SERVICES

| Discharge Recommendations (include freque=cy

Recommended Eor

Currently
Recelving
Clacharge

of visits and purpase of ioterventiea

Attending Physician

Consulting Physiclan

Skilled Nurtsing

Respiratory Therapy

o

Ostomy (describe)
type

trealmeat

o

Restralots (descrlbe)
type

Occupational Therapy

Physizal Tharapy

Speecd Toerapy

Psychological Therapy

Social work Services

Educationa: Therapy

Dieracy Therapy

Other

duration

reason

H. Other

E. Urinary managemeat (circle one’

eootinent

diapers

foley catheter

intermittent catherizatlon g
o

R1addae santadan Facalata

hours

suone[nday pasodord
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PRE-DISCHARCE HOME EVALUATION

Name of parent or caretaker

Attachment 4.3

Address

Directions to houe

Type of home: Apartment
House
One flocr

Two or mote floors

Physical Facllity Checklist for the Bome

Physical Fac{lity Standards for the Home

Satisfactory

Uosatisfactory

Physical Facility Standards for the Home

Satisfactory

Attachpent 4.3
Page 2

Unsatisfacrosy

9.

Bulk storage, e.3., basesent or garage——must be
large enough to accommodace ! moath's equipment/
supplies and at least 1 week's oxygen supply.

Storage areas must be free from excessive dampoess.
The teumperatufe must oor permit water to freeze.
Storage areas Wust oot contain toxic chemficals,
e.g., cleaning solutlons, fertilizer.

Space Requirements/Other

5.

Accessibility

Physical facility can accompodate the fndividual's
specific disability {to laclude equipuent necessary
for facilitatiog wobility and/or transport) to
provide access with single caretaker assistance.

Where applicaile, ;hvsical facility does not
rzstrict delivery af lazge or “eavy medical
equiptent.

Storage

7.

Imediate access, e.g., alght stand~-used to sraore
equipment /suppiies with utilization frequency of
8 hours or less, 2.%-, suctlon catheters, susrioa
dachine, gloves, isopper bottle.

Proxiaal access, e.g., closet--used to stoze
equipoent/suppiies with ucilizarion frequency of
24 hours ot less, e.g., iofant scale, water
bottles, specimen cups, and {mediate access Ltems
in 321l volizes of oxygen replacement. The
proximal access storage area s o close
proximity to the fpdividual's room.

10.

11.

12.

13.

14.

L3,

16.

Individual's room wust have minimm square footage
area 9 fr. x 3 ft.

Nore: Any living area in the house may be
designated as the "child's room” (e.g-, bedroom,
dining room, recreation romm).

Location of chlild's room: ¥First floor

Second floor

A qualified electrician has evaluated the
physical faeility for ability to accommodace
the jodividual’s electrical supply needs.

The physical facility is supplied by a minimm
of 100 amp. electrical se-vize.

4 alnimum of two separate 13 amp. branch cireuvirs
supyly the Individual’s coom.

If the malo distribution pasel utilizes fuses, four
spare fuses of appropriate capacity are availabie
for a total of eight duplex outlers in the
Laiividual's room.

A wipimum of four duplex electrical outlets on each
of the two 15 amp. branch ¢ircuits fs avallable for
a total of eight duplex ourlets io the {individyal's
TOOD,

Note: this 1s in addition to the usual and
customary Installatlon. Therefore, this require-~
weal i5 mot to be ioterpreted as the total number
of outlets required for che individual's room.

suoneynsay pasodoidg
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Physl

)
k)
g

cal Facllity Staodards for the Rome

Gl

Satisfactory

Attaciment 4.3
Page 1

Sesazisfactory

Special Equipment

Other consideracions

5.

|

|

17. A telephome is at the {odividual's bedside. 1
|

18. A mechanlcal vhistle is st the lodividual's |
bedside. |

|

19. A battery-powered fluerescest flood 1Zght {s at 1
the ladividual's bedside. |

|

20. Power failure alara/light is plugged into the 1
same bouse electrical circult as the venrilator. |

|

2i. Oue smoke alam and one five pound C39 fire |
extinguisher 1z located on each level of the |

howe {including the basement). I

1

Vegtilation |
|

22. Ventilatlon 15 adequate to pemit safe ]
recharging of wet cell warine type hatterifes. |

|

23. Oxygen srorage areas has adequate vectilation. |
) 1

Genetal I
. |
24. The house meets local safety, sanitazlom, and 1
|

|

|

|

|

l

|

|

26.

bullding requirements.

Sunmary of equipmesc/howe wodificatlions necessary for safe discha-ge home:

27. Maoe of person(s) (outside of fmmediate household) to notify im case of exacgenty,

i.e., friend, neighbor, relation.

(Adozted from Children's Home Health Network of Lllinols)

A

Nha T

u

Artachment &.4

PRE-DISCHARGE FAMILY ASSESSMENT

Name of primary careglver

Aelationship to patiear

Name of secondary careglver

Relationshlip to patient

Current esmplioyment of household mewbers:
Mother

Name of employer

Address of employer

Phone ! of employer

work bours (am/pa}

Father

Name of employer

Address of employer

FPhone ? of employer

Worx —ours {am/pm)

Yames and 3ges of sIibllags:

Zducacional lavel of acther (hlghest grade completes or dagree earmed)

Educational level of father:

Does the family understaod the 24-hour commitment to home care that wiil
be requlred?

1s the family willing to participare ia learning pracedures for home caze?

suonenday pasodorg
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10.

11.

12.

i3.

14.

15.

16.

17.

18.

13,

20.

l
L
[t

Attachaeat 4.4
Page 2

Does the fanily desire home care?

How does the lndividual's disability affect the family®s aoraal
activitiea?

Describe family's perceprion of assisted venc®lacian.

Describe the effect of the individual’s ventliiatory suppor: on famlly

relatlonships.

Who will be making major family decisions?

Is this a change?

Describe the family's sirengchs.

Describe the role pariaras of the family constallation.

e

Do open comnunication patterns exist among all famlly memberss?

What strategles does :ze family use in solviag problems?

Eow lnvglved are famlly members in the community?

What aspects of the individual’s care cause concern to the fanily?

2.

22.

23.

24

25.

6.

Attactmezt k.4
Page 3

Desctibe the family’s understanding of the {ndividuai's iisease proz=ss?

What aotmal and abnormal bebaviors are rthe sibilags ayaiditing fa

reactlon to the handlcapped indlvidual?

Desctibe parent/child interaction.

Bow do the sibilings interact with the disabled fadividual?

Support Available Bours/Day’ Specify Caregiver Ume: Keed

1. Activitles of Daily Living

2. sidiled Care Needs
Tube Feedings
Trach care
Resplratory therapy
Vanrilator scpport
Medication afministration
Physical assessment

3. Supervision

4. Instrmmental Activitles of
Dally Living

2. Trapsportatien

6. Other

* Indicate if varfat{ion during week (i.e., 8 hrs/day M-, 16 brs/day 5-5u).

Does faoily anticipate s meed for respite care? Yes Ko

If yes, explain

suone[nday posodoig
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7. Home care recommended? Why?

EN

Atcachgent 4.4
Page 4

Homa care denied? Why?

Signature of person compietiung the assessment

Title

Date of assessment

DA 7B

d -3

Attachment 4.5

PLAN OF CARE

VENTILATOR-DEPENDENT INDIVIDUAL (Up ta the age of 21)

ame Address
aclal Security # Medicaid #
DRSING NEEDS CAREGIVER AND SCHEDULE
LPY Brs/Day Days/Wk RN Rrs/Day Days/Wk Family 3rs/Day Day/Sk
esplratory Therapy/ |_ i Day i Day I Day
Ventilatory Suppert Evo Eva B
Hee Ree Nee
‘racheostony Care 1 Day i Day I Day
Evn Evo Evo
Nte Nte Nte
ledication 13 Day I— Day 11 Day
Administration Evn Evn Eve
Nte Kte Nee
tarritiocal Support | ) Day i Day 1§ Day
Evn Evn £va
Nte Nte Nre
Name 33 Approved Provider Telzphone ¥
JURABLE MEDICAL EQUIFMENT  TOTAL COST MONTHLY COST ACCESSORIES/SUFPLIES
| i |
| ! 1
| I 1
! 1 |
I I 1
t | !
Name of Approved Provider Telephone #

RESPITE CARE

anticipated Need

Yame of Approved Provider . Tel2phone #

suone|ngday pasodoagd
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ANCILIARY NEEDS

Attachaeat 4.5
Page 2

i0ME CARE NEEDS CARBGIVER

Activicties of Daily Livisg

Tastrumental Activirles of Daily Living

Suparvision

Trangportation

BROVIDER {Name/Telephone #) 3EFFRRAL MADE

SZVICE PROVIDED

1

Home Health

[
t
7
1
i
l
T

™o 2 A7
oA 3
]

Attachaent 4,5
Page 3

:l Home Care Is Approved Home care for this vent{lator-dependent imdividual is
appropriate to adequately meer the reciplenc’s needs and assures that all other
tesources have been explored prior to Medicald auythorization For this recipiexz.

Home environmeat ls found to be safe and therapeurie, including necessaTy houwe
modifications.
Famlly has completed required traiaiag.
Community resources are availabie 1o Support the service needs of the chiid.
Plan of care 1s coat effective.

|__! Bome Care Is Bot Approved

Appropriate Plan of Care could nor be developed. Reason

Plan of Care not cost effective.

§
1
|
PT | No provider agency available.
1 ' Ocher
or |
| , _
Speech L i : i__| Home Care Offered, But Refused
1 T 7
Dental 1 ] 1 Tals secrion refers only to those individuals who were offered Home Care and refused.
| 1 T
Respirarory | ! Pat{enr/family not interested.
| I Could not afford patient pay.
Rehabilitation | 1 ' Other:
| I
Developuental training | |
] . Hospizal Atcendipg Physician Date Health Care Coordinator Sate
Tducation {scheoi) { H
| i
Nutritional | i Reglstered Nurse Dace Soclai Worker Sate
1 T
Counsellng/support group | !
Community Attending Physician Date

IMERGENCY SUPPORT
Emergency procedures have been established with:

Name of rescue squad anod kelephone number

Name of power company, contact persons, and telephone number

Yage of comunl:y physleian aud telephone #

Yame of Famlly support person who zin provide suppor: 1a absence of carstzker and telephozz
3 .

Has this person been tralned In caregiving to a ventilator-dependent ioci<idual?

FREEDOM OF CECICE

In accordance with the policles and procedures of the Department of ¥edical Assistazce
Services I have been informed by (hospital)
Pre-Admission Screening Team of the Medicaid-funded, options available to me and I choose:

I:l Home care I__| Hospiral Care

I nhave been given & cholce of the avallable providers. Yes No

I undérstand and approve the prescribed plan of care for (name:

1 agrees to assume responsibility for mailntainaing a safe and therapeutic enviroomen: that

supports this plan of carz. In addition, I 3gree to perform those tasks designated in the
plan of care as my rtesponsibllity. I also agree ton assume tesponsibility for all required
sezvizes lo the event of an emergency.

suorpengsyy pesodold



Proposed Regulations

DEPARTMENT OF SOCIAL SERVICES (BOARD OF)

Title of Regulation: VR 615-01-24. Relocation Assistance -
General Relief Program.

Statutory Authority: § 63.1-25 of the Code of Virginia.

Public Hearing Daie: N/A
(See Calendar of Evenis section
for additiona! information)

Summary:

This regulation allows a local department of social
services to expand assistanceé provided under an
approved General Relief Plan fto Include a relocation
component, The regulation sefs forth eligibility
requireinents for the component, items covered by

relocation assistance, provisions regarding maximum
paymenis, and the lypes of eligible assisiance units the
agency may specify. As with all General Relief
components, the localily may decide whether o
provide the assistance but ghall follow the stale

regulations regarding eligibility if the component is
selected.

VR 615-01-24.
Program.

Relocation Assistance - General Relief

§ 1. Definitions.

The following words and {terms, when used in these
regulations, shall have the following meaning unless the
context clearly indicates otherwise:

“Aid to Dependent Children (ADC)” means the program
administered by the Virginia Department of Social Services
that provides support to a relative for eligible children.

“Agency” means the local department of social services.

“Assistarice unit” means the individual or group of
individuals whose income and resources are considered in
defermining eligibility for a component,

“Component” means a specific type of assistance
provided under the General Relief Program.

“General Relief Plan” means the Plan completed by a
local department of social services which identifies the
components provided under General Relief in the locality.

“General Relief Program” means a state (62.5%) and
local (37.5%) funded program fthal assists individuals who
do not qualify for aid in a federal category (ADC or SSI).

“Local-only” means the slate does not reimburse lhis
portion of the money spent by an agency for an assistance
unit.

“Locality” means the area served by a local department

of social services,

"Reimbursable maximum: means the highest amount an
assistance unit can receive per month for which the
state/local match is avallable.

“Supplemental Security Income (S51)” means a federal
program that assists eligible aged, disabled, and blind
individuals.

§ 2. Relocation assistance component,

As part of the General Relief Program this component
will provide assistance fo eligible assistance units for
relocation.

A. Eligibility requirements.
To be eligible for assistance:

1. The applicant and each member of the assistance
unit shall be residing in the locality where assistance
is being requested and the component shall be part of
the agency’s approved General Relief Plan;

2. The assistance unit shall need and be unable fo
obtain through other resources the item(s) for which
assistance is sought;

3. The need for the item(s) shall be the resuli of a
change In circumstances over which the assisfance
unit had no control;

4. Each individual included in the assistance unit shall
be ineligible for aid in a federal category (ADC or
S81);

5. Each individual included in the assistance unit shall
be a citizen of the United States, ap alien lawfully
admitted for a permanent residence, or an alien
permanently residing in the US. under color of law;

6. A member of the assistance unit shall have a job
or a job offer and the job site shall be located more
than a two-hour round trip from the present residence
of the assistance unit by reasonably available public
-or private transportation, exclusive of llme necessary
to transport children to and from a child care facility,
unless normal round frip commuting time in the area
is more than two hours, in which case the round trip
commnuting time shall not exceed the generally
accepted standards, and

7. Income from the job shall be sufficient to preclude
eligibility for public assistance.

B. Covered items.,
The following list of ilems that may be covered by

relocation assistance can be expanded by the agency.
Covered iteins will be specified in the General Rellef Plan
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and include:

1. Moving expenses for the assistance unit and
belongings of the unif;

2. The first month’s rent; and
3. Deposits for utilities and rental housing.

C. Maximum payments.

An agency providing the component will specify in its
General Relief Plan the maximum assistance thai will pe
provided per assistance unit and may elect to use
localonly funds to supplement the $500 reimbursable
maximum.

D. Eligible assistance units.

An agency providing the component will specify in lis
General Relief Plan the types of eligible assistance units.
The types are:

1. Assistance units with parents and minor children;

2. Assistance units with a parent and minor children;

3. Assistance units with a married couple and no
children; and

4. Assistance units with one individual

* % % & k ¥ x ¥

Title of Regulations:

VR 615-70-1, State Income Tax Intercept for Child
Support.

VR 615-70-5. Health Care Coverage.

VR 615-70-7. Posting of Security Bond Guarantee.

WITHDRAWAL OF PROPOSED REGULATIONS

: The Department of Social Services is requesting that
proposed regulations VR 615-70-1, State Income Tax
Intercept for Child Support, published in Volume 3, Issue 5
of the Virginia Register on September 15, 1986; VR
615-70-5, Health Care Coverage, published in Volume 3,
Issue 5 of the Virginia Register on November 10, 1986;
and VR 615-70-7, Posting of Security Bond or Guarantee,
published in Volume 2, Issue 25 of the Virginia Register
on September 15, 1986, be withdrawn as the intent of
these proposed regulations is incorporated in the proposed
VR 615-70-8, Policy for Child Support Enforcement, that is
being promulgated through the emergency procedures of
the Adminisirative Process Act with an effective date of
July 1, 1988, .
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VIRGINIA EMPLOYMENT COMMISSION

REGISTRAR'S NOTICE: This regulation is excluded from
Article 2 of the Administraiive Process Act in accordance
with § 9-6.14:41 C.2 of the Code of Virginia, which
excludes from Article 2 regulations which establish or
prescribe agency organization, internal practice or
procedures, including delegations of authority, and in
accordance with § 9-6.14:4.1 C.3 of the Code of Virginia,
which excludes from Article 2 regulations which consist
only of changes in style or form or corrections of
technical errors. The Virginia Employment Ceminission
will receive, consider and respond to petitions by any
interesied person at any time with respect to
reconsideration or revision,

Title of Regulation: VR 300-01-3. Virginia Employment
Commission Regulations and General Rules - Benefits.

Statutory Auvibority: § 60.2-111 of the Code of Virginia.

Effective Date: August 31, 1988,

Summary:

The agency regulatory review commiltee held s
annual meeting . and recommended that certain
technical corrections be made in this regulation. They
consist of a typographical correction where the word
“consecutive” is erroneously hyphenated, and the

substitution of the word “forms” for the word “cards.”
This second correction reflects a technical internal
agency practice change whereby the preprinted
computer cards formerly used by claimanis for
unempioyment insurance have been supplanted by

forms which are computer printed individually as
needed.

VR 300-01-3. Virginia Employment Commission Regulations
and General Rules - Benefits.

PART L
TOTAL AND PART-TOTAL UNEMPLOYMENT.

§¢ 1.1. Claimant and employer responsibilities.
A, Week of total or pari-total unemployment.

1. An individual’'s week of total or parttotal
unempioyment shall consist of the
seven-consecutive-day period beginning with the
Sunday prior to the first day he files his claim and
registers at an employment office, except as provided
in paragraphs 2 and 3 of this subsection; and,

thereafter, the seven-consecutive-day period following
any week of such unemployment, provided the
individual reports as required by subsection C of this
section.

2, A week of total or part-total unemployment of an
individual located in an area served only by the
itinerant service of the Commission shall consist of the
seven-consecutive-day period beginning with the
Sunday prior io the first day of such individual's
unemploymeni, provided that such individual registers
in person with such itinerani service at the first
available opportunity next following the
commencement of his total or part-iotal unemployment
except as provided in paragraph 3 of this subsection;
and, thereafter, the seven-consecutive-day period
following any week of such unemployment provided
the individual reports as required by subsection C of
this section.

3. A week of total or part-total unemployment of an
individual affected by a mass separation or a labor
dispute with respeci fo which arrangements are made
for group reporting by the employer shall consist of
the seven-consecutive-day period beginning with the
Sunday prior to the first day of his unemployment
provided that the group reporting is conducted within
13 days next following the first day of unemployment.

B. Employer to furnish employment separation and wage
reperts upon request of the Commission.

1. Cases of total unemployment, Whenever an
employing unit receives an Employer’s Report of
Separaiion and Wage Informaiion form from the
Commission informing it that an individual has filed a
claim for benefits, such employing unit shall within
five calendar days after receipt of such information
form complete the report and return it to the office
"from which the informatory notice was sent. That
portion of the Employer's Report of Separation and
Wage Information to be completed by the employing
unit shall set forth:

a. The date the worker began working;

b. The last day on which he actually worked;

¢. A check mark in the block indicating the reason
for separation and a brief statement of the reason

for the separation;

d. Such other informaiion as is required by such
form. The employing unit’s official name and
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account number, If any, assigned to the employing
unit by the Commission shall appear on the signed
report.

e. The name and title of the official signing the
report shall be provided as well as certification that
the information contained in the report is accurate
and complete fo the best knowledge of that official.

2. Cases involving a mass separation.

a. In lieu of furnishing the Commission an individual
separation report for each employee filing a claim
as otherwise provided in this section, an employer
shall file a list of workers involved in the mass
separation with the office nearest such workers’
place of employment within 24 hours of the date of
separation (except as provided in subdivision b
below). Such list shall include the workers’ social
security account numbers,

b. Where the total unemployment is due to a labor
dispute, the employer shall file with the Commission
unemployment insurance office nearest his place of
business, in lieu of a mass separation notice or
individual workers separation notices, a nofice
setting forth the existence of such dispute and the
approximate number of workers affected. Upon
request by the Commission, such employer shall
furnish to the Commission, the names and social
security account numbers of the worker ordinarily
attached to the department or the establishment
where unemployment is caused by a labor dispute.

C. Procedure for worker to follow in filing a claim for
benefits.

1. Each claimant shall appear personally at the
Commission unemployment insurance office most
accessible to him or at a location designated by the
Commission, and shall there file a claim for benefits
setting forth (i) his unemployment and that he claims
penefits, (ii) that he is able {o work and is available
for work, and (iii) such other information as is
required. A claim for benefits, when filed, may also
constitute the individual's registration for work.

2, Except as otherwise provided in this section the
claimant shall continue to report as directed during a
continuous period of unemployment. The Commission,
however, for reasons found tfo constitute good cause
for any claimant’s inability to continue to report to
the office at which he registered and filed his claim
for benefits, may permit such claimant to report to
any other unemployment insurance office.

The Commission shall permit continued claims to be
filted by mail unless special conditions require
in-person reporting. Such special conditions may
include:

a. When a claimant is reporting back to claim his
first week(s) after filing an initial, additional, or
reopened claim and he has not returned to work in
the meantime;

b. When a claimant needs assistance in order to
completely and accurately fill out his claim forms
so as to avoid delays in processing his claims by
mail;

¢. When, in the opinion of the local unemployment
insurance manager or deputy, there is a question of
eligibility or qualification which must be resolved
through an in-person interview;

d. When a claimant who would normally be
reporting by mail receives no additional claim egrds
forms and he wishes to continue claiming benefits.

e. When a claimant requests to report in person due
to problems associated with the receipt of mail.

3. Late filing of total or pari-total claims. All initial
total or pari-total unemployment claims shall be
effective on the Sunday of the week in which an
individual reports to a Commission Iocal office or a
location designated by the Commission to file a claim.
The only excepiions to the above are:

a. The Commission is at fault due to a
representative of the Commission giving inadequate
or misleading information to an individual about
filing a claim,

b. A previous claim was filed against a wrong Hable
state;

¢. Filing delayed due to circumstances attributable
to the Commission;

d. Transitional claim filed within 14 days from the
date the Notice of Exhaustion, Form VEC-B-3(a),
was mailed to the claimant by the Commission;

e. When claiming benefits under any special
unemployment insurance program, the claimant
becomes eligible for regular unemployment
insurance when the calendar quarter changes;

f. When the wrong type of claim was taken by a
local office.

g. With respect io reopened or additional claims
only, when the claimant can show circumstances
beyond his coatrol which prevented or prohibited
him from reporting earlier.

4. Late filing of continued total and part-total claims.
An individual who shall be deemed to have reported
at the proper time if he claims benefit rights within
28 days after the calendar week ending date of his
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last contfinued claim filed, or the calendar date on
which the initial claim was filed. If the 28th day falls
wpon a date when the local unemploymeni insurance
office is closed, the final date for late filing shall be
exiended to the nexi day the office is open. Failure fo
file within the time limit shall automatically suspend
the claim series and the claimant must file an
additional or reopened claim in accordance with
subdivision C 3 of this section in order to begin a new
claim series.

D. Work search requirement.

Normally, all claimants whose unemployment is total or
pari-total must make an active search for work by
contacting prospective employers in an effort to find work
during each week claimed in order to meet the eligibility
requirements of § ©60.2-612 of the Code of Virginia, A
claimant who i$ temporarily unemployed with an expected
return to work date within a reasonabie period of time as
determined by the Commission which can be verified from
employer information may be considered attached to his
regular employer so as to meet the requiremeni that he
be actively seeking and unable to find suitable work if he
performs all suitable work which his regular employer has
for him during the week or weeks claimed while attached.
Attachment will end if the claimant does not return to
work as scheduled or if changed circumstances indicate he
has become separated.

E. Adjustment to work search requirement.

In areas of high unemployment as determined by the
Commission, defined in § 1 of VR 300-01-1 the Commission
has the authority, in the absence of federal law to the
contrary, to adjust the work search requirement of the
Virginia Unemploymeni Compensation Act (§ 60.2-100 et
seq.) of the Code of Virginia. Any adjusiment will be
made quarterly within the designated area of high
unemployment as follows:

1. The adjustment will be implemenied by requiring
claimants filing claims for benefits through ihe
full-service unemployment insurance ofifice serving an
area experiencing a total unemployment rate of 109 -
15.9% to make one job contact with an employer each
week.

2. The adjusiment will be implemenied by waiving the
search for work requirement of all claimants filing

claims for benefits through the full-service
unemployment insurance office serving an area
experiencing a total unemployment rate of 209% or

more.

3. No adjustment will be made for claimants filing
claims for benefits through the full-service
unemployment insurance o¢ffice serving an area
experiencing a total unemployment rate below 109, .

PART II.

PARTIAL UNEMPLOYMENT,
§ 2.1, Claimani and employer responsibilities.
A, Week of partial unemployment.

With respect to a partially unemployed individual a
week of partial unemployment shall consist of a calendar
week beginning on Sunday and ending at midnight on
Saturday. Total wages payable to partially unemployed
workers are to be reported on a calendar week basis,

B. Employer responsibility afier the initiation of a first
claim for partial benefits,

Upon filing of a new claim for partial benefitls in each
claimant’s benefit year the Comrmission shall promptly
nofify the employer of such claimant’'s weekly benefit
amouni, the date on which his benefit year commenced,
and the effective date of the claim for partial benefits.
Similar notice shall likewise be given at least once during
the claimant’'s benefit year to each subsequent employer to
whorm the claimant is attached during a period of partial
unemployment for which he claims benefits, Upon receipt
of the notice the employer shall record this information
for ugse in the preparation of the evidence he is required
to furnish periodically as regquired in subsection C below.
evidence of

C. Employer to furaish

unemployment.

partial

1, After the employer has been notified of the benefit
year, the weekly benefit amount, and the effective
daie of the claim for pariial benefits of any worker in
his employ {(subsection B above) the employer shall,
within seven days, furnish the employee with written
evidence concerning any week or weeks of partial
unemployment which ended on or before the receipt
of such notice and which began on or after the
effective date of the employee’s claim for partial
benefits. The employer, unitil otherwise notified, shall,
within 14 days after the termination of any pay period
which includes a week or weeks of partial
unemployment, and which ends after the date of
receipt of such notification, furnish the employee with
written evidence concerming his partial unemployment
' with respect to such week or weeks. Writien evidence
of partial unemployment required by this subsection
shall be furnished by means of a Statement of Partial
Unemployment, Form VEC-B-31, or other suitable
medium approved by the Commission.

Such evidence need not be furnished, however, where
the worker’'s earnings for a week of partial unemployment
equals or exceeds his weekly benefit amount.

2. The information contained on such medium shall be
in ink or typewriften and shall show:

a. The name of the employer and employer account
number;
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b. The name and social security account number of
the worker;

c. The date delivered to worker;
d. The calendar week ending date;

e. The gross amount of wages earned in such week,
by day;

if. The reason and the number of days or hours
involved where the worker's earnings were reduced
for any cause other than lack of work;

g The following certification, or one similar:

“During the week or weeks covered by this report,
the worker whose name is entered worked less than
full-time and earned less than his weekly benefit
amount for total unemployment because of lack of
work, or otherwise shown, I certify that to the best
of my knowledge, this information is traee and
correct”;

h. A signature (actual or facsimile) by the employer
to the above certification or other identification of
the authority supplying the evidence.

D. Registration and filing of claim for partial
unemployment.

The new claim for benefits for partial unemployment
shall be dated to the first day of the beginning of the
individual’'s week of partial unemployment as defined in
subsection A of this section. However, in no event shall
such new claim be backdated to include a week which
ended more than 28 days prior to the date the individual
was furnished the Statement of Partial Unemployment, or
other written evidence concerning his partial
unemployment as provided in subsection C, by the
employer.

E, Claimant to
unemployment,

present evidence of partial

1. Upon filing a claim as specified in subsection D,
the Commission shall cause the notice referred to in
subsection B to be sent to the employer. Thereafter,
the employer shall make availabie to the claimant the
Statement of Partial Unemployment, Form VEC-B-3l,
or other written evidence concerning his partial
unemployment, as provided in subsection C. Such
written evidence of partial unemployment shall be
presented to the local office within 14 days after it is
detivered to him by the employer, and failure to do
so, within that time, shall render the claim invalid as
to the week or weeks to which the statement or other
evidence relates.

2. For each subsequeni week the partial claim is
continued the employer shall furnish the claimant with

the evidence of partial unemployment as provided in
subsection C and the claimant shall continue to
present such evidence to the local office within 14
days after it is delivered to him by the employer.
Failure to do so shall render the claim invalid with
respect to the week or weeks to which the statement
or other evidence relates.

3. Notwithstanding the provisions of paragraphs 1 and
2 of this subsection, the Commission shall permit the
claimant to file a continued claim by mail in the
same circumstances applicable to a claimant for total
or pari-total unempioyment compensation.

F. Claimant’s search for work,

With respect to any week claimed, a partially
unemployed claimant shall be deemed to be actively
seeking work if he performs all suitable work offered to
him by his regular employer.

PART IIL
INTERSTATE CLAIMS,

§ 3.1. Cooperative agreement.

A, This section shall govern the Commission in its
administrative cooperation with other states adopting a
similar regulation for the payment of benefits to interstate
claimants.

B. Week of unemployment.

A week of unemployment for an interstate claimant
shall consist of any week of unemployment as defined in
the law of the liable state from which benefits with
respect to such week are claimed.

C. Registration for work.

1. Each interstate claimant shall be registered for
work through any public employment office in the
agent state when and as required by the law,
regulations, and procedures of the agent state. Such
registiration shaill be accepted as meeting the
registration requiremenis of the liable state.

2. Each agent state shall duly report to the liable
state in question whether each interstate claimant
meets the registration requirements of the agent state.

D. Benefit rights of interstate claimants.

If a claimant files a claim against any state and it is
determined by such state that the claimant has available
benefit credits in such state, then claims shall be filed
only against such state as long as benefit credils are
available in that state. Thereafter, the claimant may file
claims against any other state in which there are available
benefit credits. For the purposes of this regulation, benefit
credits shall be deemed to be unavailable whenever

Vol. 4, Issue 22

Monday, August 1, 1988

2347



Final Regulations

benefits have been exhausted, terminated, or posiponed for
an indefinite period or for the entire period in which
benefits would otherwise be payable or whenever benefits
are affected by the application of a seasonal restriction.

E. Claims for benefits.

1. Claims for benefits or a waiting period shall be

filed by interstate claimants on uniform interstate
claim forms and in accordance with uniform
procedures developed pursuant fo the Interstate

Benefit Payment Plan. Claims shall be filed and
processed in accordance with the type of week in use
in the agent state.

2. Claims shall be filed in accordance with agent state
regulations for intrastate claims in local unemployment
insurance offices or at an itinerant point or by mail.

a. With respect to claims for weeks of
unemployment in which an individual was not
working for his regular employer, the liable siate
shall, under circumstances which it considers good
cause, accept a continued claim filed up to one
week or one reporting period late. If a claimant
files more than one reporting period late, an initial
claim shall be used to begin a claim series and no
continued claim for a past period shall be accepted.

b. With respect to weeks of unemployment during
which an individual is attached to his regular
employer, the liable state shall accept any claim
which is filed within the time limit applicable to
such claims under the law of the agent state.

F. Determination of claims.

1. The agent state shall, in connection with each claim
filed by an interstate claimant, ascertain and report to
the claimani’s availability for work and eligibility for
benefits as are readily determinable in and by the
agent state. The liable state may ufilize the telephone
or mail o directly ascertain facts from the parties.

2. The agent state’s respongibility and authority in
connection with the determination of interstate claims
shall be limited to investigation and reporting of
relevant facts. The agent state shall not refuse to take
an interstate claim.

G. Intersiate appeals.

1. The agent state shall afford all reasonable
cooperation in the holding of hearings in connection
with appealed interstate benefit claims,

2, With respect to the time limits imposed by the law
of a liahle state upon the filing of an appeal in
connection with a disputed benefit claim, an appeal
made by an interstate claimani shall be deemed to
have been made and comrnunicated to the liable state

on the date when it is received by any qualified
officer of the agent state, or the date it was mailed
by the claimant, whichever is earlier,

H. Extension of iaterstate benefit payment to include
claims taken in and for Canada.

This section shall apply in all its provisions to claims
taken in and for Canada.

PART IV,
COMBINING WAGE CREDITS OF MULTI-STATE
CLAIMANTS.

§ 4.1 Interstate cooperation.

A, This section, approved by the Secretary of Labor
pursuani to § 3304(a) (9) (B), Federal Unemployment Tax
Act, and adopted under § 60.2-609 of the Code of Virginia
shall govern the Virginia Employment Commission in its
administrative cooperation with other states relating to the
Interstate Arrangement for Combining Employment and
Wages.

B. Filing of claims.

A claim for benefits shall be filed by a combined-wage
claimant in the same manner as by a claimant who is
eligible for benefits under the Unemployment Insurance
Law of the paying state.

C. Liability for payment of benefits.

Benefits, in all cases, shall be paid to a combined-wage
claiman{ from the unemployment (nsurance fund of the
paying siate.

D. Determination of claims.

1. Wages paid to a claimant during the paying state's
applicable base period, and wages reported for that
period by a transferring state as available for the
payment of benefils under the arrangement, shall be
included by the paying state in determining such
claimant’s benefit rights.

2. Wages, once they have been transferred and used
in a determination which established monetary
eligibility for benefits in the paying state, shall be
unavailable for determining monetary eligibility for
benefits under the Unemployment Insurance Law of
the transferring state, except to the extent that wages
are usable for redetermination purposes,

3. A combined-wage claimant’s monetary and
nonmonetary benefit rights shall be determined by the
paying state as provided by its Unemployment
Insurance Law.

E. Reports.
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Each state, with respect to any combined-wage claimant,
in utilizing forms approved by the Interstate Benefit
Payment Committee, shall:

1. Promptly request each state in which the claimant
has worked to furnish a report of the claimant’s
unused covered wages during the base period of the
payving state for a combined-wage claimant, and on his
current eligibility under the law of such state.

2. When acting as the transferring state, report
promptly upon the request of any state the following:

a. The claimant’s unused covered wages during the
base period of the paying state without restriction
for the payment of benefits under the provisions of
the paying state's law.

b, The current monetary eligibility of the claimant
under the law of the transferring state.

3. When acting as the paying state, send to each
transferring state a copy of the initial determination,
together with an explanatory statement.

4, When acting as the paying state, send to the
claimant a copy of the initia! determination, noting his
rights to appeal.

5. When acting as the paying state, send to each
transferring state a statement of the benefits
chargeable to each state, This is done at the end of
each quarter in which any benefits have been paid,
and each statement shall include the benefits paid
during such quarter to such state as to each
combined-wage claimant. Each such charge shall bear
the same ratio to total benefils paid to the
combined-wage claimant by the paying state as his
wages reported by the transferring state and used in
the paying state’s monetary determination bear to the
total wages used in such determination.

F. Reimbursement of paying state.

A ftransferring state shall, as soon as practicable after
receipt of a statement as set forth in subsection E,
reimburse the paying state accordingly.

G. Exception to combining wages.

A claimant’s < wages shall not be combined,
notwithstanding any other provisior of this arrangement, if
the paying state finds that hased on combined wages the
claimant would be ineligible for benefits. Wages reported
by the transferring state shall in such event be returned to
and reinstated by such state, The provisions of the
Interstate Benefit payment arrangement shall apply to
each claimant.

H. Reiation to interstate benefits payment procedures.

Whenever this plan applies, it will S‘upersede any
incongistent provision of the Interstate Benefit Payment
Plan and the regulation thereunder,

PART V.,
MISCELLANEOUS BENEFIT PROVISIONS.

§ 5.1. Disposition of benefit checks payable to a deceased
claimant.

If a claimant has met the eligibility requirements of the
Virginia Unemployment Compensation Act (§ 60.2-100 et
seq.) of the Code of Virginia and completed all forms
prescribed by the Commission prior to his death, upon
proof thereof, the check(s) for all benefits due shall be
payable to the decedent’s estate .

§ 5.2. Commission approval of training other than that
under § 303 of the Job Training and Partnership Act or §
236 of the Trade Readjustment Act.

A, Training shall he approved for an eligible claimant
under the provisions of § 60.2-613 of the Code of Virginia
only if the Commission finds that;

1. Prospects for continuing employment for which the
claimant is fitted by training and experience are
minimal and are not likely to improve in the
foreseeable future in the locality in which he resides
or is claiming benefits;

2. The proposed training course of instruction is
vocational or technical training or retraining in schools
or classes that are conducted as programs designed to
prepare an individual for gainful employment in the
occupation for which training is applicable. The
training course shall require a minimum of 30 hours
attendance each week;

3. The proposed training course has been approved by
an appropriate accrediting agency or, if none exist in
the state, the training complies with quality and
supervision standards established by the Commission,
or is licensed by an agency of the staté in which it is
being given.

4. The claimant has the required qualifications and
aptitude to complete the course successfully.

5. The training does not include programs of
instructions for an individual which are primarily
intended to lead toward a baccalaureate or higher
degree from institutions of higher education.

B. Benefits may be paid to an otherwise eligible
claimant while he is attending training only if the
Commission finds with respect to each week that the
claimant is enrolied in and regularly attending the course
of insturction approved for him by the Commission,

C. A claimant shall request training approval on orms
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provided by the Commission. The claimant’s enrollment
and attendance shall be reported to the Commission
periodically as directed by the local office to which he
reports.

REGISTRAR'S NOTICE: Due to the large number of forms

filed by the Virginia Employment Commission, the forms
are not being published in the Virginia Register. However,
each form referenced in the regulation is listed below and
is available for public inspection at the office of the
Registrar of Regulations and at the Virginia Employment
Commission, 703 East Main Street, Richmond, Virginia
23219,

B-3 (Revised 1/88)
Continued Claim for Benefits

B-3a
Notice of Exhaustion

B-10a
Claim for Benefits

B-10D
Claimant Notice of Predetermination Proceeding

B-10E
Employer Notice of Predetermination Proceeding

B-10-ADDM/P
Claim for Benefits (Mass/Partial)

B-11
Claimant Questionnaire

B-29
Notice to Workers Poster

B-30
Monetary Determination

B-31
Statement of Part. Unemployment (Card)

B-40
UI Programs in Virginia (Pamphlet)

B-54d / B-54dd / B-bde
Notice of Deputy Determination

Record of Fact forms

B-60.1 — Volunary Quit

B-60.2 — Discharge

B-60.3 — Domestic Responsibility
B-60.4 — Pregnancy

B-60.5 — Able and Available
B-60.6 — Job Refusal/Referral
B-60.7 — Training Approvat
B-60.8 — Voluntary Quit - Illness

B-46
Quarterly Charge Statement

B-47
Reimbursable Statement

ES-931
Information - Ex-federal Employees

BPC-45A
Request for Wage Information

BPC-65
Form Letter - Verification of Wages

BPC-54
Deputy’s Determination - Overpayment

IVB-1/IB-14A
Initial Intersfate Claim

IB-1SF
Insiructions for Self-filing Interstate Claim

IB-1C
Interstate Claim Continuation

IB-2 Green
Continued Interstate Claim

IB-2 Buff
Continued Interstate Claim (Transient)

IB-2 Trans.
Continued Interstate Claim

IB-3
Claimant/Employer Separation Statement

IB-4
Request for Transfer of Wages

IB-7
Interstate-Internet Information Sheet

IB-10
Interstate Claim Supplement

IB-7A
Instructions for Completing IB-2

IB-10B
Job Search Verification

IB-11
Fact Finding Report

IB-11§
Separation Fact Finding Report

IB-12
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Interstate Tracer

IB-13
Interstate Memorandum

IB-14
Request for Reconsideration for
Determination/Wage Credits

Monetary
IB-15
Request for Claim Status Information

IB-16
Interstate Change of Address

IB-101
Notice of Interstate Appeal

CW-30
Notice of Combined Wage Claimants

CW-54
Notice of Wage Transfer Determination

® K F k& Xk M % X

REGISTRAR’S NOTICE: This regulation is excluded from
Article 2 of the Administrative Process Act in accordance
with § 9-6.14:41 C3 of the Code of Virginia, which
excludes from Article 2 regulations which consist only of
changes in style or form or corrections of technical errors.
The Virginia Employment Commission will receive,
consider and respond to petitions by any interested person

Lat any time with respect to reconsideration or revision.

Title of Regulation: VR 300-0i-4. Virginia Employment
Commission Regulations and General Rules -
Adjudication.

Statutory Authority: § 60.2-111 of the Code of Virginia.

Effective Date: August 31, 1988.

Summary:

The agency regulatory review committee held its
annual meeting and recommended that a lechnical
correction be made in this regulation. In going through
the review process last year to completely rewrite the
agency’s regulations, a technical ediforial error was
made In subsection F of § 2. The language as It
presently exists in this subsection is incomplete and
potentially confusing to readers. The agency Is
correcting this technical error for the purpose of
clarity.

VR 300-01-4. Virginia Employment Commission Regulations
and General Rules - Adjudication.

§ 1. Deputy’s determinations.

A, Investigation of issues,

Whenever, after a claim is filed, a deputy obtains
information from a claimant, employer, or a third party
which could affect the claimant’s entitlement to benefits,
further investigation shall be initiated. The deputy may
contact the parties in person or by telephone to obtain
information. Documentary evidence prepared specifically
for the claim or for other purposes may be considered by
the deputy. Any party to an investigation may be
represenied by counsel or duly authorized representative.
No information or evidence shall be considered by the
deputy unless the claimant has been given the opporiunity
fo see or hear it and comment upon iif. Information
concerning eligibility or gualification for benefits shall be
entered into Commission records.

B, Predetermination factfinding proceedings.

A predetermination factfinding proceeding may be
scheduled by the deputy whenever a requesi is made by
the claiman{, his last 30-day employing unit, or his
interested subsequent employing unit for the purpose of
gathering information to determine benefit eligibility or
qualification. Notice of the date, time and location will he
mailed to the parties five days before the scheduled
proceeding, but such notice may be waived with the
parties’ conseat,

The proceeding may be conducted telephonically or
in-person with the deputy presiding, This informal
interview shall not be recorded in any way, although notes
can be taken by the depuiy. Statements made by parties
or wiinesses shall not be taken under oath and formal
examination or cross-examination shall not he permitted.
The deputy shall direct questions to the parties and
witnesses. The parties may also ask questions of each
other and the witnesses, Rebuttal to statements made by
opposing parties or witnesses shall be permiited. Any party
to a predetermination proceeding may be represented by
counsel or other duly authorized agent. The record of
facts of the proceeding shall become a part of the
Commission’s records.

C. Determinations.

As soon as possible following the acquisition of facts
necessary to make a determination, either from the
parties’ submissions or from a predetermination
proceeding, the deputy shall render a determination in
writing which shall include the effective date of any
qualification or disqualification, the dates of any eligibility
or ineligibility, the law or regulation upon which the
determination is based, and the reasons for the
determination together with information concerning the
filing of an appeal. This determination shall be promptly
mailed to the parties at their last known addresses.

§ 2. Lower authority appeals.

A. Filing an appeal.
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The claimant, his lasi 30-day employing unii, or hisg
subsequent employing unit which is directly inferested in a
particular issue may appeal! from an adverse deputy’s
determinafion as specified in § 60.2-619 of the Code of
Virginia.

Appeals shall be filed with the Commnission through the
local unemployment insurance office where the claim was
filed or at the administraiive office of the Commission in
Richmond either personally or by mail. Appeals shall be
in writing and should set forth the grounds upon which
they are soughi as well as the social security account
number of the claimant; however, any document in writing
submitted by a party or the authorized representative of a
party which expresses a desire to appeal shall be
sufficient to initiate an appeal. Agency personnel shall
furnish an appellant or his authorized representative
whatever assistance is necessary to file an appeal.

B. Scheduling of hearings.

After the filing of an appeal, the record in connection
with the claim together with the nolice of appeal shall be
assigned to an appeal tribunal consisting of a salaried
examiner only. Shouid evidence indicate that the appeal
was not filed within the fime prescribed by law, the issue
of whether the appeal was timely filed or whether good
cause exists for extending the appeal period shall be listed
as a statutory issue to be considered at the hearing prior
to any issues concerning the meriis of the case.

An in-person hearing shall be scheduled in the local
unemployment insurance office where the claim was filed
or at any other convenient place as may be arranged, but
shall not be located at such a disiance from the claimant’s
residence as to cause undue hardship or unreasonable
traveling expenses. A telephonic hearing in which parties
participate by way of a conference call shall be scheduled
in cases where the claimani resides outside of Virginia
and has filed an interstate claim unless the claimani
agrees to appear al an in-person hearing in Virginia.
Telephone hearings may also be scheduled in lieu of
in-person hearings so long as permission is obiained from
the parties. Notice of the time and place of the hearing
shall be mailed {o the parties and their known authorized
representatives at least seven days before the date of the
hearing. When the hearing is ito be held by telephone,
special instructions as to telephonic participation shall be
included with {he notice. If circumstances requiring
telephonic participation arise after the notice of an
in-person hearing has hbeen sent, the parties and their
known authorized representatives shall be informed of the
telephonic procedures orally or by mail as soon as
possible,

The notice of hearing shall set forth the particular
statutory provisions and points at issue which must be
considered to resolve the case. The appeals examiner,
when hearing an appeal, may consider aay other
applicable issues which might be raised or become evident
during the course of the hearing, provided that all parties

in interest are present and all agree on the record io
waive the siatutory notice requirement with respect {o
such new issue. The appeals examiner may refer a new
issue back to the deputy if it has not been ruled upon at
that level and may, upon his own motion, postpone or
confinue the case if a new issue has become evident and
it is necessary to give proper statutory notice of it in
order to proceed.

C. Postponement of hearings.

The Office of Lower Autbority Appeals shall endeavor to
schedule hearings as soon as possible in the order in
which appeals are received. S$pecial requests regarding
daies or times of hearings will be given congideration;
however, they need not always be honored. Requesis to
posipone a scheduled hearing will not be granted unless it
is shown that material and substantial harm may result
from requiring the scheduled appearance. Any party or
authorized representative who feels he cannot attend a
hearing wmust inform the Office of Lower Authority
Appeals as soon as possible. Unless specifically informed
that a postponement has been granied, all parties and
their authorized representatives should prepare ic present
evidence at the time and place as scheduled.
Postponements may be granted only by the Chief Appeals
Examiner, the Clerk of the Commission-Lower Authority,
the examiner assigned {0 hear the case, or by an appeals
examiner acting in charge of the Office of Lower
Authority Appeasls, although they may be communicated to
the parties by other authorized persons. A postponed
hearing may be rescheduled without netice if ali parties in
interest agree. Otherwise, notice of a posiponed hearing
shall be given as if it were a new hearing.

D. Continuing a hearing.

Once a hearing has commenced, it can be coniinued
only by the presiding appeals examiner either upon his
own motion or that of a party. Coniinvances may be
granted in situations where: (i) there is insufficient time o
properly hear the evidence; or (li) unexpected or
unavoidable circumstances arise during the course of a
hearing which require a coniinuance in order to protect
the substantive or procedural rights of the parties.

A  continued hearing may be rescheduled by the
presiding appeals examiner without written notice if all
parties in interest are present and all concur. Otherwise,
notice of a continued hearing shall be given as if it were
a new hearing.

E. Withdrawal of an appeal.

If the appellant wishes to withdraw his appeal, a request
iogether with the reasons therefor must be made in
writing and sent to the Clerk of the Commission-Lower
Authority at the Commission’s adminisirative office in
Richmend. The request will be granted only if the appeals
examiner assigned to hear the case is satisfied that:
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1. The appellant understands the effect that
withdrawal will have upon benefit entitlement,
potential benefit charges, or potential overpayment;

2. The request is not the result of any coercion,
collusion, or illegal waiver of benefits pursuant to §
60.2-107 of the Code of Virginia; and

3. The appealed determination is not clearly erroneous
based upon the existing record.

Once granted, a withdrawal cannot be rescinded unless
an evidentiary hearing on the issue of rescission is held
before an appeals examiner and the former appellant can
show that the appeal should be reinstated because one of
the three criteria for withdrawal was incorrectly applied.

F. Conduct of hearing

In any hearing before an appeals examiner, all
testimony shall be {aken under oath or affirmation and a
record of the proceeding shall be made - by the presiding
appeals examiner who shall inform all parties of this fact,
No other recording of the proceedings other than that
specificatlly authorized by the Virginia Unemployment
Compensation Act, Chapter 1 (§ 60.2-100 et seq.) of Title
60.2 of the Code of Virginia shall be permitted.

The appeals examiner shall conduct the hearing in such
a manner as to ascertain the substantive rights of the
parties without having to be bound by common law,
statutory rules of evidence, or technical rules of
procedure. In addition to testimony, the appeals examiner
may accept relevant documents or other evidence into the
record as exhibits, upon the motion of a party. Where a
party is unrepresenied, the appeals examiner shall assist
that party in presenting his case and testing the case of
the opposing party.

At any hearing before an appeals examiner, an
interested party may appear in person, by counsel, or by
an authorized representative, Persons in these categories
will be permitted to attend the entire hearing. An
employer shall be permitted one representative in addition
to counsel or duly autherized agent who can attend the
entire proceeding. The appeals examiner shall exclude any
other witnesses from the hearing until such time as their
testimony is to be taken. Observers may be permitted to
attend the hearing so long as there is no objection by a
party. The appeals examiner shall conirol the order of
proof, rule upon the admission of evidence, and may
examine and cross-examine witnesses. The examiner shall
have the authority to maintain order and eject disruptive
or unruly individuals.

At a hearing, the parties, counsel, or duly authorized
representatives shall be given an opportunity to
cross-examine witnesses, to inspect decuments, and to offer
evidence in explanation and rebuttal. On meotion of the
appeals examiner alone, documents already in a claimant’s
file or obtained during the course of a hearing may be

admitted into the record as exhibits. Before the hearing is
closed, the parties shall be given an opportunity to present
oral argument on all the issues of law and fact to be
decided. In addition, the appeals examiner may permit the
parties to submit written argument.

G. Appeals examiner's decision.

The decision of the appeals examiner shall be reduced
to writing and shall state the issues, the findings of fact,
opinion or reasons for the decision, and final judgment of
the examiner. A copy of the decision shall be mailed to
each of the interested parties and their known
representatives who have requested to be notified of the
decision. If the decision is rendered by an appeals
examiner other than the one who presided at the hearing,
that examiner shall review the record of the hearing and
so state in the decision.

H. Challenge to the interest of the appeals examiner.

If any party believes that the appeals examiner is not
impartial with respect to the case, a challenge to the
interest of such appeals examiner shall be made promptly
after the discovery of facts on which such challenge is
based but not later than the date on which the decision is
issued. Unless made at the hearing, such challenge shall
be set forth in writing and the reasons therefor, and sent
to the Chief Appeals Examiner at the administrative office
of the Commission  in Richmond. If the Chief Appeals
Examiner does not disqualify the chalienged appeals
examiner, the appeals examiner shall continue to
participate in the hearing and render a decision in the
case. Failure to disqualify shall be subject to review by
the Commission on appeal by the aggrieved party, in the
same manner as any other issue in the case. If the
challenged appeals examiner is disqualified, or chooses to
withdraw, the case shall be heard and decided by another
appeals examiner,

1. Right of reopening.

Any party to an appeal who was unable to appear for
the scheduled hearing or who appeared, but wishes to
present additional evidence can request a reopening of the
case; and reopening will be pgranted if good cause is
shown. The request, together with the reasons for
reopening shall be made in writing and sent to the Chief
Appeals Examiner in the administrative office of the
Commission in Richmond. Where a request for reopening
is made before the decision of the appeals examiner is
rendered, the appeals examiner shall withhold the decision
on the merits of the case. The appeals examiner shall set
a hearing at a time and place convenient to the inferested
parties so that the parties may give reasons to suppport or
oppose such reopening. If the appeals examiner should
decide that reopening is not warranted, he shall render
such decision along with the decision on the merits of the
case. If the appeals examiner should decide that reopening
is warranted, then he shall reopen the case for additional
taking of evidence. In any event, the decision concerning
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the issue of reopening shall be subject to review by the
Commission on appeal by the aggrieved party from the
appeals examiner's decision on the mertis of the case.

A request for reopening afier the appeals examiner has
rendered his decision on the merits of the case but within
the appeal pericd shall be mailed to the Office of
Commission Appeals and shall set forth in writing the
reasons for the reopening. If the Commission is of the
opinion that the writien request establishes good cause for
reopening it shall remand the case to the Chief Appeals
Examiner. If the Commission is of the opinion that the
written rtequest does not set forth good cause for
reopening it shall treat the request as an appeal to the
Commission on the merits of the case pursuant to this
part. Once a decision is rendered and becomes final, it
cannot be reopened for any reason. A request for a
reopening afier the decision of the appeals examiner has
become final shall be treated as an untimely appeal to the
Commission pursuant to this part. In the discretion of the
Commission, a hearing on the issue of reopening may be
held.

§ 3. Commission review.
A. How jurisdiction is acquired.

1. Appeal. Any party io the hearing before an appeals
examiner, may appeal the decision within the limit set
forth in § 60.2-620 of the Code of Virginia after the
date of notification or mailing of such decision. The
party appealing shall file with the Commission,
ihrough the local office where the claim was filed or
at the administrative office of the Commission in
Richmond, Virginia, either personally or by mail, a
notice of appeal which shall be in writing and should
set forth the grounds upon which the appeal is sought.

2. Removal. At amy time before the decision of the
appeals examiner becomes final, the Commission may
on its own motion assume jorisdiction of any case
pending before an appeals examiner and place the
same on the appeal docket of the Commission. The
Commission may consider and review the case and
affirm, modify, or set aside and vacate the decision of
the appeals examiner on the basis of the evidence
previously submitied and as shown by the record or
may direct the taking of additional evidence before
the Commission or the appeals examiner, but such
additional evidence may not be taken unless nolice of
the fime and place of the taking thereof has been
malled to all parties to the case at least seven days
before the time fixed for the taking of such evidence.

3. Untimely appeals to the Commission. If the appeal
to the Cornmission is not filed within the statutory
time limit set forth in § 60.2-620 of the Code of
Virginia, the appellant shall set forth in writing the
reasons for the late filing. If the reasons set forth, if
proven, would show good cause for extending the
appeal period, the Commission shall schedule a

hearing to take testimony on the issue of good cause
for late filing. If the reasons set forth in the notice of
appeal are insufficient to show good cause for late
filing, the appeal shall be dismissed and the decision
of the appeals examiner shall become the final
decision of the Commission.

B. Request for hearings before the Commission.

Except as otherwise provided by this rule, all appeals te
tke Commission shall be decided on the basis of a review
of the evidence in the record. The Commission, in ifs
discretion, may direct the taking of additional evidence
after giving writlen notice of such hearing to the parties,
provided:

1. It is affirmatively shown that the additional
evidence is malerial and not merely cumulative,
corroborative or collateral; could not have been
presented at the prior hearing through the exercise of
due diligence; and it is Hkely io produce a different
resull at a new hearing; or

2. The record of proceedings before the appeals
examiner is insufficient to enable the Commission to
make proper, accurate, or complete findings of fact
and conclusions of law,

A party wishing to present additional evidence or oral
argument before the Cominission shall make a wriiten
request to the Office of Commission Appeals within 14
days from the date of delivery or mailing of the Notice of
Appeal. The Commission shall notify the parties of the
time and place where additional evidence will be iaken or
oral argument will be heard. Such notice shall be mailed
to the parties and their last known representatives at least
seven days in advance of the scheduled hearing. A request
to present additional evidence will be granted only if the
aforementioned guidelines are met. A request for oral
argument will be automatically granted provided it is
made in a timely fashion and is not thereafter withdrawn
in writing by the party reguesting it.

C. Postponements, continuances, and withdrawals.

Postponements, continuances and withdrawals of appeals
before the Commission shall be handled in the same
manner as previously outlined in this part pertaining to
lower authority appeals, except {hai requests shall be
made through the Office of Commission Appeals or
through the special examiner assigned ito hear the case.
Only a special examiner shall have the authority to grant
2 postponement.

D. Conduct of hearings before the Comimission.

Prior to a hearing before the Commission for the
purpose of taking additional evidence or for oral argument
and upon the request of an interested party, a transcripi
of the hearing held before the appeals examiner shail be
furnished to all interested parties. Where no request for a
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; transcript is made and the hearing lasted less than 45

minutes, the tape may be replayed for the parties prior to
the Commission hearing in lieu of furnishing a transcript.
A hearing before the Commission for additional evidence
shall be conducted under the same ruies as ouilined in
subsection F of § 2 of this regulation for the conduct of
hearings at the lower authority level, except that the party
which is being granted the right to present additional
evidence shall proceed first. If both parties are allowed to
present additional evidence, the appellant shalli proceed
first, Oral argument shall commence with the appellant,
allowing the appellee the chance to respond with oral
argument and rebuttal, and close with the appellant in
rebuttal.

E. Commission decisions.

The decision of the Commission affirming, modifying, or
setting aside any decision of an appeals examiner shall be
in writing and shalt be delivered or mailed to each party
to the appeal as well as to their known representatives
who have requested to be notified of the decision. The
date of such notification shall be recorded on the
Commission’s appeal docket,

F. Right of reopening.

Any party to an appeal before the Commission who was
unabie to appear for the scheduled hearing may request a
reopening of the matter. The request shall be in writing to
the Office of Commission Appeals, and it shall set forth
the reasons for the reopening. If the Commission is of the
opinion that the reasons in the request show good cause io
reopen, the request for reopening shall be granted. If the
Commission is of the opinion that the reasons given in the
request do not show good cause, reopening shall be
denied. In the discretion of the Commission, a hearing on
the issue of reopening may be held. Once a decision is
rendered and has become final, the case cannof thereafter
be reopened for any reason. '

G. Challenge to the interest of the Commission.

A challenge fo the interest of the Commission may be
made orally during a hearing or in writing before or after
a hearing, but, if after, only prior to the date the
Commission’s decision becomes final. The Commission shall
promptly hear the challenge, and proceedings with respect
to the matter at issue shall not continue until the
challenge is decided. In case of a written challenge, the
challenge should be addressed to the Office of Commission
Appeals, at the Commission’s administrative office in
Richmond, Virginia.

§ 4. Oaths and subpoenas.
A. Authority.
The special examiner, the appeals examiner, and the

Clerk of the Commission shall have the power to
administer oaths, take depositions, certify to official acts,

issue subpoenas, compel the attendance of witnesses and
the production of books, papers, correspondence,
memoranda, and other records, and to take such action as
may be necessary in any hearing.

B. Issuance of subpoenas.

Subpoenas requiring the attendance of witnesses or the
production of books, papers, correspondence, memoranda,
and other records at any designated time and place fixed
by the special examiner or the appeals examiner for the
hearing of a claim or any issue or question involved
therein may be issued by the Clerk of the Commission as
is appropriate in the name of the Commission and upon
the request of any party to the proceeding, Requests for
subpoenas duces tecum shall be in writing and specify
with reasonable certainty the books, papers,
correspondence, memoranda, or other records desired,

A request for a subpoena may be denied if there is no
showing of relevance to the subject of the appeal; if it
appears that the request would only produce cumulative
evidence or testimony; or if it appears that the request
would not serve the interest of the party making it. If a
supoena request is denied, it may he renewed at the
hearing and a proffer of evidence of testimony may be
made. The appeals examiner or special examiner hearing
the case shall continue it if it appears that the subpoena
should bhe issued.

C. Witness expenses.

Witnesses subpoenaed for appeals before the appeals
examiner or the Commission, or both, shall, upon request,
be allowed expenses as provided in § 14.1-190 of the Code
of Virginia,

REGISTRAR'S NOTICE: Due to the large number of forms
filed by the Virginia Employment Commission, the forms
are not being published in the Virginia Register. However,
each form referenced in the regulation is listed below and
is available for public inspection at the office of the
Registrar of Regulations and at the Virginia Employment
Commission, 703 East Main Sireet, Richmond, Virginia
23219,

Order

Notice to Claimant

VEC-C-1
Notice of Commission Hearing for Oral Argument
VEC-C-1A
Notice of Commission Hearing for Additional
Evidence

Decision of Commission

AE-1
Notice of Hearing
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AE-2
Notice of Intrastate Appeal

AE-1A
Notice of Telephonic Hearing

AE-T
Notice of Hearing

AE-10
Request for Withdrawal of Appeal

DEPARTMENT OF HEALTH (STATE BOARD OF)

construction criteria
governed under the
Building Code.

including toilet facilities are
Virginia Uniform Statewide

x & ok % ¥ ¥ ¥ ¥

REGISTRAR'S NOTICE: This regulation is excluded from

REGISTRAR'S NOTICE: This regulation is excluded from
Article 2 of the Administrative Process Act in accordance
with § 8-6.14:4.1 C 4(a) of the Code of Virginia, which
excludes from Ariicle 2 regulations which are necessary to
conform to changes in this Code where no agency
discretion is involved, The Department of Health will

Article 2 of the Administrative Process Act in accordance
with § 961441 C6 of the Code of Virginia, which
excludes from Artice 2 Department of Health orders
condemning or closing any shellfish, finfish, or crustacea
growing area and the shellfish, finfish or crustacea located
thereon pursuant to Chapter 7 (§ 28.1-175 et seq.) of Title
28.1. The Depariment of Heailth will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

receive, consider and respond to petitions by any
interesied person at any time with respect to
reconsideration or revision. ]

The Department of Health has REPEALED the following
regulation: :

Title of Regulation: Reles and Regulations Goverming
Service Stations.

Statutory Authority: §§ 32.1-12 and 32.1-200 of the Code of
Virginia.

Effective Date: July 1, 1988

Suminary:

House Bill No. 191 of the 1988 General Assembly
Session which repealed § 32.1-189 of the Code of
Virginia relating to the regulation of service stations,
removes the obligation for the Board of Health to
establish rules and regulations governing service
stations. Inspections of service stations will no longer
be performed by the Department of Health.

The availability, operating condition and cleanliness of
tollet facilities at service stations are primarily
conveniences lo the public and do not pose a major
threat fo public heaith. While the public convenience
and clean surroundings are imporiant fo customer
satisfaction, scarce public resources must be

reallocated fo address more serious health problems,

The department will still regulate the construction of
public water supplies and sewage disposal facilities.
The Uniform Statewide Building Code has esiablished
the minimum plumbing fixtures for different users of
buildings constructed in the Commonwealth., The iype
and number of {oilet facilities required for service
stafions are covered by this criteria. Ofher

NOTICE: Due to its length the Notice of Reestablishment
and Description of Shellfish Area Condemnations filed by
the Department of Health is not being published. However,
in accordance with § 9-6.14:22 of the Code of Virginia, a
summary, in lieu of full text, explaining the adopted
amendments is being published. The full texts of the
regulations is available for public inspeciion at the office
of the Registrar of Regulations and the Depariment of
Health.

Title of Regulation: VR 355-18-02. Netice of
Reestablishment and Description of Shellfish Area

Condemnations.

Statutory Authority: §§ 28.1-177 and 32.1-20 of the Code of
Virginia.

Effective Date: August 31, 1988

Summary;

The Virginia Department of Health (VDH) has 122
currenf shelifish area condemnations. Emergency
Orders for condemned shellfish areas were signed
April 11, 1988, and May 26, 1988. Although these
condemnations were established by VDH, they are
posted and patrolled by the Virginia Marine Resources
Comimission. Recently cases have been dismissed by
-various courts because the shelifish condemnations
were nof properly adopted under the Administrative
Process Act.

The Notice of Reestablishment and Description of
Shellfish Area Condemnaftions is issued fo reestablish
existing shellfish condemnations. This will allow
conviction of shellfish harvesters working illegally in
condemned shellfish growing areas. If this is not done,
there is a very real possibility of coniaminated
shellfish getting on the market and causing an
epidemic.

VR 355-19-02, Notice of Reestablishment and Description of
Shellfish Area Condemnations.
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Pursuant to §§ 28.1-175 through 28.1-177, 32.1-20 and gg gpl’e; g“h:“c”‘fszik Count 1? g)uiywangs
- . . oAl ree. - esex ounty 'ctober
9-6.14:4.1 C.8 of the Code of Virginia: 38 York River at Cheatham Annex 24 June 1985
3 A , 3 40 York River at Naval Weapons
1. Accompanying this notice is a list of current Station 7 November 1986
numbered shellfish area condemnations with fheir Iast ‘;; E“rter C"ee"k 7 June 1885
effective date. Numbered notices giving a description o oebanna Cree ek B By LT
of each such area and maps showing the boundaries 46 Nansemond River! Bennett Creek 11 June 1987
of each such area (except there is no map for 48 Warehouse Creek 22 March 1972
condemnation area No. 147, Virginia Potomac River g; :appghénnoﬁk River: Below Urbanna ;Oc.tobggsmsa
Tributaries Upstream of Mathias Point) are available arah Cree . May 1
. . 53 Rappahannock River, Adjoining
for inspection at the office of the Registrar of Windmill 10 November 1965
Regulations or the Department of Health, 54 Thorntons Creek, Southwest Branch,
Severn River 30 January 1986
: 57 Indian Creek 20 February 1886
2. The current numbereq shellfish area condemnations 58 Eastern Branch of Corrotoman River 17 Jume 1987
shown on the attached list are cancelled. 60 Chesapeske Bay-Adjoilning Little
Creek 20 March 1969
3. Each numbered shellfish area condemnation shown g‘l‘ gtuttsnfiifeek . Creek i’g mﬂy 1119?333
: agan Yer at ones ree arc.
on the afttached Iist is reestablished effective July 1, 87 James River - Opposite Tribeil
1988, Shoal Channel 17 January 1972
68 Upper Rappahannock River 1 December 1987
4, Pursuant to § 28.1-179 of the Code of Virginia, It Is gg gPPe; Jﬂges Ei"ef 22 Apfiigégs'f
. arnham Cree 10 May
unlaw'!ul for any person, firm or co:poraﬂﬂﬂ to take 71 Totuskey snd Richardson Creeks 10 April 1981
shelifish from any shellfish condemnation area for any 72 York River - Fox Creek 7 March 1972
purpose except by permit granled by the Marine 73 York River: Ware Creek 16 March 1977
Resources Commission as provided In § 28.1-179, 74 Rudee Inlet 9 March 1972
76 Upper Piankatank River 12 August 10985
5 77 Nansemond River: Knotts Creek 9 March 1972
AttaChm'ents- . . 78 York River: Aberdeen Creek 7 March 1972
List of 12f Shelifish Condemnations 79 York River: Carter Creek 7 March 1972
Individual Notices and Descriptions 80 Chauckatuck Creek 18 March 1988
81 Perrin River 10 March 1972
82 Nomini Creek 14 March 1986
SHELLFISH AREA CONDEMNATIONS 83 Lower Machodoc Creek 17 December 1884
84 Jackson Creek 23 February 1981
No. Name Date 86 Davis Creek 17 December 1982
86 Tangier Island 7 November 1983
1 Monroe Creek, Monroe Bay and 87 York River: Skimino Creek 22 March 1972
Mattox Creek 31 March 1987 88 Rosier Creek 6 May 1977
2 Cockrell Creek 10 July 1987 89 Great Wicomico River 12 April 1988
3 York River: Timberneck 90 Reppahannock River: Parrotts
Creek ) 12 December 1888 Creek 23 September 1986
4 Upper York River 14 March 1988 94 Rappahannock River: Greenvale
5 Put In Creek 7 December 1987 Creek 8 Msrch 1985
6 York River and Wormley Creek 30 September 1883 96 Ware River 11 April 1972
7 Hampton Roads 16 February 1988 97 Swans Gut Creek 8 December 1986
8 Nansemond River 6 October 1986 98 Parker Creek 11 April 1972
il Chesapeake Bay, Opposite Cape 99 Queens Creek - Milford Haven 30 September 1982
Charles 19 August 1987 103 Rappshannock River: Mill Creek 17 December 1984
12 Oyster Harbor 1 May 1982 104 Rappahannock River: Sturgeon
13 COnancock Creek 21 November 1986 Creek 18 March 1985
14 Parting Creek 19 August 1987 105 Little Wicomico River 10 July 1987
15 Chesapeake Bay at Entrance to 107 York River - North Shore, Carter
Hampton Roads 27 Cctober 1887 Creek 14 March 1988
17 Little Creek 25 August 1987 108 York River: Cedarbush Creek 12 December 1986
18 Streeter Creek 12 June 1987 108 Rappahannock River: Bush Park
19 Hoffler Creek 12 June 1987 Creek 21 April 1972
20 Chincoteague Island - Adjacent 110 Nassawadox Creek 21 April 1972
Areas 3 January 1984 112 Chesconessex Creek 21 April 1872
21 Back River 17 November 1986 114 Rappahannock River: Paynes Creek 27 April 1972
22 Dividing Creek 20 July 1984 115 York River: Jones Creek 27 April 1972
23 James River - Opposite Fort Eustis 25 March 1987 118 Starling Creek 27 April 1972
24 Dymer Creek 16 February 1977 119 Pungoteague Creek 13 April 1984
25 Lynnhaven, Broad and Linkhorn Bays 120 Lancaster and Mulberry Creeks 29 October 1986
and Tributaries 12 May 1987 123 Mill Creek 1 April 1988
26 Horn Harbor 24 February 1984 126 Piankatank River: Wilton Creek 17 December 1986
28 Yeocomico River 8 September 1986 127 Lagrange Creek 18 March 1985
32 Little Mosquito Creek 18 May 1987 128 Poropotank River and Adams Creek 12 December 1986
33 Pocomoke Sound and Pocomoke River 15 December 1964 1289 Plankatank River: Healy Creek 20 April 1983
34 Warwick River 27 February 1987 132 Western Branch of Corrotoman
35 York River: Queen Creek 10 September 1977 River 17 June 1987
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133 Tabbs Creek 24 February 1984
134 York River: King & Felgates

Creeks 24 June 1985
135 Assawoman, Hog, and Little Cat

Creeks 30 June 1987
136 Jacobus and Mattawoman Creeks & May 1977
137 Poquoson River 24 December 1987
138 Hunting and Deep Creeks 27 December 1984
139 Cherrystone Inlet: Kings Creek 8 April 1877
140 Potomac River: Presely Creek 30 May 1986
141 Potomac River: Cod Creek 15 December 1987
142 Potomac River: Hull Creek 30 May 1986
144 Potomae River: Jackson Creek 25 April 1986
145 Coan River and The Glebe 14 October 18986
146 Potomac River: Popes Creek 23 May 1972
147 Virginia Potomac River Tributaries

Upstream of Mathias Point 28 July 1972
151 Back Creek - York County 21 February 1975
153 Greenbackville Harbor 7 November 1983
157 North River: Back Creek 2 Ociober 1886
158 Back River: Long and Grunland

Creeks 15 April 1982
159 Bonum Creek 15 February 1883
160 Nandua Creek 20 May 1983
161 Potomac River: Hack Creek 8 February 1985
162 Atlantic Ocean 25 October 1983
163 South Thimble Island, Chesapeake

Bay Bridge - Tunnel 20 December 1983
164 Kings and Ballards Marsh Creeks 15 August 1986
165 Caebin Point Creek 24 February 1984
186 York River: Taskinas Creek 27 February 1984
167 HMessongo Creek 9 May 19R6
168 Potomac River: Cubitt Creek 30 May 1986

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BCARD OF)

NQTICE: Due to its length, the State Plan for Medical
Assistance is not being published. The proposed
amendments to the Plan are set out below. The full text
of the Plan is available for public inspection at the office
of the Registrar of Regulations and the Department of
Medical Assistance Services.

Title of Regulations: State Plan for Medical Assisfance
Relsting te Rehabilitative Services; VR 460-02-3.1114 and
VR 460-02-3.1304.

Statutory Authority: § 32.1-325 A of the Code of Virginia.

Effective Date. September 1, 1988

Summary:

The amendments fo the final regulations clarify
certain regulations, delete requirements for oufpatient
admission authorization, add criteria for rehabilitative
nursing, correct the fitle of “speech therapist” fo
parallel the licensure status, and make various
technical changes.

VR 460-82-3.1114. Rehabilitative Services.

PART I.
REHABILITATIVE SERVICES.

§ 1.1. Medicaid covers iniensive inpatient rehabilitation
services as defined in § 21 in facilities certified as
rehabilitation hospitals or rehabilitation uniis in acute care
hospitals which have been certified by the Department of
Health to meet the requiremenis {o be excluded from the
Medicare Prospective Payment System.

§ 1.2. Medicaid covers intensive outpatient rehabilitation
services as defined in § 2.1 in facilities which are ceriified
as Comprehensive Outpatient Rehabilitation Faciliiies
(CORFg), or when the outpatient program is administered
by a rehabilitation hospital or an exempied rehabilitation
unit of an acute care hospital certified and pariicipating in
Medicaid,

§ 1.3. These facilities are excluded from the 2l-day limit
otherwise applicable to inpatient hospital services. Cost
reimbursement principles are defined in Attachment
4.19-A,

PART 1L
COVERED REHABILITATION PROGRAM.

§ 21. An intensive rehabilitation program provides
intensive skilled rehabilitation nursing, physical therapy,
occupational therapy, and, if needed, speech therapy,
cognitive rehabilitation, prosthetic-orthotic services,
psychiology, social work, and therapeutic recreation. The
nursing staff must shell support the other disciplines in
carrying out the activi ties of daily living, ulilizing
correctly the training received in therapy and furnishing
other needed nursing services. The day-to-day activities
must shall be carried out under the continuing direct
supervision of & physician with special (training or
experience in the field of rehabilitation.

VR 460-02-3.13¢64. Rehabilitative Services.

PART 1
ADMISSION CRITERIA FOR REHABILITATIVE
SERVICES,
§ Ll A patient qualifies for intensive
outpatient rehabilitation if:

inpatient or

A. Adequate treatment of his medical condition requires
an « intensive rehabilitation program consisting of a
mulfi-disciplinary coordinated ieam approach {o upgrade
his ability to function as independently as possible; and

B. It has been esiablished that the rehabilitation
program cannot be safely and adequately carried out in a
less intense setting.

§ 1.2, In addition to the initial disability requirement,
participants smusi sha/l meet the following criteria:

A. Require at least two of the listed therapies in
addition fo rehabilitative nursing:

1. Occupational Therapy
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2. Physical Therapy
3. Cognitive Rehabilitation
4, [ Speeel Speech-Language 1 Therapy

B. Medical coandition stable and compatible with an
active rehabilitation program.

PART 1L
INPATIENT ADMISSION AUTHORIZATION.

§ 21. Within 72 hours of a patient’s admisgion to a an
inpatien! rTehabilitation program, or within 72 hours of
notification to the facility of the patient's Medicaid
eligibility, the facility msust shal/ notify the Department of
Medical Assistance Services in writing of the patient's
admission. This notification maust shall include a
description of the admitting diagnoses, plan of treatment,
expected progress and a physician’s certification that the
patient meets the admission criteria, The Department of
Medical Assistance Services will make a determination as
to the appropriateness of the admission for Medicaid
payment and notify the facility of its decision. If payment
is approved, the Department will establish and notify the
facility of an approved length of stay, Additional lengths of
stay must shall be reques ted in writing and approved by
the Department. Admissions or lengths of stay not
authorized by the Department of Medical Assistance
Services will not be approved for payment.

PART 111,
DOCUMENTATION REQUIREMENTS.

§ 3.1. Documentation of rehabilitation services must shall ,
at a minimum:

A. Describe the clinical signs and symptoms of the
patient necessitating admission to the rehabilitation
program;

B. Describe any prior tireatment and attempts to
rehabilitate the patient;

C. Document an accurate and complete chronological
picture of the patient’s clinical course and progress in
treatment;

D. Document that a multi-disciplinary coordinated
treatment plan specifically designed for the patient has
been developed;

E. Document in detail all treatment rendered to the
patient in accordance with the plan with specific attention
to frequency, duration, modality, response to (reaiment,
and identify who provided such ireatment;

F. Document each change in each of the palient's
conditions;

G. Describe responses to and the outcome of treatment;

and

H. Describe a discharge plan which includes the
anticipated improvements in functional levels, the time
frames necessary to meet these goals, and the patient’s
discharge destination.

§ 3.2. Services not specifically documented in the patient’s
medical record as having been rendered will be deemed
not to have been rendered and no coverage will be
provided,

PART IV,
INPATIENT REHABILITATION EVALUATION,

§ 4.1. For a patient with a potential for rehabilitation for
which an outpatient assessment cannot be adequately
performed, an inpatient evaluation of no more than seven
calendar days will be allowed. A comprehensive
assessment will be made of the patient's medical condition,
functional limitations, prognosis, possible need for
corrective surgery, attitude toward rehabilitation, and the
existence of any social problems affecling rehabilitation.
After these assessments have been made, the physician, in
consultation with the rehabilitation team, wmust shal/
determine and justify the level of care required to achieve
the stated goals.

§ 4.2, H during a previous hospital siay an individual
completed a rehabilitation program for esseniially the
same condition for which inpatient hospital care is now
being considered, reimbursement for the evaluation will
not be covered unless there is a justifiable intervening
circumstance which necessitates a re-evaluation.

§ 4.3. Admissions for evaluation and/or training for solely
vocational or educational purposes or for developmental or
behavioral assessments are not covered services.

PART V.
CONTINUING EVALUATION.

§ 5.1. Team conferences must sha// be held as needed but
at least every itwo weeks to assess and document the
patient’s progress or problems impeding progress. The
team must shall periodically assess the validity of the
rehabilitation goals established at the time of the initial
evaluation, and make appropriate adjustments in the
rehabilifation goals and the prescribed treatment program.
A review by the various team members of each others
notes does not constitute a team conference. A summary
of the conferences, noting the team members present,
must shall be recorded in the clinical record and reflect
the reassessments of the various contributors.

§ 5.2. Rehabilitation care is to be terminated, regardless of
the approved length of stay, when further progress toward
the established rehabilitation goal is unlikely or further
rehabilitation can be achieved in a less intensive setting.

PART VL
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THERAPEUTIC FURLOUGH DAYS.

§ 6.1. Properly documented medical reasons for furlough
may be included as part of an overall rehabilitation
program. Unoccupied beds (or days) resulting from an
overnighi therapeutic furlough will not be reimbursed by
the Department of Medical Assistance Services.

PART VIIL
DISCHARGE PLANNING.

§ 7.1. Discharge planning waust shell be an integral part of
the overall {reatment plan which is developed at the time
of admission ito the program. The plan shall identify the
anticipated improvements in functional abilities and the
probable discharge destination. The patient, uniess unable
to do sgo, or the responsible pariy shaill participate in the
discharge planning. Notations concerning changes in the
discharge plan shall be entered inio the record at least
every two weeks, as a part of the teamn conference.

PART VIIL
REHABILITATION SERVICES TO PATIENTS.

% 8.1 Rehabilitation services are medically prescribed
treatment for improving or restoring functions which have
been impaired by illtess or injury or, where function has
been permanently lost or reduced by illness or injury, to
improve the individual’s ability to perform those tasks
required for independeni functioming. The rules pertaining
to them are:

A. Rehabilitative nursing.

Rehabilitative nursing requires education, training, or
experience that provides special knowledge and clinical
skills to diagnose | nursing needs } and treat individuals
who have health problems characterized by alteration in
cognitive and functional ability,

Rehabilitative nursing are those services furnished a
patient which meel all of the following conditions:

1. The services shall be directly and specifically
related to ar active writien trealment plan approved
by a physician after any needed consuitation with a
registered nurse who is experienced in rehabilitation,

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a registered nurse or licensed professional nurse,
nursing assistant, or rehabilitation technician under
the direct supervision of a registered nurse who is
experienced in rehabilitation;

3. The services shall be provided with the
expectation, based on the assessment made by the
physician of the patient's rehabilitation potential, that
the condition of the patient will improve sigrnificantly
in a reasonable and generally predictable period of

time, or shall be necessary to the establishment of a
safe and effective maintenance program required in
connection wWith a specific diagnosis;, and

4. The service shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical proctice arnd
include the intensity of rehabilitative nursing services
which can only be provided im an Intensive
rehabilitation setting.

#z B. Physical therapy.

1. Physical therapy services are those services
furnished a patient which meet all of the following
conditions:

a. The services must sha/ be directly and
specifically related {o an active writien (reatment
plan designed by a physician affer any needed
consultation with a qualified physical therapist
licensed by the Board of Medicine ;

b. The services wmust shell be of a level of
complexity and sophigtication, or the condition of
the patient must sha// be of a nature that the
services can only be performed by a gqualified
physical therapist [licensed &y the Board of
Medicine, or a quatified physical therapy assistant
who is [ ffcensed by the Board of Medicine and ]
under the direct supervision of a gqualified physical
therapist licensed by the Board of Medicine |

¢. The services must shafl be provided with the
expectation, based on the assessment made by the
physician of the patient’s rehabilitation potential,
that the condition of the patienf will improve
significantly in a reasonable and generally
predictable period of time, or must shall be
necessary to the establishment of a safe and
effective mainienance program reguired in
connection with a specific diagnosis; and

d. The services must shall be specific and provide
effective t(reatment for the patieni's condition in
accordance with accepted standards of medical
practice; this includes the requirement that the
amount, frequency and duration of the services must
shaill be reasonable.

B: . Occupational therapy.

l. Occupational therapy services are those services
furnished a patient which meet all of the following
conditions:

a. The services must shall be directly and
specifically related to an actiive written treatment
plan designed by the physician after any needed
consuliation with & guslfied an occupational
therapist registered and certified by the American
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Occupational Therapy Certification Board ;

b. The services must shal/ be of a level of
complexity and sophistication, or the conditlon of
the patient sust shall be of a nature, that the
services can only be performed by s gqualifled an
occupational therapist registered and certified by the
American Occupational Therapy Certification Board
or & quelified en occupational therapy assistant
certified by the American Occupational Therapy
Certification Board under the direct supervision of a
qualified occupational therapist [ as defined above ];

¢. The services must shall he provided with the
expectation, based on the assessment made by the
physician of the patient’s rehabilitation potential,
that the condition of the patient will improve
significantly in a reasonable and generally
predictable period of time, or must shall be
necessary to the establishment of a safe and
effective maintenance program required in
connection with a specific diagnosis; and

d. The services must shall be specific and provide
effective treatment for the patient's condition in
accordance with accepted standards of medical
practice; this includes the requirement that the
amount, frequency and duration of the services must
Shall be reasonable.

d. The services must shall be specific and provide
effective treatment for the patient’s condifion in
accordance with accepted standards of medical
practice; this includes the requirement that the
amount, frequency and duration of the services mwust
shall be reasonable,

B. E. Cognitive rehabilitation.

L. Cognitive rehabilitation services are those services
furnished & patient which meet all of the following
conditions:

a. The services mmst shall be directly and
specifically related to an active written treatment
plan designed by the physician after any nesded
consuitation with a gqualified cogpilive rebabilitation
therepist clinical psychologist [ experienced in
working with the neurologically impaired and |
licensed by the Board of Medicine ;

b. The services must shall be of a level of
complexity and sophistication, or the condition of
the patieni must sha// be of a nature, that the
services can only be performed by, of under the
direet supervisien of & qualified cogaitive
rehabilitation therapist & qualified cogaitive
rehobilitotion therapist 8 & Virgipie Boagrd of
Medicine Heensed elinieal psychelegist can only be
rendered after a neuropsychological evaluation

administered by a clinical psychologist or physician
[ experienced in the administration of
neuropsychological assessments and | licensed by
the Board of Medicine and in accordance with a
plan of care based on the findings of the

& D. Speech -Language therapy.

l. [ Speeeh Speech-Language } therapy services are
those services furnished a patient which meet all of
the following conditions:

a. The services must shall be directly and
specifically related to an active written treatment
plan designed by a physician after any needed
consultation with a i therapist
speech-language pathologist licensed by the Board of
[ Medieine Audiology and Speech Pathology 1,

b, The services must shal/l be of a level of
complexity and sophistication, or the condition of
the patient must skal/ be of a nature that the
services can only be performed by a gualified
speeeh therapist speech-language pathologist licensed
by the Board of [ Medicine Audiology and Speech
Pathology |;

c. The services must shall be provided with the
expectation, based on the assessment made by the
physician of the patient's rehabilitation potential,
that the condition of the patient will improve
significantly in a reasonable and generally
predictable period of time, or must shal/l be
necessary to the establishment of a safe and
effective maintenance program required in
connection with a specific diagnosis; and

neuropsychological evaluation ;

¢. Cognitive rehabiitation therapy services may be
provided by occupational therapisis, speechk and
language therapists; speech-language pathologists,
and psychologists { with who kave ] experience in
working with the neurologically impaired when
provided under a plan develeped and supervised

recommended and coordinated by a gqualified
cognitive rehabilitetion therapist physician or clinfcal
Psychologist licensed by the Board of Medicine ;

d. The cognitive rehabilitation services must shall be
an iniegrated part of the total patient care plan and
must shall relate f{o information processing deficits
which are a consequence of and related to a
neurologic event;

e, The services include activities to improve a
variety of cognitive functions such as orientation,
attention/concentration, reasoning, memory,
discrimination and behavior; and

f. The services must skhal/ be provided with the
expectation, based on the assessment made by the
physician of the patient’s rehabilitation poteniial,
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that the condition of the paiient will improve
significantly in a reasonable and generally
predictable period of time, or wmsust shall be
necessary to ihe establishment of a safe and
effective maintenance program required in
connection with a specific dlagnosis,

E: F. Psychology.

1. Psychology services are those services furnished a
patient which meet all of the following conditions:

a. The services must shaf/ be direcily and
specifically related to an active writlten ireatment
plan ordered by a physician;

b. The services must sha// be of a level of
complexity and sophistication, or the condition of
the patient mmust shall be of a nature that the
services can only be performed by a qualified
psychologist as required by state law,

c. The services smust shall be provided with the
expectation, based on the assessment made by the
physician of the patient’s rehabilitation potential,
that the condition of the patient will improve
significantly in a reasonable and generally
predictable period of time, or wmust shall be
necessary to the establishment of a safe and
effective maintenance program required in
connection with a specific diagnosis; and

d. The services saust sha// be specific and provide
effective treatment for the patient’'s condifion in
accordance Wwith accepted standards of medical
practice; this includes the requirement that the
amount, frequency and duration of the services maust
shall be reasonable,

¥ G. Social work.

I, Social work services are those services furnished a

pafient which meet all of the following conditions:

a. The services must shall be directly and
specifically reiated to an active written {reatmeng
plan ordered by a physician;

b. The services must shell be of a level of
complexity and sophisticaiion, or the condition of
the patientf must shal/ be of a nature that the
services can only be performed by a gqualified social
worker as required by state law;

¢. The services must shall be provided with the
expectation, based on the assessment made by the
physician of the patient’s rehabilitation potential,
that the condition of the patient will improve
significantly in a reasonable and generally
predictable period of time, or must shel/ he
necessary to the establishment of a safe and

effective mainienance program required in
connection with a specific diagnosis, and

d. The services must shall be specific and provide
effective ireaiment for the patient's condition in
accordance with accepied standards of practice; this
includes the requirement thai the amount, frequency
and duration of the services must shal/ be
reasonable,

G: H, Recreational therapy.

l. Recreational therapy are those services furnished a
patient which meet all of the following conditions:

a. The services smust shall be directly and
specifically related to an active wrilten treatment
plan ordered by a physician;

b, The services must shall be of a level of
complexity and sophistication, or the condition of
the patient mwust shaff be of a nature that the
services are performed ag an infegrated part of a
comprehensive rehabilitation plan of care by a
recreation therapist certified with the National
Council for Therapeutic Recreation at the
professional level,

¢. The services must shall be provided with the
expectation, based on the assessmeni made by the
physician of the patient’s rehabilitation potential,
that the condition of the patient will improve
significantly in a reasonable and generally
predictable period of time, or must shall be
necessary to the esiablishment of a safe and
effective maintenance program redquired in
connection with a specific diagnosis; and

d. The services must shafl be specific and provide
effective treatment for the patient’s condition in
accordance with accepted standards of practice; this
includes the requirement that the amount, frequency
and duration of the services must shall be
reasonable,

8. I Prosthetic/orthotic services.

1. Prosthetic services furnished to a patient include
prosthetic devices that replace all or part of an
external body member, and services necessary tio
design ihe device, including measuring, {itling, and
instructing the patient in its use;

2. Orthotic device services furnishied to a patient
include orthotic devices that support or align
extremities to prevent or correct deformities, or to
improve functioning, and services necessary to design
the device, including measuring, fitting and insiructing
the patient in its use; and

3. Drestheticforthotie services must be erdered by the
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physician and shell be necessary e carry owt the
rehabilitation plan Maxillofacial prosthetic and related
dental services are those services that are specifrcaily
related fo the improvement of oral junction not to
include routine oral and dental care.

4 The services shall be directly and specifically
related to an active written treatment plan approved
by a physician after consultation with a prosthelist,
orthotist, or a licensed, board eligible prosthodonlist,
certified in Maxillofacial prosthetics.

5. The services shall be provided with the
expectation, based on the assessment made by
physician of the patient’s rehabilitation potential, that
the condition of the patient will improve significantly
in a reasonable and predictable period of time, or
shall be necessary o establish an improved functional
state of maintenance.

6. The services shall be specific and provide effective

‘ treatment for the patient's condition in accordance
with accepted standards of medical and dental

} practice; this Includes the requirement that the

1 armount, frequency, and duration of the services be

reasonable.

E /. Durable medical equipment.

1. Durable medical equipment furnished the patient
receiving approved covered rehabilitation services is
covered when the eguipment is necessary to carry out
an approved plan of rehabilitation. A rehabilitation
hospital or a rehabilitation unit of a hospital enrolled
with Medicaid under a separate provider agreement
for rehabilitative services may supply the durable
medical equipment. The provision of the equipment is
to be billed as an outpatient service, AH durable
medical equipment over §1,000 must shall be
preauthorized by the department; however, all durable
medical equipment is subject to justification of need.
Durable medical equipment normally supplied by the
hospital for inpatient care is not covered by this
provision.
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IHPATIENT REHADILITRKYIOK CERTIPICATION PORM
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{PATIENT]  LAST FIRST I TATE OF RIS T Providey Yend
(2}
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&) OGS [ (37 FOCrial LATTATIonS T
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FR (FFiE (GE 005
. (13) Approved
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Yerding _
! COHENTS
) TERAPANIE VALK 0F BRIBET
(8) EQUIRENT VILL BE MEEDED FOR Fntha
w’ DISCHARCE FLAN (Include patient progmis, discharge date, deetination, and care glver)
T certify that the requested equiprent to medically necessury for the care end treatment of the sbove
patient,
I cextify that the patient 18 cognitively and functionatly able bo ubilized the requested equipmest,
[¢1)]
Koom of Phywicise Signature of Phyalcien bate Reviewmr Signatum Dats
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REQUEST FOR DURABLE MEDICAL EQUIPMENT FORM-DMAS-122R
INSTRUCTIONS FOR COMPLETION

A DMAS 122-R mumt be completed and submitted to the Department Medigal
Assistance Services for reimbursment approval for durable medical equipment.
A separate DMAS 122-R must be completed for each plece of equipment
requested., A gstaff member designated by the physician may complete the form
but the physician must sign and date the form 1in his own handwriting,
Initials and rubber stamps will not be accepted in lieu of the physician's
signature,

NOMBER 1.  REQUIRED- Enter patient's name and date of Birth.

NUMBER 2. EEQUIRED- Enter Medicald number (12 digits), Medicare number and
any other inaurauce.

NUMBER 3. REQUIRED- Enter responsible party name, address and relationship
to patient.

NUMBER &, REQUIRED— List all current diagnoses and date of onset.

NUMBER 5. REQUIRED- Detajled description of current Level of Functional
Status,

NUMBER 6, REQUIRED~ Detsiled description of equipment to include all
adaptations and modifications. Include purchase/rental cost for
each item.

NUMBER 7, REQUIRED~ Describe purpose of and therapeutic value of equipment.
NUMBER 8. REQUIRED- Enter length of time that equipment will be needed,

NUMBER 9. REQUIRED~ Describe discharge plan to include antieipated/actual
ischarge date and destination, If patient 1s not independent,
identify plan Fot asaistive care giver. Tneclude patient
prognosis.

NUMBER 10, REQUIRED- Signature of the physfcian and date sigoed must be in
the physicians handwritinog. ’

NUMBER 11. REQUIRED- Complete provider name, address, phone number and
seven digit rehabilitation provider number assigned by the
Dapartmeat of Medical Assistance Services,

NUMBER 12. REQUIRED- List coatsct person and telephone mnumber for
additional information or clarification.

NUMBER 13, TFOR OFFICE USE ONLY- Will bte completed by the Department of
Medical Assistance Services.

1/7/87-Rehad
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I EEENEERE

Title of Regulations: State Plan for Medical Assistance
Relating to Cost Report Fillrg Requirements.

VR 460-02-4.191. Methods and Standards for Establishing
Payments Rates - In-Patlent Hospital Care.

VR 460-02-4.192. Metheds and Standards for Establishing
Payment Rates - Other Types of Care.

VR 460-03-4.184. Nursing Heme Payment System.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Eifeciive Date: September 1, 1988,

Summary:

These final regulations establish uniform cost report
Jiling reguiremenis acraoss all institutional provider
types. Uniform cost reporting by participating
providers is required by the Health Care Financing
Administration, the federal funding agency for
Medicaid,

VR 460-02-4.191. Metheds and Standards for Establishing
Payment Rates - In-Patlent Hesplial Care.

The state agency will pay the reasonable cost of
inpatient hospital services provided under the Plan. In
reimbursing hospitais for the cost of inpatient hospital
services provided io recipienis of medical assisiance.

I. For each hospital also participating in the Health
Insurance for the Aged Program under Title XVIII of the
Social Security Act, the siate agency will apply the same
standards, cost Treporting period, cost reimbursement
principles, and method of cost apportionment currently
used in computing reimbursement to such a hospital under
Title XVIII of the Act, except that the inpatient routine
services costs for medical assistance recipients will be
determined subsequent to the application of the Title
XVIII method of apportionment, and the calculation will
exclude the applicable Title XVIII inpatient routing service
charges or patient days as well as Title XVIII inpatieat
routine service cost.

II. For each hospital not participating in the Program
under Title XVIII of the Act, the state agency will apply
the siandards and principles described in 42 CFR 447.250
and either (a) one of the avatlable alternative cost
apporiionment methods in 42 CFR 447250, or (b) the
“Gross RCCAC method” of cost apportionment applied as
foliows: For a reporting period, the total allowable hospital
inpatient charges; tlie resulting percentage is applied to the
bill of each inpatient under the Medical Assisiance
Program.

I, For either pariicipating or nonparticipating facilities,
the Medical Assisiance Program will pay no more in the
agpgrepate for inpatient hospital services than the amount it
is estimated would be paid for the services under the
Medicare principles of reimbursement, as set forth in 42

CFR 447.253(b)(2), and/or [ lesser Jesser ] of reasonable
cost or customary charges in 42 CFR 447.250.

IV, The state agency will apply the standards and
principles as described in the state’s reimbursement plan
approved by the [ seerelary Secrefary, HHS ] on a
demonstration or experimenial basis for the payment of
reasonable costs by methods othier than those described in
paragraphs (a) and (b) above.

V. The reimbursement sysiem for hospitais includes the
following coraponents:

(1) Hospitals should be grouped by classes according
fo number of beds and wrban versus rural. (Three
groupings for rural-less than 100 beds, 101 to 170
beds, and over 171 beds;, four groupings for urban-less
than 100, 100 to 400, 401 o 606, and over 60! beds.)
Groupings are similar to those used by the Health
Care Financing Admministration (HCFA) in determining
routine cost limitations.

(2) Prospective reimbursement ceilings on allowable
operating costs should be established as of July 1,
1982, for each grouping. Hospitals with a fiscal year
end after June 30, 1982 shall be subject to the new
reimbursement ceilings.

The calculation of the initial group ceilings as of July
1, 1982, should be based on available, aliowable cost
data for all hospitals in calendar year 198]. Individual
hospital operating costs should be advanced by a
reimbursement escalator from the hospital’'s year end
to July 1, 1982, Afier thiz advancement, i{he operating
costs should be standarized using SMSA wage indices,
and median should be determined for each group.
These medians should be readjusted by the wage
index to set an actual cost ceiling for each SMSA.
Therefore, each hospital grouping should have a series
of ceilings representing one of each SMSA area. The
wage index should be based on those used by HCFA
in computing its Markei Basket Index for routine cost
limitations,

Effective July 1, 1986, providers subject to the
prospective payment systemn of reimbursement will
have their prospective operating cost rate and
prospective operating cost ceiling computed using a
new methodology. This method will use an allowance
for infiation based on the perceni of change in the
quarierly average of the Medical Care Index of the
Chase Economeirics - Standard Forecast determined in
the quarier in which the provider'’s new fiscal year
begins.

The prospective operating cost rate will be based on
the provider's allowable cost from the most recent
fited cost report, plus the inflation percentage add-on.

The prospective operaiing cost ceiling will be
determined by using the base that was in effect for
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the provider’s fiscal year that began between July 1,
1985, and June 1, 1986, The medical care index
percent of change for the quarter in which the
provider's new fiscal year began will be added to this
base to determine the new operating cost ceiling, This
new ceiling is to be effective for all providers on July
1, 1986. For subsequent cost reporting periods
beginning on or after July 1, 1986, the last prospective
operating rate ceiling determined under this new
methodology will become the base for computing the
next prospective year ceiling,

The new method will still require comparison of the
prospective operating cost rate to the prospective
operating ceiling. The provider is allowed the lower of
the two amounts subject to the lower of cost or
charges principles.

(3) Subsequent to June 30, 1982, the group ceilings
should not be recaiculated on allowable costs, but
should be updated by the escalator,

(4) Prospective rates for each hospital should be
based upon the hospital’s allowable costs plus the
escalator, or the appropriate ceilings, or charges;
whichever is lower. Except to eliminate costs that are
found to be unallowable, no reirospective adjustment
should be made to prospective rates.

Depreciation, capital interest, and education costs
approved pursuant to HIM-15 (Sec. 400), should be
considered as pass throughs and not part of the
calculation.,

(5) Hospitals which have a disproportionately higher
level of Medicaid patients and which exceed the
ceiling should be allowed a higher ceiling based on
the individual hospital’'s Medicaid utilization. This
should be measured by the percent of Medicaid
patient days to total hospital patient days. Each
hospital with a Medicaid utilization of over 8.0%
should receive an adjustment to its ceiling. The
adjustment shouid be set at a percent added to the
ceiling for each percent of utilization up to 30%.

(6) There will be special consideration for exception
to the median operating cost limits in those instances
where extensive neonatal care is provided.

(7) An incentive plan should be established whereby a
hospital will be paid on a sliding scale, percentage for
percentage, up to 25% of the difference between
allowable operating costs and the appropriatie per
diem group ceiling when the operating costs are below
the ceilings. The incentive should be calculated based
on the annual cost report,

The table below presents three examples under the
new plan:
Sliding Scale

Hospital's Difference

Group Allowable % of Incentive
Ceiling <Cost Per Day Ceiling % of

$ $ Difference
$230 $230 =0- -0- «0- «0-
$220 207 23.00 10% 2.30 10%
$230 172 57.50 25% 14.38 25%
$230 143 78.00 33% 19.00 25%

V1. In accordence with the requiremenis of seetion
Ho2ard3rA) of the Seelal Seeurity Aet and in

accordance with Title 42 §§ 447250 through 447.272 of
the Code of Federal Regulations which implements §
1902aki3kA) of the Social Security Act, the Department
of Medical Assistance Services (“DMAS”) establishes
pavment rates for services that are reasonable and
adequate to meet the costs that shall be incurred by
efficiently and economically operated facilities to provide
services in conformily with state and federal Ilaws,
regulations, and quality and safety standards. To establish
these rates Virginia uses the Medicare principles of cost
reimbursement in determining the allowable costs for
Virginia’s prospective payment system. Allowable costs
will be determined from the filing of a wuniform cost
report by participating providers. The cost reporis are due
not later than 90 days after the provider’s fiscal vear end,
If a complete cost report is not received within 90 days
after the end of the provider's fiscal year, the Program
shall take action in accordance with its policies [ to
assure 1 that an overpayment is not being made. The cost
report will be judged complete when DMAS has all of the
following:

1. Completed cost reporting jformfs) provided by
DMAS, with signed certification(s);

2. The provider's trial balance showing adjusting
Jjournal entries;

3. The provider's financial statemments including, but
not Imited to, a balance sheet, a statement of income
arid [ expense expenses | , a statement of retained
earnings (or found balance), a statement of changes in
financial position, and footnotes to the financial
statements;

4. Schedules which reconcile financial staternents and
trial balance {o expenses claimed in the cost report;

5. Home office cost report, if applicable; and

6. Such other analyiical information or supporting
documents requested by DMAS when | sending | the
cost reporting forms [ are sent | to the provider.

Although utilizing the cost apportionment and cost
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Jinding methods of the Medicare Program, Virginia does
not adopt lhe prospective payment system of the
Medicare Program enacted October I, 1983.

VII. Revaluation of assets.

A. Effective October 1, 1984, the valuation of an asset of
a hospital or longterm care facility which has undergone
a change of ownership on or after July 18, 1984, shall bhe
the lesser of the allowable acquisition cost to the owner of
record as of July 18, 1984, or the acquisition cost to the
new owner.

B. In the case of an asset not in existence as of July 18,
1984, the valuation of an asset of a hospital or long-term
care facility shall be the lesser of the first owner of
record, or the acquisition cost to the new owner.

C. In establishing an appropriate allowance for
depreciation, interest on capitai Indebtedness, and return
on equity (if applicable prior to July 1, 1986) the base to
be used for such computations shall be limited to A or B
above,

D. Costs (including legal fees, accounting and
adminisirative costs, travel costs, and feasibility siudies}
attributable to the negotiation or setilement of the sale or
purchase of any capital asset (by acquisition or merger)
shall be reimbursable only io the extent that they have
nol been previously reimbursed by Medicaid.

E. The recapture of depreciation up to the full value of
the asset is required.

F. Rental charges in sale and leaseback agreements
shall be resiricted to the depreciation, mortgage interest
and (if applicable prior to July 1, 1986) return on equity
based on cost of ownership as determined in accordance
with A and B above,

VIII. Refund of overpayments-Effective July 1, 1986.

A. Lump sum payment. When the provider files a cost
report indicating that an overpayment has occurred, fuil
refund is to be remitted with the cost report, or, in cases
where DMAS discovers an overpayment during desk
review, field audif, or final settlement, DMAS will
immediately send the first demand letter requesting a
lump sum refund. Recovery will be undertaken even
though the provider disputes in whole or in part DMAS's
determination of the overpayment.

B. Payment schedule. If the provider cannoi refund the
{otal amount of the overpayment within #hirty 30 days
after receiving the letter, the provider should immediately
request an extended repayment schedule. DMAS may
establish a repayment schedule of up to twelve 12 months
to recover all or part of an overpayment.

It must shall offset any money owned to the provider
prior to establishing a repayment plan. When a repayment

schedule is used to recover only part of an overpayment,
the remaining amount should be recovered by the
reduction of interim payments io the provider or by lump
sum payments.

C. Extension request documentation. The provider must
shall document ifs need for extended (beyond #hirty 30
days) repayment and submit a written proposal scheduling
the dates and amounts of repayments. The Program will
send the provider written notification of the approved
repaymernt schedule, which will be in effect from the date
the provider submits the proposal. If an audit later
unceovers an additional overpayment, the provider must
shall submit further documentation if it wishes to request
an extended repayment schedule for the additional
amount,

D. Inferest charge on extended repayment. Interest will
be charged to the provider at the rate specified in §
32.1-313 of the Code of Virginia €950) as amended , on
the unpaid balance of the approved repayment schedule,
Inferest wil! accrue from the date the overpayment is
determined. Interest will not be charged or accrued during
the period of the Program’s administrative review. Interest
will be charged on any unpaid balance from the date of
the director’s final administrative determination.

In any case in which any initial determination of
overpayment has been reversed in a subsequent judicial
proceeding, the provider shall be reimbursed that portion
of the payment to which he is entitled, plus any applicable
interest paid.

IX. Effective October 1, 1985, hospitals that have
obtained Medicare certification as inpatient rehabilitation
hospitals or rehabilitation units in acute care hospitals,
which are exempted from the Medicare Prospective
Payment System (DRG), shall be reimbursed in
accordance with the current Medicaid Prospective
Payment System as described in the preceding sections I,
I, 1Im, 1Iv, Vv, VI, VI, VIII and excluding V(6).
Additionally, rehabilitation hospitals and rehabilitation units
of acute care hospitals which are exempt from the
Medicare Prospective Payment System will be required to
maintain separaie cost accounting records, and to file
separate cost reports annually utilizing the applicable
Medicare cost reporting forms (HCFA 2552 series) and the
Medicaid forms (MAP-783 series).

A new facility shall have an interim rate determined
using a pro forma cost report or detailed budget prepared
by the provider and accepted by the DMAS, which
represents its anticipated allowable cost for the first cost
reporiing period of participation. For the first cost
reporting period, the provider will be held to the lesser of
its actual operating cost or iis peer group ceiling.
Subsequent rates will be determined in accordance with
the current Medicaid Prospective Payment System as
noted in the preceding paragraph of IX.

X, Ttern 398 D of the 1987 Appropriations Act (as
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amended), effective April 8, 1987,
reimbursement of return on equity capital to proprietary
providers,

VR 460-02-4,192, Methods and Standards for Establishing
Payment Rates - Other Types of Care.

The policy and the method to be used in establishing
payment rates for each fype of care or service (other
than inpatient hospitalization, skilled nursing and
intermediate care facilities) listed in § 1905(a) of the
Social Security Act and included in this State Plan for
Medical Assistance are described in the following
paragraphs:

a. Reimbursement and payment criteria will be
established which are designed to enlist participation of a
sufficient number of providers of services in the program
so that eligible persons can receive the medical care and
services included in the Plan at least to the extent these
are available to the general population.

b. Participation in the program will be limited to
providers of services who accept, as payment in fuli, the
sfate’s payment plus any copayment required under the
State Plan,

c. Payment for care or service will not exceed the
amounts indicated to be reimbursed in accord with the
policy and methods described in this Plan and payments
will not be made in excess of the upper limits described
in 42 CFR 447.304(a). The state agency has continuing
access to data identifying the maximum charges allowed:
such data will be made available to the Secretary, HHS,
upon request.

d. Payments for services listed below shall be on the
basis of reasonable cost following the standards and
principles applicable to the Title XVIII Program. The
upper limit for reimbursement shall be no higher than
payments for Medicare patients on a facility by facility
basis in accordance with 42 CFR 447.321 and 42 CFR
447.325. In no instance, however, shall charges for
beneficiaries of the program be in excess of charges for
private patients receiving services from the provider. The
professional component for emergency room physicians
shall continue to be uncovered as a component of the
payment to the facility.

Reasonable costs will be determined from the filing of a
uniform cost report by participating providers. The cost
reports are due not later than 90 days after the provider's
Jfiscal vear end. If a complete cost report is not received
within 90 days after the end of the provider’s fiscal year,
the Program shall take action in accordance with iis
policies | fo assure | that an overpayment Is not being
made. The cost report will be judged complete when
DMAS has all of the following:

1. Completed cost reporting formfs) provided by
DMAS, with signed certification(s);

eliminated .

2. The provider's lrial balance showing adjusting
Journal entries;

3. The provider's financial statements including, but
not limited to, a balance sheet, a statement of income
and [ expense expenses | , a statement of retained
earnings (or fund balance), | and )| a statement of
changes in financial position [ ; ard footrotes to the
Finanetal statements |,

4. Schedules which reconcile financial statements and
trial balance fo expenses claimed in the cost report;

5. Depreciation schedule or summary;
6. Home office cost report, if applicable; and
7. Such other analytical information or supporting
documents requested by DMAS when [ sending | the
cost reporting forms | are sent ] fo the provider.
Item 398 D of the 1987 Appropriation Act (as amended),
effective April 8, 1987, eliminated reimbursement of return
on equity capital to proprietary providers.

The services that are cost reimbursed are:

(1) Inpatient hospital services to persons over 65 years
of age in tuberculosis and mental disease hospitals

(2) Home health care services
(3) Outpatient hospital services excluding laboratory
(4) Rural health clinic services
(5) Rehabilitation agencies
(6) Comprehensive outpatient rehabilitation facilities
(7) Rehabilitation hospital outpatient services.
e. Payment for the following services shall be the
lowest of: State agency fee schedule, actual charge, or
Medicare (Title XVIII) allowances:
(15 Physicians’ services
(2) Dentists' services
(3) Mental health services including:

Community mental health services

Services of a licensed clinical psychologist

Mental health services provided by a physician
(4) Podiatry

(5) Nurse-midwife services
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(6) Durable medical equipment
(7} Local health services
(8) Laboratory services (Other than inpatient hospital}

(8) Payments to physicians Who handle laboratory
gpecimens, but do not perform Iaboratory analysis
(limited to payment for handling)

(10) X-Ray services
(11) Optometry services
(12) Medical supplies and equipment.
f. Payment for pharmacy services shall be the lowest of:

{1) Whichever is applicable below ({except that (a)
and (b) are not applied for prescriptions certified as
brand necessary by the prescribing physician, if the
brand cost is higher than the FMAC or VMAC cost):

(a) The Federal Maximum Allowable Cost (FMAC),
determined by the Pharmaceutical Reimbursement
Board, Health Care Financing Adminisiration, pius
the dispensing fee established by the siate agency,
or

(b) For other specific muliiple source legend drugs
listed in the Virginia Voluntary Formulary, a
Virginia Maximum Allowable Cost (VMAC) shall be
established, plus a dispensing fee, or

(¢) For other legend drug, with the exception of
oral coniraceptives, the estimated acquisition cost
determined by the siate agency plus the dispensing
fee established by the state agency, or

(d} For covered nonlegend drugs and oral
contraceptives, a markup allowance determined by
the state agency, or

(2) The provider's usual and cusiomary charges io the
public, as identified by the claim charge.

Payment for pharmacy services to patients of skilied or
iniermediate care facilities will be as described ahove;
however, paymenis for legend drugs will include the
allowed cost of the drugs plus only one dispensing fee per
month for each specific drug.

The Program recognizes the unit dose delivery system of
dispensing drugs only for patients residing in skilled or
intermediate care facilities. Reimbursements are based on
the allowed payments described above plus the unit dose
add on fee and an ailowance for the cost of unit dose
packaging established by the state agency. The allowed
drug cost for VMAC drugs will not exceed the 60th
percentile cost level identified by the state apgency. All
other drugs including FMAC drugs will be reimbursed at

drug costs not to exceed the estimated acquisition cost
determined by the state agency.

g. All reasonable measures will be taken to ascertain the
legal liability of third parties to pay for authorized care
and services provided to eligible recipients including those
measures specified under 42 USC 1396(a)(25).

k. The single state agency will take whatever measures
are necessary to assure appropriate audit of records
whenever reimbursement is based on costs of providing
care and services, or on a fee-for-service plus cost of
materials.

i. Payment for transportation services shall be according
to the following table:

TYPE OF SERVICE PAYMENT METHODOLOGY

Taxl services Rate set by the single
state agency

Wheelchair van Rate set by the single
state agency

Nonemergency
ambulance Rate set by the single
state agency
Emergency
ambulance Rate set by the single

state agency

Volunteer drivers Rate set by the single

state agency

Air ambulance Rate set by the single

state agency

Mass transit Rate charged to the public

Transportation
agreements Rate set by the single

state agency

Special Emergency
transportation Rate set by the single

state agency

j. .Payments for Medicare coinsurance and deductibles
for noninstitutional services shall not exceed the aliowed
charges determined by Medicare in accordance with 42
CFR 447.304(b) less the portion paid by Medicare, other
third party payors, and recipient copayment requirements
of this Plan.

k. Payment for eyeglasses shall be the actual cost of the
frames and lenses not to exceed limits set by the single
state agency, plus a dispensing fee not to exceed limits set
by the single state agency.

VR 460-03-4.194. Nursing Home Payment System.

Article 5.
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Cost Repert Bue Date Reporis .
§ 2.20. Cost report submission.

A. Cost reports are due not later than ety 90 days
after the provider’s fiscal year end. If a complete cost
report is not received within {89y 90 days after the end of
the provider’s fiscal year, DMAS shall take action fto
i agsure that [ an ] overpayment is not being made,

The cost report will be judged complete whenn DMAS
has all of the following:

1. Completed cost reporting formys) provided by
DMAS, with signed cerfificationfs);

2. The provider’s trial balance showing adjusting
journal entries;

3. The provider’s financial statements inciuding, but
not limited to, a balance sheel, a statement of income
and | ecepernse expenses | , a siatement of retained
earnings (or fund balance) | and 1 a statement of
changes in financial position [ ; end footrotes o the

h

4. Schedules which reconcile financial statements and
trial balance fto expenses claimed [n the cost report;

5. Depreciation schedule or summary;
6. Home office cost report, if applicable; and

| 7. Such other analylical information or supporting
‘ documents requested by DMAS when | sendirng | the
cost reporiing forms [ are sent ]| fo the provider.

B. Accordingly When cost reports are delinquent, the
provider’s interim rate shall be reduced by a minimum of
20% the first month and an additional 20% for each
month the report has not been submitted. DMAS shall
notify the provider of the schedule of reductions which
shall start on the first of the following month. Thus, for a
September 30 fiscal year end, notification would be mailed
in early January that payments would be reduced starting
with the first payment in February. If the provider fails to
submit a complete cost report within ene hundred eighiy
€80 150 days after the fiscal year end, a penalty in the
amount of 10% of the balance withheld shail be forfeited
to DMAS.

After the overdue cost report is received, desk reviewed,
and a new prospective rate established, the amounis
withheld shall be computed and paid.
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Title of Regulations: State Plan for Medical Assistance
Relating to Audit Requirements,

VR 460-02-4.194. Methods and Standards for Establishing
Payments Rates - Other Types of Long-ferm Care,

VR 460-03-4.194. Nursing Home Payment System.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date; September 1, 1988

Summary:

These final regulations modify the frequency of
periodic field audits of financial and statistical records
for participating nursing home providers.

VR 460-02-4.194. Methods and Standards for Establishing
Payment Rates - Long-term Care.

The policy and the method to be used in establishing
payment rates for skilled and intermediate care nursing
homes listed in § 1905(a) of the Social Security Act and
included in this State Plan for Medical Assistance are
described in the following paragraphs.

a, Reimbursement and payment criteria will be
established which are designed to enlist participation
of a sufficient number of providers of services in the
Program so that eligible persons can receive the
medical care and services included in the Plan to the
extent these are available to the general population.

b. Participation in the Program will be limited to
providers of services who accept, as payment in full,
the amounts so paid.

c¢. Payment for care of service will not exceed the
amounts indicated to be reimbursed in accord with
the policy and the methods described in the Plan and
payments will not be made in excess of the upper
limits described in 42 CFR 447.253(b)(2), The state
agency has continuing access to data identifying the
maximum charges allowed. Such data will be made
available to the Secretary, HHS, upon request.

d. Payments for services to skilled and intermediate
nursing homes shall be on the basis of reasonable cost
in accordance with the standards and principles set
forth in 42 CFR 447.252 as follows:

(1) A uniform annual cost report which itemizes
allowable cost will be required f{o be filed within 90
days of each provider’'s fiscal year end. The effective
date of this requirement was July 1, 19872, for
intermediate care facilities,

(2) The determination of allowable costs will be in
accordance with Medicare principles as established in
the Provider Reimbursement Manual (HIM-15) except

where otherwise noted in this Plan. For hospital
based, skiiled, and combined skilled and intermediate
care facilities, the cost finding method will be in
accordance with Medicare principles. For freestanding
intermediate care facilities, a simplified method not
requiring a step-down of indirect costs will be
substituted by the Program.

(3) Field audits will be conducted on the cost data
Submitted by the provider to verify the accuracy and
reasonableness of such data. Audits will be conducted
for each facility ne less than onece every three years
on @ periodic basis as determined from internal desk
audits and more often as required. Audit procedures
are in conformance with SSA standards set forth in
HIM-13-2. Internal desk reviews awudits are conducted
annually within six monihs of receipt of a completed
cost report from the provider.

(4) Reports of [ essite fie/ld ] audits are retained by
the state agency for at least three years following
submission of the report.

{(6) Overpayments are accounted for in accordance
with 42 CFR 447-625 (no later than the second quarter
foliowing the quarter in which they were recovered by
the state agency), '

(6) Facilities are paid on a costrelated basis in
accordance with the methodology described in the
Plan.

(7) Modifications to the Plan for reimbursement will
be submitted as Plan amendments.

(8) Covered cost will include such items as:
(a) Cost of meeting certification standards.

" {(b) Routine services which include items expense
providers normally incur in the provision of
services,

(¢) The cost of such services provided by related
organizations except as modified in the payment
system supplement 4.19-D.

(9) Bad debts, charity and courtesy allowances shall
be excluded from allowabie cost.

(10) Effective for facility cost reporting periods
beginning on or after October 1, 1978, the
reimbursable amount will be determined prospectively
on a facility by facility basis, except that mental
institutions and mental retardation facilities shall
continue to be reimbursed retrospectively. The
prospective rate will be based on the prior period's
actual cost (as determined by an annual cost report
and verified by audit as set forth in section d(3)
above) plus an inflation factor. Payments will be
made to facilities no less than monthly.
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(11) The payment level calculated by the prospective
rate will be adequate to reimburse in full such actual
allowabie costs that an economically and efficiently
operated facility might incur, In addition, an incentive
plan will be established as described in the payment
system supplement 4.19-D.

(12) Upper limits for payment within the prospective
payment system shall be as follows:

(a) Allowable cost shall be determined in
accordance with Medicare principles as defined in
HIM-15, except as may be meodified in this Plan.

(b) Reimbursemeni for operating costs will be
limited to regional ceilings calculated for all nursing
homes in the Northern Virginia area and a ceiling
calculated for the rest of the Stete Commonwealth
plus annual escalators.

{c) Reimbursement, in no instance, will exceed the
charges for private patients receiving the same
services.

(13) In accordance with 42 CFR 447205, an
opportunity for public comment was permitted before
final implementation of rate setting processes.

(14) A detailed description
reimbursement formula
detail.

of the prospective
is attached for supporting

(15) Iiem 398D of the 1987 Appropriation Act (as
amended), effective April 8, 1987, eliminated
reimbursement of return on equity capital to
proprietary providers.

VR 460-03-4.194. Nursing Home Payment System.

§ 2.33. Audit requirements.

A. Field audits shall be required as follows:

1. For the first cost report on all new facilities;

2. For the first cost report in which a significant
number of additional beds are reflected;

3. Immediately following the sale or lease of a
facility; [ and ]

4, At Jeast every three years en el providers; and |
As may be determined from the desk audit review On
a periodic basis as determined from internal desk
audits 1.

8- A5 may be indicaied from the desk aundit review

DEPARTMENT FOR RIGHTS OF THE DISABLED
(BOARD FOR)

Title of Regulation: VR
Guidelines.

602-81-1. Public Participation

Statutory Authority: § 8-6.14:7.1 of the Code of Virginia.

Effective Date: September 14, 1988.

Summary;

The Virginia Board for Rights of the Disabled will use
Public Participation Guidelines to solicit and promole
the participation of all interested and affected parties
in the development, formulation, and adoption of such
regulationys) as the board may promulgate under the
authority established by the Ilaw of the
Commonweaith of Virginia.

VR 602-01-1, Public Participation Guidelines,
§ 1 Generally.

In developing any regulationys) which they propose, the
Board for Rights of the Disabled is committed to soliciting
input and comments from interested citizens and private
and public associations. The board shall aclively solicit
such input and participation.

Any person wWho s interested in participaling in the
regulationfs) development process should notify the board
in writing. Such notification should be sent lo Systems
Advocacy Aftorney, Department for Rights of the
Disabled, James Monroe Building, 101 Neorth 14ith Sireet,
I7th Floor, Richmond, Virginia 23219,

§ 2. Nolice.
A. Notice required.

The board shall prepare a Notice of Intended
Regulatory Action prior to the development of any
regufation(s). The notice shall identify the subject matter
and purpose for the development of the new regulations)
and shall specify deadlines for receipt of responses from
interested persons. The notice shall provide for a comment
period of at least 30 days.

B. Dissernination.

1. The methods for disseminating notice to the public
shall Include publishing notice in The Virginia
Register of Regulations; and

2. The board shall publish the notice in at least four
regional newspapers throughout the Commonwealth.

3. The board shall also mail individual notices fo alf
persons Identified as parties Interested in the
development and promulgation of regulation(s) by the
board. For purposes of the preceding sentence,
“person” includes public or private agencies which
have exhibited an interest in the righis of persons

Virginia Register of Regulations
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with disabilities. The board shall develop the list of
interested persons by:

a. Utilizing depariment subject matter files to
identify parties who have previously expressed an
interest in the subject matter under consideration;

b, Utilizing a standing list, compiled by the
depariment, of persons who haqve previously
participated in public proceedings of similar subject
matter; and

¢, Other appropriate methods.
§ 3. Public participation.
A. Regulation development.

1. Initial comment. After interested parties have
responded to the notice, the board will analyze the
level of interest. If sufficient interest exists, the board
may schedule informal meelings prior fo the
development of any regulationfs) to determine lhe
specific areas of interest and concern and to get

actual information relative to the subject malter of
the regulation(s). Allernatively, the board may elect to
request that persons who have responded to the
notice make written submittals of comments, concerns
and suggestions relative to the proposed regulation(s).

2 Prgparation of working draft. Subsequent to initial
public input in the development of any regulation(s)
the board shall develop a working draft of the
proposed regulationys). A copy of this draft will be
furnished to all persons who responded to the notice
indicating an interest in the proposed regulations)
and to those persons participating in the initial
cornment stage of the development phase, Audio tapes
may be sent lo persons with visual disabilities upon
request. The board will invite such persons to submit
written or taped comments on the draft.

C. Submission of proposed regulationfs) under the
Administrative Process Acl.

Upon conclusion of the development process, the board
shall prepare the proposed regulation(s) for submission to
the Registrar of Regulations under the provisions of the
Administrative Process Act, The board shall furnish to all
persons Idenlified as having a potential interest in the
subject matter, a copy of the proposed regulationfs) as
submitted to the Regisirar of Regulations togelher with a
copy of the general public nolice of opportunity for oral
or written submittals as fo that proposed regulation(s) A
cover letter accompanying those documents shall explain
the deadiines for submitting formal public comments
under the Administrative Process Act. In some cases, the
public opporiunity fo comment may be limited lo writlen
submitials. This election shall be clearly set forth in the
notice. The public notice shall clearly specify the date and
place to which submittals shall be made. Where a public

hearing is to be held, the public notice shall clearly
specify the time, date, and place. Additionally, the public
notice shail designate the date by Which persons intending
to participate in a public hearing should notify the board
of their interest. Persons who will participate will be
encouraged to submit written or taped copies of their
comments in advance or af the public hearing in order to
ensure that all comments are accurately reflected in the
formal transcript of the hearing.

D. Review process.

After the end of the comment period, the board shall
carefully review all comments submitted and where
appropriate shall incorporate the comments in the final
draft.

E. Adoption period.

Upon issuing an order adopling the proposed
regulationfs) the board at its discretion, may send the
participants a copy of the proposed regulalionss) as
adopted, together With s response lo comments made
during the public hearing or in a written submittal.

F. Publication of final regulation.

When any regulation is published, the board shall print
and distribute such regulation(s).
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EMERGENCY REGULATIONS

DEPARTMENT OF COMMERCE

Title of Regulationr VR 188-05-1. Asbestos

Regulations.

Licensing

Statutorvy Authority: § 54-145.5 of the Code of Virginia.

Effective Dates: July 13, 1988 through July 12, 1989.

FPreamble:

The Department of Cominerce is requesting authorily
to issue emergency regulations (as detailed in §
§9-6.14:3, Code of Virginia) governing the isstuance of
licenses for asbestos inspectors, management planners,
and project designers as required by legislative action
(HB 400, 1988).

The nature of the emergency is that without such
effective regulations the Department of Commerce will
not be in compliance with the law and will not be in
compliance with federal regulations governing the
removal or encapsulation of asbestos containing
materials. Since the bill required action by July I,
1988, there was not adequate fime to comply with the
normal APA process. The Agency will proceed
immediately fo promulgate permanent regulations, and
will receive, consider and respond to petitions by any
interested party with respect to reconsideration or
review,

The regulations for which the emergency authority is
sought will be in effect for one year, and will become
the Iimmediate subject of the normal regulafory
process, including full public participation and
comiment.

/s/ David R, Hathcock, Director
Department of Commerce
Date: June 29, 1988

/s/ Richard M. Bagley
Secretary of Economic Development
Date: June 29, 1988

/s/ Gerald L. Baliles, Governor
Date: June 30, 1988

/s/ Ann M. Brown

Deputy Regisirar of Regulations
Date: July 13, 1988 - 11:33 a.m.

* & *
VR 180-05-1. Asbestos Licensing Regulations.

PART 1L
DEFINITIONS.

§ 1.1. Definitions.

The following words and terms, when used in these
guidelines, shall have the following meaning, unless the
context clearly indicates otherwise:

“ACM” means asbestos containing material.

“Asbestos” means any material containing more than
1.09%, asbesios by weight, which is friable or which has a
reasonable probability of becoming friable in the course of
ordinary or anticipated building use.

“Asbestos abatement” means any activity involving job
set-up, removal, encapsulation, enclosure, renovation,
repair, demolition, consiruction, alteration, or maintenance
of asbestos-containing material.

“Ashestos coniractor's license” means ah authorization
issued by the Department of Commerce permiiting a
person to enter into contracts for a project to remove or
encapsulate ashestos.

“Asbestos containing maierial (ACM)” means any
material or preduct which contains more than 1.0%
asbestos,

"“Asbestos inspector” means any person performing

on-site investigations to identify, classify, record, sample,
test and priorifize by exposure poteniial, all friable and
nonfriable asbestos containing materials located within a
structure,

“Asbesios management planner’s license” means an
authorization issued by the depariment permitling a person
to develop and implement an asbestos management plan.

“Ashestos project” means an activity involving the
inspection for removal or encapsulation of asbestos.

“Asbestos project designer’s license” means an
authorizalion isstted by the department permitfting a person
to design an asbestos abatement project.

“Asbestos worker” means any person who engages in an
asbestos abatement activity.

“Asbestos worker’s license” means an authorization
jssued by the Depariment of Commerce permitting an
individual io work on an asbestes project.

“Department” means the Department of Commerce.

“Director” means the Director of the Department of
Commerce.

‘‘Encapsulation” means the treatment of ACM with a
material that surrounds or embeds asbestos fibers in an
adhesive mairix to prevent the release of fibers, as the
encapsulant creates a membrane over the surface
(bridging encapsulant) or penetrates the material and
binds its componenis together (penetrating encapsulant).
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“Enclosure” means the construction or installation over
or around the ACM of any solid or flexible coverings,
which will not deteriorate or decompose for an extended
period of time, so as to conceal the ACM, contain ACM
fibers, and render the ACM inaccessible.

“EPA" means Environmental Protection Agency.
of Labor

“OSHA" means the U.S, Department
Occupational Safety and Health Administration.

“Removal” means the physical removal of ACM from a
building and disposal thereof in accordance with all
applicable regulations,

‘“Renovation” means altering in any way, one or more
facility components,

“Repair” means returning damaged ACM to an
undamaged condition or to an intact state so as to contain
fiber release.

“Supervisor” means any asbestos abatement worker who
has been licensed by the Department of Commerce under
these regulations as a supervisor. A licensed supervisor
must be present at each jobsite.

PART II.
ASBESTOS WORKERS LICENSING REQUIREMENTS.

~ § 2.1. License application,

A, Each applicant is responsible for obtaining a current
application. All requests for applications should be directed
to:

Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Applicants will be required to provide proof of
successful completion of an asbestos workers training
course approved by the Department of Commerce.

C. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior to the application date his
license or other authorization to perform asbestos
abatement work has not been suspended or revoked by
any jurisdiction, and that no enforcement actions by any
jurisdiction is pending against the applicant.

D. In the event enforcement actions have been taken
against the applicant the following information shall be
required as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the abatement work might not be performed

in a manner that would protect the public health, safety
and welfare,

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any state or federal court,

2, A description of any asbestos abatement activities
conducted by the applicant that were terminated prior
to completion including the circumstances of
termination.

3. A copy of any reporis compiled by an enforcement
agency.

E. All applications should be completed according to the
instructions provided with the application. Incomplete
applications will be returned to the applicant; however,
fees received will not be refunded.

F. Upon approval of an application for licensure a
license will be mailed to the address indicated on the
application,

§ 2.2, Qualifications for licensure.

Each individual applying to the Depariment of
Commerce for licensing as an asbestos worker shatl have
the following qualifications:

1. Applicants shall be at least 18 years of age.

2. Applicants shall provide evidence of having met the
educational requirements as set forth in these
regulations within 12 months preceding the date of the
receipt of the application by the Department of
Commerce.

§ 2.3. Fees.

A. A completed application (as defined in Part II, § 2.1
of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
made payable to the Treasurer of Virginia. No application
will be processed if it is not accompanied by the
appropriate fee,

B. The fee for an ashestos workers license will be
established by the director pursuant to § 54-1.28:1 of the
Code of Virginia. Fee amgunts are based on administrative
costs of the asbestos licensing program.

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure.

§ 2,4, Expiration.

Asbestos workers licenses issued under these regulations
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shall expire one year from the last day of the month in
which they were issued as indicated on the license.

§ 2.5. Renewal application.

The Department of Commerce Wwill mail a renewal
notice to the licensee at the last known address. The
notice shall outline the procedures for renewal and the
renewal fee amount. Failure to receive the notice shall not
relieve the licensee of the obligation to renew.

A. Prior to the expiration date shown on the license,
each licensee desiring to renew his license shall return to
the Depariment of Commerce the renewal notice and
appropriate fee. Should the licensee fail to receive the
renewal notice, a copy of the license may be subrniited
with the reguired fee.

B. Applicant shall forward proof that the annual
refraining requirement of eight hours has been successfully
completed. A copy of a certificate indicating the date and
the location of training shall accompany renewal notice.

C. If the renewal fee is not received by the Department
of Commerce within 30 days after the expiration date
noted on the license, a late renewal fee equal to the
regular renewal fee, shall be required in addition to the
regular renewal fee.

D. Licensees failing to renew their licenses within six
months of the expiration date noted on the license shall
not be permitted o renew their licenses and shall apply
as new applicants meeting all current educational and
examination requirements as specified in Part II, § 2.1 of
this regulation.

§ 2.6. Change of address.

The Department of Commerce shall be notified
immediately of any change in address by the licensee.

§ 2.7. Interim licensure.

Individuals who bhave successfully completed an EPA
approved three-day (24 hours) asbestos worker’s training
course and have passed an EPA approved asbestos
worker's examination since January 1, 1985, may apply for
an interim license for a period of 12 months. During the
12 month interim license period, a Virginia approved
asbestos worker’s refresher {raining course must be
successfully completed and the individual must apply for a
Virginia asbestos worker's license as required in these
regulations,

“NO INTERIM LICENSES WILL BE GRANTED AFTER
JULY 1, 1989." After July 1, 1989, all applicants for an
asbestos worker’s license must have successfully completed
a Virginia approved asbestos worker’s training course,

A, All requests for interim license applicaiions should be
directed to:

Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Each application shall be signed by the applicant and
shall include a certification by the applican{ thai within
the past three years prior to the application date, his
license or other authorization to perform asbestos
abatement work has not been suspended or revoked by
any jurisdiction, and that no enforcement action by any
jurisdiction is pending against the applicant.

C. In the event enforcement actions have been taken
against the applicani, the following information shall be
required as the director may deny an applicant's request
for a license based on prior enforcement actions which
indicate that the abaternent work might not be performed
in a manner that would protect the public health, safety
and welfare.

1. A complete list of all prior enforcement actions,
including any sanciions imposed on the applicant by
any jurisdiction or any state or federal court.

2. A description of any asbestos abaiement activities
conducted by the applicant that were terminated prior
to completion including the circumstiances of
termination.

3. A copy of any reports compiled by an enforcement
agency.

D. All applications should be completed according to the
instructions provided with the application. Incomplete
applications wilt be returned io the applicant; however,
fees received willi not be refunded.

E. Upon approval of an application for interim asbestos
worker’s license, an inierim license will be mailed to the
address indicated on the application.

F. Fees.

1. A completed application (as required in Part II, §
2.7 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
made payvable io the Treasurer of Virginia, No
application will be processed if it is not accompanied
by the appropriate fee.

2. The fee for an asbesios worker's interim license
will be established by the director pursuant to §
54-1,28:1 of the Code of Virginia. Fee amounts are
based on adminisirative costs of the ashestos licensing
prograrm.

3. All fees will be nonrefundabie,
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4. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for

licensure.
PART ML
ASBESTOS CONTRACTORS AND SUPERVISORS
LICENSING.

§ 3.1. License application.

A. Each applicant is responsible for obtaining a current
application. All requests for applicatiens should be directed
to:

Asgistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Applicants will be required to provide proof of
successful completion of an asbestos contractor/supervisor
training course approved by the Department of Commerce.

C. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior to the application date, his
license or other authorization to perform asbestos
abatement work has not been suspended or revoked by
any jurisdiction, and that no enforcement action by any
jurisdiction is pending against the applicant.

D. In the event enforcement action has been taken
against the applicant, the following information will be
required as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the abatement work might not be performed
in a manner that would protect the public health, safety
and welfare,

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant, by
any jurisdiction or any state or federal court.

2. A description of any asbestos abatement activities
conducted by the applicant that were terminated prior
to completion including the circumstances of
termination,

3. A copy of any reports compiled by an enforcement
agency.

E. All applications should be completed according to the
instructions provided with the application. Incomplete
applications will be returned to the applicani; however,
fees received will not be refunded.

F. Upon approval of an application for licensure, a
license will be mailed to the address indicated on the

application.
§ 3.2. Qualifications for licensure.

Each individual or business applying to the Department

of Commerce for licensing as an asbestos
contractor/superviser shall have the following
qualifications:

1. Applicanis shall be al least 18 years of age.

2. Applicants shall have all licenses necessary and
required by state statute or local ordinance to transact
the business of an asbestos contractor/supervisor in
addition to those requirements as set forth in these
regulations.

3. Applicant shall provide evidence of having met the
educational requirements as set forth in these
regulations within 12 months preceding the date of the
receipt of the application by the Department of
Commerce.

& 3.3. Fees.

A. A completed application (as required in Part III, §
3.1 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
pavable to the Treagurer of Virginia. No application will
be processed if it is not accompanied by the appropriate
fee,

B. The fee for an asbestos contractor/supervisor license
will be established by the director pursuant to § 54-1,28:1
of the Code of Virginia., Fee amounts are based on
administrative costs of the asbestos licensing program.

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submiited with
applications do not in any way indicate approval for
licensure,

§ 3.4. Expiration.

Asbestos contractors/supervisors licenses issued under
these regulations shall expire one year from the last day
of the month in which they were issued as indicaied on
the license.

§ 3.5, Renewal application.

The Department of Commerce will mail a renewal
notice to the licensee at the last known address. The
notice shall oufline the procedures for renewal and
renewal fee amount, Failure to receive the netice shall not
relieve the licensee of the obligation to renew.

A, Prior to the expiration date shown on the license,
each licensee desiring to renew his license shall return to
the Department of Commerce the renewal notice and

Vol. 4, Issue 22

Monday, August 1, 1988

2381



Emergency Regulations

appropriate fee. Should the licensee fail to receive a
renewal notice, a copy of the license may be submitted
with the required fee,

B. Applicant shkall forward proof that the annual
retraining requiremen{ of eight hours has been successfully
completed, A copy of a certificate indicaiing the date and
ithe location of training shall accompany renewal notice.

C. If ihe renewal fee is not received by the Department
of Commerce within 30 days after the expiration date
noted on the license, a late renewal fee egual to the
regular renewal fee, shall be reguired in addition (o the
renewal fee.

D. Licensees failing toe renew their licenses within six
months of the expiraiion daie noted om the license shall
not be permitied to renew their Hcenses and shall apply
as new applicanis meeting all curreat education and
examination requirements as specified in Part III, § 3.1 of
these regulations.

§ 3.6. License certificate.

A copy of a current asbestos contraciors and supervisors
license certificaie shall be available at all times for
review by the Deparimeni of Labor and Indusiry, and the
Department of Comimerce, at each asbestos jobsite.

§ 3.7. Maintenance of licensing records at aspestos jobsite.

It shall be the responsibility of the coniractor/supervisor
to maintain at each jobsite, a list of the licensed asbestos
workers, the curreni license number, and the license
expiration date of those workers. Records maintained at
the jobsite shall be available for review by the
Department of Labor and Industry, and the Depariment of
Commerce, and all other agencies having jurisdiction to
inspect an ashesios jobsite.

§ 3.8. Change of address.

The Depariment of Commerce shall be notified
iminediately of any change in address by the licensee,

§ 3.9. Interim licensure.

Individuals who have successfully compleied an EPA
approved asbesios contracior/supervisor training course
and have passed an EPA approved asbhestos
coniracior/supervisor examination since January I, 1885,
may apply for an interim lcense for a period of 12
months. During the 12 monih interim license period, a
Virginia approved asbestos contractor/supervisor refresher
training course must be Successfully completed and the
individual must appiy for renewal of his Virginia asbestos
contractor/supervisor license as required in these
regulations.

“NO INTERIM LICENSES WILL BE GRANTED AFTER
JULY 1, 1988.” Afier July 1, 1989, all applicanis for an

ashestos contractor/supervisor license must have
successfully completed a Virginia approved asbestos
confractor/supervisor training course.

A, All requests for interim license applications should be
directed to:

Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Sireet

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior to the application date, his
license or other authorization to perform asbestos
abatement work has noit been suspended or revoked hy
any jurisdiction, and that no enforcemeni actions by any
jurisdiction is pending against the applicant.

C. In the event enforcement actions have been taken
against the applicant, the following information will be
required as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the abaiement work might not be performed
in a manner that would protect the public health, safely
and welfare,

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
jurisdiction or any state or federal court.

2. A description of any asbesios abatement activities
conducted by the applicant that were terminated prior
to completion, including the circumstances of
termination.

3. A copy of any reporis compiled by an enforcement
agency.

D. All applications should be completed according to the
instructions provided with the application. Incomplete
applications will be returned to the applicant; however,
fees .received will not be refunded.

E. Upon approval of an application for interim asbestos
contractor/supervisor licensure, an interim license will be
mailed to the address indicated on the application.

§ 3.10. Fees.

A. A completed application (as required in Part HI, §
3.9 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
made payable to the Treasurer of Virginia. No application
will be processed if if is not accompanied by the
appropriate fee.
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B. The fee for an asbestos contractor/supervisor's
interim license will be established by the director pursuant
to § 54-1.28:1 of the Code of Virginia, Fee amounts are
based on administrative costs of the asbestos licensing
program,

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure.

PART 1V,
ASBESTOS INSPECTOR LICENSING REQUIREMENTS.

§ 4.1. License application,

A, Each applicant is responsible for obtaining a current
application, All requests for applications should be directed
to: :

Assistant Director

Ashestos Licensing Program
Virginia Depariment of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Applicants will be required to provide proof of
successful completion of an ashestos inspector training
course approved by the Department of Commerce,

C. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior to the application date, his
license or other authorization to perform asbestos
abatement work has not been suspended or revoked by
any jurisdiction, and that no enforcement actions by any
jurisdiction is pending against the applicant.

D. In the event enforcement actions have been taken
against the applicant, the following information will be
required as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the abatement work might not be performed
in a manner that would protect the public health, safety
and welfare,

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any state or federal court.

2, A description of any ashestos inspection activities
conducted by the applicant that were terminated prior
to completion, including the circumstances of
termination.

3. A copy of any reports compiled by an enforcement
agency.

E. All applications should be completed according io the
instructions provided with the application. Incomplete
applications will be returned to the applicant; however,
fees received will not be refunded.

F. Upon approval of an application for licensure, a
license will be mailed to the address indicated on the
application.

§ 4.2, Qualifications for licensure,

A. Each individual or business applying to the
Department of Commerce for licensing as an ashestos
inspector shall have the following quatifications:

1. Applicants shall be at least 18 years of age.

2. Applicants shall provide evidence of having met the
educational requirements as set forth in these
regulations within 12 months preceding the date of the
receipt of the application by the Department of
Commerce.

§ 4.3, Fees.

A, A completed application (as required in Part IV, §
41 of these regulations) shall be acocmpanied by the
appropriate fee. All checks or mopney orders shall be
made payable to the Treasurer of Virginia. No application
will be processed if it is not accompanied by the
appropriaie fee,

B. The fee for an asbestos inspector’s license will be
established by the director pursuant to § 54-1.28:1 of the
Code of Virginia. Fee amounts are hased on administrative
costs of the asbestos licensing program.

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure.

§ 4.4. Expiration.

Asbestos inspector licenses issued under these regulations
shall expire one year from the last day of the month in
which they were issued as indicated on the license.

§ 4.5. Renewal application.

The Department of Commerce will mail a renewal
notice to the licensee at the last known address, The
notice shall outline the procedures for renewal and
renewal fee amount. Failure to receive the notice shall not

A. Prior to the expiration date shown on the license,
each licensee desiring to renew his license shall return to
the Department of Commerce the renewal nofice and
appropriate fee. Should the licensee fail to receive the

Vol. 4, Issue 22

Monday, August 1, 1988

2383



Emergency Regulations

renewal notice, a copy of the license may be submitied
with the required fee.

B. Applicants shall forward proof that the annual
retraining requirementi of four hours has been successfully
completed. A copy of a certificate indicating the date and
the location of training shall accompany renewal notice.

C. If the renewal fee is not received by the Department
of Commerce within 30 days after the expiration date
noted on the license, a late renewal fee equal to the
regular renewal fee, shall be required in addition to the
regular renewal fee.

D. Licensees failing to renew their licenses within six
months of the expiration daie noted on the license shall
not be permitted to renew their licenses and shall apply
as new applicants meeting all current education and
examination requirements in Part IV of these regulations.

§ 4.6. Change of address.

The Department of Commerce shall be nofified
immediately of any change in address by the licensee.

§ 4.7. Interim licensure.

Individuals who have successfully completed an EPA
approved asbestos inspector training and have passed an
EPA approved asbestos inspector examination since
January 1, 1985, may apply for an interim license for a
period of 12 months, During the 12 month interim license
period, a Virginia approved asbestos inspector refresher
training course must be successfully completed and the
individual must apply for renewal of his Virginia asbestos
inspector license as required in these regulations.

“NO INTERIM LICENSES WILL BE GRANTED AFTER
JULY 1, 1989 Afier July 1, 1989, all applicanis for an
asbestos inspector’'s license must have successfully
completed a Virginia approved asbestos inspector’s training
course,

A, All requesis for interim license applications should be
directed to:

Agsistant Director

Ashesios Licensing Program
Virginia Depariment of Commerce
3600 West Broad Sireet

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Each application shall be signed by the applicant and
shall include a certification by the applicani that within
the past three years prior to the application date, his
license or ofher authorization to perform building
inspections for asbesios coniaining materials has not been
suspended or revoked by any jurisdiction, and that no
enforcement actions by any jurisdiction is pending against

the applicant.

C. In the event enforcement actions have been taken
against the applicant, the following information will be
required as the direcior may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the asbestos inspection might not be
performed in a manner thai would protect the public
health, safety and welfare.

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any state or federal court.

2. A description of any asbestos inspection activities
conducted by the applicant that were ferminated prier
to completion, including the circumstances of
termination,

3. A copy of any reports compiled by an enforcement
agency.

D. All applications should be completed according to the
instructions provided with the application. Incoemplete
applications will be returned io the applicant; however,
fees received will not be refunded.

E. Upon approval of an application for interim asbestos
inspector’s license, an interim license will be mailed to the
address indicated on the application.

§ 4.8. Fees.

A, A completed application (as required in Part IV, §
47 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders ghall be
made pavable io the Treasurer of Virginia, No application
will be processed if it is net accompanied by the
appropriate fee.

B. The fee for an asbestos inspector’s interim license
will be established by the director pursuant to § 54-1.28:1
of the Code of Virginia. Fee amounts are based on
administrative costs of the asbestos licensing program.

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure.

PART V.
ASBESTOS PROJECT DESIGNER LICENSING
REQUIREMENTS.

§ 5.1, License application.
A, Each applicant is respongible for obtaining a current

application. All requests for applications should be directed
to:
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Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B. Applicants will be required to provide proof of
successful completion of an asbestos project designer
training course approved by the Department of Commerce.

C. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior to the application date, his
license or other authorization (o design asbestos abatement
projects has not been suspended or revoked by any
jurisdiction, and that no enforcement action by any
Jurisdiction is pending against the applicant.

D In the event enforcement actions have been taken
against the applicant, the following information will be
required as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the asbestos project designer’s plans might
not be developed in a manner that would protect the
public health, safety and welfare.

1. A compiete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any siate or federal court,

2. A copy of any reporis compiled by an enforcement
agency.

E. All applications should be completed according to the
instructions provided with the application. Incomplete
applications will be returned to the applicant; however,
fees received will not be refunded.

F. Upon approval of an application for licensure, a
license will be mailed to the address indicated on the
application.

§ 5.2. Qualifications for licensure,

A. Each individual applying to the Department of
Commerce for licensing as an asbestos project designer
shall have the following qualifications:

1. Applicanis shall provide evidence of having met the
educational requirements as set forth In fhese
regulations within 12 months preceding the date of the
receipt of the application by the Department of
Commerce,

§ 5.3. Fees.
A. A completed application (as required in Part V, § 5.1

of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders sghall be

made payable to the Treasurer of Virginia. No application
will be processed If it is not accompanied by the
appropriate fee.

B. The fee for an asbestos project designer’s license will
be established by the director pursuant to § 54-1.28:1 of
the Code of Virginia. Fee amounts are based on
administrative costs of the asbestos licensing progranm.

C. All fees wlil be ponrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure,

§ 5.4, Expiration.

Asbestos profect designer licenses issued under these
reguiations shall expire one year from the last day of the
month in which they were jssued as Indicated on the
license,

§ 3.5. Renewal application.

The Department of Commerce will mail a renewal
notice to the licensee at the last known address. The
notice shall outline the procedures for renewal and
renewal fee amount. Failure fo receive fhe notice shall not
relieve the licensee of the obligation to renew.

A. Prior to the expiration date shown on the license,
each licensee desiring to renew his license shall return fo
the Department of Commerce the renewal notice and
appropriate fee. Should the Iicensee fall lo receive the
renewal notice, a copy of the license may be submitted
with the required fee.

B, Applicants shall forward proof that the annual
retraining requirement of eight hours has been successfully
completed. A copy of a certificate indicating the date and
the location of training shall accompany renewal notice,

C. If the renewal fee is not received by the Deparitment
of Commerce within 30 days affter the expiration date
noted on the license a late renewal fee, equal to the
regular renewal fee, shall be required in addition to the
regular renewal fee.

D. Licensees failing to renew their licenses within six
months of the expiration date noted on the license shall
not be permitted fto renew their licenses and shall apply
as new applicants meeting all current education and
examination requirements in Part V of these regulations.

§ 5.6. Change of address.

The Department of Commerce shall be notified
immediately of any change in address by the licensee,

§ 5.7. Interim licensure.
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Individuals who have successfully completed an EPA
approved asbestos project designer training course and
have passed an EPA approved asbestos project designer
examination since January I, 1985, may apply for an
interim license for a period of ]2 months, During the 12
month inferimn license period, a Virginia approved asbestos
project designer refresher fraining course must be
successfully completed and the individval must apply for
renewal of his Virginia asbestos project designer license as
required in these regulations. NO INTERIM LICENSES
WILL BE GRANTED AFTER JULY 1, 1988. After July 1,
1988, all applicanis for an asbestos profect designer license
must have suoccessfully complefted a Virginia approved
asbestos project designer training course.

A, All requesis for interim license applications should be
directed to:

Assistant Director

Ashestos Licensing Program
Virginia Department of Comminerce
3600 West Broad Street

ath Floor

Richmond, Virginia 23230

1 (800) 552-3016

EB. Each application shall be signed by the applicant and
shall include a certification by the applicant that within
the past three years prior fo the application date, his
license or other authorization to design asbestos abatement
projecis has not been suspended or revoked by any
Jurisdiction, and that no enaforcement action by any
Jurisdiction is pending against the applicant,

C. In the event enforcement actions have been iaken
against the applicant, the following Information will be
required as the director may deny any applicant’s request
for a license based on prior enforcement actions which
indicate that the ashestos project designer’s plans might
not be developed in a manner that would protect the
public health, safety and welfare,

1. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any state or federal court.

2. A copy of any reports compiled by an enforcement
agency.

D, All applications should be completed according fo the
instructions provided with the application. Incomplefe
applications will be refurned to the applicanf; however,
fees received will not be refunded.

E. Upon approval of an application for an inferim
asbestos profect designer license, an interim license will be
mailed o the address indicated on the application.

F. Fees.

L. A compleied applicafion (as required in Part V, §

5.7 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
made pavable to the Treasurer of Virginia, No
application will be processed if it is not accompanied
by the appropriate fee.

2. The fee for an asbestos profect designer imterim
Iicense will be established by the director pursuant to
§ 54-1.28:1 of the Code of Virginia, Fee amounis are
based on adminstrative costs of the asbestos licensing
program.

3. All fees shall be nonrefundable.

4. Receipt and deposit of fees submilted with
applications do not in any way indicate approval for

licensure,
PART VI,
ASBESTOS MANAGEMENT PLANNER LICENSING
REQUIREMENTS.

§ 6.1. License application,

A. Each applicant is responsible for obtaining a current
application. All requesis for appiications should be directed
to:

Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230

1 (800) 552-3016

B, Applicants will be required to provide proof of
successful completion of an asbestos management planner
training course approved by the Department of Commerce.

C. Each appiication shall be signed by the applicant and
shall include a certification by the applicant that within
the past ihree years prior fo fthe application date, his
license or other authorizafion to develop and implement an
ashestos management plan has nof been suspended or
revoked by any jurisdiction, and that no enforcement
action by any furisdiction is pending against the applicant.

D. In the event enforcement actions have been faken
against the applicant, the following information will be
required as the director may deny an applicant's request
for a license based on prior enforcement actions which
indicate that fhe asbestos management plan might not be
developed In & manner that would protect the public
health, safety and welfare.

I. A complete list of all prior enforcement actions,
including any sanctions imposed on the applicant by
any jurisdiction or any state or federal court,

2. A description of any asbestos management planner
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activities conducted by the applicant that were
terminated prior fo completion, including the
circumstances of termination.

J. A copy of any reports compiled by an enforcement
agency.

E. All applications should be completed according to the
instructions provided with the application. Incomplete
applications will be returned to the applicanl; however,
fees received will not be refunded.

F, Upon approval of an application for Ilicensure, a
license will be mailed to the address indicated on the
application.

§ 6.2, Qualifications for licensure.

A. Each individual applying to the Department of
Commerce for licensing as an asbestos management
planner shall have the following qualifications:

1. Applicants shall be at least 18 years of age.

2. Applicants shail provide evidence of having met the
educational requiremenis as set forth in ihese
regulations within 12 months preceding the date of the
receipt of the application by the Department of
Commerce.

§ 6.3 Fees

A. A completed application (as required in Part VI, §
6.1 of these regulations) shall be accompanied by the
appropriate fee. All checks or money orders shall bpe
made payable fo the Treasurer of Virginia. No application
will be processed if it is not accompanied by (the
appropriate fee.

B. The fee for an asbestos management planner’s license
will be established by the director pursuant to § 54-1.28:1
of the Code of Virginia. Fee amounts are based on
administrative costs of the asbestos lcensing program.

C. All fees will be nonrefundable.

D. Receipt and deposit of fees submitted with
applications do not in any way indicate approval for
licensure.

§ 6.4. Expiration.

Asbestos management planner Ilicenses Issued under
these regulations shall expire one year from the last day
of the month in which they were Issued as indicated on
the license.

§ 6.5. Renewal application.

The Department of Commerce will mail a renewal
notice to the licensee at the last known address. The

notice shall ouiline the procedures for renewal and
renewal fee amount. Failure to receive the notice shall not
relieve the licensee of the pbligation to repew,

A. Prior to the expiration date shown on the license,
each licensee desiring to renew his license shall return to
the Department of Commerce the renewal notice and
appropriate fee, Should the licensee fail to receive the
renewal notice, a copy of the license may be submitted
with the required fee. ‘

B. Applicants shall forward proof that the annual
retraining requirement of eight hours has been successfully
completed. A copy of a certificate Indicating the date and
the location of training shall accompany renewal notice.

C. If the renewal fee is not received by the Department
of Commerce within 30 days after the expiration date
noted on the license a late renewal fee, equal to the
regilar renewal fee, shall be required in addifion to the
reguiar renewal fee.

D, Licensees failing to renew their licenses within six
months of the expiration date noted on the Iicense shall
not be permilted to renew their licenses and shall apply
as new applicants meeting all current education and
examination requirements in Part VI of these regulations.

§ 6.6. Change of address.

The Department of Commerce shail be notified
immediately of any change in address by the licensee.

§ 6.7. Inierim licensure.

Individuals who have successfully completed an EPA
approved asbestos management planner (raining course
and have passed an EPA approved asbestos managemeitt
planner examination since January I, 1985, may apply for
an interim license for a period of 12 months. During the
12 month inferim license period, a Virginia approved
ashestos management planner refresher (raining course
must be successfully completed and the Individual must
apply for remewal of his Virgipnia asbestos management
planner license as required in these regulations.

NOQ INTERIM LICENSES WILL BE GRANTED AFTER
JULY 1, 1989. After July 1, 1988, all applicants for an
asbestos management planner’s license must have
successfully completed a Virginia approved asbestos
management planner’s training course,

A. All requesis for interim license applications should be
directed to:

Assistant Director

Asbestos Licensing Program
Virginia Department of Commerce
3600 West Broad Street

5th Floor

Richmond, Virginia 23230
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1 (800) 552-3016

B. Each application shall be signed by the applicant and
shall include a certification by the applicant thai within
the past three years prior to the application date, his
license or other authorization as an asbesios management
planner has not been suspended or revoked by any
Jurisdiction, and that no enforcement action by any
Jurisdiction is pending against the applicant,

C. In the event enforcemeni actions have been (aken
against the applicant, the following information will be
requlired as the director may deny an applicant’s request
for a license based on prior enforcement actions which
indicate that the asbestos management plan might not be
developed in a manner that would protect the pubiic
health, safety and welfare.

1. A complete list of all prior enforcement actions,
including any sanctlons imposed on the applicant by
any jurisdiction or any state or federal court.

2. A4 copy of any reports compiled by an enforcement
agency.

D. All applications should be completed according lo ihe
instructions provided with the application. Incomplete
applications will be returned lo ithe applicanl;, however,
fees received will not be refunded.

E. Upon approval of an application for interiin asbestos
management planner’s license, an inferim license will be
mailed to the address Indicated on the application.

F. Fees.

1. A completed application (as required in Part VI, §
6.1 of these reguiations) shall be accompanied by the
appropriate fee. All checks or money orders shall be
made payable (o the Treasurer of Virgina, No
application will be processed if it is not accompanied
by the appropriale fee,

2. The fee for an asbesios Mmanagement planner'’s
interim license will be esfablished by ithe director
pursuant to § 54-1.28:1 of the Code of Virginia. Fee
amounits are based on adminisirative costs of ithe
ashestos licensing program.

3. All fees wiil be nonrefundable.

4. Receipt and deposit of fees submitted with
applications do not in any way Indicate approval for
licensure.

PART ¥ VIT .
TRAINING COURSE REQUIREMENTS.

IN ALL OF THE FOLLOWING TRAINING COURSE
REQUIREMENTS ONE DAY SHALL BE EQUAL TO
EIGHT HOURS.

& B § 7.1, Worker iraining,

Asbestos abatement workers shall complete ai least a
three day (24 hours) training course as outlined below. All
training courses shall be approved by the Virginia
Depariment of Commerce. The ({raining course shall
include lectures, demonstrations, at least six hours of
hands-on training, individual respirator fit testing, course
review, and an examination. The training shall address the
following topics:

1. Physical characteristics of asbestos:
a. Identification of asbestos.
b. Aerodynamic characteristics.
¢. Typical uses and physical appearance,
d. A summary of abaiement control options,
2. Poientfial health effecis related to asbestos exposure:
a. The nature of asbestos related diseases.

b. Routes of exposure, dose response relationships
and the lack of a safe exposure level.

¢. Synergism beftween cigarette smoking and asbestos
exposure.

d. Latency period for disease,
3. Employee personal protective equipment:;
a. Classes and characteristics of respirafor types.
b. Limitations of regpirators and their proper
selection, inspection, donning, use, maintenance, and

sterage procedures.

¢. Methods for field testing of the facepiece-to-face
seal (positive and negative pressure fitting iests).

d. GQualitative and quantitative fit testing procedures.

- e, Variability beiween field and

protection factors.

laboratory

. Factors that alter respirator fit (e.g., facial hair).

g. The components of a
protection program.

proper respirajory

h. Selection and use of personal protective clothing;
use, storage, and handling of nondisposable clothing.

i. Regulations
equipment.

covering personal protective

4. State-oi-the-art work practices:
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a. Proper asbestos abatement activities including
descriptions of proper construction and maintenance
of barriers and decontamination enclosure systems.
b. Positioning of warning signs.

c. Electrical and ventilation system lock-out.

d. Proper working techniques for minimizing fiber
release, use of wet methods, use of negative

pressure ventilation equipment, use of high
efficiency particulate air (HEPA) vacuums,
e. Proper clean-up and disposal procedures.
f. Work practices for removal, encapsulation,

enclosure, and repair.
g. Emergency procedures for sudden releases.

h. Potential exposure situations, and transport and
disposal procedures.

I. Recommended and prohibited work practices.

5. Personal hygiene:
a. Eniry and exit procedures for the work area, use
of showers, avoidance of eating, drinking, smoking,
and chewing (gum or tobacco) in the work area.
b. Potential exposures, such as family exposure.

6. Additional safety hazards:
a. Hazards encountered during abatement activities
and how to deal with them, including electrical
hazards, heat stress, air contaminants -other than
ashestos, fire and explosion hazards.
b. Scaffold and ladder hazards.
¢. Slips, trips and falis,
d. Confined spaces.

7. Medical monitoring:

a. OSHA requirements for a pulmonary function test.

b. Chest x-rays and a medical history for each
employee.

8. Air monitoring:

a. Procedures to determine airborne concentrations
of asbestos fibers.

b, Focusing on how personal air sampling is
performed and the reasons for it

Emergency Regulations

9, Relevant federal, state and local regulatory
requirements, procedures and standards, with
particular attention directed at relevant EPA, OSHA,
and state regulations concerning asbestos abatement
workers.

10. Establishment of respiratory protection programs.

11, Course review. A review of key aspecis of the
training course.

§ 82 § 7.2, Examinations,

Upon completion of an approved initial training course a
closed hook examination will be administered.
Demonstration testing will also be included as part of the
examination. Each examination shall adequately cover the
topics included in the training course. Persons who pass
the examination and fulfill course requirements will
receive a written certificate indicating successful
completion of the course. The following are the
requirements for examination:

Asbestos abatement workers:
1. 50 muitiple choice questions.
2, Passing score: 709 correct.

IN ALL REFRESHER TRAINING COURSE
REQUIREMENTS ONE DAY SHALL BE EQUAL TO
EIGHT HOURS.

§ 53 § 7.3. Refresher training course.

Refresher courses shall be one day (8 hours) in length
for asbestos abatement workers. The course shall review
and discuss changes in federal and state regulations,
developments in state-of-the-art procedures and a review of
key aspects of the initial training course as set forth in
Part ¥ § 6% Part VI, § 7.1 of these regulations. A
written closed book examination of 50 multiple choice
questions will be administered covering the topics included
in the refresher course. A passing refresher examination
score will be 70% correct. Persons who pass the refresher
course examination will receive a written -certificate
indicating successful completion of the course.

§ 54 § 7.4 Contractor/superviser training.

Asbestos abatement contractors and supervisors shall
complete a four day (32 hours) training course as outlined
below. All training courses shall be approved by the
Virginia Department of Commerce. The training course
shall inciude lecture, demonstrations, individual respirator
fit tesiting, course review, examination, and at least six
hours of hands-on training which allows contractors and
supervisors the experience of performing actual tasks
associated with asbesios abatement.

For purposes of approval, asbestos abatement supervisors
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include those persons who provide supervision and
direction fo workers engaged in asbestos removal,
encapsulation, enclosure, and repair. The coniractor may
designate a supervisor to serve as his agent for the
purposes of meeting the requirements for approval.

The contractor and supervisor's training course shall
adequately address the following topics:

1. The physical -characteristics of asbestos and
asbestos-containing materials:

a. Identification of asbestos.
b. Aerodynamic characteristics.
c. Typical uses, physical appearance.
d. A review of hazard assessment considerations.
e. A summary of abatement conirol options.
2. Potential health effecis related toc asbestos exposure:
a. The nature of ashestos-related diseases.

b. Routes of exposure, dose-response relationships
and the lack of a safe exposure level,

¢. Synergism between cigarefte smoking and asbestos
exposure.

d. Laternicy period for disease.
3. Employee personal protective equipment:
a. Classes and characieristics of respirator types.
b. Limitations of vrespirators and their proper
selection, inspection, donning, use, maintenance and

storage procedures.

c. Methods for field testing of the facepiece-to-face
seal (positive and negative pressure fitting tests).

d. Qualitative and quantitative fit testing procedures.

e, Variability beiween field and laboratory
protection factors.

i. Factors that alier respirator fit (e.g., facial hair).

g. The components of @& proper respiratory
protection program,

k. Selection and use of personal protective clothing;
use, siorage and handling of nondisposable clothing.

i. Regulations covering personal protective
equipment,

4. State-of-the-art work practices:

a. Proper ashestos abatement activities including
descriptions of proper construction and maintenance
of barriers and decontamination enclosure systems,
b. Positioning of warning signs.

¢. Electrical and ventilation system lock-out.

d. Proper working techniques for minimizing fiber
release, use of wet methods, use of negative
pressure ventilation equipment, use of high
efficiency particulate air (HEPA) vacuums.

e. Proper clean-up and .disposal procedures.

f. Work practices for removal, encapsulation,
enclosure and repair.

g. Emergency procedures for sudden releases.

h. Potential exposure situations, and transport and
disposal procedures.

i. Recommended and prohibited work practices.

. Personal hygiene:

a. Eniry and exit procedures for the work area; use
of showers; and avoidance of eating, drinking,
smoking, and chewing, (gum or tobacco) in the
work area.

p. Potential exposures, such as family exposure,
shall also be included.

. Additional safety hazards:

a. Hazards encountered during abatement activities
and how to deal with them, including electrical
hazards, heat stress, air contaminants, other than
asbestos, fire and explosion hazards.

b. Scaffold and ladder hazards.

¢. Slips, trips and falls.

d. Confined spaces.

Medical monitoring. OSHA requiremenis for a

pulmonary function test, chest x-rays and a medical
history for each employee.

8. Air monitoring:

a. Procedures to determine airborne concentration
of asbestos fibers, including a description of an
aggressive sampling, equipment and methods.

b. Reasons for air monitoring.
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¢. Types of samples and interpretation of results,
specifically from analysis performed by polarized
light, phase-confrast, and eleciron microscopy
analyses.

9. Relevani federal, state, and local regulatory
requirements, procedures and standards including:

a. Requirements of TSCA Title 1II.

b. 40 CFR Part 61 National Emission Standards for
Hazardous Air Pollutants, Subparts A (General
Provisions) and M (National Emission Standards for
Asbestos).

¢. OSHA Standards for permissible exposure to
airborne concentrations of asbestos fibers and
respiratory protection (29 CFR 1910.134).

d. OSHA Asbestos Construction Standard (29 CFR
1926.58).

e. EPA Worker Protection Rule, 40 CFR Part 763,
Subpart G.

10. Respiratory protection programs and medical
surveillance programs,

11, Insurance and liability issues:

a, Contractor issues, worker's

coverage, and exclusions,

compensation

b. Third-party liabilities and defenses.
c. Insurance coverage and exclusions.
12, Recordkeeping for asbestos abatement projects:

a. Records required by federal, state, and local
regulations.

b. Records recommended for legal and insurance
purposes.

13. Supervisory techniques for asbestos abatement
activities. Supervisory practices to enforce and
reinforce the required work practices and discourage
unsafe work practices.

14. Contract specifications. Discussions of key elements
that are included in contract specifications.

15. Course review. A review of key aspecis of the
training course.

§ 656 § 7.5, Examinations.
Upon completion of an approved initial training course,

a closed book examination will be administered.
Demonstration testing wiil also be included as part of the

examination. Each examination shall adequaiely cover ihe
topics included in the training course, Persons who pass
the examination and fulfill course requirements will
receive some form of a written certificate indicating
successful completion of the course, The following are the
requirements for examination:

Asbestos abatement contract supervisors;
1. 100 multipie choice questions.
2. Passing score: 70% correct.

£ B:6: § 7.6, Refresher t{raining course,

Refresher courses shall be one day (8 hours) in length
for contractors/supervisors, The course shall review and
discuss changes in federal and state regulations,
developments in state-of-the-art procedures and review of
key aspects of the initial training course as set forth in
Part ¥ § 61 Part VII, § 7.4 of these regulations. A
written closed book examination will be included in the
refresher course. Persons who pass the refresher course
examination will receive a written certificate indicating
successful completion of the course.

& B § 7.7. Inspector training.

Asbestos inspectors shall complete a three day (24 hour)
training course as ouflined below. The course shall include
lectures, demonsirations, four hours of hands-on training,
individual respirator fit testing, course review and a
written examination.

The inspector training course shall adequately address
the following topics:

1. Background information on ashestos:
a. Identification of asbestos, and examples and
discussion of the uses and locations of asbestos in
buildings.
b. Physical appearance of' asbestos,

2. Potential health effects related to asbestos exposure:

a. The nature of asbestos-related diseases,

b. Routes of exposure, dose-response relationships
and the lack of a safe exposure level.

¢. The synergistic effect between cigarette smoking
and asbestos exposure,

d. Latency period for asbestos-related diseases, a
discussion of the relationship of asbestos exposure to
asbestosis, lung cancer, mesothelioma and cancer of
other organs.

3. Functions/qualifications and role of inspectors:
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a. Discussions of prior experience and qualifications c. Consultation with maintenance or building
for inspectors. personnel.

b. Discussions of the functions of an accredited
inspector as compared to those of an accredited
management planner,

d. Review of previous inspection, sampling, and
abatement records of a building.

e. The role of the inspecior in exclusions for
¢. Discussion of inspection process including previously performed inspections.
inveniory of ACM and physical assessment.
8. Inspeciion for friable and nonfriable
asbestos-containing material (ACM) and assessment of

the condition of iriable ACM:

4. Legal liabilities and defenses:

a. Responsibililies of the inspector, a discussion of
comprehensive general liability policies, claims
made and occurrence policies, environment and
pollution lHability policy clauses; state liability
insurance requirements.

p. Bonding and relationghip of insurance availability
to bond availability.

5. Understanding buiiding systems:

a. The inierrelationship between building systems,
including: an overview of common building physical
plan layout; heat, ventilation and air condifioning
(HVAC) system types; physical organization; and
where asbestos is found on HVAC components.

b. Building mechanical systems, their types and
organization and where to look for asbestos on such
systems.

c. Inspecting electrical systems, including
appropriate safety precautions.

d. Reading building plans and as-built drawings.
. Public/employee/building occupant relations:

a. Noiifying employee organizations about the
inspection.

b. Signs to warn building occupants.
¢. Tact in dealing with occupants and the press.
d. Scheduling of inspections to minimize disruption.

€. Education of building occupants about actions
being taken.

7. Preinspection planning and review of previous

inspection records:

a. Scheduling the inspection and obtaining access.

b. Building record review; identification of probable
homogeneous areas from building plans or as-built
drawings.

a. Procedures to follow in conducting visual
inspections for friable and nonfriable ACM,

b. Types of building materials that may cosatain
asbhestos,

¢. Touching materials to deiermine friability.

d, Open return air plenums and their importance in
HVAC systiems.

e. Assessing damage, significant damage, potential
damage, and poiential significant damage.

f. Amount of sugpected ACM, both in total quaniity
and as a percentage of the total area.

g. Type of damage.

h. Accessibility.

i. Material's potential for disturbance.

j- Known or suspected causes of damage or

significant darmage, and deterioration as assessment
factors.

. Bulk sampling/documentation of asbestos in schools:

a. Detailed discussion of the “Simplified Sampling
Scheme for Friable Surfacing Materials” (EPA
560/5-85-030a October 1985) techniques toc ensure
sampling in a randomly disiributed manner for
other than friable surfacing materiais.

b. Techniques for bulk sampling.

¢. Sampling equipment the inspector should use.

d. Patching or repair of damage done in sampling;
and inspector’s repair kif.

e. Discussion of polarized light microscopy.

f. Choosing an accredited laboratory to analyze bulk
samples.

g. Quality control and quality assurance procedures.
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10. Inspector respiratory protection and equipment;
a. Classes and characteristics of respirator types.
b. Limitations of respirators.

¢. Proper selection, inspection, donning, use
maintenance, and storage procedures for respirators.

d. Methods for field testing of the facepiece-to-mouth
seal (positive and negative pressure fitting tests);
qualitative and quantitative fit testing procedures,

e. Variability between field and
protection factors.

laboratory

f. Factors that alter respirator fit (e.g., facial hair).

g. The components of
protection preogram.

a proper respiratory

h. Selection and use of personal protective clothing,

i. Use,
clothing.

storage, and handling of nondisposable

11. Recordkeeping and writing the inspection report:

a., Labeling of samples and Kkeying
identification to sampling location.

sample

b. Recommendations on Sample labeling,
c. Detailing of ACM inventory.

d. Photographs of selected sampling areas and
examples of ACM condition,

¢. Information required for inclusion in the
management plan by TSCA Title II § 203 @)(1).

12. Regulatory review:

a. EPA Worker Protection Rule found at 40 CFR
Part 763, Subpart G.

b. TSCA Title IL

c. OSHA Asbestos Construction Standard 29
1926.58.

CFR
d. OSHA respirator requirements found at 29 CFR
1910,134,

e, The f{riable ACM in Schools Rule found at 40
CFR Part 763 Subpart F.

(The above
reference),

materials are incorporated by

f. Applicable state and local regulations.

13. Field trip:

a, To include a field exercise

walk-through inspection,

including a

b. Discussion on information gathering and
determination of sampling locations.

¢. On-site practice in physical assessment.
d. Classroom discussion of field exercise,

14, Course review. A review of key aspecis of the
training course.

4 5:8: § 7.8. Examinations.

Upon completion of an approved initial training course,
& closed book examination will be administered. Each
examination shall adequately cover the topics included in
the training course. Persons who pass the examination and
fulfill course requirements will receive a written
certification indicating successful completion of the course.
The following are the requirements for examination:

Asbestos inspectors:
1. 50 multiple choice questions.
2. Pagsing score: 70% correct.
§ 6:8; § 7.5. Refresher training course.

Refresher courses shall be one-half day (4 hours) in
length for inspectors. The course shall review and discuss
changes in federal and state regulations, developments in
state-of-the-art procedures, and a reviéw of key aspects of
the initial training course as set forth in Part ¥ § 67
Part VII, § 7.7 of these regulations, A written closed book
examination will be administered covering the topics
included in the asbestos inspector refresher (training
course. Persons who pass the refresher course examination
will receive some form of written certification indicating
successful completion of the course.

§ 7.10. Abatement project designers.

Asbestos project designers shall complefe either a
three-day abatement project designer fraining course as
outlined below or t(he four-day asbestos abalement
contractor and supervisor’s training course as outlined in §
7. The (hree-day abatement project designer Iraining
program shall include lectures, demonstrations, a field trip,
course review, and a written examinatfion, The three-day
ahatement project designer training course shall adegquately
address the following topics:

1. Background information on asbestos:

a. Identification of asbestos; examples and discussion
of the uses and locations of asbestos in buildings.
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b. Physical appearance of asbeslos.
. Poiential health effects reizted to asbestos exposure:
a. Nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships
and the lack of a safe exposure level

¢. The synergistic effect between cigarelte smoking
and asbestos exposure,

d. The latency period of asbestos-related diseases; a

discussion of the relationship between asbestos
exposure and asbestosis, lung cancer, mesothelioma,
and cancer of other organs.

3. Overview of abaiement construction projecis:

a. Abatement as & portion of a renovation profect.

b. OSHA requirements for notification of other
confractors on a mull-employer site (29 CFR
1926.58).

. Safely system design specifications:

a. Construction and maintenance of containment
barriers and decontamination enclosure systems.

b. Positioning of warning signs.
c. Electrical and ventilation system lock-out.

d. Proper working techniques for minimizing fiber
release.

e. Enfry and exit procedures for the work area, use
of wet methods, use of negalive pressure exhaust
ventilation equipment, use of high efficiency
pariiculate aerosol (HEPA) vacuums, proper
clean-up and disposal of asbestos, work practices as
they apply to encapsulation, enclosure, and repair,
use of glove bags and a demonstration of glove bag
use.

5. Field trip;

a, Visit an abatement site or other suitable building
site, including on-site discussions of abatement
design.

b. Building walk-through inspection, and discussion
following the walk-through.

6. Empioyee personal profective equipment:

a. To include the classes and characteristics of
respirator types.

b. Limitations of respirators, proper selection,

inspection, donning, use, maintenance, and storage
procedures.

¢. Methods for field testing of the
facepiece-to-facepiece seal (posifive and negative
pressure fifting tesis).

d. Qualitative and quantitative fil festing procedures.
e. Variability between field and laboratory
protection factors, factors that alter respirator fit
{e.g., facial hair).

f. Componenis of a proper respirafory profection
program.

& Selection and use of personal protective clothing,
use, storage and handling of nondisposable clothing.

h. Regulations covering personal protective
equipment.

7. Additional safety hazards:

a. Hazards encountered during abatement activifies
and how to deal with them.

b. Electrical hazards, heat siress, air contaminants
ofher than abestos, fire and explosion hazards.

. Fiber aerodyvnamics and conirol:

a. Aerodynamic characteristics of asbestos fibers.
b. Importance of proper confainment barriers.

c. Setiling time for ashestos fibers.

d Wet methods in abatement.

e. Aggressive air monitoring following abaiement,

I. Aggressive air movement and negative pressure
exhaust ventilation as a clean-up method.

. Designing abatement solutions.

a. Discussions of removal, enclosure, and
encapsulation methods.

b. Asbestos wasite disposal.

10. Budgeling/cost estimation.

a. Development of cost estimaies.

b, Present costs of abatement versus future
operations and maintenance cosis.

¢. Setting priorities for abatement Jobs to reduce
cost.
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1i. Writing abatement specifications.

a. Means and methods specifications versus
performance specifications,

b. Design of abatement in occupied buildings.

¢. Modification of guide specifications to a particular
building.

d. Worker and building occupant health/medical
considerations.

€. Replacement of ACM with nonasbestos substilutes,
f. Clearance of work area after abatement,
£ Air monitoring for clearance.

12. Preparing abatement drawings:
a. Use of as-built drawings.
b. Use of inspection photographs and on-site reports.
¢. Particular problems in abatement drawings.

13. Contract preparation and administration,

14. Legal/liabilities/defenses.
a. Insurance considerations, bonding, hold harmless
clauses, use of abatemeni contractor’s liability
insurance,

b. Claims-made versus occurrence policies,

15, Replacement of asbestos with asbestos-free
substitutes,

16. Role of other consultants:

a. Development of technical specification sections by
industrial hygienists or engineers.

b. The mulfidisciplinary team approach to abatement
design.

17. Occupled buildings.

a. Special design procedures required in occupied
buildings.

b. Education of occupants.
¢. Extra monitoring recommendations,
d. Staging of work to minimize occupant exposure.

e. Scheduling of renovation to minimize exposure.

18, Relevant federal, state and local regulatory
requiremenis. Procedures and standards including:

a. Requirements of TSCA Title II

b. 40 CFR Part 61, Nationa! Emission Standards for
Hazardous Air Pollutanis, Subparts A (General
Provisions) and M (National Emission Standard for
Aspestos).

¢. OSHA standards for permissible exposure to
airborne concentrations of asbestos fibers and
respiratory protection (29 CFR 1910.134).

d. EPA Worker Proteciion Rule, found at 40 CFR
Part 763, Subpart G.

e. OSHA Asbestos Construction Standard found at 29
CFR 1926.58.

19. A review of key aspects of the training course.
§ 7.11. Examinafions.

Upon completion of an approved initial training course,
a closed book examination will be administered.
Demonstration testing will also be included as part of the
examination. Each examination shall adequately cover ihe
topics included in the training course, Persons who pass
the examination and fulfill course requirements will
receive a written certification indicating successful
completion of the course. The following are the
requirements for examination:

Asbestos Project Designers:
L 100 multiple choice questions.
2, Passing score: 700 correct.
§ 7.12. Refresher training course.

Refresher courses shall bhe one day (eight hours) in
length for profect designers. The course shall review and
discuss changes in federal and state regulations,
developmenis in state-of-the-art procedures and review of
key aspects of the initial training course as set forth In
Part V of these regulations. A wrilten closed book
examination shall be Inciluded in the refresher course.
Persons who pass the refresher course examination will
receive a written certificate Indicating successful
completion of the course,

¢ 7.13. Managemen( pianner training.

Ashbestos management planners seeking accredifation
must complete an Inspection training course as outlined
above and a two day management planning iraining
course. The (wo day Iraining program shall include
lectures, demonstrations, course review, and a writlen
examination. The managemeni planner Iraining course
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d The need for containment barriers and
decontamination in response actions.

shall adequately address the following topics:

I. Course overview:;
6. Role of other professionals;

a. The role of the management planner,
b. Operations and mainfenance programs.

c. Seiting work priorities; protection of building
occupanis,

. Evaluation/inferpretation of survey resulis;

a. Review of TSCA Title II requirements for
inspection and mansgement plans as given in §
203¢i) (1) aof TSCA Titie II.

b. Summarized field dafa and laborafory resulls;
comparison belween field inspecifor’s dala sheet with
laboratory results and site survey.

. Hazard assessment:

a. Amplification of the difference between physical
assessment and hazard assessment,

b. The role of the management planner in hazard
assessment.

¢. Explanafion of gignificant damage, damage,
potential damage, and potential significant damage
and use of a description (or decision tree) code for
assessmeni of ACM; assessment of friable ACM.

d. Relationship of accessibility, vibration sources, use
of adjoining space, and air plenums and other
factors {o hazard assessment.

4. Legal implications:

a. Liability; insurance issues specific to planners.

b. Liabilities associated with Interim control
measyres, in-house maintenance, repair, and

removal,

¢. Use of results from previously performed
inspections.

5. Evaluation and selection of control options:

a. Overview of encapsulation, enclosure, inferim
operations and mainienance, and removal;
advaimlages and disadvaniages of each method.

b. Response actions described via a decision tree or
other appropriale method, work practices for each
response action.

c. Staging and prioritizing of work in both vacant
and occupied buildings.

a. Use of industrial hygienists, engineers anad
architects in developing technical specifications for
response actions.

b. Any requiremenis fthat may exist for architect
sign-off of plans.

¢. Team approach fto design of high-quality job
specifications.

7. Developing an operations and maintenance (0O&M)
plan:

a. Purpose of the plan.
b. Discussion of applicable EPA guidance documents.

¢. Whal actions should be faken by cusfodial staff:
proper cleaning procedures; steam cleaning and high
efficiency particulate aerosol (HEPA) vacuuming.

d. Reducing disturbance of ACM.

e. Scheduling O&M for off-hours; rescheduling or
canceling renovation in areas with ACM.

f. Boiler room maintenance,
&. Disposal of ACM.

h. In-house procedures for ACM: bridging and
penetrating encapsulanis, pipe fiftings, metal sieeves,
polyvinyl chloride (PVC), canvas, and wet wraps;
muslin with straps; fiber mesh cloth, mineral wool,
and insulating cement.

i. Discussion of employee protection programs and
staff training.

J. Case study in developing an O&M plan
(developmient, impiementafion process, and problems
that have been experienced).

8. Regulatory review:

a. Focusing on the OSHA Asbestos Consiruction
Standard found at 29 CFR 1926.58.

b. The National Emission Standard for Hazardous
Alr Pollutants (NESHAPS) found at 40 CFR Part 61,
Subparts A (General Provisions) and M (National
Emission Standard for Asbestos).

¢. EPA Worker Protection Rule found at 40 CFR
Part 763, Subpart G; TSCA Title II
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d. Applicable state regulations,
9. Recordkeeping for the management planner:

a. Use of field inspector's data sheet along with
laboratory resulfs.

b. On-going recordkeeping as a means to track
asbestos disturbance.

¢. Procedures for recordkeeping.
10, Assembpling and submitting the management plan:
a. Plan requirements in TSCA Title IT § 203(i)(1).
b. The management plan as a planning tool
11. Financing abatement actions:
a. Economic analysis and cost estimates.
b. Development of cosi estimates.
versus future

¢. Present costs of abatement
operations and maintenance costs,

d. Asbestos School Hazard Abatement Act granis and
loans.

12, A review of key aspects of the training course.
§ 7.14. Examinations.

Upon completion of an approved management planner
training course, a closed boeok examination will be
administered. Each examination shall adequately cover the
topics included in the management planner training course.
Persons who pass the examination and [fulfill course
requiremnents will receive a written certification indicating
successful completion of the management planner training
course, The . following are the requirements for
examination:

Asbestos Management Planners:
1. 50 multiple choice questions.

2. Passing score: 70% correct.

§ 7.15. Refresher fraining course.

Management planners shall attend the inspector
refresher course of cone-half day (four hours) in length
plus an additional half-day (four hours) on managemeni
planning. The course shall review and discuss changes in
federal and state regulations, developments in
state-of-the-art procedures, and a review of key aspects of
the inspecfor and management planner training courses as
set forth in Parts IV and VI of these regulations. A written
closed book examination will be administered covering the

topics included in the asbestos inspector and management
planner refresher courses. Persons who pass the asbestos
Inspector and management planner refresher course
examinations will receive some form of writien
certification indicating successful completion of the cotirse,

PART ¥ VIIL
TRAINING COURSE APPROVAL.

& 6% § 8.1, Training course approval requirements.

All approved training courses shall meet{ the minimum
requirements as outlined in Part ¥ VII of these
regulations. Individuals, businesses, agencies, or institutions
wishing to sponsor training courses to prepare applicanis
for licensure requirements shall submit the following
information for review to the Department of Commerce at
least 45 days prior to the commencement of the training
course;

1. Sponsor's name, address and pheone number.
2. The course curriculum.
3. A narrative explanation that clearly indicates how
the course meets the requiremenis for approval in the
following areas:

a. Length of training in hours,

b. Amount and type of hands-on training.

¢. Examinations (length, format and passing score).

d. Topics covered in the course.

e. Assurances as to test security and how exams are
administered.

4, A copy of all course materials (student manuals,
instructor notebooks, handouts, etc.).

5. A detailed statement about the development of the
examination used in the course.

6. - Names, qualifications (include education or
experience, or both), and subject areas that each
insiructor will teach.

7. Teacher-student ratio.

8. Description and an example of numbefed
certificates that will be issued to students who
successfully complete the course.

§ 62 § 8.2 Examination,

In order for courses to be approved by the Department
of Commerce, they are required to have a monitored, final
written examination which shall include a praciical
component to test skill in asbestos abatement ieclinigues.
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Studenis musi obtain a minimum exam grade of 703,
correct. A record of each student’s grades will be retained
by each institution for a period of three years.

§ 6= § 8.3. Certificate of course approval.

Certificates of course approval shall be displayed in
each approved school facility in & conspicuous place
readily accessible io the public. An approved school shall
maintain lists of students trained and the dates training
occurred. These records shall be made available for
Depariment of Commerce and Department of Labor and
Indusiry review, and shall be maintained for three years.

§ 6:4: § 8.4. Refresher course approval.

Refresher courses shall be one day (8 hours) in length
for coniractors/supervisors and workers, and one-half day
(4 hours) in lengith for inspectors. The refresher course
shall review and discuss changes in federal and state
regulations, developments in state-of-the-art procedures and
a review of key aspects of the initial fraining course.
Individuals, businesses, agencies, or institutions wishing to
sponsor refresher t(raining courses shall submit the
following information for review to the Department of
Commerce at least 45 days prior io the commencement of
the training course:

1. Length of training.

2. Topics covered in the course.

3. A copy of all course materials.

4. Names and qualifications of course instructors.

5 An example of certificates issued to students who
compleie ihe refresher course.

6. Location and dates the training course is to be
held.

7. A detailed staiement about the development of the
examination and assurances as to test security and
how exams are administered.

8. Description and an example of numbered
certificates issued {0 students who successfully
complete the course.

§ 65+ § 8.5 Changes to an approved training course.

Once a training course has been approved, any change
in topics covered, course materials, and instructors shail
be submified for approval by the Depariment of
Commerce.

§ &6 § 8.6. Suspension or revocation of approval of a
training course.

The director may withdraw approval of any approved

training program for the following reasons:

1. The school, instructors, or courses no longer meet
the standards established by the direcior, and found in
Paris ¥ ond V5 §§ 52 through &5 Part VIIL § 8.1 of
these regulations.

2. Field inspectors indicate an approved individual,
business, agency, instifution or sponsor is not
conducting the fraining that meets the requirements as
set forth in these regulations. Training course sponsors
shall permit Department of Commerce and
Department of Labor and Industry representatives ic
attend, evaluate, and monitor any training course.

Prior notice of aitendance by agency representatives
may or may not be given.

3. If the approval of a training course is revoked or
suspended, the Depariment of Commerce will prompily
notify the individual business, agency, institution, or
sponser in Wwriting of the reason for the suspension or
revocation., In the case of a suspension, the necessary
steps that shall be taken to comply with the
requirements as set forth in Past ¥ Part VIII of the
regulations will be specified.

PART ML IX
EXEMPTIONS.

§ L § 8.1. Emergency exemption from licensing.

An exemption from the licensing reguirements, as set
forth in these regulations may be granted by the director,
pursuant to § 54-145.10:6 of the Code of Virginia, based on
a situation that requires immediate removal, repair or
encapsulation of asbesios coniaining materials and 2
licensed contractor/supervisor and workers are not
available to perform the abalement work., Notification shail
be immediate and followed by a written description of:

1, The emergency situation.

2. The planned abatement project {0 include:
description of abatement technigques, safety
precautions, provisions for worker safety and

protection, and safety equipment to be used in the
abatement project.

3. The project shall not commence until the exemption
has been approved by the director.

§ = § 852 “BUSINESS NECESSITY” WILL NOT
QUALIFY FOR EMERGENCY EXEMPTION FROM
LICENSING REQUIREMENTS.

¢ 3= § 9.3 Exemption from licensure (not an emergency
exemption),

The director may exempt from licensure any employer
and any employees of such employer, but only with
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. respect to an asbestos project on premises owned or

leased by such employer and only after the director has
determined that the training course implemented by the
employer for his employees meets all of the standards as
set forth in Part ¥ VII of these regulations. However, the
requirement that the premises be owned or leased by the
employer shall not apply if the asbestos project is located
on a ship or other vessel designed for operafion on or
underneath, and intended to be operated on or underneath,
the water. All exemptions from licensure will be reviewed
on at least an annual basis. To aid the director in making
a determination of exemption, the employer shall submit
to the director the following information regarding the
asbestos safety and training program of the employer:

1. Employer's name, address, phone number, and
contact person.

2. A narrative explanation that clearly indicates how
the course or training program is structured to meet
the training course requirements as set forth in Part
¥ VII of these regulations.

Upon the approval by the director of the request for
exemption from licensing requirements, the employer
will be notified in writing by the Department of
Commerce.

Employers shall permit the Department of Commerce or
Department of Labor and Indusiry representatives to
attend, evaluate, and monitor any training course. Prior
notice of attendance by agency representatives may or
may not be given.

DEPARTMENT OF HEALTH
Tiile of Regulation; Regulations Governing Application
Fees For Construction Permits For Onsite Sewage

Disposal Systems and Private Wells.

Statutory Authority: §§ 32.1-164.C and 32.1-176.4B of the
Code of Virginia.

Effective Dates: July 1, 1988 through June 30, 1989,

DECISION BRIEF
for
The Honorable Gerald L. Baliles

Request; The Board of Health has directed the
Commissioner of Health to prepare an emergency
regulation to establish an application fee of $50,00 for a
permit to construct an onsite sewage disposal system and
an application fee of $25.00 for a permit to construct a
private well effective July 1, 1988. The Commissioner of
Health is requesting the Governor's approval of this
emergency regulation.

/s/ Robert B, Stroube, M.D. (for C. M. G. Buttery, M.D.,
M.P.H.)

State Health Commissioner
Date: June 23, 1988

/s/ Eva S. Teig, Secretary of Human Resources
Date: June 23, 1988

/s/ Gerald L. Baliles, Governor
Date: June 30, 1988

/s/ Joan W. Smith
Registrar of Regulations
Date: July 1, 1988 - 10:35 a.m.

Background:

At ifs 1988 session the General Assembly passed House
Bill 418 which authorizes the Board of Health to
establish fees for applications for permits to construct
on-=site sewage disposal systems and private wells, The
fees for on-site sewage disposal systems cannof exceed
350. The fees for private wells cannot exceed $25. The
General Assembly also appropriated the revenue to be
generated from these fees in the Appropriation Act
assuming the fees would be set at $50 and $25,
respectively, and fee collection would begin July 1,
1988, These appropriations suppori public health
activities including new sanitarian positions. The total
appropriated for FY 889 from these revenue sources is
$1,554,513. To collect this amount of revenues, it is

necessary that the Deparimeni of Health inifiate these
fees on July 1, 1988. Without this appropriation the
Department will not have the fiscal resources
necessary to maintain essential public health activities
such as family planning services, water and sewage
inspections, and food inspections.

The Department has been advised by the Office of the
Attorney General that the promuigation. of these fees
must comply with the full Administrative Process Act
procedures and Is not covered in the exclusion
provided for regulations fixing rates or prices.

Discussion:

The Board of Health at jts meeting on May 10, 1988
approved a $50 fee to be charged for flling an
application for an onsite sewage disposal system
permit with the Department and a $25 fee to be
charged for filing an application for a private well
construction permit with the Department.

Since normal rulemaking procedures could not allow
for such proper and timely action, the Board found a
need to promuigate this as an emergency regulation
while a permanent regulation is being adopted under
the Administrative Process Act. This regulation will
generate the $3.3 million funds during the biennium.
This action will provide the revenues to cover
expenditures for essential public health services in FY
88.
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PART L
DEFINITIONS.

§ 1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
confext clearly indicates ofhierwise:

“Agent” means a legally authorized representative of the
OWNIEF,

“Board” means the Siafe Board of Health.
“Commissioner” means the State Health Commissioner.

“Construction of private wells” means acts necessary fo
construct private welis, including the location of private
wells, the boring, digging, drilling, or otherwise excavaling
a well hole and insfalling casing with or without weli
screens, or well curbing.

“Department” means the Virginia Department of Heaith.

“Dewatering well” means a driven well consfrucied for
the sole purposc of lowering the water fable and kept in
operation for a period of 60 days or less. Dewalering wells
are used {fo allow construction in areas where a high
waler (able hinders or prohibits construction and are
always temporary In nafure.

“Family” means the economic unit which shall include
the owner, the spouse of the owner, and any other person
actually and properly dependent upen or coniributing to
the family’s income for subsisience.

A husband and wife wio have been separaled and are
not living (ogether, and who are not dependent on
each other for support, shall be considered separate
family units.

The family unit which is based on cohabilation is
considered to be a separate family unit for
determining if an application fee is waiverable. The
cohabitating partners and any children shall be
considered a family unit,

“Income” means fofal cash receipts of the family before
taxes from all sources. These include money wages and
salaries before any deductions, but do not include food or
rent in lieu of wages. These receipts include net receipts
from non-farm or farm self-employment (e.g., receipls
from own business or farm after deductions for business
or farm expenses.) They include regular paymenls from
public assistance (including Supplemental Security Income),
social security or railroad retirement, unemployment and
worker's compensation, strike benefits from union funds,
velerans’ benefils, fraining stipends, alimony, child support,
and military family allofments or other regilar support

from an absent family member or someone not living in

the household; privaie pensions, government employee
pensions, and regular insurance or annuity paymemi, and
income from dividends, Inlteres!, remnis, royaliies, or
periodic receipts from estates or (rusts, These receipts
further include funds obiained through college work study
programs, scholarships, and granis (o the extent said funds
are used for current living costs. Income does not include
the valpe of food stamps, WIC checks, fuel assistance,
money borrowed, {ax refunds, gifts, lump sum settlements,
inheritances or insurance payments, withdrawal of bank
deposits, earnings of minor cRildren, money received from
the sale of property. Income also does not inciude funds
derived from college work situdy programs, scholarships,

loans, or granls to the extent such funds are not used for
current living costs.

“Ongite Sewage Disposal Sysiem” means a sewerage
system or ireatment works designed not ito resulf in a
point source discharge.

“Owner” means any person who owns, leases, or
proposes to own or lease a privaie well and/or an onsite
sewage disposal sysiem. ’

“Person” means the Commonwealih or any of its
political subdivisions, Including saniiary districts, sanitation
district commissions and authorities, any individual, any
group of individuals acting individually or as a group, or
any public or privale institution, corporafion, company,
partnership, firm or association which owns or proposes (o
own a sewerage system, trealment works or private well

“Principal place of residence” means the dwelling unit,
single family dwelling, or mobile home where the owner
lives.

“Private well” means any wafter well consfructed for a
person on land which is owned or leased by that person
and Is usually intended for househiold, groundwaler source
heat pump, agricultural use, industrial use, use as an
observation or monitoring well, or other nonpublic water
well. A dewalering well, for f(he purposes of these
regulations, is nof a private well.

“Repair of a failing onsite sewage disposal system”
means the construction of an onsite sewage disposal
system or parts thereof to correct an existing and failing
sewage disposal system for anm occupled siructure with
indoor plumbing.

“Replacement of a private well” means the construction
of a private well to be used in lien of an existing private
well. ‘

“Sewage” means water-carried and nonwater-carried
human excrement, kitchen, laundry, shower, bath or
lavatory wastes separately or (ogether with such
underground, surface, storm and other wafer and liquid
industrial wastes as may be presenf from residences,
buildings, vehicles, indusirial esiablishmenis or other
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places.

“Sewerage system” means pipelines or conduils, pumping
stations and force mains and all other construction,
devices and appliances appurtenant thereto, used for the
collection and conveyance of sewage io a treatment works
or point of ultimate disposal,

“Treatment works” means any device or system used in
the storage, treatment, disposal or reclamation of sewage
or combinations of sewage and industrial wastes, including
but not limited fo pumping, power and other equipment
and appurtenances, Septic tanks and any works, including
land, that are or will be (i) an Integral part of the
treatment process or (i[) used for uliimale disposal of
residues or effluents resulting from such treatment,

"“Well” means any artificial opening or artificially
altered natural opening, however made, by which
groundwater is sought or through which groundwater flows
under natural pressure or is intended to be artificially
drawn; provided this definition shall not include wells
drilled for the purpose of exploration or production of oil
or gas, for Dbuilding foundation investigation and
construciion, elevator shafls, grounding of electrical
apparatus, or the modification or development of springs.

PART IL
GENERAL INFORMATION.

§ 2.1. Authority for regulations.

§ 32.1-164.C. and § 32.1-176.4.B. of the Code of Virginia
provide thal the State Board of Health has the power to
prescribe a reasonable fee lo be charged for filing an
application for an onsite sewage disposal system permit
and a reasonable fee o be charged for [filing an
application for a private well construction permit.

§ 2.2. Purpose of regulations.
The Board has promulgated these regulations to:

A. establish a fee for filing an application for a permit
to construct an onsite sewage disposal system or for the
construction of a private well; and,

B. establish a procedure for the waiver of fees for an
owner whose income of his family is at or below the
federal poverty guidelines established by the Unifed States
Department of Health and Human Services, or when the
application is for a pit privy, the replacement of a private
well, or the repair of a failing onsile sewage disposal
system.,

§ 2.3, Compliance with Administrative Process Act.

The provisions of the Virginia Administrative Process
Act, (8§ 9-6.14:1 et seq. of the Code of Virginia) shall
govern the promulgation and administration of these
regulations and shall be applicable to the appeal of any

case decision based upon these regulations,
§ 2.4. Powers and procedures of regulations not exclusive.

The Commissioner may enforce
through any means lawfully available.

these regulations

§ 2.5, Effective date of regulations.

The effective date of these regulations shall be July I,
1988 through June 30, 1989,

PART III
FEES,

& 3.1, Application fees.

A. A fee of fifty dollars shall be charged to the owner
for filing an application for an onsite sewage disposal
system permit with the Department The fee shall be paid
to the Virginia Department of Health by lhe owner or his
agent at the time of filing the application and the
application shall not be processed until the fee has been
collected. Applications shall be limited fo one site specific
proposal, When site conditions change, or the needs of an
applicant change, or the applicant proposes and requests
another sife be evaluated, and a new site evaluation Is
conducted, a new application and fee is required.

B. A fee of tweniy-five dollars shall be charged fo the
owner for filing an application for fHe construction of a
private well with the Department. The fee shall be paid to
the Virginia Department of Health by the owner or his
agent at the time of filing f(he application and the
application shall not be processed until the fee has been
collected. Appiications shall be limited to one site specific
proposal, When site conditions change, or the needs of an
applicant change or the applicani proposes and requests
another site be evalualed, and a new site evaluation Is
conducted, a new application and fee is required.

C. A person seeking revalidation of a construction permit
for an onsite sewage disposal sysiem shall file a compieted
application and shall pay a fee of fifty dollars.

D. A person seeking revalidation of a permit for the
construction of a private well shall file a completed
application and shall pay a fee of twenly-five dollars.

§ 3.2, Walver of fees.

A, An owner whose income of his family is at or below
the 1988 poverty Income Guidelines For All States (Except
Alaska and Hawaii) and The District of Columbia
established by the Department of Healih and Human
Services, 53 Fed. Reg. 4213(1988), shall not be charged a
fee for filing an application for an onsite sewage disposal
system permit or a private well construction permit.

B. Any person applying for a permit to construct a pit
privy shall not be charged a fee for filing the appiication.
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C. Any person applying for a construction permit for the
replacement of a private well shall not be charged a fee
for filing the application.

§ 3.3. Refunds of application fee.

A. An application fee shall be refunded to the owner (or
agent, it applicable) if the Department denies a permit on
his Jand on which the owner Seeks (o construct his
principal place of residence. Such fee shall not be
refunded by the Department unfil final resolution of any
appeals made by the owner from the denial

An owner or agent who withdraws his application shall
not receive a refund.

PART IV.
ELIGIBILITY DETERMINATION FOR WAIVER.

§ 4.1 Determining eligibility.

A, An owner seeking a waiver of an application fee
shall request the waiver on the applicafion form. The
Department will require information as fo income, family
size, financial status and other related daia. The
Department shall not process the applicafion unfil final
resofution of the eligibility determination for waiver.

B. It is the owner’s responsibility to furnisfi the
Department with the correct financial data in order to be
appropriately classified according to income level and fo
determine eligibility for a waiver of an application fee.
The owner shall be required to provide written verification
of Income such as check stubs, written letter from an
employer, W-2 forms, efc, In order fo provide
documentaiion for the application.

C. The proof of income must reflect current income
which is expected to be available during the next iwelve
monthis period. Proof of income must include: Name of
employer, amount of gross earnings, pay period for stated
earnings. If no pay stub, a written sfatement must include
the name, address, telephone pumber and title of person
certifying the income.

PART V.
EMERGENCY REGULATIONS.

§ 5.1. Notice.
The Deparimeni will recelve, consider and respond fo

petitions by any interested person at any time with respect
to reconsideration or revision of this regulation,

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Regulation: VR 468-03-2.6109, Transfer of Asseis.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Daites: July 11, 1988 through July 1, 1989.
DECISION BRIEF FOR: The Honorable Gerald L. Baliles,
Governor

SUBJECT: EMERGENCY REGULATION CONCERNING
THE TRANSFER OF ASSETS

SUMMARY
1. REQUEST: The Governor is hereby requested to
approve the adoption of an emergency regulation

concerning the Transfer of Assets. Since the President
signed the Catastrophic Health Care Bill on July 1, 1988,
the Depariment is requesting the Governor’s prompt
approval. Prompt approval will enable the Depariment to
adopt the regulation and file it with the Registrar of
Regulations to achieve a timely regulatory effective date.

2. RECOMMENDATION:

/s/ Ray T. Sorrell, Director
Date: July 1, 1988

3. CONCURRENCES:

Secretary of Health and Human Resources: Concur

/s/ Maston T. Jacks (for Eva §. Teig)
Date: July 1, 1988

4. GOVERNOR'S ACTION: Approve

/s/ Gerald L. Baliles, Governor
Date: July 10, 1988

5. FILED WITH.:

/s/ Ann M, Brown
Deputy Registrar of Regulations
Date: July 11, 1988 - 2:25 p.m.

DISCUSSION

6. BACKGROUND: On June 14, 1988, the United States
Congress passed the Catastrophic Health Care Bill which
included a number of provisions affecting Medicaid. The
bill was enacied and became effective upon the
President’s signing it on July I, 1988. Section 1924(h)
amended § 1917(c) of the Social Security Act which
provides the authority for States to impose a period of
Medicaid ineligibility for individuals who transfer or
dispose of assets in order to become or remain eligible for
Medicaid.

An emergency regujaiion is needed to amend the Siate
Plan for Medical Assistance to comply with the new
federal statutory requirements. Without this emergency
regulation, the amendment to the State Plan c¢an not
become effective uniil August due to the prior publication
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requirements of the Virginia Administrative Process Act, §
9-6.14:1. Therefore, the Governor is requested to authorize
the Department of Medical Assistance Services to issue
this emergency regulation.

Since 1969, Virginia Medicaid has imposed sanctions on
individuals who have transferred asgsets in order to
become or remain eligible for Medicaid. Medicaid is a
program of assistance for indigent persons who are too
poor {o purchase health care services, Because the
expense of medical treatment can be high and the
eligibility limits for Medicaid have remained very low, a
large number of individuals who wanted to retain assets or
to pass them to their heirs have transferred ownership of
these assets without compensation in order to become
eligible for Medicaid. The sanction was designed to
discourage individuals from deliberately impoverishing
themselves in order to qualify for Medicaid. Unfortunately,
the legal authority under which states were imposing
transfer of assets rules was questionable,

In 1981, because transfers of assets were becoming a
growing national problem and federal courts were
declaring state initiated {ransfer of assets rules invalid,
Congress passed § 1917 of the Social Security Act. This
statute gave States the express legal authority to adopt an
option to impose a period of ineligibility for Medicaid
upon anyone who transferred assets with the intention of
becoming or remaining eligible for Medicaid. The length
of the period of ineligibility depended on the
uncompensated value of the transferred asset. In
determining the length of ineligibility, Virginia calculated
the “uncompensated value” by deducting any compensation
received for the property from the fair market value.
Effective July 1, 1981, Virginia adopted the option to
impose a transfer of assets sanction. For an
uncompensated value of $12,000 or less, the individual
waited 24 months before becoming eligible for Medicaid.
For uncompensated value greater than $12,000, the waiting
period was extended 2 months for each additional $1,000
of total uncompensated value,

Since 1981, a number of staies have adopted transfer of
assets rules. However, Congress was concerned that not all
states had done so. Therefore, in the Catastrophic Health
Care Bill Congress amended § 1917(c) of he Social
Security Act to mandate that all States impose a transfer
of asgets rule. The mandatory rule is more liberal than
the former optional rule in order to be consistent with the
new provisions on spousal impoverishment which were also
included in the Catastrophic Health Care Bill.

After the Governer's approval is given, the Department of
Medical Assistance Services expects to immediately file
this emergency regulation with the Registrar of
Regulations for publication as soon as possibie in the
Register. The effective period of the emergency regulation
will be limited to one year or until full compliance with
the provigions of the APA process in § 9-6.14:9 of the Code
are met, This emergency regulation is to become effective
upon its adoption and filing with the Registrar of

Regulations.

7. AUTHORITY TO ACT: The Governor is requesied to
approve the adoption of an emergency regulation in
accordance with the § 9-6.14:41(C)(5) of the Code of
Virginia. Without this approval, the Department will have
no regulatory authority after July 1, 1988, for the proper
administration of this aspect of the Medicaid program and
therefore would be exposed to federal sanction or to
litigation,

This emergency regulation will supersede those now in
effect. In addition, it will supersede the requirements of §
32.1-325 of the Code of Virginia relating to transfers of
assets into irrevocable burial trusts.

The Code of Virginia at § 32.1-3256 gives the Board of
Medical Assistance Services the authority to promulgate
regulations which contradict Virginia Code requirements if
the regulations are necessary to implement federally
mandated changes. During the 1989 session of the General
Assembly, the Department will request an amendment of
the Code to conform with federal requirements,

8. FISCAL/BUDGETARY IMPACT; The present transfer of
assets rule counts transfers from individuals who are living
at home or in an institution, The amendment to § 1917(c)
exempts transfers unless the individual is living in an
institution,

The transfer of asseis rule was deveioped to discourage
individuals from impoverishing themselves to become
eligible for Medicaid or to deter their application for two
years after self-impoverishment. People retain their
resources and spend them on medical bills or wait two
years after transferring property before applying. Because
it appears that this rule works there is, therefore, only
limited data available to document the consequences of its
absence.

Based on the very limited data available, the Department
can anticipate that the impact will be at least:

Total GF NGF

FY89 $9,241,024 4,506,847 4,734,177

This is the annualized estimated value of resources held
by nursing home residents who, in the last quality control
review, were denied Medicaid eligibility because of excess
resources, While current nursing home residents can not
transfer property and gain eligibility, prospective residents
can follow an easily identifiable series of maneuvers io
obviate the rule as it is described in the Catastrophic
Health Care bill, This estimate is likely to be very low
because it does not include transfers of assets by
applicants who are not nursing home residents, Such
transfers will now he totally exempi Because of lack of
data, estimates are not yet complete on the costs of these
individuals.

In addition, DMAS anticipates a direct loss of:
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Total GF NGF

FY89 $999,333 487,375 511,958

This is the value of benefiis to people whe actually
transferred assets and who will now be found eligible.
Because many individuals who are informed of Medicaid
eligibility rules may not have applied for benefits in the
past, the loss of the deterrent effect of the rule will result
in additional expendifures which cannot, at this point, be
estimated.

‘Thus, the total
minimum:

impact of this change would be at

Total GF NGF

FYBS $10, 240,357 4,994,222 5,246,135
Based on data available now, this impact is not projected

to change over future years.

9, RECOMMENDATION: Recommend approval of this
request to adopt the described emergency regulation.
Failure by the Department to take this adoption action
will leave the Department out of compliance with federal
statute and subject to litigation.

10. Approval Sought for VR 460-03-2.6190

Approval of the Governor is sought for the emergency
modification of the Medicaid regulation in accordance with
the § 9-6.14:4.1(C)(5) of the Code of Virginia to adopt the
following reguiation:

® * *®

1. An institutionalized individual (as defined in
paragrapk 3} who, at any time during the 30 month
period Immediately before the individual's application
for medical assistance under the State plan, disposed
of resources for less than fair market value shall be
ineligible for Medicaid. The period of neligibility shall
begin with the month in which such resources were

transferred and the number of months in such period
shall be equal to the lesser of '

a. 30 months, or

b. the total nncompensated value of the resources
so transferred, divided by the average cost, fo a
private patient at the time of application, of
nursing facility services in the State.

2. An individual shall not be ineligible for medical
assistance by reason of paragraph 1 lo the extent
that '

a. the resources transferred were @ home and title
to the home was transferred to

(1) the spouse of such individual

(2) a child of such individual who is under age 21,
or is blind or disabled as defined in § 1614 of the
Social Security Act;

(3 a sibling of such individual who has an equity
interest in such home and who was residing in
such individual’s home for a period of at least one
vear immediately before the date of the individual's
admission to the medical instifution or nursing
Jaceity; or

(4) a son or daughter of such individudl (other than
a child described in clause 2) who was residing in
such individual's home for a period of at least two
years immediately before the date of such
individual’s admission to the medical institution or
nursing facility, and who (as determined by the
State) provided care to such individual which
permitted such individual to reside at home rather
than in such an Institution or facility;

b, The resources were transferred to (or to another
for the sole benefit of) the cormmunity spouse as
defined in § 1924h)2) of the Social Security Act, or
the individual’s child who is blind or permanently
and totally disabled;

¢. A satisfactory showing is made to the Stale (in
accordance With any regulations promuigated by
the Secretary of the United States Department of
Health and Human Services) that

(1) the individual intended to dispose of the
resources either at fair market value, or for other
valuable consideration, or

(2) the resources were transferred exclusively for a
purpose other than to qualify  for medical
assistarnce, or

(3) the State determines that denial of eligibility
would work an undue hardship.

3. In this section, the term “institutionalized
individual” means an individual who is an inpatient
in a medical institution or nursing factity.

5-(. This section applies fo resources disposed of on or
after July I, 1958.

VIRGINIA BOARD OF PROFESSIONAL COUNSELORS
Title of Regulation: Emergency Regulations of the Board
of Professional Counselers (§ 2.2.B Supervised
Experience). ‘

Statutory Authority: § 54-929 of the Code of Virginia.

Effective Daies: July 12, 1988, through July 11, 1985.
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Summary:

The Board of Professional Counselors has determined
that, within its new regulations that become effective
July 6, 1988, it is necessary to amend two sections. If
§ 2.2B2 The Supervisor, is not amended,
approximately 25 nonlicensed individuals, previously
approved by the Board to provide supervision under
ifs existing regulations, will be acting in violation of
the Board’s new regulations, which require supervisors
to be licensed. Approximately 50 counselor trainees
will be practicing counseling in violation of the new
regulations governing supervisory experience.

If & 22B4 is not amended, any nonregistered
supervised experience obtained prior to July 6, 1988,
will not be considered acceptable by the Board for
the purposes of licensure. Applicants for licensure as
a professional counselor must document for the Board
two years of postgraduate degree experience in
counseling practice.

Basis of Emergency:

The Board's new regulations require supervisors of
counselor trainees to be licensed as professional
counselors, psychologists, school psychologists, clinical
psyvchologists, clinical soclal workers, or psychiatrists.
The Board's current regulations require supervisors to
be licensed or ‘license-eligible” as one of these
practitioners as a condition for being approved by the
Board as a supervisor.

Under the existing regulations, the Board requires
individuals to apply to the Board and become
designated as a “Board-approved” supervisor.
Approximately 50 counselor lrainees are currently

working under the supervision of Board-approved
nonlicensed supervisors. Unless an emergency
regulation is implemented, these frainees wiil have o
discontinue their training with these supervisors and
enlist the supervision of licensed practitioners. The
Board Is of the opinion that an interruption in these
trainees’ learning experiences will create an
unnecessary hardship for these individuals. Trainees
currently registered with the Board working under
these supervisors should be allowed fo complefe their
training. No new supervisory arrangements With

nonlicensed supervisors will be approved.

are strongly encouraged to initially registered their
supervision to assure its acceptability.

Through an emergency regulation, the Board wifl be
permitied to consider a (trainee’s supervised
experience that was not registered with the Board
prior to July 31i, 1988, Supervision obtained after that
time must meel the Board's new requirements.

If an emergency regulation is nol Implemented,
individuals in nonexempt seltings who apply for
licensure without having registered their two years of
supervised experience Wil have to repeat the
supervised experience before they can qualify for
licensure.

Nature of Regulation.

The emergency regulations will:

1. Allow persons who were Boardapproved as
supervisors under the existing regulations, burt who
are not licensed, to continue the supervision of
trainees that have been registered with the Board
until the completion of the trainee’s supervised

experience.

2. Allow the Board to consider supervision that was
received but nol registered prior to July 31, 1988 to
be considered acceptable for the purposes of ficensure.
Such supervision must have met the requirements of
the Board that were in effect at the time the
supervision was rendered.

Failure to implement the emergency regulations will
present a financial hardship for trainees who will be
required to pay for additional supervised experience
in an effort to meet the Board’s new regulations.

The emergency regulations will be effective for one
year from the date they are enlered or until they are
modified or suspended by regulations promulgated
according fo the normal rulemaking procedures under
the Administrative Process Act.

The Virginia Board of Professional Counselors will
receive, consider, and respond to petitions by any
interested person at any time after reconsideration of
a revision of these regulaiions.

EMERGENCY REGULATIONS OF THE BOARD OF
PROFESSIONAL COUNSELORS (§ 2.2.B SUPERVISED
EXPERIENCE).

In addition, the Board intends to allow nonregistered
supervision obtained prior to July 31, 1988 to be
considered acceptable towards licensure if such
supervision met the Board's requirerments at the time
it was rendered. The Board has been allowing
nonregistered supervision to be accepied for purposes
of licensure. The Board's new regulations require all
supervised experience In a nonexempt seliing lo be
registered at the onsel of the experience with the
Board. No allowance is made for the relroactive
approval of supervision. Trainees in exempt settings

Amendments to the Regulations Governing the Practice of
Professional Counseling,

Section 2,2.B.2. The supervisor.

a. A person who provides supervision for a
prospective applicant for licensure as a professional
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counselor shall be licensed as a professional
counselor, psychologist, school psychologist, clinical
psychologist, clinical secial worker, or psychiatrist.

& (/) Supervision by relatives of a prospective
applicant will not be approved.

b- (2) The supervisor of a prospective applicant shall
assume full responsibility for the clinical activities
of that prospective applicant specified within the
supervisory coniracti for the duration of the
supervised experience,

b. Persons who do not meet the requirements of §
2.2B8.2a but were approved by the Board prior to
July 31, 1988, to provide supervision to prospective
applicants for licensure may continue to provide
supervision to that individual, provided that the
supervisory arrangement was regisitered with the
Board prior to July 31, 1988,

Section 2.2.B.4. Decumentation of supervision,

a. Applicants must document successful completion
of their supervised experience on appropriate forms
at the time of application. Supervised experience
obtained prior to July 31, 19588, that was not
registered with the Board may be accepted towards
licensure if this supervision mel the requirements of
the Board which were in effect at the fime the
supervision was rendered.

I recommend the adoption of the appended regulations of
the Board of Professional Counselors on an emergency
basis under the provisions of Code of Virginia §
9-6.14:4.1.C.5. These emergency regulations, if approved,
shall expire one year following the date upon which they
become effective or upen the effective date of
replacement regulations proposed and promulgated under
the nonemergency provisions of the Administrative Process
Act, whichever is sooner.

/s/ Bernard L. Henderson, Jr., Director
Department of Health Regulatory Boards
Date: June 30, 1988

I approve the adoption eof the appended regulations of the
Board of Prefessional Counselors on an emergency basis
under the provisions of Code of Virginia § 9-6.14:4.1.C.5.

/s/ Gerald L. Baliles, Governor
Date: July 10, 1988

I acknowledge receipt of the appended emergency
regulations to become effective immediately.

/s/ Ann M. Brown
Deputy Registrar of Regulations
Date: July 12, 1988 - 2:39 p.m.

DEPARTMENT OF SOCIAL SERVICES (BOARD OF)

Title of Regulation: VR 615-01-15. Aid t¢ Dependent
Children - Unemployed Parent Demonsiratien (ADC-UP
Deme} Preject.

Staiuiory Authority: § 63.1-25 of the Code of Virginia.
Effective Date: July 1, 1988 through June 30, 1989
Preamble;

For the past four years, Virginia has ftested various
programs te assist unemployed two-parent households.
From October 1, 1984, through June 30, 1986, the
Emergency Services for TIwo-Parent Unemployed
Families Program was operated in 15 localities; the
program  was based on General Relief Program
eligibility criteria.

Since July I, 1986, the Depariment of Social Services
has operated the Aid fo Dependent Children -
Working Parents (ADC-WP) Program [fo provide
temporary Jfinancial assistance fo unemployed
two-parent households. Eligibility criteria for the
ADC-WP Program parallel the federal Aid fo Families
with Dependent Children-Unemployed Parent
(AFDC-UP) Program found in federal regulations at 45
CFR 233.100 with the exception that the eligibility for
parlicipation in the ADC-WP Program Is limited to
six months. The Emergency Regulation (VR 615-01-15)
authorizing the department to operate the ADC-WP
Prograrr expires June 30, 1958,

The 1987 session of the Virginia General Assembly:
mandated that the Office of the Secretary of Human'
Resources conduct a comprehensive evaluation of all
unemployed fwo-parent assistance programs which the
Commonwealth has piloted to explore alternative
policies to address the social service and financial
assistance needs of unemployed itwo-parent households
in Virgimia. The Secretarial Study revealed that
Virginia’s unemployed itwo-parent households will be
best served by a program which, like the ADC-WP
Program, is based on the federal AFDC-UFP eligibility
criteria. The study further revealed, however, that the
federal requirements should be modified to ensure
that the limited state resources are fargefed af the
most economically depressed areas of the stale. The
program, to be known as the Aid to Dependent
Children - Unemployved Parent Demonstration (ADC-UP
Demo) Project, will modify the federal program
requirements to ensure families in areas of extended
high unemployment who would not otherwise qualify
Jor assistance under the federal program requirements
will be eligible for participation in the project.

In response fo the Secretarial Study, the Virginia
General Assembly appropriated $1.25 million for each
vear of the 1989-1990 biennium for the Depariment of
Soctal Services fo conlinue to operale an assistance
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program to meet the needs of unemployed two-parent
households, Due lto the immediate needs of
unemployed two-parent households, the department
finds that a situation necessitating immediate
promulgation of an emergency regulation exists. The
emergency precludes the promulgation of said
regulation from the public participation requirements
of the Administrative Process Act, § 9-6.14:4.1 of the
Code of Virginia.

The emergency approval of the Governor Is needed to
allow the department fo continue a program to assist
unemploved two-parent households effective July 1,
1988. The inability of the department to promulgate
such regulation Wwill result in a delay in the program’s
implementation.

The Department of Social Services will receive,
consider, and respond to any petitions to reconsider
or revise the emergency regulation contained herein
which may be filed by interested persons or groups
prior to the regulation’s expiration.

Summary:

Pursuant to § 63.1-25 of the Code of Virginia, the
State Board of Social Services has been delegaled
authority to promulgate rules and regulations
necessary for operation of public assistance programs
in Virginia.

The Department of Social Services, In comjunction
with the Office of the Secretary of Human Resources,
is proposing the implementation of a program lo
assist unemployed two-parent households similar to
the Aid to Dependent Children-Working Parents
(ADC-WP) Program; state regulatory authority to
operate the ADC-WP Program expires June 30, 1958,
The program being proposed, the Aid to Dependent
Children-Unemployed Parent Demonstration (ADC-UP
Dermo) Project, will modify the federal requirements of
the Aid to Families with Dependent
Children-Unemployed Parent (AFDC-UP) Program
found at 45 CFR 233.100. These modifications are
necessary in order to meet the needs of unemploved
two-parent households in the most economically
depressed areas of the Commonweaith,

The ADC-UP Demo Project will become effective July
1, 1988.

VR 615-01-15. Aid to Dependent Children - Unempioyed
Parent Demonsiration (ADC-UP Demo) Project.

PART 1,
DEFINITIONS.

§ 1.1. The following words and terms, when used in these
guidelines, shall have the following meaning unless the
context clearly indicates otherwise:

“Exempt resources” means the home in which the
assistance unit lives and its contents; one motor vehicle
with an equity value of $1,500 or less; income producing
farm and husiness equipment; cash and other assets, the
fotal of which does not exceed the established resource
maximum of $1,000; one burial plot per assistance unit
member; and burial funds and/or funeral arrangements
with an equity value of $1,500 or less per assistance unit
member,

“Principal wage earner” means the parent in the home
who earned the greater amount of income in the 24-month
period, the last month of which immediately precedes the
month in which an application is filed for assistance.

“Resource” means real and personal property, both
liquid and nonliquid, including cash, bank accounts, the
cash value of hank accounis, the cash value of life
insurance, trust funds, stocks, bonds, mutual funds, or any
other financial instruments, which the assistance uni{ has
the right, authority, or power to liquidate.

“Sibling” means two or more children with at least one
natural parent in common.

“Standard of assistance” means the dollar amount,
based on the family size, which has been established to
cover predetermined monthly maintenance needs. The
standard of assistance represents payment levels at 90%
of the standard of need.

“Standard of Need” means the full monthly amount,
based on the family size, which Is needed to cover the
cost of predetermined monthly maintenance needs.

“Unemployed” means emplo