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VIRGINIA REGISTER

The Virginia Register is an official state publication issued °
every other week throughout the year. Indexes are published -

quarterly, and the last index of the year is cumulative.

The Virginia Register has several functions. The full text of all
regulations, hoth as proposed and as finally adopted or changed
by amendment are required by law to be published in the
Virginia Register of Regulations. -

In additlon, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencles.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Regisier a notice of proposed’ action;
a basis, purpose, impact and summary statement; a notice giving
the public an opportunity to comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy, In
such case, the full text of the regulation wili be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Regfster,
sixty days must elapse before the agency may take action on the
proposal,

During this time, the Governor and the General Assembly wxli
review the proposed regulations. The Governor will transmit his-
comments on the regulations to the Regisirar and the agency and.
such comments will be published in the Virginia Register.

Upon receipt of the Governor's comment on a proposed
reglation, the agency () may adopt the propesed regulation, . if
the Governor has no objection to the regulation; (li) may modify
and adopt the proposed reguiation after considering and
incorporating the Governor's suggestions, or (iii) may adopt the
regulation without changes despite the Governor’s
recommendations for change.

The appropriate standing commitiee of each branch of the-

General Assembly may meet during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promulgating agency. The objection wiill be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Regisirar, the objecting legisiative Committee, and the
Governor

When final action is {aken, the promulgating agency must agaln
publish the text of the regulation, as adopted, highlighting and
explaining any substantial changes in the final regulation, A
thirty-day final adoption period will commence upon publication in

_the Virginia Register.

The Governor will review the final regulation durmg this time
and if he objects, forward his chjection to the Registrar and the
agency. His objection will be published in the Virginia Register. If
the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promaulgating agency, unless (i) a legislative
objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall

- "“The Virginia Register of Regulations”
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be after the expiration of the twenty-one day extenston period; or
(ii} the Governor exercises his authority to suspend the regulatory
process for _solicitation of ‘additional public comment, in which
event the regulation, unless withdrawn, becomes effective on the
date specified which date shall be after the expiration of the
period for which the Governor has suspended the regulatory

. process, s

Proposed action on regulations may be withdrawn by the

~ promulgating agency at any time before final action is taken,

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor io.issue an emergency regulation, The
emergency regulation becomes operative upon its adoption and
filing with the Regisirar of Regulations, unless a later date is
specified. Emergency regulations are limited in time and camnot
exceed @ twelve-months duration. The emergency regulations will
be published as quickly as possible in the Virginia Regisier,

During the time the emergency status.s in effect, the agency
may proceed with the adoption of permanent regulations through
the- usual procedures (See “Adoption, Amendment,. and Repeal of
Regulations,” above). If the agency does npt choose to adopt the
regulations, the emergency status ends when the . prescnhed time
llmit expires. s .

oA b
STATEMENT

The foregoing constitutes a pgeneralized statement of the
procedures to be followed. For specific statutory. language, it is
suggested that Article 2 of Chapter 1.1:1 (§§. 9-6.14:6 through
0-6.14:9) of the Code of Virginia be examined carefully.

o CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date, 1:3 VA.R. 75-77 November 12, 1884 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984.

i

{USPS-001831) is
published bi-weekly, except four times in January, April, July and
October for $85 per year by.the Virginia Code Commission,
General Assembly Bullding, Capitol Square, Richmond, Virginia
23219, Telephone (804) 786-3591. Second-Class Postage Rates Paid
at- Richmond, Virginia. POSTMASTER: Send address changes to

_the Virginia Register of Regulations, P.0. Box .3:AG, Richmond,
. Virginia 23208-1108,

The Virginia Register of Regulations :s published pursuant (o
Article 7 of Chapter 1.1:1 (§ 9-8.14:2 et seq.) ,of the Code of
Virginia. Individual copies are available for $4 each from the
Registrar of Regulations,

Members of the Virginia Code Commission: Dudley J. Emick,
¥r,, Chairman, J. Samuel Glasscock, Vice Chairman; Russell B,
Carneal; Joseph V. Gartlan, Jr; John Winge Knowles; Gail S.
Marshall; E. M. Miller, Jr; Theodore V. Morrison; William F.
Parkerson, Ir; A. L. Philpoett,

Staff of the Virginia Register: Joan W. Smith, Registrar of
Regulations; Ann M. Brown, Deputy Registrar of Regulations.
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PROPOSED REGUILATIONS

For information concerning Proposed Regulations, see information page.

heen stricken Indicaies proposed text for deletion,

Symbol Key
Roman type Indicates existing text of regulations, ffalic {ype indicates proposed new texi. Language which hag

CRIMINAL JUSTICE SERVICES BOARD
Title of Regulation: VR 246-03-01. Rules Relating to
Compulsory Minimum Training for Private Security
Services Business Personnel.

Statutory Authority: § 9-182 of the Cede of Virginia.

Public Hearing Date: Ociober 4, 1989 - 9:30 a.m.
(See Calendar of Evenis section
for additional information,)

Summary:

The proposed amendments fo the subject rules are
submitted in accordance with § 9-6.14:7.1 of the Code
of Virginia.

These amendmenis are being proposed pursuant to the
regulation lIssuing authority granted lo the Criminal
Justice Services Board by § 9182 of the Code of
Virginia.

The proposed amendments include an Increase of
hours of minimum (training required for private
investigators and guards. Additionally, the proposed
amendments require armed private securily services
business personnel fo complete the Virginia Modified
Double Action Course as opposed to the existing
Modified Private Security Firearms Course. This
charge increases the number of rounds fired for
qualification from 25 to 60 rounds,

In addition, the rules also provide operational
procedures and administrative guidelines for approved
schools conducting (raining for private security
services business personnel. Proposed amendmenis
govern applications for renewal of approval,

submission of training schedules, and qualifications of
Instructors.

VR 240-03-01. Rules Relating to Compulsory Minimum
Training for Private Security Services Business Personnel.

PART L
GENERAL.

Pursuant to the provisions of § 9-182 of the Code of
Virginia, the Criminal Justice Services Board hereby
promulgates the following rules for compulsory minimum
training standards for private security services business
personnel.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Approved {raining school” means a training school
which provides instruction of at least the minimum
training standards mandated and approved by the
department for the specific purpose of training private
security services business personnel.

“Board” means the Criminal Justice Services Board.

“Class” means a minimum of 50 minutes of instruction
on a particular subject.

“Department” means the Department of Criminal Justice
Services.

“Director” means the chief administrative officer of the
department.

“Private security services business” means any person
engaged in the business of providing, or who undertakes to
provide, armored car personnel, guards, private
detectives/private investigators, couriers or guard dog
handlers, to another person under contract, expressed or
implied,

“Private security services business personnel” means any
employee of a privaie security services business who is
employed as an unarmed guard, armed guard/courier,
armored car personnel, guard dog handler or private
detective/private investigator.

“School director” means the chief adminisirative officer
of an approved training school.

“Session” means a group of classes comprising the totai
hours of mandated training in a category (unarmed
guards, armed. guards/couriers, armored car personnel,
guard dog handlers, private detectives/private
investigators). Sessions are approved on the basis of
schedules submitted by approved training schools in
accordance with rules established herein.

PART IL
COMPULSORY MINIMUM TRAINING STANDARDS
FOR PRIVATE SECURITY SERVICES BUSINESS
PERSONNEL.

§ L Cempulsery minimum (raining standards unarmed
guards: :
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4 Pursuant to the provisions of § 8182 of the Code of
Virginie; the beard esteblishes the following es cempulsery
minimum training siepdards for unermed guards:

§ 2.1, Guards:

Core Subjects Hours
1. Administration and security orientation ......... 32
2. Legal authority .......ooveviiiiiiiiaririneiaeennns 46
3. Emergency and defensive procedures .......... ]

4. Written Examination (refer io §§ 410 threugh
41042 § 40 K )

Total Hours (excluding written examination) . 12 I6
$ 23: Compuisory minimum training standards armed
Suardeleouriers;

A: Pursuant to the provisions eof § 0-182 of the Code of

Virginia; the board esteblishes the following compulsery
minimum treining standards for armed guards/ecuriers:

Core Subjeets Hours
L Administration and seeurity eorientation ............ 3
2 Legal aBROTHY .....oeieneiiiiiiiiiieeieias 4
¢ Emergency and defensive procedures ............. )

e Firearms weitten examinaton: {refer to §§ 410:A:;

& Renge - Ne minimum hours required: Eaech
persen who earriers oF has immediate aceess to &
firearm in the performanee of duty shall
satisfactorily complete the preseribed firearms
eowrse with the type and caliber andfor type and
gauge of firearm that is immediately accessible er
earried in the performence of duty: (refer to §§

Total (exeluding wrilten examinations; sheigun
classroom and all firearms range trainingy 18 hours

§ 23 Compulsory minimum itraining standerds armered
ear persennel

A—Pu;su&attethepreﬂsieasei§9—t$39¥t—he€edeef

Heurs
B g o 2o s 2 - R 6
B CIASSFOOME ...o.vvvvnvnrrnrnnrivninerinenees -4 bours
{refer to § Bl:Ay
b- Shelgun classreom (f appleable} ............... -1
trefer to § 6185

¢ Firearms written examinetion. (refer to 3§ 410

d¢: Range - Ne minimum hewrs reguireds Eaeh
persen wheo ecarries or has bmmediale aceess to a
firearm i the performanes of dwty shall
satisfactorily ecomplete the firearms

& 4 § 2.2, Compuisery minimum training stendards guard
dog handlers: Guard Dog Handlers:

A—Pufs&aﬁttemepfewsmsef§9—}saeftheeedeef

Core Subjects Hours
. Administration and seeurity orientatien ............ 3
2 Eegal agthorlY .......oooiiiiiiiii e 4
3: Emergenecy and defensive procedures ............. &
4. Core subjeels written examination:
{refer to §§ 410 through 430:A3)
1. Guard Training (See § 2.1) .......c..cvvvvuiininn., 16
B: 2, Basic obedience retraining ....................... 6
é: 3. Canine atteek pafrol techniques ................. 6

% . 4. Written examination.
430412 § 4.0(K))

(refer to §§ 410 and

Total Hours
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a: Classreoom ..........-6 hours - (refer to § 5.1, A)

& Range - No minimum howrs required: Each
perse whe eairies ofF has hnmediate aeecess {8 a
fﬁeafmmthepefmmaﬂee&fd&t-ysm

classrooir and el firearms ranpe training) 30 hours:

¢ %5 § 23 Compulsory minimum training standards
Private Detectives/Private Investigators:

A—P&Psu&ﬂttetheprewmef§9-}sae~ftheeedeei

..................................................... 48
2. General investigative techniques

3. Interview and interregation Inferviewing technigues

..................................................... 4 8
4, Criminal law and procedure & rules of evidence

..................................................... 68
5. Civil law and procedure & ruiles of evidence . & 10

6. Civil and eriminel rules of evideree [Repealed] ... 4
7. Collecting and reporting information ............ 46
8. Written comprehensive examination,

B. Firearms {f carried in the performance of duty) -6

@ CHASSFOOM  .......viiinnrerrnt s ciiiiararnnnraans £
{refer to & BlAy

b Shotpun classreemn (f applieable) - 1 hour {refer
te § 5B

¢ Firearms written cxaminntion. (refer to §§ 4£30:A:

d&: Range - No minimun hours required: Egeh persen
whe ecarries or has immediate aceess to a fircarm

in the performance of duty shall satisfacterily
ecomplete the preseribed fHrearms eeurse with the
type and ecaliber and/or type end gauge of firearm
that is imnnediately acecessible or earried in the
performance of duty: (refer to $§ 5:LA end 518

Total Hours {rE—xeluéﬂag shotgun eclassroom and all
.......................... 61

§ 2.4, Firearms/training (required for all armored car
personnel and other armed privale security services
business personnel).

1, Classroom - 8 hours (Refer fo § 5.1 A.)

2. Shotgun Classroom (if applicable) - 1 hour (refer fv
§ 5.1 B)

3. Firearms Written Examination (refer fo § 4.1 K)

4. Range - No minimum hours required. Each person
who carries or has immediate access to a firearm in
the performance of dufy shall satisfactorily complete
the prescribed firearms course with the itype and
caliber or type and gauge of weapon (that Iis
immediately accessible or carried in the performance
of duty. (Refer to §§ 5.1 A, and 5.1 B.)

Total Hours (excluding wrilten examinations, shotgun
classroom and all firearms range training. ............... ]
PART IIL
APPLICABILITY,

§ 3.1. Applicability.

¢ 3 A Every person employed by a private security
services business as a guard, courier, armored car
personnel, guard dog handler, private detective/private
investigator as defined by § 642827 54.1-1900 of the Code
of Virginia who has not met the compulsory minimum
training .standards prior to the effective date of these
regulations, must meet the compulsory minimum training
standards herein established unless provided otherwise in
accordance with §§ &2 ox 83 3.1 Bor 3.1 C.

§ %2 B. Persons who meet the statutory requirements
ag set forth in § 9-182 of the Code of Virginia, may apply
for an exemption from the mandatory training. The
director may issue such exemption or partial exemption on
the basis of individual qualifications as supported by
required documentaiion. The director shall not issue more
than a partial exempiion to those persons who have
remained out of law-enforcement employment in excess of
24 months. Those applying for and receiving exemptions
must also comply with the all firearms requirements,
where applicable, and all regulations promulgated by tihe
Department of Commerce,

1. Persons receiving exempfions for the categories of
armed guard and guard dog handler must attend the
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two-hour class entitled legal authority.

2, Persons receiving exemption for the category of
private delective/private investigator must aftend the
ten-hour class entitled Civil Law and Procedures and
Rules of Evidence.

4 33 C. The director may authorize credit for training
received at a department approved school which meets or
exceeds the compulsory minimum training standards
required for private security services business personnel
provided that such training has been successfully
completed within 12 months of the date of application.

PART 1V,
APPROVED TRAINING SCHOOLS OPERATIONS.

§ 4.1. Approved Training Schools Operations.

A, Private securitly services business personnel training
schools must be approved annually by the department
prior to the first scheduled session. Approval is requested
by making application to the director on forms provided
by the department. The direcior, in accordance with §
9-6.14:11 of the Administrative Process Act, may approve
those schools which on the basis of curricula, instructors
and facilities provide training that meets the compulsory
minimum training standards. Renewal applications must
shall be submitted by no later than February lst of each
calendar yvear. A disapproval may be appealed to the
board in accordance with § 9-6.14:11 of the Administrative
Process Act.

¢ 42 B, Approved training schools desiring to conduct
firearms training classes only must request approval in
accordance with § 43 4.1 C

§ 43 C. Approved f(raining schools must submit a
proposed training schedule on a form provided by or
approved by te the department postmarked no less than 10
days prior to the beginning of each session. The tiraining
schedule must include the date, time, subject location aad
the name of the instructor for each class to be conducted
during the training session. Any changes in an approved
session maust shall be reported to the department
immediately, followed by written notification postmarked
the next working day. Approved tfraining sessions will be
conductad as scheduled.

¢ 44 D. Instruction shall be provided in no less than
50-minute classes.

§ 45: E. Approved training may not exceed eight hours
per day.

& 46: F. Instructor qualifications.

#A; I, Instructors teaching in an approved training
school must be approved by the depariment. Instructor
qualifications shall be based upon previous work
experience, instructional experience, training, and

education, As a minimum, instructors should meet the
following requirements:

+ a Have a minimum of twe three years
supervisory experience with a eontrget j
compeny; private security services business or with
any federal, U.S. military police , state, county or
municipal law-enrforcement agency, or

2: b. Have a minimum of one year experience as an
instructor or teacher at an accredited educational
institution or agency in the subject matter for which
approval iIs requested or in a related field.

¢. Must have completed an instructor development
program Wwhich meets or exceeds standards
established by the department,

d. Firearms instructors must have completed a
firearms instrucfors school, specifically designed for
law-enforcement or private security personnel.

& 47 G. Approved training schools will be subject to
inspection and review by the director and/ or his staff.
Out-ofstate approved training schools which require
inspection may be required to pay for actual expenses of
inspection.

H. Compliance agents are responsible for ensuring that
unarmed guards comply with compulsory minimum
training standards herein established for unarmed guards
and training records of such personnel may be subject to
inspection and review by the direcior and/ or his staff,

¢ 48. I Mandated training conducted without prior
approval from the department is null and void.

§ 4B J. The department may suspend or revoke the
approval status of an approved training school upon
written notification o the school’'s director. Such
notification shall contain the reasons for revocation or
suspension. The school’s director may appeal the
revocation or suspension by requesting a hearing before
the board or its designee . The request shall be in writing
and must be received at the department within 15 days of
the date of the revocation or suspension notification.

§ 4310 K. Wriiten examinations; grading

A written comprehensive examination is required at the
conclusion of training of the core subjects. When additional
training in excess of the core subjects is necessary to
meet the requirements set forth for armed
guards/couriers, armored car personnel, or guard dog
handlers, an additional examination will be administered
specifically for that portion of training, Schools conducting
training for private detectives/private investigators are
required to administer a comprehensive examination at the
conclusion of training.

A 1. All written examinations shall include at least

Virginia Register of Regulations
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three questions for each class of instruction in a
particular area of mandatory training.

+ a. Each core subject shall be separately tested
and graded. Individuals must attain a minimum
score of 70% in each core subject. Any individual
who fails fo attain a minimum score of 70% in each
core subject will be required to repeat the training
in the core subject{s) in which the individual is
deficient and aftain a minimum score of 70% on

b. Civil liability of use of firearms,

¢. Criminal liability of use of firearms,
d. Deadly force,

e, Justifiable deadly force,

f. Range safety,

the retest in order to satisfactorily complete this
section of the iraining.

2 b. Mandated training in excess of the core

2. Range firing - (no minimum hours required) - The
purpose of this course is fo provide practical firearms
training to individuals desiring to become armed
private security services business personnel,

subjects shall be tested and graded. A minimum
score of 70% must be attained on the
examination{s) covering those mandated subjects in
excess of the core subjects. If an individual does not
achieve a minimum score of 70% on the
examination, the individual will be required to
retake such training and must atfain a minimum
score of 70% on the retest in order to satisfactorily
complete this section of the training.

& ¢. Firearms classroom training shall be separately
tested and graded. Individuals must achieve a
minimum score of 700, on the firearms classroom
fraining examination. Any individual who fails to
achieve a minimum score of 70% will be required
to retake such fraining and must attain a minimum
score of 70% on the reiest in order to satisfactorily
complete this section of the training.

4; d. Failure to achieve a minimum score of 70%
on the firearms classroom written examination will
exclude the individuai from the firearms range
training,

5: e. Firearms range training will be graded on a
satisfactory/unsatisfactory basis. All armed private
security services business personnel must achieve a
score of at least 70% 8% poinis out of a pessible
126 peints on the cpurse preseribed ir § 5540 |

PART V.
FIREARMS TRAINING

§ 5.1. Firearms Course Requiremenis .

Private security services business personnel who carry
or have a firearm available for immediate use in the
performance of duty will be required fo meet the
provisions of § 5.1 A andf or § 5.1 B ,or both .

A. Handgun.

1. Classroom training - classroom training will
emphasize but not be limited to:

a. The proper care of the weapon,

fr'srerg

a. Prior to the date of range training it will be the
responsibility of the school director to ensure that
all students are informed of the proper attire and
equipment to be worn for the firing range portion
of the training.

b. Course - Meodified private seewrity double aetion:
Virginia Modified Double Action Course

¢. Ammunition - 25 60 - rounds - factory loaded
Wadcutter or duty ammunition may be used for
practice apét or range qualifications ,or both .

d. Target - Silhouette (fullsize B2I-B2Ix or B-27) -
Alternate targets may be utilized with prior approval
by the director:

3. Course: Modified private security firearms course.

Nt
of
Bistamce  Posttion Rounds  Time
3 yds-  Point Shoulder & 15 weconds
3 yds~  Point Shoulder 0 42 seconds
" 15 yda+  Point Shoudder 1B +5 secomds

Virginia Modified Double Action Handgun

a. Virginia Modified Double Action Course for all
handguns carried in the performance of duty.

Target - Silhouette (B21, B2lx, B27) 60 rounds
Double action only

Minimum qualifying score - 70% or 42 rounds
within Sihouette

Phase 1 - 7 years, point shoulder position, 24 rounds

Load 6 rounds, fire 1 round on whistle (2 seconds),
repeat

Load 6 rounds, fire 2 rounds on whistle (3 seconds),
repeat

Load 6 rounds, fire 12 rounds on whistle (30
seconds), repeat
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Phase 2 -15 vards, point shoulder position, 18 rounds
Load 6 rounds, fire I round on whistle (2 seconds),
repeat
Load & rounds, fire 2 rounds on whistle (3 seconds),
repeat
Load 6 rounds, fire 6 rounds on whistle (12 seconds)

Phase 3 - 25 vards, 90 seconds, 18 rounds
Load 6 rounds, on whistle:
fire 6 rounds, kneeling, strong hand; reload _
fire 6 rounds, standing behind barricade, weak
hand;
reload, fire 6 rounds, standing behind barricade,
strong hand (kneeling position may be fired using
barricads)

4. Seoring: Peint velue indicated on irpining key
iocated on the B-27 target An individual must seore at
least 700G (88 poinis oul of & possible teotal of 126
peintsy to satisfacterily complete the eourse;

5. 4. An approved firearms instructor must be on the
range during all phases of firearms range training.
There shall be one firearms insiructor or assistant per
four shooters on the line,

B. Shotgun training.
instruction will

1. Classroom ftraining - classroom
emphasized but not be limited to:

a. Safe and proper use and handling of shotgun,
b. Nomenclature,

2. Range firing (no minimum hours required) - The
purpose of this course is to provide practical shotgun
training te those individuals who carry or have
immediate access to a shotgun in the performance of
their duty.

3. Ammunition - 5 rounds - Ammunition must be of
same type as carried in the performance of duty.

4, Course: Modified shotgun range

Distance Position No. Rounds Target

25 Yds. Standing/ 5 Silhouette

Shoulder

5 An approved firearms instructor must be on the
range during all phases of firearms range {raining.
There shall be one firearms instructor or assistant per
four shooters on the line,

§¢ 62 C Firearms retraining.

i, All armed private security services business
personnel must satisfactorily complete firearms
classroom and range training as prescribed in

subsections A and B of § 5.1, if applicable, within
every other calendar year as set forth below.
Approved schoois providing firearms retraining must
meet the requirements of § 4.1.

A: Al persens who were registered a5 armed privete
seeurity serviees business personnel during the peried of
Mareh 17 197% throuph December 3L; 1084, shell cemply
with this prevision by December 81; 1086; and thereafier
by December 31 of every other ealendar year

B. Al persens whe were registered as apmed private
seeurity services business personnel during the period of
January 1; 1085; through December 3%; 1085, shall comply
with this previsien by December 3L, 1887 and thereafter
by Becember 31 of every other calendar year:

C: 2. All persons who are registered as armed private
security services business personnel e er after the
effective date of this regulatien and who have
complied with the basic firearms training requirement
shall comply with this provision by December 31 of
the second calendar vyear after receipt of armed
registration and thereafter by December 31 of every
other calendar year.

PART VI
ATTENDANCE AND ADMINISTRATIVE
REQUIREMENTS.

§ 6.1, Attendance and Administrative Requirements.

¢ 6% A The compulsory minimum training standards
shall be atiained by attending and satisfactorily completing
an approved training school,

¢ 62 B. Private security services business personnel
enrolied in an approved training school are required to
attend all prescribed mandatory training classes.

§ 63: (. Tardiness and absenteeism will not he
permitted. Individuals violaling these provisions will be
required to make up any training missed.

§ 64 D. Each training school director will be required
o maintain a current file of attendance records,
examination scores, and firearms familiarization scores, on
each individual for three years from the date of the
training session in which the individual attendee was
enrolled.

§ 65 E Any changes in an approved school euwrrieuhurn
schedule |, instructors, dates, times and location ernd
training schedules; shall be reported to the department in
advance of any such change frmmnediately .

§ 66 F. The school director of each approved training
school shall submit a certification of compiletion of training
form which must be postmarked within seven days of the
conclusion date of an approved training session, for each
student who has satisfactorily completed aff classes
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comprising an approved training session with the
exception of unarmed guards training sessions . The
certification form will be prepared in triplicate; tihe
originial is to be mbmitted to the Department of
Commerce, one copy provided to the student and one copy
to be retained on file with the approved training school
for three years. The training certification forms will be
provided by the Department of Commerce. Ceréification of
satisfactory completion of unarmed guard training . sessions
shall be reported fo the depariment on forms provided by
or approved by the department. Such certification of
satisfactory completion of unarmed guard training shall be
submitted to lhe department within seven days of the
ending date of each approved training session. A copy of
the training certification shall be maintained by the
approved training school for a minimum of three vears.

& 671 G, The resumes and objectives as approved by the
department must sha!// be adhered to and all subject
matter must shal// be presented in its entirety.

§ 65: H. Failure to comply with rules and regulations.

All individuals attending an approved {raining school
shall comply with the rules promulgated by the board and
any other rules within the authority of the school director.
The school director shall be responsible for eaforcement
of all rules established to govern the conduct of attendees.
If the school direcior considers the violation of the rules
detrimental to the welfare of the school, the school
director may expel the individual from the school.
Notification of such action shall immediately be reported
to the employing agency and the director.

PART VIL
CERTIFICATION EFFECTIVE DATE

§ 7.1, certitieation Effective date.

These rules shall be effective January L; 1088 January
I, 1990, and until amended or rescinded.

[REPRINTED]
DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Titie of Regulation: State Plan for Medical Assistance
Relating to Amount, Duration and Scope of Services.

VR 460-03-3.1100; VR 460-05-2000.0000; VR 460-05-2000.1000.
New Drug Review Program.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Public Hearing Date: N/A - Written comment may be
submitied until September 15, 1989

(See Calendar of Events section

for additional information)

Summary;

These proposed regulations provide for the
establishment and operation of the Medicaid New
Drug Review Committee. The 1989 General Assembly
required the Department to develop a plan fo review
new drugs which can resull in their not being
covered by Medicaid. Once the Commitiee determines
a new drug is not to be covered, a physician wishing
to prescribe the drug must request prior authorization
before Medicaid reimbursement will be available,

VR 460-83-3.1100. New Drug Review Program.
General.

The provision of the following services cannot be
reimbursed except when they are ordered or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
services, family planning services, and home ealth
services. Physical therapy services will be reimbursed only
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases.

A, Medicaid inpatient hospital admissions (lengths-of-stay)
are limited to the 75th percentile of PAS (Professional
Activity Study of ithe Commission on Professional and
Hospital Activities) diagnostic/procedure limits, For
admissions under 15 days that exceed the 75th percentile,
the hospital must attach medical justification records to
the billing inveice to be considered for additional coverage
when medically justified. For all admissions that exceed 14
days up to a maximum of 21 days, the hospital must
attach medical justification records to the billing invoice.
(See the exception to subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVIII)
coinsurance for hospital care after 21 days regardless of
the length-of-stay covered by the other insurance, (See
exception to subsection F of this section.)

C. Reimbursement for induced abortions is provided in
only those cases In which there would be a substantial
endangerment to health or life of the mother if the fetus
were carried to term,

D. Reimbursement for covered hospital days is limited
to one day prior fo surgery, uniess medically justified.
Hospital claims with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff to determine appropriate medical
justification. The hospital must write on or attach the
justification to the billing invoice for consideration of
reimbursement for additional preoperative days. Medically
justified situations are those where appropriate medical
care cannot be obtained except in an acute hospifal setiing
thereby warranting hospital admission. Medically
unjustified days in such admissions will be denied.

E. Reimbursement will not be provided for weekend
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(Friday/Saturday) admissions, uniess medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff to
determine appropriate medical justification for these days,
The hospital must write on or attach the justification to
the billing invoice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriaie medical care cannot be obtained
except in an acute hospital setting thereby warranting
hospital admission. Medically unjustified days in such
admission will be denied.

F. Coverage of inpatient hospitalization will be limited to
a fotal of 21 days for all admissions within a fixed period,
which would begin with the first day inpatient hospital
services are furnished to an eligible recipient and end 60
days from the day of the first admission. There may be
multiple admissions during this 69-day period; however,
when total days exceed 21, all subsequent claims will be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied.

EXCEPTION:; SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Medical
documentation justifying admission and the continued
length of stay must be attached to or written on the
invoice for review by medical staff to determine medical
necessity. Medically unjustified days in such admissions
will be denied,

G. Reimbursement will not be provided for inpatient
hospitalization for any selected elective surgical procedures
that require a second surgical opinion unless a properly
executed second surgical opinion form has been obtained
from the physician and submitted with the hospital invoice
for payment, or is a justified emergency or exemption.
The requirements for second surgical opinion do not apply
to recipients in the retroactive eligibility period.

H. Reimbursement will not be provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory cutpatient surgery list unless the
inpatient stay is medically justified or meets one of the
exceptions. The requirements for mandatory outpatient
surgery do not apply to reciplents in the retroactive
eligibility period.

I. For the purposes of organ transplantation, all similarly
situated individuals will be f{reated alike. Coverage of
transplant services for all eligible persons is limited to
transplants for kidneys and corneas. Kidney transplants
require preauthorization. Cornea transplanis do not require

preauthorization. The patient must be considered
acceptable for coverage and t{reatmenf. The treating
facility and iransplant staff must be recognized as being
capable of providing high quality care in the performance
of the requested transplant. The amount of reimbursement
for covered kidney tramsplant services is negotiable with
the providers on an individual case basis. Reimbursement
for covered cornea transplants is at the allowed Medicaid
rate. Standards for coverage of organ transplant services
are in Afttachment 3.1 E.

§ 2. Outpatient hospital and rural health clinic services.
2a. Ouipatient hospital services.
1. Ouipatient hospital

diagnostic, therapeutic,
services that:

services means preventive,
rehabilitative, or palliative

a. Are furnished to outpatients;

b. Except in the case of nurse-midwife services, as
specified in § 440.165, are furnished by or under the
direction of a physician or dentist; and

¢. Are furnished by an institution that:

(1) Is licensed or formally approved as a hospital
by an officially designated authority for state
standard-setting; and

(2) Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements for participation in
Medicare.

2. Reimbursement for induced abortions is provided in
only those cases in which there would be substantial
endangerment of health or life to the mother if the
fetus were carried to term,

3. Reimbursement will not be provided for outpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion
unless a properly executed second surgical opinion
form has been obtained from the physician and
submitted with the invoice for payment, or is a
justified emergency or exemption.

2b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic,

No limitations on this service.
¢ 3. Other laboratory and x-ray services.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner

of the healing arts.

§ 4. Skilled nursing facility services, EPSDT and family

Virginia Register of Regulations

3218



Proposed Regulations

planning.

4a. Skilled nursing facility services (other than services
in an institution for r-emtal diseases) for individuals 21
years of age or older.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

4b. Early and periodic screening and diagnosis of
individuals under 21 years of age, and treatment of
conditions found,

1. Consisteni with 42 CFR 441.57, payment of medical
assistance services shall be made on - behalf of
individuals under 21 years of age, who are Medicaid
eligible, for medically necessary stays in acute care
facilities, and the accompanying attendant physician
care, in excess of 21 days per admission when such
services are rendered for the purpose of diagnosis and
treatment of health conditions identified through a
physical examination.

2. Routine physicals and immunizations (except as
provided through EPSDT) are not covered except that
well-child examinations in a private physician's office
are covered for foster children of the loca! social
services departments on specific referral from those
departments.

3. Eyeglasses are provided only as a result of Early
and Periodic Screening, Diagnosis and Treatment
(EPSDT) and require prior authorization by the
Program, .

4c. Family planning services and supplies for individuals
of child-bearing age.

Service must be ordered or prescribed and directed or
performed within the scope of the license of a practitioner
of the healing arts,

§ 5. Physician’s services whether furnished in the office,
the patient’s home, a hospital, a skilled nursing facility or
elsewhere,

A. Elective surgery as defined by the Program is
surgery that is not medically necessary t{o restore or
materially improve a body function.

B. Cosmetic surgical precedures are not covered unless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immunizations are nof{ covered
except when the services are provided under the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services department on specific referral from

those departments.

D. Psychiatric services are limited to an initial
availability of 26 sessions, with one possible extension
(subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first year of treatment, The
availability is ferther restricted to nre more than 26
sessions each succeeding year when approved by the
Psychiatric Review Board. Psychiatric services are further
restricted to no more than three sessions in any given
seven-day period. These limitations also apply to
psychotherapy sessions by clinical psychologists licensed by
the State Board of Medicine.

E. Any procedure considered experimental
covered.

is not

F. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician visits to inpatient hospital patients are
limited to a maximum of 21 days per admission within 60
days for the same or similar diagnoses and is furthe:
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL. PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 44157, payment of medical assistance services
shall be made on behalf of individuals under 2l years of
age, who are Medicaid eligible, for medically necessary
stays in acuie care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions
identified through a physical examination. Payments for
physician visits for inpatient days determined to be
medically unjustified will be adjusted,

H. Psychological teéting- and psychotherapy by clinical
psychologists licensed by the State Board of Medicine are
covered.

I. Reimbursement will not be provided for physician
services for those selected elective surgical procedures
requiring a second surgical opinion unless a properly
executed second surgical opinion form has been submitied
with the invoice for payment, or is a justified emergency
or exemption. The requirements for second surgical
opinion do not apply fo recipients in a retroactive
eligibility period.

J. Reimbursement will not be provided for physician
services performed in the inpatient setting for those
surgical or diagnostic procedures listed on the mandatory
outpatient surgery list unless the service is medically
justified or meets one of the exceptions. The requirements
of mandatory outpatient surgery do not apply to recipients
in a retroactive eligibility period.
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K. For the purposes of organ transplantation, all
similarly situated individuals will be treated alike.
Coverage of transplant services for all eligible persons is
limited to ftransplants for kidneys and corneas. Kidney
transplants require preauthorization. Cornea transplants do
not require preauthorization. The patient must be
considered acceptable for coverage and treatment, The
treating facility and transplant staff must be recognized as
peing capable of providing high quality care in the
performance of the requested transplant, The amount of
reimbursement for covered kidney transplant services is
negotiable with the providers on an individual case basis.
Reimbursement for covered cornea transplants is at the
allowed Medicaid rate. Standards for coverage of organ
transplant services are in Attachment 3.1 E.

§ 6. Medical care by other licensed practitioners within
the scope of their practice as defined by state law.

A. Podiatrists’ services.

1, Covered podiatry services are defined as reasonable
and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot, These services must be within the scope of the
license of the podiatrists’ profession and defined by
state law.

2. The following services are not covered: preventive
health care, including routine foot care; treatment of
structural misalignment not reguiring surgery; cutting
or removal of corns, warts, or calluses; experimental
procedures; acupuncture.

3. The Program may place appropriate limits on a
service based on medical necessity or for utilization
control, or both.

B. Optometric services,

1. Diagnostic examination and optometric treatment
procedures and services' (except for orthoptics) by
ophthamologists, optometrists, and opticians, as allowed
by the Code of Virginia and by regulations of the
Boards of Medicine and Optometry, are covered for
all recipients. Routine refractions are limited to once
in 24 months except ag may be authorized by the
agency.

C. Chiropractors’ services.
Not provided.
D. Other practitioners’ services.
1. Clinical psychologists’ services.
a. These limitations apply to psychotherapy sessions
by clinical psychologists licensed by the State Board

of Medicine. Psychiatric services are limited to an
initial availability of 26 sessions, with one possible

extension of 26 sessions during the first year of
treatment. The availability is further restricted to no
more than 26 sessions each succeeding year when
approved by the Psychiatric Review Board.
Psychiatric services are further restricted to no
more than three sessions in any given seven-day
period.

b. Psychological testing and psychotherapy by
clinical psychologists licensed by the State Board of
Medicine are covered.

§ 7. Home Health services.

A, Service must be ordered or prescribed and directed
or performed within the scope of a license of a
practitioner of the healing arts.

B. Intermiitent or partdime nursing service provided by
a home health agency or by a registered nurse when no
home health agency exists in the area.

C. Home health aide services provided by a home health
agency.

Home health aides must function under the supervision
of a professional nurse.

D, Medical supplies, equipment, and appliances suitable
for use in the home.

1. Al medical supplies, equipment, and appliances are
available to patienis of the home health agency.

2, Medical supplies, equipment, and appliances for all
others are limited to home renal dialysis equipment
and supplies, and respiratory equipment and oxvgen,
and ostomy supplies, as preauthorized by the local
health department.

E. Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
health agency or medical rehabilitation facility.

Service covered only as part of a physician’s plan of
care.

§ 8. Private duty nursing services.

Not provided.

§ 9, Clinic services.

A. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
was carried to term.

B, Clinic services means preventive, diagnostic,

therapeutic, rehabilitative, or palliative items or services
that:
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1. Are provided to outpatients;

2. Are provided by a facility that is not part of a
hospital but is organized and operated to provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as
specified in 42 CFR § 440.165, are furnished by or
under the direction of a physician or dentist.

§ 10. Dental services.

A, Dental services are limited to recipients under 21
years of age in fulfillment of the freatment requirements
under the Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the State Dental Practice
Act,

B. [Initiai, periodic, and emergency examinations;
required radiography necessary to develop a treatment
plan; patient education, dental prophylaxis; fluoride
{reatments; routine amalgam and composite restorations;
crown recementation; pulpotomies; emergency endodontics
for temporary relief of pain; pulp capping; sedative fillings;
therapeutic apical closure; topical palliative treatment for
dental pain; removal of foreign body; simple extractions;
root recovery; incision and drainage of ahscess; surgical
exposure of the tooth to aid eruption; sequestrectomy for
osteomyelitis; and oral antral fistula closure are dental
services covered without preauthorization by the siate
agency.

C. All covered dental services not referenced above
require preauthorization by the state agency. The following
services are also covered through preauthorization:
medically necessary full banded orthodontics, tooth
guidance appliances, complete and partial dentures,
surgical preparation (alveoloplastyj for prosthelics, single
permanent crowns, and bridges. The following services are
not covered: full banded orthodontics; permanent crowns
and all bridges; removable complete and partial dentures;
routine bhases under restorations; and inhalation analgesia.

D. The state agency may place appropriate limits on a
service based on dental medical necessity, for utilization
control, or both. Examples of service limitations are:
examinations, prophylaxis, fluoride treatment (once/six
months); space maintenance appliances; hitewing x-ray —
two films (once/12 months); routine amalgam and
composite restorations (once/three years); denifures (once
per & vears) and exiractions, orthodontics, tooth guidance
appliances, permanent crowns, and bridges, endodontics,
patient education (once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency.

§ 11. Physical therapy and related services.
1la. Physical therapy.

Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatient service, skilled nursing home service, home
health service, or when otherwise included as an
authorized service by a cost provider who provides
rehabilitation services. '

11b. Qccupational therapy.

Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatient service, skilled nursing home service, home
health service, or when otherwise included as an
authorized service by a cost provider who provides
rehabilitation services,

11c. Services for individuals with speech, hearing, and
language disorders (provided by or under the supervision
of a speech pathologist or audiologist; see Genera! section
and subsections 11a and 11b of this section.)

These services are provided by or under the supervision
of a speech pathologist or an audiolegist only as an
element of hospital inpatient or outpatient service, skilled
nursing home service, home health service, or when
otherwise inciuded as an authorized service by a cost
provider who provides rehabilitation services.

§ 12. Prescribed drugs, dentures, and prosthetic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optometrist.

12a. Prescribed drugs.

1. Nonlegend drugs, except insulin, syringes, needles,
diabetic test strips for clients under 21 years of age,
and family planning supplies are not covered by
© Medicaid. This limitation does not apply to Medicaid
recipients who are in skilled and intermediate care
facilities,

2. Legend drugs, with the excepticn of anorexiant
drugs prescribed for weight loss and transdermal drug
delivery systems, are covered. Coverage of anorexiants
for other than weight loss requires preauthorization.

3. The Program will not provide reimbursement for
drugs determined by the Food and Drug
Administration (FDA) to lack substantial evidence of
effectiveness.

4, Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, prescriptions for Medicaid recipients
for specific muliiple source drugs shall be filled with
generic drug products listed in the Virginia Voluntary
Formulary unless the physician or other practitioners
so licensed and certified to prescribe drugs certifies in
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his own handwriting “brand necessary” for the
prescription io be dispensed as written.

i2b. Dentures,

Provided only as a result of EPSDT and subject fo
medical necessity and preauthorization requirements
specified under Dental Services.

12¢. Prosthetic devices.

Not provided.

12d. Eyeglasses.

Eyeglasses shall be reimbursed for all recipients younger
than 21 years of age according to medical necessity when
provided by practitioners as licensed under the Code of
Virginia.

§ 13. Other diagnostic,

rehabilitative services, i.e.,
elsewhere in this plan.

screening, preventive, and
other than those provided

13a. Diagnostic services.
Not provided.

13b. Screening services.
Not provided.

13c. Preventive services.
Not provided.

13d. Rehabilitative services.

1. Medicaid covers intensive inpatient rehabilitation
services as defined in § 2.1 in facilities certified as
rehabititation hospitals or rehabilitation units in acute
care hospitals which have been certified by the
Depariment of Health to meet the requirements to be
excluded from the Medicare Prospective Payment
System.

2, Medicaid covers intensive outpatient rehabilitation
services as defined in § 2.1 in facilities which are
certified as Comprehensive Outpatient Rehabilitation
Facilities (CORFs), or when the outpatient program is
administered by a rehabilitation hospital or an
exempted rehabilitation unit of an acute care hospital
certified and participating in Medicaid.

3. These facilities are excluded from the 2l-day limit
otherwise applicable to inpatient hospital services., Cost
reimbursement principles are defined in Attachment
4.19-A.

4, An
intensive

intensive
skilled

rehabilitation program provides
rehabilitation nursing, physical

therapy, occupational therapy, and, if needed, speech
therapy, cognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines in carrying out the activities of daily living,
utilizing correctly the iraining received in therapy and
furnishing other needed nursing services. The
day-to-day activities must be carried out under the
continuing direct supervision of a physician with
special training or experience in the field of
rehabilitation.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services.

Provided, no limitations,

14c. Intermediate care facility.

Provided, no limitations.
§ 15. Intermediate care services and intermediate care
services for institutions for mental disease and mental
retardation.

15a. Intermediate care facility services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1902 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limitations.

15b. Inciuding such services in a public institution (or
distinct part thereof) for the mentally retarded or persons
with related conditions.

Provided, no limitations,

§ 16. Inpatient psychiatric facility services for individuals
under 22 years of age.

Not provided.

§ 17. Nurse-midwife services,

Covered services for the nurse midwife are defined as
those services allowed under the licensure requirements of
the siate statute and as specified in the Code of Federal
Regulations, i.e., maternity cycle.

& 18, Hospice care (in accordance with § 1805 (o) of the
Act),

Not provided,
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§ 19. Extended services to pregnant women.

19a. Pregnancy-related and posipartum services for 60
days after the pregnan~v ends.

The same limitations on all covered services apply fo
this group as to all other recipient groups.

19p, Services for any other medical conditions that may
comptlicate pregnancy.

The same limitations on all covered services apply fto
this group as to all other recipient groups.

§ 20. Any other medical care and any other type of
remedial care recognized under state law, specified by the
Secretary of Health and Human Services.

20a. Transportation.

Nonemergency transportation is administered by local
health department jurisdictions in accordance with
reimbursement procedures established by the Program.

20b. Services of Christian Science nurses.

Not provided.

20c. Care and services provided in Christian Science
sanitoria.

Provided, no limitations.

20d. Skilled nursing facility services for patients under
21 years of age.

Provided, no limitations.

20e. Emergency hospital services.

Provided, no limitations.

20f. Personal care services in recipient’'s home,
prescribed in accordance with a plan of treatment and
provided by a qualified person under supervision of a
registered nurse.

Not provided.
VR 480-05-2009.0000. New Drug Review Program.

PART 1
GENERAL.

Article 1.
§ 1.1. Definitions.
The following words and terms, when used in these

regulations, shall have the following meanings unless the
context clearly indicates otherwise:

“Board”
Services.

means the Board of Medical Assistance

“Department of DMAS”
Medical Assistance Services.

means the Depariment of

“Director” means the Director of Medical Assistance
Services.

“Drug information service” means that professional
information service which operates in accordance with the
standards of the American Society of Hospital
Pharmacists, and which, under specific contract with
DMAS, provides unbiased, authoritative, objective,
comprehensive, and evaluative packages of information on
specific new drug products.

“Food and Drug Administration or FDA” means the
United States Food and Drug Administration.

“Investigational New Drug Application or IND” means
that application which is the sponsor's submission to the
FDA indicating that clinical investigation will take place.

“Medicaid New Drug Review Committee or MNDRC”
means that commitlee responsible for evaluating new drug
products for the Deparftment of Medical Assistc .o
Services.

“New drug” Means FDA approved NDAs or ANDAs or
selected treatment INDs for new chemical entities; new
dosage forms of existing covered entities; and selected
new strengths of existing products.

“New Drug Application or NDA and Abbreviated New
Drug Application or ANDA” means application submitted
to FDA.

“New strengths” means those strengths of an already
approved and reimbursable drug product which are to be
prescribed at a different dosing regimen than the strength
already reimbursable by DMAS.

“Treatment Investigational New Drug or Treatment
IND" means a drug still in the investigation process but
made available for use by patients who are not in the
clinical trails but have serious or life-threatening diseases
for which satisfactory alternative drugs are not available.

1.2. Purpose of Medicaid New Drug Review Program,

The purpose of the Medicaid New Drug Review
Program is to limit coverage of new drug products which
have less expensive therapeutic alfernatives unless, as
mandated by the Generaly Assembly, a physician obtains
prior approval for their use,

Article 2.
Committee Establishment.

§ 1.3. Establishment of committee fo review new drugs.
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The Director of DMAS shall establish a committee
herein called the Medicaid New Drug Review Commiftee
(MNDRC) for the purpose of reviewing new drug producls
to recommend coverage decisions to the Board,

Article 3.
Members and Dutles.

§ 1.4, Committee Appointments.

A The MNDRC shall have 12 voling members, 10 of
whom are physicians and 2 of whom are pharmacists.
The Director of DMAS shall appoini the physician
members from candidates submitted by the Medical
Soctety of Virginia, the Old Dominion Medical Soctety,
and each of the medical schools in the Commonwealih.
The physician candidates shall bhe physicians licensed in
Virginia and broadly representative of various medical
specialties. The Director shall appoint the pharmacist
members from candidates submitted by the Department of
Pharmacy at the Medical College of Virginia Hospitals,
the Medical College of Virginia/Virginia Commonwealth
University Schoo! of Pharmacy, the Virginia
Pharmaceutical Association (VPhA) and the Virginia
Society of Hospital Pharmacists (VSHP) The Director of
DMAS shall invite submission of candidates from each of
these groups.

B. The Director shall appoint @ Technical Advisory
Panel to advise the Board on any matters relating to the
administration of the New Drug Review Program as may
be appropriate from time to time. The panel shall consist
of four members, one each [from the jfollowing
organizations: one member representing the
Pharmaceutical Manufacturers Assoctation, one member
representing the Virginia Pharmaceutical Association, one
member represeniing the Virginia Association of Chain
Drug Stores, and one DMAS representalive.

C. The MNDRC and Technical Advisory Panel members
shall serve at the pleasure of the Director for terms
established by him. Vacancies shall be filled in the same
manner as the original appointment,

D. DMAS shall provide staff assistance to the MNDRC
and its officers in the routine conduct of its business.

§ 15. Duties of the Committee.

A. The committee shall meet no less than quarterly and,
in addition, upon cafl by the Board, the DMAS Director,
or any two voling members. A quorum for action by the
MNDEC shall be seven voling members.

B. The MNDRC shall elect from among its members a
chairman, a vice-chairman, and a secretary. Officers may
be elected fo successive lerms.

C. The secretary of the MNDRC shall keep a full record
of the proceedings of the commiftee. The record shall be
open to public inspection at all reasornable times.

D. The MNDRC shall establish such rules as are
necessary to conduct its business.

E. The MNDRC shall evaluate a new drug based on,
but not limited to, the following factors:

1. The medicalftherapeutic benefit of the new drug
product under consideration compared to currently
available drug products.

2. The comparison of the cost of the new drug
product to therapeutically equivalent drug products
aiready reimbursable under Medicaid.

PART 11,
NEW DRUG REVIEW PROCESS.

Article 1.
Applications for Consideration.

§ 21 Applications for Drug Review.

A. Any lcensed physician or MNDRC member, or
manufacturer or other supplier of a new drug, may
petition the MNDRC through the application process to
consider a new drug product. The form of application and
information required shall be as specified by the
Department. The MNDRC may require that all such
information be verified by affidavit or oath.

B. DMAS, upon receipt of MNDRC applications, shall
acknowledge the receipt and state whether the application
and accomparnying information are complete.

C. Applications jfor MNDRC’s consideration shall be
submitted to:

New Drug Review Committee

Attention: DMAS Pharmacist

Department of Medical Assistance Services
600 Fast Broad Street, Suite 1300
Richmond, Virginia 23219

D. Persons submitting applications for review of new
driugs shall supply the required number of copies of
documents indicated on the epplication form.

E. New drug applications and supplementary documents
received less than 30 dayvs prior fo the next commiittee
meeting shall become agenda items for the subsequent
meeting,

Article 2.
Review Process.

§ 2.2, Review Procedure.
A. The MNDRC shall consider information submitted by

a contracting drug information service or any other
appropriate source in reaching ifs decision.
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B, The MNDRC shall reques! the Director or his
designee to contract with a drug information service to
perform a thorough review and analysis of a new drug
for which DMAS has received an application. DMAS shall,
upon receipt of the contractor’s evaluation, transmil it
along with the application for coverage and any other
supporting altachments to the commitice members.

C. The MNDRC shall review an application which is
complete within six months of date of receipt.

D. The Board shall delermine coverage of @ new drug
based on the recommendation rendered by the MNDRC.

E. DMAS shall notify applicanis and providers within 60
days of the Board’s decision regarding coverage of new
drugs.

F., DMAS shall notifv an applicant within 10 working
days of the Board’s decision on coverage. If the coverage
is denied, the applicant will be advised of its right fto
apply for reconsideration after six months.

§ 2.3 Exception Process.

A, Medicaid reimbursement shall not be available for
new drugs which have not been approved for coverage by
the Board except through a prior approval process
developed by DMAS.,

B. Physicians who prescribe non-covered new. drugs
must abtain prior approval for the new drug before
reimburserment can be allfowed.

§ 24. Reconsideration of Denied Coverage.

A, Applicanis may not reguest reconsideration of a
coverage denial prior to six months from the date of the
denial,

B. Reconsideration of a denial decision shall only be
based upon new or previously unavailable relevant and
objective information not already considered by the
commitize.

C. Within six months of the date of receipt, the
MNDRC shall review an application for re-consideration
which is complete.

VR 460-05-2000.1600, New Drug Review Program.
New Drugs Not Covered by Medicaid.

At such time as the Board of Medical Assistance
Services makes decisions about wWhich new drugs will not

be covered by the Medicaid Program, those new drugs
will be listed alphabetically by their chemical names.
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DEPARTMENT OF AIR POLLUTION CONTROL (STATE
BOARD OF)

Title of Regulation: VR 120-99-01. Regulation for the
Control of Motor Vehicie Emissions.

Statutory Auythority: § 46,1-326.6 (§ 46.2-1180 eff. 10/1/89)
of the Code of Virginia,

Effective Date; October 1, 1989,

Summary:

The regulation concerns the inspeciion of motor
vehicle emissions in the Northern Virginia area
(Arlington County, Fairfax County, Prince William
County, the City of Alexandria, the City of Fairfax, the
City of Falis Church, the City of Manassas, and the
City of Manassas Park) and subsequent repairs as
necessary to meet air pollution control requirements,
and includes the following:

A. Definitions (Part I).

This part contains the definitions necessary to support
and clarify the remaining parls.

B. General provisions (Part II).

This part contains the general provisions necessary to
support the remaining parls. Subjeclts covered include:
applicability and authority of department,
establishment of regulations and orders, hearings and
proceedings, variances, .appeals, right of eniry,
conditions on approvals, and procedural information
and guidance,

C. Emission standards for motor vehicle air poliution
(Part IIT).

This part contains emission standards for vehicle
exhaust emissions (hydrocarbons, carbon monoxide
and smoke) and emissions control systems.

D. Inspection station licensing and operation (Part IV).

This part contains the requirements and procedures
for obtaining a license o become an emissions
inspection station, to Include fleet stations; the facility
and equipment required for an Inspection; the
analyzer system operations and document usage; and
mechanic/Inspector number and securify code usage.

E. Emissions mechanic/inspector testing and licensing

(Part V).

This part contains the requirements and procedures
for qualifying and licensing emissions mechanics
and/or inspectors.

F. Inspection procedures (Part VI).

This part contains the requiremenis and procedures
for conducting emissions inspections. Key steps in the
procedure are as follows:

1, An agreement with the customer, oral or written, to
perform an emissions inspection.

2. The inspection of emissions control systems.

3. The test of emissions levels using an analyzer
system.

4, The inspection for visible smoke.
5. Document distribution.
6. Customer advisement,

7. Free retest, if necessary, within 15 days of original
test.

Also covered are the requirements for low-emissions
tune-up, emissions related repairs and engine changes.

G. Enforcement procedures (Pari VII).

This part contains the procedures to enforce the
reguiation.

VR 120-99-01. Reguiation for the Control of Motor Vehicle
Emissions.

PART 1.
DEFINITIONS.

§ 1.1. General.,

A. For the purpose of this regulation and subsequent
amendments or any orders issued by the board, the words
or -terms shall have the meanings given them in § 1.2.

B. Unless specifically defined in the Virginia Motor
Vehicle Emissions Control Law or in this regulation, terms
used shall have the meanings commonly ascribed to them
by recognized authorities,
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§ 1.2. Terms defined.

“Access code” means the security phrase or number
which allows emission~ inspectors, department personnel,
and service technicians te perform specific assigned
functions using the certified analyzer system, as
determined by the department.

“Administrative Process Act” means Title 9, Chapter
1.1:1 of the Code of Virginia,

“Alr intake systems” means those systems which allow
for the induction of ambient air (io include preheated air)
into the engine combustion chamber for the purpose of
mixing with a fuel for combustion.

“Air pollution” means the presence in the outdoor
atmosphere of one or more substances which are or may
be harmful or injurious to human health, welfare or
safety; to animal or plant life; or to property; or which
unreasonably interfere with the enjoyment by the people
of life or property.

“Air systems’” means a system for providing
supplementary air into a vehicle’s exhaust sysitem to
promote further oxidation of hydrocarbons and carbon
monoxide gases and to assist catalytic reaction,

"Basic engine systems” means those paris or assemblies
which provide for the efficient conversion of a compressed
air/fuel charge into useful power to include but not
limited to valve train mechanisms, cylinder head to block
integrity, piston-ring-cylinder sealing integrity and
post-combustion emissions control device integrity.

“Board” means the State Air Poliution Control Board or
its designated representative,

“Calibration” means the process of establishing or
verifying the ftotal response curve of an exhaust gas
analyzer, using several different calibration gases having
precisely knrown concentrations.

“Calibration gases” means gases of precisely known
concentration which are used as references for establishing
or verifying the calibration curve of an exhaust gas
analyzer.

“Catalytic converter” means a post-combustion device
which oxidizes hydrocarbon and carbon monoxide gases or
reduces oxides of nitrogen, or both.

“Certificate of vehicle emissions inspection” means the
official documeni issued by the department to emissions
inspection stations and used by those stations to report the
results of the vehicle emissions inspection. The results may
indicate (i) approval, which means that a motor vehicle
has satisfactorily complied with the applicable emission
standards and passed the requisite emissions inspection;
(ii) rejection, which means that a motor vehicle has not
complied with the applicable emission standards and failed

the requisite inspection; or (ii) waiver which means that
compliance with the applicable emissions standards has
been waived. Pari B of the Certificate of Vehicle
Emissions Inspection is the official document of the
department and is to be used by vehicle owners as proof
of the vehicle emissions inspection. If it indicates approval
or waiver, Part B shall be submitted to the Department of
Motor Vehicles for registration, both initial and renewals, [
The certificate of vehicle emiissions inspection waiver shall
be valid for two years. The sale or irade of the vehicle
shall not affect the expiration date of the certificate, )

“Certified analyzer system” or Analyzer system” means
the complete system which samples and reads
concentrations of hydrocarbon, carbon dioxide, and carbon
monoxide gases and which is approved for use in the
Vehicle Emigsion Conirol Program by the board in
accordance with VR 120-09-02. The system includes the
sample handling system, the exhaust gas analyzer,
associated auiomation hardware and software, and the
encliosure cabinet.

“Consent agreement” means an agreement that the
owner [ or any other person 1 will perform specific actions
for the purpose of diminishing or abating the causes of ai~
pollution or for the purpose of coming into compliance
with these regulations, by mutual agreement of the ownecr
[ or any other person ] and the board.

“Consent order” means a consent agreement issued as
an order. Such orders may be issued without a hearing.

“Data medium” means the medium contained in the
certified analyzer system and used to electronicaily record
test data.

“Day” means a 24-hour period beginning at midnight.

‘“Department’”” means any employee or other
representative of the Virginia Depariment of Air Pollution
Control, as designated by the executive director,

“Divisibu” means the Division of Mobile Source
Operations of the Virginia Department of Air Pollution
Control.

“Electrical,” “elecironic,” or 'electromechanical span”
means the adjusiment of an exhaust gas analyzer by using
an electronic signal as the reference source rather than a
calibration or span gas as the reference source.

“Emergency” means a situation that immediately and
unreasonably affects, or has the potential to immediately
and unreasonably affect, public health, safety or welfare;
the health of animal or plant life; or property, whether
used for recreational, commercial, industrial, agricultural
or other reasonable use,

“Emission standard” means any provision of Part III
which prescribes an emission limitation, or other emission
control requirements for motor vehicle air pollution,
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“Emissions conirol systems” means those parts,
assemblies or systems originally installed by the
manufacturer in or on a vehicle for the sole purpose of
reducing emissions.

“Emissions ingpection station” means any official
inspection station auihorized by the superintendent to
make safety inspections pursuant to [ Artiele 10 {§ 46:1-316
et seq) of Chapier 4 ef Title 461 Article 21 (§ 46.2-1157
et seq.) of Chapter 10 of Title 462 ] of the Code of
Virginia and which has applied for and obtained an
emissiong inspection station license from the board which
authorizes the official inspection station {o perform
emissions standards inspections in accordance with the
provisions of this regulation.

“Emissions inspector” or ‘“inspector” means a person
licensed by the department to perform inspections of
vehicles required under the Virginia Motor Vehicle
Emissions Conirol Law who is employed at a licensed
emissions inspection station and is qualified in accordance
with this regulation.

“Emissions mechanic” or “mechanic” means a person
licensed by the department io perform vehicle repairs
required under the Virginia Motor Vehicle Emissions
Confrol Law who is employed at a licensed emissions
inspection station and is qualified in accordance with this
regulation,

“Executive director” means the executive director of the
Department of Air Pellution Control or his designated
representative,

“Exhaust gas analyzer” means an instrument which is
capable of measuring the concentrations of certain air
pollutants in the exhaust gas emanating from a motor
vehicle.

“Federal Clean Air Act” means 42 USC 7401 et seq., 91
Stat 685.

“Fleet emissions inspection station” means a licensed
emissions inspection station with 20 or more vehicles
owned, leased, or consigned to the same entity that holds
the station license. Fleet stations are authorized to perform
emissions inspections, repairs and adjusiments only on
vehicles in their fleet,

“Fuel control systems” means those mechanical,
electromechanical, galvanic or electronic parts or
assemblies which regulate the air/fuel ratio in an engine
for the purpose of providing a combustible charge.

“Fuel filler neck resirictor” means the orifice and
cbstruction in the vehicle gas tank filler neck that
prevents the insertion of a “leaded gasoline” nozzle.

“Gas span” means the adjustment of an exhaust gas
analyzer to correspond with known concenirations of span
gases,

“Gas span check” means a procedure using known
concentrations of span gases to verify the gas span
adjustment of an analyzer.

“General Assembly” means both houses of the
Commonwealth of Virginia legistature.

**Gross vehicle weight” means the maximum
recommended combined weight of the motor vehicle and
its load as prescribed by the manufacturer and expressed
on a permanent identification label affixed to the motor
vehicle.

“Idle mode” means a condition where the vehicle engine
is warm and running at the rate specified by the
manufacturer’s curb idle, where the engine is not
propelling the vehicle, and where the throttle is in the
closed or idle stop position.

“Ignition systems” means those parts or assemblies
which are designed to cause and time the ignition of a
compressed air/fuel charge.

“Inspection area” means the area that is occupied by
the certified analyzer system and the vehicle being
inspected.

“Inspector access code” means the security phrase or
number issued by the department to an emissions
inspector that identifies the inspector.

“Locality” means a c¢ity, town, county or other public
body created by or pursuant to state law.

“Low emissions tune-up” means the performance of the
following procedures on a motor vehicle:

1. Inspection of the choke, and the cleaning, repair or
replacement as required.

2. Adjustment of the idle speed and air-fuel mixture
according to the manufacturer’s specifications.

3. Adjustment of the ignition dwell or gap and ignition
timing according to manufacturer’s specifications.

4, Inspection of the positive crankcase ventilation
valve and vacuum hoses and the repair and
replacement of those parts as required.

5. Inspection of the spark plugs and spark plug wires
and the repair and replacement of those parts as may
be required.

6. Inspection of the air filter and fuel filter and the
replacement of those parts as required.

7. Inspection of distributor and distributor cap and the
replacement of those parts as required.

“Mechanic/inspector number” means the alpha or
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numeric identifier issued by the department to every
emissions mechanic/inspector at the time of licensing.

“Motor vehicle” means any vehicle which:

1. Is subject io registration
Department of Motor Vehicles;

in Virginia by the

2. Is designed for the transportation of persons or
property;

3. Is more than one year but less than 21 years old,
measured from the model year of such mofor vehicle
or, if the motor vehicle does not have a model year,
measured from the year of manufacture;

4. Is powered by an internal combustion engine; and

5. Has a gross vehicle weight of 8,500 pounds or less.
The term “motor vehicle” does not include any:

1. Vehicle powered by a diesel engine;

2, Motorcycle;

3. Vehicle which, at the time of its manufacture, was
not designed to meet the emissions standards set by
the federal government, or

4, Motor wvehicle which is either (i) of the same
model year as the current calendar year or (ii) less
than one year old, measured from the model year of
such motor vehicle,

“Normal business hours” for emissions inspection
stations, means Monday through Friday, 9 a.m. through 5
p.m, with the exception of national holidays, temporary
closures noticed to the department and closures due to the
inability to meet the requirements of this regulation.

“One hour” means any period of 60 consecutive minutes,

“One-hour period” means any period of 60 consecutive
minutes commencing on the hour.

“Order” means any decision or directive of the board
rendered for the purpose of diminishing or abating the
causes of air poilution or enforcement of these regulations.
Unless specified otherwise in these regulations, orders
shall only be issued after the appropriate hearing.

“Original condition” means the condition as installed by
the manufacturer but not necessarily to the original level
of effectiveness.

“Owner” means any person, including bodies politic and

corporate, assgciations, parinerships, personal
representatives, (rustees and committees, as well as
individuals, who owns, leases, operates, controls or

supervises an emissions inspection station.

“Person” as used in these regulations, shall have no
connotation other than that customarily assigned to the

term “person,” but shall include bodies politic and
corporate, associations, partnerships, personal
representatives, trustees and committees, as well as
individuals.

“Pollutant” means any substance the presence of which
in the outdoor atmosphere is or may be harmful or
injurious to human health, welfare or safety, to animal or
plant life, or to property, or which unreasonably interferes
with the enjoyment by the people of life or property.

“Retest” means a type of fest selected when a request
for an inspection is accompanied by a completed
certificate of vehicle emissions inspection indicating a
previous failure.

“Span gas” means gases of known concentration used as
references to adjust or verify the accuracy of an exhaust
gas analyzer that are approved by the board and are so
labeled.

“Standard conditions” means a temperature of 68°F and
a pressure of 29.92 inches of mercury.

“Standarized instruments” means laboratory instruments
calibrated with precision gases iraceable to the National
Bureau of Standards and accepted by the board as the
standards to be used for comparison purposes. All
candidate instruments are compared in performance to the
standardized instruments.

“State Implementation Plan” means the plan, including
the most recent revision thereof, which has been approved
or promulgated by the administrator, U.S. Environmental
Protection Agency, under § 110 of the federal Clean Air
Act, and which implements the requirements of § 110.

“Superintendent” means the Superintendent of the
Department of State Police.

“Test” means an inspection of a vehicle performed by
an emissions inspector employed by an emissions
inspection station, using the procedures and provisions set
forth in this regulation.

“Thermometer, certified” means a laboratory grade
ambient temperature measuring device with a range of at
least 20°F through 120°F, and an attested accuracy of at
least +/-1°F with increments of 1°, with protective
shielding and approved by the board.

“These regulations” means this regulation (VR 120-99-01)
and the Regulation for Vehicle Emissions Control Program
Analyzer Systems (VR 120-99-02).

“True concentration” means the concenfration of the
gases of interest as measured by a standardized instrument
which has been calibrated with 1.09; precision gases
traceable to the National Bureau of Standards.
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"“Variance” means the temporary exemption of an owner
or other person from these regulations, or a temporary
change in these regulations as they apply to an owner or
other person.

“Virginia Air Pollution Control Law” means Titie 10.1,
Chapter 13 of the Code of Virginia.

“Virginia Motor Vehicle Emissions Conirel Law” means [
Fitle 461 4; Avtiele 103 Title 46.2, Chapter 10,
Article 22 ] of the Code of Virginia.

“Virginia Vehicle Emissions Control Program” means the
vrogram for the inspection and control of motor vehicle
emissions established by Virginia Motor Vehicle Emissions
Control Law,

“Zero gas” means a gas, usually air or nitrogen, which
is used as a reference for establishing or verifying the
zero point of an exhaust gas analyzer.

PART IL
GENERAL PROVISIONS.

§ 2.1. Applicability and authority of the department.

A. The provisions of these regulations, unless specified
otherwise, shall apply to the owner of any motor vehicle
registered in Arlington County, Fairfax County, Prince
William County, the City of Alexandria, the City of Fairfax,
the City of Falls Church, the City of Manassas, and the
City of Manassas Park.

B. The provisions of these regulations, unless specified
otherwise, shall only apply to those poilutants for which
emission standards are set forth in Part III.

C. The provisions of these regulations, unless specified
otherwise, shall apply to any owner or other person Which
conducts emissions inspections.

D, Ne¢ provision of these’ regulations shall limit the
power of the board fo take such appropriate action as
necessary to control and abate air pollution in emergency
situations.

E. By the adoption of these regulations, the board
confers upon the department the administrative and
enforcement authority enumerated therein.

§ 2.2, Establishment of reguiations and orders.

A. Regulations for the Control of Motor Vehicle
Emissions are established to implement the provisions of
the Virginia Motor Vehicle Emissions Conirol Law, the
Virginia Air Poliution Conirol Law, and the Federal Clean
Air Act,

B. Reguiations for the Control of Motor Vehicle
Emissions shall be adopted, amended or repealed in
accordance with the provisions of §§ 46.1-326.4, 46.1-326.5

and 46.1-326.14 of the Motor Vehicle Emissions Controi
Law, § 10.1-1308 of the Virginia Air Pollution Control Law,
Articles 1 and 2 of the Administrative Process Act and the
Public Participation Guidelines in Appendix E of VR
120-01,

C. Regulations, amendments and repeals shall become
effective as provided in § 9-6.14:0.3 of the Administrative
Process Act, except in no case shall the effective date be
less than 60 days after adoption by the board.

D. If necessary in an emergency situation, the board
may adopt, amend or stay a regulation as an exclusion
under § 9-6.14:6 of the Adminisirative Process Act, but
such regulation shall remain effective no longer than one
year unless readopted following the requirements of
subsection B of this section.

E. Orders may be issued pursuant to § 10.1-1307 D of
the Virginia Air Pollution Control Law.

§ 2.3, Hearings and proceedings.

A, Hearings and proceedings may take any of the
following forms:

1. The public hearing and informational proceeding
required before considering regulations or variances,
in accordance with §§ 10.1-1308 and 10.1-1307 C of the
Virginia Air Pollution Control Law. The procedure for
a public hearing and informational proceeding shall
conform to § 9-6.14:7.1 of the Administrative Process
Act, except as modified by § 10.1-1307 C and F and §
10.1-1308 of the Virginia Air Pollution Conrol Law.

2. The informal proceeding used to make case
decigions. The procedure for an informal proceeding
shall conform to § 9-6.14:11 of the Administrative
Process Act.

3, The formal hearing used for the enforcement or
review of its orders and regulations in accordance
with § 10.1-1307 D of the Virginia Air Pollution
Control Law. The procedure for a formal hearing shall
conform {o § 9-6.14:12 of the Administrative Process
Act, except as modified by § 10.1-1307 D and F of the
Virginia Air Pollution Control Law.

B. Records of hearings may be kept in either of the
following forms:

1. Oral statements or testimony at any public hearing
or informational proceeding will be stenographically or
electronically recorded, and may be transcribed to
written form.,

2. Oral statements or testimony at any informal
proceeding will be stenographically or electronically
recorded, and may be transcribed to written form.

3. Formal

hearings will be recorded by a court
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reporter, or electronically recorded for transcription to
written form.

C. Availability of recerd of hearings.

1. A copy of the franscript of a public hearing or
informational proceeding, if {transcribed, will be
provided within a reasonable time to any person upon
receipt of a written request and payment of the cost;
if not transcribed, the additional cost of preparation
will be paid by the person making the request. .

2. A copy of the transcript of an informal proceeding,
if transcribed, will be provided within a reasonable
time to any person upon receipt of a written request
and payment of the cost; if not transcribed, the
additional cost of preparation will be paid by ihe
person making the request,

3. Any person desiring a copy of the transcript of a
formal hearing recorded by a court reporter may
purchase the copy directly from the court reporter; if
not transcribed, the additional cost of preparation will
be paid by the person making the request.

§ 2.4. Variances.

A. Pursuant to § 10.1-11307 C of the Virginia Air
Pollution Control Law, the board at its descretion may
grant variances to any provision of these regulations afier
a public hearing in accordance with subsection B of this
section.

B. Notices of public hearings on applications for
variances shall be advertised in at least one major
newspaper of general circulation in the affecied Air
Quality Conirol Region at least 30 days prior to the date
of the hearing. The notice shall include the subject,
location, date, and time of the hearing.

§ 2.5. Appeals.

A, Any owner or other person aggrieved by any action
of the board or department taken without a formal
hearing, or by inaction of the board [ or depariment, may
demand a formal hearing in accordance with § 9-6.14:12 of
the Administrative Process Act, provided a petition
requesting such hearing is filed with the board. In cases
involving actions of the board or department, such petition
shall be filed within 30 days after notice of the action
from which appeal is pursued is mailed to such owner or
other person.

B. Any decision of the beard resultant from a formal
hearing shall constitute the final decision of the board.

C. Any owner or other person aggrieved by a final
decision of the board may appeal such decision in
accordance with § 10.1-1318 of the Virginia Air Pollution
Control Law and § 9-6.14:16 of the Administrative Process
Act. Any petition for appeal shall be filed within 30 days

after the date of such final decision.

D. Nothing in this section shall prevent dispasition of
any case by consent, '

E. Any petition for a formal hearing or for an appeal
by itself shall not constitute a stay of decision or action,

§ 2.6, Right of entry.

Whenever it is necessary for the purposes of these
regulations the depariment may at reasonable times enter
any establishment or upon any property, public or private,
for the purpose of obtaining information or conducting
surveys or investigation as authorized by § 10.1-1315 of the
Virginia Air Pollution Control Law.

§ 2.7. Conditions on approvals.

A. The board may impose conditions upon licenses and
other approvals which may be necessary to carry out the
policy of the Virginia Motor Vehicle Emissions Control
Law and Virginia Air Pollution Control Law, and which
are consistent with these regulations. Except as specified
herein, nothing in these regulations shall be understood t~
limit the power of the board in this regard. If the owner
or other person fails to adhere to such conditions, il
board may proceed with enforcement action under § 7.1
Without limiting the generality of this section, this section
shall apply to: approval of variances and issuance of
emissions inspection station licenses.

B. An owner or person may consider any condition
imposed by the board as a denial of the requested
approval or license, which shall entitle the applicant to
appeal the decision pursuant to § 2.5.

§ 2.8. Procedural information and guidance.

A, The department may develop detailed procedures
wihich;

1. Réquire data and information in addition to and in
amplification of the provisions of these regulations;

2. Are reasonably designed to determine compliance
with applicable provisions of these regulations; and

3. Set forth the format by which all
information shall be submitted.

data and

B. In cases where these regulations specify that
procedures or methods shall be approved by, acceptable to
or determined by the department or other similar
phrasing, the owner may request information and guidance
concerning the proper procedures and methods and the
department shall furnish in writing such information on a
case-hy-case basis.

§ 2.9. Export/import of motor vehicles.
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A, Any person may remove the catalyst and restrictive
filler inlet from used motor vehicles scheduled for
shipment overseas provided that:

1. The export/import of the motor vehicle meets the
provisions of subsection B of this section; and

2. The removal of the emission control devices does
not take place prior {o 10 days before the vehicle is
furned into the pori authorities and the reinstallation
of the emission control devices takes place within 10
days after receipt of the vehicle by the owner from
the port authorities.

B. To be exempted under the provisions of subsection A
of this section, the motor vehicle must;

1. Be exported/imported under a U.S. Environmental
Protection Agency (EPA) approved catalyst control
program; or

2, Be exported/imported under a Depariment of
Defense (DOD) privately owned vehicle import control
program; or

3, If not under an EPA or DOD program, upon
reimport to the United States must be entered through
US. Customs under cash bond and formal eniry
procedures (19 CFR Part 12 - Special classes of
merchandise) and must be modified to bring it into
conformity with applicable federal motor vehicle
emission standards (40 CFR Part 86 - Control of air
poliution from new motor vehicle engines; Certification
and test procedures).

PART IIL
EMISSION STANDARDS FOR MOTOR VEHICLE AIR
POLLUTION.

§ 3.1. Exhaust emission standards.

A, No motor vehicle. shall’ discharge carbon monoxide
(CO) and hydrocarbons (HC) in its exhaust emissions in
excess of standards set forth in Table III-1 when measured
with a certified analyzer system and by the inspection
procedures prescribed in Part VI.

TABLE III-1.
EXHAUST EMISSION STANDARDS.
Model Year co (%) HC (ppm)
1968-69 8.0 800
1970-74 6.0 800
1975-79 4.0 400
1980 2.0 220
1981 and later 1.2 220

B. The board may annually review and adjust the
exhaust emission standards in Table III-}, +/- 29; for
carbon monoxide and +/- 200 parts per million for

hydrocarbons, if it finds the motor vehicle failure rate too
high or too low to obtain the desired emission reduction
required by the State Implementation Plan.

§ 3.2, Emissions control systems standards.

A. No motor vehicle manufactured for the model year
1973 or for subsequent model years shall be operated on
the highways of the Commonwealth unless it is equipped
with an emissions control system or device, or combination
of such systems or devices, such as a crankcase emissions
control system or device, exhaust emissions controi system
or device, fuel evaporative emissions conirol system or
device, or other emissions control system or device which
has been installed in accordance with federal laws and
regulations.

B. No motor vehicle or engine shall be operated if any
motor vehicle emissions control system or device has been
defeated or replaced by installing any part or component
which is not (i} a standard factory replacement part or
component or (ii) a part or component certified by the
U.S. Environmental Protection Agency to comply with the
Federal Motor Vehicle Control Program requirements.

C. No motor vehicle or engine shail be operated with
the motor vehicle emissions control system or device
removed or otherwise rendered inoperable.

D. The provisions of this section shall not prohibit or
prevent shop adjustments or replacement, or both, of
equipment for maintenance or repair, or the conversion of
engines to low polluting fuels such as, but not limited to,
natural gas or propane.

§ 3.3. Visible emissions standards.

No motoer vehicle shall discharge visible air pollutants
for longer than five consecutive seconds afier the engine
has been brought up to operating temperature,

PART 1V.
EMISSIONS INSPECTION STATION LICENSING AND
OPERATIION,

§ 4.1. Station licenses and renewals.

A, The board is authorized to issue or deny licenses and
approve procedures and other instructions for the
operation of emissions inspection stations.

B. Application for licenses shall be made on forms
issued by and in accordance with procedures approved by
the board.

C. Applicants shall demonsirate to the board the ability
to conform to applicable motor vehicle laws and this
regulation.

D. No facility shall be represented as a licensed station
unless the owner holds a valid license issued by the board.
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E. Licenses
misrepresentation of
cancelled or revoked.

obtained by falge statement or
identity to the beoard shall be

F. Certificates of vehicle emissions inspection shall only
be issued by stations holding valid licenses issued by the
board.

G. The board will endeavor to noiify stations prior to
the expiration of their license, However, it is the
responsibility of the station fo have a current valid license.

H. Within five days of notification of cancellation,
revocation or suspension, stations shall surrender to the
board all licenses, forms, data media and documenis
issued by or purchased from the department.

I It is the responsibility of the station to notify the
board of the termination of a suspension period and apply
for reinstatement with the board,

J. All stations shall cooperate with the department
during the conduct of audits, investigations and complaint
resolutions,

K. Station licenses shall be issued to qualified applicants
in the following categories, as determined by the board.

1, Emissions ingpection station,

2. Fleet emissions
requirements of § 4.7.

inspection station meeting the

L. Station licenses shall not he issued to any facility not
authorized by the superintendent to make safety
inspections pursuant to Article 10 (§ 46.1-315 et. seq.) of
Chapter 4 of Title 46.1 of the Code of Virginia.

M. Station licenses shail be valid only at the location for
which they are issued and may net be transferred, loaned
or used by any person other than the original applicant.

N. Transfer of or sale of business, changes in
partnerchip, the addition or deletion of partners or
changes in location will require a new license application.

0. The board may require proof of business ownership,
articles of incorporation, partnership agreements, and lease
agreement and proof of conformity with local Zoning, use,
or business licensing laws, ordinances or regulations prior
to licensing a facility.

P. No license shall be issued to a business in vielation
of local zoning, use or business licensing laws, ordinances
or regulations; and licenses shall be cancelled when a
business no longer conforms to local zoning, use, or
business licensing laws, ordinances or regulations.

Q. All station licenses shall be posted in a conspicuous
place on the licensed premises, available to the public and
approved by the board.

R. Licenses shall not be issued to businesses having
owners, partners, or stockholders who have had licenses
previously revoked or are currently under suspension by
the board.

S. Licenses are valid only for the station to which they
are issued.

T. Licenses are valid for time periods determined by the
board, not to exceed three years,

U. Upon expiration of the license, the station shall no
longer be authorized to perform inspections or emission
related repairs.

V. Renewals of licenses shall he subject to the provisions
of this regulation as are licenses.

§ 4.2, Station operations.

A. All stations shall conduct emisgions inspections during
normal business hours, except stations licensed under § 4.1
K 2, and shall inspect every vehicle presented for
inspection within a reasonable time period.

B. All stations shall have records available for inspection
by the department any time during normal business hours.

C. All stations shall employ at least one emissions
mechanic and one emissions inspector, One person may
serve in both capacities, if so defined in the license.

D. All stations shall have an emissions
mechanic/inspector on duty during normal business hours,
except stations licensed under § 41 K 2.

E. All station operations shall be conducted in
accordance with applicable statutes and this regulation.

F. All test records shall be maintained by the licensee
until transferred to the department.

G. Al unused certificates of vehicle emissions inspection
and other documents shall be kept in a secure location
and only be available to emissions inspectors or authorized
personnel, as approved by the department.

H, Emisssions mechanies/inspectors may conduct
inspections, repairs and adjustments, or any combination of
fhe preceding, as defined by the type of license issued,

I. Missing or stolen certificates. of vehicle emissions
inspection or other official documents shall be reported to
the department within 24 hours.

J. Stations shall be accountable for all documents issued
to them by the department.

K. Stations shall provide a free retest upon request
within 15 days of the first test failure.
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L. Stations finding it necessary to suspend inspections
due to analyzer system malfunction or any other reason
shall refund any inspection fee collected when a customer
requests a free retest in accordance with § 62 L and
cannot be accommodated.

M. Stations shall maintain a file of the name, address,
and identification number of all currently employed
emissions mechanics/inspectors and shall provide the file
to the department upon request.

§ 4.3. Sign posting.

A, All stations, except those licensed under § 4.1 K 2,
shall post a board approved sign designating the location
as an Official Vehicle Emissions Control Program
Inspection Station in a conspicuous location on the licensed
premises, available te the public and approved by the
department.

B. All stations will posi the applicable exhaust emissions
standards prescribed in Part I in a conspicuous location
on the licensed premises, available to the public, and
approved by the department.

C. Alil stations, except those licensed under § 4.1 K 2,
shall post in a conspicuous location in a clearly legible
fashion a department approved sign indicating the fees
charged for emissions inspections and maximum fees for
emissions related adjustments and repairs,

D. All stations, except those licensed under § 4.1 K 2,
shall post all signs that are issued by the department in a
location approved by the department.

E. Signs shall be posted in a manner that does not
violate local sign ordinances or codes,

§ 4.4, Equipment and facility requirements.

A, All stations shall have adequate facilities to perform
all elements of the test at ail times,

B. All stations shall be equipped in accordance with this
regulation and applicable statutes.

C. Licensed stations which no longer meet the
requirements of this section shall be subject to
enforcement actions in accordance with Part VIIL

D. The following list of equipment, tools and reference
material are the minimum requirements for licensing of
stations.

1. A certified analyzer system a$ approved in
accordance with VR 120-99-02,

a. As a provision of continued license to perform
inspections, the certified analyzer system must be
updated as required by the board.

b. Stations are encouraged to tfake advantage of
available service/maintenance and extended
warranty contracts, These contracts are not a
requirement of licensing.

2. An automotive tachometer with a minimum
revolutions per minute range of 0 through 3,000,

3. An automotive dwell meter.
4. An automotive ignition timing light.

5. Artificial enrichment {propane) kit for mixture
adjustment or verification.

6. Span gas approved by the board and labeled with
the department label and equipment for performing
gas span checks.

7. Hand fools and diagnostic equipment for the proper
performance of inspections, adjustments and repairs as
approved by the board.

8. Suitable nonreactive exhaust hoses, or a probe
adapier for inspecting vehicles with screened or
baffled exhaust, or over length vehicles.

9. Automotive reference manuals which confain
manufacturer’s specifications for ignition dwell, ignition
timing, idle mixture, idle speed, and fast idie.
Additionally, references covering the emissions control
sysiems description, diagnostic and repair procedures
for the models of vehicles subject to this regulation.

10, Arn emisgions control systems application guide
which contains a quick reference for emissions control
systems and their uses on specific make, model, and
model year vehicles.

11. Analyzer manufacturer’s mainienance and
calibration manual.

12. Certified
regulation.

thermometfer as defined within this
13. A fuel filler neck inspection gauge, as approved by
the hoard.
14. This regulation (VR 120-99-01) and VR 120-99-02.
15. Telephone.
16. Lockable storage for securing documents.
17. Sufficient print medium supplies (ink cartridge,
ribbon, eic.) i{o ensure proper legible documents are
produced.

E. All equipment, tools, and reference manuals shall he

in proper working order and available on the licensed
premises at all times.
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§ 4.5. AnalyZer operation and certificate of vehicle
emissions ingpection usage.

A. All licensed stations shall maintain the analyzer in
such a manner that will permit the proper operation in
accordance with the requirements of this regulation,
applicable statutes and any procedures approved by the
board.

B. The analyzer shail be gas spanned and leak checked
once every seven days.

C. No additions or modification shall be made to the
analyzer unless approved by the analyzer manufacturer
and the board.

D. No analyzer replacement parts shall be used that are
not original equipment replacement, or equivalent, as
approved by the board.

E. The licensee shall be responsible for ensuring that all
certificates of vehicle emissions inspection printed are
legible, and properly printed with all information
appearing in the correct location on the form.

F, All certificates of vehicle emissions inspection voided
due ito damage, misfeed, or operator error shall be
retained in a secure manner and be available for audit by
the department.

G. Certificates of vehicle emissions inspection shall be
used only for documentation of official test results and the
issuance for registration of vehicles as appropriate.
Certificates shall not be used fo record the results of
engine diagnosis.

H. No person shall tamper or circumvent any system or
function of the analyzer.

I. Stations shall be responsible for preventing any
tampering or unauthorized use of the analyzer or its
functions, .

J. Aialyzer lockout conditions shall be removed oniy by
authorized service or depariment perscnnel.

K. Data media used for the collection of official test
data shall be property of the department.

L. Only data media issued by the department shall be
used for data collection of official test result.

authorized
shall

M. Only department or
manufacturers’ service personnel
media.

analyzer
exchange data

N, Stations shall notify the department when the
analyzer indicates that storage capacity for 50 or less test
records is available.

0. The department will endeavor to respond to data

media exchange requests in a timely manner. The
department is not responsible for any loss of business
incurred due to inoperable data media.

P. Stations shall give the depariment three weeks
notification when additional certificates of vehicle
emissions inspection are needed.

§ 4.6, Inspector number and access code usage.

A. Each emissions inspector shall be assigned a unique
numerical code to gain access to the analyzer at the
inspector’s place of employment.

B. Access codes and inspector numbers shall be added
and deleted only by department personnel.

C. An access code shall be used only by the inspector to
whom it was assigned.

D. An inspector number printed on a cerfificate of
vehicle emissions inspection shall be electronic signature
and an endorsement that the entire test was performed by
the inspector to whom the number was assigned.

E. Emissions inspection stations shall report any
unauthorized use of an access code to the depariment
within 24 hours of the discovery of unauthorized use.

F. Emissions inspection stations shall be responsible for
any violation or fraudulent inspection which occurs using
the inspector numbers,

G. Emissions inspection stations shall be responsible for
all certificates of vehicle emissions inspection bearing the
inspector number of all employees, past and present.

H. A minimum of 10 inspector number access code
combinations will be assigned to an analyzer.

§ 4.7. Fleet emissions'inspection stations.

A person to whom there are 20 or more vehicles
registered may be licensed as a ‘fleet emissions inspection
station” and conduct inspection of that fieet. As a fleet
inspection station, no inspections shall be conducted for
the employees or general public, but only on vehicles
owned, leased by the business, or consigned or held in
inventory for sale. A fleet emissions inspection station shalii
comply with all applicable requirements for emissions
inspection stations.

PART V.
EMISSIONS MECHANIC/AINSPECTOR TESTING AND
LICENSING.

§ 5.1, [ Reguirements for licensing. Emissions

mechanic/inspector licenses and renewals. }

A. Application for licenses shall be made on jforms
issued by and in accordance with procedures approved by
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the depariment.

B. Applicants shall demonstrate fo the department the
ability to conform writh applicable motor vehicle laws and
this regulation.

C. No person shall be represented as | & fcensed an
emissions | mechanic/inspector without holding a valid
license issued by the department.

D. Licenses obtained by false statement or
misrepresentation of identity to the department shall be [
eaneelled or | revoked.

E. Certificates of [ vehicle ] emissions inspection shall |
onty |1 be [ sigred issued only | by [ persens emissions
inspectors | emploved by [ stations holding valid Heenses
issuned by the department emissions inspections stations ),

F. The department will endeavor to notify
mechanicsfinspectors prior to the expiration of their
license. However, it is the responsibility of the [ emissions
1 mechanic/inspector to have a current valid Iicense.

G. Upon notification of | eancellatior; |1 revocation or
suspension, [ the 1 mechanicfinspector shall surrender to
the department all licenses issued { to him 1 by the
department.

H It is the responsibility of the { emissions ]
mechanic/inspector to notify the depariment of the
termination of a suspension period and apply for
reinstaternent with the department.

1. Licenses are valid only for the person lto whom they
are [ssued.

J. Al [ emissions 1 mechanicsfinspectors shall cooperate
with the department during the conduct of audits,
investigations and complaint resolution.

K. A person shall qualify under § 52 prior to being
issued an emissions mechanicfinspector license.

[ & L. Emissions | mechanicsfinspectors changing
employment must have their license transferred by the
depariment to the new place of employment prior to
performing emission inspections [ or emissions-related
repairs 1.

[ & M. Emissions | mechanics/inspectors shall keep their
current mailing address and place of employment on file
with the department.

[ & AH mechanicinspectors Heenses may be reguired by
%kedeper&meﬁttebepastedmeemspfeueusplaeeeﬁ
the Heensed premises; N. Licenses shall be | available to |

the public and epproved by the | depariment | personnel
upon request ).

[ & O. Emissions ] mechanicsﬂ'nspectars may be licensed
to perform lests [ or emission related repairs 1 at more

than one licensed stalion after | filing an appheation

notification to the department )

& P ]| Regualification for [ & an emissions ]
mechanic/inspector license may be required at any ftime
by the department.

[ & @ 1 Licenses are valid jfor [ time periods
determined by the department, not to exceed ]| three
years.

[ & R ] Upon expiration of the license, the [ emissions
1 mechanic/inspector shall no longer be authorized to
perform emissions inspections or emission related repairs.

[ S The provisions of this part apply to boith initial
licenses and any renewals of licenses. |

§ 8.2. Testing and licensing of applicants for emissions
mechanicsfinspectors.

A. Qualification regquirements for emissions
mechanicfinspector licenses | and renewals .

1. Applications to qualify for emissions
mechanicfinspector licenses shall be filed with the
depariment and the issuance of the licenses shall be
administered by the department. Applications for such
licenses shall be completed on forms provided by the
department. Before an applicant may be given a
license, he must comply with the requirements of this
section. The department will nolify applicants of the
evalualion requirements prior to lesting.

2. An applicant shall demonsirate the ability to |
properly | operate | properly | the certified analyzer
systemn on the licensed premises and perform a test
as required by this regulation.

3. An applicant shall demonstrate knowledge, skill,
and competence concerning either the conduct of
eniissions inspections or the adjustment and repair of
vehicles fo manufacturers’ specifications or both
depending upon license classification. Such knowledge,
skill and competence [ will be shewn by shall be

demonstrated by completing training courses approved
by the department and by 1 passing a qualification
test including, but not limited to, knowledge of the
following:

a. Operation and purpose of emissions control
systems.

b. Relationship of hydrocarbon and carbon
monoxide emissions to tming and airffuel ratio
conlrol,
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c. Adjustment and repair to manufacturers’
specifications.

d. This regulation.

e. Contemporary diagnostic and engine tune-up
procedures.

. The provisions 6f the Emissions Control Systems
Performance Warranty pursuant to § 20%b) of the
Federal Clean Air Act as # applies to this
regulation.

£ Visual inspection of the required emissions
control equipment for 1973 and newer vehicles.

h. Operation of and proper use, care, maintgnance,
and gas span checking of certified analyzer systems.

i Proper use of and distribution of inspection
forms, certificates of emissions inspection, and
supplemental documents.

/. Emissions related adjustment and repair
reguiremenis for all vehicles failing the initial
emissions inspection.

k. Inspecting for visible smoke emissions.

[ 4 An applicant shall be authorized by the
superintendent to make safely inspections or vehicle
repairs, as appropriate, pursuant to Article 21 (§
46.2-1157 et seq) of Chapter 10 of Title 46.2 of the
Code of Virginia. ]

B.  Requalification requirements for all emissions
mechanicsfinspectors.

1. Upon the determination by the depariment of the
necessity of fechnically updating the qualifications for
emissions mechanicsfinspectors, and upon development
or approval of retraining courses and retesting
requirements for emissions mechanicsfinspectors (o
de:nonstrate said qualifications, holders of emissions
mechanicsfinspectors licenses shall be required to
requalify.

2. Emissions mechanicsfinspectors shall be required fo
requallfy within 80 days from the date of written
notification by the depariment. Said notice shall be
mailed to the address of record as maintained by the
department. The notice shall inform the person of the
necessity of requalification and the nature of such

skills, systems, and procedures requiring the retraining
for the continued performance of the emissions
inspection. The nolice shall give the name and
location of training sources approved or accredited for
purposes of retraining, the necessity of requalification
by a certain date, and the nature and evidence of

documentation fto be filed with the department
evidencing such requalification, and state that failure

to requalify within said period of ltime shall result in
suspension or revocation of the emissions
mechanic/inspector license.

C. Issuance of emissions mechanics/inspectors licenses.

1. The depariment is authorized to issue or deny
licenses to persons Io conduct either emissions
inspections (inspector) or adiusiments and repairs
(mechanic) or both at an emissions inspection station.

2, The department shall issue a license to any person
so qualified or requalified under § 5.2,

PART VI
INSPECTION PROCEDURES.

§ 6.1. General.

The key steps in the emissions inspection procedure are
as follows;

1. An agreement with the customer, oral or writlen, to
perform an emissions inspection.

2. The inspection of emissions control equipment.

3. The test of emissions levels using a certified analyzer
system, .

4, The test for visible smoke.
5. Document distribution.
6. Customer advisement.

7. Free retest, if necessary, within 15 days of original
test.

§ 6.2, Inspection procedure,

‘A. All aspects of the inspection shall be performed by
an emissions inspector, using the instructions programmed
in the certified analyzer system and procedures approved
by the board, within the designated inspection area, and
on the licensed premises.

B. The emissions inspection station shall notify the
customer prior to initiating an emissions inspection that
the emissions inspection station is either able or unable to
perform the low emissions tune-up and emission related
repairs required by §§ 6.3 and 6.4 for that particular
vehicle should that wvehicle fail the inspection, The
emissions inspector shall not conduct an inspection on a
motor vehicle unless the customer gives approval after
being notified according to the preceding senfence.

C. The entire inspection shall take place within the
reach of the analyzer hose.

D. In consideration of maintaining inspection integrity:
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1. The temperature of the inspection area shall be
hetween 35°F and 110°F during the inspection.
Inspection area temperatures shall be accurately
recorded and monitored in a well-ventilated location
away from vehicle engine and exhaust heat sources
and out of direct sunlight. The analyzer shall not be
operated when the temperature of the inspection area
is not within the range stated above.

2, The analyzer system shall be Kkept in a stable
environment{ which affords adequate protection from
the weather and local sources of hydrocarbons on
other pollutants that may interfere with analyzer
performance or accuracy of test resulis, or both.

3. The electrical supply to the analyzer system shall
be able to meet the manufacturer’s requirements for
voltage and frequency stability.

4, The inspection location shall be permanent and
meet all applicable zoning requirements, Elecirical
supply shall be public utility designated for that area.

5. The analyzer system shall be operated according to
quality assurance procedures and other procedures
approved by the depariment.

E. The emissions inspector shall accurately identify and
enter vehicle and owner information as required for
vehicle emissions inspection records, The data entered into
the analyzer and recorded on the certificate of vehicle
emissions ingpection must be the data from the vehicie
being inspected and obiained from that vehicle.

F. For 1973 and later model year vehicles, the emissions
inspector shall then perform an inspection for integrity of
the emissions control systems, The inspection shall include:

1. Examining the emissions control information decal
(sticker) under the hood or checking the reference
manual or applications guide to determine if the
vehicle, as manufactured or certified for sale, or both,
or use within the United States, should be equipped
with a catalytic converter, air system (air pump), fuel
evaporative system, or positive crankcase ventilation
valve, or requires the use of unleaded fuel, as
appropriate,

2. Visually inspecting for the presence and operability
of the air system (air pump), catalytic converter
system, fuel evaporative system, positive crankcase
ventilation valve, and fuel filler neck restrictor. If
these parts or systems are inoperable, or have heen
removed or damaged, the vehicle will not qualify for
a certificate of emissions inspection approval or
waiver. If the necessary parts will no{ be available
prior to the month of expiration of the present vehicle
registration, and the owner obtains a signed form or
statement to that effect from a manufacturer's dealer
for that make vehicle, or from an automotive parts
supplier which in the normal course of business

supplies parts for that vehicle and presents the form
or statement fo the hoard, the board after verification
may issue a temporary certificate of vehicle emissions
inspection waiver valid up to 30 days. The form or
statement provided must specifically identify by part
numbers and description, the necessary parts. The
owner then has until the expiration of the temporary
waiver t{o complete the necessary repairs or
replacement. Upon verification that parts are not
available that meet the requirements of this
regulation, the board may issue a waiver provided the
motor vehicle has undergone a low emissions tune-up.

3. If the vehicle fails the fuel filler neck resirictor
inspection, the fuel filler neck restrictor as well as the
catalytic converters and, if applicable, exhaust gas
oxygen (02) sensors shall be replaced to ensure the
efficient operation of these emissions control systems.
Any exception from this provision shall be verified as
a result of a department approved performance test.

G. The entire vehicle shall be in normal operating
condition and at normal operating temperature, which may
be determined by feeling the top radiator hose, hy
checking the temperature gauge, or operating the vehicle
prior to performing the idle mode emissions inspection, or
any combination of the three.

H. The inspection shall be performed with the
fransmission in park or neuiral and with all accessories
off,

I. 1. The analyzer probe shall be inserted into the
tailpipe at least 12 inches or as recommended by the
manufacturer for a quality sample whichever is
greater.

2. For all vehicles equipped with a multiple exhaust
system, the analyzer system’s dual exhaust procedure
shall be used.

3. If a baffle or screen prevents probe insertion o an
adequate depth, a suitable probe adapter or extension
boot which effectively lengthens the tailpipe must be
used.

4. The emissions Inspection procedure shall be as
follows:

a. For all model year vehicles, the emissions
inspection shall be an idle mode test, conducted in
the following manner: the vehicle shall be
accelerated and stabilized at 2500 +/- 300
revolutions per minute for 30 seconds and shall be
returned and stabilized at normal curb idle for the
reading. An accurate tachometer as provided by the
analyzer system shall be used to verify engine
speeds when performing the test. For pass/fail
determination, the vehicle’s emissions ievel shall be
the same as or less than the applicable exhaust
emission standards at idle speed in order to pass
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the emissions inspection,

b. The appropriate emissions standards shall be
selected by the analyzer system. In selecting
appropriate emissions standards, the emissions
inspector shall identify that particular wvehicle’s
make and model year by examining the vehicle
information (metal) piate or sticker. If the vehicle
information plate or sticker is missing, illegible or
the information i noi otherwise available, ihe
emissions inspector shall examine the engine exhaust

emissions control information label which is
permanently affitxed to the engine or other
appropriate information to determine the model
year status.

J. The vehicle shall be evaluated for the presence of
visible smoke emissions at normal curb idle. Those
vehicles exhibiting any gray, blue, blue-black, or black
smoke emissions from the engine crankcase or tailpipe, or
both, shall be issued a certificate of vehicle emissions
inspection rejection.

K. A certificate of vehicle emissions inspection approval
shall be issued if the vehicle meets the emissions control
systems standard (for 1973 and newer model year vehicles
only), the exhaust emissions standards, and there is no
evidence of smoke emissions,

L. If the vehicle fails the initial emissions inspection a
certificate of vehicle emissions inspection rejection shall
be issued and the owner shall have 15 days in which to
have repairs or adjustments made and return the vehicle
to the station which performed the initial inspection for
one free reinspection. A temporary certificate of vehicle
emissions inspection waiver may be issued by the
department to those vehicles failing the initial emissions
inspection, continue to exceed applicable emissions
standards after the adjustmenis specified in subsections A
through F of § 6.3 have been accomplished, and for which
emissions related parts are not presently available in order
to make corrective repairs to that specific vehicle. Proof
of parts nonavailability as described in subsection F 2 of
this section shall be required. In order to obtain a vehicle
registration from the Department of Motor Vehicles, the

owner shall have a certificate that either indicates
“Pagsed” or “Waiver” as specified below.
1. A certificate of vehicle emissions inspection

approval (“Passed”) may be issued if all of the
following conditions are mef:

a, The vehicle emissions levels are the same as or
less than the applicable exhaust emission standards.

b. There are no smoke emissions visible from the
vehicle engine crankcase or tailpipe, or both,

¢, For 1973 and newer model year vehicles, the
vehicle passes the emissions control systems
standards.

2. A certificate of vehicle emissions inspection waiver
(“Waiver”) may be issued if all of the following
conditions are met:

a. The vehicle passes the emission control systems
standards (1973 and newer model year vehicles
only} required by subsection F 2 of this section,

b. The vehicle continues to exceed applicable
emissions standards after the low emissions tune-up
and emission related repairs required by §§ 6.3 and
6.4 have been performed by an emissions mechanic.

c. At least the designated amount (for a particular
model year as specified below) has been spent on
emissions related repairs as specified in § 6.4
performed by an emissions mechanic, provided that
proof of repair costs for that specific vehicle has
been provided to the emissions inspection station in
the form of an itemized bill, invoice, work order,
manifest, or statement in which emissions related
parts or repairs, or both, are specifically identified
and the repairs have been confirmed by visual
inspection by the emissions inspector.

(1) $60 for pre-1972 model vehicles.

(2) $125 for 1972-1974 model vehicles.

(3) $175 for 1975-1979 model vehicles,

(4) $200 for 1980 and new model vehicles,

3. A waiver shall not be issued to a vehicle which is
eligible for the emissions control systems performance
warranty, under the provisions of § 207(b) of the
Federal Clean Air Act, Per the provisions of § 207¢(h),
the repair cosis necessary for compliance with
emissions standards specified in Part III of this
regulation will be borne by the vehicle manufacturer
or his authorized dealer representative,

M. The analyzer system shall generate the appropriate
certificate of vehicle emissions inspection and the
emissions inspector shall make distribution. The emissions
inspector shall remove any previously issued emissions
inspection stickers from the vehicle,

N. The emissions inspector shall advise the customer as
specified below wupon completion of the inspection
procedure,

1. If the test is not completed, explain defect in
vehicle and advise of free retest.

2. If the vehicle passes, give certificate of vehicle
emissions inspection approval and advise of
registration requirement (including distribution of Part
B of certificate of vehicle emissions inspection
approval).
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3. If the vehicle fails:

a. Give certificate of vehicle emissions inspection
rejection or waiver to customer;

b. Advise of type of failure;
c. Advise of free retest; and
d. Advise of waiver requirements.

0. In cases of complainis or disputes between the
emissions mechanic/inspector or emissions inspection
station and the cusitomer, the customer shall be advised of
the location and phone number of the depariment to be
contacted to obtain assisiance in reselving disputes.

§ 6.3. Low emissions tune-up.

A, If the vehicle continues to exceed the applicable
emissions standards, the vehicle shall undergo a low
emissions tune-up, and if still not in compliance shall
undergo Specific emissions related repairs in accordance
with § 6.4. The low emissions tune-up and repairs shall be
accomplished to the point of compliance or the applicable
cost ceiling specified in § 6.2 L 2 ¢ shall have been met.

B. For computer controlied, closed loop, feed back
emissions control systems, the emissions inspector shall
inspect the operation of the emissions control system
according to the motor vehicle manufacturer’s
specifications,

§ 6.4. Emissions related repairs.

A. Emissions related repairs generally include only those
adjustments to and maintenance and repair of the motor
vehicle which are directly related to the reduction of
exhaust emisgions necegsary to comply with the applicable
emissions standards. The expenditure for emissions related
repairs does not include the inspection fee as specified in
§ 46.1-326.8 of the Motor Vehicle Emissions Control Law,
the expense of emissions related adjustments, repairs or
replacements required by subsection F 2 of § 6.2 or the
expenses associated with the adjustments 1{o and
maintenance, replacement, and repair of air pollution
confrol equipment on the vehicle if the need for such
adjustment, maintenance, or repair is due to obvious
disconnection of, tampering with, or abuse to such air
pollution control equipment. Air poliution control
equipment is any part, assembly or system originally
installed by the manufacturer for the sole or primary
purpose of reducing erissions.

B. Repairs and maintenance to the following systems
shall qualify as emissions related repairs insofar as the
purpose is to reduce exhaust emissions:

1. Air intake systems

2, Ignition systems

3. Fuel control systems
4. Emissions control systems
5. Basic engine sysiems

6. For microprocessor (02) based air/fuel control
systems, cooling systems

§ 6.5, Engine changes.

A. For those vehicles in which the original engine has
been replaced, the emissions standards and applicable
emissions control equipment for the year and model of the
vehicle body/chassis, as per registration/title, shall apply.
For those diesel powered vehicles which have been
converted fo operate on fuels other than diesel, the
emissions standards and applicable emissions conirol
equipment for the year, make and model of the gasoline
equivalent for the vehicle body/chassis, per the
registration, shall apply.

B. For those vehicles titled/registered as model year
1973 and newer, that were assembled by other than a
licensed manufacturer, such as kit-cars, the applicable
emissions conirol equipment shall be based upon a
determination of the year of the vehicle engine. The year
of the engine shall be presumed to be that stated by the
vehicle owner unless it is determined by the board, after
physical inspection of the vehicle engine, that the year of
the engine is other than stated by the owner. The
emissions standards for a vehicle of this classification shall
be determined by the year of manufacture of the engine,

C. In order to provide for the accurate inspection and
registration coordination of motor vehicles in which the
original engine has been replaced, questions may be
referred to the depariment for resolution.

PART VIL
ENFORCEMENT PROCEDURES.

§ 7.1. Enforcement of regulations and orders.

A. Whenever the department has reason to believe that
a violation of any provision of these regulations or any
order has occurred, notice shall be served on the alleged
violator or violators, citing the applicable provision of
these regulations or the order involved and the facts on
which the violation is based. The department may act as
the agent of the board to obtain compliance through eiiher
of the following enforcement proceedings:

1. Administrative proceedings.

The department may negotiate to obtain compliance
through administrative means. Such means may be a
consent agreement or any other mechanism that
ensures or obtains compliance, including but not
limited to those means prescribed in § 7.2, In cases
where the use of an administrative means is expected
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to result in compliance within 50 days or less,
preferential consideration shall be given to the use of
a consent agreement. Unless specified otherwise in
these regulations, the administrative means shall be
approved by the board.

2. Judicial proceedings.

The depariment may obtain compliance through legal
means pursuant to § 46.1-326.13 of the Virginia Motor
Vehicle Emissions Conirol Law.

B. Nothing in this section shall prevent the depariment
from making efforts to obtain voluntary compliance
through conference, warning or other appropriate means.

C. Orders and consent orders are considered
administrative means and the board reserves the right to
use such means in Heu of or to provide a legal basis for
the enforcement of any administrative means negotiated or
approved by the department under subsection A of this
section,

D, Any enforcement proceeding under this section may
be used as a mechanism to insure that the compliance
with this regulation is reasonably maintained by the owner
or other person.

E. Case decisions regarding the enforcement of
regulations and orders shail be made by the executive
director. These decisions (i) may be regarded by the
aggrieved party as a final decision of the board and
appealed pursuant to subsection C of § 2.5 or (ii) may be
appealed io the board pursuant to subsection A of § 2.5.
Appeals to the board shall be based on the record and not
de novo,

§ 7.2. Penalties.
A. Basis for civil penalties.

The complete operation of an official emissions
inspection station shall be the responsibility of the owner.
Failure to comply with the appropriate provisions of the
Motor Vehicle Emissions Confrol Law or this regulation
may be considered sufficient cause for suspeasion or
renovation of emission inspection privileges. In addition
thereto, violators are also subject to criminal prosecution.
Every emissions inspection station shall be subject to the
schedulie of penalties prescribed by the board:

B. Official documents.

Whenever an emissions inspection station license is
suspended or cancelled, the board may order the
surrender, upon demand, to an authorized representative
of the board of the following items;

1. Inspection records/data media.

2. Station license.

3. Signature cards.
4, Unused certificates of vehicle emissions inspection.

5. All fees due the board for ail inspections that have
been performed.

C. Multiple violations.

In the case of multiple violations considered at one
fime, the department may impose separate penalties for
each violation. However, in the case of multiple violations
considered at one t{ime, the department may, in iis
discretion, direct that suspensions be served concurrently.

D, Voluntary discontinuance.

A license shall be cancelled by the board whenever the
owner voluntarily discontinues the operation of an
emissions inspection station. Remaining emissions
inspection materials shall be returned to the department
immediately. '

E. Abandonment.

A license shail be cancelled by the board, and
inspection materials confiscated when the owner of record
abandons the place of business and cannot be located.

F. Sale of business.

If an emissions inspection station is sold or leased to a
new owner, an application will not be considered while the
station is suspended and the license will not be restored
pending an appeal of a suspension.

§ 7.3. Reapplication.

After a suspension has been served, inspeciion privileges
shall not be restored. until an application for relicensing
has been approved by the board. Upon receipt of an
application for relicensing following a suspension of more
than three months or more, a compleie and thorough
investigation by the department will be conducted to
determine if the applicant qualifies for relicensing under
the requirements of the board. Other applications for
relicensing are subject to investigation at the discretion of
the department.

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD
Title of Regulation: VR 173-02-01.

Preservation Area Designation
Regulations.

Chesapeake Bay
and Management

Statutory Authority: §§ 10.1-2103 and 10.1-2107 of the Code
of Virginia.

Effective Date: September 1, 1989,

Summary:

Vol. 5, Issue 22

Monday, July 31, 1989

3241



Final Regulations

This regulation establishes criteria for local
government designation of Chesapeake Bay
Preservation Areas and for use by local governments
in granting, dernying, or modifying requests to rezone,
subdivide, or to use and develop land in Chesapeake
Bay Preservation Areas. This regulation also identifes
the requirements for changes which local governments
must Incorporate inte their comprehensive plans,
zoning ordmnances, and subdivision ordinances lto
protect the quality of state walers pursuant lo §§
10.1-:2109 and 10.1-2111 of the Chesapeake Bay
Preservation Act.

The regulation 1s divided into six parts dealing with
(f) introductory matters, (if) local government
requirements, (1ii) Chesapeake Bay Preservation Area
criteria, (iv) land use and development performance
criteria, (v) I{mplementation, assistance, and
determination of consistency, and (vi) enforcement.

Part I, “Introduction,” establishes the purpose,
authority, and applicability of the regulation and
defines terms.

Part I, “Local Government Programs,” sets forth the
objectives of local programs that implement the
regulations and lists the elements that must be
included in local programs.

Part I1l, ‘“'Chesapeake Bay Preservation Area
Designation Criferia,” includes the first set of criferia
required by the Code. These criteria describe the
characteristics and objectives of Chesapeake Bay
Preservation Areas and list the land lypes that must
be included or considered for inclusion in preservation
areas. Chesapeake Bay Preservation Areas are o be
subdivided into the more sensitive lands adjacent to
the shore, called Resource Protection Areas, and less
sensitive upland areas that have the potential to
degrade water quality, called Resource Management
Areas. In addition, this part provides local
governments with the option to identify as an overlay
“Intensively Developed Areas,” which are allowed
cerfain exemptions from the criteria.

Part IV, “Land Use and Development Performance
Criteria,” includes the second set of crileria required
by ‘the Code, called performance criteria. The
performance criteria are subdivided into two groups:
(i) general criteria that apply in all Chesapeake Bay
Preservation Areas, and (ri) additional or more
stringent criteria that apply only in the Resource

+  Protection Areas. This part also sels forth exemplions
from the criteria and establishes a local government
process for granting exceptions.

Part V, “‘Implementation, Assistance, and
Determination of Consistency,” provides guidance in
the orderly and timely development of local programs
and criteria by which local program consistency will
be determined. This part describes the local assistance

manual fto be provided by the board fto local

governments, It also addresses the first year
requiremnents covering the mapping and designation of
Chesapeake Bay Preservation Areas and the
employment of the performance criteria. Finally, it
addresses the second year program elements,
Including (i} necessary chariges in local zoning and
subdivision ordinances and comprehensive plans, (fi)
implementation of a local process to review
development proposals in preservation areas for
compliance with the Act and regulations, (1)
conditions under which water quality Iimpact

assessments will be required for proposal
developments, and (iv) review by the board of
completed local programs for consistency and, upon
request, board certification of local programs.

Part VI, “Enforcement,” establishes adminisirative and
legal procedures to secure compliance with the Act by
local governments.

VR 173-02-01, Chesapeake Bay Preservation Area
Designation and Management Regulations.
PART I
INTRODUCTION.

§ 1.1 Application.

The board (s charged with the development of
regulations [ ineluding which establish } criteria that will
provide for the protection of water quality [ end
eorservation of habitat dependent on weler quelity n
Chesapeake Bay Preservation Areas | , and that also will
accommodate economic development, All counties, cities,
and towns in Tidewater Virginia shall comply with these
regulations. Other local governiments not in Tidewater
Virginia | are enconraged t6 may | use the criteria, and [
te 1 conform their ordinances as provided in these
regulations lo protect the qualily of state waters in
accordance with § 10.1-2110 of the Code of Virginia.

§ 1.2. Authority for regulations.

These regulations are issued under the authoriy of §§
10.1-2103 and 10.1-2107 of Chapier 21 of Title 10.1 of the
Code of Virginia (the Chesapeake Bay Preservation Act,
hereinafter “the Act”).

§ 1.3, Purpose of regulations.

These regulations establish the criferia that counties,
cities, and towns (hereinafter “local governmenis’) [ must
shall | use to determine the extent of the Chesapeake Bay
Preservation Areas within their jurisdictions. [ Fhey These
regulations | establish criteria for use by local
governments in granting, denying, or modifying requests
to rezone, subdivide, or fo use and develop land in
Chesapeake Bay Preservation Areas. | They These
regulations | identify the requirements for changes which
local governments [ must shall | incorporate into their
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comprehensive plans, zoning ordinances, and subdivision
ordinances to protect the quality of state waters pursuant
to §§ 10.1-2109 and 10.1-2111 of the Act.

§ 1.4 Definitions.

The following words and terms used in these regulations
have the following meanings, unless the context clearly
indicates otherwise. In addilion, some terms not defined
herein are defined in § 10.1-2101 of the Act.

“Act” means the Chesapeake Bay Preservation Act
found in Chapter 21 (§ 10.1-.2100 et seq) of Title 10.1 of
the Code of Virginia.

“Board” means the Chesapeake Bay Local Assistance
Board.

“Buffer | zome area | “ means an area of natural or
established vegelation managed to protect [ aguatic
welland: shoreline and other habitat dependent on water
guality other componenis of a Resource Protection Area
and state waters | from significant degradation due to [
man-made land | disturbances.

“Chesapeake Bay Preservation Area” means any land
designated [ by a local government Y pursuant to Part IIT
of these regulations and § 10.1-2107 of the Act. A
Chesapeake Bay Preservation Area shall not consist of a
Resource Protection Area and a Resource Muanagement
Area.

“Department” means
Assistance Department.

the Chesapeake Bay Local

“Development” means the construction, | redevelopment
1 or substantial alteration of residential, commercial,
industrial, institutional, recreation, transportation, or
utility facilities or struciures.

“Director” means the FExecutive Director of the
Chesapeake Bay Local Assistance Depariment.

“Floodplain” means { er area all lands | that would be
Inundated | by floodwater 1 as a result of a storm event
of a 100vyear refurn interval

“Highly erodible soils” means soils [ (excluding
vegetation | with an erodibility [ (K) vaiwe greater then
36 of all soils on slopes with a gradient exceeding 156%;
as identified in local Soil Surveys published by the U5
Bepa#meﬁt of Agrewltnre-Sofl Corservation Serviee;

where sweh surveys exist index (El) from sheet and rill
erosion equal to or greater than eight. The erodibility
index for any soil is defined as the product of the formula
"RKLS/T, as defined by the *Food Security Act (F.5.4)
Manual” of August, 1958 in the “Field Office Technical
Guide” of the US.D.A. - Soil Conservation Service, where
K is the soil susceptibility to water erosion in the surface
laver; R is the rainfall and runoff; LS is the combined
effects of slope length and steepness; and T is the soil

loss tolerance 1.

“Highly permeable soils” means soils with a [ Mgh
given 1 potential | for transmission of pollutants into
> ag identified in the soils formation seetion
of the ‘“Feld Office ?‘eekﬁfeel Guides” published by the
U5 Departrmernt of Conservation Service
to transmit water through the soil profile. Highly
permeable soils are Identified as any soil having «a
permeability equal fo or greater than six inches of water
maovement per hour in any part of the soil profile to a
depth of 72 inches (permeabz'lz’ty groups “rapid” and “very
rapid”) as fozmd in the “National Soils Handbook” of
July, 1983 in the “Field Office Technical Guide” of the
US.D.A. - Soil Conservation Service ]

[ “Impervious cover” means a surface composed of any
material that significantly impedes or prevents natural
infiltration of water info the soil. Impervious surfuces
include, but are not Imited to, roofs, buildings, streets,
parking areas, and any concrete, asphalf, or compacted
gravel sturface. ]

“Loeal governments” means counties, cities, and towns.
These regulations apply to local governments in Tidewater
Virginia, as defined in § 10.1-2101 of the Act, but the
provisions of these regulations may be used by other local
governments.

“Local program” means the measures by which a local
government complies with the Act and regulations.

[ “Local program adoption date” means the date a local
government meets the requirements of subsections A and
Bof §22 of Part Il. ]

“Nontidal wetlands” means those wetlands other than
tidal wetlands that are inundated or saturated by surface
or ground water at a frequency and duration sufficient fo
support, and that under normal circumstances do support
a prevalence of vegetation typically adapted for [Hife in
saturated soil conditions, as defined by the U.S
Environmental Profection agency pursuant to § 404 of the
federal Clean Water Act | as emended 1, in 33 C.F.R
328.3b, dated November 13, 1986 | , as amended 1.

[ “Plan of development” means any process for site
plan  review in local zoning and land development
regulations designed fo ensure compliance with §
10.1-2108 of the Act and these regulations, prior to
issuance of a building permit. |

“Redevelopment” means the process of developing land
that Is or has been [ previously | developed.

“Redevelopment BManagement Area” means that
component of the Chesapeake Bay Preservation Area that
is not classified as the Resource Prolection Area.

“Resource Protection Area” means that cormponent of
the Chesapeake Bay Preservation Area comprised of |
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semsitive | lands at or near the shoreline that have an
intrinsic water quality value due to the ecological and
biological processes they perform or are sensilive fo
impacts which may result in significant degradation to the
quality of state waters | arnd loss of aeguatic habitat |

[ “Subdivisiont means the division of a parcel of land
into three or more lots or parcels of less then five aeres
egeh for the purpese of iransfor of ovwnership or buiiding
development, or, if @ new street is ivelved in sweh
division, amy division of a parcel of land The term
ineludes resubdivision: |

[ “Substantial alteration” means expansion or
modification of a building or development which would
result in a disturbance of land exceeding an area of 2500
square feet in the Resource Management Area only. |

“Tidal shore [ #we 1 “ [ or “shore | means land
contiguous to a tidal body of water [ to an elevation ore
and onehalf times the locel tHde range above befween |
the mean low water level { and the mean high waler
level 1.

“Tidal wetlands” means vegetated and nonvegelated
wellands as defined in § 62.1-13.2 of the Code of Virginia.

“Tidewater Virginia” means those jurisdictions named in
§ 10.1-2101 of the Act.

“Tributary stream” means any perennial stream that is
so depicted on the most recent U.S. Geological Survey
7-1/2 minute topographic quadrangle map (scale 1:24,000).

“Use” means activity on the land other (than
development, including, but not limited to agriculture,
khorticulture, [ and 1 silviculture [ ; and recreatiorn ).

“Water-dependent facility” means a development of land
that cannot exist outside of the Resource Protection Area
and must be located on the shoreline by reason of the
intrinsic nature of its operation, These facilities include,
but are not limited fo (i) ports, (i} the intake and outfall
structures of power plants, water treatment plants,
sewage treatment plants, and storm sewers’ (i) marinas
and other boat docking structures,; (iv) beaches and other
public wateroriented recreation areas, and (v) fisheries or
other mdrine resources facilities.

[ & 45 Eoeal goverrment diseretion:

Fhese reguiations reprosent mipwmnan oriteria to be used
by loealities: |

PART II.
LOCAL GOVERNMENT PROGRAMS.

§ 24 Local program development.

Local governments shall develop measures (hereinafter
called “local programs”) necessary to comply with the Act

and regulations. Counties and towns are encouraged to
cooperate in the development of their local programs. In
conjunction with other state water qualily programs, local
programs shall encourage and promote: (i) protection of
existing high quality state waters and restoration of all

reasonable public uses and will support the propagation
and growth of all aquatic life, including game fish, which
might reasonably be expected to inhabit themy (i)
safeguarding the clean waters of the Commonwealth from
poilution; (i) prevention of any increase in pollution; (iv)
reduction of existing pollution; and (v} promotion of water
resource conservation in order fo provide for the healih,
safety and welfare of the present and future citizens of
the Commonwealth.

§ 2.2, Elements of program.

Local programs shall contain the elements listed below.
[ Local governments shall adopt 1 elements A and B [
shall be adepted | concurrently [ and no later than ) 12
months after the | effeetive adoption | date of these
regulations. Elements C through G [ way shall 1 be in
place within 24 months after the | effeetive adoption |
date.

A A [ zewing | map [ desienating delineating )
Chesapeake Bay Preservation Areas.

B. Performance criteria applving in Chesapeake Bay
Preservation Areas [ that achieve resuills | at least [ as
stringent as equivalent to 1 those provided [ by the
criteria ] in Part IV.

C. A comprehensive plan or revision that incorporates
the protection of Chesapeake Bay Preservation Areas and
of the quality of state waters.

D. A zoning ordinance or revision that (i) incorporates
measures lo protect the quality of state walers in
Chesapeake Bay Preservation Areas, [ and ] (i) requires
compliance with all criteria set forth in Part IV [ ; end
(ith reguires a plar of development prior to the issuarnce
of @ building permit to assure thet use and development
of land in ersepeeke Bay Preservation Areas are
accomplished in a manner thel protects the quality of
state waters ]

E. A subdivision ordinance or revision that (i)
incorporates measures lo profect the quality of state
waters in Chesapeake Bay Preservation Areas, and (ii)
assures that - all subdivisions in Chesapeake Bay
Preservation Areas comply with the criteria set forth in
Part IV,

F. An erosion and sediment control ordinance or
revision that requires compliance with the criteria in Part
Iv.

G. [ A building permit process or revision that requires
compliarice with the eriteria set forth in Part H: A plan
of development process prior to the issuance of a building
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permit fo assure that use and development of land in
Chesapeake Bay Preservation Areas is accomplished in a
manner that protects the quality of state waters. ]

PART III.
CHESAPEAKE BAY PRESERVATION AREA
DESIGNATION CRITERIA,

§ 2.1 Purpose.

The criteria in this part provide direction for local
government designation of the ecological and geographic
extent of Chesapeake Bay Preservation Areas. Chesapeake
Bay Preservation Areas are divided into Resource
Protection Areas and Resource Management Areas that
are subject to the criteria in Part IV and the requirements
in Part V. [ In addition, the criteria in this part provide
guidance for local government Identification of areas
suitable for redevelopment that are subject fo the
redeveloprment criteria in Part IV. ]

§ 3.2. Resource Protection Areas.

A. Resource Protection Areas shall consist of sensitive
lands at or near the shoreline that have an intrinsic
waler quality value due to the ecological and biological
processes they perform [ end or | are sensitive fo impacts
which may cause significant degradation to the quality of
state waters [ or foss of agquatic habitat ].

B. As a mininmugm, the Resource Protection Area shall
inclide:

1. Tidal wetlands;

2. Nontida! wetlands { hydrolegically 1 connected by
surface flow and contiguous lo tidal wetlands or
tributary streams;

3. Tidal | shorelines shores ] ;

4, Such other lands [ as misht qualify 1 under the
provisions of subsection A of § 2.2 of this part [ that
toen! govermments deem | necessary fo protect the
quality of state waters;

5. A vegetated buffer [ sore area ] located adjacent
to and landward of the components listed in
subdivisions I through 4 above, and along both sides
of any tributary stream.

a. The purpose of the buffer [ zone area ] is to (i)

provide for the removal or reduction of sediments,
rutrients, and potentially harmful or loxic
substances in runoff entering the Bay and ils
tributaries; [ and ] (ii) minimize the adverse effects
of human activities on wetlands, shorelines, state

waters, | and | aquatic resources | ; and habitat
natural envirorment of streamns ).

b. The width of the buffer | sore area | shall be |
1 100 feet | fandward of all other compornenis of
Resorree Protection Areas ecortizuous fo  tidal
waters; or (i 40 jfeet lendward of all other
componerts of Resouwree Proteetion Areas
contigrous o nontidal waters | , [ However, where
the local government determines that the natural
topography of the land within that 100 foot area is
such that water drains away from the shore or
other components of the Resource Protection Area,
the buffer area shall consist only of the land that
actualy drains toward the shore or other
components of the Resource Prolection Area. In no
case shall the buffer areas have a width of less
than 50 feef. ]

& 3.3. Resource Managemen! Areas.

A. Resource Management Areas shall include land types
that, if improperly used or developed, have a potential for
causing significant water quality degradation or for [
eausing a toss of diminishing 1 the functional value of the
Resource Protection Area,

B. A Resource Muanagemenl Area shall be provided
contiguous to the entire inland boundary of the Resource
Protection Area. The following land categories shall be
considered for inclusion in the Resource Management
Area:

1. Floodplains;
2. Highly erodible soils, including steep slopes;

3. Highly permeable [ areas or other areqs vuincrable
to groundwater degradation solls |,

4. Nontidal wetlands not included in the Resource
Protection Area;

5. Such other lands [ as #ught qualify | under the

" provisions of subsection A of § 3.3 of this part | that
tocal govermments deem | necessary lo | prevent
nonrpoint souree polution prolect the quality | of state
walers.

C. Resource Management Areas shall encompass a land
area large enough to provide significant water quafity
protection through the employment of the criteria in Part
IV and the requirements in Paris II and V.

[ § 3.4 Intensely Developed Areas.

At their option, local governments may designate
Intensely Developed Areas as an overlay of Chesapeake
Bay PFPreservation Areas within their jurisdictions. For the
purposes of these regulations, Intensely Developed Areas
shall serve as redevelopment areas in which development
is concentrated while improving water quality. Areas so
designated shall comply with the performance criteria for
redevelopment in Part IV.
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Local governmments exercising this option shall examine
the pattern of residential, commercial, industrial, and
institutional development within Chesapeake Bay
Preservation Areas. Areas of existing development and
infill sites where litile of the natural environment remains
may be designated as Intensely Developed Areas provided
at least one of the following conditions exist:

A. Development has severely altered the natural state of
the area such that it has more than 50% impervious
surface;

B. Public sewer and water s constructed and currently
serves the area by the effective date. This condition does
not include areas planned for public sewer and water;

C. Housing density is equal to or greater than four
dwelling units per acre. ]

PART IV,
LAND USE AND DEVELOPMENT PERFORMANCE
CRITERIA.

§ 4.1. Purpose.

The purpose of this part is to implement the goals of
the Act and Part IT by establishing criteria to reduce
nonpoint source pollution loads entering the Bay, its
tributaries and other state walers, to protect the
Junctional integrity of the Resource Protection Area, and
to conserve water resources.

[ A 1 These criteria [ , or measures that achieve ai
least equivalent resulls, becorme mandatory upon the local
program adoption date. They 1 are supplemental lo the
various planning and zoning concepts employed by local
governments in granting, denying, or modifving requests
to rezone, subdivide, or to use and develop land in
Chesapeake Bay Preservation Areas.

[ B. Local govermmenls may exercise discrefion in
determining site-specific boundaries of Chesapeake Bay
Preservation Area components and in making
determinations of the application of these regulations,
based on more reliable or specific information gathered
from actual fleld evaluations of the parcel, in accordance
with plan of developrent requirements in Part V. ]

§ 4.2. General performance criteria.

It must be demonstrated to the satisfaction of local
governments that any use, development, or redevelopment
of land in Chesapeake Bay Preservation Areas meels the
following performance criteria:

1. No more land shall be disturbed than is necessary
to provide for the desired use or development,

2 [ Natwrad Indigenous | vegetation shall be preserved
to the maximum extent possible | consistent with the
use and development allowed

3. [ Nonstructural best management practices shall be

furnotion: fn any ease; Where the | best management
practzces utilized | shall be se&ﬁm&méemmg oF FogHlar
require regular or periodic maintenance in order to
continue their functions, such | maintenance [ of their
funotion must shall 1 be ensured [ by the local
government lhrough a maintenarnce agreerment with
the owner or developer or some other mechanism
that achieves an equivalent objective ;

4. All development [ of land exceeding 2,500 square
feet of land disturbance | shall be accomplished
through a plan of development review process
consistent with § 15.1-491 (k) of the Code of Virginia;

5. Land development shall minimize impervious cover
[ consistent with the use or development allowed ;

[ & AH subdivision lots platied after the effective date
shall provide sufficient area for the construction of
road or driveway, and nceessary ownstie treatmert
faoilitios ontside the Resource Protection Area )

[ # 6. ] Any land disturbing activity that exceeds an
area of 2,500 square feet (including construction of all
singie family houses, seplic tanks and drainfields, but
otherwise as defined In § 10.1-560 of the Code of
Virginia) shall comply with the requirements of the
local erosion and sediment control ordinance;

[ & On-site sewage treatment systems not roguiring a
State Weater Contrel Board permit shall

& Have inspection and pump-out eccomplished at

& Provide a reserve dratnficld site egual to the

area of the primary dretafield site. The reserve

drainficld site shall be shown on the plat map and

bﬂfldmgﬁk&llbepfehiéﬁedeﬁéhemeeféke
reserve drabifield

& Reguire @ minimum verktieal separation distanee
between the seplic absorption area and the
seasonally hich water table of et least I8 inches at
all times of the year: ]

[ & 7.1 Stormwater management criteria at least as
stringent as the following apply:

[ & Sheet Hows skhall be maintained and
concentrated Rows avelded to the maximitn exiernt
possible: |

[ & a 1 For [ mew 1 development, the
post-development nonpoint source pollution runagff
load shall not exceed the predevelopment Iload
based upon average land cover conditions;
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| & b. 1 Redevelopment [ of any site that did not
have best management practices incorporated into
Its existing development } shall [ resulf in achieve ]
a 10% reduction of nonpoint source pollution in
runoff compared to the existing runoff load from
the site. [ Post-development runoff from any
redevelopment site that did incorporate best
management practices into its existing development
shall not exceed the existing load of nonpoint
source pollution in surface runoff. These criteria
shall apply to redevelopment whether or not it is
Iocated within an Intensely Developed Area
designated by the local government.

e. The following options may be used to comply
with the stormwater munagement criteria of these
regulations:

(I} Incorporation on the site of best managerment
practices that achieve the required control;

(2) Compliance with a locally adopted regional
starmwater management program Iincorporating
pro-rata share payments pursuant to the authority
provided in § 15.1-466()) of the Code of Virginia
that results In achievement of equivalent water
quality protection,

(3} Compliance with a state or locally implemented
program of stormwater discharge permits pursuant
to § 404p) of the federal Clean Water Act, as set
forth in 40 CFR. Parts 122 123, 124, and 504,
dated Dacember 7, 1988, as amended;

{4) For a redevelopment site thal was completely
impervious as originally developed, restoring «
minimum 20% of the site to vegetated open space.

d. Any maintenance, alteration, use, or
improvement to an existing strucfure not changing
or daffecting the quality of surface water discharge,
as determined by the local goverrment, may be
exempted from the requirements of this subsection.

)

[ #& 8. 1 [ Agrictitural lands Land upon which
ggricultural activities are being conducted, including
but not Iimited to crop production, pasture, and dairy
and feedlot operations, | shall have a soil and water
conservation plan [ that accomplishes water qualily
protection | approved by the local Soil and Water
Conservation District by January I, 1995.

[ a The board will request the Deparfment of
Conservation and Recreation fo evaluate the
existing state and federal agricultural conservation
programs for effectiveness in providing water
quality protection. In the event that, by July I,
1891, the Department of Conservation and
Recreation finds that the implementation of the
existing agricultural conservation programs Is

inadequaie to profect water qualily, the board will
consider the promulgation of regulations to provide
more effective protfection of water quality jfrom
agricultural activities and may require
implementation of best management practices on
agricultural  lands within  the Chesapeake Bay
Preservation Areas. ]

[ L Vhere nontide! wetlands exist on the site; the
S L b

&Qfséufbaﬁeeefﬁen&delweﬁaﬁéserelsera&eﬁef

& Excepi as provided in swbscetion B of § 43 of
ékzspaﬁ—#dtstwb&neeore#em&eﬁefﬁeﬂ-&da

. o . ioials of the Virgin
Department of Forestry: ]

‘[ 8. Sivieultural activities in Chesapeake Bay

Preservation Areas are exempt from these regulations
provided that siivicultural operations adhere to water
quality protection procedures prescribed by the
Department of Foresiry in ifs “Best Management
Practices Handbook for Forestry Operations.” The
Department of Forestry will oversee and document
installation of best management practices and will
monitor instream impacls of forestry operations n
Chesapeake Bay Preservation Areas. In the event
that, by July 1, 1991, the Department of Foresiry
programs are unable fo demonsirate equivalent
protection of water quality, the Department of
Forestry will revise its programs to assure consistency
of resulls and may require implementation of best
management practices. ]

[ & 10. ] Local governments shall require evidence of
all [ nontidal 1 wetlands permits required by law prior
to authorizing grading or other on-site activities to

Vol. 5, Issue 22

Monday, July 31, 1989

3247



Final Regulations

begin.
§ 4.3 Performance criteria for Resource Protection Areas.

The following criteria shall apply specifically within
Resource Prolection Areas and supplement the general
performance criteria in § 4.2 of this part.

A. Allowable developrnent.

A water quality impact assessment shall be required for
any proposed developmen! in accordance with Part V.
Land development may be allowed only if it (i) is water
dependent or (if) constitutes redevelopment,

1. A new or expanded water-dependent facility may
be allowed provided that:

a. It does not conflict with the comprehensive plan;

b, It complies with the performance criteria set
forth in this part;

¢. Any nonwaler-dependent component Is located
outside of Resource Protection Areas;

[ & Barina and cormnunity boat meoring fecations
conrform to criferia established dy +the Yirginia
Marine Resources Comnussion; ]

[ & d ] Access will be provided with the minimum
disturbance necessary. Where possible, a single
point of access will be provided.

2. Redevelopment shall conform to [ e | applicable [
stormwater management and erosion and sediment
control } criterta in this part,

[ B Nontidal wetlands:

Subjoet to the additional eriteria in subsection X of §
42 of this pars any disturbed oF altered aren of rontidal
wetlarnds shall be repiaced by compensation nontidal
wetlands of af least fwice the area of the wetlands
distirbed or altered: ]

{ & B. 1 Buffer | sone area | requirements.

In order to satisfy the buffer | zeme area ]| requirements,
[ eppropriate | vegetation [ that is effective in retarding
runoff, preventing erosion, and filtering nonpoint source
pollution from runoff |1 shall be established where it does
not exist [ natwrelly | Otherwise, the following
performance criteria shall apply:

1. [ Matural In order to maintain the functional value
of the buﬁer area, } vegetation [ shell be preserved o
the maxinum extert possible; with the following
execeptions may be removed only fo provide for
reasonable sight lines, access paths, general woodlot
management, and best management practices, as

follows 1
[%Ferﬁkemkneemswﬁeeﬁ#e!prefee&#ees&ﬁd

& In order fo wmaintain the functional value of the
buffer fonres vegelntion may be removed onby to
general woodlot managerient: |

[ a. Trees may be pruned or removed as necessary
to provide for sight lines and vistas, provided that
where removed, they shall be replaced with other
vegetation that is equally effective in retarding
runoff, prevenling erosion, and filtering nonpoint
source pollution from runoff.

b. Any path shall be constructed and surfaced so as
to effectively control erosion,

¢, Dead, diseased, or dying trees or shrubbery may
be removed at the discretion of the landowner, and
silvicultural thinning may be conducted based upon
the recommendation of a professional forester or
arborist,

d. The landward fifty feet of the buffer area may
be used for the installation and -continued
maintenance of best management practices
appropriate for the site.

e. On land where the local government has
determined to designate a buffer area less than 100
feet wide due to the drainage pattern, as set forth
In subdivision 5.b of subsection B of § 3.2 of Part
IIl, provisions shall be made to ensure that surface
runoff 1s filtered in a manner equivalent to that
provided by the buffer area prior to entfering state
waters.

f. For shoreline erosion control projects, trees and
woody vegetation may be removed, necessary
control techniques employed, and appropriate
vegetation established to protect or stabilize the
shoreline in accordance with the best available
technical advice and applicable permit conditions or
requirements. |

2. When the application of the buffer | zere area ]
would result in the loss of a buildable area on a lot
or parcel recorded prior to the effective date [ of
these regulations 1, modifications to the width of the
buffer [ sere area | may be allowed in accordance
with the following criteria:

a, Modifications fo the buffer | sone area | shall be
the minimum necessary to achieve a reasonable
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buildable area jJor a principal structure and
necessary utilities.

b. Where possi™le, an area equal to the area
encroaching the buffer [ zore area | shall be
estimated elsewhere on the lot or parcel in a way
to maximize water quality profection.

¢. In no case shall the reduced portion of the buffer
[ 2ore area | be less than 50 feet in width.

{ 3 Redevelopment within Intensely Developed Areas
may be exempl from the requirements of this
subsection. However, while the Iimmediale
establishment of the buffer area may be impractical,
local governments shall give consideration to
implementing measures that would establish the buffer
in these areas over time. ]

{ & 4 1 in agricultural lands [ : , the full 100-fool
width of the buffer area shall be maintained where it
presently exists and be established where it does not
presently exist with either trees with a dense ground
cover or other vegelation that is equally effective in
retarding runoff, preventing erosion, and fillering
nonpoint source pollution from runoff. The buffer area
is not required for agricultural drainage ditches if the
adjacent agricultural land has in place best
management practices In accordance with a
conservation plan approved by the local Soil and
Water Conservation District, |

[ & Hhere a naturally vegetated buffer Zone up to
the width required in Pert IH exists; it shall be
tinod:

#Ems&ﬂgegﬁeu#umlaeéwmesmékebuﬁerm
erea shall maintein, as e minimum  best
WW&WMW%
otrip measured landward from the mean hish weater
tevel of Hdal waters or iribuwtary streams; or jrom
the landward edge of any wetlands: The filter strip
i3 not required for agricwltural drainage ditehes i
ﬁkeee?usémensagﬁea#umlleﬁdkesmﬁlqeebesé

[ & a 1 The | fitter sirip shall be compeosed of
either trees With a dense ground cover, a thick sod
of grass; OF an appropriate legume cever and
agricultural buffer area 1 shall be managed to
prevent concentrated flows of surface water from
breaching the [ st#ip buffer area | and noxious
weeds (such as Joknson grass, kudzu, and multiflora
rose} from invading the [ strip buffer area ] .

[ & The filter sirip shell be maintained until b, The
agricultural buffer area may be reduced fo a
minimum width of 50 feet when | the landowner
has implemented | on the adiacent cropland |1 a

program of Best Management Practices that
improve walter quality in accordance with a
conservation plan approved by the local Sotl and
Water Conservation District, provided that the
portion of the conservation plan being implemented
Jfor the Resource Prolection Area achieves water
quality profection at least the equivalent of that
provided by the [ fitter strip buffer area ]

[ 4 Sihvdenltural activities shall meinteit a8 «
wiinintt best meanagement practice; o streamside
management Zone extending the full width of the
buffer zome landward from el other components of
Resortrce Protection Areas, in accordance with criteria
developed by the Virginie Department of Forestry. ]

§ 44, | Incorporation inte local programs: Local program
development.

Local governments shall incorporate the criteria in this
part, or provisions at least the equivalen! thereof, into
their comprehensive plans, zoning ordinances, subdivision
ordinances, and such other police and zoning powers as
may be appropriate, in accordance with §§ 10.1-2111 and
10.1-2108 of the Act and Part V of these regulations, TF.
criteria may be employed in confunction with other
planning and zoning concepis to protect the qualil: uf
state waters.

{ & 45 Administrative waivers and exemptions.
A. Nonconforming use and development waivers.

1. Local governmenis may permit the continued use,
but not necessarily the expansion, of any siructure in
existence on the date of local program adoption.
Local governments may establish an administrative
review procedure to waive or modify the criteria of
this part for structures on legal nonconforming lots or
parcels provided that:

a. There will be no net increase in nonpoint source
pollutant load,

b, Adny development or land disturbance exceeding
an area of 2500 square feel complies with all
erosiorn and sediment control requirements of this
part,

2. It [s not the intent of these regulations to prevent
the reconstruction of pre-existing structures within
Chesapeake Bay Preservation Areas from occurring as
a result of casually loss unless otherwise restricted by
local government ordinances.

B. Public utilities, ratlroads, and facilities exemptions.

i, Construction, installation, operation, and
maintenance of electric, gas, and lelephone
lransmission lines, raifroads, and roadways and their
appurtenant structures in accordance with the Erosion
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and Sediment Conitrol Law (§ 10.1-560 et seq. of the
Code of Virginia} or an erosion and sediment conirol
plan approved by the Virginia Soi and Water
Conservation Board will be deemed lo constitute
compliance with these regulations.

2. Construction, installation, and maintenance of
water, sewer, and local gas lines shall be exempt
from the criteria in this part provided that:

a. To the degree possible, the location of such
utilities and facilities should be outside Resource
Protection Areas.

b. No more land shall be disturbed than is
necassary to provide for the desired utiity
installation.

c. Al such construction, installation, and
maintenance of such utilities and facilities shall be
in compiiance with all applicable state and federal
permits and designed and conducted in a manner
that protects water quality.

d. Any land disturbance exceeding an area of 2500
square feet complies with all erosion and sediment
control requirements of this part.

C. Exemptions in Resource Protection Areas.

The following land disturbances in Resource Protection
Areas may be exempt from the criteria of this part
provided that they comply with subdivisions I and 2
below of this subsection: (i} water wells; (if} passive
recreation facilities such as boardwalks, irails, and
pathways; and (i) historic preservation and archaeological
activities.

1. Local governments shall establish administrative
procedures to review such exemptions.

2, Any land disturbance' exceeding an area of 2500
square feet shall comply with the erosion and
sediment conirol requirements of this part. ]

[ § 45 § 4.6. 1 Exceptions fo the criteria.

Exceptions to the requirements of these regulations muay
begranted[ffﬂ)séﬁeéappkeaﬁeﬁefékeeﬁtermwll
result in undue hardsinp wrigre to the particslar sifuation
of the applicant and (i) granting the exeception +w# ﬁ9£
result 1 an fhorease of nonpewt seuree
what world have roswlited i the eriteria had been appked
., provided that: (i) exceptions to the criteria shall be the
minimum necessary to afford relief, and (i) reasonable
appropriate conditions upon any.exception granted shall
be imposed as necessary so that the purpose and intent
of the Act is preserved. Local governments shall design an
appropriate process or processes for the administration of
exceptions, in accordance with Part V 1.

[ & Fxceptions fo the criteria shall be the riwimin
necessary te alford relief

8. Reasonable and appropriate conditfons wpon eny
excepiion granted shall be tmposed as necessary so thai
the pirpose and intent of the Act is preserved: |

PART V.
IMPLEMENTATION, ASSISTANCE, AND
DETERMINATION OF CONSISTENCY.

§ 6.1, Purpose.
The purpose of this part is fo assist local governments
in the timely preparation of local programs to implement

the Act, and to establish gurdelines for determining local
program consistency with the Act.

[ § 6% Sohedule of program adoption:
To ensure timely aclieverment of the reguirements of

the HAet and timely receipt of assisterce; Ileeal
gevemmeﬁésskau{dedﬁeﬁeéeékefoﬂewmgwkedﬁlefe#

sheuidéemf&mfedeﬁdeempletedaﬁerékeeﬁeemdate
of these reguiations:
L First year sohedule:
& Work plan within Bwo months:

e%eke&mgstede&g&aéeé’hesaﬁeakew
Preservation Areas and adept performance oriteria
at the earliest possible date:

& Work plan for second program year Wwithin nine
reREHs:

e Leeal designation ef Chesapeake Bay
Prwavﬁmmasaﬁdedep&mefpeﬁorm&ﬂee
eriteria must ocour within 12 ealendar months:

& Seeond year scheduie:

&Pmpesedprogmmfwﬂ#lmplemeﬁt&&eneféke
Aot and regulations Within

& Loeal adoption of complete leeal prograrm within
24 months: ]

[ § 5.2 Local assistance manual.

A. The department will prepare a manual to provide
guidance o assist local governments in the preparation of
local programs in order to Implement the Act and these
regulations. The manual will be updated periodically fo
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reflect the most curreni planning and zoning lechniques
and effective best management practices. The manual will
be made available to the public.

B. The manual will recommend a schedule for the
completion of local program elements and their
submission to the board for its information, to ensure
timely achievement of the requiremnents of the Act and
timely receipt of assistance. The board will consider
compliance with the schedule in allocating financial and
fechrnical assistance. Those elements of the manual
necessary to assist local governments in meeling the first
vear requirements will be completed by the effective dule
of these regulations.

C. The manual is for the purpose of guidance only and
is not mandatory. ]

§ 5.3. [ Lirst year program elements: Board lo establish
ltaison. 1

[ # 1 The board will establish Ilfaison with each local
government o assist that local government in developing
and implementing its local program in obtaining technical
and financial assistance, and in complying with the Act
and regulations.

[ B Program work plar:

Loecal povermments showld provide the board with a
tentative work plan for accomplishing their program
which should include:

%Ideﬂéaﬁeaﬁeﬂaﬁddeseﬁptfeﬁefelemen&sefﬁke
local prograny

% FMentification of speciffe tasks recessary to cehiove
cach program clement and the responsible department
oF agency to perform each task

% Maps and rFosonrees to be used io deosignate

4. Tontative dates for completion of program
elernernis;

& Anticipated needs for tochmioal and firancial
assistance for specified program elerments: |

[ & & 5.4. 1 Planning district comments.

Local governments are encouraged to enlist [he
assistance and comments of regional planning district
agencies early in the development of their local programs.
[ Anry comments from the rogional planning distrief
agency showld be taker inte consideration prior o
completion and subwission of a work plar ]

[ B Preliminary review by the board:
The board will review a werk plan within 30 days: If #

appears consistent with the Act the board will schedule @
conference with the loeal governmont to determine what
techrieal and finenecial assistance may be neoeded and can
be supplhed to eccomplish the work plon: ¥ not the
board will notify the loeal government and rogommend
specific changes: |

[ & § 5.5. 1 Designation of Chesapeake Bay Preservation
Areas.

sHbmit it to the board. The program showuld: |

[ A The designation of Chesapeake Bay Preservation
Areas as an element of the local prograrm should: ]

1. [ fvemtery Ulilizing existing data and mapping
resources, identify | and | ermabyze describe | tidal
wetlands, nontidal wetlands, tidal | shorelines shores |
, tributary streams, flood plains, highly erodible soils
including steep slopes, highly permeable areas, and
other sensitive environmental resources as necessar
fo comply with Part I

2. Determine, based upon the [ Inventorsy
identification | and | eralysis description ], the extent
of Chesapeake Bay Preservation Areas within | is the
local | jurisdiction.

3. Prepare | & an appropriate 1 map [ or maps |
delineating Chesapeake Bay Preservation Areas.

4, Prepare amendments lo local ordinances which
incorporate the performance criteria of Part IV or the
model ordinance prepared by the board.

['F: B. | Review by the board.

The hoard will review a proposed | z ]
program within 60 days. If it is consistent with the Act,
the board will schedule « conference with the local
government lo determine what additional technical and
financial assistance may be needed and | een be supplied
avatlable | to accomplish the proposed program. If not [
consistent | , the board will notify the local government
and recommend specific changes.

[ & C. ] Adoption of first year program.

[ 45 soen as possible | After being advised of program
consistency, local governments shall hold a public hearing,
[ destgrate delineate | Chesapeake Bay Preservation Areas
[ as an amendment to the focel Zoring map; on an
appropriate map or maps, | and adopt the performance
criteria. Copies of the adopted program documents and
subsequent changes thereto, shall be provided to the
board.
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| § &4 Second year program elements:
# Weork plar

governments showld provide a second year work plan to
the board:

B Brefiminary review by the beoard

The board will review the work plan swithin 39 davs: ¥
i# is consisterd with the Aet the board will sehedule a
eorferernce with the loced government to determine what
technical and financial assistance may be neoded and can
be supplied to accomplish the weork plam If noet the
doard Wil notify the foeal gpovermment and Fecomrend
specific chenges. |

[ & § 5.6. 1 Preparation and submission of management
program.

[ WEthe 20 months after the effective date; local
govermments should submit to the board completed loea!
program docwments Local governments must adopt the
Jull management program | , including any revisions lo
comprehensive plans, zoning ordinances, subdivision
changes, and other local authorities necessary to
implement the Act [ , within 24 months of the adoption
date of these regulations | . Prior to adoption, local
governments may submit any proposed revisions fo the
board for comments. Guidelines are provided below for
local government use in preparing local programs and the
board’s use in determining local program consistency.

[ = A. ] Comprehensive plans. Local governments shall
review and revise their comprehensive plans, as necessary,
Jor compliance with § 10.1-2109 of the Act. As a
minimum, the comprehensive pian or plan component
should consist of the following basic elements: (i) a
summary of data collection and analysis; (i) a policy
discussion; (i) a land uwse plan map; (v} implementing
measures, Including specific objectives and a time frame
Jor accomplishment.

{ &« 1 ] Local governments should establish an
information base from which fe make policy choices
about future land use and development that will
protect the gquality of state waters. This element of
the plan should be based upon the following:

[ & Feventories and analyses a. Information | used
to designate Chesapeake Bay Preservation Areas;

[ &2 b 1 Other marine resources [ and wmerine
kabitat ]

[ 8 c. 1 Shoreline erosion problems and location of
erosion control structures;

[ @ d 1 Conflicts between existing and proposed
land uses and water quality [ protection | ;

{ 8 e 1 A map or map series, accurately
representing the above information.

[ & 2 1 As part of the comprehensive plan, local
governments should clearly indicate local policy on
land use issues relative to water quality protection,
Local governments should ensure consistency among
the policies developed.

[ & a 1 Local governments should discuss each
component of Chesapeake Bay Preservation Areas
in relation fo the lypes of land uses considered
appropriate and the reasons for including each type
of land use.

[ & b 1 As a minimum, local governments should
prepare policy statements for inclusion in the plan
on the following rssues

[ & (1) 1 Physical constraints lo development,
including soil limitations, with an explicit discussion
of soil suitability for septic tank use;

[ & (2 1 Protection of potable water supply,
including groundwater resources;

[ & (3) 1 Relationship of land use fo commercial

and recreational fisheries [ ; including nursery and
kabitat areas | ;

[ ¢ (4} | Appropriate density for docks and piers;

[ & (5 1 Public and private access to waterfront
areas and effect on water qaulity;

[ 7 (6) | Existing pollution sources;

[ & (7)1 Potential water quality improvement
through the redevelopment of intensely developed
areas.

[ @ ¢ 1 For each of the policy Issues listed above,
the plan should contain a discussion of the scope
and importance of the issue, alternative policies
considered, the policy adopted by the local
government for that Issue, and a description of how
the local policy will be implemented.

4 d | Within the policy discussion, local
governments should address consistency between
the plan and all adopted land use, public services,
land use value taxation ordinances and policies,
and capital improvement plans and budgets.

[ & Water-dependent facilities:

[ Loeal govermmerts showld include in  thelr
eempfekeﬂsweplanﬁepleﬂfww&tﬁ-dependeké
factities: As a wnimuny foea! govermments showld
consider the following factors i the planming
process;
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fa&t Dmpact of waterdependent wuses on wealer

B Existing wetlends, submerged aguatie plant beds;
shelifish beds, anadramous fish spawning grownds;
and other mportant habital dependent on water

quality;

fe) Extent and effects of any dFe#*”greqmmd—
f’ffeéwémgpleemensefdmdged

(el Competibility of ewrrent land wuses with waier

& Loeal govermments should prepare an anaelysis of
the capacity of oxisting waterdependent jfeeilities
and futnre demeands: This analysis showld address
marinas; boat ramps;, publie docks; shoreline fishing

[ 2 B. | Zoning ordinances.

Local governments shall review and revise their zoning
ordinances, as necessary, to comply with § 10.1-2109 of
the Act. The ordinances should:

{ & 1. 1 Make provisions for the protection of [
Chesapeake Bay Preservation Areqs the qualily of
state waters | ;

[ & 2 1 Incorporate either explicitly or by direct
reference, the performance criteria in Part IV;

[ e 3 1 Be consistent with the comprehensive plan
within Chesapeake Bay Preservation Areas.

{ & C. 1 Plan of development review.

Local governments shall make provisions as necessary
to ensure that any development of land within
Chesapeake Bay Preservation Areas must be accomplished
through a plan of development procedure pursuant lo §
15.1-49Xh) of the Code of Virginia to ensure compliance
with the Act and regulations. Any exemptions from those
review requirements shall be established and administered
in a manner that ensures compliance with these
regulations.

[ 4 D. ] Subdivision ordinances.
Local governments shall review and revise their

subdivision ordinances, as necessary, to comply with §
10.1-2109 of the Act. The ordinances should:

[ & I ] Include language to ensure the integrity of
Chesapeake Bay Preservalion Areas;

[ & 2 1 Incorporate, either explicitly or by direct
reference, the performance criteria of Part IV,

[ & E. Y Water qualily impact assessment,

A waler quality impact assessment shall be required for
any proposed development within the Resource Protection
Area consistent with Part IV and for any other
development in Chesapeake Bay Preservation Areas that
may warrant such assessment because of the unique
characteristics of the site or intensity of the proposed use
or development. | Lecal govermments showld notify ithe
hoard of all development reguiring 6 water guality fmpact
and comment or @y waler guelity impect assessmernt
within 88 davs; in aecordance With aedvisory stale review
reguiramants of § 10-1-2112 of the Aet |

[ 1. The purpose of the water quality impact
assessment Is to identify the impacts of proposed
development on water quality and lands in Resource
Protection Areas and to defermine specific measure-
for mitigation of those impacts. The specific content

and procedures for (the water quality impact
assessment shall be established by local governments,
Local governmenis should notify the board of all
development requiring such assessment. Upon request,
the board will provide review and comment on any

water quality impact assessment within 90 days, in
accordance with advisory state review requirements of
§ 10.1-2112 of the Act.

2. The assessmmenit shall be of sufficient specificity to
demonstrate compliance with the criteria of the local
program. ]

[ & F. ] Review by. the board.

The board will review [ & any | proposed rmanagement
program within 80 days. If it is consistent with the Act,
the board will schedule a conference with the local
government to determine what additional ftechrnical and
financial assistance may be needed and | can be supplied
available | fo accomplish the long—term aspects of the
local program. If the program or any part thereof s not
consistent, the board will notify the local government in
writing stating the reasons Jfor a determination of
inconsistency and recommending specific changes. Copies
of the adopted program documents and subsequent
changes thereto, shall be provided to the board.

[ § && § 4.7. 1 Certification of local program.

Upon request, the board will certify that a local
program complies with the Act and regulations.

PART VI
ENFORCEMENT.
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§ 6.1, Applicablity.

The Act requires that the board ensure that local
governments comply with the Act and regulations and
that their comprehensive plans, Zzoning ordinances, and
subdivision ordinances are in accordance with the Act. To
sqtisfy these requirements, the board has adopted these
regulations and will monitor each local government's
compliance with the Act and regulations,

[ § 62 #nformal proceedings:

§ 63 MNotice and formal hearing

Phen the board formally reviews @ loeal govermments
toeal sovermment at loast 45 davs nolice of the time and
p!eeeeffwﬁexémee&ﬁg&&defﬁsmm%mm

§ 64 Einding of noncompliaree:

tpon a finding of noncompliarce; the beard will rofer
the matter for legal action: ]

[ § 6.2 Adrmunistrative proceedings.

Section 10.1-2103.8 of the Act provides that the board
shall ensure that local government comprehensive plans,
subdivision ordinances, and Zoning ordinances are in
accordance wWith the provisions of the Act, and that it
shall defermine such compliance in accordance with the
provisions of the Adminisirative Process Act. When the
board determines fo decide such compliance, it will give
the subject local government at least 15 days notice of its
right to appear before the bhoard at a fime and place
specified for the presentation of factual data, argument,
and proof as provided by § 96.14:11. The board will
provide a copy of its decision {o the local government. If
any deficiencies are found, the board will estabiish a
schedule for the local government to come into
compliance.

§ 6.3. Legal proceedings.

Section 10.1-2103.10 of the Act provides that the board
shall take administrative and legal actions lo ensure
compliance by local govermments with the provisions of
the Acl. Before taking legal action against a local
government to ensure compliance, the board shall, unless
it finds extraordinary circumstances, give the local
government at least 15 days notice of the time and place
at which it will decide whether | or #not | to take legal

action. If it finds extraordinary circumstances, the board
may proceed directly fo request the Attorney General to
enforce compiiance with the Act and regulations.
Adminisirative actions will be taken pursuant to § 6.2, ]

DEPARTMENT FOR THE DEAF AND
HARD-OF-HEARING

Title of Regulation: VR 245-01-01. Public Pariicipation
Guidelines.

Statutory Authority: § 63.1-85.4 of the Code of Virginia.

Effective Date: August 30, 1989,

Summary:

The Public Participation Guidelines are steps the
Virginia Department for the Deaf and Hard-of-Hearing
shall take when developing or changing regulations.
These steps include asking interested persons Io
submit their input and distributing notices of public
hearings.

VR 2450101, Public Participation Guidelines.

PART I,
POLICY.

§ 1.1, The department will seek public participation from
interested parties prior fo formation and during the
drafting, promulgation and flmz! adoption process of
regulations.

[ § =2 Purpose:
Section 961474 of the Code of Virginia requires each

ageney to formmilate end prommigate public parifcipation
gmdekﬁeaasfegulakeﬁssubfee#éeéheﬂabmmsm

Fhis process will be applicable to the development of afl
regu{aﬂm as deﬂﬂed by § 86144 F of the

PART 11,
GUIDELINES.

§ 2.1. Nolice of intent.
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When the department deems it necessary to develop a
regulation or make substantial change lo regulations, a
notice of intent will be published in The Virginia Register,
General Notices section. This notice will invite those
interested in providing input to notify the depariment of
their interest. Various agencies and associations will be
notified and requested to advise (their constituency
through newsletters, etc. In addition to this notice, known
interested parties will be advised, through a special
mailing, of the agency's desire to develop a regulation
and will be invited fo assist the department in developing
the regulations or in providing information on how the
regulations may affect the consumer.

The notice of intent will include:
1. Subject of the proposed regulation.
2. Identification of the entities that will be affected.
3. Timetuble for reaching a decision, If available.

4. Name, address and telephone number of staff
person to be contacted for further information.

§ 2.2. Formation of ad hoc advisory committees.

Whenever appropriate, as determined by the nature and
scope of the regulation and the changess) under
consideration, an ad hoc advisory commiltee may be
established by the director to include selected individuals
who responded to the notice of intent, newsletier or
special mailing and representatives of relevant
associations or disciplines. :

Committee members will be oriented to the department
and program issues, constrainls, entities to be affected,
program options and time lmitations. The commitiee will
discuss the issues and make recommendations which will
be considered in the drafting and adoption of regulations.
Once the regulations have been developed the commitiee
will review them and continue to participate during the
promilgation process.

§ 2.3. Orientationfiraining.

The department will develop orientationfiraining
materials to be used with members of the ad hoc
advisory committea(s) which will include:

1. The responsibility/authorily of the depariment,

2. Orientation to Issues related to the proposed
regulations; and

3. Method of promulgating regulations.

[ PART £
BASES FOR POLICY:

§ *L Chapter 5 Acts of Assembly of A884 mede

amendments to the Administrative Process Aot § 96144
et seq: of the Code of Virginia, which meluded statutory
Wﬂrﬁ%ﬂ%ﬁgﬂm@kﬁe&%ﬁegmdehﬁes
st be effcctive before other regilations can be adopted:
1

* ok Xk % ok Kk %

Title of Reguiation: VR 245-03-01. Regulations Governing
Interpreter Services for the Hearing Impaired.

Statutory Authority: § 63.1-85.4 of the Code of Virginia.

Effective Date; August 30, 1589,
Summary:;

These regulations have been amended to expand the
initial provisions by 1} recognizing highly experienced
and skilled interpreters (Level IV), 2) requiring high
ethical and professional standards of all interpreters
(90% proficiency on the Code of Ethics assessment);
and 3) allowing for the implementation of assessments
for all comrmunication modalities wsed by hearing
impaired consumers. Part II has been deleted since *
reiterates what is specified in the Administrative
Process Act.

VR 245-03-01. Regulations Governing Inferpreter Services
for the Hearing Impaired.

PART I
DEFINITIONS,

§ 1.1 Definitions.

The following words and terms, when used in these
regulations, shall have the following meanings, unless
context clearly indicates otherwise:

“ASL” (American .S'z‘gn Language} means the manual
language. predominantly used by members of the deaf
cormmunity.

“Assessment team” refers to the group of individuals
who serve on the panel for Virginia Quality Assurance
Sereenings.

“Candidate” refers lo any person who has applied to
take the Virginia Quality Assurance Screening.

“Certified interpreter” refers to an advanced level
interpreter who holds valid certification Issued by the
Registry of Interpreters for the Deaf, Inc., or a cued
speech interpreter certified by the National Cued Speech
Association.

“Closed screening” means a screening which may be
offered to a group who has requested a screening for
eight candidates within that group. Candidates on the
waiting list to be screened may not be notified of closed
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screenings.

“Code of ethics” means lhe guldelines for interpreters
as established by the national Registry of Interpreters for
the Deaf, Inc.

“Consumer” refers to any [ hearing oF ;
individual with or without a hearing impairment who is a
1 recipient of interpreter services.

“Coordinator” refers to the Coordinator of Interpreter [
Sepvices Programs | in the Department for the Deaf and
Hard [ -} of [ -] Hearing.

“Cued speech” means the phonetically-bused hand
supplement to speechreading which is independent to ali
sign language modalities.

“Depariment” means the Virginia Department for the
Deaf and Hard [ - ] of [ - | Hearing.

“Director” refers to the Director of the Virginia
Department for the Deaf and Hard [ - ] of [ - ] Hearing.

“Directory” means the listing of qualified inferpreters
for the hearing impaired as compiled by the depariment.

“Expressive” means fo convey a spoken message info a
visual equivalent. :

“Freelance” means to contract independently without
long-term contractual commitments to any one employer.

“Hearing” refers fo any person who s able lo
comprehend conversational speech | without an assistive
device 1 and [ who ] can speak intelligibly.

“Hearing-impaired” refers lo any person who is unable
to comprehend conversational speech without the aid of
an assistive device, such as a hearing aid, audible loop,
or interpreter.

“Interpret” means to accurately convey messages
without personal interjection between Itwo or more parties
using two languages.

“Inferpreter” refers to any person who intermediates for
the purpose of communication beiween two or more
parties using different languages or different forms of the
same language and refers fo sign language, oral, and cued
speech interpreters and fransfiterafors. When the term is
used to specifically identify an interpreter who interprets
using ASL, this text will so indicate.

“Interpreting (ASL)” means the specific process of
interpreting ASL vocabulary, structure, and components
and does not include oral, cued speech, or other forms of
interprefing using an English-based structure. The term Is
used specifically herein when discussing components of
the VOQAS assessment process.

[ “Manually-coded English” means any form of manual
communication which utilizes specified handshapes fto
represent English syntax, ]

“MLS” (Minimal Language Skills) means a
communication model, which may include informal
gestures and home-signs, characterized by [limited, or
minimal, expressions based on « recognized language.

“Oral” means a communication mode which Is
dependent upon | Hpreading speech reading and spoken
communication ).

“Panel” refers to the people selected to serve on an
assessment team of the quality assurance screening.

“Panelist” refers to any person who has satisfied the
requirements for serving as a member of the assessment
team for quality assurarice screenings.

“QAS” (Quality Assurance Screening) means the process
of assessing candidates to determine a level of
interpreting competency. Standards established for the
QAS are based on those originally set forth by the
national Registry of Interpreters for the Deaf, Inc.

“Qualified interpreter” refers to an interprefter who
currently holds valid national certification or a state
screening/evaluation level

“Receplive” means to convey a visual message into a
spoken equivalent.

“RID” (Registry of Interpreters for the Deaf, Inc.) means
the national governing body of the interpreting profession.

“Screening”’
Screening.

means the Virginia Quality Assurance

“Screening level” means the level of competency
awarded to an interpreter who has successfully satisfied
the minimum standards established for VQAS.

“Service provider” refers to the person requesting
interpreter services who may or may nol also be the
consumer.

“Transliterate” means to accurately convey messages
without personal interjection befween fwo or more parties
using different forms of the same language, such as
written or spoken English and a manually-coded form of
English.

“VQAS” means Virgiria Quality Assurance Screening.

[ PARE H:
CENERAL INFORMATION-

§ & Authority for regulations:
Section 6318541 of the Code of Virginia establishes

Virginia Register of Regulations

3256



R

Final Regulations

the responstbility of @ statewide inferpreter service a5
follovws: “The department 8 authorized o establish
maintain: ahd coordinete a statewide interpreter service
éeprewdeee&#&ste‘ﬂendieeailegfskz&wbedms&ﬁd
agencies; both public and privete, and

persons who reguest the same with gualified interproters
for the hearing impaired out of sweh funds as may be
epproprigied for these purposes: Those ecourts and stabe
and loeal agencies which have funds desipnated to employ

the hearing impaired to be available fo the courts end
state and local legislative bodies and agencies; both publie
and private; and to hearingbmpeaired persons” Section
M&#&h&ﬁﬁséhedep&ﬁmmétﬂmak&adﬂpém
prowigate seeh  consistert with Chapter 51
@%e&wﬁefﬁﬂe%efﬁe&de##&g&u&;
as wmay be rnecessary to earry out the purpese and intent
of this chapter aend other laws 6f the Commorwediih as
administored by the director of the department

§ 22 Purpose of regulations:

The departmont has these reguictions o
establish consisteney and fairness in the provision of Hhe
directory of guealified interpreters for the hearing impaired:
§ 23 Administration of regulations:

?keser%wl&émmmadmmetemdby#zedweeéeref
the departinent:

§ 24 Reeipients of services:

These regulations shall apply speeifieally to persons whe
are interested in being lsted in the directory:

§ 25 Effective date of regulations:

These regulgtions will be effective 30 days from the
date final resuletions are published in The Virginia
Register of Regulations:

Fhe provisions of the Administrative Process Aot goversn
the wadoption of these regulations and any subsequent
arrerdments:

§ 2% Powers aud procedures of reguiations not exelusive:

Fhe departrment reserves the right to authorize any
procedire recessary for the enforcement of the provisions
set forth kerein snder the provisions of § 6348544 of
the Code of Virgimia: |

PART { HE 11, ]
ADMINISTRATION OF INTERPRETER SERVICES.

[ § & OQualifications of ¥
Responsibilities of the department. ]

eligibility: § 2.1
[ A The department will:

1. Compile a directory of qualified inferpreters;

2. Distribute the directory upon request,

4. Maintain a [list of directory recipients and
distribute updates;

4. Refer only qualified interpreters to consumers and
service providers; and

b. Assist consumers and service providers in selecting
an appropriate interprefer when requested.

B. The department may:

1. Assign inferprefers when requested by a consumer
or service provider; and

2. Compensate Inlerpreters jfrom available
- appropriated for that purpose. ]

Junds

[ A C. 1 The department will provide, upon requ. .,
mformatzorz about the different levels of qualifications and
the various modes of communication [ - Hearing-impaired
consumers may wse any of the following communication
modalities: and will assist consumers in selecting an
interpreter with the appropriate skiils. |

[ £ ASE;

2 Manually-coded forms of English:
& Gral:

4 Cned Speech oF

T & MES. ]

[ B The deparbment will also:

. Compile a dircctory of qualified interpreters;

Jﬂdereﬁlyqua{%edmmmméoeeﬁsmmm
Serviee providers; and

< Assist conswmers and service providers in selecting

+ Assign interprelers when reghiested By & consumer
oF service provider: and
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appropriated for thai purpose: )
[ § 52 8§ 2.2 1 Directory of qualified interpreters.

A, A qualified interpreter Iisted in the directory holds at
least one of the following credentials:

l. RID certification;
2. VQAS screening level,

3. Certification issued by the National Cued Speech
Association, or

4. A screening level or recognized evaluation from
another state when.

a. The credentials meet the minimum requirements
of vAS; [ and ]

b. The credentials are valid and current in the state
issued,

NQOTE: Notwithstanding subdivision 4 of lhis
subsection, the interpreter must receive a VQAS
screening level or national certification [ within
prior to | one year jfrom the date listed in the
directory.

B. Before an interpreter will be listed in the directory,
the department will:

1. Verify the validity of all credentials;
2. Ensure that all credentials are current; and

3, Obtain a writlen request from the interpreter to be
listed in the directory as a qualified interprefer.

[ 33 § 2.3 } Appeal procedure.

If an interpreter desires fo contest the depariment’s
decision to exclude that Interpreter’s request to be listed
as a qualified interpreter, that interpreter must file a
written appeal with the director within 30 days of the
determination. The director, or designee, shall provide an
informal conference with that inferpreter within 30 days
Jfrom the date received.

PART [ #2 111, ]
VIRGINIA QUALITY ASSURANCE SCREENINGS
(VQAS).

In order fo maintain the referenced directory and
ensure the maintenance of quality inferpreter services, the
department will administer Virginia Qualify Assurance
Screenings In accordance With the provisions specified in
this part.

[ § £ § 3.1. ] Notification of intent to be screened.

Candidates interested in being screened should contact:

Coordinator of Interpreter | Services Programs 1
Virginia Depariment for the Deaf and Hard [ -] of [ -
1 Hearing

James Monroe Building, 7th Floor

101 North [4th Street

Richmond, Virginia 23219-3678

(804) 225-2570 in Richmond

(800) 552-7917 Toll-free Statewide

All requests to be screened will be acknowledged by the
coordinator, or designee, in writing within 30 days of
receipt of the request,

[ § 42 § 3.2. ] Scheduling of screenings.

The department may offer a screening whenever eight
or more candidates are waiting fo be screened but
screenings may be cancelled when fewer than six
candidates apply to be screened as scheduled. A minimum
of two screenings per year will be offered in geographical
regions most conducive to the accessibility of candidates
and panelists.

[ & &3 § 3.3. ] Notifying and scheduling of candidates.

Candidates will be notified by mail of the next
scheduled screening at least 10 days prior fo the
scheduled date. Closed screenings may be offered upon
request to groups who satisfy the requirements established

by the department for offering a screening ([ § 42 § 3.2 ]
)

Candidates must complete and return a form requesting
to be screened. The coordinator will be responsible for
scheduling and confirming requests in the order recerved,
Candidates Wwhose requests are received after the
screering schedule has been filled shall be retained as
alternates and may be contacted in the event of a
cancellation,

[ & 44 § 34 1 VOAS assessment process.
A. Assessment tearn.

1. A screening panel shall consist of at least three but
no more than five panelists with at least one hearing
and one hearing-impaired panelist.

2. Hearing panelists shall be certified interpreters who
have successfully completed VQAS assessment team
training as administered by the depariment.

3. Hearing-impaired panelists shall | be flwent in both
ASE and English and shall |1 have successfuily
completed VQAS assessment team (training as
administered by the depariment.

[ 4 Al panelists shall be fluent in English and the
second language modality being assessed. |
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[ 4 5. 1 Employees of the depariment may not serve
as panelists,

B. Screening componec-1s.
Each screening is comprised of three major categories:

1. Part I - Code of Ethics: (General knowledge and
application). May be administered prior to the other
two categories - orally (in front of a live panel, on
videotape, or both) or in writing (in the presence of a
monitor),

2 Part II - Inferpreting (ASL [ ) Performance) ]
(Expressive and receptive abilities using ASL
vocabulary, structure, and components) May be
administered in front of a live parnel, on videotape, or
both.

3. Part I - Transliterating | (Performance) 1
(Expressive and receptive abilities using a farm of
manually-coded English). May be administered in front
of a live panel, on videotape, or both.

C. Awarding of screening levels.

Each panelist will independently wassess a candidaie’s
performance and assign a raw score for the required
competencies within each category (Parts I, II, and IH).
Raw scores will be totaled for each part, converted to
percentages, and averaged with the other panelists’ scores.
[ Part I may be scored independently by the department
when administered in writing. | Depending on the results,
a candidate may:

1. Not receive any level at this time;
2. Receive a level for Interpreting (ASL) only;
3. Recetve a level for Transiiterating only, or

4. Receive a level for both Interpreting (ASL) and
Transliterating.

D. Criteria for screening levels.

A screening level of I I, [ or 1 I, [ or IV ] will be
awarded fo candidates Who salisfy the minimum [
competency 1 requirements | for & fevel ] These
minimum requirements are:

[ & Sercening Level IH:

& Interpreting (ASL) - $0% Part § - Code of Fthics
M&%P&rﬁﬂ Interpreting (ASL}

B: Transliterating - 80% Part { - Codle of Eithics and
$0% Part I - Transkterating

& terpreting (ASE) - 7% Part 1 - Code of Ethics
and 65% Part H - Interproting (ASL)
b Fransiterating - 75% Part {1 - Cede of Etfies qud
656% Part HiI - Transliterating

& Interpreting (ASE) - 70% Part 1 - Code of Etkies
&ﬁ&'é@%#&## fterpreting (4S5

& Lransiiterating - 70% Part { - Code of Ethics and
0% Part Hi - Lranshterating |

[ 1. 90% Code of Ethics (Part I} and

2. Performance Scorgs Parts II and I (Interpreting or
Transifterating):

a. 95% - Level IV
b. 80% - Level II
e 70% - Level II
d. 50% - Level I

NOTE: A Level wil not be awarded unti the
candidate has achieved 90% on the Code of Ethics
assessment. |

E. The department will notify candidates in writing of
the status of their screeming within 30 days of the
screening date.

[ & 4& § 3.5. 1 Validity period.
A screening level shall remain valid for three years.
[ § 46 § 3.6, 1 Appeal procedure.

If a candidate desires to conlest the panel's decision,
the candidate must file an appeal with the director within
30 days of the date of the adverse decision. The director,
or designee, shall provide for an informal conference with
the candidate within 30 days. The only remedy which the
director may award Is the opportunity to retake the
screening at the next scheduled date.

DEPARTMENT OF LABOR AND INDUSTRY

Title of Regulation: VR 425-02-28. Hazardous Waste
Operations and Emergency Response Standard. Virginia
Occupational Safety and Health Standards for General
Industry.

Statutory Authority: § 40.1-22(5) of the Code of Virginia.

Effective Date: March 8, 1990.
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Summary:

1. Scope

The Final Rule covers essenticlly the same 4 mafor
areas addressed by the Interim Rule with an
additional clarification that coverage extends o
voluntary clean-ups at government identified sites.

[NOTE: See atlachment for discussion of applicability
of VOSH standards to “volunteers.”]

2. Safety and Health Program

Basic requirements remain the same.

3. Site Characterization and Analysis

Buasic requirements remain the same.

4. Site Control

Basic requirements remain the sarne,

5. Training

“OSHA has revised its proposal for 40 hours of
training for all employees engaged in hazardous
waste operations at uncontrolled hazardous waste
sites, For general site workers, OSHA is retaining
the 40-hour, three-day on-the-job iraining
requirement. OSHA has concluded that this level of
training is necessary to protect general site workers
because they are engaged in difficult work in areas
with safety and health hazards. Moreover, OSHA
believes the Congressional language is quite clear
on this matter,

However, for certain types of other workers, OSHA
has concluded that less training may be
appropriate. For example, those workers who visit
sites only on occasion and then under the
supervision of experienced site workers are required
fto have 24 hours of training and one day of
on-thejob training.

OSHA has also concluded that this same level of
fraining would be appropriate for those general sife
Workers who work In areas which have been
monitored and fully characterized indicating that
exposures are Uunder both permissible exposure
limits and that respirators are not necessary.” (54
Fed. Reg. 9305).

6. Medical Surveillance

The Final Rule is modified to make clear that the
medical  surveillance requirermnents only apply to
firefighters that wear respirators more than 30 days
a year when involved in hazardous waste activities.

In addition, the physician responsible for medical
survelllance s given the discretion under the
standard to determine the appropriate medical
surveillance protocol for each employee. This
eliminates the previous requirement for annual
medical examinations and leaves the decision to the
discretion of the physician. (The frequency of
medical examinations cannot be less than
biannually.)

Finally, medical surveillance protocols have been
placed in an appendix to the standard, with a
recommendation added that a physician licensed in
occupational medicine be wused lo supervise or
administer the examination. (54 Fed. Reg. 9306).

7. Engineering Controls

Basic requirements remain the same.

8. Moniforing

A clarification has been added specifying that
monitoring s not necessary where the sile
environment or safefy precautions taken by the
employer preven! employee exposire to hazardous
levels of chemical exposure. Monitoring is only
required where there may be a question as to an
employee’s exposure. (54 Fed. Reg. 9307).

9. Cerfain Operation Conducted Under RCRA

Two new paragraphs are added to require the
employer to address new technology programs and
matertal handling programs.

10. Emergency Response to Hazardous Substance
Releases Not Previgusly Covered

The Final Rule will only require ‘those emplovees
engaged in emergency response and exposed to
hazardous substances presenting an inhalation
hazard or potential inhalation hazard” fo wear
positive pressure self-contained breathing
apparatus.” (54 Fed. Reg. 9309).

History;

On March 6, 1989, Federal OSHA published in the
Federal Register an Amendment Concerning
Hazardous Waste Operations and Emergency
Response Standard, 29 CFR 1910.120; which “provides
for employee protection during initial site
characterization and analysis, monitoring activities,
materials handling activities, training and emergency
response.”

Federal OSHA originally adopted on December 19,
1986 an Inferim Final Rule on lhis subject as required
by Congress in the Amendments and Reauthorization
Act of 1986 (as amendedfSARA). The Virginia Safety

Virginia Register of Regulations

3260



Final Regulations

and Health Codes Board adopted the Interim Final
Rule as a VOSH standard on March 23, 1987, The
Interim Final Rule will stay in effect until the
amended standard becomes effective on March 6,
1990,

Industry Profile

“The standard will affect about 20,000 uncontrolled
hazardous waste sites, about 4,000 hazardous waste
operations - conducted under the Resource
Conservation and Recovery Act (RCRA) of 1976, about
13,600 spills of hazardous materials that occur
annually outside @ fixed facility, and about 11,000
spills of hazardous material that cccur annually inside
a fixed facility.

The firms that will be affected by this standard are
as Jfollows: about 100 contractors that perform
hazardous waste site clean-ups, about 50 engineering
or tecknical services firms that perform Hhazardous
waste preliminary assessments or sile investigations
and remedial investigations or feasibility studies for
hazardous waste site cleanups, about 300
RCRA-regulated commercial treatment, storage and
disposal facilities; about 3,700 RCRA-regulated
facilities that are operated by a hazardous wasie
gencrator; about 19,000 state and local police

. departments; about 28,000 fire depariments; about 750

i private  hazardous materials (HAZMAT) response

teams; and about 22,000 manufacturers that use
in-hours personnel o respond to emergency spills of
hazardous materials within the facility.” (54 Fed. Reg.
9311).

Benefits

“ds many as 1758 million employees, police officers,
and firefighters may be af risk from exposure fo
hazardous waste or to hazardous materials during an
emergency response to a hazardous material spill. Of

year and from 6 to 20 deaths per year from
cardiovascular, neurological, renal and liver disorders.
The standard will also prevent 1,925 injuries per year
involving 18,700 lost work days.

The FRA also estimates that 6 fatalities thatl are not
flness related will be prevented. This last figure Is
lLikely to be an underestimate. Individual incidents
which are discussed in Chapter 3 and which may
have been prevented by following the standard have
sometimes led to more than 6 deaths. Also, the FRA
does not fake inlo account the benefits to the
surrounding, nonworker community derived from the
better handling of hazardous waste and emergency
response incidents by the more qualified, properly
trained and equipped response teams that are [ikely
{o result from compliance with this standard.

Chapter 3 of the FRA also presents risk rates. For
exarmple, the 17 excess cancer deaths per 1,000
exposed hazardous waste workers for an occupational
lifetime of exposures is likely to be reduced by 75
percent.

OSHA concludes, therefore, that this standard wi”
substantially reduce the significant risk of material
impairment of health which resulls from exposurc (o
hazardous waste either at hazardous waste operations
or from emergency resporise.

However, section 126 of SARA gives OSHA clear
statutory directions fto Issue this standard and is
reasonably explicit about what Llype of provisions
should be included. Section 126 is also a free standing
provision and not an amendment to the OSHA Act.

Accordingly, it evidences a legislative intent fo issue
these regulations without the spectfic need to quantify
benefits and reach significant risk conclusions.” (54
Fed. Reg. 9311-12).

these employees, about 14,000 work at unconirolled  Impact and Cost to Employers

hazardous waste site cleanups, 52,700 ai

RCRA-regulated facilities, 563,200 are police officers,
944,500 are firefighters, 7,500 are private HAZMAT
members, and 176,000 are members of industrial fire
brigades that provide in-plant emergency responses to
hazardous material spills, Most of these employees,
however, do not work fulltime around hazardous
waste. In fact, most police officers will not face a
huzardous material emergency response and most
firefighters and industrial fire brigade personnel, who
are at risk, are annually exposed to hazardous
materials for only a few hours.” (54 Fed Reg. 931]).

“This standard will protect 1758 million employees
and firefighters from heaith and safety hazards caused
by their exposure to hazardous wastes. The benefits
of this standard are quantified in Chapter 3 of the
Final Regulatory Analysis (FRA)L The FRA indicates
that this standard will prevent 20 cancer deaths per

e

1. Cost

“OSHA used current work practices as its baseline
for estimating the cost of jull compliance with the
standard. This estimated cost does nol inciude any
cost that is currently being incurred by employers
as part of their work practices because those work
practices, and therefore those costs, would continue
Whether or not the final standard was promulgated.

OSHA estimated that the total annualized
incremental cost of Jull compliance with the
standard will be about $153.422 million, of which
$27.966 million will be spent by contractors on

government-mandated cleanups of uncontrolled
hazardous waste sites, $18.372 million will be spent
by RCRA-regulated facility cleanups and operations,
$17.332 million will be spent by police departments,
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$50.553 million will be spent by fire departments,
$4.226 million will be spent by private HAZMAT
tearns, and $28.179 million will be spent by
industrial fire brigades.

The provision with the largest annual cost of
compliance s the employee Iraining provision
($82.978 million), followed by the medical
surveillance provision ($11.293 million), the use of
escape self-contained breathing apparatus ($9.507
million), and the written pian to minimize employee
exposure to hazardous materials during
postemergency cleanups of hazardous materials

spills ($8.381 million).” (54 Fed. Reg. 9312).

2. Impact

“Most of the incremental cost of compliance will be
paid by the government or the private firm
responsible for the hazardous waste cleanup. OSHA
calculated that it is economically feasibie for every
affected industry or group to comply with the
standard, There may be an impact upon some labor
markets as a consequence of the provision that only
sufficiently experienced employees, or employees
certified to have received the necessary fraining at
an appropriate training facility, will be allowed to
work on hazardous waste sites. This provision will
effectively curtail the current practice of using local
subcontractors to provide shori-term employees for
hazardous waste site cleanups and fimit the number
of employees eligible to work af hazardous waste
sites. This in turn, may increase future wage rates
and the cost of hazardous waste site cleanups.” (54
Fed. Reg. 9312).

“Based on the available information, OSHA
determined that the standard may have some
impact upon some small entities. The cost of
adequately training an employee off-site prior to
working al a hazardous waste site cleanup will
substantially reduce the use of subcontractor labor
on a onetime kasis. Thus, some local

subcontractors face a poleniial reduction in
hazardous waste site cleanup work. The majority of
this subcontracted work will probably be performed
by those subcontractors who concentrate upon this
type of work. Subcontractors who have performed
cleanup work but who do not elect fo lrain
employees needed to qualify for future work will
probably be excluded from working in this market.

In addition, there could be an economic impact
upon some small local fire departments depending
upon the amount of financial resources available to
them for additional ifraining. With the allowance for
different amounts of training hours depending upon
the expected extent of involvement with hazardous
materials spills, OSHA believes that this economic
impact will not significantly affect a substantive
number of local fire departments.” (54 Fed. Reg.

9312}
3. Environmental Effects

“While OSHA does not anticipate any significant
environmental effects as a result of this standard,
there s a polential for some beneficial impacts. In
general, as the work practices and procedures
requirements of the standard reduce the incidence
of employee injury, an indirect result should be a
reduction in the likelthood of environmental releases
of hazardous materials. (Virtually alfl provisions of
the standard can be categorized in this manner,
because once they are implemented, they will have
a positive influence on worker safely) As these
requirements also provide guidance for routine
reactions fo situations encountered in emergencies,
they may help fo reduce the severity of such
emergencies.” (54 Fed. Reg. 9313)

4. Feasibility

The standard does not require the use of any
large-scale capital eguipment that is not currently
used in normal work operations. In addition, each
provision requires equipment and work practices
that are currently available. Thus, OSHA has
determined lhat the standard s technologically
Jeasible.

Impact gn Employees

The amendment will not have « significant additional
impact on employees since the basic approack (o
emplovee safety and health contained in the Interim
Final Rule remains the same in the amendment.
Employees will still have to undergo mandatory

training, recefve Instruction on proper personal
protective egquipment, undergo medical surveillunce,
learn site characterization and control,
decontamination and emergency response procedures.

Since this amendment was adopted without public
comment In aqccordance with § 96.14:4.1 C 4c) of the
Code of Virginia, the Department of Labor and Industry
will receive, consider and respond to petitions by any
interested person at anytime with respect io
reconsideration or revision.

Note on Incorporation by Reference

Pursuant to § 9-6.18 of the Code of Virginla, the Hazardous Waste
Operations and Emergency Response Standard (§ 1920.120) is declared a
document generally available to the public and appropriate for
incorporation by reference. For this reason, the standard itsel? will not be
printed in The Virginia Register of Regulations, Copies of this standard are
available for inspection at the Department of Labor and Industry, 205
North Fourth Street, Richmond, Virginia, and in the Office of the Registrar
of Regulations, Room 282, General Assembly Building, Capitol Square,

Richmond, Virginia.

VR 425-02-29. Hazardous Waste Operations and Emergency
Response Standard. Virginia Occupational Safety and
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Health Standards for General Industry.

The Virginia Occupational Safety and Heaith Codes
Board adopted on Juue 19, 1989, the Federal OSHA
Amendment Concerning the Hazardous Waste Operations
and Emergency Response Standard as codified in 29 CFR
§ 1953.23 (a) (2), and published in the Federal Register,
Vol. 54, No. 42, pp. 9317-9336, Monday, March 6, 1989. The
amendments as adopted are not set out.
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CCMMONWEALTH of VIRGINIA

w sy VIRGINIA CODE COMMISSiION
frestuaGatasa General Assembly Bullding o TE 38

July 5, 1989

Leuts 3. Carpak, Jr., Vice-Chatrman
Yirginla Safety and Health Codes Beard
205 Morth Fourth Street

P. D. Box 12064

Richmond, virginia 23219

Attentlon: Margaret Gravett, Administrative Staff Speciziist

Re: VR 425-02-29, Hazardous Maste Operations and Emergency
Repense Standards

Oear Ms. Gravett:

This will zcknowledge receipt of the above-referenced regulations
from the Department of Laber and Industry.

As required by § 9-6.14:4.% C.4.(c). of the Code of ¥irginia, 1
have determined that these regulatlons are exerat From the pperation of

Articie 2 of the Administrat!ve Process Act since they do not differ
materially from those required by federal lav.

7/5{7;/

Joar W. Smith
Registrar of Regulations

JHSzsil

# 0k % % k Xk ¥ ¥

Title of Regulation; VR 425-02-83. Crane or Derrick
Suspended Personnel Plaitforms (1926.550). Virginia
Occupational Safety and Health Standards for
Construction Industry.

Statutory Authority: § 40.1-22 (5) of the Code of Virginia.
Effective Date; Scptember 4, 1989,

The Virginia Occupational Safety and Health Codes Board
adopted the Federal OSHA Amendment Concerning Crane
or Derrick Suspended Personnel Platforms, Redesignation
as codified in 29 CFR § 1926.550 (g) and published in the
Federal Register, Vol, 54, No. 73, p. 15406, Tuesday, April
18, 1988. The amendment is not set out; however, a
summary of the change is printed below:

Summary:

The amendment redesignates § 1926.550gh3KikD) to §
1926550k Ik D). This section addresses controlled
load lowering and the prohibition of free fall and
“requires that cranes or derricks used to hoist
personnel ‘have a system or device on the power
train’ to ensure that employees receive the necessary
protection.” However, that language appears with the
‘Operational Criteria’ (paragraph (gk3¥i) rather than
with the ‘Instruments and Components’ provisions
(paragraph (gVEXT). (54 Fed. Reg. 15404}

On April 18, 1959, Federal OSHA published in the
Federal Register an Amendment Concerning Crane or
Derrick Suspended Personnel Platforms, Redesignation,
29 CFR 1926.550(g), which redesignates §

1926.550¥3KND) to § 19265508 3KiifD).

The change is made lo eliminate some confusion
concerning the regulatory intent of the redesignated
section. Because of the location of paragraph
(EX3Xi¥D) in the “Operational Criteria” section, some
employers have “mistakenly concluded that cautious

operation alone would be an acceptable substitute fo.
the installation of ‘instruments and components...’ Bv
this redesignation, the Agency [Federal OSHA] will
indicate clearly that the miended degree of employee
protection is achieved through the cautious operation
of a properly equipped crane or derrick lacking the
required safety equipment” (54 Fed, Reg. 15405).

No additional cost to Virginia employers is
anticipated, The amendment will have a positive
impact on employvees through the elimination of any
confusion concerning the requirements of the
Standard.

The amendment will have a positive impact on
employees through the elimination of any confusion
on the safe operation of cranes or derricks as
personnel hoists.

Since this amendment was adopled without public
comment in accordance with § 96.14:4 C 4} of the Code
of Virginia, the Department of Labor and Industry will
receive consider and respond to petitions by any
Interested person af any Ltime with respect to
reconsideration or revision.

VR 425-02-63. Crane or Derrick Suspended Personnel
Platforms (1926.550). Virginia Occupational Safety and
Health Standards for Construction Industry.

§1926.550 (Amended]

2. In § 1920.550(g){3){i). paragraph
(2)(3)(i){12} is redesignated as paragraph
[g){3)(ii{D) and paragraphs (g)(3)(1)(E)
through {g]{3][1)(G) are redesignated as
purapraphs (p}(3){i}() through :
(I espectively.
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July 5, 1989

Louis 3. Cerpak, Jr.. ¥ice-Chairman
virginla Safety and Health Codes Board
205 Horth Fourth Street

P. 0. Box 12064

Richmond, ¥irginia 23219

Attentlan: Margaret Gravett, Administrabive Staff Speciallst

Re: VR 425-02-63. Crane or Derrlck Suspended Personnel Platforas,
. 1526.550

Dear Ms. Gravett:

This will acknowledge receipt of the above-referenced regulations
from the Department of Labor and Industry.

As requirad by § 9-6.14:4.% C.4.(e). of the Code of Vieginla,
have determined that these regulations are exempt from tha operation of
Artlcle 2 of the Administrative Process Act since they do not differ
materlaily from those required by federal law.

2ot Lot

Joan H. Smith
Registrar of Regulations

PLEE SN

MARINE RESOURCES COMMISSION

NOTE: The Marine Resources Commission is exempted
from the Adminisirative Process Act (§ 9-6.14:1 of the
Code of Virginia); however, it is required by § 9-6.14:22 B
to publish all final regulations.

Title of Reguiation: VR 450-01-9036. Pertaining to Time
Restrictions on Commercial Crabbing,

Statutory Authority: § 28.1-23 of the Cede of Virginia.

Effective Date: July 1, 1989,
Preamble:

This regulation describes three time restrictions on
commercial crabbing in Virginia. The purpose of these
restrictions is to allow for conservation of crabs and
to improve the enforceability of other laws pertaining
to crabbing.

VR 450-01-0036. Pertaining to Time Restrictions on
Commercial Crabbing. i

§ 1. Authority, prior regulations, effective date.

A. This regulation is promulgated pursuant to authority
contained in § 28.1-23 of the Code of Virginia.

B. Related restrictions on commercial crabbing are
found in Title 28.1, Chapter 6 of the Code of Virginia and
in VR 450-01-6007, VR 450-01-0012, VR 450-01-0041, and VR
450-01-0049,

C. Sections 3 and 4 of this regulation were added and
made effective by Commission action on May 23, 1988; the
original regulation was promulgated on November 26, 1085.
The effective date of this regulation as amended is May 4
1088 July 1, 1959 .

§ 2. Sunday prohibition.

It shall be unlawful to take or catch crabs for
commercial purposes on Sunday. This section shall not
apply to the harvest of peeler crabs by crab traps or
peeler pots or to the working of floats, pens, or onshore
facilities for soft crab shedding operations.

§ 3. Daily time limits.

It shall be unlawful to take or catch crabs for
commercial purposes between sunset and three hours
before sunrise.

§ 4. Penalty.

As set forth in § 28.1-23 of the Code of Virginia, any
person, firm, or corporation violating any provision of this
regulation shall be guilty of a Class 1 misdemeanor.

/8/ William A, Pruitt
Commissioner

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

REGISTRAR'S NOTICE: Due to its length, the regulation

entitled “Eligibility Conditions and Requirements” filed by
the Department of Medical Assistance Services is not being
published. However, in accordance with § 9-6.14:22 of the
Code of Virginia, a summary is being published in lieu of
full text. Also, the page containing the proposed
amendments is set out below. The full text of the
regulation is available for public inspection at the office of
the Registrar of Regulations and the Department of
Medical Asgistance Services.

Title of Regulation; VR 460-02-2.6109. Eligibility Conditions
and Requirements: State Plan for Medical Assistance
Relatieg to Continued Eligibility for Pregnant Women.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Date: September 1, 1989.

Summary:

Virginia Register of Regulations
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This regulation provides continuous eligibility jor
pregnant women, once their Medicald eligibility is
established, without regard for changes in their family
income Jor the dur.tion of their pregnancies. This is a
provision approved by the Omnibus Budget
Reconciliation Act of 1987,

Revision: HCFA-PM-87-4 (BERC) ATTACHMENT 2.6-A
MARCH 1987 Page B
OMB No.: 0938-0193

. The disregards of the State
supplementary payment program,
as follows:

. The disregards of the 58I
program, except for the
following restrictions applied
under the provision of
§ 1902(f) of the Act.

1902(1)(3)(E) e.
of the Act,
P.L. 98-509
(§ 9401(b))

For pregnant women and infants
or children covered under the
provisions of § 1902(a)(10)(A)
(i1)(IX) of the Act —

{1) In determining countable
income, the following
disregards and exemptions
are those in the State's
approved AFDC plan; or those
in the State's approved title
IV-E plan, as appropriate.

1902(e)(6) XX (2) The agency continues
of the Act. to treat women as
P.L. 98-509 being eligible under the

(§ 9401(d)) provisions of § 1902(a)
(10)¢A)Y(i1){IX) of the Act,
without regard to any
changes in family income
until the end of the 60-day
period beginning on the

last day of pregnancy.

* % % k & k % ¥

Title of Regulation: VR 480-02-4,181; VR 460-02-4.192; VR
460-02-4,.194. State Plan for Medical Assistance Relating
to Nonenrolled Provider Reimbursement.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: September 1, 1989,

Summary:

The purpose of the Nonenrolled Provider
Reimbursement final regulations is to regulate the
reimbursement of providers who provide low volumes
of care fo Virginia Medicaid recipients. These final

permanent regulalions require providers’ enrollment If
they provide a minimum of 500 bed davs of care.

VR 460-02-4.191. Methods and Standards for Establishing
Payment Rates - In-Patient Hospital Care.

The state agency will pay the reasonable cost of
inpatient hospital services provided under the Plan. In
reimbursing hospitals for the cost of inpatient hospital
services provided to reciplents of medical assistance,

I. For each hospital also participating in the Health
Insurance for the Aged Program under Tiile XVIII of the
Social Security Act, the state agency will apply the same
standards, cost reporting period, cost reimbursement
principles, and method of cost apporfionment currently
used in computing reimbursement to such a hospital under
Tifle XVIII of the Act except that the inpatient routine
services costs for medical assistance recipients will be
determined subsequent to the application of the Title
XVIII method of apportionment, and the calculation will
exclude the applicable Title XVIH inpatient routing service
charges or patient days as well as Tifle XVII inpatient
routine service cost.

II. For each hospital not participating in the Program
under Title XVIII of the Act, the state agency will appiy
the standards and principles described in 42 CFR 447,250
and either (a) one of the available alternative cost
apportionment methods in 42 CFR 447250, or (b) the
“Gross RCCAC method” of cost apportionment applied as
follows: For a reporting period, the total atlowable hospital
inpatient charges; the resulting percentage is applied {o the
bill of each inpatient under the Medical Assistance
Program,

ITI. For either participating or nonparticipating facilities,
the Medical Assistance Program will pay no more in the
apggregate for inpatient hospital services than the amount it
is estimated would be paid for the services under the
Medicare principles of reimbursement, as set forth in 42
CFR 447.253(b}(2), and/or lesser of reasonable cost or
customary charges in 42 CFR 447.250.

IV. The state agency will apply the standards and
principles as described in the state’s reimbursement plan
approved by the Secretary, HHS on a demonstration or
experimental basis for the payment of reasonable costs by
methods oiher than those described in paragraphs I and [I
above,

V., The reimbursement system for hospitals inciudes the
foliowing components;

(1) Hospitals were grouped by classes according to
number of beds and urban versus rural. (Three
groupings for rural-0 to 100 beds, 161 to 170 beds,
and over 170 beds; four groupings for urban-0 to 100,
101 to 400, 401 to 600, and over 600 beds) Groupings
are similar to those wused by the Health Care
Financing Administration (HCFA) in determining
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routine cost limitations.

(2) Prospective reimbursement ceilings on allowable
operating costs were established as of July 1, 1982, for
each grouping. Hospitals with a fiscal year end after
June 30, 1982, were subject to the new reimbursement
cellings.

The calculation of the initial group ceilings as of July
1, 1982, was based on available, allowable cost data
for all hospitals in calendar year 19281, Individual
hospital operating costs were advanced by a
reimbursement escalator from the hospital's year end
to July 1, 1982, After this advancement, the operating
costs were standardized using SMSA wage indices, and
a median was determined for each group. These
medians were readjusted by the wage index fo set an
actual cost ceiling for each SMSA, Therefore, each
hospital grouping has a series of ceilings representing
one of each SMSA area, The wage index is based on
those used by HCFA in computing its Market Basket
Index for routine cost limitations.

Effective July 1, 1986, and until June 30, 1988,
providers subject to the prospective paymeni system of
reimbursement had their prospeciive operating cost
rate and prospective operating cost ceiling computed
using a new methodology. This method uses an
allowance for infiation based on the percent of change
in the quarterly average of the Medical Care Index of
the Chase Econometrics - Standard Forecast
determined in the gquarter in which the provider’s new
fiscal year began.

The prospective operating cost rate is based on the
provider's allowable cost irom the most recent filed
cost report, plus the inflation percentage add-on.

The prospective operating cost ceiling is determined
by using the base that was in effect for the provider’s
fiscal year that began between July 1, 1985, and June
1, 1886. The allowance for inflation percent of change
for the quarter in which the provider’s new fiscal
year began is added to this base to determine the new
operating cost ceiling. This new ceiling was effective
for all providers on July 1, 1986. For subsequent cost
reporting periods beginning on or after July 1, 1986,
the last prospective operating rate ceiling determined
under this new methodology will become the base for
computing the next prospective year ceiling,

Effective on and after July 1, 1988, and until June 30,

became effective July 1, 1986, Rates and ceilings in
effect July 1, 1988, for all such hogpitals will be
adjusted to reflect this change,

Effective on and after July 1, 1989, for providers
subject to the prospective payment sysiem, the
allowance for inflation will be hased on the percent of
change in the moving average of the Health Care Cost
HCFA-Type Hospital Market Basket, adjusted for
Virginia, as developed by Data Resources,
Incorporated, determined in the quarter in which the
provider’s new fiscal year begins. Such providers will
have their prospective operating cost rate and
prospective operating cost ceiling established in
accordance with the methodology which became
effective July 1, 1086. Rates and ceilings in effect July
1, 1989, for all such hospitals will be adjusted to
reflect this change.

The new method will still require comparison of the
prospective operating cost rate to the prospective
operating ceiling. The provider is allowed the lower of
the two amounts subject to the lower of cost or
charges principles.

(3) Subsequent to June 30, 1982, the group ceilings
should not be recalculated on allowable cosis, but
should be updated by the escalator.

(4) Prospective rates for each hospital should be
based upon the hospital’s allowable costs plus the
escalator, or the appropriate ceilings, or charges;
whichever is lower. Except to eliminate costs that are
found to be unallowable, no retrospective adjustment
should be made to prospective rates.

Depreciation, capital interest, and education costs
approved pursuant to HIM-15 (Sec. 400), should be
considered as pass throughs and not part of the
calculation.

(5) An incentive plan should be established whereby a
hospital will be paid on a sliding scale, percentage for
percentage, up to 25% of the difference beiween
allowable operating costs and the appropriate per
diem group ceiling when the operating costs are below
the ceilings. The incentive should be calculated based
on the annual cost report.

The table below presents three exampies under the
new plan:

1989, for providers subject to the prospective payment Group fﬁ’ig}v;gies Di;fi;ence i;ig;:?vicale
system, the allowance for inflation will be based on Ceiling Cost Per Day Celling % of

the percent of change in the moving average of the $ $ Difference
Data Resources, Incorporated Health Care Cost

HCFA-Type Hospital Market Basket determined in the :233 $250 2300 18% 530 18%
quarter in which the provider's new fiscal year begins. $230 172 57.50 254 14,38 25%

Such providers will have their prospective operating $230 143 76.00 33% 19.00 25%

cost rate and prospective operating cost ceiling

established in accordance with the methodology which (6) There will be special consideration for exception
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to the median operating cost limits in those instances
where extensive neonatal care i3 provided.

(7) Disporportionat.. share hospitals defined.

Hospitals which have a disproportionately higher level
of Medicaid patients and which exceed the ceiling
should bhe allowed a higher ceiling based on the
individual hospital’s Medicaid utilization. This should
be measured by the percent of Medicaid patient days
to total hospital patient days. Each hospital with a
Medicaid utilization of over 89 should receive an
adjustment to its ceiling. The adjustment should be set
at a percent added to the ceiling for each percent of
utilization up to 30%.

VI. In accordance with Title 42 §§ 447.250 through
447272 of the Code of Federal Regulations which
implements § 1902(a)(13)(A) of the Social Security Act,
the Department of Medical Assistance Services (“DMAS"™)
establishes payment rates for services that are reasonable
and adequaie to meet the costs that shall be incurred by
efficiently and economically operated facilities to provide
gervices in conformity with state and federal laws,
regulations, and quality and safety standards. To establish
these rates Virginia uses the Medicare principles of cost
reimbursement in determining the allowable costs for
Virginia’s prospective payment system. Aliowable costs will
be determined from the filing of a uniform cost report by
participating providers, The cost reports are due not later
than 90 days after the provider’s fiscal year end. If a
complete cost report is not received within 90 days afier
the end of the provider’s fiscal year, the Program shall
take action in accordance with its policies to assure that
an overpayment is not being made. The cost report will be
judged complete when DMAS has all of the following:

1. Completed cost reporting form(s) provided by
DMAS, with signed certification(s);

2, The provider's trial
journal entries;

balance showing adjusting

3. The provider’s financial statements including, but
not limited to, a balance sheet, a statement of income
and expenses, a sfatement of retained earnings (or
fund balance), a statementi of changes in financial
position, and footnotes to the financial statements;

4. Schedules which reconcile financial statements and
trial balance to expenses claimed in the cost report,

5. Home office cost report, if applicable; and

6. Such other analytical information or supporting
documents requested by DMAS when the cost
reporting forms are sent to the provider.

Although ufilizing the cost apportionment and cost
finding methods of the Medicare Program, Virginia does
not adopt the prospective payment system of the Medicare

Program enacted October 1, 1983.
VIL. Revaluation of assets.

A. Effective October 1, 1984, the valuation of an asset of
a hospital or long-term care facility which has undergone
a change of ownership on or after July 18, 1984, shall be
the lesser of the allowable acquisition cost to the owner of
record as of July 18, 1984, or the acquisition cost to the
new owner.

B, In the case of an asset not in existence as of July 18,
1984, the valuation of an asset of a hospital or long-term
care facility shall be the lesser of the first owner of
record, or the acquisition cost to the new owner.

C. In establishing an appropriate allowance for
depreciation, interest on capital indebtedness, and return
on equity (if applicable prior to July 1, 1986) the base fo
be used for such computations shali be limited to A or B
above.

D. Costs (including legal fees, accounting and
administrative costs, travel costs, and feasibility studies)
attributable to the negotiation or seitlement of the sale o.
purchase of any capital asset (by acquisition or merger)
shall be reimbursable only to the extent that they huve
not been previously reimbursed by Medicaid,

E. The recapture of depreciation up to the full value of
the asset is required.

F. Renial charges in sale and leaseback agreements
shall be restricted to the depreciation, mortgage interest
and (if applicable prior io July 1, 1986) return on equity
based on cost of ownership as determined in accordance
with A and B above.

VIII. Refund of overpayments.
A, Lump sum paymént.

When the provider files a cost report indicating that an
overpayment has occurred, full refund shall be remitied
with the cost report. In cases where DMAS discovers an
overpayment during desk review, field audit, or final
settlement, DMAS shall prompily send the first demand
letter requesting a lump sum refund. Recovery shall be
undertaken even though the provider disputes in whole or
in part DMAS’s determination of the overpayment.

B. Offset.

If the provider has been overpaid for a particuiar fiscal
vear and has been underpaid for another fiscal year, the
underpayment shall be offset against the overpayment. So
long as the provider has an overpayment balance, any
underpayments discovered by subseguent review or audit
shall also be used to reduce the remaining amount of the
overpayment.
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C. Payment schedule,

If the provider cannot refund the total amount of the
overpayment (i) at the time it files a cost report
indicating that an overpayment has occurred, the provider
shall request an extended repaymeni schedule at the time
of filing, or (ii) within 30 days after receiving the DMAS
demand letter, the provider shall prompily request an
extended repayment schedule,

DMAS may establish a repayment schedule of up to 12
months to recover all or part of an overpayment or, if a
provider demeonstrates that repaymeni within a l2-month
period would create severe financial hardship, the Director
of the Department of Medical Assistance Services (“the
director”) may approve a repayment schedule of up to 36
months.

A provider shall have no more than one extended
repayment schedule in place at one time. If an audit later
uncovers an additional overpayment, the full amount shall
be repaid within 30 days unless the provider submits
further documentation supporting a modification fo the
existing extended repayment schedule to include the
additional amount,

If, during the time an extended repayment schedule is
in effect, the provider withdraws from the Program or
fails to file a cost report in a ftimely manner, the
outstanding balance shall become immediaiely due and
payable,

When a repayment schedule is used to recover only part
of an overpayment, the remaining amount shall be
recovered by the reduction of interim payments io the
provider or by lump sum payments.

D. Extension request documentation.

In the request for an extended repayment schedule, the
provider shall document the need for an extended (beyond
30 days) repayment and ‘submit a written proposal
scheduling the dates and amounts of repayments. If DMAS
approves the schedule, DMAS shall send the provider
written notification of the approved repayment schedule,
which shall be effective retroactive to the date the
provider submitted the proposal.

E. Interest charge on extended repayment.

Once an initial determination of overpayment has been
made, DMAS shall undertake full recovery of such
overpayment whether or not the provider disputes, in
whole or in part, the initial determination of overpayment.
If an appeal follows, interest shall be waived during the
period of administrative appeal of an initial determination
of overpayment.

Interest charges on the unpaid balance of any
overpayment shall accrue pursuant to § 32.1-313 of the
Code of Virginia from the date the director’s

determination becomes final.

The director’s determination shall be deemed to be final
on (i) the due date of any cost report filed by the
provider indicating that an overpayment has occurred, or
(ii) the issue date of any notice of overpayment, issued by
DMAS, if the provider does not file an appeal, or (iii) the
issue date of any administrative decision issued by DMAS
after an informal factfinding conference, if the provider
does not file an appeal, or (iv) the issue date of any
administrative decision signed by the director, regardless
of whether a judicial appeal follows. In any event, interest
shall be walved if the overpayment is completely
liquidated within 30 days of the date of the final
determination, In cases in which a determination of
overpayment has been judicially reversed, the provider
shall be reimbursed that portion of the payment to which
it is entitled, plus any applicable interest which the
provider paid to DMAS.

IX. Effective October 1, 1986, hospitals that have
obtained Medicare certification as inpatient rehabilitation
hospitals or rehabilitation units in acute care hospitals,
which are exempted from the Medicare Prospective
Payment System (DRG), shall be reimbursed in
accordance with the current Medicaid Prospective
Payment System as described in the preceding sections I,
Im, I, 1v, Vv, VI, VI, VII and excluding V(6).
Additionally, rehabilitation hospitals and rehabilitation units
of acute care hospitals which are exempt from the
Medicare Prospective Payment System will be required to
maintain separate cost accounting records, and to file
separate cost reports annually utilizing the applicable
Medicare cost reporting forms (HCFA 2552 series) and the
Medicaid forms (MAP-783 series).

A new facility shall have an inierim rate determined
using a pro forma cost report or detailed budget prepared
by the provider and accepted by the DMAS, which
represents its anticipated allowable cost for the first cost
reporting pericd of participation. For the first cost
reporting period, the provider will be held to the lesser of
its actual operating cost or its peer group ceiling.
Subsequent rates will be determined in accordance with
the current Medicaid Prospeciive Payment System as
noted in the preceding paragraph of IX.

X, Item 398 D of the 1987 Appropriation Act (as
amended), effective April 8, 1987, eliminated
reimbursement of return on equity capital to proprietary
providers.

XI. Pursuant to Item 389 E4 of the 1988 Appropriation
Act (as amended), effective July 1, 1988, a separate group
ceiling for allowable operating costs shall be established
for state-owned university teaching hospitals.

XII. Nonenrolled providers.

A. Hospitals that are not enrolled as providers with the
Department of Medical Assistance Services (DMAS) which
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submit claims shall be paid [ wsing based on | the DMAS
average reimbursable inpatient cost-to-charge ratio,
updated annually, for enrofled hospitals less five percent.
The five percent is for the cost of the additional manual
processing of the claims. Hospitals that are not enrolled
shall submit claims using the required DMAS invoice
formats, Such claims must be submitied within 12 months
from date of services. A hospital is determined to
regularly treat Virginia Medicaid recipients and shall be
required by DMAS to enroll if it provides more than [ 160
500 1 days of care to Virginia Medicaid recipients during

the hosprials’ financial fiscal year. A hospital which is
required by DMAS to enroll shall be reimbursed in
accordance with the current Medicaid Prospeclive
Payment Systern as described in the preceding Sections I,
omomon Iv, v, vi, VI, VIII, IX, and X. The hospital shall
be placed In one of the | existing DMAS | peer groupings
which most nearly reflects its licensed bed size and
location (Section V(i) above) These hospitals shall be
required lo maintain separale cost accounting records,
and to file sepurate cost reports annually, utilizing the
applicable Medicare cost reporting forms, (HCFA 2552

Series) and the Medicaid forms (MAP-783 Series).

B. A newly enrolled facility shall have an interim rate
determined using the provider’s most recent filed Medicare
cost report or a pro forma cost report or detailed budget
prepared by the provider and accepied by DMAS, which
represents its aqnticipated allowable cost for the first cost
reporting period of participation. For the first cost
reporting period, lhe provider shall be limited (o the
lesser of its actual operating cosis or its peer group
ceiling. Subsequent rafes shall be determined in
accordance Wwith the current Medicaid Prospective
Payment System as noted in the preceding paragraph of
XITA.

C. Once a hospital has obtained the enrolled status, [
468 500 1 days of care, the hospital must agree to become
enrofled as required by DMAS to receive reimbursement,
This status shall continue during the entire term of the
provider’s current Medicare certification and subsequernt
recertification or unti mutually terminated with 30 days
written notice by either party. The provider must
maintain this enrolled stafus to receive reimbursement. If
an enrofled provider elects to terminate the enrolled
agreement, the nonenroiled reimbursement status will not
be avajlable to the hospital for future reimbursement,
except for emergency care.

D. Prior approval must be received from the DMAS
Health Services Review Division when a referral has been
made for treatment to be received from a nonenrolied
acute care facility (in-state or out-of-state), except in the
case of an emergency or because medical resources or
supplementary resources are more readily available in
another state.

E. Nothing in this regulation is intended to preclude
DMAS from reimbursing for spectal services, such as
rehabilitation, ventilator, and Iransplantation, on an

exception basis and reimbursing for these services on an
individually, negotiated rate basis.

Hospital Reimbursement Appeals Process
§ 1. Right to appeal and initial! agency decision.
A, Right to appeal.

Any hospital seeking to appeal its prospective payment
rate for operating costs related to inpatient care or other
allowable costs shall submit a written request to the
Department of Medical Assistance Service within 30 days
of the date of the leiter notifying the hospital of ifs
prospective rate unless permitied to do otherwise under §
5 E, The written request for appeal must contain the
information specified in § 1 B, The department shalil
respond to the hospital’'s request for additional
reimbursement within 30 days or after receipt of any
additional documentation requesied by the department,
whichever is later. Such agency response shall be
considered the initial agency determination,

B. Required information.

Any request to appeal the prospective payment rate
must specify; (i) the nature of the adjustment sought; (ii)
the amount of the adjustment sought; and (iii) current and
prospective cost containment efforts, if appropriate.

C. Nonappealable issues.

The foliowing issues will not be subject to appeal: (i)
the organization of parficipating hospitais into peer groups
according to location and bedsize and the use of bedsize
and the urban/rural distinction as a generally adequate
proxy for case mix and wage variations between hospitals
in determining reimbursement for inpatient care; (il) the
use of Medicaid and applicable Medicare Principles of
Reimbursement to determine reimbursement of costs oiher
than operating costs relating to the provision of inpatient
care; (iii) the calcuiation of the initial group ceilings on
allowable operating costs for inpafient care as of July 1,
1982; (iv) the use of the inflation factor identified in the
State Plan as the prospective escalator; and (v} durational
limitations set forth in the State Plan (the ‘twenty-one day
rule’).

D. The rate which may be appealed shall include costs
which are for a single cost reporting period only,

E. The hospital shall bear the burden of proof
throughout the administrative process.
initial

§ 2. Administrative appeal of adverse

determination.

agency

A. General.

The administrative appeal of an adverse inifial agency
determination shall be made in accordance with the
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Virginia Administrative Process Act, § 9-6.14:11 through §
9-6.14:14 of the Code of Virginia as set forth below.

B. The informal proceeding.

1. The hospital shail submit a wriiten request to
appeal an adverse initial agency determination in
accordance with § 9-6.14:11 of the Cede of Virginia
within 15 days of the date of the leiter transmitting
the initial agency determination.

2, The request for an Inforimal conference in
accordance with § 9-6.14:11 of the Code of Virginia
shall include the following information:

a. The adverse agency action appealed from;

b. A detailed description of the factual data,
argument or information the hospital will rely on to
challenge the adverse agency decision.

3. The agency shall afford the hospital an opportunity
for an informal conference in accordance with §
9-6.14:11 of the Code of Virginia within 45 days of the
request.

4, The Director of the Division of Provider
Reimbursement of the Department of Medical
Asgistance Services, or his designee, shall preside over
the informal conference. As hearing officer, the
director (or his designee) may request such additional
documentation or information from the hospital or
agency staff as may be necessary in order to render
an opinion,

5. After the informal conference, the Director of the
Division of Provider Reimbursement, having
considered the criteria for relief set forth in §§ 4 and
5 below, shall take any of the following actions:

a. Notify the provider that its request for relief is
denied sefting forth the reasons for such denial; or

b. Notify the provider that its appeal has merit and
advise it of the agency action which will be iaken;
or

¢. Notify the provider that its request for relief will
be granted in part and denied in part setting forth
the reasons for the denial in part and the agency
action which will be taken to grant relief in part.

6. The decision of the informal hearing officer shall
be rendered within 30 days of the conclusion of the
informal conference.

§ 3. The formal administraiive hearing; procedures,
A. The hospital shall submit its written request for a

formal administrative hearing under § 9-6.14:12 of the
Code of Virginia within 15 days of the date of the letfer

transmitting the adverse informal agency decision.

B. At least 21 days prior to the date scheduled for the
formal hearing, the hospital shall provide the agency with:

1. Identification of the adverse agency action appealed
from; and

2. A summary of the factual data, argument and proof
the provider will rely on in connection with its case.

C. The agency shall afford the provider an cpporiunity
for a formal adminigirative hearing within 45 days of the
receipt of the request.

D. The Director of the Depariment of Medical
Assistance Services, or his designee, shall preside over the
hearing. Where a designee presides, he shall make
recommended findings and a recommended decision to the
director. In such instance, the provider shall have an
opportunity to file exceptions to the proposed findings and
conclusions, In no case shall the designee presiding over
the formal administrative hearing be the same individual
who presided over the informal appeal

E. The Director of the Department of Medical
Assistance Services shall make the final administrative
decision in each case,

¥. The decision of the agency shall be rendered within
60 days of the conclusion of the administrative hearing.
§ 4. The formal administrative
demonstration of proof,

hearing: necessary

A, The hospital shall bear the burden of proof in
seeking relief from its prospective payment rate.

B. A hospital seeking additional reimbursement for
operating costs relating to the provision of inpatient care
shall demonstrate that its operating costs exceed the
limitation on operating costs established for its peer group
and set forth the reasons for such excess.

C. In determining whether fo award additional
reimbursement to a hospital for operating costs relating fo
the provision of inpatient care, the Director of the
Department of Medical Assistance Services shall consider
the following:

1. Whether the hospital has demonsirated that its
operating costs are generated by factors generally not
shared by other hospitals in its peer group. Such
factors may include, bui are not limited to, the
addition of new and necessary services, changes in
case mix, extraordinary circumstances beyond the
control of the hospital, and improvements imposed by
licensing or accrediting standards.

2. Whether the hospital has taken every reasonable
action to contain costs on a hospital-wide basis.
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a. In making such a determination, the director or
his designee may require that an appeliant hospiial
provide quantitative data, which may be compared
to similar data from other hospitals within that
hospital's peer group or from other hospitals
deemed by the direcior to be comparable, In
making such comparisons, the director may develop
operating or financial ratios which are indicators of
performance quality in particular areas of hospital
operation. A finding that the data or raties or both
of the appellant hospital fall within a range
exhibited by the majority of comparable hospitals,
may be construed by the director to be evidence
that the hospital has taken every reasonable action
toe contain costs in that pariicular area. Where
applicable, the director may require the hespital to
submit to the agency the data it has developed for
the Virginia Health Services Cost Review Council.
The director may use other data, standards or
operating screens acceptable to him. The appellant
hospital shall be afforded an opportunity to rebut
ratios, standards or comparisons ufilized by the
director or his designee in accordance with this
section.

b. Factors to be considered in determining effective
cost containment may include the following:

- Average dally occupancy,

- Average hourly wage,

- FTE's per adjusted occupied bed,

- Nursing salaries per adjusted patient day,

- Average length of stay,

- Average cost per surgical case,

- Cost (salary/nonsalary) per ancillary procedure,
- Average cost (food/nonfood) per meal served,
- Cost (salary/nonsalary) per pharmacy
prescription,

- Housekeeping cost per square foot,

- Maintenance cost per square foot,

- Medical records cost per admission,

- Current ratio (current assets to

current liabilities),

- Age of receivables,

- Bad debt percentage,

- Inventory turnover,

- Measures of case mix,

- Average cost per pound of laundry.

¢. In addition, the director may consider ihe
presence or absence of the following systems and
procedures in determining effective cost containment
in the hospitals’s operation.

- Flexible budgeting system,

- Case mix management systems,

- Cost accounting systems,

- Materials management system,

- Participation in group purchasing arrangements,
- Productivity management systems,

- Cash management programs and procedures,

- Strategic planning and marketing,
- Medical records systems,
- Utilization/peer review systems.

d. Nothing in this provision shall be construed to
require a hospital {o demonstrate every factor set
forth above or to preclude a hospital from
demonstrating effective cost containment by using
other factors,

The director or his designee may require that an
onsite operational review of the hospital be conducted
by the depariment or its designee,

3. Whether the hospital has demonstrated that the
Medicaid prospective payment rate it receives to cover
operating costs related to inpatient care is insufficient
to provide care and service that conforms to
applicable state and federal laws, regulations and
quality and safety standards.

D. In no event shall the Director of the Department of
Medical Assistance Services award additional
reimbursement to a hospital for operating costs relating to
the provision of inpatient care unless the hospital
demonstrates to the satisfaction of the director that the
Medicaid rate it receives under the Medicaid prospective
payment system is insufficient to ensure Medicaid
recipients reasonable access to sufficient inpatient hospital
services of adequate quality.? In making such
demonsiration, the hospital shail show that:

1. The current Medicaid prospective payment rate
jeopardizes the longterm financial viability of the
hospital, Financial jeopardy is presumed to exist if, by
providing care to Medicaid recipients at the current
Medicaid rate, the hospital can demonsirate that it is,
in the aggregate, incurring a marginal loss.?

For purposes of this section, marginal loss is the
amount by which {otal variable costs for each patient
"~ day exceed the Medicaid payment rate. In calculating
marginal loss, the hospital shall compute variable costs
at 60% of total inpatient operating costs and fixed
costs at 40% of fotal inpatient operating costs;
however, the director may accept a different ratio of
fixed and variable operating costs if a hospital is able
to demonstrate that a different ratio is appropriate for
its particular institution.

Financial jeopardy may also exist if the hospital is
incurring a marginal gain but can demonstrate that it
has unique and compelling Medicaid costs, which if
unreimbursed by Medicaid, would clearly jeopardize
the hospital’s long-term financial viability; and

2. The population served by the hospital seeking
additional financial relief has no reasonable access to
other inpatient hospitals. Reascnable access exists if
most Individuals served by the hospital seeking
financiai relief can receive inpatient hospital care
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within a 30 minute travel time at a total per diem
rate which is less to the Department of Medical
Agsistance Services than the costs which would be
incurred by the Department of Medical Assistance
Services per patient day were the appellant hospital
granted relief.*

E. In determining whether te award additional
reimbursement to a hospiial for reimbursement cost which
are other than operating costs relaied to the provision of
inpatient care, the director shall consider Medicaid
applicable Medicare rules of reimbursement.

§ 5, Available relief,

A. Any relief granted under §§ 1 through 4 above shall
be for cne cost reporting peried only.

B. Relief for hospitals seeking additional reimbursement
for operating costs incurred in the provision of inpafient
care shall not exceed the difference between:

1. The cost per aliowable Medicaid day arising
specifically as a result of circumstances identified in
accordance with § 4 (excluding plant and education
costs and return on equity capital); and

2, The prospective operating cost per diem, identified
in the Medicaid Cost Report and calculaied by the
Department of Medical Assistance Services.”

C. Relief for hospitals seeking additional reimbursement
for (i) costs considered as “passthroughs’” under the
prospective payment system, or (i) costs incurred in
providing care to a disproportionate number of Medicaid
recipients, or (iii) costs incurred in providing extensive
neonatal care shall not exceed the difference between the
payment made and the actual allowable cost incurred.

D. Any relief awarded under §§ 1 through 4 above shall
be effective from the first day of the cost period for
which the challenged rate wa$ set. Cost periods for which
relief will be afforded are those which begin on or after
January 4, 1985, In no case shall this lirnitation apply to a
hospital which noted an appeal of iis prospective payment
rate for a cost peried prior o January 4, 1985.

E. All hospitals for which a cost period began on or
after January 4, 1985, but prior to the effective date of
these regulations, shall be afforded an opportunity to be
heard in accordance with these regulations if the request
for appeal set forth in subsection A of § 1 is filed within
90 days of the effective date of these regulations.

§ 6. Catastrophic occurrence,

A, Nothing in §§ 1 through 5 shall be construed to
prevent a hospital from seeking additional reimbursement
for allowable costs incurred as a consequence of a natural
or other catastrophe. Such reimbursement will be paid for
the cost period in which such costs were incurred and for

cost periods beginning on or after July I, 1982,

B. In order to receive relief under this section, a
hospital shall demonstrate that the catastrophe met the
following criteria:

. One time occurrence;

. Less that 12 months duration;

. Could not have been reasonably predicted;
Not of an insurable nature;

. Not covered by federal or staie disaster relief;
. Not a result of malpractice or negligence.

R R

C. Any relief sought under this section must be

caiculable and auditable.

D. The agency shall pay any relief afforded under this
section in a lump sum.

Footnotes:;

' See 42 US.C. § 1396(a)(13)(A). This provision reflects the
Commonwealth’s concern that it reimburse only those eXcess
operating costs which are incurred because they are needed to
provide adequate care. The Commonwealth recognizes that
hospitals may choose to provide more than “just adequate” care
and, as a consequence, incur higher costs., In this regard, the
Commonwealth notes that "Medicald programs do not guarantee
that each recipient will receive that level of health care precisely
tailored to his or her particular needs, Instead, the benefit
provided through Medicaid is a particular package of health care
services. . . that package of services has the general aim of
assuring that individuals will receive necessary medical! care, but
the benefit provided remains the individual services offered — not
“adequate health care,” Alexander v. Choate — US. ~ decided
January 9, 1985, 53 U.S, L.W., 4072, 4075,

! In Mary Washingion Hospital v. Fisher, the court ruled that the
Medicaid rate “must be adequate to ensure reasonable access.”
Mary Washington Hospital v. Fisher, at p. 18. The need to
demonstrate that the Medicaid rate is inadequate io ensure
recipients reasonable access derives directly from federal law and
regulation. In its response to commenis on the NPRM published
September 30, 1981, HCFA points oui Congressional intent
regarding the access issue:

The report on H.R. 3982 states the expectation that payment
levels for inpatient services will be adequaie to assure that a
sufficient number of facilities providing a sufficient level of
services actively participate in the Medicaid Program to enable
all Medicaid beneficiaries to obtain quality inpatient services, This
report further states that payments should be set at a level that
ensures the active treatment of Medicaid patients in a majority of
the hospitals in the state.

46 Fed. Reg. 47970

* The Commonwealth believes that Congressional intent is
threatened in situations in which a hospital is incrementally
harmed for each additional day a Medicaid patient is treated —
and iherefore has good cause to consider withdrawal from the
Program — and where no alternative is readily available to the
patient, should withdrawal occur, Otherwise, although the rate
being paid a hospital may be less than that paid by other payors
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— indeed, less than average cost per day for all
patients - it nonetheless equals or exceeds the
variabhle cost per day, and therefore benefits the
hospital by offsetting some amount of fixzed costs,
which 1t would incar even if the bed occupied by the
Medicaid patient were left empty.

It should be emphasized that application of this marginal loss or
“incremental harm” concept is a device fo assess the potential
harm to a hospital continuing to treat Medicaid recipients, and
not a mechanism for determining the additional payment due to a
successful appellant. As discussed below, once a threat to access
Itas been demonsirated, the Commonwealth may participate in the
full average costs associated with the circumstances underiying
the appeal.

! With regard to the 30 minute travel standard, this requirement
is consistent with general health planning criteria regarding
acceptable fravel time for hospital care.

* The Commonwealth recognizes that in cases where
circumstances warrant relief beyond the existing payment rate, it
may share in the cost associated with those circumstances. This is
consistent with exXisting policy, whereby payment is made on an
average per diem basis. The Commonwealth will not reimburse
more than its share of fixed costs. Any relief to an appellant
hospital will be computed on an occupancy adjusted basis. Relief
will be computed using patient days adjusted for the level of
occupancy during the period under appeal. In no case will any
additional payments made under this rule reflect lengths of stay
which exceed the 21 day limit currently in effect.

VR 480-02-4.192. Metheds and Standards for Establishing
Payment Rates - Other Types of Care.

The policy and the method to be used in establishing
payment rates for each type of care or service {other
than inpatient hospitalization, skilled nursing and
intermediate care facilities) listed in § 1905(a) of the
Social Security Act and included in this State Plan for
Medical Assistance are described in the following
paragraphs:

a. Reimbursement and payment criteria will be
established which are designed to enlist participation of a
sufficient number of providers of services in the program
s0 that eligible persons can receive the medical care and
services included in the Plan at least to the extent these
are available to the general population.

b. Participation in the program will be limited fo
providers of services who accept, as payment in full, the
state’s payment plus any copayment required under the
State Plan.

¢c. Payment for care or service will not exceed the
amounts indicated to be reimbursed in accord with the
policy and methods described in this Plan and payments
will not be made in excess of the upper limits described
in 42 CFR 447.304(a). The state agency has continuing
access to data identifying the maximum charges aliowed:
such daia will be made available to the Secretary, HHS,

upon request,

d, Paymenis for services listed below shall be on the
basis of reasonable cost following the standards and
principles applicable to the Tifle XVIII Program. The
upper limit for reimbursement shall be no higher than
payments for Medicare patients on a facility by facility
basis in accordance with 42 CFR 447.321 and 42 CFR
447,325, In no instance, however, shall charges for
beneficiaries of the program be in excess of charges for
private patients receiving services from the provider. The
professional component for emergency room physicians
shall continue to be uncovered as a component of the
payment to the facility.

Reasonable costs will be determined from the filing of a
uniform cost report by participating providers, The cost
reporis are due not later than 90 days after the provider's
fiscal yvear end. If a complete cost report is not received
within 90 days after the end of the provider’s fiscal year,
the Program shall take action in accordance with its
policies to assure that an overpayment is not being made.
The cost report will be judged complete when DMAS has
all of the following;

1. Compleied cost reporting form(s) provided by
DMAS, with signed certification(s);

2. The provider's trial balance showing adjusting
journal entries;

3. The provider's financial statements including, but
not limited to, a balance sheet, a statement of income
and expenses, a statement of retained earnings (or
fund balance), and a statement of changes in financial
position;

4, Schedules which reconcile financial statemenis and
trial balance to expenses claimed in the cost report;

5. Depreciation schedule or summary;

6. Home office cost report, if applicable; and

7. Such other analytical information or supporting
documents requested by DMAS when the cost
reporting forms are sent to the provider.

Item 398 D of the 1987 Appropriation Act (as amended),
effective April 8, 1987, eliminated reimbursement of return
on equity capital to proprietary providers.

The services that are cost reimbursed are:

(1) Inpatient hospital services to persons over 65 years
of age in tuberculosis and mental disease hospitals

(2) Home health care services

{3) Outpatient hospital services excluding laboratory
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(4) Ruyral health clinic services
(5) Rehabilitation agencies
(6) Comprehensive outpatient rehabilitation facilities
{7) Rehabilitation hospital outpatient services,
e, Payment for the following services shail be the
lowest of. State agency fee schedule, actual charge
(charge to the general public), or Medicare (Title
XVIID) allowances:
(1) Physiciang’ services
(2) Dentists' services
(3) Mental health services including:

Community mental health services

Services of a licensed clinical psychologist

Mental health services provided by a physician
(4) Podiatry
(5) Nurse-midwife services
(6) Durable medical equipment
(7) Local health services
(8) Laboratory services (Other than inpatient hospital)
(9) Payments to physicians who handle laboratory
specimens, but do nof perform laboratory analysis
(limited to payment for handling)
(10) X-Ray services
(11} Optometry services
(12) Medical supplies and equipment,

f. Payment for pharmacy services shall be the lowest of
items (1) through (5) (except that items (1) and (2) will
not apply when presciptions are certified as brand
necessary by the prescribing physician in accordance with
the procedures set forth in 42 CFR 447331 {(c) if the
brand cost is higher than the HCFA upper limit of VMAC
cost) subject to the conditions, where applicable, set forth
in items (6) and (7) below:

(1) The upper limit established by the Health Care
Financing Adminstration (HCFA) for multiple source
drugs which are included hoth on HCFA’s list of
mutiple source drugs and onr the Virginia Voluntary

Formulary (VVF), unless specified otherwise by the
agency,

(2) The Virginia Maximum Allowable Cost (VMAC)
established by the agency plus a dispensing fee, if a
legend drug, for multiple source drugs listed on the
VVF;

(3) The estimated acquisition cost established by the
agency for legend drugs except oral contraceptives;
plus the dispensing fee established by the state
agency, or

(4) A mark-up allowance determined by the agency
for covered nonlegend drugs and oral contraceptives;
or

(6) The provider’s usual and customary charge to the
publie, as identified by the claim charge,

(6) Payment for pharmacy services will be as
described above; however, payments for legend drugs
(except oral contraceptives) will include the allowed
cost of the drug plus only one dispensing fee per
month for each sgpecific drug. Payments will be
reduced by the amount of the established copayment
per prescription by noninstitutionalized clients with
exceptions as provided In federal law and regulation.

(7) The Program recognizes the unit dose delivery
system of dispensing drugs only for patients residing
in skiiled or intermediate care facilities,
Reimbursements are based on the allowed payments
described above plus the unit dose add on fee and an
allowance for the cost of unif dose packaging
established by the state agency. The maximum
allowed drug cost for specific multiple source drugs
will be the lesser of: either the VMAC based on the
60th percentile cost level identified by the state
agency or HCFA’s upper limits. All other drugs will be
reimbursed at drug costs not fo exceed the estimated
acquisition cost determined by the state agency.

g. All reasonable measures will be taken to ascertain the
legal liability of third parties fo pay for authorized care
and services provided to eligible recipients including those
measures specified under 42 USC 13%6(a)(25).

h. The single state agency will take whatever measures
are necessary to assure appropriate audit of records
whenever reimbursement is based on costs of providing
care and services, or on a fee-for-service plus cost of
materials.

i. Payment for fransportation services shall be according
to the following table;

TYPE OF SERVICE PAYMENT METHCDOLOGY

Taxi services Rate set by the single
state agency

Wheelchair van Rate set by the single
state agency
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J
Nonemergency Rate set by the single providers of noninstitutional services. Nonenrolled
ambulance state agency providers of physician, dental, podiatry, optometry,
. and clinical psychology services, efc., shall be
Emergency Rate set by the single reimbursed the lesser of the charges submitied, or
ambulance state agency

the DMAS rates for the services.

Yolunteer drivers Rate set by the single

state agency (4) All nonenrolled noninstitutional providers shaill
be reviewed every two years for the number of
Rate set by the single Medicard recipients they have served. Those

state agency providers who have had no claims submitted in the

past twelve months shall be declared inactive.

Air ambulance

Mass transit Rate charged to the public

(3) Nothing in (this regulation s intended to
preciude DMAS from reimbursing for special
services, such as rehabilitation, ventilator, and
Rate set by the single transplantation, on an exception basts and
state agency reimbursing for these services om an individually,
negotiated rate basis.

Transportation
agreements

Rate set by the single
state agency

Special Emergency
transportation

j. Payments for Medicare coinsurance and deductibles
for noninstitutional services shall not exceed the allowed
charges determined by Medicare in accordance with 42
CFR 447.304(b) less the portion paid by Medicare, other
third party payors, and recipient copayment requiremenits

0. Refund of overpayments.

(1} Providers reimbursed on the basis of a fee plus
cost of materials.

of this Plan.

k. Payment for eyeglasses shall be the actual cost of the
frames and lenses not to exceed limits set by the single
state agency, plus a dispensing fee not to exceed limits set
by the single state agency.

1. Expanded prenatal care services to include patient
education, homemaker, and nutritional services shall be
reimbursed at the lowest of: state agency fee schedule,
actual charge, or Medicare (Title XVIII) ailowances.

m. Targeted case management for high-risk pregnant
women and infants up to age 1 shall be reimbursed at the
lowest of: state agency fee schedule, actual charge, or
Medicare (Title XVIII) allowances.

n. Reimbursement for all other nonenrolled institutional
and noninstitutional providers.

{1) All other nonenrolled providers shall be
reimbursed the lesser of the charges submitted, the
DMAS cost to charge ratio, or the Medicare limits
for the services provided.

(2} Outpatient hospitals that are not enrolled as
providers with the Department of Medical
Assistanice  Services (DMAS) which submil claims
shall be paid [ using based on | the DMAS average
reimbursable outpatient cost-to-charge ratio, updated
annually, for enrolled outpatient hospitals less five
percent. The five percent is for the cost of the
additional manual processing of the claims.
Ouipatient hospitals that are nonenrolled shall

submit claims on DMAS invoices.

{3) Nonenrolled providers of noninstitutional services
shall be pard on the same basis as enrolled in-state

(a) When DMAS determines an overpayment hé.
been made to a provider, DMAS shall promptly send
the first demand letter requesting a lump .um
refund. Recovery shall be undertaken even though
the provider disputes in whole or in part DMAS's
determination of the overpayment.

(b) If the provider cannot refund the total amount
of the overpayment within 30 days after receiving
the DMAS demand letter, the provider shall
promptly request an extended repayment schedule.

DMAS may establish a repayment schedule of up to
12 months to recover all or part of an overpayment
or, if a provider demonstrates that repayment within
a 12-month period would create severe financial
hardship, the Director of the Department of Medical
Aggsistance Services (the ‘“director”) may approve a
repayment schedule of up o 36 months,

A provider shall have no more than one extended
repayment schedule in place at one time. If an
audit later uncovers an additional overpayment, the
full amount shall be repaid within 30 days unless
the provider submits further documentation
supporting a modification to the existing extended
repayment schedule to include the additional
amount.

If, during the time an extended repayment schedule
is in effect, the provider withdraws from the
Program, the outstanding balance shall become
immediately due and payable.

When a repayment schedule i8 used to recover only
part of an overpayment, the remaining amount shall
be recovered by the reduction of interim payments
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to the provider or by lump sum payments.

(¢) In the request for an extended repayment
schedule, the provider shall document the need for
an extended (beyond 30 days) repayment and
submit a writlen proposal scheduling the dates and
amounts of repayments, If DMAS approves the
schedute, DMAS shall send the provider writien
netification of the approved repayment schedule,
which shall be effective retroactive to the daie the
provider submitted the proposal.

(d) Once an Iinitial determination of overpayment
has been made, DMAS shall undertake full recovery
of such overpayment whether the provider disputes,
in whole or in part, the initial determination of
overpayment. If an appeal follows, interest shall be
waived during the period of administrative appeal of
an inifial determination of overpayment,

Interest charges on the unpaid balance of any
overpayment shall accrue pursuant to § 32.1-313 of
the Code of Virginia from the date the director’s
determination becomes final.

The director’'s determination shall be deemed to be
final on (i) the issue date of any notice of
overpayment, issued by DMAS, if the provider does
not file an appeal, or (ii) the issue date of any
administrative decision issued by DMAS after an
informal factfinding conference, if the provider does
not file an appeal, or (iil) the issue date of any
administrative decision signed by the direcior,
regardless of whether a judicial appeal follows. In
any event, interest shall be waived if the
overpayment is completely liquidated within 30 days
of the date of the final determination. In cases in
which a determination of overpayment has been
judicially reversed, the provider shall be reimbursed
that portion of the payment to which it is entitled,
plus any applicable interest which the provider paid
to DMAS, )

{2) Providers reimbursed on the basis of reasonable

costs,

(a) When the provider files a cost report indicating
that an overpayment has occurred, full refund shall
be remitted with the cost report. In cases where
DMAS discovers an overpayment during desk
review, field audit, or final settlement, DMAS shall
promptly send the first demand letter requesting a
lump sum refund. Recovery shall be undertaken
even though the provider disputes in whole or in
part DMAS’s determination of the overpayment.

(hy If the provider has been overpaid for a
particular fiscal year and has been underpaid for
another fiscal year, the underpayment shall be
offset against the overpayment. So long as the
provider has an overpayment balance, any

underpayments discovered by subsequent review or
audit shall also be used to reduce the remaining
amount of the overpayment.

(c) If the provider cannot refund the total amount
of the overpayment (i) at the time it files a cost
report indicating that an overpayment has occurred,
the provider shall request an extended repayment
schedule at the time of filing, or (ii) within 30 days
after receiving the DMAS demand letter, the
provider shall promptly request an extended
repaymetit schedule.

DMAS may establish a repayment schedule of up to
12 months to recover all or part of an overpayment
or, if a provider demonsirates that repayment within
a 12-month period would create severe financial
hardship, the Director of the Department of Medical
Assistance Services (the “direcior”) may approve a
repayment schedule of up to 36 months,

A provider shall have no more than one extended
repayment schedule in place at one time, If an
audit later uncovers an additional overpayment, the
full amount shall be repaid within 30 days unless
the provider submits further documentation
supporting a modification to the existing extended
repayment schedule to inciude the additional
amount.

If, during the time an extended repayment scheduie
is in effect, the provider withdraws from the
Program or fails to file a cost report in a timely
manner, the outstanding balance shall become
immediately due and payable,

When a repayment schedule is used to recover only
part of an overpayment, the remaining amount shall
be recovered by the reduction of interim payments
to the provider or by lump sum payments,

{(d) In the request for an extended repayment
schedule, the provider shall document the need for
an extended (beyond 30 days) repayment and
submit a Wwritten proposal scheduling the dates and
amounts of repayments. If DMAS approves the
schedule, DMAS shall send the provider written
notification of the approved repayment schedule,
which shall be effective retroactive to the date the
provider submitied the proposal.

(e) Once an initial determination of overpayment
has been made, DMAS shall undertake full recovery
of such overpayment whether or not the provider
disputes, in whole or in part, the initial
determination of overpayment. If an appeal follows,
interest shall be waived during the period of
administrative appeal of an initial determination of
overpayment,

Interest charges on the unpaid balance of any
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overpayment shall accrue pursuant to § 32.1-313 of
the Code of Virginia from the date the director's
determination becomes final.

The director’s determination shall be deemed to be
final on (i) the due date of any cost report filed by
the provider indicating that an overpayment has
occurred, or (ii) the issue date of any notice of
overpayment, issued by DMAS, if the provider does
not file an appeal, or (iii) the issue date of any
administrative decision issued by DMAS after an
informal factfinding conference, if the provider does
not file an appeal, or (iv) the issue date of any
administrative decision signed by the direcior,
regardless of whether a judicial appeal follows. In
any event, interest shall be waived Iif the
overpayment is completely liquidated within 30 days
of the date of the final determination. In cases in
which a determination of overpayment has been
judicially reversed, the provider shall be reimbursed
that portion of the payment to which i is entitied,
plus any applicable interest which the provider paid
to DMAS.

VYR 460-02-4.194. Methods and Standards for Establishing
Payment Rates - Long-term Care,

The policy and the method to be used in establishing
payment rates for skilled and intermediate care nursing
homes listed in § 1905(a) of the Social Security Act and
included in this State Plan for Medical Assistance are
described in the following paragraphs.

a. Reimbursement and payment criteria wiil be
established which are designed to enlist participation
of a sufficient number of providers of services in the
Program so that eligible persons can receive the
medical care and services included in the Plan to the
extent these are available to the general population.

b. Participation in the Program wiill be limited to
providers of services who accept, as payment in full,
the amounts so paid.

¢. Payment for care of service will not exXceed the
amounts indicated to be reimbursed in accord with
the policy and the methods described in the Plan and
payments will not be made in excess of the upper
limiis described in 42 CFR 447.253(b)(2). The state
agency has continuing access to data identifying the
maximum charges allowed. Such data will be made
available to the Secretary, HHS, upon reguest.

d. Payments for services to skilled and iniermediate
nursing homes shall be on the basis of reasonable cost
in accordance with the standards and principles set
forth in 42 CFR 447.252 as follows:

(1 A uniform annual cost report which itemizes
allowable cost will be required to be filed within 90
days of each provider’s fiscal year end, The effective

date of this requirement was July 1, 1972, for
intermediate care facilities.

(2) The determination of allowable costs will be in
accordance with Medicare principles as established in
the Provider Reimbursement Manual (HIM-15) except
where otherwise noted in this Plan. For hospital
based, skilled, and combined skilled and intermediate
care facilities, the cost finding method will be in
accordance with Medicare principles. For free=standing
intermediate care facilities, a simplified method not
requiring a step-down of indirect costs will be
substituted by the Program.

(3) Field audits will be conducted on the cost data
submitted by the provider to verify the accuracy and
reasonableness of such data. Audits will be conducted
for each facility on a periodic basis as determined
from internal desk audits and more often as required.
Audit procedures are in conformance with SSA
standards set forth in HIM-13-2, Internal desk audits
are conducted annually within six months of receipt of
a completed cost report from the provider.

(4) Reports of field audits are retained by the stai.
agency for at least three years following submission of
the report.

(5) (Reserved.)

(6) Facilities are paid on a costrelated basis in
accordance with the methodology described in the
Plan.

(7) Modifications to the Plan for reimbursement will
be submitted as Plan amendments,

(8) Covered cost will include such items as:
(a) Cost of meeting certification standards.

(b) Routine services which include items expense
providers normally incur in the provision of
services.

(¢) The cost of such services provided by related
organizations except as modified in the payment
system supplement 4.19-D,

(3 Bad debts, charity and courtesy allowances shall
be excluded from allowable cost.

(10) Effective for facility cost reporting periods
beginning on or after October 1, 1978, the
reimbursable amount will be determined prospectively
on a facility by facility basis, except that mental
institutions and mental retardation facilities shail
continue to be reimbursed retrospectively, The
prospective rate will be based on the prior period’s
actual cost (as determined by an annual cost report
and verified by audit as set forth in section d(3)
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above) plus an inflation factor. Payments will be intensive rehabilitation services, are nol! available in

made to facilities no less than monthly. Virginia, or

(11) The payment level calculated by the prospective (¢} If there are no available beds in Virginia

rate will be adequaie to reimburse in full such actual facilities.

altowable costs that an economically and efficiently

operated facility might incur, In addition, an incentive (3) Nothing in this regulation s intended fto

plar will be established as described in the payment preclude DMAS from reimbursing for special

system supplement 4.19-D. services, such as rehabilitation, ventilator, and
transplantation, on an exception basis and

(12) Upper limits for payment within the prospective reimbursing for these services on an individually,

payment system shall be as follows: negotiated rate basis.

(a) Aliowable cost shall be determined in
accordance with Medicare principles as defined in
HIM-15, except as may be modified in this Plan.

(b) Reimbursement for operating costs will be
limited to regional ceilings calculated for all nursing
homes in the Northern Virginia area and a ceiling
calculated for the rest of the Commonwealth plus
annual escalators,

(¢} Reimbursement, in no instance, will exceed the
charges for private patients receiving the same
services.

(13) In accordance with 42 CFR 447.205, an
opportunity for public comment was permitted before
final implementation of rate setting processes.

(14) A detailed description of the prospective
reimbursement formula is attached for supporting
detail.

(15) Tiem 398D of the 1987 Appropriation Act (as
amended), effective April 8, 1987, -eliminated
reimbursement of return on equity capital to
proprietary providers.

e. Reimbursement of nonenrolled Ilong-term care
Jacilities. :

(1) Nonenrolled providers of institutional long-term
care services shail be reimbursed based upon the
average per diem cost, updated annually,
reimbursed to enrolled intermediate or skilled care
providers.

(2} Prior approval must be received from the DMAS
Medical Social Services Division for recipients to
recefve institutional services from nonenrolled
long-term care facilities. Prior approval can only be
granted:

(a) When the nonenrolled long-term care faciity
with an available bed is closer to the recipient’s
Virginia residence than the closest facility located in
Virginia with an available bed, or

{b) When longterm care special services, such as
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: DAILY PHARMACY DRUG CLAIM LEDGER

VIRGINIA

MEDICAL ASSISTANCE PROGRAM:
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1. LEGEND DRUGS MAY BE REFILLED AS I = FIRST REFILL BRAND
SPECIFED BY THE PRESCRIBER OR ACCORD- NECESSARY
NG TO STATE AND FEDERAL LAWS. 2 = ADDITIONAL REFILLS
GNE NUMBER PAESCRIPHON NUMBER WEG. DRUG NAME, SIRENGTH, AND DOSAGE FORM FOR COMPOUNDED PRESCRIPTIONS AND DRUGS NOT GN BRUG tiST

THIS IS TG CERTIFY THAT THE FOREGOING {INFORMATION 15 TRUE, ACCURATE AND COMPLETE - UNDERSTAND THAT PAYMENT AND SATISFACTION OF THIS CLAIM
WILL BE FROM FEDERAL AND STATE FUNDS, AMD THAT ANY FALSE CLAIMS, STATEMENTS OR DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT. MAY BE PROSECUTED
UNDER appLICABLE FEDERAL OR STATE LAWS.

SHGNATURE DATE

MAAP.ET3 RY-TR ORIGINAL COPY
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SPECIAL SERVICE INVOICE

VIRGINIA

FROVIDER NAME 74- .
nmmswssaoru CODE PROVIDER 1D MO (7
uFRchDER AGDRESS T4 CHY 1243 STATE(ig. ZiP CODE -3
Hﬁmmmr hMBER 12 RECIPIENT'S LAST NAME FIRST NAME
HCIIV—CGUNN CODE -3 [SERVICE AUTHORIZED BY LOCAL HEALTH DEFARTMENT DaTE LOCAL ~EALIH DEPARYMENT SKGNATLRE

]

M ARY CARRIER THFORMATIOM 15

u;mM ECERCD SERVICE CODE Hcmutcg PAID WY PRIGART CARTIER :
Mo 2 fpavy | vear | mooa | carar | vesr2 !

NG OT=ER BIlLED BRLED, NG
2 cOVERAGE[] ANDPAID |5 COVERAGE

NQTE TO PROVIDER:

This authorization is only for the item(s) listed,

REMARKS
THIS IS TO CERTIFY THAT THE FOREGOING INFORMATION IS TRUE, ACCURATE AND
COMPLETE. 1 UNDERSTANU THAT PAYMENT AND SATISFACTION OF THIS CLAIM WILL
; BE FROM FEDERAL AMD STATE FUNDS, AND THAT ANY FALSE CLAIMS, STATEMENTS,
OF DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT, MAY BE PROSECUTED
UMDER ARPLICABLE FEDERAL OR STATE LAWS.
INTERMEDIARY COPY

SIGNATURE PATE

AP 9T RT 7T
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INDEPENDENT LABORATORY INVOICE

S VIRGINIA

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
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THIS IS TO CERTIFY THAT THE FOREGOING INFORMATION 1S TRUE ACGURATE AND COHR
PLETE | UNDERSTAND THAT PAYMENT AND SATISFACTION OF THIS CLAIM WILE BE FRC
FEDERAL AND STATE FUNDS. AND THAT ANY FALSE CLAIMS STATEMENTS C
DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT. MAY BE PROSECUTED UNDER AF
PUCABLE FEDERAL OR STATE LAWS
SIGNATURE DATE
-—Tr e = e
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091

% TRANSMISSION
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TITLE XVit (MEDICARE) DEDUCTIELE AND COINSURANCE INVOICE
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THIS IS TO CERTIFY TH2 T THE FOREGOING INFORMATION 18 TRUE, ACCURATE A!.
COMPLETE 1 UNDERSTANT THAT PAYMENT AND SATISFACGTION OF ThiS GLAM v
BE FROM FEDERAL AND STATE FUNDS, AND THAT ANY FALSE CLAIMS STATEMENT!
OR DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT, MAY BE PROSECUTE
UNDER APPLICABLE FEDERAL OR STATE LAWS

SIGNATURZ
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DENTAL SNVOICE

VIRGINIA

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
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THIS 18 TO CERTIFY THAT THE FOREGOING INFORMATION IS
TRUE, ACCURATE. AND COMPLETE | UNDERSTAND THAT PAY.
MENT AND SATISFACTION OF THIS CLAIM WILL BE FROM
FEDERAL AND STATE FUNDS, AND THAT ANY FALSE CLAIMS,
STATEMENTS, OR OOCUMENTS OR CONGEALMENT OF
MATERIAL FACT, MAY BE PAOSECUTED UNDER AFPLICABLE
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TRANSPORTATION SERVICES

; Special Services invoice
3 . MEDICAIL ASSISTANCE PROGRAM
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THIS IS TO CERTIFY THAT THE FOREGOING INFORMATION 15 TRUE, ACCURATE AND
COMPLETE. 1 UNDERSTAND THAT PAYMENT AND SATISFACTICN OF THIS CLAM Will
2E FROM FEDERAL AND STATE FUMDS, AND THAT ANY FALSE CLAIMS, STATEMENTS,
OR DOCUMENTS OR COMNCEALMENT OF A MATERIAL FACT, MAY BE PROSECUTED
UNDER APPLICABLE FEDERAL OR STATE LAWS.
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INTERMEDIARY COPY
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DENTAL PREAUTHORIZATION REQUEST

VIRGINIA

MEDICAL ASSISTANCE PROGRAM -
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TRAMSMISSION CODE
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3. WILL PATIENT KEEP HIS/HER MOUTH CLEAN AFTER TREATMENT?

4. PERTINENT PRESENT OR PAST DENTAL HISTORY

5. PATIENT'S ACCEPTANCE OF TREATMENT.

6. CHANCES FOR JOB PLACEMENT

7. WILL TREATMENT PSYCHOLOGICALLY BENEFIT THE PATIENT?.

8. ARE SUPPORTING TISSUES AND ABUTMENT TEETH SOUND?

1
a1 FACiAL Q-2

Q-4 uc'ru a3

DMAS-T04 R1/70

SUPPORTING DOCUMENTS ATTACHED

[ X-RAY(5) ENCLOSED FOR REGQUEST EVALUATION (SPECIFY TYPE}

1 WRITTEN INFORMATICN If NEEDED, 10

SUPPCORT PREAUTHORIZATION REQUEST ATTACH
LETTER IF NEEDED.

THIS IS TQ CERTIFY THAT THE FOREGOING INFORMATION 15 TRUE, ACCURATE AND
COMPLETE. |UMDERSTAND THAT PAYMENT AND SATISFACTION OF THIS CLAM WILL
BE FROM FEDERAL AND STATE FUNDS, AND THAT ANY FALSE CLAIMS, STATEMENTS,
OR DOCUMENTS OR CONCEALMENT OF A MATERIAL FACT, MAY BE PROSECUTED

UMNDER APPLICABLE FEDER AL OR STATE LAWS.

SUBMITTED BY:

DATE

SIGNATURE OF PROVINDER OR AGENT
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REGISTRAR’S NOTICE: This regulation is excluded from

Article 2 of the Administrative Process Act in accordance
with § 9-6.14:4.1 C 2 of the Code of Virginia, which
excludes from Article 2 regulations which establish or
prescribe agency organization, internal practice or
procedures. The Depariment of Medical Assistance
Services will receive, consider and respond to petitions by
any interested persons at any time with respect to

reconsideration or revision.

Title of Regulation: VR 460-03-3.1100. Amount, Duration

and Scope of Services Relating to Exemption of Selected
Hospital Inpatient Utilization Review Requirements.

Statutory Authority: § 32.1-325 of the Code of Virginia,

Effective Date: September 1, 1989,

Sumimary:

The purpose of this final regulation is lo promuigate
the department’s internal practice of exempting
specific hospitals from utilization review requirements
when their own review process meels department
standards. This final regulation amends the narralive
Plan section concerning the Amount, Duration, and

Scope of Services.

VR 460-03-3.1100. Amount, Duration, and Scope of Services.
General.

The provision of the following services cannot be
reimbursed except when they are ordered. or prescribed,
and directed or performed within the scope of the license
of a practitioner of the healing arts: laboratory and x-ray
services, family planning services, and home ealth
services. Physical therapy services will be reimbursed only
when prescribed by a physician.

§ 1. Inpatient hospital services other than those provided
in an institution for mental diseases,

A. Medicaid inpatient hospital admissions (lengths-of-stay)
are limited to the 75th percentile of PAS (Professional
Activity Study of the Commission on Professional and
Hospital Activities) diagnostic/procedure limits. For
admissions under 15 days that exceed the 75tk percentile,
the hospital must attach medical justification records to
the billing invoice to be considered for additional coverage
when medically justified. For all admissions that exceed 14
days up to a maximum of 21 days, the hospital must
attach medical justification records to the billing invoice.
{See the exception to subsection F of this section.)

B. Medicaid does not pay the medicare (Title XVIII)
coinsurance for hospital care after 21 days regardless of
the length-of-stay covered by the other insurance. (See
exception {fo subsection F of this section.)

C. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment to health or life of the mother if the fetus
were carried to term.

D. Reimbursement for covered hospital days is limited
to one day prior to surgery, unless medically justified,
Hospital claims with an admission date more than one day
prior to the first surgical date will pend for review by
medical staff {o determine appropriate medical
justification. The hospital must write on or attach the
justification to the billing inveice for consideration of
reimbursement for additional preoperative days. Medically
justified situations are those where appropriate medical
care cannot be obtained except in an acute hospital setting
thereby warranting hospital admission. Medically
unjustified days in such admissions will be denied.

E. Reimbursement will not be provided for weekend
(Friday/Saturday) admissions, unless medically justified.
Hospital claims with admission dates on Friday or
Saturday will be pended for review by medical staff fo
determine appropriate medical justification for these days.
The hospital must write on or attach the justification to
the billing invoice for consideration of reimbursement
coverage for these days. Medically justified situations are
those where appropriate medical care cannot be obtained
except in an acute hospital setting thereby warranting
hospital admission. Medically unjustified days in such
admission will be denied.

F. Coverage of inpatient hospitalization will be limited to
a total of 21 days for all admissions within a fixed period,
which would begin with the first day inpatient hospital
services are furnished to an eligible recipient and end 60
days from the day of the first admission. There may be
multiple admissions during this 60-day period; however,
when total days exceed 21, all subsequent claims wili be
reviewed. Claims which exceed 21 days within 60 days
with a different diagnosis and medical justification will be
paid. Any claim which has the same or similar diagnosis
will be denied. :

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441,57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treaiment of health conditions
identified through a physical examination. Medical
documentation justifying admission and the continued
length of stay must be attached to or written on the
invoice for review by medical staff to determine medical
necessity. Medically unjustified days in such admissions
will be denied.

G. Reimbursement will not be provided for inpatient
hespitalization for any selected elective surgical procedures
that require a second surgical opinion unless a properly
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executed second surgical opinion form has been obtained
from the physician and submitted with the hospital invoice
for payment, or is a justified emergency or exemption.
The requirements for second surgical opinion do not apply
to recipients in the retroactive eligibility period.

H. Reimbursement will not be provided for inpatient
hospitalization for those surgical and diagnostic procedures
listed on the mandatory outpatient surgery list unless the
inpatient stay is medically justified or meets one of the
exceptions. The requirements for mandatory outpatient
surgery do not apply to recipients in the retroactive
eligibility period.

I. For the purposes of organ {ransplantation, all similarly
situated individuals will be treated alike. Coverage of
fransplant services for all eligible persons is limited to
transplants for kidneys and corneas. Kidney (ransplants
require preauthorization. Cornea transplants do not require
preauthorization. The  paitient must be considered
acceptable for coverage and {reatment. The treating
facility and trangplant staff must be recognized as being
capable of providing high quality care in the performance
of the requested transplant. The amount of reimbursement
for covered kidney fransplant services is negotiable with
the providers on an individual case basis. Reimbursement
for covered cornea transplants is at the allowed Medicaid
rate, Standards for coverage of organ transplant services
are in Attachment 3.1 E.

J. The department may waive portions or all of the
utilization review documentation requirements of
subsections A, D, E, G, or H in writing for specific
hospitals from time to time as part of its ongoing hospital
utilization review performance evaluation,

§ 2. OQutpatient hospital and rural health clinic services.
2a. Qutpatient hospital services.
1. Qutpatient hospital

diagnostic, therapeutic,
services that:

services means
rehabilitative,

preventive,
or palliative

a. Are furnished to outpatients;

b. Except in the case of nurse-midwife services, as
specified in § 440.165, are furnished by or under the
direction of a physician or dentist; and

c. Are furnished by an institution that:

(1) Is licensed or formally approved as a hospital
by an officially designated authority for state
standard-setting; and

(2) Except in the case of medical supervision of
nurse-midwife services, as specified in § 440.165,
meets the requirements for
Medicare.

participation in

2. Reimbursement for induced abortions is provided in
only those cases in which there would be substantial
endangerment of health or life fo the mother if the
fetus were carried to term.

3. Reimbursemeni will not be provided for oufpatient
hospital services for any selected elective surgical
procedures that require a second surgical opinion
unless a properly executed second surgical opinion
form has been obtained from the physician and
submitted with the invoice for payment, or is a
justified emergency or exemption.

2b. Rural health clinic services and other ambulatory
services furnished by a rural health clinic.

No limitations on this service.
§ 3. Other laboratory and x-ray services,

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts.

§ 4. Skilled nursing facility services, EPSDT and family
planning.

4a. Skilled nursing facility services (other than services
in an institution for mental diseases) for individuals 2i
years of age or older.

Service must be ordered or prescribed and directed or
performed within the scope of a license of the practitioner
of the healing arts,

4b. Early and periodic screening and diagnosis of
individuals under 21 years of age, and treatment of
conditions found.

1. Consistent with 42 CFR 441.57, payment of medical
assistance services shall be made on behalf of
individuals under 21 years of age, who are Medicaid
eligible, for medically necessary stays in acute care
facilities, and the accompanying attendant physician
care, in excess of 2I days per admission when such
services are rendered for the purpose of diagnosis and
treatment of health conditions identified through a
physical examination.

2. Routine physicals and immunizations (except as
provided through EPSDT) are not covered except that
well-child examinations in a private physician’s office
are covered for foster children of the local social
services departments on specific referral from those
departments.

3. Eveglasses are provided only as a resul{ of Early
and Periodic Screening, Diagnosis and Treatment
{EPSDT) and require prior authorization by the
Program.
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4¢. Family planning services and supplies for individuals
of child-bearing age.

Service must be ordered or prescribed and directed or
performed within the scope of the license of a practitioner
of the healing arts.

§ 5. Physician’s services whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility or
elsewhere,

A. Elective surgery as defined by the Program is
surgery that is not medically necessary 1o restore or
materially improve a body function.

B. Cosmetic surgical procedures are not covered unless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immunizations are not covered
except when the services are provided under the Early
and Periodic Screening, Diagnosis, and Treatment (EPSDT)
Program and when a well-child examination is performed
in a private physician’s office for a foster child of the
local social services department on specific referral from
those depariments. :

D. Psychiatric services are limited to an initial
availability of 26 sessions, with one possible extension
(subject to the approval of the Psychiatric Review Board)
of 26 sessions during the first year of treatment. The
availability is further restricted to no more than 26
sessions each succeeding year when approved by the
Psychlatric Review Board. Psychiatric services are further
restricted to no more than three sessions in any given
seven-day period. These limitations alse apply to
psychotherapy sessions by clinical psychologists licensed by
the State Board of Medicine,

E. Any procedure considered experimental is not
covered.

F. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
were carried to term.

G. Physician visiis to inpatient hospital patients are
limited to a maximum of 21 days per admission within 60
days for the same or similar diagnoses and is further
restricted to medically necessary inpatient hospital days as
determined by the Program.

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent
with 42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuals under 21 years of
age, who are Medicaid eligible, for medically necessary
stays in acute care facilifies in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health conditions

identified through a .physical examination. Payments for
physician visits - for inpafient days determined io be
medically unjustified will be adjusted.

H. Psychological testing and psychotherapy by clinical
psychologists licensed by the State Board of Medicine are
covered,

I. Reimbursement will not be provided for physician
services for those selected elective surgical procedures
requiring a second surgical opinion unless a properly
executed second surgical opinion form has been submitted
with the invoice for payment, or is a justified emergency
or exemption. The requirements for second surgical
opinion do not apply to recipients in a retroactive
eligibility period.

J. Reimbursement will not be provided for physician
services performed in the inpatient setting for those
surgical or diagnostic procedures listed on the mandaiory
outpatient surgery list unless the service .is medically
justified or meets one of the exceptions. The requirements
of mandatory outpatient surgery do noi apply to recipients
in a retroactive eligibility period.

K. For the purposes of organ transplantation, all
similarly situated individuals will be ftreated alike.
Coverage of {ransplant services for all eligible persons is
limited to transplants for kidneys and corneas. Kidney
transplants require preauthorization. Cornea fransplants do
not require preauthorization. The patient must be
considered acceptable for coverage and treatment, The
treating facility and transplant staff must be recognized as
peing capable of providing high quality care in the
performance of the requested transplant. The amount of
reimbursement for covered kidney transplani services is
negotiable with the providers on an individual case basis,
Reimbursement for covered cornea transplants is at the
allowed Medicaid rate. Standards for coverage of organ
transplant services are in Attachment 3.1 E.

§ 6. Medical care by other licensed practitioners within
the scope of their practice as defined by state law.

A, Podiatrists’ services.

1. Covered podiatry services are defined as reasonable
and necessary diagnostic, medical, or surgical
treatment of disease, injury, or defects of the human
foot. These services must be within the scope of the
license of the podiatrists’ profession and defined by
state law,

2. The following services are not covered: preventive
health care, including routine foot care; treatment of
structural misalignment not requiring surgery; cutfing
“or removal of corns, warts, or calluses; experimental
procedures; acupuncture.

3. The Program may place appropriate limits on a
service based on medical necessity or for utilization
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control, or both.
B. Optometric services,

1. Diagnostic examination and optometric treatment
procedures and services (except for orthoptics) by
ophthameologists, optometrists, and opticians, as allowed
by the Code of Virginia and by regulations of the
Boards of Medicine and Optometry, are covered for
all recipients. Routine refractions are limited to once
in 24 months except as may be authorized hy the
agency.

C. Chiropractors’ services.
Not provided.
D. Other practitioners’ services,
'l. Clinical psychologists’ services.

a. These limitations apply fo psychotherapy sessions
by clinical psychologists licensed by the State Board
of Medicine. Psychiatric services are limited to an
initial availability of 26 sessions, with one possible
extension of 26 sessions during the first year of
{reatment. The availabiiity is further restricted to no
more than 26 sessions each succeeding year when
approved by the Psychiatric Review Board.
Psychiatric services are further restricted to ne
more than three Sessions in any given seven-day
period.

h. Psychological {esting and psychotherapy by
clinical psychelogists licensed by the State Board of
_Medicine are covered.

§ 7. Home Health services.

A, Service must be ordered or prescribed and directed
or performed within the scope of a license of a
practitioner of the healing arts.

B. Intermittent or part-time nursing service provided by
a home health agency or by a registered nurse when no
home health agency exists in the area.

C. Home health aide services provided by a home health
agency.

Home health aides must function under the supervision
of a professional nurse,

D. Medical supplies, equi;iment, and appliances suitable
for use in the home,

1. All medical supplies, equipment, and appliances are
available to patients of the home health agency.

2. Medical supplies, equipment, and appliances for ali
others are limited to home renal dialysis equipment

and supplies, and respiratory equipment and oxygen,
and ostomy supplies, as preauthorized by the local
health department.

¥, Physical therapy, occupational therapy, or speech
pathology and audiology services provided by a home
heaith agency or medical rehabilitation facility.

Service covered only as part of a physician’s plan of
care.

§ 8. Private duty nursing services.
Not provided.
§ 9. Clinic services.

A. Reimbursement for induced abortions is provided in
only those cases in which there would be a substantial
endangerment of health or life to the mother if the fetus
was carried to term.

B. Clinic services means preventive, diagnostic,
therapeutic, rehabilitative, or palliative items or services
that:

1. Are provided to outpatients;

2. Are provided by a facility that is not part of a
hospital but Is organized and operated to provide
medical care to outpatients; and

3. Except in the case of nurse-midwife services, as
specified in 42 CFR § 440.165, are furnished by or
under the direction of a physician or dentist.

§ 10. Dental services.

A, Dental services are limited to recipients under 21
years of age in fulfilment of the treatment requirements
under the Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) Program and defined as routine
diagnostic, preventive, or restorative procedures necessary
for oral health provided by or under the direct supervision
of a dentist in accordance with the State Dental Practice
Act.

B. Initial, periedic, and emergency examinations;
required radiography necessary to develop a freatment
plan; patient education; dental prophylaxis;, fluoride
treatments; routine amalgam and composite restorations;
crown recementation; pulpotomies; emergency endodontics
for temporary relief of pain; pulp capping; sedative fillings;
therapeutic apical closure; topical palliative treatment for
dental pain; removal of foreign body; simple extractions;
root recovery, incision and drainage of abscess; surgical
exposure of the tooth to aid eruption; sequestrectomy for
osteomyelitis; and oral antral fistula closure are dental
services covered without preauthorization by the staie
agency.
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C, All covered dental services not referenced above
require preauthorization by the state agency, The following
services are not covered: full banded orthodontics;
permanent crowns and all bridges; removable complete
and partial dentures; routine bases under restorations; and
inhalation analgesia.

D. The state agency may place appropriate limits on a
service based on dental necessity, for utilization control, or
both. Examples of service limitations are: examinations,
prophylaxis, fluoride treatment (once/six months); space
maintenance appliances; bitewing x-ray - two films
(once/12 months); routine amalgam and composite
restorations (once/three years); and extractions, permanent
crowns, endodontics, patient education (once).

E. Limited oral surgery procedures, as defined and
covered under Title XVIII (Medicare), are covered for all
recipients, and also require preauthorization by the state
agency. '

§ 11. Physical therapy and related services.
11a. Physical therapy.

Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatient service, gkilled nursing home service, home
heaith service, or when otherwise included as an
authorized service by a cost provider who provides
rehabilitation services.

11b. Occupational therapy.

Services for individuals requiring occupational therapy
are provided only as an element of hospital inpatient or
outpatient service, skilled nursing home service, home
health service, or when otherwise included as an
authorized service by a cost provider who provides
rehabilitation services.

lle. Services for individuals with speech, hearing, and
language disorders (provided by or under the supervision
of a speech pathologist or audiologist; see General section
and subsections 1la and Ilb of this section.)

These services are provided by or under the supervision
of a speech pathologist or an audiologist only as an
element of hospital inpatient or outpatient service, skilled
nursing home. service, home health service, or when
otherwise included as an authorized service by a cost
provider who provides rehabilitation services.

§ 12, Prescribed drugs, dentures, and prosthetic devices;
and eyeglasses prescribed by a physician skilled in
diseases of the eye or by an optometrist.

12a. Prescribed drugs.

1. Nonlegend drugs, except insulin, syringes, needles,
diabetic test strips for clients under 21 years of age,

and family planning supplies are not covered by
Medicaid. This limitation does not apply to Medicaid
recipienis who are in skilled and intermediate care
facilities.

2. Legend drugs, with the exception of anorexiant
drugs prescribed for weight loss and transdermal drug
delivery systermns, are covered. Coverage of anorexiants
for other than weight loss requires preauthorization.

3. The Program will not provide reimbursement for
drugs determined by the Foecod and Drug
Adminisiration (FDA) to lack substantial evidence of
effectiveness,

4. Notwithstanding the provisions of § 32.1-87 of the
Code of Virginia, prescriptions for Medicaid recipients
for specific multiple source drugs shall be filled with
generic drug products listed in the Virginia Voluntary
Formulary unless the physician or other practitioners
so licensed and certified to prescribe drugs certifies in
his own handwriting ‘“brand necessary” for the
prescription to be dispensed as written.

12b. Dentures.

Not provided.

12c¢. Prosthetic devices,

Not provided.

12d. Eyeglasses,

Eyeglasses shall be reimbursed for all recipients younger
than 21 years of age according to medical necessity when

provided by practitioners as licensed under the Code.

§ 13. Other diagnostic,
rehabilitative services, i.e.,

screening, preventive, and
other than thogse provided

" elsewhere in this plan.

13a, Diagnostic services,

Not provided.

13b. Screening services,

Not provided.

13c. Preventive services.

Not provided,

13d. Rehabilitative services,
1. Medicaid covers intensive inpatient rehabilitation
services as defined in § 2.1 in facilities certified as
rehabilitation hospitals or rehabpilitation units in acute

care hospitals which have been certified by the
Department of Health to meet the requirements o be
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excluded from the Medicare Prospective Payment
System.

2. Medicaid covers intensive ouipatient rehabilitation
services as defined in § 2.1 in facilities which are
certified as Comprehensive Quipatient Rehabilitation
Facilities (CORFs), or when the outpatient program is
administered by a rehabilitation hospitai or an
exempted rehabilitation unit of an acute care hospital
certified and participating in Medicaid.

3. These facilities are excluded from the 21-day lmit
otherwise applicable to inpatient hospital services. Cost
reimbursement -principles are defined in Attachment
4.19-A,

4. An intensive rehabilitation program provides
intensive skilled rehabilitation nursing, physical
therapy, occupational therapy, and, if needed, speech
therapy, cognitive rehabilitation, prosthetic-orthotic
services, psychology, social work, and therapeutic
recreation. The nursing staff must support the other
disciplines In carrying out the activities of daily living,
utitizing correctly the training received in therapy and
furnishing other needed nursing services, The
day-to-day activities must be carried out under the
continuing direct supervision of a physician with
special training or experience in the field of
rehabilitation.

§ 14. Services for individuals age 65 or older in institutions
for mental diseases.

14a. Inpatient hospital services.

Provided, no limitations.

14b. Skilled nursing facility services,

Provided, no limitations.

14c. Intermediate care facility,

Provided, no limitations,
§ 15. Intermediate care services and intermediate care
services for institutions for mental disease and mentat
retardation.

15a. Intermediate care facility services (other than such
services in an institution for mental diseases) for persons
determined, in accordance with § 1902 (a)(31)(A) of the
Act, to be in need of such care.

Provided, no limitations.

15b. Including such services in a public institution (or
distinct part thereof) for the mentally retarded or persons

with related conditions,

Provided, no limitations,

§ 16. Inpatient psychiatric facility services for individuals
under 22 years of age.

Not provided.

§ 17. Nurse-midwife services.

Covered services for the nurse midwife are defined as
those services allowed under the licensure requirements of
the state statute and as specified in the Code of Federal
Regulations, i.e., maternity cycle.

§ 18, Hospice care (in accordance with § 1905 (o) of the
Act),

Not provided.
§ 19. Extended services to pregnant women,

19a. Pregnancy-related and postpartum services for 60
days after the pregnancy ends.

The same limitations on all covered services apply to
this group as to all other recipient groups.

19h. Services for any other medical conditions that may
complicate pregnancy.

The same limitations on all covered services apply to
this group as to all other recipient groups,

§ 20. Any. other medical care and any other type of
remedial care recognized under state law, specified by the
Secretary of Health and Human Services.

20a, Transportation.

Nonemergency transportation is administered by local
health department jurisdictions in accordance with
reimburgsement procedures established by the Program.

20b. Services of Christian Science nurses,

Not provided.

20c. Care and services provided in Christian Science
sanitoria.

Provided, no limitations.

20d. Skilled nursing facility services for patients under
21 years of age.

Provided, no limitations.
20e. Emergency hospital services.
Provided, no limitations.

20f. Personal care services in recipient's home,
prescribed in accordance with a plan of treatment and
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provided by a qualified person under supervision of a
registered nurse,

Not provided.

STATE WATER CONTROL BOARD

Title of Regulations: VR 680-21-08. River Basin Section
Tables - Water Quality Standards,
VR 680-21-08.19, New River Basin,

Statutory Authority: § 62.1-44.15(3a) of the Code of
Virginia.

Effective Date: August 30, 1989,

Background:

Water quality standards and criteria consist of
narrative statements that describe water quality
requirements in general terms and numerical limits
for specific physical, chemical and biological
characteristics of water. These stalements and limits
describe water quality necessary for reasonable,
beneficial water uses such as swimming, propagation
and growth of aquatic Ikife, and domestic water

SUpply.
Summary:

This amendment reclassifies Stony Creek, § Id, New
River Basin from natural trout water to put-and-take
trout water. This amendment was adopted in
response to recommendations from the Department of
Game and Inland Fisheries. The final language added
@ phrase to the main section description to clarify the
primary classification of Stony Creek,

VR 886-21-08. River Basin Section Tables - Water Quality
Standards.

VR 680-21-08.19. New River Basin.

SEC. SECTION DESCRIPTION CLABS SP.STDS.
14 [Stony Creek and its tributaries Iv

, ‘unless otherwise designated, from

its confluence with the New River

upstream to its headwaters, and

Little Stony Creek and its

tributaries from its confluence

with the New River to its headwaters.]

Put-and-Take Trout Waters in v
Section Id

Stony Creek from its confluence

with the New River to its

headwaters., Stony Creek from A
its confluence with the New

River 1.9 miles upstream (in

the vicipnity of Route 6841).

Stony Creek from 1.9 vi**

miles above its confluence
with the New River 12.7
miles upstream.

Natural Trout Waters in Section 1d Vi

€reck from tes confluence

tire River +o +ts fesdwoterss
€reek from tts confiuvence e
New River 18 mites wpwtream
vicintty of Roure 64—}
Eresit from 18 mites sbove
with the New River 127

upstreesm}

s
§

v

!

i

NOTE: The asterisks in the class column refer to the
Department of Game and Inland Fisheries classification
system for trout waters,
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EMERGENCY REGULATIONS

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BOARD OF)

Title of Regulation: VR 115-04-20. Rules and Regulations
for the Enforcement of the Virginia Pesticide Control
Act,

Statutory Authority; § 3.1-249.30 of the Code of Virginia.
Effective Date: July 13, 1988, through July 12, 1990.
Preamble:

The Pesticide Control Board of the Deparimeni of
Agriculture and Consumer Services has determined
that it is necessary to adopt emergency regulations to
establish fees for pesticide product registration and for
certifying commercial pesticide applicators.

The newly-adopted Virginia Pesticide Control Act
authorizes the Pesticide Control Board to promulgate
regulations to establish fees and term dates for any
pesticide product manufactured, distrubuted, sold,
stored, recommended for wuse, or applied
commercially, and to establish fees for certifying
commercial pesticide applicators.

Nature of Emergency:

In adopting the Virginia Pesticide Control Act, the
Legislature repealed, effective June 30, 1989, ihe
Virginia Pesticide Law, and with it the current fee
structure contained in that statute. Therefore, after
that date, the Department of Agriculture and
Consumer Services and the newly-created Pesticide
Control Board will have no authority pursuant to that
law to collect fees for pesticide product registration
(contained in § 3.1-227 of the Code) and for
commercial pesticide applicators (contained in §
3.1-249.4(B) of the Code).

Necessity for Action:

The collection of fees for the regulation of pesticide
use is not new. The Department has collected fees for
the pesticide product registration and comrmercial
applicators since 1948, Sixty percent of the operating
budget of the Office of DPesticide Management,
including the three FTEs supported by these funds,
comes from fees collected from pesticide product
registration; and so the collection of these fees is vital
{o assure the conmtinued functioning of this office, an
office that will work closely with the newly-established
Pesticide Control Board.

The new Pesticide Control Act authorizes the Pesticide
Control Board to set and collect certain fees, including
fees for pesticide product registration (§§ 3.1-249.30(7)
and 3.1-24940 of the Code) and fees for issuing
certificates to commercial pesticide applicators (§§
3.1-249,30(7), 3.1-249.52, and 3.1-249.55 of the Code).

These emergency regulations, if adopted, will permit
the Pesticide Control Board to establish and collect
fees for registering pesticide products, and for issuing
certificates to commercial pesticide applicators, Should
the Governor authorize their adoption, we anticipate
their adoption on or about July 7, the anticipated first
meeting date of the Virginia Pesticide Control Board,
with an effective date of no later than July 17, 1989,

The fees that the emergency regulation would
establish for product registration and the issuance of
applicator certificates are in the same amounts as
those prescribed by the soon-to-expire statute,

VR 115-04-20. Rules and Regulations for the Enforcement
of the Virginia Pesticide Control Act.

§ 1. Pesticide product registration fee,

The registrant of any brand or grade of pesticide o be
registered with the Commissioner of Agriculture and
Consumer Services pursuant to § 3.1-248.40 of the Code of
Virginia shall pay io the Department of Agriculture and
Consumer Services an annual registration fee of. ten
dollars for each brand or grade to be offered for sale or
use in the Commonwealth, All registrations shall expire on
Decemper 31 of each year, unless otherwise terminated,
and are subject to renewal upon receipt of the annual
registration fee.

§ 2. Commercial pesticide applicator certificate.

Any person applying for a certificate as a commercial
applicator pursuant to §§ 3.1-249.52 or 3.1-249.55 of the
Code of Virginia shall pay to the Deparfment of
Agriculture and Consumer Services an initial certificate fee
of twenty-five dollars and an annual renewal fee of fifteen
dollars thereafter. All certificates shall expire on
December 31 of each year, unless ofherwise terminaied,
and are subject to renewal upon receipt of annual fees.

§ 3. Petition for review.

The Pesticide Contro! Board of the Virginia Department
of Agriculfure and Consumer Services will receive,
consider, and respond to petitions by any Interested person
at any time with respect lo reconsideration or revisions of
these emergency regulations.

/s/ S. Mason Carbaugh

Commissioner

Virginia Department of Agriculture and Consumer Services
Date: June 28, 198%

/s/ Curry A. Roberts
Secretary

Economic Development
Date June 29, 1989

/s/ Gerald L. Baliles
Governor

Vol. 5, Issue 22

Monday, July 31, 1989

3297



Emergency Regulation

Date: July 12, 1989
Filed:
/s/ Joan W. Smith
Registrar of Regulations
Date; July 13, 1982 - 2:28 a.m.
DEPARTMENT OF HEALTH (STATE BOARD OF)
Title of Repgulation: VR 355-30-01. Virginia Medical Care

Facilities Certificate of Public Need Rules and
Regnlations.

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq. of the
Code of Virginia.

Effective Date: July 5, 1989 through June 30, 1990,

Summary;

Nature of Emergency. On July 1, 1989, amendments fo
the Virginia Medical Care Facilities Certificate of
Public Need Law will become effective. The amended
law (i) deregulaftes certain medical care Iacilily
projects and new medical care facilities currently
subject to review, (ii) imposes a moratorium on the
addition of nursing home beds until January 1, 1991,
(iif} eliminates review requirements for hospitals and
" specialized centers or clinics developed for the
provision of outpatient or ambulatory surgery excepf
with respect to the establishment of nursing home
beds in general hospitals as of July 1, 1981,

notwithstanding any law {to the contrary and (iv)
incorporates changes made lo health planning law
which impact the review of medical care facility
projects. Additionally, the law provides for registration
of and periedic reports on certain deregulated clinical
health services and major medical equipment
acquisitions with an exppenditure of $400,000 or more.

Purpose. To amend the existing Virginia Medical Care
Facilities Certificate of Public Need Rules and
Regulations so that compliance with the amended law
is possible on July 1, 1989,

VR 355-30-01. Virginia Medical Care Facilities Certificate of
Public Need Rules and Regulations.

PART L
DEFINITIONS.

§ 1.1. The following words and terms, when used in these
regulations, shall have the following meanings, unless the
context clearly indicates otherwise:

“Acquisition” {medieal eare faeilityy means an ecepital
expenditure of (i) $700,000 or more that changes the
ownership of a medical care facility or (i) $400,000 or
more for the purchase of new major medical equipment .

It shall also include the donation or lease of a medical
care facility or new major medical equipment . An
acquisition of a medical care facility shall not include a
capital expenditure involving the purchase of stock.

“Amendment” means any modification to an application
which Is made following the public hearing and prior fto
the issuance of a certfificate and includes those factors that
constitute a significant change as defined In these
regulations. An amendment shall not include a
maodification to an application which serves to rediuce the
scope of a project.

“Applicant” means the owner of an existing medical
care facility or the sponsor of a proposed medical care
facility project submitting an application for a certificate
of public need. :

“Application” means a prescribed format for the
presentation of data and information deemed necessary by
the board ito determine a public need for a medical care
facility project.

“Board” means the State Board of Health.

“Capital expenditure” means any expendifure by or in
behalf of a medical care facility which, under generally
accepted accounting principles, is not properly chargeable
as an expense of operation and maintenance, Capital
expenditures need not be made by a medical care facility
so long as they are made in behalf of a medical care
facility by any person. See definition of person.

“Certificate of public need” means a document which
legally authorizes a medical care facility project as
defined herein and which is issued by the commissioner to
the owner of such project.

“Clinical health service” means a single diagnostic,
therapeutic, rehabilitative, preventive or palliative
procedure or a serles of such procedures that may be
separately identified for biiling and accounting purposed.

“Commissioner” means the State Health Commissioner
who has authority to make a determination respecting the
issuance or revocation of a certificate.

“Competing applications” means applications for the
same or similar services and facilities which are proposed
for the same planning district or medical service area and
which are in the same review cycle. See §§ 651 end 65-
§8 5.8 and 6.5

“Construction” means the building of a new medical
facility and/or the expansion, remodeling, or alteration of
an existing medical care facility.

“Construction, initiation of” means project shall be
considered under construction for the purpose of
certificate extension determinations upon the presentation
of evidence by the owner of: (i) a signed construction
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contract; (il) the completion of short term financing and a
commitment for long term (permanent) financing when
applicable; (iil) the completion of predevelopment site
work; and (iv) the completion of building foundations.

“Date of issuance” means the date of the commissioner’s
decision awarding a certiticate of public need.

“Department” means the State Department of Health.

“Ex parte” means any meeting which takes place
between (i) any person acting in behalf of the applicant
or holder of a certificate of public need or any person
opposed to the issuance or in favor of the revocation of a
certificate of public need and (ii) any person who has
authority in the department to make a decision respecting
the issuance or revocation of a certificate of public need
for which the department has not provided 10 days written
notification to opposing parties of the time and place of
such meeting. An ex parte contact shall not include a
meeting between the persons identified in (i) and staff of
the department,

“Formal evidentinry hearing” wmeanS a hearing held
pursuant to § 0-634:12 of the Code of \irginia:

“Health maintenance organization (HMO)Y means a
publie er private organization established under § 381863
et seq: of the Code of Virginia and whieh ) is a quelified
health meointenanee organization under § 13HMEY of the
BS: Publie Health Services Aet ofr di) provides or
otherwise makes available {o enrellees health eare
mmmmmmmm

the basie health eare servieces listed in item (2) of this
definition to enrclled partieipanis by a payment which is
paid en e periodic basis without regard te the date the
health care services are provided and whieh is fixed
mtheutfeg&rdtetheﬁequeaey—eﬁent—e#lﬂﬂdefhea%

os*nd»lvlduaipr&eﬂeebasis}—
—Hee#bsewieeefea—me&ns&geegmphmafeaeftbe

151} of United States Publie Low 93641 or its suceesser:

“Health planning region” means a contiguous
geographical area of the Commonwealih with a population
base of at least 500,000 persons which is characterized by
the availability of multiple levels of medical care servies,
reasonable travel time for tertiary care, and congruence
with planning districts.

“Health systerns Agerey” means an entity orgepized;

operated end designated a8 a health systems ageney
Wm%mﬁmm&mmm
Service Aet orF; in the absence of such an ageney a leeal;
distriet or regional health planning body established under
the laws of the Commenwenlth:

—Hea!tﬂsystemspieﬂi’meansaregwﬁa}hea{thpl&n

03-64%; er is sueeesser; which sets forth in deiail the gesls
of a healthfyl environmment and the health systems in the
geographieal arew it serves:

“Informal, facl-finding conference” means a conference
held pursuant to § 9-6.14:11 of the Code of Virginia.

“Inpatient beds” means accommodations within a
medical care facilifty with continuous support services
(such as food, laundry, housekeeping) and staff to provide
health or health-related services to patients who generally
remain in the medical care facility in excess of 24 hours.
Such accommeodations are known by varying nomenclatures
including but not limited {o: nursing beds, intensive care
beds, minimal or self care beds, isolation beds, hospice
beds, observation beds equipped and staffed for overnight
use, and obsteiric, medical, surgical, psychiatric , substance
abuse, medical rehabilitation and pediatric beds, including
pediatric bassinets and incubators. Bassinets and incubators
in a maternity department and beds located in labor or
birthing rooms, recovery rooms, emergency rooms,
preparation or anesthesia inductor rooms, diagnostic or
treatment procedures rooms, or on-call staff rooms are
excluded from this definition. .

“Medical care facllities” means any institution, place,
building, or agency, whether or not licensed or required to
be licensed by the board or the State Mental Health and ,
Mental Retardation and Substance Abuse Services Board,
whether operated for profit or nonprofit and whether
privately owned or operated or owned or operated by a
local governmental unit, (I) by or in which facilities are
maintained, furnished, conducted, operated, or offered for
the prevention, diagnosis or treatment of human disease,
pain, injury, deformity or physical condition, whether
medical or surgicai, of two or more nonrelated mentally
or physically sick or injured persons, or for the care of
two or more nonrelated persons requiring or receiving
medical, surgical, or nursing attention or services as acute,
chronic, convalescent, aged, physically disabled, or
crippled or (ii) which is the recipient of reimbursements
from third party health insurance programs or prepaid
medical service plans. For purposes of these regulations,
only the following medical care facility classifications shall
be subject to review:

“Medical care facility classifications” means that the
the following:

I. General hospitals.
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2- Sanatoriums:

#: 2. Sanitariurns.

4 3. Nursing homes.

&= 4. Intermediate care facilities.
6: 5. Extended care facilities.

% 6, Mental hospitals.

8. 7. Mental retardation facilities.

% 8. Psychiatric hospitals and intermediate care
facilities established primarily for the medical,
psychiatric or psychelogical treatment and
rehabilitation of alcoholics or drug addicts.

16: 9. Specialized centers or clinics developed for the
prmnsion of out-patient or ambulatory surgery ; feaa}

10. Rehabilitation hospitals.

“Exclusions” means that the following shall not be
included in the definiion of as a medical care facility
classification subject fo review :

equwme&t—*spu*ehaseéeﬂe&sed»bys&ehphysiei&ﬂ—
Q-Aehmeal}abefateﬁhtftheeﬂmea%}abemtewis

requirements
peragraphs (M) angé (1) of § 1861 {5) ef Title 3XH
of the Social Security Aeh; as they existed onr the
effective dute of the eneeciment of §§ 32116214
throuph 32310211 of the Code of Virginia:

& A hoscpital that uses up to 100G of its beds as
skilled nursing home beds for o meximum of 30 days
for any one patient Such activity must quelify for
eertification under § 1883 of TiHle 3VHI end § 1012 of
the Tite XIX of the Secial Seecurity Act in erder to
receive reimbursement from Medicgid for the use eof
sueh beds:

1. Any facility of fhe Department of Mental Health,
Mental Retardation and Substance Abuse Services.
residential

2. Any nonhospital substance abuse

treatment program operated by or contracted
primarily for the use of a comumunity services board
under the Department of Menial Health, Mental
Retardation and Substance Abuse Services
Comprehensive Plan,

“Medical service area” means the geographic territory
from which at least 75% of patients come or are expected
to come to existing or proposed medical care facilities, the
delineation of which is based on such factors as population
characteristics, natural geographic boundaries, and
transportation and irade patterns, and all parts of which
are reasonably accessible to existing or proposed medical
care facilitles

“Modernization’” means the alteration, repair,
remodeling, replacement or renovation of an existing
medical care facility or any part thereto, including that
which i incident to the initial and subsequent installation
of equipment in a medical care facility. See definition of
“construction”.

“Operator” means any person having designated
responsibility and legal authority from the owner to
administer and manage a medical care facility. See
definition of “owner”

"Operating expenditure” means any expenditure by or in
behalf of a medical care facility which, under generally
accepted accounting principles, is properly chargeable as
an expense of operation and maintenance and is not a
capital expenditure.

“Other plans” means any plan{s) which is formally
adopted by an official state agency or heelh systems
ageney regional health planning agency and which
provides for the orderly planning and development of
medical care facilities and services and whlch is not
otherwise defined in these regulations.

“Owner’” means any person which has legal
responsibility and authority to consiruct, renovate or equip
or otherwise control a medical care facility as defined
herein.

“Person” means an individual, corporation, partnership,
association or any other legal entity, whether governmental
or private. Such person may also include the applicant for
a certificate of public need; the bealth systems agency
regional health planning agency for the health servieearea
health planning region in which the proposed project is to
be located; any resident of the geographic area served or
to be served by the applicant; any person who regularly
uses health care facilities within the geographic area
served or to be served by the applicant; any facility or
health maintenance organization (HMO) established under
§ 381863 38.2-4300 el seq. which is located in the health
serviee area pilanning region in which the project is
proposed and which provides services similar to the
services of the medical care facility project under review,;
third party payors who provide health care insurance or
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prepaid coverage to 5% or more patients in the health
serviees area planning region in which the project is
proposed to be located; and any agency which reviews or
establishes rates for health care facilities,

“Physician's office” means a place, owned or operated
by a licensed physician or group of physicians practicing
in any legal form whatsoever, which is designed and
equipped solely for the provision of fundamental medical
care whether diagnostic, therapeutic, rehabilitative,
preventive or palliative to ambulatory patients and which
does not participate in cost-based or facility reimbursement
from third party health insurance programs or prepaid
medical service plans excluding pharmaceuticais and other
supplies administered in the office,

“Planning disfrict” means a contiguous area within the
boundaries established by the Depariment of Planning and
Budget as set forth in § 1513402 §15.1-1402 of the Code
of Virginia,

“Pre . development site work” means any preliminary
activity directed towards preparation of the site prior to
the completion of the building foundations. This includes,
but is not limited to, soil testing, clearing, grading,
extension of utilities and power lines to the site,

“Progress” means actions which are required in a given
period of time to complete a project for which a
certificate of public need has been issued. See § 83 § 7.3
on Progress.

“Project” means:

AAeﬁpﬁ&lexpeﬂdEafebyarenbeha#eiamedie&}

equipment identified in this provisien of the regulation:
Such expenditure shall elso inclide a series of ecapilal
expenditures made during e 13-month peried of an
obligation orF series of obligations mede during e 12-menth
peried of time by a medieal eare faeility er spenser of &
would require review if made as e single expenditure; b
increases the toial number of beds: oF i releecates 10
beds oF 1007 of the beds; whichever i5 less; from one
physiepl foeility to onother in any iwe-year period: The
establishment of a medical care facility; See definition of
medical care facility.

B. The aecquisition by a medical eare faeililty; through
donatior or lease; of equipment or faciliies which; if

this prevision of the regulations: An increase in the fotal
number of beds in an existing medical care facility.

C. The acquisiien by a medical eare facilily eof
eguipment or facllities through a transfer at less than fair
market value # the transfer at fair mearket wvalue would
require an i deseribed in subseetion E of this

ision of the repwlatiens: Relocation of 10 beds or 10%
of the beds, whichever Is less, from one existing physical
facility to another in any iwo-year period; however, a
hospital shall not be required to obtain a certificate for
the use of 10% of its beds as nursing home beds as
provided in § 32.1-132 of the Code of Virginia.

D. The introduciion by e medical eare faellity of a
elinieal health serviee which the faeility has never
provided or has not provided im the previous 12 menths:
See defipition of “service {clinical health)2 Info any
existing medical care facility of any new nursing home
service, such as intermediate care facility services,
extended care facility services or skilled nursing facility
services, regardiess of the fype of medical care facility in
which those services are provided; or

E. The aecquisition; by purchase; lease; gift or bequest
by or on behalf of a medieal eare faeility or; i the unit
of equipment is generally and customarily associated with
the provision of health services in an inpatient sefting; by
or on behalf of a physician’s office; of equipment the fair
market value of whieh; including the wvalue of studies;
suﬂreysr designs; plans; working drawings; speeificiations

getivities essential to the aecquisition of the
eqmpment- exeeeds $400,000 end which is used for the
provision of medical and eother health services:
introduction into an existing medical care facility of any
new open heart surgery, psychiatric, medical rehabilitation,
or substance abuse (reatment service which the faciiity
has never provided or has not provided in the previous
twelve months.

“Public hearing” means a proceeding conducted by the
health systems agemney a regional health planning agency
at which an applicant for a certificate of public need and
members of the public may present oral or written
testimony. in support or opposition to the application which
is the subject of the proceeding and for which a verbatim
record is made. See subsection A of § &4 § 54 or
subsection B of § 7.6.

“Regional health plan” means the regional plan adopted
by the regional planning agency board.

“Regional health planning agency” means the regional
agency, including the regional health pianning board, ifs
staff and any component thereof, designated by the
Virginia Health Planning Board to perform health planning
activities within a heaith planning region.

“Registration” means the filing of infermation by the
owner on affected new clinical health services established
and major medical equipment acquired with an
expenditure or expenditure value of $400,000 or more on
or after July 1, 198% in a format prescribed by the
Commissioner o satisfy the requirements of these
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regulations. For purposes of registration, affected clinical
health services and major medical equipment shall include
only the following:

(1) radiation therapy;

(2) cardiac catheferization;

(3) obstetrical

(4) neonatal special care unit;

(5) lithotripsy;

(6) magnetic resonance imaging;

(7) position emission tomgraphy (PET) scanning;
(8) compuied tomography (CT) scanning

(9) heart, lung and kidney transplants; and

(1) other specialized services or major medical
equipment that evelves through changes in medical
technology upon designation by the Commissioner.

“Schedule for completion” means a timetable which
identifies the major activilies required to complete a
project as identified by the applicant and which is set
forth on the certificate of public need. The timetable is
used by the commissioner to evaluate the applicant’s
progress in completing an approved project.

“Service” {(elinieal healthy means a single diagnestie;
therapeutie; rehabilitative; preventive or palliative
procedure or & series ef sueh procedures that may be
separately identified for billing and aceounting purpeses:

“Significant change” means any alteration, modification
or adjustiment to a reviewable project for which a
certificate of public need has been issued or requested
following the public hearing which;

A, Changey the site;

B. Increases the capital expenditure amount approved
for the project by 10% or more;

C. Changes the number or type of beds including the
reclassification of beds from one medical care facility
classification to another such as acute care to long term
care except when such reclassification is allowable as
provided for in these reguiations, See exclusiens under
definition of “medical care facility and project;”

D. Changes the service(s) proposed to be offered;

E, Extends the schedule for completion of the project
for more than a 12-monih period of time beyond that
originally approved by the Commissioner. See § &5 3.4
Mandatory requirements.

ZStatewide Health Coupcil? wmeans the
council established pursuant to § 1514 eof United States
Publie Law 03-641; and pursuant to § 321-118; of the Code
of Virginia; and replaced by the Virginie Health Planning

“State health plan” means the document approved by
the Virginia Health Planning Board which shall include,
but not be limited to, analysis of priority health issues,
policies, needs and methodologies for assessing statewide
health care needs, The State Health Plan 1980-84 and all
amendments therefto including all methodologies therein
shall remain in force and effect until any such reguiation
is amended, modified or repealed by the Board of Health,

"State medical facilities plan” means a plan adepted by
the Statewide Health Coordinating Couneil pursuaat to §
321120 of the Code of Virginia for use in the Virginia
Medieal Care Faeciliies Certifieate of Publle Need
Program- the planning document adopted by the Board of
Heaith which shall include, bul not be Iimited to (i)
methodologies for projecting need for medical care facility
beds and services; (ii) stafistical information on the
availability of medical care facilities and services; and
(iii) procedures, criteria and standards for review of
applications for profects for medical care facilities and
services. In developing the plan, the board shall fake into
consideration the policies and recommendations contained
in the Sfate Health Plan. The most recent applicable State
Medical Facilities Plan shall remain in force until any
such regulation is amended, modified or repealed by the
board.

“Suspension of certificate” means a written order which
{3 issued to the owner of an approved projeet by the
commissioner upen the depariment’s receipt of & request
#e;aaaéms&eﬂvehe&ﬂﬂgwappealef‘éhedeeisieﬂen

the suspended certificate has been reinsiated or reveoked:

Virginia Health Planning Board” means the siatewide
health planning body established pursuant to § 32.1-122.02
of the Code of Virginla which serves as the analytical and
technical resource to the Secretary of Health and Human
Resources in matters requiring health analysis and
planning.

PART IIL
GENERAL INFORMATION.

§ 2.1. Authority for regulations.

The Virginia Medical Care Facilities Certificate of Public
Need Law, which is codified as §§ 32.1-102.1 through
32.1-102.11 of the Code of Virginia, requires the owners or
sponsors of medical care facility projecis to secure a
certificate of public need from the State Health
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Commissioner prior to imitiating such projects. Sections
32.1-102.2 and 32.1-12 of the Code of Virginia direct the
Board of Health to promulgate and prescribe such rules
and regulations as are deemed necessary to effectuate the
purposes of this statute.

§ 2.2, Purpose of rules and regulations.

The board has promulgated these rules and regulations
to set forth an orderly administrative process for making
public need decisions.

§ 2.3. Administration of rules and regulations.

These rules and regulations are administered by the
following:

A, State Board of Health.

The Board of Health is the governing body of the State
Depariment of Health. The Board of Health has the
authority to promulgate and prescribe such rules and
regulations as it deems necessary to effectuate the
purposes of the Act,

B. State Health Commissioner.

The State Health Commissioner is the executive officer
of the State Department of Health. The commissioner is
the desgignated decigsion maker in the process of
determining public need under the Act,

§ 2.4. Public meetings and public hearings.

-All meetings and hearings convened to consider any
certificate of public need application shall be open to the
public in accordance with the provisions of the Virginia
Freedom of Information Act (§ 2.1-340 et seq.) of the
Code of Virginia,

§ 2.5. Official records.

Written information including staff evaluations and
reports and correspondence developed or ufilized or
recelved by the commissioner during the review of a
medical care facility project shall become part of the
official project record maintained by the Department of
Health and shall be made available to the applicant,
competing applicant and review bodies. Other persons may
obiain a copy of the project record upon request, All
records are subject to the Virginia Freedom of Information
Act,

§ 2.6, Application of rules and regulations.

These rules and regulations have general applicability
throughout the Commonwealth, The requirements of the
Virginia Administrative Process Act (§ 9-6.14:1, et seq.) of
the Code of Virginia apply to their promulgation.

§ 2.7. Effective date of rules and regulations,

These ruies and regulations shall become effective
Japuary 22; 1986 July I, 1889 .

§ 2.8. Powers and procedures of regulations not exclusive.

The commissioner and the board reserve the right fo
authorize any procedure for the enforcement of these
regulations that is not inconsistent with the provisions sef
forth herein and the provisions of § 32.1-102.1 et seq. of
the Code of Virginia.

§ 2.9. Annual report.

The department shall prepare and shall distribute upon
request an annual report on all certificate of public need
applications considered by the State Health Commissioner,
Such report shall include a general staiement of the
findings made in the course of each review, the status of
applications for which there is a pending initial
determination, an analysis of the consistency of the
decisions with the recommendation made by the heaih

ageney and regional health planning agency an
analysis of the costs of authorized projects.

PART III.
MANDATORY REQUIREMENTS.

§ 3.1. Requirements for reviewable medical care feeilities
providers facility projects .

Prior to initiating a reviewable medical care facility
project as set forth in the definiton seecton of these
regulations , the owner or sponsor of & medieal eare
faeility shall obtain a certificate of public need from the
commissioner. In the case of an acquisition of an existing
medical care facility, the notification requirement set forth
in § 33 § 3.4 of these regulations shall be met,

§ 3.2. Requirements for neoninstitutional previders:

Any physician eor group of physiclans or physician
praetice; .of whatever legal form; shall ebiain a eertificate
of public need prior to the purchase or lease of a unit of
equipment; the cost of which exeeeds $400,000 or the
establishment of o medical care faeility: See definitions of
“prejeet” and “medical eare = Requirements for
registration of affected clinical health services and major
medical equipment. Within 30 days following operation, the
owner of a new clinical health service established or
major medical equipment acquired with an expenditure or
expenditure value of $400,000 or more acquired on or
after July 1, 1989 that is not defined as a profect under
these reguiations shall in writing register such service or
equipment with the Comimissioner and copy the regional
health planning agency. The format for registration shall
be prescribed by the Commissioner and shall include
information concerning the owner and operator,
description, site, capital, financing and lease cosls,
beginning date and hours of operation of clinical heaith
service and major medical equipment, For purposes of
registration, (i) owner shall include any person offering
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affected clinical health services and major medical
equipment and (i) affected clinical health services and
major medical equipment shall include only the following;

(1) radiation therapy;

(2) cardiac catheterization;

(3) obstetrical;

(4) neonatal;

(5) lithotripsy;

(6) magnetic resonance imaging;

(7) positron emission tomographly (PET) scanning;

(8) computed tomography (CT) scanning;

(9) heart, lung, and kidney transplanis; and

(10) other specialized services or major medical

equipment that evolves through changes in medical

technology upon designation by the commissioner.,

The commissioner shall
within 15 days of receipt.

acknowledge registration

¢ 3.3. Requirement for notification of proposed acquisition
of medical care facilities.

At least 30 days before any person is coniractually
obligated to acdquire an existing medical care facility, the
cost of which is $700,000 or more, that person shall
provide written notification to the commissioner and the
health systems ageney regional health planning agency that
serves the area in which the facility is locaied. Such
notification shall identify the name of the medical care
facility, the current and proposed owner, the cost of the
acquisition, the services to be added or deleted, the
number of beds to be added or deleted, and the projected
impact that the cost of the acquisition will have upon the
charges of the services fo be provided in the medical care
facility. The commissioner shall provide written notification
to the person who plans to acquire the medical care
facility within 30 days of receipt of the required
notification. If the commissioner finds that a reviewable
clinical health service or beds are to be added as a resuit
of the acquisition, the commissioner may require the
proposed new owner to obiain a certificate prior to the
acquisition. If such certificate is required, an application
will be considered under an appropriate review procedure
which will be identified at the time of written notification
by the commissioner to the applicant for such acquisition.

§ 3.4. Significant change limitation.
No significant change in a project for which a

certificate of public need has been issued shall be made
without prior wriiten approval of the commissioner. Such

request for a significant change shall be made in writing
by the owner to the commissioner with a copy to the
appropriate health systems ageney regional health planning
agency . The written request shall identify the nature and
purpose of the change. The heaith systems ageney regional
health planning agency shall review the proposed change
and notify the commissioner of its recommendation with
respect to the change within 30 days from receipt of the
request by both the department and the health systems
ageney regional health planning agency . Failure of the
health systems ageney regional health planning agency to
notify the commissioner within the 30-day period shall
constitute a recommendation of approval. The
commissioner shall act on the significant change request
within 35 days of receipt. A public hearing during the
review of a proposed significant change request is not
required unless determined necessary by the
commissioner.

§ 3.5. Requirements for health maintenance organizations.

An HMO must obtain a certificate of public need prior
to initiating a project. Such HMO must also adhere to the
requirements for the acquisifon of medical care facilities
if appropriate. See definition of “project” and § 3.3

PART 1V,
DETERMINATION OF PUBLIC NEED,
{REQUIRED CONSIDERATIONS).

§ 4.1. In determining whether a public need exisis for a
proposed project, the following factors shall be taken into
account when applicable:

A. The recommendation and the reasons therefor of the
appropriate health systems ageney regional health planning
agency . ‘ .

B. The relationship of the project to the applicable
health plans of the bealth systems ageney regional health
planning agency, and the Statewide Health
Ceuncilt Virginia Health Planning Board and the Board.

C. The relationship of the project to the longrange
development plan, if any, of the person applying for a
certificate,

D. The need that the population served or to be served
by the project has for the project.

E. The exteat to which the project will be accessible to
all residents of the area preposed to be served.

F. The area, population, topography, highway facilities
and availablility of the services to be provided by the
project in the particular part of the health serriee area
health planning region in which the project is proposed.

G. Less costly or more effective alternate methods of
reasonably meeting identified health service needs.
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H. The immediate and long-term financial feasibility of
the project.

I. The relationship of the project to the existing health
care system of the area in which the project is proposed.

J. The availability of resources for the project.

K. The organizational relationship of the project to
necessary ancillary and support services.

L. The relationship of the project to the clinical needs
of health professional training programs in the area in
which the project is proposed.

M, The special needs and circumstances of an applicant
for a certificate, such as a medical school, hospital,
multidisciptinary clinic, specialty center or regional health
service provider, if a substantial portion of the applicant’s
services or resources or both is provided te individuals not
residing in the health serviees ares planning region in
which the project is to be located.

N. The need and the availability in the health services
area for osteopathic and allopathic services and facilities
and the impact on existing and proposed institutional
training programs for doctors of osteopathy and medicine
at the student, internship, and residency training levels.

0. The special needs and circumstances of health
maintenance organizations. When considering the special
needs and circumstances of health maintenance
organizations, the commissioner may grant a certificate for
a proiect if the commissioner finds that the project is
needed by the enrolled or reasonably anticipated new
members of the health maintenance organizations or the
beds or services to be provided are not available from
providers which are not health maintenance organizations
or from other maintenance organizations in a reasonable
and cost effective manner.

P. The special needs and circumstances for biomedical
and behavicral research projects which are designed to
meet a national need and for which local conditions offer
special advantages.

Q. The costs and benefits of the consiruction associated
with proposed project.

R. The probable impact of the project on the costs of
and charges for providing healith services by the applicant
for a certificate and on the costs and charges to the
public for providing health services by other persons in
the area.

5. Improvements or innovations in the financing and
delivery of health services which foster competition and
serve to promote quality assurance and cost effectiveness.

T. In the case of health services or facilities proposed to
be provided, the efficiency and appropriateness of the use

of existing services and facilities in the area similar to
those proposed.

PART
PROCESS FOR EXEMPHNG MEDICAL CARE
FACILITY PROJECTS EROM REVIEW
PROCEDURES:

§ 6+ Applieability:

Projeets of medical carc foeilities thet salisfy the
eriteria set forth below ns determined by the State Health
Commissioner shall be exempt from certificate of puble
need review procedures ond issued o certifienie of publie
need:

A Mew clinieal health services of a medieal ecare
focility involving @& ecapilal expenditure of less than
$700,000 and an annuel opernling ewpenditure of $3060,000
oF less during the first two yesrs of eperntion oXeept whea
sueh service is a medieal ecare facllity or is determined by
the commissioner te be of o specialized nature sueh es €F
seanming, open heart surgery; cardiae cathelerization end
radiation therapy that regquires review under a proeedure
set forth in Part VI and VI of these regulations:

B. Copital expenditures thet de not exceed $700,000
involving the purchase of replacement equipment unless
such equipment will eguse the iniroduction of a new
not eotherwise been delermined exempt frem these
regulations:

'Gwmﬂmm%mm%m

and parking lois; provided such use dees net constituie a

B A eopital expenditure in eny ameount invelving an
emergency which interrupls the mumediaie safe operation
of & medieal care facility or whieh peses an immediate
threat io the henlth end sefety of patients end steff and
recognized as such in writing by the commissioner:

£ 62 Considerntion of applications for exemptions:

which is delermined te meet the eriteria set forth in §
501 of the regulations and provide written netifieation to
the oppleant withdn 15 days of receipt of sueh swritten

eare faciliby; the operaior of the medical care feeiliby a
brief deseription of the project; the coplial and finaneing
eosts ef the project the methed of fingneing the impact
of the project on charges: the projected revenue and
expenses {direet and indireety for the Hest twe vears of
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proiect eperativn and 2 schedwle for completion of the
project: Such schedule should inelude the expesied date {e
& initate worl; €Y compiete the Hnencipg 4l purehase
equipment; ) initete renevatien oF consteucHen and &9
complete the prejech I the commmicsisner delermines thet
such request dees net qualfy for exemption frein review
procedures; the appheant shall be netifled in weiting of the
reasens therefore in aceerdames with the aforementoned
Hme frame including the legal remedies thet are availlgble
te the applicant

PART 4. V.
ADMINISTRATIVE REVIEW PROCESS.

§ 63 5.1. Applicability.

The admignisirative review procedure shall be applicable
to projects involving (i) a capital expenditure of §700,060
but not more than $3 million which does not change bed
capacity or replace existing beds of relocate 10 beds or
109 of the heds whichever is less from one physical
facility to another in any two year period or add a
clinical health service unless such service is defermined to
be exempt from review procedures by ihe commissioner
or these regulations , (ii) a capilal expendiiure of less
than $700,000 and which does change bed capacity or
replace existing beds or relocaie 0 beds or 10% of the
beds whichever is less from one physical facility io
another in any twe year period or add a new clinical
healih service unless such service is determined to be
exempt from review procedures by ihe commissioner and
these regulations, and G the esteblishwnent of & new erd
stage renat diseass; or hespiee sewdes |

§ 62 § 5.2. Preconsultation.

Each health systemss ageney regional heailth planning
agency , in consultation with the department shall provide
upon request, advice and assistance concerning community
healih resources needs to poteniiai applicants submiiting
projecis under the administrative review process, Such
advice and assistance shall be' advisory only and shall not
be a commitment on behalf of the health systems ageney
regional health planning agency or the commissioner.

§ &3: § 5.3 Application forms.
A, Obtaining application forms.

Applications forms shall be available from the
commissioner upon writien requesi by the applicant. The
request shall identify the owner, the {ype of project for
which forms are requested and the proposed scope (size)
and location of the proposed project. & copy of the
reguest should also be submified by the applicant to the
appropriate health systems apeney regional health planning
agency . The depariment shall transmii application forms
to the applicant within 15 days of receipt of request

B. Filing application forms.

ARl applications including required data and information
shall be prepared in iriplicate; two copies to be submitied
to the department; one copy to be submiited to the
appropriate heeith systems ageney regional health planning
agency . No application shall be deemed to have bheen
submitted until required copies have been received by the
depariment and the appropriate health systems ageaey
regional health planning agency .

§ 64: § 54. Review of application.
A, Review cycle.

The department shall nctify applicant (s) upon receipt
of an application by the department and (he regional
health planning agency of the review schedule inchiding
the date, time and place for any informal, fact-finding
conference .aeld. See §§ 5.8 and 6.6. The health system
egeney regiongl healih planning agency shall within 30
days of receipt of the application and following the public
hearing conducted in accordance with subsection B of &
#6 § 6.6 of these regulations, netify the commissioner of
its recommendation. Failure of the health systems egeney
regional health planning agency to notify the commissioner
within the 30 day time period shall constitute a
recommendation of approval The department shall
trapsmit its report and the information transmitied to the
Commissioner by the regional healiht planning agency io
the applicant (s) by the 30th day of the review cycle.

B. Ex parte contact.

After commencement of a public hearing and before a
fingl decision is made there shall be no ex parte contacts
between the State Health Commissioner and any person
acting on behalf of the applicant or holder of a certificate
or any person opposed to the issuance or in favor of
revocation of a certificate of public need, unless written
notification has been provided. See definition of “ex parte”
contaci,

¢ 6B § 4.5, Participation by other persons,

Any person affected by a proposed project under review
may directly submii written opinions, data and other
information fo the appropriaie health systems eageney
regional heaith planning agency and the commissioner at
appropriate times for consideration prior to their final
action,

§ 6:6: § 5.6, Amendmeni to an application.

The applicant shall have the right to amend an
application at any time. Any amendment which is made 1o
an applicant following the public hearing specified in
subsection A of § 6.4 and prior to the issuance of a
certificate unless otherwise specified in these regulations
shall constitute a new application and shall be subject to
the review requirements set forth in Part VI of the
regulations. If such amendment is made subsequent to the
issuance of a certificate of public need, it shall be
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reviewed in accordance with § 3.4 of these regulations.
§ 6% § 5.7. Withdrawal of an application.

The applicant shall have the right to withdraw an
application f{from consideration at any time, without
prejudice, by written notification to the commissioner,

§ 838; § 5.8 Consideration of applications.

All competing applications shall be considered at the
same time by the heelth systems ageney regional health
planning agency and the commissioner., The commissioner
shall determine if an application is competing and shall
provide written notification to the competing applicanis
and appropriate health systems agemey regional health
planning agency .

§ 65 § 5.9 Action on an application.
A. Commigsioner’s responsibility.

Decisions as to approval or disapproval of applications
or a portion thereof for certificate of public need shall be
rendered by the commissioner. Any decision o issue or
approve the issuance of a certificate shall be consistent
with the most recent applicable provisions of the State
Health Plan and the State Medical Facilities Plan;
provided, however, if the commissioner finds, upon
presentation of appropriate evidence, that the provisions of
either such plan are inaccurate, outdaied, inadequate or
otherwise inapplicable, the commissioner, consistent with
such finding, may issue or approve the issuance of a
certificate and shall initiate procedures {0 make
appropriate amendments to such plan.

B. Notification process-extension of review time.

The c¢ommissioner shall make ean isitial final
determination on an application for a certificate of public
need and provide wriiten notification detailing the reasons
for such determination to the applicant with a copy to the
health systerss ageney regional health planning agency by
the 35th day of the review cycle unless an extension is
agreed to by the applicant or an informal, fact-finding
conference described in § 6.6 Is held. When an informal,
fact-finding conference is necessary, the review cycle shall
automatically be extended to no more than 120-days or
unless otherwise agreed to by the parties to the
conference . Such written notification shall reference the
factors and bases considered in making a decision on the
application and, if applicable, the remedies availabie for
appeal of such decision and the progress reporting
requirements. The commissioner may approve a portion of
a project provided tite portion to be approved is agreed to
by the applicani following consultation, which may be
subject to the ex parte provision of these regulations,
between the commissioner and the applicant. See definition
of “ex parte.”

PART M VI,
STANDARD REVIEW PROCESS.

§ %% § 6.1. Preconsultation.

Each health systems ageney regional health planning
agency and the department shall provide upon reguest
advice and agsistance concerning community health
resources needs to potential applicants. Such advice and
assistance shall be advisory only and shall not be a
commitment on behalf of the heaslth systems ageney
regional health planning agency or the commissioner.

§ 7.3. § 6.2. Application forms.
A. Obtaining application forms.

Application forms shall be available from the
commissioner upon written request by the applicant. The
request shall identify the owner, the type of project for
which forms are requested and the proposed scope (size)
and location of the proposed project. Such leiter must be
direcied to the commissioner prior to the submission of
the application. A copy of the request should also be
submitted by the applicart to the appropriate healih
systems egeney regional health planning agency . The
department shall transmit application forms to the
applicant within 15 days of receipt of request.

B. Filing application forms.

All applications including required data and information
shall be prepared in triplicate; two copies to be submitted
to the department; one copy to be submiited to the
appropriaie health systems ageney regional health planning
agency . No application shall- be deemed {o have been
submitted until required copies have been received by the
department and the appropriate health systems ageney
regional health planning agency .

§ ¥3 6.3. Review for completeness.

The applicant shall be notified by the departiment within
15 days following receipt of the application if additional
information is required to complete the application or the
application is complete as submiited. No application shail
be reviewed until the department has determined that it is
complete. To be complete, all questions on the application
must be answered to the satisfaction of the commissioner
and ali requested documents supplied, when applicable.
Additional information required to complete an application
should be submiited to the department and the appropriate
health systems ageney regional Realth planning agency five
days prior to the beginning of a review cycle in order to
ensure review in the same review cycle. The review cycte
for completed applications begins on the 10th day of each
month or in the event that the 10th day falls on the
weekend, the next work day. See subsection A of § =6 §
6.6.

i

§ 74 § 6.4 One hundred tweniy-day review cycle.
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The review of a completed apptication for a certificate
of public need shall be accomplished within 120 days of
the beginning of the review cycle, See subsection A of §
%6 § 6.6.

§ +b- § 6.5. Consideration of applications.

All competing applications shall be considered at the
same time by the health systems agemey regional health
planning agency and the commissioner. The commissioner
shall determine if an application is competing and shall
provide written notification to the competing applicanis
and appropriate health systems ageney regional health
planning agency .

§ F6: § 6.6. Review of complete application.
A, Review cycle,

At the close of the work day on the 10th day of the
month, the department shall provide written notification to
applicants specifying the acceptance date and review
schedule of completed applications including a proposed
date for any informal, fact-finding conference that may be
held . The health systems egemey regional health planning
agency shall conduct no more than two meetings, one of
which must be a public hearing conducted by the board of
the health systems mgeney regional health planning agency
or a subcommittee of the board and provide applicanis
with an opportunity, prior to the vote, to respond to any
commenis made about the project by the heslth systems
egeney regional health planning agency staiff, any
informaiior in a staff report, or comments by those voting
in completing its review and recommendation by the 60th
day of the cycle, By the 70th day of the review cycle, the
department shalli complefe fts review and recommendation
of an application and (ransmit the same to the applicant
(s) and other appropriate persons. Such nofification shall
also include the proposed date, time and place of any
informal, fact-finding conference. advise of appleant{s:
end other parties of the date; time and place of the

An informal, fact-finding conference shall be held when
(i} determined necessary by the department or (i)
requested by any person opposed lo a project seeking ito
demonstrate good cause at the conference, Any person
seeking to demonstrate good cause shall provide written
notification {o the Commissioner, applicant (s} and other
competing applicants and reglonal health planning agency
stating the grounds for good cause to be received seven
days in advance of the proceeding,

For purposes of this sectlon, good cause shall mean fhat
(i) there is gignificant, relevant information not previouysly
presented af and not available at the time of the public
hearing, (i) there have been significant changes in factors
or circumstances relating to the application subsequent fo
the pubfic hearing or (iii) there is a substantial material
mistake of fact or law in the departmeni staff's report on
the application or in the report submitied by the regionai

heaith planning agency. See § 9-6.14:11 of the Code of
Virginia.

The commissioner shall re.der an imidel final
determination by the 120th day of the review cycle. Unless
agreed to by the applicani and, when applicable, the
parties to any informal, faci-finding conference held , the
review schedule shall not be extended.

B. EHealtk systems ageney Regional health planning
agency required notifications,

Upon notification of the acceptance daie of a complete
application as set forth in Subsection A § 73 § 7.6 of
these regulations, the health systems agerey regional
health planning agency shall provide written notification of
its review schedule to the applicant. The hesglth systems
ageney regional health planning agency shall notify health
care providers and specifically indentifiable consumer
groups who may be affected by the proposed project
direcily by mail and shall also give notice of the public
hearing in a newspaper of general circulation in such
county or city wherein a project is proposed or a
contiguous county or city at least nine days prior to such
public hearing. Such nofification by the healh systems
ageney regional health planning agency shall inciude: (i)
the date and location of the public hearing which shall be
conducted on the application except as otherwise provided
in these rules and regulations, in the county or city
wherein a project is proposed or a contiguous county or
city and (ii) the date, time and place the final
recommendation of the health egency regional
health planning agency shall be made. The heslth systems
egeney reglonal health planning agency shall maintain a
verbatim record which may be a iape recording of the
public hearing. Such public hearing record shall be
maintained for at least a one year time period following
the final decision on a cerfificate of public need
application. See definition of “public hearing.”

C. Ex parte contact.

After commencement of a public hearing and before a
final decision is made, there shall be no ex parte contacts
between the State Health Commissioner and any person
acting on behalf of the applicant or holder of a certificate
or any person oppesed to the issuance or in favor of
revocation of a certificate of public need, uniess wriiten
notification has been provided. See definition of “ex
parte.”

§ &4 § 6.7 Participation by other persomns.

Any person affected by a proposed project under review
may directly submit writien opinions, daia and other
information to the appropriate keslth systems regional
heaith planning agency and the commissioner for
consideration prior to their final action.

§ 78: § 6.8. Amendment to an application.
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The applicant shall have the right to amend an
application at any time. Any amendment which is made to
an application following the public hearing and prior to
the issuance of a certificate unless otherwise specified in
these regulations shall constifute a new application and
shall be subject to the review requirements set forih in
Part VII of the regulations. If such amendment is made
subsequent to the issuance of a certificate of public need,
it shall be reviewed in accordance with § 3.4 of the
regulations.

& 75: § 6.9. Withdrawal of an application.

The applicant shall have {he right to withdraw an
application from consideration at any time, without
prejudice by written notification to the commissioner.

§ 716 § 6.10. Action on an application.
A, Commissioner’s responsibiiity.

Decisions as to approval or disapproval of applications
or a portion thereof for certificates of public need shall be
rendered by the commissioner, Any decision fo issue or
approve the igsuance of a certificate shall be consistent
with the most recent applicable provisions of the State
Health Plan and the State Medical Facilities Plan;
provided, however, if the commissioner {finds, upon
presentation of appropriate evidence, thai the provisions of
either such plan are inaccurate, outdated, inadequate or
otherwise inapplicable, the commissioner, consistent with
such finding, may issue or approve the issuance of a

certificate and shall initiate procedures to make
appropriate amendments te such pian.

B. Notification process-extension of review time,

The commissioner shall make an iaital final

determination on an application for a certificate of public
need and provide written notification detailing the reasons
for such determination to the applicant with a copy to the
health systems ageney regional health planning agency by
the 120th day of the review cycles unless an extension is
agreed to by the applicant and an Informal, fact-finding
conference described in § 6.6 is held. When an informal,
fact-finding conference is held, the 120-day review cycle
shall not be extended unless agreed fo by the parties to
the conference Such written notification shall also
reference the factors and bases considered in making a
decision on the application and, if applicable, the remedies
available for appeal of such decision and the progress
reporting requirements. The commissioner may approve a
portion of a project provided the portion to be approved is
agreed to by the applicant following consultation, which
may be subject to the ex parte provision of these
regulations, between the commissioner and the applicant.

PART AH VIT .
DURATION/EXTENSION/REVOCATION OF
CERTIFICATES.

§ 8% § 7.1. Duration.

A certificate of public need shall be valid for a period
of 12 months and shall not be transferrable from the
certificate holder to any other legal entlty regardless of
the relationship, under any circumstances.

§ &% § 7.2. Extension,

A certificate of public need is valid for a 12-month
period and may be extended by the commissioner for
additional time periods which shall be specified at the
time of the extension.

A, Basis for certificate extension within 24 months.

An exiension of a certificate of public need beyond the
expiration date may be granted by the commissioner by
submission of evidence io demonstrate that progress is
being made towards the completion of the authorized
project as defined in & 8:3 § 7.3 of the regulations. Such
request shall be submitted to the commissioner in writing
with a copy to the appropriate heslth systems ageney
regional health planning agency at least 30 days prior to
the expiration date of the certificate or period of
extension.

B. Basis for certificate extension beyond 24 months,

An extension of a certificate of public need beyond the
two years following the daie of issuance may be granted
by the commissioner when substantial and continuing
progress is being made towards the development of the
authorized project. En making the determination, the
commissioner shall consider wheiher: (i) delays in
development of the projeci have been caused by events
beyond the control of the owner; (ii) substantial delays in
development of the project may not be attributed to the
owner; and (iii}) a revised schedule of completion has been
provided and determined to he reasonable. Such request
shall be submitted in writing with a copy fo the
appropriate health systems ageney regional health planning
agency at least 30 days prior to the expiration date of the
certificate of period of extension.

C. Basis for indefinite extension,

A certificate shall be considered for an indefinite
extension by the commissioner when satisfactory
completion of a project has been demonstrated as set forth
in subsection C of & 8% § 7.3 and the definition of
“Construction, initiation of”.

D. Health systems ageney review Regional Health
Planning Agency Review .

All requests for an extension of a certificate of public
need shall be reviewed by the appropriate heaith systems
ageney regional health planning agency within 30 days of
receipt by the depariment and the health systems ageney
regional health planning agency . The recommendations on
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the request by that agency shall be forwarded tfo the
commissioner who shall act upon the progress report
within 35 days of receipt by the department and the
healih systems egemey regional health planning agency .
Failure of the health systems oageney regional heaith
planning agency to notify the commissioner within the
time frame prescribed shall constitute a recommendation
of approval by such health systems sgenrey regional health
planning agency .

E. Noiification of decision.

Extension of & certificate of public need by the
commissioner shall be made in the form of a letter from
the commissioner with a copy to the appropriate healih
systerns ageney regional health planning agency and shall
become pari of the official project file.

§ &2 § 7.3 Demonstration of progress.

The applicant shall provide reports to demonstrate
progress made towards the implementation of an
authorized project which is still reviewable in accordance
witht the schedule of development which shall be included
in the applicaiion. Such progress reports shall be filed in
accordance with the following intervals and contain such
evidence as prescribed at each interval:

A. Twelve months following issuance:

Documentation that shows: (i) proof of ownership or
control of site; (ii) the site meets all zoning and land use
requirements; (iii) architectural planning has been
initiated; (iv) preliminary architectural drawings and
working drawings have been submitted to appropriate state
reviewing agencies and the State Fire Marshal, (v)
construction financing has been compieted or will be
completed within two months and (vi) purchase orders of
lease agreements exist for equipment and new service
projecis;

B. Twenty-four months following issuance:

Documentation that shows that (i) all required Iinancing
is completed; (ii} preconstruction site work has been
initiated; (iil) construction bids have been advertised and
the construciion contractor has been selected; (iv) the
construction contract has been awarded and (V)
construction has been initiated.

C. Upon completion of a project.

Any documentation not previously provided which: (i)
shows tihe final costs of the project, including the
method(s) of financing; and (ii) shows that the project has
been completed as proposed in accordance with the
application originally submitted, including any subsequent
approved changes,

4 &4 § 7.4. Revocation of certificate.

A. Lack of progress.

Failure of any project to meet the progress requirements
stated in § &3 § 73 shall L. cause for ceriificate
revocation, unless the comrmissioner determines sufficient
justification exists to permit variance, considering factors
enumerated in subsection A and Cof § 83 § 7.7 .

B. Failure to report progress.

Failure of an applicant to file progress reports on an
approved project in accordance with § 838 § 7.3 of these
regulations shall be cause for revocation, unless due to
extenuating circumstances the commissioner, in his sole
discretion, extends the certificate upon wriiten request of
the applicant.

C. Urappruved changes.

Exceeding a capital expenditure amount not authorized
by the commissioner or not consistent with the schedule of
completion. See definition of “significant change” and
“schedule of completion.” See definition of significant
change and schedule of completion.

D, Failure to initiate construction.

Failure to initiate construcion of the project within two
years following the date of issuance of the certificate of
public need shall be cause for revocation, unless due to
extenuating circumstances the commissioner extends the
certificate, in accordance with subsection B of § &2 § 7.2
of these regulations.

E. Misrepresentation.,

Upon determination that an applicant has knowingly
misrepresented or knowingly withheld relevant data or
information prior to issuance of a certificate of public
need, the commissioner may revoke said certificate.

F. Noncompliance with assurances,

Failure to comply with the assurances or intentions set
forth in the application or written assurances provided at
the time of issuance of a certificate of public need shall
be cause for revocation.

PART B¢ VIT .
ADMINISTRATIVE HEARINGS AND APPEALS.

§ #1. Beconsideration of initial determination.
4= Formel evidentiary hearing

Hormel proceedings provided for I § 0-61433 of the
Cade of Virginin shell be held uper request wher filed
with the commissioner within 15 deys afier the initial
determination by the applicant er mny third perly payer
providing health cere insurance or prepeid esversge to &%
or more of the patienis in the appleant’s sesvice eres; the
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health systems sgeney orf eny persen shewing good eause

Eor purpeses eof thiy seetlen; “good cause” shall mean
that (b there is significant relevant information not
previously considered; Y there have been significant
chanpes in facters eoF eircwmstonces relating fo the
epplicetion subsequent to the publie hearing or (i there
is&subst&nﬁﬂma%eﬁalmrst&keefﬁae%eflawmt-he

b Establshing time; date; plaee:

Within severn deys following receipt of a request for a
formal evidentiory hearing the commissioner shall set a
time; date and place for & formal hearing which shell be
held within 30 days of reeeipt of the request:

E: Neotification of decision:

Net later than 30 days follewing ecompletion of the
hearing record; the commissioner shall set forth the final
deecision; in wriling, including the reasors therefore; and
shall provide copies of the decision to all partes:

¢ 8 § 8.1 Court review,

A. Appeal to circuit court.

Any appleant epgrieved by a final edministrative
decision on s application for a certificate; any third party
payor providing health eare insuranee eor prepaid coverage
te 595 or mere of the patients in the applicani’s serviee
gres; g health systems ageney operating in the applicant’s

adminisirative decision fo revoke spid certificate; within 30
days after the decision; may ebtain & review; as provided
in § 963417 of the Code of Virginia by the eireuit esurt
of the couniy or city where the prejeet i5 intended to be
oF was consitucted; loeated or underiaken: Neotwithstanding
the provisions of § 0-6:14:16 of the Administrative Process
Aet; no other person may obtain such review: Appeals fo a
circuit court shall be governed by applicable provisions of
Virginia's Administrative Process Act, § 9-6.14:15 ef seq. of
the Code.

B. Designation of judge.

The judge of the court referred to in § 182 § 8.1 of
these regulations shall be designated by the Chief Justice
of the Supreme Court from a circuit other than the circuit
where the project is or will be under construction, located
or undertaken,

C. Court review procedures.

Within five days after the receipt of notice of appeal,
the department shall transmit to the appropriate court all
of the original papers pertaining to the matter to be
reviewed. The matter shall thereupon be reviewed by the
court as promptly as circumstances will reasonably permit.
The court review shall be upon the record so transmitted.
The court may request and receive such additional
evidence as it deems necessary in order to make a proper
disposition of the appeal. The court shall take due account
of the presumption of official regularity and the
experience and specialized competence of the
commissioner. The court may enter such orders pending
the completion of the proceedings as are deemed
necessary or proper. Upon conclusion of review, the court
may affirm, vacate or meodify the final adminisirative
decision.

D. Further appeal to supreme eourt .

Any party to the proceeding may appeal the decision of
the circuit court in the same manner as appeals are taken
and as provided by law,

PART X IX |
SANCTIONS.

§ 161 § 9.1. Violation of rules and regulations.

Commencing any project without a certificate required
by this statute shall constitute grounds for refusing to issue
a license for such project.

§ 13§ v9.2. Injunctive relief.

On petition of the commissioner, the board or the
Attorney General, the circuit court of the county or city
where a project is under construction or is intended to be
consiructed, located or undertaken shall have jurisdiction
to enjoin any project which is constructed, undertaken or
commenced without a certificate or to enjoin the
admission of patients to the project or to enjoin the
provision of services through the project.

PART & X .
SEVERABILITY CLAUSE,

§ 10.1. If any clause, senfence, paragraph, subdivision,
section or part of these rules and regulations, shall be
adjudged by any court of competent jurisdiction to be
invalid, the judgement shall not affect, impair, or
invalidate the remainder thereof, but shall be confined in
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its operation to the clause, sentence, paragraph,
subdivision, section or part thereof directly involved in the

controversy in which the judgement shall have been
rendered.

PART XL

OTHER.

§ 11.1. Certificate of public need moratorium.

Notwithstanding any law to the conlrary, (the
Commissionar shall not approve, authorize or accept
applications for the issurance of any certificate of public
need pursuant fo the regulations for a medical care
facility project which would increase the number of
nursing home peds from the effective date of the
regulations through January 1, 1991, Exceptions to the
meratorium are:

I. The renovation or replacement on site of a nursing
home, intermediate care or extended care facility or
any portion thereof when a capital expenditure is
required to comply with life safely codes, licensure,
certification or accreditation standards.

2, The conversion on site of existing licensed beds of
a medical care facility other than a nursing home,
extended care, or Intermediate care facility to beds
certified for skilled nursing services (SNF) when (i)
the fotal number of beds fto be converted does not
exceed the lesser of 20t beds or 10% of the beds in
the facility; (i) the facility has demonstrated that the
SNF beds are needed specifically to serve as specialty
heavy care patient population, such as
ventilator-dependent and AIDS patients and that such
patients otherwise will not have reasonable access to
such services in existing or approved facilitles; and
(i) the facilily further commits to admif such
patients on a poverty basis once the SNF unit is
certified and operational,

§ 112, Expiration of requirements for general hospiials
and outpatient or ambulatory surgery centers or clinics.

Notwithstanding any law lo the contrary, as of July I,
1991, general hospitals and specialized centers or clinics
developed for the provision of ouipatient or ambulatory
surgery shall no longer be medical care facilities subject
to review pursuant to these Regulations except with
respect fo the establishment of nursing home beds in
general hospitals.

Approved by:

/s/ Gerald L. Baliles
Governor

Date: June 30, 1989
Filed:

/s/ Joan W, Smith

Regisirar of Regulations
Date: July 5, 1989 - 3:29 p.m,

COUNCIL ON HUMAN RIGHTS

Title of Regulation; VR 4082-01-61. Public Participation
Guidelines for the Development and Promuigation of
Regulations,

Statutory Authority: §§ 2.1-720.6 and 9-6.14:7.1 of the Code
of Virginia.

Eiffective Dates: June 30, 1989, through June 29, 1998.

VR 402-01-0i. Public Participation Guidelines for the
Development and Promulgation of Regulations.

PART L
POLICY,

§ 1.1 Policy.

The Council on Human Rights shall solicit the input of
Interested parties in the formation and development or
repeal of regulations and any revision therelo in
accordance with these regulations. The procedures set
forth in these regulations shall not only be utilized prior to
the formation and drafting of reguiations, but also shall be
utilized during the entire formation, promulgation and final
adoption process.

PART II
PUBLIC PARTICIPATION PROCEUDRES,

§2.1. Regulation development list.

The Council shall establish and maintain a Regulation
Development List consisting of partles expressing an
interest in the adoption, amendment or repeal of
regulations.

§ 2.2. Notice of Intended Regulatory Action.

A. The Council shall prepare a Notice of Intended
Regulatory Action, which will include:

1. Subject of the proposed regulation;
2, Identification of the entities that wili be affected;

3. Discussion of the need and purpose of the proposed
regulation and the Issues involved;

4. Listing of applicable laws or regulations, and
location where these documents can be reviewed or
obtained;

5. Timetabie for reaching a decision;

8. Request for comments from inferested parties;
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7. Nolification of time and place of public meeting;

8. Name, address and telephone number of staff
person to be contacted for further information.

B. The Council will receive written comments for at
Ieast 30 days following publication of the Notice in the
Virginia Register of Regulations, If the Director determines
that it is feasible, 2 public meeting may be held.

C. The Notice of Intended Regulatory Action will be
disseminated to the public via:

1, Distribution by mail to parties on the Regulation
Development List;

2. Publication in the Virginia Regisier of Regulations;
3. Press release to the news media,
§ 2.3. Public Comment Period for Proposed Regulations.

A. A Notice of Public Comment, establishing a 60-day
comment period, will be submifted to the Register of
Regulations for publication in the Virginia Register of
Regulations and in newspapers in other regions throughout
the Commonwealfh, The Nofice will confain the following
information:

1. The date,
applicable;

time and place of the hearing, Iif

2. The closing dafe for the receipt of written
comments;

3. The subject, substance, issues, basis and purpose of
the regulation;

4. The legal authority of the agency to act;

5. The name, address and ifelephone number of an
individual to contact for further information.

B. A public hearing to receive public comments on the
proposed regulation will be scheduled within 60 days of
publication in the Virginia Register of Regulations. At a
minimum, there shall be at least one hearing in the
Richmond area, and additional Rearings may be held
throughout the Commonwealth as Council policy may
dictate.

C. Copies of the Notice of Public Comment period and
the proposed regulation will be distributed to all persons
and organizations submitting comments and all parties
Iisted in the Regulation Development List,

§ 2.4. Proposed Reguiation.
A, The proposed regulation will be submitted to the

Registrar for publication in (the Virginia Register @ of
Regulations along with the Notice of Public Comment. The

submission will include the following:
1. Full text of the regulation;
2. Summary of the regulation;
J. Statement of basis, purpose and impact.

B. During the public comment period, the regulation
may be reviewed by the following:

L. The public;
2. The Governor;
3. The Legislature;
4. Cabinet Secretary;
5. The Atiorney General
C. The remaining steps in the adoption process will pe
carried out In accordance with the provisions of the
Administrative Process Act (§ 9-6.14:1 el seq. of the Code
of Virginia).
Submitted by:
/s8/ Lawrence J. Dark
Director
Date: June 1, 1989
Approved hy:
/s/ Gerald L. Baliles
Governor o
Date: June 29, 1989
Filed:
/s/ Joan W, Smith

Registrar. of Regulations
Date: June 30, 1989 - 3:40 p.m.

* ok % ok ok K ok K

Title of Regulation: VR 402-01-02. Emergency Regulations
to Safeguard Virginian’s Human Rights from Unlawful
Discrimination.

Statutory Authority: § 2.1-720.6 of the Code of Virginia.

Effective Dates: June 30, 1989 through June 29, 1990.

VR 402-01-02, Emergency Regulations to Safeguard
Virginian’s Human Rights from Unlawful Discrimination.

§ 1. Policy.

The purpose of these regulations is to supplement the
Virginia Human Rights Act § 2.1-714 et seq. which
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safeguards all individuals within the Commonwealth from
unlawiul discrimination,

§ 2. Definitions.

The foillowing words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Act” means the Virginia Human Rights Act, Chapter 43
§ 2.1-714 et seq. of the Code of Virginia.

“Complaint” means a written statement by a person or
by the Counclii alleging an act of discrimination prohibited
by Chapter 43 § 2.1-716 of the Code of Virginia.

“Complainant” means a person who claims to have been
infured by a discriminatory practice,

"Respondent” means a person against whom a compiaint
of vioiation of the Act Is filed. Each reference to a
“complainant” and “respondent” shall be deemed to refer,
as appropriate, to the singular and plural,

§ 3. Complainis by or on behalf of persons claiming to be
aggrieved.

A complaint on behalf of a person claiming {o be
aggrieved may be made by any person, agency, or
organization. The written complaint need not identify by
name the person on whose behalf it is made. The person
making the complaint, however, shall provide the Council
orally with the name, address and felephone number of
the person on whose behalf the complaint is made. During
the Council’s investigation, the Director shall verify the
complaint with the person on whose behalf the complaint
is made. That person may request that the Council keep
his Identify confidential. However, a request for
confidentiality shall not prevent the Council from revealing
the identity lo federal, state or local agencies that have
agreed to keep such information confidential.

B. The compiainant has the responsibility of proviiiag
the Council with notice of any change in address and with
notice of any prolonged absence from his current address,
§ 4 Where to make a complaint,

A complaint may be made in person at 101 N, 14th
Sireet, James Monroe Building, 1!7th Floor, Richmond,
Virginia 23218; or by mail at P.O. Box 717, Richmond,
Virginia 23206.

§ 5. Contemts of complaint.
A, Each complaint should contain the following:

1. The full name, address, and telephone number of
the person making the compiaint;

2, The full name and address of the person against

whom the compilaint is made;

3. A clear concise statement of the facls, including
pertinent dates, constitutin: the alleged unfawful
discriminatory practices;

4. The date of filing and the name of the agency In
cases where alleged unlawful discriminatory practices
have been filed before a local, state or federal agency
charged with the enforcement of discrimination laws.

B. Notwithstanding the provisions of paragraph A. of this
section, a complaint shall be considered filed when the
Council receives a wrilten statlemeni which identifies the
parties and describes generally the action or practices
complained of.

C. A complaint may be amended by the complainant or
the Director at any fime prior to a hearing.

D, When an amendment is filed, the Office of Human
Righis shall serve a copy of the amendment upon the
respondent within five working days of the amendment,
The respondent shall, within 10 days affer the service of
the amendment, file an answer to the amendment.

§ 6. Filing referrals to slate and federal agencies,

A. Complaints which are under the jurisdiction of
ancther state agency are considered filed with that agency
when received by the Council If the filing falls within the
time limits for filing as required by that agency (§ 2.1-722
of the Code of Virginia).

B, The Council has established interagency agreements
with the following state agencies:

1. Department of Cominerce-Real Estate Board,
2. Depariment of Labor and Industry,

J. Department of Personnel and Training,

4. Department for Rights of fhe Disabled, and

5. Department of Employee Relations Counselors,

If the Director or his designee determines that the
compiaint is not within the Council’s jurisdiction, buf
possibly in the jurisdiction of one of the interagency
agreement agencies, the complaint shall be sent to the
appropriate agency within 15 working days of
determination. The complainant shall be notified of this
action and a reason provided. Once the complaint has
been forwarded and the complainant notified, the Council
shall close the case.

C. Persons filing under Title VII of the Civil Righis Act
of 1964, as amended, or the Fair Labor Standards Act
shall be notified within 15 days that they should also file
with fthe appropriate federal agency within fhe appropriate
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time period if the stafute of limitation has not already
expired,

D. All charges shall be daled and time sfamped upon
receipt; a copy of the charge shall be tfransmifted by maijl
to the agency; and the complainant and the person filing a
complaint on behalf of the complainant shall be notified,
in writing, that the complaini has been forwarded fo the
appropriate state or federal agency or both,

E. Compiaints shall be filed with the Council not later
than 180 days from the day upon which the alleged
discrimanatory practice occired.

§ 7. Notice of complaint,

Within 15 working days afier the filing of a complaint,
the Director shall notify the respondent of the complaint
by mail,

§ 8 Investigations by the Director or his designee.

A. During the investigation of a complaint, the Director
may ulilize the information gathered by government
agencies. The Director shall accept a statement of position
or evidence submitted by the complainani, person making
the complaint on behalf of complainant or the respondent
The Director may submif a request for information to the
respondent which, in addition to specific questions, may
request a response o the allegations contained in the
complaint. The Director’s or his designee’s request for
information shall be mailed within 20 working days of
receipt of the complaint. A response lo the request for
information should be submiifed within 20 working days
from the date the request is postmarked.

B. The Director may require the complainant to provide
such additional information as he deems necessary lo
conduct an invegtigation.

C. The Director may require a faci-finding conference with
the parties prior to a determination of a complaint of
discrimination. The conference is an Investigative forum
intended fo define the Issues, to defermine the elements in
dispute and fo ascertain whether there is basis for a
negotiated setflernent of the complaini.

D. The Director’s or his designee’s authorify lo
investigate a complaint is not limited to the procedure
outlined in paragraphs A, B and C of this section.

§ 9. Dismissal; procedure and authority.

A, Where the Director determines that the complaint is
not timely filed, or falls to siate a claim under the Act
the Director shall dismiss the complaint.

B. Where the Director determines after investigation that
there is not reasonable cause to believe that the Act has
been violated, the Director shall dismiss the complaint, If
the complainant disagrees with the Director’s decision, the

Council can be petitioned within 10 working days for a
review of the decision.

C. Upon petition for review, the Council shall establish a
panel of three members to hear such petitlons. If it is
determined within 30 working days after the petition for
review of a dismissal of a complaint that there is not
reasonable cause fo belleve the respondent has engaged in
a discriminatory practice, the Council shall issue an order
dismissing the complaint and furnish a copy of the order
to all parties,

§ 10. Setilement.

A, When the Director determines that there s
reasonable cause to believe that an unlawful
discriminatory practice has occurred or is occurring, the
Director shall endeavor to eliminate such practice by
informal methods of conference, conciliation and
negotiation.

B. When conciliation or negotiated settlement is
successful, the terms of the agreement shall be reduced lo
writing and signed by the complainanl, respondent and the
Director within 10 working days of the agreement.

§ 11, Public hearing.

A. When conciliation efforts fail, or when fthe Director
determines that the conciliation process will not be in the
best interest of the complainant or the Commonweaith, the
Director shall set the matter of public hearing or refer
the complaint to the appropriate federal agency.

B. Notice of the fime and place of the hearing shall be
mailed to the parties at least 20 working days before the
date of the hearing. o o

C. All hearings shall be open to the public.

D. A case will be beard by a hearing officer appeinted
by the Copuncil.

E. The hearing officer shall not be bound by statutory
rules of evidence or technical rules of procedure.

F. Both the complainant and the respondent shall appear
and be heard in person, but may be assisted by counsel,
or by an authorized represenfative,

G, Al
affirmation.

testimony shall be given under oath or

H. The order of presentation shall be established by the
hearing officer with the burden of going forward being
placed on the complainant.

I Any party who fails fto appear at a hearing or to
respond to a request for information by a specified dafte,
in the absence of good cause shown, shall be deemed to
have waived all further rights to appear, present evidence,
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or petifion for rehearing or reconsideration.

J. Irrelevant, immaterial and unduly repetitious evidence
shall at the discretion of the hearing officer be excluded.
The rules of privilege shall be given effect.

K. The hearing officer may accept relevant documents
or other evidence into the record 2s exhibifs. Doctuments
to be submitted at the hearing by a party must be
disiributed to the Council and the other party no later
than five working days prior fo the hearing. Documenis
not submitted in accordance with this rule will only be
admitted when the presiding body or hearing oificer
determines that just cause exists for failure to follow this
rule,

L. Before the hearing is closed, the parties shall be
given an opporiunity to present an oral argument of their
case.

M. The hearing shall be recorded by an official reporter
and one franscript will be purchased by the Council, The
Council’s copy will be made available for review within a
reasopnable ftime after request at the Office of Human
Rights during regular business holirs.

§ 12, Findings and recommendations,

A, The hearing officer of the Council shall state findings
of fact and conclusions of law In writing. The findings of
the hearing officer shall be filed with the Council within
30 working days of the date of completion of the hearing.

B. If the Council vofes fo accept the hearing officer's
findings that the respondent has not engaged in a
discriminatory practice, it shall issue an order dismissing
the complaint. A copy of the order shall be furnished to
the complainant and the respondent,

C. If the Council votes fo accept the hearing officer’s
findings that the respondent has committed an unlawful
discriminatory practice, it shall state its findings and may
issue recomimendations lo eliminate the discriminatory
practice, including, but not limited to:

1, Hiring, reinstating, promofing or upgrading the
position of the complainant, with or without back pay,
and providing such fringe benefits as the complainant
has been denied;

2. Restoring or admitting the complainant fo
membership in a Iabor organization, a training
program, guidance program or other occupational
lraining program, using the objective criteria for
admission of persons to Such programs;

3. Leasing, reniing or selling property at issue to the
complainant;

4. Extending to the complainant the full and equal
enjoyment of the goods, services, facilities, privileges

or accommodations of the respondent;

5. Admitting the complainant to a public
accommodation or educations! institution;

6. Reporting as to the manner of compliance;

7. Posting notices in a conspicuous place setting forth
requirements for compliance with (his chapter or
other information that the Council deems necessary to
explain the Act; and

8. Revising personnel policies and procedures,
Including the undertaking of affirmative efforts.

D. If the Council votes nof [o accept the Hearing
officer’s findings, it will return the findings fo the hearing
officer for further consideration.

§ 13 General,

A. If the Council fails to act by dates specified herein,
neither the rights of the complainant nor the respondent
will be prejudiced.

B. If the complainant or the respondent fails to comply
with the provisions stated herein, except where good cause
is shown, the failure may be deemed a waiver of any
rights provided herein.

Submitted by:
/8/ Lawrence J. Dark
Director
Date; June 1, 1989
Approved by:
/s/ Gerald L. Baliles
Governor
Date: June 29, 1989
Filed;
/s/ Joan W. Smith
Registrar of Regulations
Date: June 30, 1989 - 3:40 p.m.
DEPARTMENT OF SOCIAL SERVICES (BOARD OF)
Title of Regulation: VR 615-45-3. Child Proteciive Services

Sharing eof Information with Family Advecacy
Representatives ¢f the United States Armed Forces.

Statutory Authgrity: §§ 2.1-386 and 63.1-248.6 of the Code
of Virginia.

Effective Dates: July 6, 1989, through July 5, 1990,

SUMMARY
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Emergency Regulation

1. REQUEST: The Governor’s approval is hereby requested
to adopt the emergency regulation entitled “Child
Protective Services Release of Information to Family
Advocacy Program Representatives of fhe United
States Armed Forces” pursuant to Senate Bill 567
passed by the 1989 session of the General Assembly
and incorporated into §§ 2.1-286 and 63.1-348.6 of the
Code of Virginia.

2, PURPOSE OF THE REQUEST: Sections 2.1-38¢ and
63.1-248.6, as amended by the 1989 session of the
General Assembly, will become effective July 1, 1989.
Local departments of social services will be
responsible for sharing information pursuant to this
section of the Code. Local departmenis do not have
policy to guide them in disclosing the information.

The purpose of this request to take emergency
adoption action is to expedite the policy and
guidelines necessary for local departments of social
services to meet the intent of the cited Code revisions.

3. PERSONS AFFECTED BY THIS REGULATION; All
local departments of social services in the
Commonwealth are affected in that they are
responsible for determining when information is to be
shared and the extent of the information that is
shared. The regulation also affects active duty military
personnel and members of their households when they
are either the alleged abuser/neglector or when a
child member of the household is the victim of
abuse/neglect.

4, BACKGROUND: In the Commonwealth of Virginia, there
is a large number of aciive duty military personnel
and their dependents. These families, in part, due fo
the circumstances imposed on them by the fact of
their military employ, come in contact with the child
protective services units of local departments of social
services. Until recently, very few, if any resources
were available through the military to provide services
to families with child protection problems. In recent
years, the military has come fo recognize the need for
providing such services. Due to confidentiality
consiraints and legal prohibitions, local departments
have been limited in their ability to share critical
information with the family advocacy representatives
which would enable them to provide necessary
services to these families,

5 AUTHORITY TO ACT: This child protective services
regulation has been developed pursuanat to the
enactment of legislation by the 1989 General
Agsembly. That legislation, Senate Bill 567, which in
part amended § 63.1-248.6, stipulates that the Board of
Social Services promulgate regulations to implement
the legislation.

6. FISCAL IMPACT: None.

7. FUTURE DEPARTMENT ACTION: The Department of

Social Services has developed this emergency
regulation with the assistance of Colonel Frederick
Moss who represented the Military Affairs Commiitee,
the Attorney General’s Office and representatives of
the local departments of social services.

Immediately after this emergency regulation |is
approved and published in the Virginia Register, the
Department of Social Services will initiate the
procedure for the development of the regulation using
the regular (nonemergency) procedure. Public
comment will be solicited through a sixty-day public
comment period.

Copies of the proposed regulation will be sent fo
persons/organizations who are identified as interested
persons, '

PREFACE

It is necessary for the proposed procedures fo be
published as emergency regulations due to the July 1,
1989, change to the Code of Virginia, specifically to
amend §§ 2.1-386 and 63.1-248.6, The changes enable
local departments of social services to transmit
information regarding child protective services reports,
complaints or investigations of active duty military
personnel or household members fto the family
advocacy representatives of the United States Armed
Forces. The Cede amendment to § 63.1-248.6 requires
the State Board of Social Services to promulgate
regulations which address the release of information.
Due to the effective date of the change and the desire
to coordinate furiher development of regulations with
the military, the attached regulations are being
submitted as emergency regulations to be in effect
until they can be submiited and approved through the
regular Administrative Process Act process.

VR 615-45-3. Child Protiective Services Sharing of
Information with Family Advocacy Representatives of the
United States Armed Forces.

PART I
DEFINITIONS.

§ 1.1. The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise;

“Alleged abuser/neglector” means any person who is the
sthject of a complaint and is suspected of or is found to
have committed the abuse or neglect of a child pursuant
to § 63.1-248 et seq. of the Code of Virginia.

“Child protective services” means the Iidentification,
receipt and immediate Investigation of complaints and
reports of child abuse and neglect for children under 18
years of age. It also includes documenting, arranging for,
and providing social casework and other services for the
child, his family, and the alleged abuser/neglector.
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“Complaint” means a valid report of suspected child
abuse/negiect which must be investigated by the local
department of social services.

“Family Advocacy Program representative” means the
professional employed by the Unifed States Armed Forces
who has responsibility for the program which is designed
to address prevention, identification, evaluation, treatment,
rehabilitation, follow-up and reporting of family violence.

“Investigation” means the formal fact-finding process
ufilized by the local department of social services in
determining whether or not abuse/neglect has occurred.
This process is employed for each valid complaint
recefved by the local department.

“Reports” means any informalion iransmitted to the
local department of social services relating the suspicion
of possible abuse/neglect of a child pursuant to § 63.1-248
et seq. of the Code of Virginia.

PART IL
POLICY.

§ 2.1. Release of information to Family Advocacy Program
representatives of the Unifed States Armed Forces.

Information regarding child protective services reports,
complaints, Investigations and related services and
follow-up may be shared with the appropriate Family
Advocacy Program representative of the United States
Armed Forces when the local agency determines such
release to be in the best Interest of the child. Provision of
Information as addressed in this regulation shall apply fto
instances where the alleged abuser/nmeglector is a member
(or the spouse of a member) of fhe United States Armed
Forces. In these situations coordination between child
protective services and the Family Advocacy Program is
Intended to facilitate identification, treatment and service
provision to the military family,

/s/ Larry D. Jackson
Commissioner
Date; June 19, 1989

/8/ Gerald L. Baliles
Govemor
Date: July 3, 1989

/8f Joan W. Smith
Registrar
Date: July 6, 1989 - 2:59 p.m.
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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSION
AT RICHMOND, July 6, 1989
COMMONWEALTH OF VIRGINIA
CASE NO. PUES%0052
STATE CORPORATION COMMISSION

Ex Parte: In the maiter of adopting gas pipeline safety
standards and reporting procedures for public service
corporations providing gas service under Commission
jurisdiction through transmission and distribution facilities
located and operated within the Commonwealth of Virginia
and granting other authorizations pertaining to the Gas
Pipeline Safety Program

ORDER VACATING PREVIOUS ORDER AND
ADOPTING STANDARD REGULATIONS AND
PROCEDURES PERTAINING TO GAS PIPELINE
SAFETY IN VIRGINIA

On November 21, 1988, the Research and Special
Programs Administration, Department of Transportation
(“DOT"), adopted a final rule governing the contrel of
drug use in natural gas, liquefied natural gas, and
hazardous liquid pipeline operations, codified as Part 199
of Title 49 of the Code of Federal Regulations. Control of
drug use in natural gas, liquefied natural gas, and
hazardous liquid pipeline operations, RSPA Docket No.
PS-1-2, RIN 2137-AB54, 53 Fed. Reg. 47084 (Nov. 21, 1988).
The DOT stated in its rule that it expected Part 199 to be
adopted by states participating in federalstaie relationships
prescribed in the Natural Gas Pipleine Safety Act of 1968
and the Hazardous Liquid Pipeline Safety Act of 1979, Sce
53 Fed. Reg. 47084, 47096. Virginia and the Virginia State
Corporation Commission are the State and the Department
of that State. which are involved in such a relationship. In
fact, by its Order dated February 21, 1967, in Case No.
18151, this Commission adopted a uniform code of rules
and regulations relating to fthe design, construction,
operation and maintenance of transmission and distribution
facilities of natural gas companies located and operated in
Virginia.

By subsequent orders dated Aprii 20, 1967, April 9, 1970,
January 8, 1971, and June 4, 1981, the Commission
amended, modified and cancelled portions of its original
order dealing with the design, construction, operation and
maintenance of these facilities, By its October 16, 1981
Order entered in Case No. PUES10046, it cancelled
previous orders and adopted siandard regulations and
procedures pertaining {o gas safety in Virginia.

NOW THE COMMISSION finds that iis October 16,
1981 Order enfered in Case No. PUES10046 should be
vacated and that 49 C.F.R., 199 should be adopted as
well as Parts 191, 192, and 193 of Title 49, Code of

Federal Regulations, which were previously adopted,
all of which serves as the minimum gas pipeline
safety code which the Commission enforces in
Virginia. The directives set forth in the October 16,
1981 Order shall remain in effect in all other respecis.

Accordingly,
IT IS ORDERED:

(1) That this matter is hereby docketed and assigned
Case No. PUES90052;

(2) That our October 16, 1989 Order entered in Case No.
PUERB10046 is hereby vacated, and Part 199 shall be
adopted, along with Parts 191, 192, and 193 of Title 49,
Code of Federal Regulations, previously adopted. Al
amendments, past and future, to these four parits shall
remain in force as the minimum pipeline safety code in
the Commonwealth of Virginia;

(3) That telephone reports regarding incidents as listed
in Part 191.5(a) of Title 49 of the Code of Federal
Regulations shall be made by all natural gas companies
subject to the Commission's jurisdiction at the earliest
practical moment to the Commission’s Division of Energy
Regulation during the Division's duty hours or, at other
times, to the home of one the Commission Staff Engineers,
who enforce the safety code;

(4) That the required written reports mentioned under
Part 191, Sections 191.9, 191,11, 191.13. 191.15, and 191.17
of Title 4% shall be made in duplicate to the Commission,
uniess the jurisdictional natural gas company states that it
has already forwarded a copy of said reports to the
Information Resources Manager, Office of Pipeline Safety,
Department of Transporiation, Washington, D.C. 20590;

(5) That every significant interruption of service shall
be reported to this Commission within twenty-four hours
after such inferruption occurs, together with the cause
thereof, so far as ascertainable;

(6) That natural gas companies subject i{o the
Commission’s jurisdiction shall maintain their operation
and maintenance plans, up to date with Pipeline safety
requirements, within their own facilities subject to
inspection by Commission Gas Pipeline Safety Inspectors;

() That the Commission Staff member supervising and
administering the gas pipeline safety program in Virginia
shall be empowered to submit and sign on behalf of the
Commission, such forms and applications as necessary to
assure participation in natural gas pipeline safety
programs, as deemed advisable by the Commission to
assure an effective safety program in Virginia, but that the
Commission Comptroller shall be empowered to sign on
behalf of the Commission those applications and forms
periaining to grants or reimbursement or expenses
incurred by the Commission in conducting the gas pipeline
safety program in Virginia; and
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(B) That there being nothing further to be done herein,
the same is hereby dismissed;

AN ATTESTED COPY hereby shall be sent by the Clerk
of the Commission to: the natural gas companies subject to
the Commission’s jurisdiction, the Commission Comptroller,
and the Commission’s Division of Energy Regulation.

L N B B

June 21, 1989

TO ALL INVESTOR-OWNED UTILITIES OPERATING
IN VIRGINIA

Enclosed are four instruction circulars regarding the filing
of securities and/or affiliates applications and applications
involving the fransfer of assets with the Commission. Each
circular is designed to provide information we need to
process your application as efficiently as possible. Please
nete changes in Circular No. 3.

Circular No. 1 - General Instructions for Filing Securities
and/or Affiliates and/or Asset Transfer Transactions. These
general instructions will be modified with changes in
Commiission policy.

Circular No. 2 - Annual Financing Plan. Each
investor-owned utility with revenues over $1,000,000 should
file a prospective financing plan each year by January 31.

- Review of Variable Rate Long-Term Debt and
Preferred Stock. Each utility filing an Annual Financing
Plan should file a Review of Variable Rate Long-Term
Debt and Preferred Stock each year by January 31.

Circular No. 3 - Financing Summary. A Financing
Summary should be filed with each Chapter 3 application
and is designed {fo outline the essential components of
each application.

Circular No. 4 - Separation of Combined Securities and
Affiliates Applications.

This letter supersedes the letters dated January 39, 1985,
October 8, 1985, December 19, 1985, and March 6, 1987
(all previous Finance Circulars). The circulars will become
effective 'as of the date of this correspondence and will
remain in effect uniil such time as changes in Commission
policy occur.

If you have any questions or if you would like to
schedule a session with our Siaff to discuss the type of
information needed in the Financing Summary portion of
securities applications or any other matier relating to
filings covered by this letter, please cail Robert C. Dalton
(B04) 786-4958.

/s/ Ronald A. Gibson
Director

A)

B)

0

D)

E)

F)

G)

Finance Circular #1

General Instructions for Filing Securifies, Affiliates,
and/or Utility Tra: sfers Applications

Applications must be filed wiih the Document Conirol
Center. Mailing address:

Document Control Center
Jefferson Building - Bl
P.Q. Box 2118

Richmond, Virginia 23216

Pursuani to Virginia Code Seciion 56-75, appropriaie
filing fees must accompany Chapter 3 and joint
applications involving Chapter 3 of Title 56 of the
Virginia Code and also must be filed with the
Document Control Center. Applications which do noi
have appropriate filing fees will not be regarded as
filed for the purposes of Virginia Code Section 56-61,
and no further processing of this application wil
occur. Checks for such fees should be made payable
to “State Corporation Commission®.

Document Control Center must have an original
application and four (4) copies. Additional copies of
the application must be provided if requested,

Each securities application, including joint applications
involving Chapter 3, should contain a Financing
Summary, as described in Finance Circular #3.
Securities applications and applications involving
Chapter 3 which do not contain a Financing Summary
or which are accompanied by a Financing Summary
that is not fully completed or not entirely responsive
to Financing Summary items will not be regarded as
filed for the purposes of Virginia Code Section 56-61.
In that case, no further processing of the application
will occur.

Securities applications filed by companies which have
not filed an Annual Financing Plan as required in
Finance Circular #2 will not be processed until the
required financing plan has been filed.

If an application involving Chapter 3 fails in any
respect to be complete, (as described in (B), (D), and
(E) above), the application will not be processed and
will not be regarded as filed. The application will be
returned, accompanied by a letter describing what is
needed before the application is considered filed, The
Commission’s Accounting and Finance Staff will review
applications as to completeness.

When joint applications are filed involving Chapter 3,
the Accounting and Finance Staff may separate the
Chapter 3 portion of the application and process thai
portion of the application in accordance with the time
for the decision- making process specified by Virginia
Code Section 56-61. For example, if an application for
approval of a stock issuance and service agreement is
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filed joinfly, the Staff will process the siock issuance
within the 25 day framework set out in Section 56-61,
subject to the applicable continuances specified
therein, and may process the service agreement within
a 45 day framework. In the event the application
involves issuance of a security to an affiliate, the Staff
will again apply the timetable for decision specified in
Section 56-61.

H) All applications involving Chapter 3 of Title 56 should
be filed so as to allow 25 days before a decision is
needed. Amendments to these applications will restart
the 25 day time period in which the Commission may
render its decision. In the event a joint application
involving Chapter 3 is filed, the portion of the
application relating to Chapter 3 may be separated
from the joint application and processed separately
from the remainder of the joint application.

I} All affiliates applications and applications involving
Chapter 5 should be filed so as {o allow 45 days
pefore a decision is needed.

Finance Circular #2
Annual Financing Plan
(io be filed with Director of Accounting and Finance)

In an effort to understand the financing needs of the
major electric, gas, water and telephone utilities better, we
request that you provide us each year by January 31, a
proposed financing plan for that calendar year currently
underway.

The plan should include:

(a) A description of the proposed mix of securities
that will be raised externally for the company
operating the Virginia jurisdictional business;

(b) A list of the purposes for which the funds will be
raised both internally and externally (capital outlays
should be segregated by major projecis);

(¢) A pro forma balance sheet for the end of the
upcoming calendar year;

(d) A statement of cash requirements and sources of
cash for the upcoming calendar year; and

{e) A brief narrative describing the logic that led your
company to suggest the proposed financing mix. This
should include Company’s target capital structure, if
applicable,

Review of Variable Rate Long-Terrn Debt and
Preferred Stock (io be filed with Director of
Accounting and Finance)

In an effort to monitor the cost of wvariable rate

long-term debt and preferred stock incurred by the major
eleciric, gas, water, and telephone utilities, we request that
you provide us each year by January 31, a review of
variable rate debt and preferred stock issues outstanding
for the preceding year. The review should include:

(a) A description of all variable rate long-term debt
and preferred stock issues outstanding during the
preceding year; i.e., First Mortgage Bonds, Series E,
ete.;

(b) Amount outstanding af year end;

(c) Average interest or dividend rate for each month
as well as the high and low rates for each month;

(d) Date of Commission approval for the issue; and
{e) Case Number in which issue was approved.
Finance Circular #3

Financing Summary to Accompany Application to Issue
Securities Under the Public Utilities Securities Law

With each application to issue securities under the
Public Utilities Securities Law, we request that you submit
a “Financing Summary” related to the proposed
transaction. The Financing Summary should follow a
standardized format covering the questions posed and
following the instructions in the attached sample copy.

A more detailed explanation of the financing issue along
with any supporting documenis would be contained in the
application itself. Schedules supporting the responses to
Item 5 of the Financing Summary should be attached to
the Summary. While it isn’t necessary to standardize the
contents of the application, we hope, as a minimum, the
application would expand upon each of the items listed in
the Financing Summary and contain updated financial
statements. It would also be helpful if the application
made references to the proposed financing plan submitted
previously to the Commission by January 31 of each year.

As before, after the securities transaction has been
completed, the company musi file information about the
actual terms, costs of issuance, and effects on the
Company.

We believe that the standardized Financing Summary
will enable us to process your request for approval of
securities fransactions more efficiently,

APPLICATION FOR AUTHORITY TO ISSUE
SECURITIES UNDER PUBLIC UTILITIES
SECURITIES LAW FINANCING SUMMARY

Item 1: Brief Description of Issue:

(1) Type of security.
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(2) Proposed amount.

{3) Proposed date(s) of issue.

ftem 2; Purpose(s) of Issue:

(1) Proposed use of proceeds.

(2) Specific uses of proceeds and estimated amounts,

Item 3: Terms of Issue:

Debt and/or Preferred Stock Financing
(1) Estimated Interest or Dividend Rate,
(2) Specify any minimum or maximum rates.

(3) Timing of payments, e.q., monthly, quarterly,
annually, etc.

(4) Fixed or Variable rates.
(5) Terms of any rate adjustment-Include
frequency of adjustment, basis for adjustment
(any particular index involved).
(8) Current security rating.
(7) Proposed maturity.
(8) The following should be discussed:
- Call provisions
- Sinking fund provisions
- Conversion privileges
- Warrants
- Assets pledged
- Restrictive convenants
- Indenture requirements.
(9) 1If a parent/subsidiary intercompany financing
arrangement, summarize any other relevant
characteristics.
Equity Financing
() Number of shares currently authorized and issued.

(2) Number of shares fo be issued, isgie price
estimate and how determined.

(3) Preemptive rights,

(4) Voting rights,

(5) Warrants.

(6) If a capital iransfer from parent company,
summarize any other charact. istics.

Item 4; Nature of Issuance and Expense Estimate;

(1) Public offering, private placement, or
intercompany financing arrangement.

(2) Underwriter(s).

(3) Special disiribution e.g, equity via dividend
reinvestment, employee plan, etc.

(4) Estimate of underwriting costs,

(5) Estimate of other costs related to issuance (attach
list).

Item 5: Impact on Company:

(1) Change in capital structure due to issue:

- Show actual and pro forma capital structure
amounts and weights (provide financial statements
to support actual amounts).

- The capital structure should consist of permanent
capital only and should include financing
applications pending and financings authorized but
not yet issued only when such financings are
expected to take place between the financial
statement date used in the application and the
expected date of the proposed issuance.

- Permanent capital should include all items
recorded in the capitalization section of the
company’s balance sheet and longterm debt due
and preferred stock redeemable within one year.

- The amount of shori-term debt should be shown
separately.

- Actual capital structure should be for the most
recent statemnent date available.

- Pro forma capital structure should be the aciual
capital structure adjusted for changes due solely to
the proposed financing {changes due io other factors
should not be included).

- Explanations of changes as well as any
assumptions used should be given. The Commission
Staff should be able to trace figures from actual to
pro forma.

- If a parent/subsidiary relationship exists, show
capital structure for the entity raising capital and
the consolidated company.
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- The following example can be used:

tit aising Capita

Capital Structure
as of Menth/Date/Yeay
ctu Adjustment Pro Forma
{provide
explanations)
Amount i Ampunt | %
Long-term Debt
Preferred Stock
Common Equity
Total 100% 100%

Shert-term debt

Consolidated Company

Actual . Adiustment Bro 2
{provide .
explanations)
Amount 3 oun %
Long-term Debt
Preferred Stock
Common Equity
Total 100% 10G%

Short=-term debt

(2) Change in revenue requirements due to issue:

- Show the current capital structure and cost of
capitai using capital structure methodology approved
by the Commission in the last rate case. A schedule
should be provided to support capital structure
amounts and cost rates (i.e, amounts outstanding,
interest rates, maturities). The capital structure
shouid include financing applications pending and
financings authorized but not yet issued only when
such financings are expected to take place between
the financial statement date used in the application
and the date of proposed issuance,

- Show the current capital structure and cost of
capital adjusted for changes due solely to proposed
financing (changes due to other factors should not
be included),

- Show change in weighted cost of capital.

- Show current rate base as approved in last rate
case,

. Show before-tax revenue requirements due to
change in cost of capital.

- Show change in income taxes due to change in
interest deduction.

- Show effect of taxes.

- Show change in revenue requirements.

- Explanation of changes as well as any assumptions
used should be given, The Commission Staff should
be able to trace figures from actual to pro forma.

- The following example can he used:

Virginia Utility Change in Revenue Requirements Due
to Issue

{a) Change in cost of capital due to issue (attach
supporting schedules showing actual and pre forma
capitalization and cost of capital).

(b) Current rate base as of Month/Date/Year.

(c) Before-tax revenue requirements due o change
in cost of capital = (a) x (b).

(d) Change in income taxes due to change in
interest deduction.

(e) Before-tax revenue requirements = (¢} + (d).
() Adjustment for taxes (conversion factor).

(g) Change in revenue requirements (e}/(f).
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(3) Change in return on equity due to issue:

- Show actual earnings available for common,
common equity, and return on equity as of a recent
statement date (same as in (1) and (2) - provide
financial statements to support actual amounis).
Actual figures should reflect the effect of financing
applications pending and financings authorized but
not yet issued only when such financings are
expected to tiake place between the financial
statement date used in the application and the date
of proposed issuance.

- Show pro forma earnings available for common,
common edquity, and return on equity. Pro forma
figures should be actual figures adjusted for changes
due solely to the proposed financing (changes due to

recent statement date (same as (1), (2), and (3) -
provide financial statemenis to support actual
amounts), Actual figures should reflect the effect of
financing applications p-nding and financings
authorized but not yet issued only when such
financings are expected to take place between the
financial statement date used in the application and
the date of the proposed issuance.

- Show pre forma pre-tax interest coverage. Pro
forma coverage should be actual coverage adjusied
for changes due solely to proposed financing
(changes due to other factors should not be
included).

- An explanation of all adjustmenis should be given
as well as all assumptions used.

other factors should not be included).

- An explanation of all adjustments should be given

as well as all assumptions used.

- If a parent/subsidiary relationship exists, show
calculations for the entity raising capital and the

consolidated company.
- The following example can be used:

Entity Raising Capital Refurn on Equity As of
Month/Date/Year

Actual Adjustment Pro Forma

{provide
explanations)

Balance for common

Common equity

(Average or year end-
Specify)

Return on equity

(Balance for common/

Common equity)

Consolidated Company

Actusl Adjustments Pro Forma

(provide
explanations)

Balance for common

Common equity

{Average or yeatr end-
Specify)

Return on equity

(Balance for common/
Common equity)

(4) Change in interest coverage due to issue:

- Show actual pre-tax interest coverage as of &

- If a parent/subsidiary relationship exists, show
calculation for the entity raising capital and the
consolidated company.

- Pretax interest coverage — Earnings Dbefore
interest and taxes/Interest.

- Earnings before interest and taxes = Net income
+ Income taxes + Total interest.

- Interest = Total inierest and includes amortization
of discount, expense and premium on debt without
deducting an allowance for borrowed funds.

- Income taxes = Federal income taxes -+ State
income taxes.

- The following example can be used;

Entity Raising Capital Inierest Coverage for the 12
Months Ended Month/Date/Year

Actual Adjustments Pro Forma

(provide
explanations)

Net income

Income taxes

Federal

State

Net income before
taxes

Interest on long-
term debt

Other interest

Total interest
charges

Income bhefore
interest and taxes
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Consolidated Company Interest Coverage for the 12
Months Ended Month/Date/Year
Actual Adjustments
(provide
explanations)

Pro Forma

Net income

Income taxes
Federal
State

Net income before
taxes

Interest on long-
term debt

Other interest

Total interest
charges

Income before
interest and taxes

(5) Change in net cash flow/permanent capital due to
issue.

- Show actual net cash flow/permanent capital as of
a recent statement date (same as (1), (2), (3), and
(4) - provide financial statements to support actual
amounts). Actual figures should reflect the eifect of
financing applications pending and financings
authorized but not yet issued only when such
financings are expected to take place between the
financial statement date used in the application and
the expected date of the proposed issuance,

- Show pro forma net cash flow/permanent capital.
Pro forma ratio should be actual adjusted for
changes due solely io proposed financing (changes
due to other factors should not be included).

- Net cash flow = Cash flow - Common dividends -
Preferred dividends.

- Cash flow = Net income <+ Amortization +
Depreciation + Change in deferred taxes + Change
in investment tax credits- AFUDC,

Item 6: Brief Discussion of
Issue/Financing Strategy:

Reasonableness of

(1) How does the issue fit in with the Company's
financing plan submitted to the Commission ai the
beginning of the year? With the Company's target
capital structure?

(2) If debt, compare the interest rate with that of
recent issues of similar quality and terms in the
capital markets.

{3) If equity, show market/book ratio, price earnings
ratio, and any other relevant comparisons,

(4) If a leasing arrangement or other form of
indebtedness, summarize the economic justification for
choosing thls alternative (e.g., leasing versus
ownership), such summary to include any analysis
performed.

(6) It the purpose of the proposed financing is the
refunding of obligations, provide a description of the
obligations including the principal amounts, discount or
premium applicable, the daie of issue and maturity.
Also, provide an analysis showing the hreak-even
refund rate. The analysis should include all costs of
refunding and should show the rate at which it would
not be beneficial to issue securities for the purpose of
refunding the obligations in question.

Item 7. Amendments to previously Authorized Financing
Proposals: (if Applicable)

(1) Trace the history of amendmenis made since the
original proposal.

{2) Summarize cost and other justification for the
amendment,

Finance Circular #4

Separation of Combined Securities and Affiliates
Applications

The State Corporation Commission will no longer process
combined securities and affiliates applications, except for
public service applications requesting authority to issue
securities to an affiliate. .

Any utility simultaneously f{filing a securities and an
affiliates application except as noted above must submit
two separate applications,

It is oﬁr belief that separation will enable us to process
your request for approval of securities and affiliate
transactions more efficiently.

¥ % k %k & Ok % %
AT RICHMOND, JUNE 23, 1989
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION
CASE NO. IN8830340
Ex Parte: In the matter of adopting

Rules Geoverning Minimum Standards for
Supplement Policies

Medicare

ORDER SETTING HEARING
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WHEREAS, Virginia Code § 12.1-13 provides ihat the
Commission shall have the power to promulgate rules and
regulations in the enforcement and administration of all
laws within its jurisdiction and Virginia Code §§ 38.2-3516
through 38.2-3520, 38.2-3600 through 38.2-3607, 38.2-4214
provide that the Commission is authorized to issue
reasonable rules and regulations necessary to provide for
minimum standards for medicare supplement policies;

WHEREAS, the Bureau of Insurance has submitted to
the Commission a proposed regulation entitled “Rules
Governing Minimum Standards for Medicare Suppiement
Policies”;

WHEREAS, said regulation concerns a
appropriate for Commission regulation; and

subject

WHEREAS, the Commission is of the opinion that a
hearing should be held on the proposed regulation, at
which hearing all persons in interest may appear and be
heard,

IT IS ORDERED:

(1) That the proposed regulation entitled “Rules
Governing Minimum Standards for Medicare Supplement
Policies” be appended hereto and made a part hereof,
filed and made a part of the record herein;

(2) That this matter be docketed and assigned Case No.
INS880340, and that a hearing be held before the
Commission’s Hearing Examiner, who is hereby appointed
to conduct a hearing on behall of the Commission
pursnant to the authority granted the Commission in
Virginia Code § 12,1-31, in fthe Commission’s 13th Floor
Courtroom, Jefferson Building, Bank and Governor Sireets,
Richmond, Virginia at 10:00 a.m. on July 25, 1989, for the
purpose of considering the adoption of the proposed
regulation, at which time and place all interested persons
may appear and be heard with respect to the proposed
regulation;

(3) That, in accordance with § 12.1-31 of the Code of
Virginia, a Hearing Examiner shall conduct all further
proceedings in this matter on behalf of the Commission,
concluding with the filing of the Examiner’s final report {o
the Commpiission. In the discharge of such duties, the
Hearing Examiner shall exercise all the inquisitorial
powers possessed by the Commission, including, but not
limited to, the power to administer oaths, require the
appearance of witnesses and parties and the production of
documents, schedule and conduct prehearing conferences,
admit or exclude evidence, grant or deny continuances,
and rule on motions, matters of law, and procedurail
questions. Any party objecting to any ruling or action of
said Examiner shall make known its objecti:n with
reasonable certainly at the time of the ruling, and may
argue siuch objections to the Commission as part of its
commenis to the final report of said Examiner; provided,
however, if any ruling by the Examiner denies further
participation by any party in interest in a proceeding not

thereby concluded, such party shall have the right to file
a written motion with the Examiner for his immediate
certification of such ruling to the Commission for its
consideration. Pending resolutior. by the Commission of
any ruling so certified, the Examiner shall retain
procedural controi of the proceeding;

(4) That the Hearing Examiner hereinbefore appointed
shall cause the testimony taken at such hearing to be
reduced to writing and promptly deliver his written
findings and recommendations together with the transcript
of the hearing to the Commission for its consideration and
judgment;

(5) That an attested copy together with a copy of the
proposed regulation be sent by the Clerk of the
Commission to the Bureau of Insurance in care of Deputy
Commissioner Gerald A, Milsky who shall forthwith give
further notice of the proposed regulation and hearing by
mailing a copy of this order together with a copy of the
proposed regulations to every insurance company licensed
to sell medicare supplement insurance in the
Commonwealth of Virginia; and

(6) That the Bureau of Insurance shall file with the
Clerk of the Commission an affidavit of compliance with
the notice requirements of paragraph (5) above.

Section 1. Authority,

This Regulation is issued pursuant to the authority
vested in the Commission under &§§ 238336319 threugh
35 1-362-16; 38146217, 38-1-818; 3818181 and 3816313 ¢
38.2-3516  through 38.2-3520, 38.2-3600 through 38.2-3607,
38.2-4214, 38.2-4215, and 38.2-514 of the Code of Virginia.

Section 2. Purpose.

The purpose of this Regulation is to implement £§&
38136210 throusgh 381 36216; 3831862317 881818 mnd
3818151 38.2-3516 through 38.2-3520, 38.2-3600
through 38.2-3607, 38.2-4214, and 38.2-4215 of the Code of
Virginia with respect to Medicare supplement policies.

This Regulation is designed to:

{(a) provide reasonable standardization &nd
simplification of terms and coverages of Medicare
supplement policies;

(b) facilitate public understanding and comparison;

{(c) eliminate provisions contained in Medicare
supplement policies which may be misleading or
unreasonably confusing in connection either with the
purchase of such coverages or with the settlement
of claims; and

(d) provide for full disclosure in the sale of
Medicare supplement coverages.
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Section 3. Effective Date.

A, This Regulation shall be effective on February
198} September 1, 1959.

B. No new policy form shall be approved on or after
May 1 1981 Sepiember 1, 1989, unless it complies with
this Regulation.

C. No policy form shall be delivered or issued for
delivery in this State Commonwealth on or after Januery
L 1982 September 1, 1989, unless it complies with this
Regulation.

B: This Regulation shelt become effective on July L

eriss&edm&ehvefymmisst&teenaﬁd&tte;&uiy
1082

Section 4, Scope.

This Regulation shall apply to all Medicare supplement
policies delivered or issued for delivery in this State:
Commonwealth.

For purposes of this Regulation: -

A, A “Medicare suppiement policy” (hereinafter referred
to as “Medicare supplement policy” or “policy”) is an
individual or group policy of accident and sickness
insurance or an individual or group subscriber contract of

medieal er surgieal heallh. services plans, or a
certlflcate issued under a group policy or group subscriber
coniract, offered to individuals who are entitled to have
payment made under Medicare, which is designed
primarily to supplement Medicare by providing benefits
for payment of hospital, medical or surgical expenses, or
is advertised, marketed or otherwise purporied to be a
supplement to Medicare. Such term shall not include:

(1) A policy or contract of one or more employers or
labor organizations, or of the f{rustees of a fund
established by one or more employers or labor
organizations, or combination thereof, for employees
or former employees, or combination thereof, or for
members or former members, or combination thereof,
of the labor organizations; or

(2) A policy or coniract of any professional, trade or
occupational association for its members or former or
retired members, or combination thereof, if such
association:

{a) is composed of individuals all of whom are
actively engaged in the same profession, trade or
occupation;

(b) has been maintained in good faith for purposes
other than obtaining insurance; and

{¢) has heen in existence for at least two (2) years
prior to the date of its initial offering of such policy
or plan to its members.

B. “Applicant” means:

(1) in the case of an individual Medicare supplement
policy or subscriber contract, the person who $eeks to
contract for insurance benefits, and

(2) in the case of a group Medicare supplement policy
or subscriber contract, the proposed certificate holder.

C. "Certificate” means any certificate issued under a
group Medicare supplement policy, which policy has been
delivered or issued for delivery in this Stete-
Commonwealth. Except as otherwise provided, nothing
contained in this Regulation shall be construed to relieve
an insurer of complying with the statutory requirements
set forth in Title 381 38.2 of the Code of Virginia.

Section 5. Policy Definitions.

Except as provided hereafter, no Medicare supplement
policy delivered or issued for delivery to any person in
this State Commonwealth shall contain definitions
respecting the matters set forth below unless such
definitions comply with the requirements of this section,

A. “Benefit Period” shall not be defined as more
restrictive than as that defined in the Medicare program.

B. "Hospital” may be defined in relation to its status,
facilities and available services or to reflect its
accreditation by the Joint Commission on Accreditation of
Hospitals.

(1) The definition of the term *“hospital” shall not he
more restrictive than one requiring that the hospital:

(a) be an institution operated pursuant to law;

(b) be primarily and coniinuously engaged in
providing or operating, either on ifs premises or in
facilities available to the hospital cn a prearranged
basis and under the supervision of a staff of duly
licensed physicians, medical, diagnostic and major
surgical facilities for the medical care and
treatment of sick or injured persons on an inpatient
basis for which a charge is made; and

(¢} provide 24 hour nursing service by or under the
supervision of registered graduate professional
nurses (R.N.s),

(2) The definition of the term *“hospital” may state
that such term shall not include:

(a) convalescent homes, convalescent, rest, nursing
facitities;
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(b) facilities primarily affording
educational or rehabilifory care;

custodial,

(¢) facilities for the aged, drug addicts or alcoholics
subject to the requirements of § 8813487 §
38.2-3412 of the Code of Virginia;

(d) facilities affording long term care with an
average length of stay per patient in excess of thirty
(30) calendar days, or

(e) any military or veterans hospital or soldiers
home or any hospital contracted for or operated by
any national government or agency thereof for the
treatment of members or ex-members of the armed
forces, except for services rendered on an
emergency basis where a legal liability exists for
charges made to the individual for such services.

C. “Convalescent Nursing Home,” “Exiended Care
Facility,” or “Skilled Nursing Facility” shall be defined in
relation to ifs status, facilities, and available services.

(1) A definition of such home or facility shali not be
more restrictive than one requiring that it:

(a) be operafed pursuant to law,

(b) be approved for payment of Medicare benefits
or be qualified to receive such approval, if so
requested;

{c) be primarily engaged in providing, in addition to
room and board accommodations, skilled nursing
care under the supervision of a duly licensed
physician;

(d) provide continuous 24 hours a day nursing
service by or under the supervision of a registered
graduate professional nurse (R.N.); and

(e) maintain a daily medical record of each patient.

(2) The definition of such home or facility may
provide that such term shall not include:

(&) any home,
primarily for rest;

facility or part thereof used

(b) a hoeme or facility for the aged or for the care
of drug addicts or alcoholics; or

(¢) a bome or facility primarily used for the care
and treatment of mental diseases, or disorders, or
custodial or educational care.

D. “Accident,” “Accidental Injury,” or “Accidental
Means” shall be defined to employ “result” language and
shall not include words which establish an accidental
means test or use words such as “external, violent, visible
wounds' or similar words of description or

characterization. The definition shall not be more
restrictive than the following:Injury or injuries, for which
benefits are provided, means accidental bodily injury
sustained by the insured persor which are the direct
result of an accident, independent of disease or bodily
infirmity or any other cause, and which eoccur while the
insurance is in force. Such definition may provide that
injuries shall not include :

1 injuries for which benefits are provided under any
workmen’s compensation, employer's liability or
similar law, or motor vehicle no-fault plan, unless
prohibited by law : ex

2y injuries oeeuring while the insured persen 5
enpaged Im any activity pertaining to any trade,
business, employment, or occupation for wage or
profit.

E. “Sickness” shall not be defined to be more restrictive
than the following: Sickness means sickness or disease of
an insured person which manifests itself after the effective
date of insurance and while the insurance is in force. The
definition may be meodified to exclude sickness or disease
for which benefits are provided under any workmen’s
compensation, occupational disease, employer’s liability or
similar law.

¥, “Physician” may be defined by including words such
as “duly qualified physician” or “duly licensed physician &
“ and shall include providers included in §§ 38.2-2408 and
38.2-4221.

G. “Nurses” may he defined so that the description of
nurse is resiricted to a type of nurse, such as regisiered
graduate professional nurse (RN,), a licensed practical
nurse (L.P.N,), or a licensed vocational nurse (L.V.N,). If
the words “nurse,” “irained nurse” or “registered nurse”
are used without specific description as to type, then the
use of such terms requires the insurer to recognize the
services of any individual who qualifies under such
terminology in accordance with the applicable statutes or
administrative rules of the licensing or registry board of
the state.

H. “Medicare” shall be defined in the policy. Medicare
may be substantially defined as ‘“The Health Insurance for
the Aged Act, Tifle XVIII of the Social Security
Amendments of 1965 as Then Constituted or Later
Amended,” or “Title I, Part I of the Public Laws 8997, as
Enacted by the Eighty- Ninth Congress of the Unifed
States of America and popularly known as the Healih
Insurance for the Aged Act,” as then constituted and any
later amendments or subsiitutes thereof, or words of
similar import.

I. “Mental or Nervous Disorders” shall not be defined
more restrictively than a definition including neurosis,
psychoneurosis, psychopathy, psychosis, or mental or
emotional disease or disorder of any kind including
physiological and psychological dependence on alcohel and
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drugs subject to § 381-348F § 38.2-3412 of the Code of
Virginia,

J. “Non-Canceliable”, or ‘“Non-Cancellable and
Guaranteed Renewable”, as used in a renewabhility
provision, shall not be defined more restrictively than one
providing the insured the right to continue the policy in
force by the timely payment of premiums as set forth in
the policy. While the policy is in force the insurer has no
right to make unilateraily any change in any provision of
the policy.

K. “Guaranteed Renewable,” as used in a renewability
provision, shall not be defined more restrictively than one
providing the insured the right to continue the policy in
force by the timely paymeni of premiums as set forth in
the policy. While the policy is in force the insurer has no
right to make unilaterally any change in any provision of
the policy except that the insurer may make changes in
premium rates by class. Class should be defined by age,
sex, occupation, or other broad categories in order to
eliminate any posgibilities of individual discrimination.

L, “Medical necessity,” or words of similar meaning,
shall not be defined more resirictively than all services
rendered to an insured that are required by his medical
condition in accordance with generally accepied principles
of good medical practice, which are performed in the
least costly setting and not only for the convenience of the
patient or his physician.

Section 6. General Policy Requirements.

A. The term “Medicare benefit period” shali mean the
unit of time used in the Medicare program to measure the

use of services and availability of benefits under Part A,

Medicare hospital insurance.

B. The term “Medicare eligible expenses” shall mean
heaith care expenses of the kinds covered by Medicare, to
the extent recognized as reasonable by Medicare. Payment
of benefits by insurers for Medicare eligible expenses may
be conditioned upon the same or less resirictive payment
conditions, inciuding determinations of medical necessity as
are applicable to Medicare claims.

C. Coverage shall not indemnify against losses resulting
from sickness on a different basis than losses resulting
from accidents,

D. Coverage shall provide that benefits designed to
cover cost sharing amounis under DMedicare will be
changed automatically te coincide with any changes in the
applicable Medicare deductible amount and copayment
percentage factors. Premiums may be changed to
correspond Wwith such changes, subject o § 3833627
through § 38:1-362:0 g¢ 38.2-3501 and 38.2-3600 through
38 .2-3603 of the Code of Virginia and with any rules
adopted pursuant thereto.

E. A ‘“noncancellable,”

“ouaranteed repewable,” or

“non-cancellable and guaranteed renewable” policy shall
not:(a) provide for termination of coverage of the spouse
solely because of the occurrence of an event specified for
termination of coverage of the insured, other than
nonpayment of premium; or (b) be cancelled or
nonrenewed by the ingurer solely on the grounds of
deterioration of health. The policy shall! provide that in
the event of the insured’s death, the spouse of the insured,
if covered under the policy, shall become the insured.

F, The terms “noncanceliable,” “guaranteed renewable”
or “noncancellable and guaranteed renewable” shall not be
used without further explanatory language in accordance
with the disclosure requirements of Section 8ALy fi47]) .

G. Termination of the policy shall be without prejudice
to any continuous loss which commenced while the policy
was in force, bui the extension of benefits beyond the
period the policy was in force may be predicated upon
the continucus total disability of the insured, limited fo the
duration ¢of the policy benefit period, if any, or payment
of the maximum benefits.

Section 7. Prohibited Policy Provisions.

A, No policy or rider for additional coverage may be
issued as a dividend unless an equivalent cash payment is
offered to the policyholder as an alierpative to such
dividend policy or rider. No such dividend policy or rider
shall be issued for an initial term of less than six (6)
months, The initial renewal subsequent to the issuance of
any policy or rider as a dividend shall clearly disclose
that the policyholder is renewing the coverage that was
provided as a dividend for the previous fermm and that
such renewal is optional with the policyholder.

B. No policy, regardless of whether such policy is issued
on the basis of a detalled application form, a simplified
application form or an enrollment form, shall exclude
coverage for a loss due to a preexisting condition for a
period greater than six (6) months following policy issue.
The policy may not define a preexisting condition more
restrictively than a condition for which medical advice
was given or freaiment was recommended by or received
from a physician within six (6} months before the
effective date of coverage.

C. No policy shall limit or exclude coverage by type of
illness, accident, treatment or medical condition, except as
follows:

(1) preexisting conditions or diseases subject to the
requirements of Section 7B;

(2) mental or emotional disorders, alcoholism and
drug edditien; addiction, subject to § 38134874 ¢
38.2-3412;

(3) illness, treatment or medical condifion arising out
of:
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(a) war or act of war (whether declared or

undeclared); participation in a felony, riot or
insurrections, service in the armed forces or
uniisauxiliarythereto;

(b) suicide (sane or insane), attempted suicide or
intentionally self- inflictedinjury;

{c}) aviation;

(4) cosmetic surgery, except that “cosmetic surgery”
shall not include reconstructive surgery when such
service is incidental to or follows surgery resulting
from trauma, infection or other diseases of the
involved part;

(6) foot care in connection with corns, calluses, flat
feet, fallen arches, weak feet, chronic foot sirain, or
symptomatic complaints of the feet;

(8) care in connection with the detection and
correction by manual or mechanical means of
structural imbalance, distortion, or subluxation in {he
human body for purposes of removing nerve
interference and the effects thereof, where such
interference is the result of or related to distortion,
misalignment or subluxation of, or in the vertebral
columnn;

(7) treatment provided in a government hospital;
benefits provided under Medicare or other
governmental program (except Medicaid), any staie or
federal workmen's compensation, employer’s liability
or occupational disease law, or any motor vehicle
no-fault law; services rendered by employees of
hospitals, laborafories, or other institutions; services
performed by a member of the covered person's
immediate family and services for which no esverage
charge is normally made in the absence of insurance;

(8) dental care or treatmgnt;

(9) eye glasses, hearing aids and examination for the
prescription or fittingthereof;

(10) rest cures, custodial care,
routine physical examinations ;

trangportation and

(11) territorial limitations ; ouiside the United States,

(12) services or care not medically necessary. Policies,
however, may not contain when issued, limitations or
exclusions of the type enumerated in items (5§), (6),
(10), (1) or (12) above that are more restrictive than
those of Medicare. Policies may exclude coverage for
any expenses to the extent of any benefit available to
the insured under Medicare,

D. Waivers to exclude, limit or reduce coverage or
benefits for specifically named or described preexisting
diseases or physical conditions shall not be used.

E. Policy provisions precluded in this section shall not
be construed as a limitation on the authority of the
Commission to disapprove other policy provisions in
accordance with § 381-36213B ¢ ?9.2-35/8.B which, in the
opinion of the Commission, are unjust, unfair, or unfairly
discriminatory to ihe policyholder, beneficiary, or any
person insured under the policy.

F. No Medicare supplement insurance policy, contract,
or certificate in force in the Commonweaith shall contain
benefits which duplicate benefits provided by Medicare.
Minimum Benefit

Section 8. Medicare

Standards,

Supplement

No policy shall be advertised, solicited, delivered or
issned for delivery in this State Commonwealth as a
Medicare supplement policy which does not meet the
following minimum benefit standards. No policy may be
marketed or labeled as a Medicare supplement policy nor
may the terms “Medicare supplement,” “Medigap” and
words of similar import be used unless the policy meets
the minimum benefit standards required by this
Regulation. These are minimum benefit standards and do
not preclude the inclusion of other henefits which are not
inconsistent with these standards.

Minisnr Benefit Standards

Al Medicare supplement policies must fit imle ene of
three categories:

Medicare Supplement 1
Mediecare Supplement 2
Medicare Supplement 3

Medicare Supplement | is the minimum benefit stendard
regitired by this Reguiatien:

& A pelicy designated as MEDICARE SUBRPLEMENT
1 must at least imelude the foltowing minlmum

{a) Coverage of Part & Medieare eligible expenses
for hospitalizetion te the extent not eevered by
Medicare from the 6ist day threush the 00th dey i
any Medicare benefit peried;

&) Coverage of Part A Medicare eligible expenses
ineurred as daily bhospital charges during use of
Medi s tifeli nespital i . Iays:

{8y Upeorn exhaustion of all Medieare hospitel
éay&,eevemgeei%%efauMed-re&feP&ﬂA
eligible expenses for hespialization not covered by
Medieare subjeet te a lifetime meximnbm benefit of
an additional 366 days;
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{4} Coverage of 2005 of the amount of Medieare
eligible expenses under Part

B repardless of hospital confinoment; subjeet to a
maximumn calendar year out-of-pocket deductible of $300 of
such expenses and to a maximum benefit of at least
$5;000 per calendar year

€2y A& poliey desipapted as MEDICARE SUPREEMENT
2 must et least inclide the following minimum

) Coverage of Part A Medicare deduetible;

by Coverage of Part A Medicare eligible expenses
for hospitalization te the extent not ecovered by
Medicare from the 615t day threugh the 00th day in
a8y Medieare benefit period:

{e}eevefagea#P&ﬂAMedie&reeHgibleexpeases
incurred as daily hespital charges during use eof
Medieare’s lifetime hospiial inpatient reserve deys;

{4y UYpern exhaustion of all Medicare hespital
inpatient coverage; including the Lfetime reserve
days; coverage of 805 of all Medicare Part A
eligible expenses for hospitalization net cevered by
Medieare subjeet to a lifetime maximum benefit of
an additional 366 days;

{ey Coverage of Part A Medicare eligible expenses
for extended ecare servieces im & skilled sursing
faecility during the first 100 days to the exient not
covered by Mediecare;

%G&vemgeef%%ef%heam&unte%h&ed&e&re
eligible expenses under Part

B regardless of hespitel confinement; subjeet to a
meximum calendar year out-ofpocket deductible of $100 of
sueh expenses phd to & maximum benefit of af least
$10.000 per ealendar year

(3 A poliey designated os MEDICARE SUPPLEMENT
3 must ot least inelude the following minimum

{8 Coverage of the Pert A Medieare deduectible;

By Coverage of Part A Medicare eligible expenses
for hospitalization to the extent not covered by
Medicare from the 6ist day through the DOth day in
any Medieare benefit peried;

{c) Coverage of Part A Medicare eligible expenses
ineurred as daily hospital echarges during use of
Medi s Lifetime hospital i . oy
& UDpon exhaustion eof all Medicare hespital

inpatient coverage; inecluding the lfetime reserve
days; eoverage of 9097 eof all Medicare Part A

eligible expenses for hespitalization net cevered by
Med*ea«res&bjeetteaﬁfe&memaa&mumbmﬁ-tef
an edditienal 366 days; -

fe}GevemgeefPaﬂAMeé&eafeeHgib}ee*penses
for extended eare sepvices i a skilled nursing
t&eiﬂt—ydamgt-heﬂrst«}%daﬁ'stetheemeﬂ%ﬂet
covered by Medicare:

)y Coverage of 209 of the emount of Medicare

eligible expenses under Pert B regardless of hospital
eonfinement; less the Medicare Part B deductible:

{8y Coversge for at lesst 8007 of preseription drug
expenses subjeet o a maximum calendar year
dedueﬁb}eetﬂ%

(1) Coverage for either all‘ or none of the Medicare
Part A inpatient hospital deductible amount.

. (2} Coverage for the daily copayment amount of

Medicare Part A eligible expenses for the first eight
(8} davs per calendar year incurred for shilled nursing
Sacility care. . :

{3) Coverage for the reasonable cost of the first three
(3) pints of blood or equivalent quantities of packed
red blood cells as defined under federal regulations
under Medicare Part A unless replaced in accordance
with federal regulations.

(4) (o) Until January 1, 1980, coverage for twenty
percent of the armount of Medicare eligible expenses
under Part B regardless of hospital confinement,
subject to @ maximum calendar year out-of-pocket
deductible of $200 of such expenses and lo a

maximum benefit of at least $5,000 per calendar year.

(b} Eﬁectz’ve- January , 1.9.90, coverage for the
copayment amount (20 percent) of Medicare eligible
expenses excluding outpatient prescription drugs
under Medicare Part B regardless of hospital
confinement -up to the maximum out-of-pocket
amount for Medicare Part B. after the Medicare
deductible amount,

(5) Effective January 1, 1990, coverage under
Medicare Part B for the reasonable cost of the first
three (3) pints of blood (or equivalent quantities of
packed .red blood cells, as defined under federal
regulations), unless replaced in  accordance with
Jederal regulations.

(6) Effective January 1, 1990, coverage for the
copayment amount (20 percent) of Medicare eligible
expenses for covered home iniravenous (IV) therapy
drugs (as determined by-ihe Secretary of Health and
Human Services) subject fo the Medicare oulpatient
prescrzptmn drug deductible amount, if applicable.

(7} Eﬁectzve January 1 1999, coverage for the
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copayment armount of Medicare eligible expenses for
oulpatient drugs used in immunosuppressive therapy
subject to the Medicare oulpatient prescription drug
deductible, if applicable.

Section 9. Standurds for Claims Payment,

(A) Every entify providing Medicare supplement policies
or contracts shall comply wilth all provisions of Section
4081 of the Omnibus Budget Reconciliation Act of 1987
(P.L. 100-203),

(B) Compliance with the requirements set forth in
subsection A above must be certified on the Medicare
supplement insurance experience reporting form,

Section 10. Loss Ratio Standards.

Medicare supplement policies shall return (o
policyholders in the form of aggregate benefils under the
policy, for the entire period for whickh rates are computed
to provide coverage, on the basis of incurred claims
experience and earned premiums for such period and in
accordance with accepted actuarial principles and
practices:

A At least 75 percent of the aggregate amount of
premiums earned in the case of group policies, and

B. Al least 60 percent of the aggregate amount of
premiums earned in the case of individual policies. All
filings of rates and rating schedules shall demonstrate that
actual and expected losses in relation to premiums
comply with the requirements of this section.

C. Every entity providing Medicare supplement policies
in this Commonwealth shall file annually its rates, rating
schedule and supporting documentation including ratios of
Incurred losses to earned premiums by number of years of
policy duration demonstrating that it Iis in compliance
with the foregoing applicable loss ratio standards and that
the period for which the policy Is rated is reasonable in
accordance with accepted actuarial principles and
experience. For the purposes of this section as well as
Rules Governing the Filing of Rates for Individual and
Certain Group Accident and Sickness Policy Forms, a rate
filing must be made whenever premiiums are changed.
Premiums may not be changed to correspond with
changes in Medicare coverage Wwithout demonstrating that
the loss ratio standards in subsections A and B of this
section are being met.

D. As soon as practicable, but no later than sixty (60)
dayvs prior lo the effective date of Medicare benefit
changes required by the Medicare Catastrophic Coverage
Act of {988, every insurer, health services plan or other
entity providing Medicare supplement insurance or
contracts in this Commonwealth (except employers subject
to the requirements of Section 421 of the Medicare
Catastrophic Coverage Act of 1988), shall file with the
Commission in accordance with the applicable [iling

procedures of this Commonwealth:

(1) Appropriate premium adjusiments necessary fto
produce loss ratios as origizally anticipated for the
applicable policies or contracts. Such supporting
docurments as necessary to justify the adjustment shall
accompany the filing. Every insurer, health services
plan or other entity providing Medicare suppiement

insurance or benefils to a resident of this
Commonwealth pursuant to Chapter 36 shall make
such premium adjustments as are necessary lo
produce an expected loss ratio under such policy or
contract as will conform with minimum loss ratio
standards for Medicare supplement policies and which
are expected to result in a loss ratio at least as greal
as that originally anticipated in the rates used fo
produce current premiums by the Insurer, health

services plan or other entity for such Medicare
supplement insurance policies or contracls. No
premium adfustment which would modify the loss
ratio experience under the policy other than ihe
adjustments described herein shall be made with
respect to a policy at any lime other than upon ils
renewal date or anniversary date. Premium
adjustments shall be in the form of refunds or
premium credits and shall be made no later than
upon renewal If a credit is given, or within sixty (60)
davs of the renewal date or anniversary date if a
refund is provided to the premium payer. Premium
adjustments shall be calculated for the period
commencing with Medicare benefit changes.

(2} Any appropriate riders, endorsements or policy
forms needed to accomplish the Medicare supplement
insurance modifications necessary to eliminate benefit
duplications with Medicare. Any such riders,
endorsements or policy forms shall provide a clear
description of the Medicare supplement benefits
provided by the policy or contract.

Section 9 11. Required Disclosure Provisions.
A. General Rules for All Policies:

(1) Each policy shall include a renewal, continuation
or nonrenewal provisien. The language or
specifications of such provision must be consistent with
the type of contract to be issued. Such provision shall
be appropriately captioned, shall appear on the first
page of the policy, and shall clearly state the
duration, where limited, of renewability and the
duration of the term of coverage for which the policy
is issued and for which it may be renewed.

(2) Except for riders or endorsemenis by which the
insurer fulfills a request made in writing by the
policyholder or exercises a specifically reserved right
under the policy ; or is required fo reduce or
eliminate benefits to aveoid duplication of Medicare
benefits; all riders or endorsements added to a policy
after date of issue or at reinstatement or renewal
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which reduce or eliminate benefiis or coverage in the
policy shall require signed acceptance by the
policyholder. After date of policy issue, any rider or
endorsement which increases benefits or coverage with
an accompanying increase in premium during the
policy term must be agreed to in writing signed by
the insured, exeept wnless the benefits are required by
the minimum stondards for Medicare supplement
insurance policies or i the increased benefit or
coverage is required by law or regulation,

(3) Where a separate additional premium is charged
for benefits provided in connection with riders or
endorsements, such premium charge shall be set forth
in the policy and the accompanying outline of
coverage.

(49 A policy which provides for the payment of
benefits based on standards described as *“usual and
customary,” “reasonable and customary,” or words of
similar import shall include an explanation of such
terms.

(b) If a policy contains any limitations with respect to
preexisting conditions such Hmitations must appear as
a separate paragraph of the policy and be labeled as
“Preexisting Condition Limitations.”

(6) If a policy contains a conversion privilege, it shall
comply, in substance, with the following:

(a) the caption of the provision shall be “Conversion
Privilege,” or words of similar import;

(b) the provigion shall indicate the persons eligible
for conversion, the circumstances applicable to the
conversion privilege, inciuding any limitations on the
conversion, and the person by whom the conversion
privilege may be exercised;

(c) the provision shall specify the benefits to be
provided on conversion or may state that the
converted coverage will be as provided on a policy
form then being used by the insurer for that
purpose,

(7) Insurers issuing accidenf and sickness policies,
certificates or subscriber confracts, which provide
hospital or medical expense coverage on an expense
incurred or indemnity basis other than incidentally, to
persons eligible for Medicare by reason of age, shall
provide a Medicare supplement buyer's guide as
required by this section. Uniil the Commission
preseribes an aliernative ferm; the The buyer's guide
will be in the form of the mosf current pamphlet
developed jointly by the National Association of
Insurance Commissioners and the Health Care
Financing Administration and entitled “Guide to Health
Insurance for People with Medicare.” Delivery of the
buyer's guide shall be made whether or not such
policy, certificate, or subscriber contract meets the

minimum standards as set forth in this Regulation, or
whether or not such policy, certificate or subscriber
contract is advertised, solicited or issued as a
Medicare supplement policy as defined in this
Regulation. Except in the case of direct response
insurers, delivery of the buyer’s guide shall be made
at the time of application and acknowledgement of
receipt of certification of delivery of the buyer's guide
shall be provided to the insurer. Direct response
insurers shali deliver the buyer’s guide not later than
at the time the policy, certificaie or subscriber
contract is delivered.

8) Insurers issuing Medieare supplement policies shall

provide the Medicare supplement buyer's guide subjeet
to the requirements ia (7 abeve:

B. Nolice Requirements.

(1} As soon as practicable, but no later than thirty
(30) days prior to the annual effective date of any
Medicare benefit changes, every insurer, health
services plan or other entily providing Medicare
supplement insurance or benefits to a resident of this
Commonwealth shall notify its policyholders, contract
holders and certificate holders of modifications it has
made to Medicare suppiement insurance policies or
contracts in a format acceptable to the Commission.
For the years 1989 and 1990 and if prescription drugs
are covered in 1991, such notice shall be in a format
prescribed by the Commission or in the format
prescribed in Appendices A, B and C if no other
Jormat is prescribed by the Commission. In addition,
such notice shail:

(a) Include a description of revisions lo the
Medicare program and a description of each
modification made fo the coverage provided under
the Medicare supplement insurance policy or
contract, and

(). Inform each covered person as lo when any
premium adjustment is to be made due to changes
in Medicare.

(2} The notice of benefit modifications and any
premium adjustments shall be in outline form and in
clear and simple terms so as to facilitate
comprehension.

(3} Such notices shall not contain or be accompanied
by any solicitation.

B C . Specified Rules for Policies Which Comply with
Section 8 Peoliey Labeling:

1 Each peliey shall be labeled with the proper
designation a8 preseribed in Seetion &

Virginia Bureaw eof Insurance has established three
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provided you for on ecxplanatien ef the differences
between this poliey and pelicies in the sether
eategeries:

3 Every Medicare supplement policy must be clearly
labeled as a Medicare Supplement Policy. The eaplish
ard the appropriste designotien /abe/ must appear on
the first page of the policy. The desigration mey be
printed; elearly stamped or printed on pum labels: The
designation shell be printed in capilals in  elear;
eontragting ink in 18-peint type of a style in geaeral
use; and the eaption Jabel shall be printed in a clear
contrasting ink in 2 /& -point type of a siyle in
general use.

¢ . Notice Regarding Policies or Subscriber Contracts
Which Are Not Medicare Supplement Policies.

Any accident and sickness insturance policy or subscriber
contract other than a Medicare supplement policy or
subscriber confract; basic hospital expense policy or
subscriber contract; basic medical-surgical expense policy
or subscriber contract; major medical expense policy or
subscriber coniract, disability income protection policy ,
income replacernent policy or subscriber contract; or singie
premiumm nonrenewable policy or subscriber contract
issued for delivery in this state to persons eligible for
Medicare by reason of age shall notify insureds under the
poiicy or subscriber contract that the policy or subscriber
contract is not a Medicare supplement policy. Such notice
shall either be printed or attached to the first page of the
ouiline of coverage delivered {o insureds under the policy
or subscriber contract, or if no ouiline of coverage is
delivered, to the first page of the policy, certificate or
subscriber contract delivered to insureds. Such notice shail
be in not less than twelve (12) point type and shall
contain the following language:

“THIS (POLICY, CERTIFICATE OR SUBSCRIBER
CONTRACT) IS NOT A MEDICARE SUPPLEMENT
(POLICY OR CERTIFICATE). If you are eligible
* for Medicare review the Medicare Supplement
Buyer's Guide available from the company.”

B E. Outline of Coverage Requirements for All Medicare
Supplement Policies:

(1) Insurers issuing Medicare supplement policies
subject to this Regulation shall deliver an outline of
coverage tc the applicant at the time application is
made and, except for a direct response policy,
acknowledgement of receipt or certification of delivery
of such outline of coverage shall be provided to the
insurer; and

(2) If an outline of coverage was delivered at the
time of gapplication and the individual policy or
contract is issued on a basis which would require
revision of the outline, a sub~*itute outline of coverage
properly describing the policy or coniract must
accompany such policy or coatract when it is
delivered and contain the following statement, in no
less than twelve (12) point type, immediately above
the company name: “NOTICE: Read this outline of
coverage carefully. It is not identical to the outline of
coverage provided upon application and the coverage
originally applied for has not been issued.”

E F. Outline of Coverage for All Medicare Supplement
Policies:

An outline of coverage shall be issued in substantially
the following form as prescribed below: The term
“certificate” should be substituted for the word “policy”
throughout the outline of coverage where appropriate. The
items included in the outline of coverage must appear in
the sequence prescribed:

(COMPANY NAME)
OUTLINE OF MEDICARE
SUPPLEMENT COVERAGE

{1) Read your Policy Carefully - This outline of
coverage provides a very brief description of the
important feafures of your policy. This is not the
insurance contract and only the actual policy
provisions will control. The policy itself sets forth in
detail the rights and obligations of both you and your
insurance company. It is, therefore, important that you
READ YOUR POLICY CAREFULLY!

(2) Medicare Supplement Coverage - Policies of this
category are designed to supplement Medicare by
covering some hospifal, medical, and surgical services
which are partially covered by Medicare. Coverage is
provided for hospital inpatient charges and some
physician charges, subject to any deductibles and
copayment provisions which may be in addition to
those provided by Medicare, and subject to other
limitations which may be set forth in the policy. The
policy does not provide benefits for cusiodial care
such as help in walking, getting in and out of bed,
eating, dressing, bathing and taking medicine (delete if
such coverage is provided).

(3) (a) (for agents:)
Neither (insert company’s name) nor its agents are
connected with Medicare.

(b) (for direct response:)
(insert company’s name)
Medicare.

is not connected with

(4) (A brief summary of the major benefit gaps in
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Medicare Parts A and B with a parallel description of
supplemental benefits, including dollar amounts, and
indexed copayments or deductibles, as appropriate,
provided by the Medicare supplement coverage in the

following order:)

THIS
MEDICARE | POLICY| ¥O
- - SERVMICE---+e oo -e- o --ee-- BENEFIT------- -e----PAYE ----- |- PAYS- 1-PAY
HOSPITALIZATION= First 60 days All but {(3180)
Semiprivate room and
4 board; general Bursing
and miscellanenus hos-
pital services and 645t te O0th day All but {$45)
supplies E a day
Tncludes meals; special 9si Lo 150th day 4 Aldbut {5903
€are units; drugs; iab a day
tests; diagnosiie x-rays;
medical supplies;
operating and recovery
room; anesthesia and Beyond 150 days Nothing
rehebilitation services: 1
POSTHOSPITAL SKILLED
NURSING CARE= ]
1 In a facility approved First 20 days 100¢% of cosls
by Medicares you must
have been in a hespital Additional 80 days Altbut (522509
for at least three days a day
and enter the {acitity
within 14 days efter Beyend 100 days Nething
hospital discharge: g
MEDICAL EXPENSE Physiciants services; 80¢% of reason-
inpatient and out- 4 able charge
patient medical ser- 1 fafter (36
viees and supplies at deductible
8 hospital; physieal
and speech therapy
and ambulance:
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suoypday fo ia3s13ay pundiip

THIS POLICY

DESCRIPTION PAYS

SERVICE
EARTA
INPATIENT HOSPITAL SERVICES:

YOUPAY

Semi-Private Room & Board

Miscellancous Hospital Services & Supplies,
such as Drugs, X-Rays, Lab Tests & Operating Room

SKILLED NURSING FACILITY CARE
BLOOD
PARTS A B
Home Health Services
PARTB
MEDICAL EXPENSE:
Services of a Physician/Outpatient Services
Medical Supplies other than Prescribed Drugs *
BLCOD
MAMMOGRAPHY SCREENING
OUT-OF-POCKET MAXIMUM
PRESCRIPTION DRUGS
MISCELTANEQUS
Home [VY-Drug Therapy
Immunosuppressive Drugs
Respite Care Benefits
IN ADDITION TO THIS QUTLINE OF COVERAGE, [INSURANCE COMPANY
EFFECTIVE DATE OF MEDICARE CHANGES WIlCH WILL DECCRINE T

CHANGES AND THE CHANGES IN YOUR MEDICARE SUPPLEMENT
COVERAGE,

[This chart contains ail new language.]

Nowin r

hal ny th

in VEr
Pant A
MEDICARE BENEFITS IN
Service 1988 1989 1990 1991
FART A
Inpatient Hospital All but $540 for All but 5560 deductible  |Allbut Part A dedua-  [Alibut Part A deducr-
Services: first 60 days/benefut for an ualimited aumber |ible for 2n unlimited ible for an unlimited
period ol days/calendar yoar aumber of days/calendar |ouwber days/calcadar
year year
Semi-Privale All but $135 a day for
Room & Board 61st-9Gth days/benefit
period
Miscelfancous Hospital | All but 5270 a day for
Services & Supplies, 1sr-150ch days (if the
such as Drugs, X-Rays, |individual choases to
Lab Tests & Operating |use 60 norrenewable
Room lifetime reserve days)
Nothing beyond 150 days
SELlicd Nursing 100% of costs for 151 20 |B0% ol Medicare B0%% Tor 1s{ 8 days/ 0% Tor 1st § days/
Facility Care days (after a 3 day prior [reasopable costs for 1st  {calendar year calendar year
hospital confinement) |8 days per calendar year
w/out prior bospital-
All but 36750 a izalion requircment
day for 1st-100th days
Nothing beyond 100 100% of costs therealter [100% for Sth-150th 1309% for Sth-150th
days up Lo 150 days/calendar |day/ealendar year day/calendar year
ycar
Blood Fays 2l costs except Pays all costs excepe Allbut bleod deductble [AI bt Blood deducible
nonrepl: fees pay of deductible  [(equal 10 costs for 1st (equal to costs Jor 13t
I(hlmd deductible) {equal 1o comts for Ist |3 plnis) 3 punts}
or first 3 pints in 3 pats) gaeh calendar
gach benefit period year, Part A blood de-
ductible reduced to the
extent pajd under Part B
ParsA LB

Heme Health Services

Intermiztent skilled
oursing care and other
services in the home
(daily skilled nursing
care for up to 21 days
or longer in some
cases)--100% of
covered services and
80% of durable medical
cquipment under both
PansA & B

Same as 23

Intermittent skilled
nursing care for up to 7
days a week for up 10 38
days allowing for con-
tinuation of sesvices
under unusual circum-
stances; other services, -
100°% of covered services
2nd X% of durable
medicsl cquipment ynder

Sasne as 90

both Parts A & B
|

[This chart contains all

new language.]
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Part B
MEDICARE BENEFTTS IN

£ (6} (Statement that the policy does or does not
cover the following:)

(a) Private duty nursing

Servics

(b) Skilled nursing home care costs (beyond what is

1988 198% 1990 1951 .
FART 5 covered by Medicare).
Medical Expense; 80% of eeasonable 80% after annyal 80% of reasonable Same a5 *90
Services ol & ges after an §75 deductible charges after $75 annual N
Physician/Outpaticot  [anoual $75 deductible |dedurtible watil out-of- (C) Custodial nursing home care costs.
Services et manm!un[ls
';:3:2&;%;5- are N
Medical Supplice Otber covered foe remainder (d) Intermediate nursing home care costs.
than Prescri T of calendar year .
B% ol Pays 89%% e 15 59
Flesd replacesment feés lood o parmcnt o | e e (¢) Home health care (above number of visits
dcdu:.h\hla)rgr luigmls dedﬁ:{h{l:(e;]uallo covered by M dicare)
Pttt Ol e A : € y Me -
HReEaply Sererng for clderiy & dablegs | () Physicians charges (above Medicare's reasonable
Medicare beacficiaries
+2xams available every Chal‘ge) »
gfsh;roy'::: for women
OurGl Foskel M T S Hw pos o R T b (g) Drugs (other than prescription drugs furnished
Part B 575 deduclible,  |annually by Scoretary sps
Part B blood deductible. |af Heallh and Hiuran during a hospital or skilled nursing facility stay).
and 206% co-insurance | Senvices
Tutpaticnl P v o e c1al v . .
Drge | pon dedaii spplable (0 | deducrble suret o (h) Care received outside of U.S.A.
home IV drug and 80% co-insurance
e e
cleplesas e (i) Dental care or denfures, checkups, routine
oiie V-Ditg Thera schieot 13 3458 Latut S a1V herany s immunizations, cosmetic surgery, routine foot care,
H g TBcrapy T ol IV :heraﬂrydmp T ol IV iherapy druss izations t routi foot
‘ AU ol MV T LA examinations for the cost of eyeglasses or hearing
ome Lhera a Ad ome LNErapy
° cnnunu&mon Efy(hcspy ; eonunuauas o(:h:f.,p: ﬂldS
. initialed a3 hospil rugs wikated in & d
hospital
Tnerapy o B ymr?:g‘fiii;"i“"g'l" S ?ZS?.?G&?JQLL"FM e ey, {6} (7) (A description of any policy provision which
covertd organ ;50 1 H H H
e ing o Gurins Ind 200 (lloving excludes, eliminates, resists, reduces, limits, delays, or
Pt L e eplar o et 108550 in any other manner operates to qualify payment of
Respite Care emeli T Eeme e Ter STy the benefits described in (4) above, including
chorieally dependet conspicuous statements:)
Up to 80 hours after
tither the oul-of-pockes . A )
RN (a) (That the chart summarizing Medicare benefits
en mes . only briefly describes such benefits.)

[This cbarz contawns ail new language.]

(b} (That the Health Care Financing Administration
or its Medicare publications should be consulted for
further details and limitations.)

& (8) (A description of policy provisions respecting
renewability or continuation of coverage, including any
reservation of right to change premium.)

€8 (9) (The amount of premium for this policy.)

@{Gempaﬂ%eshavet-heepﬁ&nefme}&dmg&he

Al individual Medicare supplement pelicies seld in
wygmamustmmteeaeetmreeeategeﬁes-m&eafe

These categories were set up as a guide for yeou- Seleet
the category that provides the range of benefits that yeu
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costs for pelieies in that entegory. Then choeose the poliey
thet best suits your neoeds and budgeh

e&i}:eﬁeuemgeheﬂexp}aiﬂsmewagesmwdeéby

CAUTION: This chart outlines required minimum benefits {or each categoryr
It does net show the nctual benefits provided in yeur peliey:
Review the Outline of Ceverage fer additional potiey benefits:

j j Medieare j Medicare -‘Medieare j
Supplcrgent Supplement Suppieémem
PKR'{“;A; ......... — — ]
HOSPITALIZATION= 9
Tnitinl Deductible ($180%) No Yes Yes
645t - 90th day {845/ day?} Yes Yes Yes
945t - 1504k day ($50/day*) Yes Yes Yes

i
Beyond 150 days {907% of Part A

hospital expenses - 365 day S 5
li{eiime meximum) Yes Yes Yes
POSTHOSPITALSKILLED — — {— e
NURSING CARE=
215t - 10040 day (322:50/day*) Neo Yes Yes
Beyend 106th day No Ne No
.................................................. Y
MEDICAL EXPENEESm N 1
209% of alt eligible expenses Yes Yes Yes
{Subject to (Subjeck 1o (Subject Lo
mAximum CY maximum CY maximum CY
4 out-of-pocket out-of-pocket out-of-pocket
deductible of deduciible of deductible of

$200) Maximum { $1003 Maximum § $60% No maximum
CY benefit of CY benefit of CY benelit
at least $5:000 at least $10,000

Freseripiren Diugs - Ne Ne Yes
(80%% of cost
after $100
maximum CY
deductible)

! These figures are for 1980 and ere subject to change: Medicare supplement policy
benefits which are designed ta cover cost sharing ameuats under Medicare whi be
changed aulematically to ecoincide with any inereases in upplicable Medicare

deductible and eo-payment charges: Premiums mey be changed to corfespend with such
changes:

CY = Calendar Year
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SECTION 16 /2 Requirements for Replacement.

A. Application forms shall include a question designed to
elicii information as to whether the insurance to be issued
is intended to replace any other accident and sickness
insurance presently in force.

B. Upon determining that a sale will involve
replacement, an insurer, other than a direct response
insurer, or its agent shall furnish the applicant, prior to
issuance or delivery of the policy, the notice described in
(C) below. An insurer may satisfy this requirement by
printing the required replacement notice on the
application. One (1) copy of such notice or section of the
application containing such notice shall be retained by the
applicant and an additional copy signed by the applicant
shall be retained by the insurer. A direct response insurer
shall deliver to the applicant upon issuance of the policy,
the notice described in (D) below,

C. The notice required by (B) above for an insurer,
other ithan a direct response insurer, shall provide, in
substantially the following form:

NOTICE TO APPLICANT REGARDING
REPLACEMENT OF ACCIDENT AND SICKNESS
INSURANCE

According to your application, you intend to lapse or
otherwise terminate existing accident and sickness
insurance and replace it with a policy to be issued by
(insert Company Name) Insurance Company. Your new
policy provides 30 days within which you may decide
without cost whether you desire to keep the policy. For
your own information and protection, you should be aware
of and seriousty consider certain factors which may affect
the insurance protection available to You under the new
policy.

(1) Health conditions which you may presenily have,
(pre-existing conditions) may not be immediately or
fully covered under the new policy. This could result
in denial or delay of a claim for benefits under the
new policy, whereas a similar claim might have been
payable under your present policy.

(2) You may wish to secure the advice of your
present insurer or its agent regarding the proposed
replacement of your present policy. This is not only
your right, but it is also in your best interests to make
sure you understand all the relevant factors involved
in replacing vour present coverage.

(3) If, after due consideration, you still wish fo
terminate your present policy and replace it with new
coverage, be certain to truthfully and completely
answer all questions on the application concerning
your medical/health history. Failure to include all
material medical information on an application may
provide a basis for the company to deny any future
claims and to refund your premium as though your

policy had never been in force. After the application
has been completed and before you sign it, re-read it
carefully to be certain that all information has been
properly recorded. The above “Notice to Applicant”
was delivered to me on:

{Date)
(Applicant’s Signature)

D. The notice required by (B) above for a direct
response insurer shall be as follows:

NOTICE TO APPLICANT REGARDING
REPLACEMENT OF ACCIDENT AND SICKNESS
INSURANCE

According to your application, you intend to lapse or
otherwise terminate existing accident and sickness
insurance and replace it with the policy delivered
herewith issued by (insert Company Name) Insurance
Company. Your new policy provides 30 days within which
you may decide without cost whether you desire to keep
the policy, For your own information and protection you
should be aware of and seriously consider certain factors
which may affect the insurance protection available to you
under the new policy.

(1) Health conditions which you may presenily have,
(pre-existing conditions) may not be immediately or
fully covered under the new policy. This could resuit
in denial or delay of a claim for benefits under the
new policy, whereas a similar claim might have been
payable under your present policy.

{2) You may wish to secure the advice of your
present insurer or ifs’ agent regarding the proposed
replacement of your present policy. This is not only
your right, but it is also in your best interests to make
sure you understand all the relevant factors involved
in replacing your present coverage.

(3) (To be included only if the application is aftached
to the policy.) If, after due consideration, you still
wish to terminate your present policy and replace it
with new coverage, read the copy of the application
attached to your new policy and be sure that all
questions are answered fully and correctly. Omissions
or misstatements in the application could cause an
otherwise valid claim o be denied. Carefully check
the application and write to (insert Company Name
and Address) within 10 days if any information is not
correct and complete, or if any past medical history
has been left out of the application.

(Company Name)
Section 13. Filing Requirements for Advertising.

Every insurer, health services plan or health
maintenance organization providing Medicare supplement
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insurance or benefits in this Commonwealth shall file with
the Commission a copy of any medicare supplement
advertisement intended for use in this Coemrnonwealth
whether through written, radio or television medium.

Section - /4 Severability.

If any provision of this Regulation or the application
thereof to any person or circumstance is for any reason
held to be invalid, the remainder of the Regulation and
the application of such provisions o other persons or
circumstances shail not be affected thereby.

APPENDIX A
{COMPANY NAME]
NOTICE OF CHANGES IN MEDICARE AND YOUR MEDICARE SUPPLEMENT INSURANCE - 1989

YOUR HEALTH CARE BENEFITS FROVIDED BY THE FEDERAL MEDICARE PROGRAM WILL CHANGE
BEGINNING JANUARY 1, 1989, ADDITIONAL CHANGES WILL OCCUR ON MEDICAL BENEFITS IN FOLLOWING
YEARS, THE MAJOR CHANGES ARE SUMMARIZED BELOW, THESE CHANGES WiILL AFFECT HOSPITAL,
MEDICAEL AND OTHER SERVICES AND SUPPLIES PROVIDED UNDER MEDICARE. BECAUSE OF THESE
CHANGES, YOUR MEDICARE SUFPLEMENT COVERAGE PROVIDED BY |COMPANY NAME| WILL CHANGE,
ALSO. THE FOLLOWING OUTLINE BRIEFLY DESCRIBES THE MODIFICATIONS IN MEDICARE AND IN

YOUR MEDICARE SUFPLEMENT COVERAQE. PLEASE READ CAREFULLY!

{A BRIEF DESCRIPTION OF THE REVISIONS TO MEDICARE PARTS A & B WITH A PARALLEL DESCRIF
OF SUPPLEMENTAL BENEFITS WITH SUBSEQUENT CHANGES, INCLUDING DOLLAR AMOUNTS, PROVIDI
BY THE MEDICARE SUPPLEMENT COVERAGE IN SUBSTANTIALLY THE FOLLOWING FORMAT.]

SERVICES MEDICARE BENEFITS YOUR MEDICARE SUFPPLEMENT COVE]
Effcctive January &, 1989 EMcctive January 1,
Medicare Mow Pays Medcicare Will Pay Your 1988 Coverage Your Coverage Will
Per Benefit Period Per Calendar Year Per_Beuedit Pericd Per Calendar Year
MEDICARE PART A First 60 days - Unlimited number of
SERVICES AND Al but $540 bospital days aftcr
SUFPPLIES $[560] deductible
$1st 10 90 day -
All but $335 a day
91st 10 150 day -
All but $270 a day N
{il individual chooses

1o uss 60 nonrentwable
lifetime reserve days)

Beyond 150 days -
Nothing

SKILLED NURSING Requires 2 3dayprior There is ne prior
FACILITY CARE slay and enler the confinemeat require-
facility geoerally meaot for this bene (it
within 30 days after
bospilal discharge

First 20 days - Firsi 8 days -
100% of costs All but ${22.00] a day

21st through 100th day ™ lhrnuPh 150th day
All but 367.50 a day 100% of cosls

Beyond 100 days - Beyond 150 days -
Mothing Nothiog
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SERVICES MEDICARE BENEFITS

Medicarc Now Pays.
Per Calcndar Year

o 1989 Medicarc Part B

Effective Janvary1 -~
Pays the Same as in 1938

Your Policy Now Pays  Your Policy Wili P

MEDICARE PART B
SERVICES AND
SUPPLIES

80% ol allowable
charges (after $75
deductible)

NOTE: Medicare bencfits
change on Janvary 1, 1990
as follows: 80% of allow-
able charges (after $(75]
deductible) until an annual
Medicare Catastrophic
Limit is met. 100% of
allowable charges for the
remainder of
year., The mit in 1960 is
$1370° and will be adjusted
on an agoual basis

PRESCRIFTION

Inpaticnt preseviplion
DRUGS

drugs ouoly.

En 1989 Medicare covers in-
patiear prescription drugs only,

Effecive Janvary 1, 1990

Per Calendar Year 5806 of
allowabic charges for horoe
intravenous (IV) therapy
drugs and 50% of allowable
charges for immunosuppressive
drugs afier (3550 in 19%0)
caleoadar year deductible is
mer.

Effective January 1, 1991

Per Calendar ¥ear inpatiznt
prescription drugs; 50% of
allowable charges for ali [}
other outpatizat prescription
drugs aftera calendar

year deductible is mct (the
deductible will change),
Coverage will increase 1o 6055
of allowable charges in 1992 -
and to 80% of allowable charges
from 1993 oo

*Expenses that count loward the Part B Medicare Catastrophic Limit include: the Part B deductible and copayment
¢harges 2od the Part B blood deductible charges.

[ANY ADDITIONAL BENEFTTS}

[Describe any coverage provisions ch due 1o Medi difi

ions.}

[Include information abxout premium adjustments thal may be acccssary due to changes in Mcdicare benelius, or whrn
premium changes, information wili be scot.|

THIS CHART SUMMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS AND IN YOUR MEDICARE
SUPFLEMENT PROVIDED BY [COMPANY] ONLY BRIEFLY DESCRIBES SUCH BENEFITS. FOR INFORMATION
ON YOUR MEDICARE BENEFITS CONTACT YOUR SOCIAL SECURITY OFFICE OR THE HEALTH CARE
FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR MEDICARE SUPPLEMENT {Policy] CONTACT:

{COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENT] [ADDRESS/PHONE NUMBER]

{This Appendix contains all pcw language.]

YOUR MEDICARE SUPPLEMENT COVERAGE

APPENDIX B
[COMPANY NAME]

NOTICE OF CHANGES IN MEDICARE AND YOUR MEDICARE SUPPLEMENT INSURANCE - 1996

YOUR HEALTH CARE BENEFITS PROVIDED BY THE FEDERAL MEDICARE PROGRAM WILL CHANGE
BEGINNING JANUARY 1, 19%). ADDITIONAL CHANGES WILL OCCUR IN MEDICAL BENEFITS IN FOLLOWING
YEARS. THE MAJOR CHANGES ARE SUMMARIZED BELOW. THESE CHANGES WILL AFFECT HOSPITAL,
MEDICAL AND OTHER SERVICES AND SUPPLIES PROVIDED UNDER MEDICARE. BECAUSE OF THESE
CHANGES, YOUR MEDICARE SUPPLEMENT COVERAGE PROVIDED BY [COMPANY NAME] WILL CHANGE,
ALSQ. THE FOLLOWING OUTIINE BRIEFLY DESCRIBES THE MODIFICATIONS IN MEDICARE AND IN
YOUR MEDICARE SUPPLEMENT COVERAGE. PLEASE READ THIS CAREFULLY!

{a BRIEF DESCRIPTION OF THE REVISIONS TO MEDICARE PARTS A & B WiTH A PARALLEL DESCRIPTION

OF SUPPLEMENTAL BENEFITS WITH SUBS
BY THE MEDICARE SUPPLEMENT CO

SERVICES

MEDICARE PART A
SERVICES AND
SUPPLIES

SKILLED NURSING
FACILITY CARE

SERVICES

MEDICARE PART B
SERVICES AND
SUPPLIES

MEDICARE BENEFITS

Medicare Now Pays
Per Calendar Year

EQUENT CHAMGES, INCLUDING DOLLAR AMQUNTS, PROVIDEE
VERAGE IN SUBSTANTIALLY THE FOLLOWING FORMAT.)

YOUR MEDICARE SUPPLEMENT COVERAGE
Effeqive January 1, 1990
Medicare Will Pay
Pes Calendar Year

Effective January 1, 1990
Your Coverage Now Your Coverage W Pay
Pays Pcr Calendar Year  Per Calendar Year

Unlimited sumber of
hospital days after
${560] deducrible

There is no prior
confinemeat require.
meat for this beoelit

First 8 days -
All but §{

9tk through 150 day -
100% of costs

Jaday

Beyond 150 days -
Nokhing

MEDICARE BENEFITS

YOUR MEDICARE SUPPLEMENT COVERAGE

Effcctive Janvary 1, 1990 Effedtive Janwary 1. 1990

Medicare Now Payx Medicare WiE Pay Per Your Coverage Now Your Coverage Will Pay
Per Calendar Year Calendar Year Pavs Per Calendar Year Per Catendar Year
80% of allowable 80% of allowable charges

charges (after 575 {after $75 deductible)

deductible) until an annual Medicare

Catastrophic Limil” is met.
100% of allowable charges
for the remainder of the
calendar year. The limit in
1990 is $1370 and will be
adjusted om an zanual basis.
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SERYICES MEDICARE BENEFTTS YOUR MEDICARE SUPFLEMENT COVERAGE
b ive Jamuary 1, 1990
Efective January 1, 1990 Effective ‘],] s
i Medicare Will Pay Per Your Coverage Now Your Coverage Will Pay
%ﬁ%ﬁiﬁ?ﬁ:ﬁs Ca:lmc;;: Year Y Pays Per Calendar Year Per Calendar Year

PRESCRIPTION
DRUGS

Trpatizal prescription drugs.
809% of allewable charges for
home intravenous ([V) therapy
divugs and 50% of allowable |
charges for immunesuppressive
drugs after ($550 in 1990)
calendar year deductiblie is
mel.

Inpaticnt prescription
drugs.

*Expenses that count toward the Part B Medicare Catastrophic Limis include: the Part B deductible and copayment
charges and the Part B bloed deducible charges.

1ANY ADDITIONAL BENEFITS]
[Descrive any coverage provisions changing duc to Medicare modifications.}

[Taclude information about premium adjustments Lhat may be necessary duc to changes in Medicare beaefits, or when
premium changes, information will be scat]

AND IN YOUR MEDICARE
MMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS AN] E
;-I]J{S‘LCI‘E};{AI-]Z;L;‘TSEROVIDED BY {COMPANY] ONLY BR]EFLIZLDSEES(E:I?A?TE\S’ %lé;}éé&%?wnRE‘Frl}"l;SE HPE\I::_II_;‘;FgAR;EAﬂDN
E BENEFITS CONTACT YOQUR S50C! 1 R
%EC%SGMJEB;%Q{{SIRAHON?SFDR INFORMATION ON YOUR MEDICARE SUPPLEMENT {Policy] CONTACT:

[COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENT] [ADDRESS/PHONE NUMBER]

[This Appendix contains all acw language.]

APPENDIX C
[COMPANY NAME]
NOTICE OF CHANGES IN MEDICARE AND YOUR MEDICARE SUPPLEMENT INSURANCE - 1991

YOUR HEALTH CARE BENEFITS PROVIDED BY THE FEDERAL MEDICARE PROGRAM WILL CHANGE
BEGINNING JANUARY 1, 1%91. ADDITIONAL CHANGES WILL OCCUR IN MEDICAL BENEFITS IN FOLL:
YEARS, THE MAJOR CHANGES ARE SUMMARIZED BELOW. THESE CHANGES WILL AFFECT HOSPIT
MEDICAL AND OTHER SERVICES AND SUPPLIES PROVIDED UNDER MEDICARE. BECAUSE OF THES:
CHANGES YOUR MEDICARE SUPPLEMENT COVERAGE FROVIDED BY [COMPANY NAME] WILL CHAN
ALSO. THE FOLLOWING GUTLINE BERIEFLY DESCRIBES THE MODIFICATIONS [N MEDICARE AND IN
YOUR MEDICARE SUPPLEMENT COVERAGE. PLEASE READ THIS CAREFULLY!

[A BRIEF DESCRIPYION OF THE REVISIGNS TO MEDICARE PARTS A & B WITH A PARALLEL DESCR!
OF SUPPLEMENTAL BENEFITS WITH SURSEQUENT CHANGES, INCLUDING DOLLAR AMOUNTS, PROVE
BY THE MEDICARE SUPPLEMENT COYERAGE IN SUBSTANTIALLY THE FOLLOWING FORMAT.]

SERVICES MEDICARE BENEFITS YOUR MEDICARE SUPPLEMENT COVExauE
Effective January 1, 1991
Medicare Will Pay
Per Calendar Year

Effective January 1, 1991
Yaur Coverage Will Pay
Per Calendar Year

Medicarc Now Pays

Your Coverage Now
Per Calendar Year

Pays Per Calendar Year

MEDICARE PART A
SERVICES AND
SUPPLIES

SKILLED NURSING
FACILITY CARE

Unlimited number of
hospital days after
5[ ] deductible

There is no prioc
confinement require-
ment for this benefit

First 8 days - [
Allbut 8] ] aday

9th through 150 day -
100% of costs

Beyond 150 days -
Nothing
SERVICES MEDICARE BENEFITS YOUR MEDICARE SUPPLEMENT COVERAGE
Effective Janvary 1, 1991
Medicare Will Pay Per
Calendar Year

Efective lanuary 1, 199
Your Coverage Now Your Coverage Will Pay
Pavs Per Calendar Year  Per Calendar Year

Mcdicare Now Pays
Per Calendar Year

MEDICARE PART B
SERVICES AND
SUPPLIES

80% of allowable charges 80% of allowable charges
{after §75 deductibie) (aficr $75 deduatible)

until an annual Medicare until an annual Mcdicare
Catastrophic Limit is Calastrophic Limit* is met.
meL. 100% of allowable  100% of allowable charges
charges foe the remainder for the remainder of the

of the calendar year. calendar year. The Hmit in
The Limit in 1990 is 19913 3] | and wili be

3 Jand will be adjusted on an angual basis,
adjusted cn an angual

basis.
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SERVICES MEDICARE BENEFTTS YOUR MEDICARE SUPPLEMENT COYERAGE
Effective January 1, 1991 Efective January i, 1991
Medicarc Now Pays Medicare Will Pay Per Your Coverags Now Your Coverage Will Pay
Per Calendar Year Calendar Year Pays Per Calendar Year Per Calendar Year
PRESCRIPTION Inpatient prescription Same as 1950 and 50% of
DRUGS drugs. 80% of allow- allowable charges for ali

able charges for home IV other outpalient prescriplion
therapy drugs and 56%  drugs afier $600 calendar

of allowable charges for  ycar dedudtible is met.
immunosuppressive drugs

afier a $350 calendar

year deductible is met,

"Expenses that count loward the Part B Medicare Catastrophic Limit include: the Part B deductible and copayment
charges and the Part B blood deductible charges.

|ANY ADDITIGNAL BENEFITS)
[Deseribe a0y vaverage provisions changing due o Medicare modifications.]

[1aclude information about premium adjustments thal may be necessary due to changes in Medicare bencfits, or when
premium changes, information will be senl,]

THIS CHART SUMMARIZING THE CHANGES IN YOUR MEDICARE BENEFITS AND IN YOUR MEDICARE
SUPPLEMENT PROVIDED BY !COMPANY] ONLY BRIEFLY DESCRIBES SUCH BENEFYTS. FOR INFORMATION
ON YOUR MEDICARE BENEFITS CONTACT YOUR SOCIAL SECURITY OFFICE OR THE HEALTH CARE
FINANCING ADMINISTRATION. FOR INFORMATION ON YOUR MEDICARE SUPPLEMENT [Policy] CONTACT;

[COMPANY OR FOR AN INDIVIDUAL POLICY - NAME OF AGENT] {ADDRESS/PHONE NUMEBER}

{This Appendix conlains all new language.]

Vol. 5, Issue 22 Monday, July 31, 1989

3343




GOVERNOR

EXECUTIVE ORDER NUMBER SIXTY-NINE (88)

CONTINUING CERTAIN DECLARATIONS OF STATES OF
EMERGENCY DUE TO NATURAL DISASTERS IN THE
COMMONWEALTH

By virtue of the authority vested in me as Governor by
§ 44-146.17 of the Code of Virginia, and subject always to
my continuing and ultimate authority and responsibility to
act in such matters, and to reserve peowers, [ hereby
continue the states of emergency declared in the following
executive orders:

Executive Order Number 46 (87), Continuing
Declaration of State of Emergency Arising From Flash
Flooding and Mudslides Throughout the Commonwealth
as continuved by Executive Order Number 60 (88); and

Executive Order Number 55 (87), Declaration of State
of Emergency Due to Landslides in Clifton Forge,
Virginia as continued by Executive Order Number &0
(88).

This Executive Order also rescinds Executive Order
Number Thirty (82), Authority and Responsibility of
Certain  Agencies and Individuals Governing Certain
State-Owned Vehicles, issued by Governor Charles S. Robb
on December 19, 1982, since its purposes have been met
by Chapier 479, 1989 Acts of the Assembly.

This Execufive Order will hecome effective July 1, 1989,
and will remain in full force and effect until June 30,

1990, unless amended or rescinded by further executive
order.

Given under my hand and under the Seal of the
Commonwealth of Virginia this 29th day of June, 1989,

/s/ Gerald L, Baliles
Governor

Attested:
/s/ Sandra D. Bowen

Secretary of the Commonwealth

EXECUTIVE ORDER NUMBER SEVENTY (39)

CREATING THE COMMISSION FOR THE CELEBRATION
AND COMMEMORATION IN 1993 OF THE
TERCENTENARY OF THE COLLEGE OF WILLIAM AND
MARY IN VIRGINIA

By virtue of the authority vested in me as Governor by
§ 2.1-51.36 and as Chief Planning and Budget Officer of
the Commonwealth by § 2.1-387 of the Code of Virginia, §
4-11.00 of Chapter 668, 1989 Acts of the Assembly and
subject to my continuing and ultimate authority and
responsibility to act in such matters and to reserve
powers, I hereby create the Commission for the

Celebration and Commemoration in 1993 of the
Tercentenary of the College of William and Mary in
Virginia.

Following the commemoration in 1988 and 198% of the
300th anniversary of the ascension of William and Mary to
the throne of England, this commission is established to
insure that appropriate plans and arrangements are made
for the commemoration in 1993 of the 300th anniversary
of the granting of the royal charier by Their Majesties
King William III and Queen Mary II founding thereby the
College of William and Mary in Virginia, the secend oldest
college in America.

This commission is further charged t{o advise the
Governor as may be required on the planniag for the
Tercentenary Hall as provided in § 2-17, item C-984,
Chapter 668 of the 19889 Acis of ithe Assembly.

Members of the Commission shall be appointed by the
Governor and shall serve at his pleasure. The Commission
shall consist of not mere than 40 members, including all
living former Governors of Virginia, the Ambassador of
the United KXingdom to the United States, the Ambassador
of the Netherlands to the United States, the Chancellor of
the College, the Rector of the College, the President of the
Society of the Alumni, the Mayor of the City of
Williamsburg, the President of the Colonial Williamsburg
Foundation, the Speaker of the Student Association Council,
the President of the Senior Class, and a representative of
the Parents’ Association.

The Governor shall appoint from the members a
Chairman and Vice Chairman and may also designate an
honorary chairman. The Comrmission shalt meet at the call
of the Chairman.

Members of the Commission shall serve without
compensation and shall not receive any reimbursement
from public funds for expenses incurred in the discharge
of their duties. Such funding as is necessary for the
fulfillment of the Commission’s responsibilities during the
term of its existence shall be provided from such sources,
both public and private, authorized by § 2.1-51.37 of the
Code of Virginia. Total expenditures for the Comrnission’s
work are estimated to be no more than $8,000.

Such staff support as is necessary for the conduct of the
Commission’s business during the term of its existence
shall be furnished by The College of William and Mary
and such other executive branch agencies and institutions
as the Governor may from time to fime designate. An
estimated 450 hours of staff support will be required to
assist the Cornmission.

The Commission is classified as an advisory commission,
as defined in § 9-6.25 of the Code of Virginia.

This Executive Order will become effective July 1, 1989,
and will remain in full force and effect until January 12,
1990, unless amended or rescinded by further executive
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Governor

order.

Gilven under my hand and under the Seal of the
Commonweaith of Virginia this 28th day of June 1989.

/s/ Gerald L, Baliles
Governor

Attested:

/s/ Sandra D. Bowen
Secretary of the Commonwealth

GOVERNOR’S COMMENTS ON PROPOSED
REGULATIONS

(Required by § 9-6.12:9.1 of the Code of Virginia)

DEPARTMENT OF HEALTH (STATE BOARD OF)

Title of Regulation: VR 355-33-02., Regulations Governing
Licensure of Home Health Agencies and Hospices.

Governor’s Comment:

I concur with the form and content of this proposal. My
final assessment will be contingent upon a review of the
public’s comments.

/s/ Gerald L. Baliles
Date: June 26, 1989

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Regulation: VR 460-02-4,181, State Plan for
Medical Assistance Relating to Reimbursement for
Nonenrolled Providers: Methods and Standards for
Establishing Payment Rates Inpatient Hospital Care.

Governor’s Comment;

I concur with the form and content of this proposal. My
final assessment will be contingent upon a review of the
public’s comments,

/s8/ Gerald L. Baliles
Date: June 26, 1983
DEPARTMENT OF SOCIAL SERVICES (BOARD OF)

Title of Regulation:
Services.

VR 615-46-01. Adult Proetective

Governor's Comment;

I concur with the content of this proposal. My final

assessment wiil be contingent wupon the Board’'s
consideration of Department of Planning and Budget's
recommendations for improvements in the form of this
proposal and a review of the public’s comments.

/s/ Gerald L. Baliles
Date: June 26, 1989

STATE WATER CONTROL BOARD

Title of Regulation: VR 680-21-08. River Basin Section
Tables.

Governor's Comment:

The promulgation of this regulation is intended to
accurately designate waterways while protecting {rout
populations in Virginia’s waters. Pending public comment, I
recommend approval of these regulations.

/s8/ Geralg L. Baliles
Date: July 6, 1989
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GENERAL NOTICES/ERRATA

Symbol Key
1 Indicates entries since last publication of the Virginia Register

STATE AIR POLLUTION CONTROL BOARD
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Air Pollution
Conirol Board intends fo consider amending regulations
entitted: VR 120-01. Regulations for the Control and
Abatement of Air Pollution. The purpose of the proposed
action is to require the owner to limit source emissions of
noncriteria pollutants to a level that will not produce
ambieni air concentrations that may cause, or coniribute
to, the endangerment of public health,

A public meeting will be held on September 20, 1989, at
10 am. in House Committee Room 1, State Capitol
Building, Richmond, Virginia to receive input on the
development of the proposed regulations.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Written comments may be submitied until September 20,
1989, to Director of Program Development, Department of
Air Pollution Control, P.0. Box 10089, Richmond, Virginia
23240.

Contact; Nancy S. Saylor, Policy and Program Analyst,
Division of Program Development, Department of Air
Pollution Contrel, P.0. Box 10083, Richmond, VA 23240,
telephone (804) 786-1249 or SCATS 786-1249

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Air Pollution
Control Board intends to consider amending regulations
entitled: VR 120-01. Regulations for the Control and
Abatement of Air Pollution. The purpose of the proposed
regulation is to enhance the Department of Air Pollution
Control's ability to ensure compliance with emission
standards by requiring a permit to operate.

A public meeting will be held on September 27, 1989, at
10 am. in House Committee Room 1, State Capitol
Building, Richmond, Virginia to receive input on the
development of the proposed regulation.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Written comments may be submitted until September 27,
1889, to Director of Program Development, Department of
Air Pollution Control, P.O. Box 10089, Richmond, VA
23240,

Contact: Nancy S. Saylor, Policy and Program Analyst,
Division of Program Development, Department of Air
Pollution Contrel, P.0. Box 10083, Richmond, VA 23240,
telephone (804) 786-1249 or SCATS 786-1249

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Staie Air Pollution
Control Board intends to consider amending regulations
entitled: VR 120-01. Regulations for the Comirel and
Apatement of Air Pollution. The purpose of the proposed
action is to reduce ozone producing evaporative volatile
organic compound (VOC) emissions, by limiting gasoline
volatility during the ozone season (June through
September), for the protection of public health and
welfare,

A public meeting will be held on August 16, 1983, at 10
a.m., in House Committee Room 1, State Capitol, Capitol
Square, Richmond, Virginia, to receive input on the
development of the proposed regulation.

Statutory Authority: § 10.1-1308 of the Code of Virginia.
Written comments may be submitted until August 16, 1989,

Contact: Ellen P. Snyder, Policy and Program Analyst,
Division of Program Development, Department of Air
Pollution Conirel, P.O0. Box 10089, Richmond, VA 23240,
telephone (804) 786-0177 or SCATS 786-0177

CHILD DAY-CARE COUNCIL
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Child Day-Care
Council intends to consider amending regulations entitled:
VR 175-02-01. Minimum Standards for Licensed Child
Care Centers. The purpose of the proposed action is to (i)
revise regulation {o incorporate requirements for
occasional child care and care for children who are
mildly ill; (ii) determine appropriate activity space and
group size requirements after reviewing public comment;
and (iii) make other revisions for improvement in clarity
and content.

Statutory Authority: § 63.1-202 of the Code of Virginia,

Written comments may be submitied until August 1, 1989,
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Contact: Diana Thomason, Program Development
Supervisor, Division of Licensing Programs, Department of
Social Services, 8007 Discovery Dr.,, Richmond, VA
23229-8699, telephone (804) 662-9025 or SCATS 662-9025

DEPARTMENT OF CONSERVATION AND RECREATION
Notice of Intended Regulatory Action

Notice is hereby .given in accordance with this agency’s
public participation guidelines that the Department of
Conservation and Recreation intends to consider
promulgating regulations entitled: VR 215-62-00.
Stormwater Management Regulations. The purpose of the
proposed action is to implement the Stormwater
Management Law, Chapter 467 and Chapter 489 of the
1989 Virginia Acts of Assembly (Fomerly SB 722 and HB
1848) to provide the minimum state requirements whereby
local governments may adopt comprehensive Stormwater
Management Programs at their option. All siate agency
projects involving land clearing, soil movement or
construction activity involving soil movement or land
development will be governed by these regulations.

Note: This replaces notice published in 5:19 VA.R. 2722
June 19, 1989.

Statutory Authority: §§ 10.1-104 and 10.1-603.4 of the Code
of Virginia,

Written comments may be submitted until August 30, 1989,
to Leon E. App, Executive Asgistant, Department of
Conservation and Recreation, 203 Governor Street, Suite
302, Richmond, Virginia 23219.

Contact: John R. Poland, Urban Programs Supervisor,
Department of Conservation and Recreation, Division of
Soil and Water Conservation, 203 Governor St., Suite 206,

Richmond, VA 23219, telephone (804) 371-7483 or SCATS

371-7483

BOARD OF CORRECTIONS
Notice of Intended Regulatory Action

Notice is hereby given In accordance with this agency’s
public participation guidelines that the Board of
Corrections intends to repeal regulations entitled: VR
230-01-002, Rules and Regulations for the Purchase of
Services for Clients, The purpose of the proposed action
is to provide instructions for the purchase of services from
public or private vendors when such needed services are
nof available within the Department of Corrections.

Statutory Authority: § 53.1-5 of the Code of Virginia.
Written comments may be submitted until August 2, 1989,

Contact: Ben Hawkins, Agency Regulatory Coordinator,

Planning and Development Unit, P.0. Box 26963,
Richmond, VA 23261, telephone (804) 674-3262 or SCATS
674-3262

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Corrections intends to consider promulgating regulations
entitied; VR 230-01-003. Rules and Regulations Governing
the Certification Process. The purpose of the proposed
action is to provide regulations governing the process and
procedures utilized by the Board of Corrections to monitor
and certify correctional programs.

Statutory Authority: § 53.1-5 of the Code of Virginia,
Written comments may bhe submitted until August 21, 1989,

Contact: John T, Brition, Certification Unit Manager,
Department of Corrections, P.O. Box 26963, Richmeond, VA
23261, telephone (804) 674-3237 or SCATS 634-3237

DEPARTMENT OF EDUCATION (STATE BOARD CF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation pguidelines that ihe State Board of
Education infends to consider promulgating regulations
entitled: Regulations Governing Electronic
Classroom/Distance Learning., The purpose of this action
is to specify the services provided by the elecironic
classroom/distance learning program provided by the
Department of Education.

Statutory Authority: § 22.1-212.2 of the Code of Virginia.
Written comments may be submitied until August 1, 1989,

Contact: Dr. Ida J. Hill, Assistant Superintendant for
Education Technology, State Department of Education, P.O.
Box 6-Q, Richmond, VA 23216, telephone (804) 225-2757

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Education intends to consider promulgating regulations
entitled: Regulations Governing Film, Videotape, and
Audiotape Circulatien from Department of Education
Library. The purpose of this proposed action is to set
forth those agencies which are eligible to participate in
the sharing of resources and dissemination of audiovisual
materials. Also included will be regulations specifying
those agencies not eligible to participate.

Statutory Authority: § 22,1-16 of the Code of Virginia and
HJIR 114.
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Written comments may be submitted until August 1, 1989,

Contact: Dr. Ida J. Hill, Assistant Superintendant for
Education Technology, State Depariment of Education, P.O.
Box 6-Q, Richmond, VA 23216, telephone (804) 225-2757

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines thai the State Board of
Education intends to consider promulgating regulations
entitled: Regulations Governing the Relationship of the
Board of Education and the Virginia Council for Private
Education. ;The purpose of this regulatin is to set forth
the working relationship of the Board of Education and
the Virginia Council for Private Education, including the
frequency of advisory committee meetings,

Statutory Authority: §§ 22.1-16 and 22.1-19 of the Code of
Virginia.

Written comments may be submitted until August 1, 1989,

Contact: Dr. Margaret Roberts, Director, Community
Relations, State Department of Education, P.0, Bex §-Q,
Richmond, VA 23216, telephone (804) 225-2540

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Education intends t{o consider amending regulations
entitled; Repgulations Governing Driver Education. The
purpose of the proposed regulation is to more clearly

define the regulations for public, nonpublic and
commercial schools related to driver education
requirements.

Statutory Authority: §§ 22.1-205, 46.1-357, 46.1-368 and
54.1-1003 of the Code of Virginia.

Written comments may be 3$ubmitted until September 1,
1989,

Contaci: Claude A. Sandy, Director, Department of
Education, Division of Sciences and Elementary
Administration, P.O0. Box 6Z, Richmond, VA 23218,

telephone (804) 225-2865 or SCATS 225-28G5

BOARD OF HEALTH
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Health
intends to consider amending regulations entitled: Virginia
Medical Care Facilities Certificate of Public Need Rules
and Regulations. The purpose of the proposed action is to
amend the existing Virginia Medical Care Facilities
Certificate of Public Need Rules and Regulations

(Regulations) so that the regulations are consisient with
the amended law.

Statutory Authority: §§ 32.1-1-12 and 32.1-102.1 et seq. of
the Code of Virginia.

Written comments may be submitied until August 8, 1989,

Contact: Marilyn H. West, Director, Division of Resources
Development, Department of Health, James Madison Bldg.,
109 Governor St., Room 1005, Richmond, VA 23219,
telephone (804) 786-7463 or SCATS 786-7463

STATE LOTTERY DEPARTMENT
T Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Lottery
Department intends to consider amending regulations
entitled: VR 447-01-2, Administration Regulations. The
purpose of the proposed action is to amend certain
portions of the Administration Regulations which deal with
ineligible players, Operations Special Reserve Fund,
procedures for smail purchases and vendor background
check,

Statutory Authority: § 58.1-4007 of the Code of Virginia.
Written comments may be submitted until August 14, 1989,

Contact; Barbara L. Robertson, Lottery Staff Officer, 2201
W. PBroad St, Richmond, VA 23220, telephone (804)
367-9433 or SCATS 367-9433

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Lottery
Department intends to consider amending regulations
entitled: VR 447-02-1. Instant Game Regulations. The
purpose of the proposed action is to amend certain
portions of the Regulations in order to conform to the
State Lottery Law and to refine sections of the Instant
Game Regulations which deal with the retailer application
procedure, ticket price, refailer’s compensation, retailer’s
conduct, settlement of accounts, prize payment procedures
and the elimination of claim form under -certain
circumstances.

Statutory Authority: § 58.1-4007 of the Code of Virginia.
Written comments may be submitted until August 14, 1989.
Contact: Barbara L. Robertson, Lotiery Staff QOfficer, 2201
W. Broad §t, Richmond, VA 23220, telephone (804)
367-9433 or SCATS 367-9433

} Notice of Intended Regulatory Action
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Notice is hereby given in accordance wiikh this agency’s
public participation guidelines that the State Lottery
Department intends to consider promulgating regulations
entitled: VR 447-02-2. On-Line Game Reguiations. The
purpose of the proposed regulation is to set out general
parameters for the on-line game, This includes setting
standards and requirements for licensing of on-line lottery
retailers, ticket validation, setting the framework for the
operations of on-line lottery games and the payment of
prizes.

Statutory Authority: § 58.1-4007 of the Code of Virginia.
Wriiten comments may be submitied until August 14, 1989,

Contact; Barbara L. Roberison, Lottery Staff Officer, 2201
W. Broad Si, Richmond, VA 23220, telephone (804)
3679433 or SCATS 367-9433

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Medical Assistance Services intends to consider amending
regulations entitled: Amount, Duration and Scepe of
Services: Coverage of Prosthetics Services and Expansion
of Dental under EPSDT. The purpese of the proposed
action is to modify the State Plan Section for the Amount,
Duration and Scope of Services concerning limited
coverage of prosthetics and expanded dental services
under EPSDT.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted untii 4:30 p.m,,
August 15, 1989, to Stephen B. Riggs, Director, Division of
Health Services Review, Department of Medical Assistance
Services, 600 E. Broad St., Suite 1300, Richmond, Virginia
23219,

Contact: Victoria P, Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
St., Suite 1300, Richmond, VA 23219, telephone (804)
786-7933

¥ Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Medical Assistance Services intends to consider amending
regulations entitled; Eligibility for Children, to age 2, at
100% of Poverty. The purpose of the proposed action is to
provide Medicaid eligibility for children, up to the age of
two years, whose families’ incomes are at 1009, of the
federal poverty guidelines.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submited until 430 p.m., August
15, 1989, to Marsha Vandervall, Manager, Eligibility and
Appeals, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, Virginia 23219,

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 6(0 E. Broad
St., Suite 1360, Richmond, VA 23219, telephone (804)
786-7933

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Medical Assistance Services intends tfo consider
promulgating regulations entitled: Safeguarding of Client
Information. The purpose of the proposed regulation is to
establish regulations by which DMAS guarantees the
confidential handling of client information.

Statutory Authority: § 32.1-325 of the Code of Virginia,

Wriiten comments may be submited until 4:30 p.m., August
15, 1989, to Angie Chambliss, Eligibility and Appeals,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, Virginia 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assisiance Services, 600 E. Broad
St., Suite 1300, Richmond, VA 23219, telephone (804)
786-7933

t Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Medical Assistance Services intends to consider amending
regulations entitled: State/Local Hospitalization, The
purpose of the proposed action is {o establish regulations
by which DMAS will administer the State/Local
Hospitalization Program.

Statutorj Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until 430 p.m.,,
August 15, 1989, to David Coronado, Director, Indigent
Health Programs, Department of Medical Assistance
Services, 600 East Broad Sireet, Suite 1300, Richmond,
Virginia 23219,

Contact: Victoria P. Simmons, Regulatory Coordinator,
Depariment of Medical Assistance Services, 600 E. Broad
St, Suite 1309, Richmond, VA 23213, telephone (804)
786-7933
BOARD OF MEDICINE
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
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public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-02-61, Practice of Medicine, Osteopathy, Podiatry,
Chiropractice, Clinical Psychology and Acuwpuncture. The
purpose of the proposed action is to amend Part III
Examinations, Sections 3.1 A to identify the parts of the
FLEX examination; 3.1 B, add all examinations which if
failed would require additional training to be eligible for
additional attempts to sit for the examination; 3.1 C,
regulation renumbered, to change; and 3.2 A, provides for
a combination of examinations acceptable for licensure to
practice Medicine or Osteopathy in Virginia.

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Written commenis may be submitted until August 2, 1989.

Contaci: Eugenia K. Dorson, Board Administrator, Board of
Medicine, 1601 Rolling Hills Dr., Richmond, VA 23229-5005,
telephone (804) 662-9923

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider promulgating regulations entitled: VR
485-08-01. Regulations Governing the Ceriification of
Occupational Therapy. The purpose of the proposed action
is to regulate the Certification and practice of
Occupational Therapy pursuant to §§ 54.1-2856.1 through
54,1-2956.5 of the Code of Virginia effective July 1, 1989.

Statutory Authority: § 54.1-2400 of the Code of Virginia,
Written comments may be submitted until July 31, 1989,

Contact: Eugenia K. Dorson, Board Administrator, Board of
Medicine, 1601 Rolling Hills Dr.,, Surry Bldg., 2nd Floor,
Richmond, VA 23228-5005, telephone (804) 662-9923 or
SCATS 662-9923

DEPARTMENT OF MINORITY BUSINESS ENTERPRISE
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Minority Business Enterprise intends to consider
promulgating regulations entitled: VR 486-01-01. Public
Participation Guidelines. The purpose of the proposed
action is to seek public participation from interested
parties prior to {formation and during drafting,
promulgation and final adoption of regulations.

Statutory Authority: §§ 2.1-64-34 and 2.1-64-35 of the Code
of Virginia.

Written comments may be submitted until August 2, 1989,

Contact: Garland W. Curtis, Deputy Director, Department

of Minority Business Enterprise, 200-202 N. 5th St,
Richmond, VA 23219, telephone (804) 786-5560, toll-free
1-800-223-0671 or SCATS 786-5560

BOARD OF NURSING
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Nursing
intends to consider amending regulations entitled: VR
495-01-1. Board of Nursing Reguiations, The purpose of
the proposed action is to establish standards for approval
of nursing education programs, licensure and practice of
registered and licensed practical nurses, disciplinary
provisions and to replace emergency regulations for
cerfified nurse aides. Existing regulations will be reviewed
for effectiveness, efficiency, necesgity, clarity, and cost of
compliance.

A public hearing to receive oral comments will be heid on
August 24, 1989, at 1:30 p.m. in the General Assembly
Building, Capitol Square, House Room C, Richmoend,
Virginia.

Statutory Authority: §§ 54.1-2400 and 54.1-3005 of the Code
of Virginia.

Written comments may be submitted until October 1, 1989,

Contact: Corinne F, Dorsey, RN, Executive Director,
Board of Nursing, 1601 Rolling Hills Dr., Richmond, VA
23229, telephone (804) 662-9909 or SCATS 662-9809

DEPARTMENT OF SOCIAL SERVICES
Division of Benefit Programs
1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Social Services intends to consider amending regulations
entifled; Aid to Dependent Children (ADC) Program -
Lump Sum, Shortening the Period of Ineligibility. The
purpose of the proposed action is to delete language in
policy that gives final authority to the local social services
agency for decisions regarding conditions deemed to have
occurred beyond the control of the assistance unit, that
could shorten the period of ineligibility established due to
the receipt of a lump sum. The revision will remove any
implication that the client does not have the right to
appeal agency decisions.

Statutory Authority: § 63.1-25 of the Code of Virginia.
Written comments may be submitted until August 31, 1989,

to I. Guy Lusk, Director, Division of Benefit Programs,
Depariment of Social Services, 8007 Discovery Drive,
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Richmond, Virginia 23229-8698.

Contact: Peggy Friedenberg, Agency Regulatory
Coordinator, Division of Planning and Program Review,
Department of Social Services, 8007 Discovery Dr.,
Richmond, VA 232298699, telephone (804) 6629217 or
SCATS 662-9217

VIRGINIA SOIL AND WATER CONSERVATION BOARD
Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Virginia Soil and
Water Conservation Board intends to consider promulgating
regulations entitled: VR 625-02-60. Erosion and Sediment
Control Regulations; and repeal regulations entitled: VR
625-01-01, The Virginia Erosion and Sediment Control
Handbook, including standards, criteria and guidelines.
The purpose of the proposed action is to implement the
Erosion and Sediment Control Law, as amended, for the
effective control of soil erosion, sediment deposition and
nonagricultural runoff which must be met in any local
control program to prevent unreasonable degradation of
properties, stream channels and other natural resources.

Note: This replaces notice published in 519 VAR. 2722
June 19, 1989,

Statutory Authority: §§ 10.1-502 and 10.1-561 of the Code of
Virginia.

Written comments may be submifted until August 30, 1989,
io Leon E. App, Executive Assistant, Department of

.. Conservation. and. Recreation, 203 Governor Sireet, Suite

302, Richmond, Virginia 23219,

Contact: John R, Poland, Urban Program Supervisor,
Department of Conservation and Recreation, Division of
Soil and Water Conservation, 203 Governor St., Suite 208,
Richmond, VA 23219, telephone (804) 371-7483 or SCATS
371-7483

GENERAL NOTICES

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Legal Notice

Take notice that a referendum will be conducted by mail
ballot among Virginia corn producers regardless of age,
and as otherwise defined in § 1035, Title 3.1 of the Code
of Virginia, who sold corn, excepi sugar corn, popcorn,
and ornamental corn during two of the past three years
preceding September 1, 1989,

The purpose of the referendum is to allow Virginia

farmers producing corn to vote to determine whether they
want to increase the corn assessmeni from 1/4 cent to 1
cent per hushel sold. The increased assessment shall be
used by the Virginia Corn Board to provide programs for
additional research, education, publicity and promotion of
the sale and use of corn.

The processor, dealer, shipper, exporter or any other
business entity who purchases corn from the producer
shall deduct the assessment from paymenis made to the
producer for corn. The levy thereon shall be remitted to
the Virginia State Tax Commissioner.,

Producers must establish their eligibility to vote in this
referendum by properly completing a certification form
and returning the form to the Virginia Department of
Agriculiure and Consumer Services no later than July 31,
1989.

Eligible voters will be mailed a bailot and a refurn
envelope. Each eligible voter must refurn the ballot, and
the baliot must be received by the Director, Division of
Marketing, Virginia DNepartment of Agriculture and
Consumer Services on or before 5 p.m. September 1, 1989,

Producers may obtain eligibility certification forms from
the following sources: County Extension Offices; Virginia
Corn Growers Association, 10806 Trade Road, Richmond,
Virginia 23236, Virginia Department of Agriculiure and
Consumer Services Office, Division of Marketing, P.0, Box
1163, Richmond, Virginia 23209,

DEPARTMENT OF LABOR AND INDUSTRY

1 Notice to the Public and Opportunity for Informal
Comment

Notice is hereby given that the Commissioner of the
Virginia Department of Labor and Industry is developing
internal procedures tc be followed by department staff in
investigating and recommending criminal charges to local
Commonwealth’s Attorneys in certain cases involving
workplace fatalities.

These internal procedures are not subject to the formal
notice and comment procedures required under the
Virginia Administrative Process Act. They are published in
DRAFT form solely for the purpose of providing the
public an opportunity for informal comment on ihe
procedures prior to finalization.

All comments should be sent to the address listed below
and must be received no later than August 15, 1989, at 5
P!

Carol Amato

Commissioner

Department of Labor and Indusiry
P.0, Box 12064

Richmond, Virginia 23241
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Any questions should be directed to:

Elizabeth Scott
Lead Agency Management Analyst
(804) 786-6760

AGENCY POLICY STATEMENT NO. ...
Subject: Manslaughter Charges as a Result of Workplace
Fatalities

Effective Date: .. ....ccicennne

I. Purpose:

The purpose of this policy statement is to establish a
uniform policy for determining when a charge of
manslaughter as a result of a workplace fatality is
appropriate, how such cases shall be investigated, and
how the investigation shall be coordinated with the
appropriate Commonwealth’s Attorney.

II. Background:
A, Statutory Law

Virginia Code § 40.1-4%.4 (K) provides for
misdemeanor sanctions against any “employer” who
willfully violates provisions of the Occupational Safety
and Health laws and regulations, when the violation
results in the death of an employee. There may be
cases, however, where a person’s conduct is so
egregious that a more stringent criminal penalty is
warranted, In those cases, the depariment may
recommend that the appropriate Commonwealih’s
Attorney bring a charge of manslaughter against a
violator,

A recent Supreme Court ruling has defined “willful”
violations in a civil context to include those situations
where the employer exhibits a conscious disregard for
the provisions of the Act or a plain indifference to the
Act’s requirements. McLaughin v. Richland Shoe

Company, 56 USLW 4433, 4436 (1988).

When an employer willfully violates safety and health
laws or regulations, and an employee is killed as a
result, the employer can be cited by the department
for a ctvil willful viplation. In those cases which meet
the criteria of Chapter IV of the VOSH Field
Operations Manuat (F.O.M.) (attached), the employer
may also be charged with a criminal misdemeanor by
the Commonwealth’s Attorney under § 40.1-49.4(K).

B. Common Law

likely to cause injury.

King v. Commonwealth, 217 Va. 601, 606, 231 S.E.2d
312, 316 (1977). Where the death is an unintentional
result of such flagrant, culpable, or wanton conduct, a
charge of involuniary manslaughter is appropriate.

Under the common law, a person who inveluntarily
takes the life of another In the “performance of an
unlawful but not felonious act,” or in the “improper
performance of a lawful act,” can be charged with
involuntary manstaughter,

Where the charge is the "improper performance of a
lawful act,” the act must be more than mere
negligence. The negligent conduct must be “performed
in a2 manner so gross, wanton, and culpable as to
show a reckless disregard for human life.” Gooden v,
Commonwealth, 226 Va, 565, 571, 311 S.E.2d 780, 784
(1984). See also Davis v. Commonwealth, 230 Va. 201,
206, 335 S.E.2¢ 375, 378 (1985).

Virginia courts have found such a “callous disregard
for human life” where the defendant has violated a
safety statute and that violation was the proximate
cause of the fatal accident. In the case of Beck v.
Commonwealth, 216 Va. 1, 216 S.E.2d 8 (1975), the
defendant was driving while intoxicated and killed two
pedestrians,

However, in a later case, King v. Commonwealth, 217
Va, 601, 231 S.E.2d 312 (1977), the Commonwealth was
unsuccessful in arguing that the defendant’s driving at
night without headlights (as required by statute) was
criminal negligence. The Court stated that not every
“statutory violation that proximately caused death
constitutes involuntary manslaughter.” Id. at 605, 231
S.E.2d at 316. The violation of a statute falls within
the common Iaw definition of involuntary
manslaughier where it is:

so flagrant, culpable, and wanton as to show utier
disregard of the safety of others under
circumstances likely to cause injury .. Inadvertent
acis of negligence, without recklessness, while giving
rise to civil liability, will not suffice to impose
criminal responsibility .. Intentional, wiliful, and
wanton violations of safety statutes, resuiting in
death, however, will justify conviction of involuntary
mansiaughter.

Id. at 606, 231 SE.2d at 316. See alsg Darnell v.
Commonwealth, 6§ Va. App. 485, 489, 370 S.E.2d 717,
719 (1988),

HI. Statement of Pelicy

The criminal laws of Virginia provide for felony
sanctions where the conduct resulting in death is:

so flagrant, culpabie, and wanton as to show uftter
disregard of the safety of other under circumstances

A, General:

It shall be the policy of the department to recommend
felony prosecution for manslaughter of any natural

Virginia Register of Regulations

3352



General Notices/Errata

person whose flagrant, culpablie, or wanton violation of
the Occupational Safety and Health laws and
regulations results in the death of an employee.

Because these charges are criminal, it shall further be
the policy of the department to coordinate
investigation of such fatalities with the local police or
sheriff's office, and with the Commonwealth’s Attorney.
" The Commonwealth’s Attorney shall make the final
decision whether to pursue a manslaughier charge.

Misdemeanor charges for criminal willful violations of
the VOSH law under § 40,1-49.4(K) will only be
brought against the “employer” (as defined by statute
and case law) in circumsiances meeting the criteria of
the F.O.M, Chapier 4. This charge can be brought
against any legal entity that is an employer, including
corporations and natural persons. Individuals may also
be charged as aiders and abettors of the employer,
(Va. Code §§ 18.2-18 to 18.2-21.) As with felony
prosecutions, final discretion as to whether to pursue
charges lies with the appropriate Commonwealth’s
Attorney.

Manslaughter charges, on the other hand, will be
brought against “any natural person” whose flagrant,
culpable, and wanton conduct brings about the death
of an employee.

B. Definitions:

For the purposes of this policy, “any natural person”
shall mean any individual having direction,
management, contrel, or custody of any worksite,
place of employment, or employee and shall exclude
corporate or other legal entities,

C. Criteria For Determining When a Manslaughter
Charge is Appropriate

1. In order to establish grounds for a manslaughier
charge, the department must document that the death
cccurred as the result of either:

a. the performance of some unlawful,
felonious, act, OR

but not

b. the improper performance of a lawful act.

2. If the charge is baseed on 1{(a) above, ie., an
unlawful but not felonious act, the CSHO must
document that:

a. the individual whose conduct brought about the
death commiited a misdemeanor violation of
Virginia law.

[Note: This element is established in those cases

where the responsible individual is also the
“employer” and has thus committed a criminal
willful violation of VOSH standards under §

40.1-49.4(K). The criminal williul misdemeanor
violation couid be considered a lesser included
offense. It is not established where the responsible
individual is a co-worker or person oufside of the
supervisory chain-of-command};

h. the conduct of the responsible individual is so
flagrant, culpable, and wanton as to show utter
disregard of the safety of others under
circumstances likely to cause injury.

[Note: An accidental or inadvertent act of negligence

will not support a charge of involuntary
manslaughter];
AND

¢. the statutory violation is the proximate cause of
the victim’s death.

[Note: If several factors contributed to the victim's
death, and the statutory violation was one of the
contributing causes, this element is satisfied].

Example:

A foreman in charge of a construction worksite decides
that a job is moving too slowly to allow for proper safety
precautions and orders employees to enter a 12 foot deep
trench with vertical unshored walls. This same foreman
had been responsible for earlier violations of VOSH trench
standards and has clear knowledge of the requirements for
sloping and shoring.

If the trench caves in, resulting in a fatality, the employer
would be cited by VOSH for a civil willful violation of
VOSH standards. In ~addition, a recommendation - for
criminal willful charges against the “emplover” under §
40.1-49.4(K) would be made to the appropriate
Commonwealih's Attorney.

Because the foreman committed a nonfelonious criminal
violation of the statute, and because his conduct,
considering his actual or imputed knowledge of the
dangers of unshored trenches, was flagrant, culpable, and
proximately caused the employee's death, a manslaughter
charge against the foreman would be appropriate.

3. If the charge is based on 1l{b) above, i.e., the
improper performance of a lawiul act, the department
must document that:

a. the individual whose conduct brought about the
death was negligent in the performance of his duty,
and the negligence was so gross and culpable as to
indicate a callous disregard of human life, Each
element should be analyzed separately:

i. the individual had a legal duty under §
40,151 1(a) to provide a workplace free from
recognized hazards and to comply with Virginia

Vol. 5, Issue 22

Monday, July 31, 1989

3353



General Notices/Errata

Occupational Safety and Health laws and regulations;
OR

the individual has a legal duty under § 40.1-51.2(a)
to comply with Virginia Occupational Safety and
Health laws and regulations; OR

the indiviudal has a legal duty imposed by contract
to protect emloyee safety and health;

il. the individual negligently breached that duty;

iii. the individual’s negligent breach of duty was the
proximate cause of the victim's death; AND

iv. the negligence was so reckless, wanton, and
flagrant as to indicate a callous disregard for human
life.

Example;

An example of this type of manslaughter would be the
foreman who sends an untrained maintenance employee to
paint an unlocked enclosure for an electrical installation,
and, knowing that the electrical box was live, fails to warn
the employee about the exposed live parts or to instruct
him in methods of disconnecting live equipment, resulting
in the electrocution of the employee.

A second example would be the highrise construction site
where a county building inspector tells the General
Contractor, the Safety Director, and the Subcontractor’s
foreman on 3 occasions to replace missing guardrails on
the 10th floor. The project is under a deadline and all
three men ignore his warnings, and a worker falls to his
death from the unguarded 10th floor.

In both caes described above, the persons responsible had
either a statutory or contractual responsibility for the
safety of the employees, they breached fhat dufy by failing
to take action (warning/iraining employee, installing
guardrails), and their behavior showed a callous disregard
for the lives of the deceased employees.

D. Manslaughter Distinguished From Murder

If an individual willfully or purposefully (rather than
negligently) embarks on a course of wrongful conduct
with an obvious likelihood of death or serious bodily
harm, the charge is not manslaughter, but murder,
Second degree murder is defined as any purposeful,
cruel act committed by one individual against another
without great provocation. If the death results from an
intentional or malicious omission of the performance
of a duty defined in § C(3)(a)(i), the charge is also
murder,

E. Procedure:

1. When a jobsite fatality has occurred, the
Compliance Safety and Health Officer (CSHO) shall

follow existing procedures in the Field Operations
Manual and the Significant Case Review Policy for
fatality investigations.

2. At any time during the investigation, if the CSHO
determines that a willful violation of the Act may
have occurred, the CSHO shall immediately notify
his/her Supervisor., The CHSO, Supervisor, and
Enforcement Director shall review the evidence in the
case with the Office of Federal Liaison and Technical
Support.

3. If the evidence at this point seems to support a
criminal violation of the Act, the Enforcement
Director shall notify the Assistant Commissioner, the
Commissioner, and the Asgistant Attorney General, At
the direction of the Commissioner, the CSHO and/or
the Technical Support staff shall immediately consult
with the appropriate Commonwealih’s Attorney.

4, After the initial determination is made, all stages of
the investigation shall be coordinated with local law
enforcement officials. The Commonwealth’s Attorney
may deiermine the type and scope of investigatory
procedures to be followed, and shall determine
whether the investigation has proceeded fo a point at
which Miranda warnings should be given by local law
enforcement officials,

5. Once the investigation is completed, the
Enforcement Director shall review the case and
recommend the appropriate course of action to the
Assistant Commissioner and Commissioner. The
Commissioner, on review of the evidence in the case
file, shall recommend a course of action to the
Commonwealth's Attorney, who has final discretionary
authority in the matter.

6. It the Commonwealth’'s Attorney determines that
prosecution is warranted, the CSHO and Technical
Support staff, at the direction of the Attorney
General's Office and the Commissioner, shall provide
the Commonwealth’s Atftorney with all requested
support.

IV. Recisions.
None.

V. Impact.
This is not a regulation which requires action on the
part of any individual party or eniity other than
agency employees. This 1is rather an internal
procedural outline not intended to create any rights or
disabilities in third parties.

VI. Reference.

“Criminal/Willful Violations,” VOSH F.OM., Chapter
1V, pp. 26-20.
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4. Criminal/Willful Violations, § 40.1-49.4K., Code of
Virginia, provides that: “Any employer who willfully
violates any safety or health provisions of this title or
standards, rules or regulations adopted pursuant thereto,
and that violation causes death to any employee, shall,
upon conviction, be punished by a fine of not more than
$10,000 or by imprisonment for not more than six months,
or by both such fine and imprisonment. If the conviction
is for a violation committed after a first conviction of
such person, punishment shali be a fine of not more than
$20,000 or by imprisonment for not more than one year,
or by both such fine and imprisonment."”

a. The Division Director, in coordination with the
Technical Services Director and Assistant Atiorney
General, shall carefully evaluate all cases involving
workers’ deaths to determine wether they involve
criminal violation of § 40.1-49.4.K, Code of Virginia.

b. In cases where an employee’s death has occurred
whick may have been caused by a willful violation
of a VOSH standard, the supervisor shall be
consulted prior to the completion of the investigation
to determine whether evidence exists and whether
further evidence is necessary to establish the
elements of a criminal/willful violation. The Division
Director shall consult with the Technical Services
Director and, if appropriate, with the Assistant
Attorney General after the initial determination has
been made concerning possible willful violation.

¢. The following criteria shail be considered in
investigating possible criminal/willful violations:

(1) Establisment of Criminal/Willful. In order to
establish a criminal/willful violation VOSH must
prove that:

(a) The employer violated a VOSH standard. A
criminal/willful violation cannot be based on
violation of § 40.1-51.1.{a).

{(b) The violation was willful in nature; i.e.,

1 The employer had knowledge of the hazardous
working conditions. Knowledge could be
demonsirated through such evidence as the foreman
having been in the vicinity of an unshored, unsloped
trench in which employees are working.

2 The employer had knowledge of the requirements
of the applicable standard.

a Providing knowledge of the requirements of the
applicable standard may present greater difficulties.
Evidence of knowledge of the applicable standard
gained through a prior citation, discussions with
VOSH or other safety and health personnel of the
requirements of the standard, or other similar
evidence would be sufficient to support this element
of knowledge.

b In addition, it may be possible to establish
willfuiness, even in the absence of specific
knowledge of the VOSH standard, where the
requirements of the standard are known to the
empioyer. Where it can be shown that is was
recognizeed by the employer thai certain
precautions must be taken in order to make a
trench safe, either through the employer's past
practice of shoring or sloping, through employee
complaints, or otherwise, knowledge of the
standard's requirements witl have been shown.

¢ Finally, in particularly flagrant situations,
willfulness can be proved where employees are
exposed to a working condition which a reasonably
prudent employer should have recognized as being
hazardous and requiring corrective action. Even in
the absence of evidence that an employer knew that
specific precautions should have been taken, if the
working conditions are so obviously hazardous and
the accepted industry practice is to take certain
precautions, an employer’s conduct could constitute
a willful violation,

NOTE; It must be emphasized that, particularly with
regard to this situation, a key element of willfulness
is flagrancy of the conduct and the employer’s plain
indifference to employee safety.

(¢) The violation of the standard caused the death
of an employee. In order to prove that the violation
of the standard caused the death of an employee,
there must be evidence in the file which clearly
demonstrates that the violation of the standard was
the cause of or a contributing factor to an
employee’s death,

(2) Divigion Director Respongibilities. Although it is
generally not necessary to issue "“Miranda” warnings
to an employer. when a criminal/willful investigation
18 in progress, the Division Director shall seek ihe
advice of the Assistant Atftorney General on this
question.

(a) If the Division Director determines that expert
assistance is needed to prove the causal connection
between an apparent violation of the standard and
the death of an employee, such assistance shall be
obtained in accordance with insiructions in Chapter
ITI, B.3.

(b) Following the investigation, if the Division
Director decides to recommend criminal prosecution,
a memorandum containing that recommendation
shall be forwarded prompily to the Technical
Services Director who will consult with the Assistant
Attorney General. The memeo shall include an
evaluation of the possible criminal charges, taking
into consideration the greater burden of proof which
requires that the Commonwealth’s case be proven
beyond a reasonable doubt. In addition, if the
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correction of the hazardous condition appears to be
an issue, this shall he noted in the transmitial
memoerandum because in most cases the prosecution
of a criminal/willful case delays the affirmance of
the civil citation and its correction requirements.

{c) The Division Director shall normally issue a
civil citation in accordance with current procedures
even if the citation involves allegations under
consideration for criminal prosecution. The
Technical Services Director and the VOSH Assistant
Commissioner shall be notified immediately of such
cases. The Technical Services Director shall notify
the Assistant Attorney General and assist him in
determining whether or not to refer the case to the
appropriate Commonwealth’s Attorney.

NOTICES TO STATE AGENCIES

RE: Forms for filing material on dates for publication in
the Virginia Register of Regulations.

All agencies are required to use the appropriate forms
when furnishing material and dates for publication in the
Virginia Register of Regulations. The forms are supplied
by the office of the Registrar of Regulations. If you do not
have any forms or you need additional forms, please
contact: Jane Chaffin, Virginia Code Commission, P.0. Box
3-AG, Richmond, Va, 23208, telephone (804) 786-3591,

FORMS:

NOTICE OF INTENDED REGULATORY ACTION -
RRO1

NOTICE OF COMMENT PERIOD - RR{2

PROPOSED (Transmiftal Sheet) - RR03

FINAL (Transmittal Sheet) - RR04

EMERGENCY (Transmitial Sheet) - RR0S

NOTICE OF MEETING - RR06

AGENCY RESPONSE TO LEGISLATIVE

OR GUBERNATORIAL OBJECTIONS - RR0S
DEPARTMENT OF PLANNING AND BUDGET
(Transmiital Sheet) - DPBRR09

Copies of the Virginia Register Form, Style and Procedure
Manual may also be obtained from Jane Chaffin at the
ahove address.

ERRATA

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BOARD OF)

Title of Reglation: VR 115-02-16. Rules and Regulations
Governing Pseudorabies in Virginia.

Publication: 5:19 VAR, 2614 June 19, 1989

Correction to the Proposed Regulation:

Page 2614, an incorrect date for the public hearing was
published; the correct date is September 27, 1989 at 10
a.m.

DEPARTMENT OF AIR POLLUTION CONTROL
Title of Regulation: VR 120-01. Regulations for the

Control and Abatement of Air Pollution - Documenis
Incorporated by Reference,

Publication; 5:20 VA.R. 2943 July 3, 1989
Correction to the Proposed Regulation:
Page 2783, first column, line 7, “Subparts N through U

Q through U- (Reserved)” should read “Subparts Q
through U (Reserved).”

DEPARTMENT OF COMMERCE

Title of Regulation: VR 220-01-2. Regulations of the Board
for Contractors.

Publication: 5:20 VAR, 2803 July 3, 1989
Correction to the Propesed Regulation:

Page 2803, Definitions, “Building Contractors,” line 5,
“accessory use” should read *‘accessory-use”

Page 2806, § 2.8, “(initial) license” should read *“(initial
license)”

Page 2806, § 3.3 B, lines 2 and 4, “license/registrant”
should read “licensee/registrant”

Page 2807, § 3.3 D, line 3, “license/registrant” should
read “licensee/registrant”

Page 2807, § 4.2, line 7, “license regisiration” should
read “license/registration”

Page 2809, § 5.1.7, line 3, reference should be to § 5.1.6
not § 5.16

Page 2809, § 5.1.13,
“licensee/registrant”

line 8, “licensee” should read

Page 2810, Consumer Information Sheet, paragraph 5,
line 4 from the end, “licensee/registration” should read
"licensee/registrant”
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Symbols Key
1 Indicates entries since last publication of the Virginia Register
& Location accessible te handicapped
a Telecommunications Device for Deal (TDD)/Voice Designation

NOTICE

Only those meetings which are filed with the Registrar
of Repgulations by the [iling deadline noted at the
beginning of this publication are listed. Since some
meetings are called on short notice, please be aware that
this listing of meelings may be incomplete. Also, all
meetings are subject to cancellation and the Virginia
Register deadline may preclude a notice of such
cancellation.

For additional information on open meetings and public
hearings held by the Standing Commitiees of the
Legislature during the interim, please call Legislative
Information at (804) 786-6530.

VIRGINIA CODE COMMISSION

EXECUTIVE
VIRGINIA AGRICULTURAL COUNCIL

T August 14, 1988 - 9 a.m. — Open Meeting
Holiday Inn-Airport, 5208 Williamsburg Road, Sandston,
Virginia

A meeting of the council called by the chairman and
per minutes of meeting of May 15, 1989 to hear (i)
any new project proposals which “are properly
supported by the Board of Directors of a commodity
group; and (ii) any other business that may come
before the members of the council.

Contact: Henry H. Budd, Asgistant Secretary, Washington
Bldg., 1190 Bank St., Room 1111, Richmond, VA 23219,
telephone (804) 371-8038

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BOARD OF)

September 27, 1989 - 10 a.m. — Public Hearing
Washington Building, 1100 Bank Street, Board Room, 2nd
Floor, Richmond, Virginia. [l

Notice is hereby given in accordance § 9-6.14:7.1 of
the Code of Virginia that the Board of Agriculture and
Consumer Services intends to amend regulations
entitled: VR 115-02-12, Health Requirements
Governing the Admission of Livestock, Pouliry,
Companion Animals, and other Animals or Birds into
Virginia. The amendment fto the regulation is
necessary to establish a program in Virginia for the

eradication of pseudorabies in swine and to improve
the regulation’s clarity and effectiveness.

Statutory Authority: §§ 3.1-724, 3.1-726 and 3.1-730 of the
Code of Virginia.

Written comments may be submitied until August 28,
19898, to William D. Miller, D,V.M., State Veterinarian,
Divigion of Animal Health, Department of Agriculture and
Consumer Services, Washington Building, 1100 Bank Street,
Suite 600, Richmond, Virginia 23219.

Contact: Paul J. Friedman, D.V.M.,, Chief, Bureau of
Veterinary Services, Division of Animal Health,
Department of Agriculture and Consumer Services,
Washington Bldg., 1100 Bank St., Suite 600, Richmond, VA
23219, telephone (804) 786-2483 or SCATS 786-2483

5o ok K K K & &

September 27, 1989 - 10 a.m., — Public Hearing
Washington Building, 1100 Bank Street, Board Room, 2nd
Floor, Richmond, Virginia. &

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Department of
Agriculture and Consumer Services intends to adopt
regulations entitled: VR 115-02-16. Rules and
Regulations Governing Pseudorabies in Virginia. The
regulation is necessary to establish a program in
Virginia for the eradication of pseudorabies in swine,

Statutory Authority: §§ 3.1-724, 3.1-726 and 3.1-730 of the
Code of Virginia.

Written commenis may be submitted until August 28, 1989,
to William D. Miller, D,V.M,, State Veterinarian, Division
of Animal Health, Department of Agriculture and
Consumer Services, Washington Building, 110¢ Bank Sireet,
Suite 600, Richmond, Virginia 23219.

Contact: Paul J. Friedman, D.V.M., Chief, Bureau of
Veterinary Services, Division of Animal Health,
Department of Agriculture and Consumer Services,
Washington Bldg., 1100 Bank St., Suite 600, Richmond, VA
23219, telephone (804) 786-2483 or SCATS 786-2483

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
September 20, 1989 - 10 a.m. — Public Hearing .

2901 Hermitage Road, First Floor Hearing Room,
Richmond, Virginia

Vol. 5, Issue 22

Monday, July 31, 1989

3357



Calendar of Evenis

Notice i$ hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Alcoholic Beverage
Control Board intends to amend numercus regulations
which relate to (i) corporations not being required to
be represented by attorneys at initial or appeal
hearings with respect to matters involving legal
conclusions, examination of witnesses, preparation of
briefs or pleadings, (ii) statutory reference changes to
the Wine Franchise Act, (iii) permiiting more
alcohiolic beverage advertising inside retail licensee
establishments through the use of printed paper and
cardboard materials which are not obtained from
manufacturers, bottlers or wholesalers, (iv) regulation
subsection and subdivision changes, (v) the sale of ice
and the cleaning and servicing of equipment, (vi)

changing licensee record keeping requirements for.

beer and 3.2 beverages to {wo years, and (vii)
permitting the 45% food sales ratio requirement for
special mixed beverage licensees located in food
courts to be determined by reference to the combired
sales of all places primarily engaged in the sale of
meals or light lunches in a food court.

Statutory Authority: §§ 4-7(1), 4-11, 4-36, 4-69; 4-69.2, 4-72.1,
4-98.14, 4-103(b) and 9-6.141 et seq. of the Code of
Virginia,

Written comments may be
September 20, 1989,

submitted until 10 am,

Contaci: Robert N, Swinson, Secretary to the Board,
Alcoholic Beverage Control Board, P,0O. Box 27491,
Richmond, VA 23261, telephone (804) 367-0616 or SCATS
367-0816

STATE AIR POLLUTION CONTROL BOARD

Sepiember §, 1989 - 10 a.m. — Public Hearing
Departrnent of Air Pollution Control, Southwest Virginia
Regional Office, 121 Russell Road, Abingdon, Virginia

September §, 1989 - 10 a.m. — Public Hearing

Depariment of Air Pollution Control, Valley of Virginia
Regional Office, 5338 Peters Creek Road, Suite D,
Reanoke, Virginia

September §, £589 - 10 a.m. — Public Hearing

Department of Air Pollution Control, Central Virginia
Regional Office, 7701-03 Timberlake Road, Lynchburg,
Virginia

September 6, 1989 - 10 a.m. — Public Hearing
Department of Air Pollution Control, State Capitol Regional
Office, 8205 Hermitage Road, Richmond, Virginia

Septenyber 6, 1989 - 10 a.m. — Public Hearing

Departmeni of Air Pollution Controi, Hampton Roads
Regional Office, Old Greenbrier Village - Suite A, 2010 Old
Greenbrier Road, Chesapeake, Virginia

September 6, 1982 - 10 a.m. — Public Hearing

Department of Air Pollution Control, National Capitol
Regional Office, Springfield Towers, Suite 502, §320
Augusta Drive, Springfield, Virginj=

Notice is hereby given in accordance § 9-6.14:7.1 of
the Code of Virginia that the State Air Poliution
Control Board intends to amend regulations entitied:
VR 120-01. Regulations for the Comirel and
Abatement of Air Pollution. The proposed
amendments to the regulations will provide the latest
edition of referenced documents and incorporate
newly promulgated federal New Source Performance
Standards and National Emissions Standard for
Hazardous Air Pollutants.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Written comments may be submitted until September 6,
1989, to Director of Program Development, Department of
Air Pollution Control, P.0. Box 10089, Richmond, Virginia
232460.

Centact: Nancy S. Saylor, Policy Analyst, Depariment of
Air Pollution Control, Division of Program Development,
P.0. Box 10089, Richmond, VA 23240, telephone {(804)
786-1249 or SCATS 786-1249

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS AND LANDSCAPE
ARCHITECTS

Beard for Lard Surveyors
August 11, 188% - ¢ a.m. — Open Meeting

Department of Commerce, 3600 West
Richmond, Virginia. &

Broad Street,

A meeting to (i) approve minutes of May 18, 1889,
meeting; (il) review applications; (ili} review and
discuss correspondence; and (iv) review enforcement
files.

Board for Professional Engineers

August 23, 1989 - 8 am. — Open Meeting
Depariment of Commerce, 3600 West Broad Sireet,
Richmond, Virginia.

A meeting to (i) approve minutes from May 4, 1989,
meeting; (ii) review applications; (iii) review general
correspondence; and (iv) review enforcement files.

Contact: Bonnie S. Salzman, Assistant Director, Department
of Commerce, 3600 W. Broad St., Richmond, VA 23230,
telephone (B04) 367-8514, toll-free 1-800-552-3016 or SCATS
3678514
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COMMISSION FOR THE ARTS

+ August 1, 1988 - 10 am. — Open Meeting
Berkeley Hotel, 12ih & Cary Streets, Richmond, Virginia

A regular quarterly meeting.

Contact: Wanda T. Smith, Executive Secretary Senior,
James Monroe Bldg, 101 N. 14th St, 17th Floor,
Richmond, VA 23219-3683, telephone (804) 225-3132

BOARD OF AUDIOLOGY AND SPEECH PATHOLOGY

t October 4, 1989 - 10 a.m. — Open Meeting
Department of Health Professions, 1601 Rolling Hills Drive,
Richrnond, Virginia. B

A board meeting,

Contact: Mark L. Forberg, Executive Director, 1601 Rolling
Hills DPr., Richmond, VA 23229-5005, telephone (804)
662-9111

BOARD FOR BRANCH PILOTS

NOTE: CHANGE OF HEARING DATE

September 12, 1989 - 8 am. — Public Hearing

Virginia Port Authority, World Trade Center, Suiie 600,
Norfolk, Virginia

Notice i3 hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board for Branch
Pilots intends to adopt, amend and repeal regulations
entitled: VR 535-01-61. Branch Pilot Regulations. The
purpose of the proposed amendments is to cohtifiue
and revise the standards for Branch Pilot licensure,
continued licensure and conduct in piloting vessels in
Virginia's waters.

Statutory Authority: § 54.1-902 of the Code of Virginia.

Writien comments may be submiited until September 5,
1989,

Contact: David E. Dick, Deputy Director, Department of
Commerce, 3600 W. Broad St, Richmond, VA 23230,
telephone (804) 367-8500, toil-free 1-800-552-3016 or SCATS
367-8500

LOCAL EMERGENCY PLANNING COMMITTEE OF
CHESTERFIELD COUNTY

Angust 3, 1989 - 5:30 p.m. — Open Meeting
September 7, 1989 - 5:30 p.m. -~ Open Meeting

1 October 5, 1989 - 5:30 p.m. — Open Meeting
Chesterfield County Administration Building,
Ironbridge Road, Room 502, Chesterfield, Virginia.

10001

To meet requirements of Superfund Amendment and
Reauthorization ‘Act of 1986.

Contact: Lynda G. Furr, Assistant Emergency Services
Coordinator, Chesterfield Fire Department, P.Q0. Box 40,
Chesterfield, VA 23832, telephone (804) 748-1236

CHILD DAY-CARE COUNCIL

t Auguost 10, 1989 - 9 am. — Open Meeting

Koger Executive Center, West End, 8007 Discovery Drive,
Blair Building, Conference Rooms A & B, Richmond,
Virginia. @ (Interpreter for deaf provided if requested)

The council will meet to discuss issues, concerns, and
programs that impact licensed child care centers.

Coatact: Diana Thomason, Program Development
Supervisor, Division of Licensing Programs, Department of
Social Services, 8007 Discovery Dr., Richmond, VA
23229-8699, telephone (804) 662-3034 or SCATS 662-9034

CONSORTIUM ON CHILD MENTAL HEALTH

August 2, 1989 - 9 a.m. — Open Meeting

September 6, 1988 - 9 a.m. — Open Meeting

Eighth Street Office Building, 805 East Broad Streef, 11th
Floor Conference Room, Richmond, Virginia, &

A regular business meeting open to the public,
followed by an . executive session, for purposes of
confidentiality, to review applications for funding of
services to individuals.

Contact: Wenda Singer, Chair, Virginia Department for
Children, 805 E. Broad St., Richmond, VA 23219, telephone
(804) 786-2208 or SCATS 786-2208

. DEPARTMENT FOR CHILDREN
Child Abuse Fatalities Study Committee

t Sepitember 7, 1989 - 3 p.m. — Open Meeting
State Capitol, Capitol Square, Senate Room 4, Richmond,
Virginia, &

A meeting of the legislative study committee reviewing
criminal sanctions in child abuse fatality cases.

Contact: Gerardine ELuongo, Planner, Virginia Department
for Children, 805 E. Broad St., 1lth Floor, Eighth Street
Office Bldg.,, Richmond, VA 23219, telephone (804) 786-5399
or SCATS 786-5399
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COORDINATING COMMITTEE FOR
INTERDEPARTMENTAL LICENSURE AND
CERTIFICATION OF RESIDENTIAL FACILITIES FOR
CHILDREN

August 11, 1089 - 8:30 a.m. ~ Open Meeting

September 8, 1988 - 8:30 a.m. —~ Open Meeting
Interdepartmental Licensure and Certification, Office of the
Coordinator, Tyler Building, 1603 Sania Rosa Drive, Suite
210, Richmond, Virginia. &

Regularly scheduled meetings to consider such
administrative and policy issues as may be presented
to the committee.

Contact: John Allen, Coordinator, Interdepartmentat
Licensure and Certification, Office of the Coordinator, 8007
Discovery Dr,, Richmond, VA 23229-8639, telephone (804)
662-7124 or SCATS 662-7124

BOARD FOR CONTRACTORS

August 7, 1988 - 7:30 p.m. — Public Hearing
Roanoke, Virginia

August 8, 1989 - 7:30 p.m. — Public Hearing
Fredericksburg, Virginia

August 9, 1989 - 7:30 p.m. — Public Hearing
Williamsburg, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board for Contractors
intends to adopt, amend and repeal regulations
entitled: VR 228-01-2. Board for Contractors Licensing

Regulations. The proposed regulations have been
reorganized to place entry requirements before
renewal, list fees at appropriate places, and to

separate standards of practice from standards of
conduct. In addition, in accordance with changes made
by the Code Commission to Tiile 54,1, Chapter 11 on
the regulation of contractors, the term '‘regisiration”
has been added in the appropriate places. The
proposed regulations alse change some of the
conditions for licensure, add the requirement for
licensure of an individual Class A contractor for every
licensed Class A firm, delete the requirement for
board-administered examinations for cerfain specialty
classifications, and substitute the requirement of a
master certification from the Depariment of Housing
and Community Development in those specialities. In
addition, the regulations require assurance of
continued competence for renewal or reinstatement of
a license or registration and require some additional
documentation of contractual agreements, record
keeping and reporting to the board.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-1102 of the Code
of Virginia.

Written commenis may be submitted until September 3,
1989,

Contact: Florence R. Brassier, Deputy Director, Board for
Contractors, 3600 W. Broad St., 5th Floor, Richmond, VA
23230, telephone (804) 367-8557, toll-free 1-800-552-3016 or
SCATS 367-8557

BOARD OF CORRECTIONS

August 23, 1089 - 10 a,m. — Open Meeting
Board of Corrections, 6900 Atmore Drive, Board Room,
Richmond, Virginia. &

A regular monthly meeting to consider such matters
as may be presented to the board.
August 28, 1989 - 10 a.m. — Open Meeting
Board of Corrections, 6900 Atmore Drive, Board Room,
Richmond, Virginia. &

Special board meeting/budget briefing,

NOTE: If this briefing is completed during the August
23, 1989, board meeting; the August 28, 18988, special
meeting wiil not be held.

Contact: Vivian Toler, Secretary of the Board, 6900
Atmore Dr,, Richmond, VA 23225, telephone (804) 674-3235

DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

August 3, 1989 - 7 p.m. —~ Public Hearing
Holiday Inn Airport, 6626 Thirlane Road, Roanoke, Virginia

August 16, 1989 - 10 a.m. — Public Hearing
Board of Corrections, 6900 Atmore Drive, Meeting Room,
Richmond, Virginia

Notice is hereby given in accordance with § 9-6.14;7.1
of the Code of Virginia that the Virginia Board of
Corrections intends to adopt regulations entitled: VR
230-30-005. Guide for Minimum Standards in Design
and Construction of Jail Facilities. These regulations
establish minimum standards for the design and
construction of jail facilities.

Statutory Authority: § 53.1-68 of the Code of Virginia.

Written comments may be submitted until August 18, 1989.
Contact: Dave Hawkins, Architect, Department of
Corrections, Architecture and Design Unit, 6900 Atmore

Drive, Richmond, VA 23225, telephone (804) 674-3231 or
SCATS 674-3231
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BOARD FOR COSMETOLOGY

t August 14, 1889 - 9 am. - Open Meeting
Department of Commerce, 3600 West Broad Street, 5th
Fteor, Richmond, Virginia. &

A meeting to (i) review enforcement cases; (ii) review
correspondence; (iii) review applications; (iv) conduct
routing board business; (v) conduct old business; and
(vi) conduct new business.

Contact: Roberta L. Banning, Assistant Director,
Department of Commerce, 3600 W. Broad St, Richmond,
VA 23230-4917, telephone (804) 367-8590 or tollfree
1-800-552-3016 (VA only)

DEPARTMENT OF CRIMINAL JUSTICE SERVICES
(BCARD OF)

NOTE: CHANGE OF HEARING DATE

September 15, 1988 - 10 a.m - Public Hearing
State Capitol, Capitol Square, House Room 2, Richmond,
Virginia. &

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Depariment of
Criminal Justice Services intends to amend regulations
entitled: VR 240-02-1. Regulations Relating ¢o
Criminal History Record Ianformation Use and
Security. Regulations fo ensure the completeness,
accuracy, privacy and security of criminal history
record information. Amendments expand present
language to provide further clarification of procedures.

Statutory Authority: §§ 9-170 and 9-184 tnrough 9-196 of the

Code of Virginia.
Written comments may be submitted until August 30, 1989.

Contact: Paula Scott, Executive Assistant, Department of
Criminal Justice Services, 805 E. Broad St., Richmond, VA
23219, telephone (804) 786-4000 or SCATS 786-4000

k ok % R % % ¥ ¥

¥ October 4, 1989 - 9:38 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. &

Notice is hereby given in accordance § 9-6.14:7.1 of
the Code of Virginia that the Criminal Justice Services
Beard intends to amend regulations entitied: VR
240-03-01. Rules Relating to Compulsery Minimum
Training Standards for Private Security Services
Business Personnel. The amended regulations will
revise and update training standards and requirements
of Private Security Services Business Personnel.

STATEMENT

Statement of purpose:

These regulations are being proposed pursuant fo the
provisions of § 9-182 of the Code of Virginia. The purpose
of these amendments is to review and update periodic
training required for private security services business
personnel in accordance with an amendment to § 9170 of
the Code of Virginia by the 1988 session of the Virginia
General Assembly.

Estimated impact:

Number and types of regulated entities affected.

Approximately 400 private security services business
firms who employ guards and private investigators. A
small number of persons who will complete the
mandated training before seeking employment in the
private security field.

Additiona] costs are projected where the training of new
emplovees is concerned. Additional costs are also projected
for the approximately 100 approved private security
services training academies throughout the Commonweaith.

Projected cost to agency for implementation and
enforcement.

1, Any cost incurred by the Department of Criminal
Justice Services is considered minimal and would
primarily be for. the purpose of compliance with the

Administrative Process Act, applicable Executive
Orders and the department's “Public Participation
Guidelines.”

2. Enforcement costs: Enforcement activities are
currently occurring for this activity. No significant
increase in cost is anticipated.

Source of funds.

- Funds for implementation are from the sgpecial fund
appropriation to the agency.

Explanation of need and potential consequences that may

result in the absence of these regulations:

Because our society is one of constant change and at
times very complex, those persons involved in the private
security field must be cognizant and sensitive of those
changes when called upon to protect the fundamental
rights and expectations of the citizenry, The proposed
regulations are directed at that very aspect of the role of
the private security community.

Explanation of how clarity and simplicily were assured:

These regulations were drafted with sirict adherence to
the recommended guidelines published in the Virginia
Register Form, Style and Procedure Manual. Practitioners
assisted in the formation and development of the proposed
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rules.

Some addifional expense can be expected as a result of
the additional hours of training proposed.

Discussion of aliernative approaches considered:

The Department of Criminal Justice Services has
mainfained a cyclical review process to evaluate rules for
effectiveness every 24 months, Staff has periodic
discussions with the private security community to identify
potential needs or problems. Many of the proposed
amendments result from recommendations made by
commitices appointed to study the needs of the private
security practitioner. Four committees composed of
members of the private security community assisted staff
fhroughoui the process. In addition, the Crime Commission
has recommended that the firearms portion of the
mandated (raining be strengthened,

Schedule for evaluation:

Ongoing, informal assessments of the mandated training
schedules will be conducted. At the end of a two-year
period as referenced above, a formal evaluation and
updating will be conducied.

Statutory Authority: § 9-182 of the Code of Virginia.

Written comments may be submitted until September 29,
1988, to L.T. Eckenrode, Department of Criminal Justice
Services, 805 East Broad Street, Richmond, Virginia 23219.

Contact: Paula Scotf, Executive Assistant, Department of
Criminal Justice Services, 805 E. Broad St., Richmond, VA
23219, telephone (804) 786-4000 or SCATS 786-4000

BOARD OF DENTISTRY

September 21, 1889 - 2 p.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. (&

An informational public hearing for the Virginia Board
of Deatistry for the purpose of receiving proposed
regulations.

Septemnber 20, 1889 - 1 p.m. — Open Meeting

September 21, 1980 - 8:30 a.m. — Open Meeting

September 22, 198% - 1:45 p.m. — Open Meeting

September 23, 1989 - 10 a.m. — Open Meeting
Richmond-Marriott Hotel, 500 East Broad Street, Richmond,
Virginia.

A  business meeting, formal hearings, committee
meetings, disciplinary actions, and commiitee reports.

Contact: Nancy Taylor Feldman, Executive Director, 1601

Rolling Hills Dr., Richmond, VA 23229, telephone (804)
662-9906

STATE EDUCATION ASSISTANCE AUTHORITY
EBoard ef Directors

T Auvgust 1, E98% - 10 a.m. — Open Meeting

t September 26, 1989 - 2 p.m. — Open Meeting

State Education Assistance Authority, 6 North 6ii Street,
Suite 300, Richmond, Virginia

A general business meeting.

Contact: Lyn Hammond, Secretary to the Board, State
Education Assistance Authority, 6 N. 6th Si, Suite 300,
Richmond, VA 23219, telephone (804) 786-2035, toll-iree
1-800-792-5626 or SCATS 786-2035

DEPARTMENT OF EDUCATION

August 31, 1888 - 7 p.m. — Public Hearing
Hermitage High School, Richmond, Virginia
Lake Taylor High School, Norfolk, Virginia
George Wythe High School, Wytheville, Virginia
Osbourn High School, Manassas, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Department of
Education intends to amend reguniations entitied: VR
273-81-6012. Standards for Accrediting Public Schools
in Virginia. These regulations provide a foundation for
quality education and provide guidance and direction
to asgsist schools in their continuing efforts to offer
educational programs to meet the needs, interests and
aspirations of students. These proposed regulations
establish minimum standards and criteria which serve
as the basis for determining the accreditation status of
public schools in the Commonwealth,

Statutory Authority: §§ 22.1-16 and 22.1-19 of the Code of
Virginia.

Written comments may be submitted until September 1,
1989.

Contact: Dr. Robert B. Jewell, Associate Director,
Accreditation and Evaluation Service, Department of
Education, P.0. Box 6Q, Richmond, VA 23216, telephone
(804) 225-2105

VIRGINIA EMPLOYMENT COMMISSION
Advisery Board
August 9, 1389 - 1 p.m. — Open Meeting

August 10, 1889 - ¢ am. — Open Meeting
Sheraton Hotel, Harrisonburg, Virginia.
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A repgular meeting of the Advisory Board to conduct
general business.

Contact: Ron Montgomery, 703 E. Main St, Richmond, VA
23219, telephone (804) 786-1070

VIRGINIA FIRE SERVICES BOARD
July 31, 1989 - 7 p.m. — Public Hearing

Lynchburg Public Library, 2315 Memorial
Lynchburg, Virginia

Avenue,

August 1, 1989 - 7 p.m. — Public Hearing
Wytheville Municipal Building, Tazewell
Streets, Wytheville, Virginia

and Monroe

August 17, 1989 - 7 p.m. — Public Hearing
Fredericksburg City Council Chambers, 715 Princess Ann
Street, Fredericksburg, Virginia

Augost 24, 1989 - 7 p.m. — Public Hearing
Holiday Ion-Waterfront, 8 Crawford Parkway, Portsmouth,
Virginia

The Virginia Fire Services Board is requested by HJR
351 to study the feasibility of adopting the National
Fire Protection Association (NFPA) 1500 - standard
for a fire department occupationai safety and healih
program. The design of NFPA 1500 is to provide the
framework for a safety and health program for a fire
department or any type of organization providing
similar services. This standard is intended to meet or
exceed any existing mandatory or voluntary
compliance standards addressing any aspect of
firefighter safety and health. The purpose of the

" public hearings is two-fold. One is to provide complete
and accurate information about NFPA 1500 to the fire
service personnel throughout the State. The other
purpose is to solicit comments from the fire service
community concerning the adoption of NFPA 1500 by
the Commonweaith of Virginia.

Centact: Carl N. Cimino, Executive Director, Department
of Fire Programs, James Monroe Bldg, 101 N. l4th St,
Richmond, VA 23219, telephone (804) 225-2681 or SCATS
225-2681

t August 24, 1989 - 7 p.m. ~ Public Hearing
Holiday Inn-Waterfront, 8 Crawford Parkway, Portsmouth,
Virginia. &

A public hearing to discuss fire training and fire
policies. This public hearing is for comments and
questions relating to the fire services in the
Commonwealth and the area in which the hearing is
held. Also at this session the NFPA 1500 Standard will
be discussed.

t August 25, 1989 - 9 a.m. — Qpen Meeting
Holiday Inn-Waterfront, 8 Crawford Parkway, Portsmouth,

Virginia.

A regular business meeting of the board. This meeting
is open to the public for their input and comments.

Fire/EMS Education Committee

T August 24, 1989 - 1 p.m, — Open Meeting
Holiday Inn-Waterfront, 8 Crawford Parkway, Portsmouth,
Virginia. &

A committee meeting to discuss fire training and fire
policies. The meeting is open to the public for their
input.

Fire Prevention Committee

1 August 24, 1989 - 9 a.m. — Open Meeting
Holiday Inn-Waterfront, 8 Crawford Parkway, Portsmouth,
Virginia,

A commitiee meeting to discuss fire training and fire
policies, The meeting is open to the public for their
input,

Legislative Committee

t August 24, 1989 - 1 p.m. -~ Open Meeting
Holiday Inn-Waterfront, 8 Crawford Parkway, Portsmouth,
Virginia. &

A committee meeting to discuss fire training and fire
policies. The meeting is open to the public for their
input,

- Contact: Anne J. Bales, Executive Secretary Senior, James

Monroe Bldg., 17th Floor, 101 N. 14th St., Richmond, VA
23219, telephone (804) 225-2681 or SCATS 225-2681

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

August 27, 3989 - 3 p.m, — Open Meeting

August 28, 1989 - 9 a.m. — Open Meeting

August 29, 1989 - 9 a.m. — Open Meeting

Koger Center. - West, 1601 Rolling Hills Drive, Surry
Building, Richmond, Virginia.

August 27, 1989 - Prenced Committee Meeting.

August 28, 1989 - Certify candidates for September

examination, general board meeting, and discuss

proposed regulations.

August 29, 1989 - Informal fact-finding conferences,
Contaet: Mark L. Forberg, Executive Director, 1601 Rolling

Hills Dr.,, Richmond, VA 23229-5005, telephone (804)
662-9907
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DEPARTMENT OF GENERAL SERVICES
Art and Architectural Review Board

August 4, 1983 - 10 a.m. — Open Meeting
Virginia Museum of Fine Arts, Main Conference Room,
Richmond, Virginia, &

The bhoard will advise the Director of General Services
and the Governor on architecture of state facilities to
be consiructed and works of art to be accepted or
acquired by the Commonwealth.

Contact: M. Stanley Krause, AIA, AICP, Rancorn, Wildman
& Krause, Architects, P.O. Box 1817, Newport News, VA
23601, telephone (804) 867-8030

GLOUCESTER COUNTY LOCAL EMERGENCY
PLANNING COMMITTEE

" Aupust 30, 1989 - 6:30 p.m. — Open Meeting
The Old Courthouse, Gloucester, Virginia. &l

The committee will conduct a table top exercise fo
iest the recently approved County Hazardous Materials
Plan.

Ceontact: Georgette N. Hurley,
Administrator, P.0. Box 329, Gloucester,
telephone (804) 693-4042

Aggistant County
VA 23061,

BOARD OF HEALTH

August 8, 1989 - 10 a.m. — Public Hearing
James Madison Building, 109 Governor Street, Main Floor
Conference Room, Richmend, Virginia. &

Notice is hereby given in accordance with § 9-6,14.7.1
of the Code of Virginia that the Board of Health
intends to amend regulation entitled: VR 355-30-01,
Virginia Medical Care Facilities Certificate of Public
Need Rules and Regulations. This action amends the
existing Virginia Medicare Care Facilities Certificate of
Public Need (COPN) Rules and Regulations in order
to implement the COPN program consistent with
amended COPN law that hecomes effective on July 1,
1989,

Statutory Authority: §§ 32.1-12 and 32.1-102.1 et seq, of the
Code of Virginia.

Written comments may be submitted until 3 p.m., August
8, 1989,

Contaci: Marilyn H. West, Director, Division of Resources
Development, Depariment of Health, James Madison Bldg.,
109 Governor St., Richmond, VA 23219, telephone (804)
786-7463 or SCATS 786-7463

BOARD OF HEALTH PROFESSIONS
Task Force on the Practice of Murse Practitioners

T July 31, 1988 - 2 p.m. — Open Meeting

t Auogust 1, 188% - 2 p.m. — Open Meeting

General Assembly Building, Capitol Square, 4th Floor West
Conference Room, Richmond, Virginia. & (Interpreter for
deaf provided if requested)

1 August 1, 1888 - 1¢ a.m. — Informational Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. & (Interpreter for deaf provided if
requested)

The Task Force on the Practice of Nurse Practitioners
will meet and hear comments on access and barriers
to the services of nurse practitioners in Virginia on
July 31, 1989, and August 1, 1989, The public is
invited to comment on issues related to the practice
of certified nurse practitioners on Tuesday, August 1,
1989, commencing at 10 am. Written comments will be
accepted if received by August 31, 1989.

Contact: Richard D. Morrison, Executive Director, 1601
Rolling Hills Dr., Richmond, VA 23229, telephone (804)
662-0918 or SCATS 662-8818

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL
Tt Angust 22, 1989 - $:30 a.m. - Open Meeting

Department of Rehabilitative Services, 4901
Avenue, Richmond, Virginia. &

Fitzhugh

A monthly meeting to address financial, policy or
technical matters which may have arisen since the
last meeting.

Contact: Ann Y. McGee, Director, 805 E. Broad St., 6th
Floor, Richmond, VA 23219, telephone (804) 786-6371 or
SCATS 786-6371

BGARD FOR HEARING AID SPECIALISTS
September 11, 1989 - § a.m. — Public Hearing
Department of Commerce, 3600 West Broad Street, 5th
Floor, Boaré Room 1, Richmond, Virginia. &
Notice is hereby given in accordance with § 9-6.14;7.1
of the Code of Virginia that the Board for Hearing
Aid Specialists intends to amend regulation entitled:
VR 375-01-02. Board for Hearing Aid Specialists
Regulations.
Statutory Authority: § 54.1-201 of the Code of Virginia.
Written comments may be submitted until August 30, 1989,

Contact: Geralde W. Morgan, Administrator, Department of
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Commerce, 3600 W. Broad §t, 5th Fleor, Richmond, VA
23230-4917, telephone (B04) 367-8534

DEPARTMENT OF HISTORIC RESOURCES
State Review Board

t August 15, 1989 - 10 a.m. — Open Meeting
State Capitol, Capitol Square, House Room 1, Richmond,
Virginia. &

A meeiing {o consider the addition of the following
properties to the Virginia Landmarks Register and
their nomination to the National Register of Historic
Places:

. Bellevue, Beford Co.

. Bolling Island, Goochland Co.

Brooks House, Franklin Co.

. Cocke's Mill, Albemarle Co.

. Louisiana Camp, City of Manassas Park

. Marion Male Academy, Marion, Smyth Co.
. Mountain Glen, Bland Co.
Richmond Almshouse
Richmond (City)

9. Shelley Archaeological District, Gloucester Co.

10, Cape Charles Historic District, Northampton Co.

11, Conjuror's Field Archaeological Site, Colonial
Heights

_oo-qc:cn.u.ww--

{Boundary Adjustment),

Contact: Margaret Peters, Information Officer, Department
of Historic Resources, 221 Governor S5t., Richmond, VA
23219, telephone (804) 786-3143, SCATS 786-3143 or
786-4276/TDD =

HOPEWELL INDUSTRIAL SAFETY COUNCIL

August 1, 1989 - % a.m. — Open Meeting

Hopewell Community Center, Second and City Point Road,
Hopewell, Virginia. @& (Interpreter for deaf provided if
requested)

Local Emergency Preparedness Comritiee Meeting on
Emergency Preparedness as required by SARA Title
HI.

Contact: Robert Brown, Emergency Services Coordinator,
300 N, Main St, Hopewell, VA 23860, telephone (804)
541-2298

VIRGINIA HOUSING DEVELOPMENT AUTHORITY
t August 15, 1989 - 9 a.m. — Open Meeting
Omni International Hotel, 777 Waterside Drive, Norfolk,
Virginia. &l

A regular meeting to (i) review and, if appropriate,
approve the minuies from the prior monthly meeting;

(ii} consider for approval and ratification mortgage
loan commitments under its various programs; (lii)
review the authority’s operations for the prior month;
and (iv) consider such other matters and iake such
other actions as they may deem appropriate. Various
committees of the Board of Commissioners may also
meet before or after the regular meeting and consider
matters within their purview., The planned agenda of
the meeting will be available at the offices of the
authority one week prior to the date of the meeting.

Contact: J. Judson McKellar, Jr., General Counsel, 601 S.
Belvidere Street, Richmond, VA 23220, telephone (804)
782-1986

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

August 21, 1989 - 10 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmeond, Virginia.

The purpose of this hearing is to receive public input
on the proposed criteria for accrediting local
jurisdictions’ Building Code Academies. Localitles
which establish training academies for building code
officials, that are consistent with these accreditation
criteria, will be exempt from transmitting the 19 levy
proposed for adoption in the Uniform Statewide
Building Code, Volume I, New Construction Code,

See General Notices section for criteria.

Contact: Gregory H. Revels, Program Manager, Code
Development Office, 205 N. 4th St., Richmond, VA 23219,
telephone (804) 371-7772 or SCATS 371-7772

DEPARTMENT OF HQUSING AND COMMUNITY
DEVELOPMENT (BOARD OF)

August 21, 1989 - 10 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Housing and
Community Development intends to amend regulations
entitled: VR 394-01-03. Survey Standards for the
Inspection of Buildings Being Converted to
Condominiums. The purpose is to amend the survey
standards for inspection of buildings being converted
to condominiums for the presence of ashestos.

Statutory Authority: § 55-79.94 of the Code of Virginia.
Written comments may be submitted until August 25, 1989.

Contact; Gregory H. Revels, Program Manager,
Department of Housing and Community Development, Code
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Development Office, 205 N. 4th St, Richmond, VA 23219,
telephone (804) 371-7772 or SCATS 371-7772
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August 21, 1989 - 10 a.m. - Public Hearing
General Assembly Building, Capito! Square, House Room C,
Richmond, Virginia. &

Notice is hereby given in accordance with § 9-6.14:71
of the Code of Virginia that the Depariment of
Housing and Community Development intends to
amend regulations entitled: VR 394-01-06, Virginia
Uniferm Statewide Fire Prevention Code/i887
Edition.

Statutory Authority: §§ 2795 and 27-97 of the Code of
Virginia.

Written comments may be submitied uniil August 25, 1989,

Contaet: Gregory H. Revels, Program Manager,
Department of Housing and Community Development, Code
Develoment Office, 205 N, 4th St, Richmond, VA 23219,
telephone (B04) 371-7772 or SCATS 371-7772
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August 21, 198 - 10 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richumond, Virginia, &

Motice is hereby given in accordance with § 9-6.14:7.1
of ihe Code of Virginia that the Board of Housing and
Cormmmunity Development intends to amend regulations
entitled: VR 394-01-7. Asbestos Survey Standards for
Buildings te be Renovated or Demolished., The
perpese is to amend the standards for inspecticn
and management of buildings to be renovaied or
demolished.

Statutory Authorify: § 36-99.7 of the Code of Virginia.
Written comments may be submitted until August 25, 1989,

Cemtact: Gregory H. Revels, Program Manager,
Department of Housing and Community Development, Code
Development Office, 205 N. 4th St, Richmond, VA 23219,
telephone (804) 371-7772 or SCATS 371-7772
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August 21, 1989 - 10 a.m, — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. &

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Housing and
Community Development intends to amend reguations
entitied: VR 384-01-21. Virginia Uniform Statewide
Building Code, Volume I, New Construction Code,

1987 Edition.

Statutory Authority: §§ 36-98 and 36-99 of the Code of
Virginia.

Written comments may be submitied until August 25, 1989.

Contaci: Gregory H. Revels, Program Manager,
Department of Housing and Community Development, Code
Development Office, 205 N. 4th St, Richmond, VA 23218,
telephone (804) 371-7772 or SCATS 371-7772
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August 21, 1989 - 16 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia.

Notice is hereby given in accordance with § 9-6,14:7.1
of the Code of Virginia that the Board of Housing and
Community Developmeni intends to amend regulations
enfitled: VR 394-01-22, Virginia Uniform Statewide
Building Code - Volume II Building Mainienance
Code/1987. The purpose is to amend those portions of
the regulations pertaining to: Application to Pre-USBC
and Post-USBC Buildings; Fire Protection Systems for
Use Group R-1 (Hotels, Motels).

Statutory Authority: §§ 36-98 and 36-99 of the Code of
Virginia.

Written comments may be submitted until August 25, 1989,

Centact: Gregory H., Revels, Program Manager,
Department of Housing and Community Development, Code
Development Office, 205 N. 4th Si., Richmond, VA 23213,
telephone (804) 371-7772 or SCATS 371-7772

COUNCIL ON HUMAN RIGHTS

August 10, 1989 - 10 a.m. - Open Meeting
General Assembly Building, Capitol Square, Fourth Floor
Conference Room West, Richmond, Virginia,

A regularly scheduled council meeting.

Contact: Sandra Norman, Staff Administrative Specialisi,
P.0. Box 717, Richmond, VA 23206, telephone (804)
225-2292, tollfree 1-800-633-5510/TDD = or SCATS 225-2202

VIRGINIA COUNCIL ON INIDIANS

September 18, 1989 - 2 p.m. — Open Meetling

Old City Hall, 1001 East Broad Sireet, AT&T
Communications Conference Room, 1st Floor, Richmond,
Virginia

A regular meeting of the Council on Indians fto
conduct general business and fto receive reports from
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the council standing committees.

Contact: Mary Zoller, Information Director, Virginia
Council on Indians, 8007 Discovery Dr., Richmond, VA
23229-8699, telephone (804) 662-9285 or SCATS 662-0285

STATE LAND EVALUATION ADVISORY COUNCIL

August 18, 1989 - 10 a.m. — Open Meeting

September 8, 1989 - 10 a.m. — Open Meeting

Department of Taxation, 2220 West Broad Sireet,
Richmond, Virginia. Bl

A meeting to determine a range of suggested values
for each of the several soil conservation service land
capability classifications for agricultural, horticultural,
forest and open-space uses in the various areas of the
Commonwealth,

Contact: David E. Jordan, Assistant Director, Property Tax,
P.O0. Box 6L, Richmond, VA 23282, telephone (804)
367-8020 or SCATS 367-8020

VIRGINIA LONG-TERM CARE COUNCIL
September 28, 1989 - 9:36 a.m. — Open Meeting

Cabinet Conference Room, 622 Ninth Street
Buiiding, Richmond, Virginia. &

Office

Business pertains to developing increased long-term
care services for disabled or chronically ill people of
all ages.

. Contact: Thelma E, Bland, Deputy Commissioner, 700 E.
Franklin St, 10th Floor, Richmond, VA 23219-2327,
telephone (804) 225-2271/TDD = , tollfree 1-800-552-4464
or SCATS 225-2271

LONGWOOD COLLEGE
Board of Visitors
1 August 24, 1989 - 10 a.m. ~ Open Meeting
Longwood College Campus, Virginia Room, - Farmville,
Virginia. @&

A meeting to conduct business pertaining to the
governance of the institution.

Contact: William F. Dorrill, Longwood College, Farmville,
VA 23901, telephone (804) 392.9211 or SCATS 265-4211

MARINE RESOURCES COMMISSION

t August 1, 1989 - 9:30 a,m. — Open Meeting
Marine Resources Commission, 2600 Washington Avenue,
4th Floor, Room 403, Newport News, Virginia. &

The commission wilt meet on the first Tuesday of
each month to hear and decide cases on fishing
licensing, oyster ground leasing, enviromental permits
in wetlands, botfomlands, coastal sand dunes and
beaches. It hear and decides appeals made on local
wetlands board decisions.

Fishery management and conservation measures are
discussed by the commission. The commission s
empowered to exercise general regulatory power
within 15 days and is empowered to take specialized
marine life harvesting and conservation measures
within five days.

Contact: Sandra S. Schmidi, Secretary o the Commission,
2600 Washington Ave., Room 303, Newport News, VA
23607-0756, telephone (804) 247-2208

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

September 1, 1989 — Written comments may be submitted
until this date,

Notice is hereby given in accordance with § 9-6,14:7.1
of the Code of Virginia that the Department of
Medical Assistance Services intends to amend
regulations entitled: VR 460-02-4.191. Disproportionate
Share Adjustments for Inpatient Hospitals, These
proposed regulations intend to regulate the additional
reimbursement fo qualifying hospitals which serve a
disproportionately higher number of Medicaid days.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submifted until 430 p.m,
September 1, 1989, to William R. Blakely, Director,
Division of Cost Settlement and Audit, Department of
Medical Assistance Services, 600 East Broad Sireet, Suite
1300, Richmond, Virginia 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
St., Suite 1300, Richmond, VA 23219, telephone (804)
786-7933

% K F ok ok % ok %

September 15, 1988 — Written comments may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medical
Assistance Services intends to adopt regulations
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entitted: VR 460-03-3.1100; VR 460-05-2000.0000; VR
460-65-2000.10080. New Drug Review Program. The
proposed regulations will regulate Medicaid’s coverage
of new drugs as a cost savings measure.

Statufory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until September 15,
1989, to Slephen B. Riggs, D.D.S., Director, Division of
Health Services Review, 600 E. Broad Street, Suite 1300,
Richmond, Virginia 23219,

Contact: Victorla P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
Si, Suite 1300, Richmond, VA 23219, telephone (804)
786-7933

GOVERNOR’S ADVISORY BOARD ON MEDICARE AND
MEDICAID

T Auvgust 28, 1989 - 2 p.m. — Open Meeting
Hyatt Hotel - I-64, West Broad Sireet, Richmond, Virginia,

An open meeting to discuss 1990 Legislative Proposals
and Budget Addenda items.

Contact: Jacqueline Fritz, Department of Medical
Asgistance Services, 600 E. Broad St., Richmond, VA 23219,
telephone (804) 786-7958

BOARD OF MEDICINE

September Z0, 1988 — Written comments may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medicine
intends o adopt and amend regulations entitled: VR
465-02-01, Practice of Medicine, Osieopathy, Podiatry,
Chiropraciic, Clinical Psychology, and Acupuncture,
The purpose is to amend regulations to clarify
advertising free services/examination of practitioners
of the healing arts and establish fees for special
purpose examinations, out-of-state candidates to sit for
FLEX, and withdrawing an application for licensure.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Written comments may be submitted until September 20,
1983, to Hilary H. Conner, M.D. Executive Director,
Virginia Board of Medicine, Department of Health
Professions, 1601 Rolling Hills Drive, Surry Building,
Richmond, VA 23228-5005, telephone (804) 662-9908.

Contact: Eugenia K. Dorson, Board Administrator, Board of
Medicine, 1601 Rolling Hills Dr,, Richmond, VA 23229-5005,
telephone (804) 662-9925 or SCATS 662-9925

Credentials Committee

t August 12, 1989 - 8:15 a.m. — Open Meeting

Department of Health Professions, 1601 Rolling Hills Drive,
Surry Building, Board Room 1, 2nd Floor, Richmond,
Virginia. &

The committee will meet to conduct general business,
interview, and review medical credentials of applicanis
applying for licensure in Virginia in open and
Executive Session and discuss any other items which
may come before this committee.

Contact: Eugenia K. Dorson, Board Adminisirator, Board of
Medicine, 1601 Rolling Hills Dr., Richmond, VA 23228-5005,
telephone (804) 662-9925 or SCATS 662-9925

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

t August 23, 1989 - 10 a.m. — Open Meeting
General Assembly Building, Capitol Square,
Virginia. @&

Richmond,

A regular monthly meeting. Agenda {o be published on
August 9, 1989, Agenda may be obtained by calling
Jane Helfrich.

Contact: Jane Helfrich, Administrative Staff, Department of
Mental Health, Mental Retardation and Substance Abuse
Services, P.0. Box 1797, Richmond, VA 23214, telephone
(B04) 786-3921 or SCATS 786-3921

DEPARTMENT OF MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE SERVICES

August 15, 188% - 10 a.m., — Public Hearing

James Monroe Building, 101 North 14th Sireet, Conference
Rooms D and E, Richmond, Virginia. & (Interpreter for
deaf provided upon request. Please request by July 24,
1989.)

Avgust 15, 198% - 10 a.m. — Public Hearing

Roanoke City Hall, 215 Church Avenue, Council Chambers,
Room 450, Roanoke, Virginia, & (Interpreter for deaf
provided upon request. Please request by July 24, 1989.)

August 15, 1989 - 10 a.m. — Public Hearing

Norfolk Public Schoois Building, 800 East City Hali
Avenue, 12th Fleor Beard Room, Room 202, Norfolk,
Virginia, @ (Interpreter for deaf provided upon request.
Please request by July 24, 1989.)

Augost 15, 1989 - 10 a.m. — Public Hearing

Oakton Corporate Center, 10461 White Granite Drive, 3rd
Floor Training Room, Suite 300, Oakton, Virginia. E
(Interpreter for deaf provided upon request, Please request
by July 24, 1989.)
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August 15, 1988 - 7:30 p.m. ~ Public Hearing

Holiday Inn-Koger Center-South, 1021 Koger Center
Boulevard, Anna Room, Richmond, Virginia. @ {(Interpreter
for deaf provided upon request, Please request by July 24,
1989.)

August 15, 1989 - 7:30 p.m. — Public Hearing

Roanoke City Hall, 215 Church Avenue, Council Chambers,
Room 450, Roanoke, Virginia, ® (Interpreter for deaf
provided upon request. Please request by July 24, 1989,)

Notice is hereby given in accordance with this
agency’s public participation guidelines that the
Department of Mental Health, Mental Retardation and
Substance Abuse Services, acting as the lead agency
administering Part H (EHA) early intervention
services to infants and toddiers with handicaps (Public
Law 98-457), intends to conduct public hearings for the
purpose of presenting the FY 89 State Early
Intervention Grant Application. Interested parties are
asked te give their comments and suggestions. Copies
of the grant may be obtained by contacting the
Department of Mental Health, Mental Retardation and
Substance Abuse Services employee listed below. The
application will be available as of June 1, 1989.
Written comments will be accepted by the listed
contact person until August 18, 1989,

Contact: Michael Fehl, Ed.D., Department of Mental
Health, Mental Retardation and Substance Abuse Services,
P.O. Box 1797, Richmond, VA 23214, telephone (804}
786-3710

VIRGINIA MILITARY INSTITUTE
o  Board of Visitors
August 5, 1989 - 8:30 a.m. — Open Meeting
The Homestead, Hot Springs, Virginia. @

A regular summer meeting of the VMI Board of
Visitors.

Election of president
Committee reports

Contact: Colonel Edwin L. Dooley, JIr., Secretary to Board
of Visitors, Virginia Military Institute, Lexington, VA 24450,
telephone (703) 464-7206

DEPARTMENT OF MOTOR VEHICLES
September 11, 1988 - 10:30 a.m. — Public Hearing
Department of Motor Vehicles, 2300 West Broad Street,
Cafeteria, Richmond, Virginia

1 September 12, 1989 - 1 p.m. — Public Hearing
Ramada Renaissance, Herndon, Virginia. &

f September 14, 1989 - 10:30 a.m. — Public Hearing
Sheraton Inn, Military Circle, Norfolk, Virginia

t September 15, 1889 - 10:30 a.m. — Public Hearing
Holiday Inn, Route 58 & I-85, South Hill, Virginia. @

1t September 19, 1989 - 18:30 a.m. — Public Hearing
Virginia Highlands Community College Auditorium, Bristol,
Virginia. &

t September 20, 1989 - 10:20 a.m. — Public Hearing
Roanoke Airport Marriott, Roanoke, Virginia. &

t September 21, 1989 - 10:30 a.m. — Public Hearing
Red Carpet Inn, Waynesboro, Virginia. ®

Notice is hereby given in accordance with § 9-6.14;7.1
of the Code of Virginia that the Depariment of Motor
Vehicles intends to adopt regulations entitled: VR
485-50-8901. Virginia Commercial Driver’s License
Regulations. These regulations establish certain
standards and requirements for licensing drivers of
commercial motor vehicles in Virginia. These
requirements and standards relate to (i) the licensing
of new residents and nonresidents, (ii) the satisfaction
of vision requirements, and (ili} the administration of
skills tests by persons other than DMV employees. The
Virginia Commercial Driver’s License Act (House Bill
1675, enacted by the 1989 General Assembly); the
federal Commercial Motor Vehicle Safety Act of 1986
(Tifte XII of Public Law 9%-750), and §§ 46.1-26 and
46.1-370.2 of the Code of Virginia.

Statutory Authority: §§ 46.1-26 and 46.1-370.2 of the Code
of Virginia.

Written comments 'l'nay ‘be submitted until September 1,
1989,

Contact: Dan W. Byers, DSA Assistant Administrator or
Rudy C. McColtum, CDL Program Manager, Department of
Motor Vehicles, P.0. Box 27412, Richmond, VA 23269,
telephone (804) 367-1836 (Dan Byers) or 367-6633 (Rudy
McCollum)

September 26, 1989 - 10 a.m. - Public Hearing
Holiday Inn Airport, 6626 Thirlane Road, Roanoke,
Virginia. & (Interpreter for deaf provided if requested)

September 27, 1989 - 1 p.m. — Public Hearing

Best Western Springfield Inn, 6550 Loisdale Court,
Springfield, Virginia. @& (Interpreter for deaf provided if
requested)

October 2, 1988 - 10 a.m. — Public Hearing
Omni, 100 Batten Bay Boulevard, Newport News, Virginia.
& (Interpreter for deaf provided if requested)

October 3, 1989 - 1 p.m. — Public Hearing
Depariment of Motor Vehicles, 2300 Wesi Broad Street,
Richmond, Virginia. (Interpreter for deaf provided if
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requested)

The Department of Motor Vehicles, in conjunction with
the Commission on Virginia Alcohol Safety Action
program and the Transportation Safety Board, will
conduct a public hearing for the purpose of discussing
issues regarding SJR 172, administrative revocation of
the drivet’s licenses of persons who operate motor
vehicles while under the influence of alcohol or drugs,
or both, or who refuse to submit to chemical testing
after having been arresied for driving under the
influence.

Centact: Vince M. Burgess, Administrator, Traffic Safety
Administrator, P.0. Box 27412, Richmond, VA 23269,
telephone (804) 367-8150 or SCATS 367-8150

BCARD OF NURSING

July 31, 128% - 10 a.m. — Open Meeting

Lynchburg General Hospital, Large Private Dining Room,
1901 Tate Springs Road, Lynchburg, Virginia. [
{Interpreter for deaf provided if requested)

Four formal hearings will be held tfo inquire intc
allegations that certain laws and regulations governing
the practice of nursing in Virginia may have been
violated.

t August 24, 1989 - 10 a.m. — Public Hearing

General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. (Interpreter for deaf provided if
requested)

10 a.m, - Public hearing to receive comments on
proposed regulations to establish a regisiry for Clinical
Nurse Specialists and to prescribe MINIMUM
standards for programs preparing such specialists.

1:30 p.m. - Public hearing to receive comments on
existing Board of Nursing Regulations including
emergency regulations for Certified Nurse Aides.
Hearing is first step in the board’s biennial review of
its regulations.

Contact: Corinne F. Dorsey, R.N,, Executive Director, 1601
Rolling Hills Drive, Richmond, VA 23229, telephone (804)
662-9908 or (toll-free) 1-800-533-1560

BOARD OF NURSING HOME ADMINISTRATORS

t September 6, 1989 - 8 a.m. — Open Meeting

T September 7, 1889 - 8 a.m. — Open Meeting

Depariment of Health Professions, 1601 Rolling Hills Drive,
Richmond, Virginia. &

National and State Examinations will be given fo
applicants for licensure for nursing home
administrators,

Board committee meetings,

Centact: Mark L. Forberg, Executive Director, 1601 Rolling
Hills Dr., Richmond, VA 23279-5005, telephone (804)
662-9111

BOARD FOR OPTICIANS

T August 10, 5989 - 0 am. ~ Open Meeting
Depariment of Commerce, 3600 West Broad Streef, 5th
Floor, Richmond, Virginia. s

A meeting to review (i) enforcement cases; (i)
correspondence; {iii) applications; (iv) regulations; (v)
routine board business; (vi) old business; and (vii)
new business,

Comntaci: Roberta L. Banning, Assistant Director,
Department of Commerce, 3600 W. Broad St., Richmond,
VA 23230-4917, telephone (804) 367-8590 or toll-free
1-800-552-3016 (VA only)

BOARD OF PHARMACY

T August 9, 1988 - 9 am. — Open Meeting
Department of Health Professions, 1601 Rolling Hills Drive,
Richmond, Virginia

A board meeting and possible adoption of proposed
fee incCreases.

Contaect: Jack B. Carson, Executive Director, Virginia
Board of Pharmacy, 1601 Rolling Hilis Dr.,, Richmond, VA
23229, telephone (804) 662-9911

BOARD OF PROFESSIONAL COUNSELORS

August 3, 198% - § a.m. — Open Meefing
August 4, 198% - 9 am. — Open Meeting
The Tides Lodge, Irvington, Virginia

A meeting to (1) conduct business of the board
including receiving commitiee reports; (ii) review the
board’s regulations; and (iii) engage in planning for
the board for the 1930-92 biennium.

Centact: Stephanie A. Sivert, Executive Director, or Joyce
D. Williams, Administrative Assistant, 1601 Rolling Hills
Dr,, Richmond, VA 23229, telephone (804) 662-8912 or
SCATS 662-9912

BOARD OF PROFESSIONAL COUNSELORS AND THE
BOARD OF PSYCHOLOGY

T August 24, 1988 - 9 a.m. — Open Meeting
Department of Health Professions, 1601 Rolling Hills Drive,
Richmond, Virginia, &
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The Board of Psychology and the Board of
Professional Counselors will meet jointly {o hear
testimony in a formal hearing regarding a licensee of
both boards.

Contact; Stephanie A. Sivert, Executive Director, or Joyce
D. Williams, Administrative Assistant, 1601 Rolling Hills
Dr., Richmond, VA 23229, telephone (804) 662-0912 or
SCATS 662-9912

BOARD OF PSYCHOLOGY
¥ Avgust 24, 198% - 9 a.m. — Open Meeting

See preceding eniry under “Board of
Counselors and the Board of Psychology.”

Professional

¥ August 25, 1989 - 9 a.m. — Open Meeting
Department of Health Professions, 1601 Rolling Hills Drive,
Richmond, Virginia, &

A meeting to (i) conduct general board business and
(ii)y review applications for licensure, residency, and
regisirations as Technical Assistants.

Contact: Stephanie A, Sivert, Executive Director, 1601
Rolling Hills Dr, Richmond, VA 23228-5005, telephone
(804) 662-9913

VIRGINIA RACING COMMISSION

T August 8, 1889 - 10 a.m. — Open Meeting
VSRS Building, 1204 East Main Street, Richmond, Virginia,
&l

A regular cdr'n'rhissi'dh”méeting.

Contact: Pat Green, Office Manager, P.0. Box 1123,
Richmond, VA 23208, telephone (804) 371-7363 or SCATS
371-7363

* k & k Kk % ¥ X

September 1, 1989 — Wrilien comments may be received
untit this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Virginia Racing
Commission intends to adopt regulations entifled: VR
662-01-01. Virginia Racing Commission Public
Participation Guidelines for Adoption or Amendment
of Regulations. The guidelines will establish
permanent procedures to solicit and obtain comments
from interested individuals and organizations as the
commission drafts and promulgates regulations
governing horse-racing and parimutuel wagering.

Statutory Authority: § 59.1-369 of the Code of Virginia,

Written comments may be submitted until September 1,

1989, to Chairman, Virginia Racing Commission, P.0. Box
1123, Richmond, Virginia 23208.

Contact: Elizabeth Kaplan, Senior Analyst, Depariment of
Planning and Budget, P.O. Box 1422, Richmond, VA 23211,
telephone (804) 786-7478 or SCATS 786-7478

REAL ESTATE BOARD
August 5, 1989 - 10:30 a.m. - Open Meeting
Department of Agriculture and Consumer Services, 4832
Tyreeanna Road, Lynchburg, Virginia

The board will meet to conduct a formal hearing:

File Number 87-00327, Real Estate Board v. Agnes H.
Dowdy,

Contact: Gayle Eubank, Hearings Coordinator, Department
of Commerce, 3600 W. Broad St., 5th Fleor, Richmond, VA
23230, telephone (804) 367-8524

SAFETY AND HEALTH CODES BOARD

t August 7, 1989 - 10 a.m. — Open Meeting

General Assembly, Capitol Square, House Room C,

_ Richmond, Virginia. &

The board will meet to consider the following:

1. Request for Variance under § 40.1-51.19 of the Code
of Virginia, Extension of Certificate of Inspection
Expiration Date - Multi-Trade Group, In¢c, &
Multi-Trade of Martinsvilie.

2. Request for Variance under the Boiler and Pressure
Vessel Safety Act for ceriain miniature hobby boilers.

3. Proposed regulations on Local Government
Certification of Boiler and Pressure Vesse! Operators.

4, Underground Construction Standard, 1926.800.

5. Amendment to the Air Contaminents Siandard,
Permissible Exposure Limits, Corrections, 1810.1000.

6. Amendment to the Lead Standard, 1910.1025.
Contact: Jay W. Withrow, Director, Office of Federal
Liaison and Technical Support, Department of Labor and
Industry, P.O, Box 12064, Richmond, VA 23241, telephone
(B04) 786-9873 or SCATS 786-9873

DEPARTMENT OF SOCIAL SERVICES (BOARD OF)

August 24, 1989 — Writien commenis may be submitted
until this date.
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Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Social
Services intends to adopt regulations entitled: VR
615-70-17. Child Support Enforcement Programs. This
reguiation describes the rules the Deparitment of
Social Services will use in establishing, enforcing, and
collecting child support payments.

Statutory Authority: § 63.1-25 of the Code of Virginia.

Written comments may be submitted until August 24, 1889,
{o Jane Clements, Department of Social Services, Division
of Child Support Enforcement, 8007 Discovery Drive, Blair
Building, Richmond, Virginia, 23229-8699,

Contact: Margaret J. Friedenberg, Legislative Analyst,
Department of Social Services, 8007 Discovery Drive, Blair
Buiilding, Richmond, VA 23220-8699, telephone (804)
662-9217 or SCATS 662-9217

COMMONWEALTH TRANSPORTATION BOARD

1 Aungust 16, 1889 - 2 p.m. — Open Meeting

Department of Transportation, 1401 East Broad Sireet,
Board Room, Richmond, Virginia. & (Interpreter for deaf
provided if requested)

A work session of the Commonwealth Transportation
Board and the Department of Transportation staff.

1 August 17, 1989 - 10 am. - Open Meeting

Department of Transportation, 1401 East Broad Stireet,
Board Room, Richmond, Virgnia, @& (Interpreter for deaf
provided if requested)

A monthly meeting to voie on proposals presented
regarding bids, permiis, additions and deletions to the
highway system, and any other matters requiring
hoard approval.

Contact: Albert W, Coates, Jr., Assistant Commissioner,
Department of Transportation, 1401 E. Broad §&t.,
Richrmond, VA, telephone (804) 786-9950

VIRGINIA RESOURCES AUTHORITY

t August 8, 1888 - 10 am. — Open Meeting
Mutual Building, 909 East Main Sireet,
Conference Room A, Richmond, Virginia,

Suite 707,

The board will meet to approve minutes of -the
meeting of July 11, 1989, to review the authority’s
operations for the prior months; and to consider other
matters and take other actions as they may deem
appropriate. The planned agenda of the meeting will
be available at the offices of the authority one week
prior to the date of the meeting.

Centact: Shockley D, Gardner,

Jr,, P.O. Box 1300,

Richmond, VA 23210, telephone (804) 644-3100

DEPARTMENT FOR THE VISTTALLY HANDICAPPED

Interagency Coordinating Council on Delivery of Related
Services to Handicapped Children

August 22, 1989 - 1:30 p.m. — Open Meeting
Department for the Visually Handicapped, 387 Azalea
Avenue, Richmond, Virginia. ®

A& regular monthly meeting,

Contact: Glen R. Slonneger, Jr., Department for the
Visually Handicapped, 397 Azalea Ave.,, Richmond, VA
23227, telephone (804) 371-3140

VIRGINIA COUNCIL ON VOCATIONAL EDUCATION

t August 2, 1989 - 10 am. — Open Meeting

t August 3, 1989 - 8:30 a.m. — Open Meeting
Jefferson-Sheraton Hotel, Franklin and Adams Streets,
Richmond, Virginia

August 2, 1989 - 10 a.m.
10 a.m. - Orientation session for new members
1:30 p.m. - General Session
3 p.m. - Commiiiee Meetings (State Plan and Private
Sector Initiatives, Evaluation and Access)
4:30 p.m. - Executive Committee

August 3, 1989 - 8:30 a.m.
8:30 a.m. - Business session: Reports will be received
from council committees, Virginia Department of
Education, Governor’s Job Training Coordinating
Council, Virginia Community College System, and
Department of Correctional Education.

Contact: George S. Orr, Jr, Executive Director, Virginia
Council on Vocational Education, 7420-A Whitepine Rd.,
Richmond, VA 23237, ielephone (804) 275-6218

VIRGINIA VOLUNTARY FORMULARY BOARD

Auguost 10, 1989 - 10:30 a.m. — Open Meeting

Department of Health, James Madison Building, 109
Governor Street, Main Floor Conference Room, Richmond,
Virginia.

A meeting to review public hearing comments and
product data for drug products being considered for
inclusion in the Virginia Voluntary Formulary.

Contact: James K. Thomson, Bureau of Pharmacy Services,
109 Governor St., Richmond, VA 23219, telephone (804)
786-4326 or SCATS 786-3596

Virginia Register of Regulations

3372



Calendar of Events

DEPARTMENT OF WASTE MANAGEMENT

1 August 31, 1989 - 7:30 p.m. — Public Hearing
Charles City County Neighborhood Center,
Complex, Charles City, Virgnia,

Courthouse

A public hearing on the draft permit for the proposed
Charles City County landfill will be held pursuant to §
7.2 E 2, VR 672-20-10, The draft permit will be
available for public review and comment by August
17, 1989, subject to the results of the full review
pursuant to § 7.2 D 3, VR 672-20-10. A public
announcement will be made in the Richmond
Times-Dispatch at least two weeks prior to the
scheduled date should cancellation become necessary.

Contact: Persons wishing to speak contact: A. C. McNeer,
Hearing Officer, Department of Waste Management,
Division of Administration, James Monroe Bldg., 101 N,
14th St.,, 11th Floor, Richmond, VA 23219, {elephone (804)
225-2667; for additional information contaci: E. D. Gillispie,
Department of Waste Management, Division of Technical
Services, James Monroe Bidg, 101 N. 14th St., 11th Floor,
Richmond, VA 23219, telephone (804) 225-2667

STATE WATER CONTROL BOARD

August I, 198% - 9 a.m. — Open Meeting

August 2, 1989 - 9 a.m. — Open Meeiing

Sheriff’'s Administration Building, Training and Conference
Center, 401 Albemarle Drive, Chesapeake, Virginia, &

A regular board meeting

1 August 17, 1989 - 2 pm. — Open Meeting
Virginia War Memorial, 621 South Bélvidere Street,
Richmond, Virginia.

The purpose of this meeting is to allow the public an
opportunity to review and comment on the board’s
draft list of targeted FY 90 loan recipients, the FY 50
draft list and FY 90 Intended Use Plan,

Contact: Doneva A. Dalton, Hearing Reporter, State Water
Control Board, Office of Policy Analysis, P.O. Box 11143,
Richmond, VA 23230, telephone (804) 367-6329

ok ok ok ok ¢ % %

August 22, 1989 - 10 a.m. — Public Hearing
Augusta County Office Building, 6 East Johnson Street,
Board Room (# 174), Staunton, Virginia

August 22, 1989 - 7 p.m. — Public Hearing
Washington County Board of Supervisors Room, 205
Academy Drive, Abingdon, Virginia

August 23, 1989 - 2 p.m. — Public Hearing
City of Danville Council Chambers, Municipal Building, 4th
Floor, 418 Patton Street, Danville, Virginia

August 29, 1989 - 2 p.m. — Public Hearing
Williamsburg/James City Courthouse Council Chambers,
321-45 Court Street, West, Williamsburg, Virginia

August 31, 1989 - 7 p.m, — Public Hearing
Prince William County, McCourt Building, Board Room, 1
County Complex, 4850 Davis Ford Road, Prince William,
Virginia '

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the State Water Control
Board intends to amend regulations entitled: VR
$80-21-01, Surface Water Standards with General,
Statewide Application; and VR 680-21-03. Waier
Quality Criterila for Surface Water. The board
proposes to repeal existing regulations. The purpose of
this proposed action is to adopt standards for toxics
for protection of aquatic life to comply with federal
regulations which state that water quality standards
musi be adopted for section 307(a) toxic pollutants.
The associated narrative and amendments to existing
sections are necessary to clarify the language, specify
the implementation of the standards and provide a
mechanism whereby permittees could request alternate
permit limitations due to site specific factors,
technology/economic limitations, or cases where
nafural background levels exceed established
standards,.

Statutory Authority:
Virginia.

§ 621-44.15(3a) of the Code of

Written comments may be submifted until 4 pum,
September 18, 1989, to Deneva Dalion, Hearing Reporter,
State Water Control Board, P.O. Box 11143, Richmond,
Virginia 23230,

Contact: Elleanore Moll, Office of Environmenta! Research
and Standards, State Water Control Board, P.0O. Box 11143,
Richmond, VA 23230, telephone (804) 367-6418 or SCATS
367-6418 ‘

X ok K K K K % %

August 29, 1989 - 7 p.m, -~ Public Hearing
Williamsburg/James City Courthouse Council
321-45 Court Street, West, Williamsburg, Virginia

Chambers,

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the State Water Control
Board intends to amend regulations entitled: VR
680-13-04. Eastern Virginia Groundwater Management
Area, The proposed amendments would expand the
existing Groundwater Management Area in
Southeastern Virginia to include the counties of
Charles City, James City, King William, New Kent, and
York; the areas of Chesterfield, Hanover, and Henrico
counties east of Interstate 95; and the cities of
Hampton, Newport News, Poquoson, and Willlamsburg.

Statutory Authority: § 62.1-44.96 of the Code of Virginia.
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Written comments may be submifted until 4 p.m,
September 15, 1989, to Doneva Dalion, Hearing Reporter,
State Water Coniroi Board, P.0. Box 11143, Richmond,
Virginia 23230.

Contact: Fred C. Cunningham, Officer of Water Resources
Management, State Water Control Board, P.0. Box 11143,
Richmond, VA 23230, telephone (804) 367-0411 or SCATS
367-0411

BOARD FOR WATERWORKS AND WASTEWATER
WORKS OPERATORS

t August 2, 1989 - 8 a.m. — Open Meeting
Department of Commerce, 3600 West
Richmeond, Virginia. &

Broad Sireet,

An open meeting to conduct regulatory review and
routine board business,

Contact: Geralde W. Morgan, Adminsirator, Department of
Commerce, 3600 W. Broad St., Richmond, VA 23230-4917,
telephone (804) 367-8534, toll-free 1-800-552-3016 or SCATS
367-8534

WINCHESTER LOCAL EMERGENCY PLANNING
COMMITTEE

1 August 2, 1989 - 3 p.m. — Open Meeting
O’Sullivan Corporation, Valley Avenue, Winchester, Virginia.
&

O'Sullivan is hosting a Response Readiness Training
Session, to demonsiraie to members of the committee
O'Sullivan’s ability to resolve releases of hazardous
substances.

Contact: Kim Havenner, SARA Clerical Aide, 126 N,
Cameron St., Fire Depariment Headquarters, Winchester,
VA 22601, telephone (703) 665-5695

VIRGINIA COUNCIL ON THE STATUS OF WOMEN
September 11, 1989 — CANCELLED
The Embassy Suites Hotel, 2925 Emerywood Parkway,
Richmond, Virginia

This meeting has been cancelled.
September 12, 1988 - 8 a.m, — CANCELLED
The Embassy Suites Hotel, 2925 Emerywood Parkway,
Richmond, Virginia

This meeting has been cancelled.
Contact: Bonnie H, Robinson, Executive Director, 8007

biscovery Dr.,, Richmond, VA 23229-8699, telephone (804)
662-8200 or SCATS 662-0200

LEGISLATIVE

JOINT SUBCOMMITTEE STUDYING THE FEASIBILITY
OF CREATING AN ADMINISTRATIVE LAW JUDGE
PANEL AND THE ESTABLISHMENT OF UNIFORM

RULES OF PROCEDURE FOR ADMINISTRATIVE
HEARINGS

T August 28, 1989 - 10 a.m. — Open Meeting
General Assembly Building, Capitol Square, House Room C,
Richmeond, Virginia. &

The joint subcommitiee will consider aliernatives,
including the establishment of these alternatives, to
the current hearing officers systems in Virginia. HJR
333

Contaci: Mary Geisen, Division of Legislative Services,
General Assembly Bldg.,, Capitol Square, Richmond, VA
23219, telephone (804) 786-3591

SENATE COMMITTEE ON AGRICULTURE,
CONSERVATION AND NATURAL RESOURCES

t August 17, 1889 - 10 a.m. - Public Hearing
General Assembly Building, Capitol Sguare, Senaie Room
A, Richmond, Virginia. &

A public hearing on the implementation of the
Chesapeake Bay Preservation Act,

Contact; Marty G. Farber, Research Associate, Division of
Legislative Services, P.0O. Box 3-AG, Richmond, VA 23208,
telephone (804) 786-3591

COMMISSION TO STUDY ALTERNATIVE METHODS OF
FINANCING CERTAIN FACILITIES AT
STATE-SUPPORTED COLLEGES AND UNIVERSITIES

August 17, 1888 - 1 p.m. - Open Meeting
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. &

An organizational meeting to set agenda for interim
meetings. HIR 373

Contact: Kathleen G. Harris, Staff Attorney, Division of
Legislative Services, General Assembly Bldg., Capitol
Square, Richmond, VA 23219, telephone (804) 786-3591
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JOINT SUBCOMMITTEE STUDYING BANKING
SERVICES FOR LOW AND MODERATE INCOME
CONSUMERS

t July 31, 1989 - 11 a.m. — Public Hearing
Chesapeake City Council Chambers, New City Hall, 306
Cedar Road, Chesapeake, Virginia

t August 24, 1989 - 11 a.m. — Public Hearing
Roanoke City Council Chambers, Municipal Building, 215
Church Avenue, S.W., Roanoke, Virginia

A public hearing. SJR 226

Contact: Arlen Bolstad, Staff Attorney, Division of
Legislative Services, P.0. Box 3-AG, Richmeond, VA 23208,
telephone (804) 786-3691, or Thomas Gilman, Chief
Commiitee Clerk, Senate of Virginia, P.0. Box 396,
Richmond, VA 23203, telephone (804) 786-7869

VIRGINIA CODE COMMISSION

1 September 5, 1989 - 10 a.m. — Open Meeting
General Assembly Building, Capitol Square, Sixth Floor
Conference Room, Richmond, Virginia. &

The commission will meet fo begin its revision of Title
51 (Pensions and Retirement). It will also review the
current status of The Virginia Register of Regulations,

Contact: Joan W, Smith, Registrar of Regulations, General
Assembly Bldg, Room 252, P.,0. Box 3-AG, Richmond, VA
23208, telephone (B04) 786-3581

VIRGINIA STATE CRIME COMMISSION

t August 1, 1989 - 2 p.m. — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. @&

Full Drug Task Force Kickoff. Presentations from
agency heads of the Drug Enforcement Administration;
U.S. Marshal’s Service; and INTERPOL.

t August 14, 198% - 4 p.m. — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. (&l

Purpose of the meeting will be for the Law
Enforcement Subcommitiee to review matters
concerning Court Security and Plastic Firearms (HJR
367) and discussion of any other concerns pertaining
to law-enforcement issues.

1 August 14, 1989 - 2 p.m. - Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. &

Purpose of the meeting will be for the Treatment

Issues Subcomrnittee {o review matters concerning the
education of handicapped inmates which was
authorized by HIR 283

1 August 15, 1989 - 9 a.m. — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia, & . ‘

Purpose of the meeting will be for the Victims and
Witnesses Subcommittee to review matters concerning
the continued study as authorized by HJR 48. Review
reports from the Division of Crime Victims
Compensation and any other concerns of members,

+ August 15, 1989 - 10 am. - Open Meeting = .
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. &

Purpose of the meeiing wil be for the Corrections
Subcommittee to review matters concerning the study
of Shock Incarceration (HJR 321) and the Youthful
Offender Act, and discussion of any other concerns
pertaining to on-going correctional issues.

+ August 15, 1989 - 2 p.m, — Open Meeting
General Agsembly Building, Capitol Square, House Room
D, Richmond, Virginia. (&

Purpose of the meeting will be for the Law
Enforcement Subcommiitee to examine drug-related
efforts in law-enforcement and the effectiveness of the
state’s anti-drug efforts as authorized by SJR 144,

1 Aupust 14, 1989 - 9 a.m. — Open Meeting ‘

General Assembly Building, Capitol Square, House Room

D, Richmond, Virginia. &
Purpose of the meeting will be for the Education
Subcommittee to examine drug awareness education
efforts in the Commonwealth pursuant to SJR 144,

t August 186, 1989 - 1 p.m, — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. &

Purpose of the meeting will be for the
Corrections/Rehabilitation Subcommitiee to examine
drug-related treatment efforts and assess the
effectiveness of consumption reduction programs
pursuant to SJR 144,

Contact: Robert E. Colvin, Executive Director, General
Assembly Bidg.,, 9th Floor, Room 815, P.0. Box 3-AG,
Richmond, VA 23208, telephone (804) 225-4534

LONG-TERM CARE SUBCOMMITTEE OF THE JOINT
SUBCOMMITTEE STUDYING HEALTH CARE FOR ALL
VIRGINIANS

t August 21, 1989 - 9:30 a.m, — Open Meeting
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T September 11, 1989 - 1 p.m. — Open Meeting
General Assembly Buijlding, Capitol Square, House
Appropriations Room, 9th Floor, Richmond, Virginia. &

A regular meeting. SJR 214

Contact: Jane Kusiak, House Appropriations Office, 9th
Floor, General Assembly Bldg., Richmond, VA 23219,
telephone (804) 786-1837 or John McE. Garrett, Deputy
Clerk, Senate of Virginia, P.0. Box 396, Richmond, VA
23203, telephone (804) 786-4639 '

UNINSURED SUBCOMMITTEE OF THE JOINT
SUBCOMMITTEE STUDYING HEALTH CARE FOR ALL
VIRGINIANS

September 18, 1989 - 1:30 p.m. — Open Meeting
General Assembly Building, Capitol Square,
Conference Room, Richmond, Virginia, @&

10th Floor

A regular meeting. SIR 214

Contact: John McE. Garrett, Deputy Clerk, Senate of
Virginia, P.0. Box 396, Richmond, VA 23203, telephone
(804) 786-4639 or Dick Hickman, Senate Finance Office,
10th Floor, General Assembly Bldg., Richmond, VA 23219,
telephone (804) 786-4400

JOINT SUBCOMMITTEE STUDYING INDIGENT
DEFENSE SYSTEMS

August 2, 1989 - 10 a.m, — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. &

A regular meeting. HIR 279

Contact: Mary Devine, Staff Attorney, Division of
Legislative Services, P.0. Box 3-AG, Richmond, VA 23208,
telephone (804) 786-3591 )

JOINT SUBCOMMITTEE STUDYING STRUCTURE AND
MANAGEMENT OPTIONS FOR THE VIRGINIA
INDUSTRIES FOR THE BLIND PROGRAM

July 31, 1989 - 9:30 a.m. — Public Hearing
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia.

First public hearing scheduled for this subcommittee
to hear about options for the Virginia Industries for
the Blind Program. HiR 418

Contact: Gayle Nowell, Research Associate, Division of
Legislative Services, P.O. Box 3-AG, Richmond, VA 23208,
telephone (804) 786-3591, or Anne R. Howard, House
Committee Operations Office, P.0. Box 406, Richmond, VA
23203, telephone (804) 786-7681

JOINT SUBCOMMITTEE STUDYING REINSURANCE,
INSURANCE ANTITRUST LAWS AND LIABILITY
INSURANCE COVERAGE

August 21, 1889 - 18 a.m. — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. Bl

September 22, 1989 - 10 a.m. — Open Meeting
General Assembly Building, Capitol Square, House Room C,
Richmond, Virginia. &

The focus of each meeting will be devoted to either
Reinsurance, Anti-trust laws or Liability Insurance
Coverage. HIR 382

Contact: Bill Cramme’, Staff Attorney, or Arlen Bolstad,
Staff Attorney, Division of Legislative Services, P.0. Box
3-AG, Richmond, VA 23208, telephone (804) 786-3591, or
Jeffrey A, Finch, House of Delegates, P.0. Box 40§,
Richmond, VA 23203, telephone (804) 786-2227

JOINT SUBCOMMITTEE STUDYING SURROGATE
MOTHERHOOD

1 September 6, 1989 - 10 a.m. — Open Meeting
State Capitol, Capitol Square, Senate Room 4, Richmond,
Virginia. @&

A regular meeting, SJR 178

Contact: Norma Szakal, Staff Atiorney, Division of
Legislative Services, P.0. Box 3-AG, Richmond, VA 23208,
telephone (804) 786-35391 or Amy Wachter, Commitiee
Clerk, Senate of Virginia, P.0. Box 396, Richmond, VA
23203, telephone (804) 786-3838

CHRONOLOGICAL LIST

OPEN MEETINGS

July 31

t Banking Services for Low and Moderate Income
Consumers, Joint Subcommittee Studying
t Health Professional, Board of

- Task Force on the Practice of Nurse Practitioners
Nursing, Board of
Structure and Management Options for the Virginia
Industries for the Blind Program, Joint' Subcommittee
Studying

Awvgust 1
1 Arts, Commission for the
+ Crime Commission, Virginia State
1 Education Assistance Authority, State
- Board of Directors
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t Health Professions, Board of
- Task Force on the Practice of Nurse Practitioners
Hopewell Indusirial Safety Council
1 Marine Resources Commission
Water Control Board, State

August 2
Child Mental Health, Consortium on
Indigent Defense Systems, Joint Subcommitiee Studying
t Vocational Education, Virginia Council on
Water Control Board
t Waterworks and Wastewater Works Operators, Board
for
t Winchester, Local Emergency Planning Committee

August 3
Chesterfield County,
Commiitee of
Professional Counselors, Board of
t Vocational Education, Virginia Council on

Local Emergency FPlanning

August 4
General Services, Department of
- Art and Architectural Review Board
Professional Counselors, Board of

August 5
Virginia Military Institute
- Board of Visitors

August 7
t Safety and Health Codes Board

August §
Health, Board of
t Virginia Resources Authority

August 9§
Employment Commission, Virginia
~ Advisory Board
t Pharmacy, Board of
t Racing Commission, Virginia
Real Estate Board

August 10
t Child Day-Care Council
Human Rights, Council on
1 Opticians, Board for
Voluntary Formulary, Virginia

August 1
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, Board for
- Board for Land Surveyors
Children, Coordinating Commitiee for Licensure and
Certification of Residential Facilities for

August 12
t Medicine, Board of
- Credentials Committee

August 14
1 Agricultural Council, Virginia
1 Cosmetology, Board for
1 Crime Commission, Virginia State

August 15
t Crime Commission, Virginia State
1 Historic Resources, Department of
- State Review Boeard
1 Housing Development Authority

August 16
t Crime Commission, Virginia State
t Transportation Board, Commonwealth

August 17
Alternative Methods of Financing Certain Facilities at
State-Supported Colleges and Universities, Commission
to Study
1 Transportation Board, Cornmonwealth
+ Water Controt Beard, State

August 18
Land Evaluation Advisory Council, State

Auvgust 21
t Long-Term Care Subcommittee of the Joint
Subcommittee Studying Health Care for All Virginians
Reinsurance, Insurance Antitrust Laws and Liability
Insurance Coverage, Joint Subcommittee Studying

August 22
t Health Services Cost Review Council
Visually Handicapped, Depariment for the
- Interagency Coordinating Council and Delivery of
Related Services to Handicapped Children

August 23
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, Board for
- Board for Professiona! Engineers
Corrections, Board of
+ Mental Health, Mental Retardation and Substance
Abuse Services Board

August 24
t Banking Services for Low and Moderate Income
Consumers, Joint Subcommittee Studying
} Fire Services Board, Virginia
- Fire EMS/Education Committee
~ Fire Prevention Committee
- Legislative Committee
1 Longwood College
- Board of Visitors
t Professional Counselors, Board of; Psychology, Board
of

August 25
1 Fire Services Board, Virginia
t Psychology, Board of
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Auvgust 27
Funeral Directors and Embalmers, Board of

August 28
+ Administrative Law Judge Panel and the
Estabtisement of Uniform Rules of Procedures for
Administrative Hearings, Joint Subcommittee Studying
the Feasibility of Creating an
Corrections, Board of
Funeral Directors and Embalmers, Board of

Auvgust 29
Funeral Directors and Embalmers, Board of
t Medicare and Medicaid, Governor's Advisory Beard
on

August 30
Gloucester
Commitiee

County Local Emergency Planning

Auvgust 31
Education, Department of

Septenaber §
i Code Commission, Virginia

September §
Child Mental Health, Consortium on
1 NMNursing Home Administrators, Board of
1 Surrogate Motherhood, Joint Subcommittee Studying

September 7
Chesterfield County Local
Committee
1 Children, Department for
- Child Abuse Fatalities Study Commitiee
¥ Nursing Home Administrators, Board of

Emergency Planning

September 8
Children, Coordinating Committee for Licensure and
Certification of Residential Facilities for
Land Evaluation Advisory Council, State

September 11
+ Long-Term Care Subcommitiee of the Joint
Subcommittee Studying Health Care for All Virginians

September 18
Health Care for All Virginians, Uninsured
Subcommitiee of the Joint Subcommittee Studying
Indians, Virginia Council on

September 20
Dentistry, Board of

September 2
Dentisiry, Board of

Septempber 22
Dentistry, Board of
Reinsurance, Insurance Antitrust Laws and Liability

Insurance Coverage, Joint Subcommitiee Studying

September 23
Dentistry, Board of

September 26
1 Education Assistance Authority, State
- Board of Directors

September 28
Long-Term Care Council, Virginia

Qctober 4
1 Audiology and Speech Pathology, Board of

Octobrer 5
t Chesterfield County,
Committee of

Local Emergency Planning

PUBLIC HEARINGS

July 31

Fire Services Board, Virginia
Avgust 1 .

Fire Services Board, Virginia
August 3

Corrections, Virginia Board of
Auvgust 7

Contractors, Beard for
August §

Contractors, Board for
August 9§

Contractors, Board for
August 15

Mental Health, Mental Retardation and Substance

Abuse Services, Department of

August 18
Corrections, Virginia Board of

August £7
1 Agriculture, Conservation and Natural Resources,
Senate Committee on
Fire Services Board, Virginia

Avgust 21 ‘
Housing and Community Development, Board of
Housing and Community Development, Department of

Augusi 22
Water Control Board, State

August 23
Water Control Board, State
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August 24
1 Fire Services Board, Virginia
1 Nursing, Board of

August 29
Water Contro! Board, State

August 31
Education, Depariment of
1t Waste Management, Department of
Water Control Board, State

September 8
Air Pollution Control Board, State

September 11
Hearing Aid Specialists, Board for
Motor Vehicles, Department of

September 12
Branch Pilots, Board for
1+ Motor Vehicles, Department of

September 14
1 Motor Vehicles, Department of

September 15
t Motor Vehicles, Depariment of

September 19
Criminal Justice Services, Depariment of
1+ Motor Vehicles, Depariment of

September 20
Alcoholic Beverage Control, Department of
+ Motor Vehicles, Department of

September 21
1 Motor Vehicles, Department of

September 26
Motor Vehicles, Department of

September 27
Agriculture and Consumer Services, Department of
Motor Vehicles, Department of

October 2
Motor Vehicles, Department of

October 3
Motor Vehicles, Department of

Ocgober 4
t Criminal Justice Services Board
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