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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cumulative.

The Virginia Register has several functions. The full text of all
regulations, hoth as proposed and as finally adopted or changed
by amendment are required by law to be published im the
Virginia Register of Regulations.

In addition, the Virginia Register is a source of ofher
information about state government, including all Emergency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies,

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of proposed’ action;
a hasis, purpose, impact and summary statement; a notice giving
the public an opportunity to comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy. In
such case, the full text of the regulation will be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal. '

During this time, the Governor and the General Assembly will
review the proposed regulations. The Govermor will transmit his
comments on the regulations to the Registrar and the agency and
such comments will be published in the Virginia Register.

Upon receipt of the Governor's comment on a proposed
regulation, the agency (i) may adopt the proposed regulation, if
the Governor has no objection to the regulation; (ii) may medify
and adopt the proposed regulation after considering and
Incorporating the Governor's suggestions, or (ili) may adopt the
regulation without changes despite the Governor's
recommendations for change.

The appropriate standing committee of each branch of the
General Assembly may mee! during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promulgating agency. The objection will be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative Committee, and the
Governor

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
_explaining any snbstantial changes in the final regulation. A
thirty-day final adopiion period will commence upon publication in
the Virginia Register. .

The Governor will review the final regulation during this time
and if he objects, rorward his objection to the Registrar and the
agency. His objection will be published in the Virginia Register. If
the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i) a legislative
objection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period; or
(ii) the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
event the regulation, unless withdrawn, becomes effective on the
date specified which date shall be after the expiration of the
period for which the Govermor has suspended the regulatory
Process.

Proposed action on regulations may-. be withdrawn by the
promulgating agency at any time before final action is taken.

EMERGENCY REGULATIONS

If an egency determines that an emergency situation exists, it
then requests the Governor fo issue an emergency regulation, The
emergency regulation becomes operative upon its adoption and
filing with the Registrar of Regulations, unless a later date is
specified, Emergency regulations are limited in time and cannot
exceed a twelve-months duration. The emergency regulations will
be published as quickly as possible ln the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permaneni regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above), If the agency does nol choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generalized statement of (he
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (§§ 96.14:6 through
8-6.14:9) of the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date., 1:3 VALR. 75-77 November 12, 1884 refers to Volume 1,

Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984. )

“The Virginia Register of Regulations” (USPS-G01831) is
published bi-weekly, except four times in January, April, July and
October for $85 per year by the Virginia Code Commission,
General Assembly Buiiding, Capitel Square, Richmond, Virginia
23219. Telephone (804) 786-3581. Second-Class Postage Rales Paid
at Richmond, Virginia. POSTMASTER: Send address changes (o
the Virginia Register of Regulations, P.0. Box 3-AG, Richmond,
Virginia 23208-1108.

The Virginia Register of Regulations is published pursuant (o
Article 7 of Chapter 1.1:1 (§ 96.142 et seq) of the Code of
Virginia. Individual copies are available for $4 each from (he
Registrar of Regulations.

Members of the Virginia Code Commission: Dudley J. Emick,
Jr.,, Chairman, J. Samuel Glasscock, Vice Chairman; Russell M.
Carpeal; Joseph V. Gartlan, Jr; John Winge Knowles; Gail S
Marshall; E. M. Miller, Jr.; Theodore V. Morrison; Willlam F.
Parkersom, Jr.; A. L. Philpott.

Staff of the Virginia Register: Joam W. Smith, Registrar of
Regulations; Ann M. Brown, Deputy Registrar of Regulations.
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For information concerning Proposed Regulations, see information page.

been stricken indicates proposed text for deletion.

Symbol Key
Roman fype indicates existing text of regulations. ffalic lype indicates proposed new text. Language which has

VIRGINIA EMPLOYMENT COMMISSION

Title of Regulation: VR 3089-91-3. Virginia Employment
Commission Regulations and General Rules - Benefits.

Statutory Authority: § 60.2-111 of the Code of Virginia.

Public Hearing Date: January 3, 1990 - 10 a.m.
(See Calendar of Events Section
for additional information)

Summa

All three changes involve Part V as it relates to the
approval of ({raining programs of claimants for
unemployment insurance so as to exempt them from
having to actively seek work while in training. The
first amendment deletes reference to Section 303 of
the Job Training and Partnership Act since that
federal law has been amended to delefe ifs own
fraining approval criteria.

The second amendment expands the iype of training
which can be approved, In addition fo the vocational
or technical classes already in the regulation, three
new lypes are proposed for approval on the grounds

that they will assist unemployment individuals to:

befter compete in the general job markel. They are
employability assistance/job market orientation classes,
G.E.D. classes for those without high school diplomas,

and English language classes for cllizens or aliens

legally entitled to work in this country whose primary
language is not English.

The third amendment reduces the weekly class
attendance requirement from 30 fo 12 hours. This is
because many of the programs contemplated for
approval are taught at community colleges where 12
hours is considered a full course load, and it is at
those institutions where training can frequently be

obtained at the least cost to an unemployed individual.

VR 300-01-3. Virginia Employment Commission Regulations
and General Rules - Benefits.

PART 1.
TOTAL AND PART-TOTAL UNEMPLOYMENT.

§ 11, Claimant and employer responsibilities.
A. Week of total or pari-total unemployment.

1. An individual’s week of total
unemployment shall consist

or pari-total
of the

seven-consecutive-day period beginning with the
Sunday prior to the first day he files his claim and
registers at an employment office, except as provided
in paragraphs 2 and 3 of this subsection; and,
thereafter, the seven-consecutive-day period following
any week of such unemployment, provided the
individual reports as required by subsection C of this
section.

2. A week of total or part-total unemployment of an
individual located in am arsa served only by the
itinerant service of the Commission shall congist of the
seven-consecutive-day period beginning with the
Sunday prior to the first day of such individual’s
unemployment, provided that such individual registers
in person with such itinerant service at the first
available opportunity next {following the
commencement of his total or part-total unemployment
except as provided in paragraph 3 of this subsection;
and, thereafter, the seven-consecutive-day period
following any week of such unemployment provided
the individual reports as required by subsection C of
this section. .

J. A week of total or part-tctal unemplioyment of an
individual affecied by a mass separation or a labor
dispute with respect to which arrangements are made
for group reporting by the employer shall consist of
the seven-consecutive-day period beginning with the
Sunday prior to the first day of his unemployment
provided that the group reporting is conducted within
13 days next following the first day of unemployment.

B. Employer to furnish employment separation and wage
reports upon request of the Commission.

1. Cases of total unemployment. Whenever an
employing unit receives an Employer’s Report of
Separation and Wage Information form from the
Commission informing it that an individual has filed a
claim for benefits, such employing unit shall within
five calendar days after receipt of such information
form complete the report and return it to the office
from which the informatory notice was sent. That
portion of the Employer’s Report of Separation and
Wage Information fo be completed by the employing
unit shall set forth:

a. The date the worker began working;
b. The last day on which he actually worked;

¢. A check mark in the block indicating the reason
for separation and a brief statement of the reason
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for the separation;

d. Such other information as is required by such
form. The employing unit's official name and
account number, if any, assigned to the employing
unit by the Commission shall appear on the signed
report.

e. The name and title of the official signing the
report shall be provided as well as certification that
the information contained in the report is accurate
and complete to the best knowledge of that official.

2. Cases involving a mass separation.
a. In lien of furmishing the Commission an individual

separation report for each employee filing a claim
as otherwise provided in this section, ar employver

shall file a list of workers involved in the mass.

separation with the office nearest such workers'
place of employment within 24 hours of the date of
separation {(except as provided in subdivision b
below), Such list shall include the workers’ social
security account numbers,

b. Where the total unemployment is due to a labor
dispute, {he employer shall file with the Commission
unemployment insurance office nearest his place of
business, in lieu of a mass separation notice or
individual workers separation notices, a notice
setting forth the existence of such dispute and the
approximate number of workers affected. Upon
request by the Commission, such employer shall
furnish to the Cominission, the names and social
security account numbers of the worker ordinarily
attached to the department or the establishment
where unemployment is caused by a labor dispute.

C. Procedure for worker to follow in filing a claim for

benefits.

1. Each claimant shall appear personally at the
Commission unemployment insurance office most
accessible to him or at a location designated by the
Commission, and shali there file a claim for benefits
setting forth (i) his unemployment and that he claims
benefits, (ii) that he is able to work and is available
for work, and (iii) such other information as is
required. A claim for benefits, when filed, may also
constitute the individual's registration for work.

2. Except as otherwise provided in this section the
claimant shall continue to report as directed during a
continuous period of unemployment. The Commission,
however, for reasons foumd fo constitute good cause
for any claimant's inability to continue to report to
the office at which he registered and filed his claim
for benefits, may permit such claimant to report to
any other unemployment insurance office.

The Commission shali permit continued claims to be

filed by mail
in-person
include:

unless special conditions require
reporting. Such special conditions may

a. When a claimant is reporting back to claim his
first week(s) after filing an initial, additional, or
recpened claim and he has not returned to work in
the meantime;

b. When a claimant needs assistance in order to
completely and accurately fill out his claim forms
80 as o aveid delays in processing his claims by
mail;

¢. When, in the opinion of the local unemployment
insurance manager or deputy, there is a question of
eligibility or qualification which must be resolved
through an in-person interview;

d. When a claimant who would normally be
reporting by mail receives no additional claim eards
forms and he wishes to continve claiming benefits.

e. When a claimant requests to report in person due
to problems associated with the receipt of mail.

3. Late filing of total or partfotal claims. All initial
total or parttotal unemployment claims shall be
effective on the Sunday of the week in whichk an
individual reports to a Commission local office or a
location designated by the Commission to file a claim.
The only exceptions to the above are:

a. The Commission is at faulf due to a
representative of the Commission giving inadequate
or misleading information to an individual about
filing a claim;

b. A previous claim was filed against a wrong liable
state;

¢. Filing delayed due to circumstances attributable
to the Commission,

d. Transiticnal claim filed within 14 days from the
date the Notice of Exhaustion, Form VEC-B-3(a),
was mailed to the claimant by the Commission;

e. When claiming benefits under any special
unemployment insurance program, the claimant
becomes eligible for regular unemployment
insurance when the calendar gquarter changes;

f. When the wrong type of claim was taken by a
local office.

g. With respect to reopened or additional claims
only, when the claimant can show circumstances
beyond his conirel which prevented or prohibited
him from reporting earlier.

Virginia Register of Regulations
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4. Late filing of continued total and part-total claims.
An individual who shall be deemed to have reported
at the proper time if he claims benefit rights within
28 days after the calendar week ending date of his
last continued claim filed, or the calendar date on
which the initial claim was filed. If the 28th day falls
upon a date when the local unemployment insurance
office is closed, the final date for late filing shall be
extended to the next day the office is open. Failure to
file within the time limit shali automatically suspend
the claim series and the claimant must file an
additional or reopened claim in accordance with
subdivision C 3 of this section in order to begin a new
claim series.

D. Work search requirement.

Normally, all claimants whose unemployment is total or
part-total must make an active search for work by
contacting prospective employers in an effort to find work
during each week claimed in order to meet the eligibility
requirements of § 60.2-612 of the Code of Virginia. A
claimant who is temporarily unemployed with an expected
return to work date within a reasonable period of time as
determined by the Commission which can be verified from
employer information may be considered attached to his
regular employer S0 as to meet the requirement that he
be actively seeking and unable to find suitable work if he
performs all suitable work which his regular employer has
for him during the week or weeks claimed while attached.
Attachment will end if the claimant does not return to
work as scheduled or if changed circumstances indicate he
has become separated.

E. Adjustment to work search requirement.

In areas of high unemployment as determined by the
Commission, defined in § 1 of VR 300-01-1 the Commission
has the authority, in the absence of federal law to the
contrary, to adjust the work search requirement of the
Virginia Unemployment Compensation Act (§ 60.2-100 et
seq.) of the Code of Virginia. Any adjustment will be
made quarterly within the designated area of high
unemployment as follows:

1. The adjustment will be implemented by requiring
claimants filing claims for benefits through the
full-service unemployment insurance office serving an
area experiencing a total unemployment rate of 10% -
19.9% to make one job contact with an employer each
week.

2. The adjustment will be implemented by waiving the
search for work requirement of all claimants filing
claims for benefits through the full-service
unemployment insurance office serving an area
experiencing a total unemployment rate of 20% or
more.

3. No adjustment will be made for claimants filing
claims for benefits through the full-service

unemployment insurance office serving an area
experiencing a total unemployment rate below 10%.

PART 1L
PARTIAL UNEMPLOYMENT.

§ 2.1. Claimant and employer responsibilities.
A, Week of partial unemployment,

With respect to a partially unemployed individual a
week of partial unemployment shall consist of a calendar
week beginning on Sunday and ending at midnight on
Saturday. Total wages payable to partiailly unemployed
workers are to be reported on a calendar week basis.

B. Employer responsibility after the initiation of a first
claim for partial benefits.

Upen filing of a new claim for partial benefits in each
claimant’s benefit year the Commission shall promptly
notify the employer of such claimant's weekly benefit
amount, the date on which his benefit year commenced,
and the effective date of the claim for partial benefits.
Similar notice shall likewise be given at least once during
the claimant’s benefit year to each subsequent empioyer to
whom the claimant is attached during a period of partial
unemployment for which he claims benefits. Upon receipt
of the notice the employer shall record this information
for use in the preparation of the evidence he is required
to furnish periodically as required in subsection C below.
furnish evidence of

C. Employer to

unemplioyment.

partial

i. After the employer has been notified of the benefit
year, the weekly benefit amount, and the effective
date of the claim for partial benefits of any worker in
his employ (subsection B ahove) the employer shall,
within seven days, furnish the employee with written

- evidence concerning any week or weeks of partial
unemployment which ended on or before the receipt
of such notice and which began on or after the
effective date of the employee’s claim for partial
benefits. The employer, until otherwise notified, shall,
within 14 days after the termination of any pay period
which includes a week or weeks of partial
unemployment, and which ends after the date of
receipt of such notification, furnish the employee with
written evidence concerning his partial unemployment
with respect to such week or weeks. Written evidence
of partial unemployment required by this subsection
shall be furnished by means of a Statement of Partial
Unemployment, Form VEC-B-31, or other suitable
medium approved by the Commission. Such evidence
need not be furnished, however, where the worker's
earnings for a week of partial unemployment eguals
or exceeds his weekly benefit amount.

2. The information contained on such medium shall be
in ink or typewrititen and shall show:

Vol. 6, Issue 2
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a. The name of the employer and employer account
number;

b. The name and social securify account number of
the worker;

c. The date delivered to worker;
d. The calendar week ending date;

e. The gross amount of wages earned in such week,
by day;

f. The reason and the number of days or hours
involved where the worker's earnings were reduced
for any cause other than lack of work;

g The foliowing certification, or one similar:

“During the week or weeks covered by this report,
the worker whose name is entered worked less than
full-time and earned less tkan his weekly benefit
amount for total unemployment because of lack of
work, or otherwise shown. I certify that t¢ the best
of my knowledge, this information is true and
correct”;

h. A signature (actual or facsimile} by the employer
to the above certification or other identification of
the authority supplying the evidence.
D. Regisiration and for
unemploymest.

filing of claim partial

The new claim for benefits for partial unemployment
shall be dated to the first day of the beginning of the
individual's week of partial unemployment as defined in
subsection A of this section. However, in no eveni shall
such new claim be backdated to include a week which
ended more than 28 days prior to the date the individual
was furnished the Statement of Partial Unemployment, or
other written evidence concerning his partial
unemployment as provided in subsection C, by the
employer.

E., Claimant
unemployment.

to present evidence of partial

1. Upon filing a claim as specified in subsection D,
the Commigsion shall cause the notice referred to in
subsection B to be sent to the employer. Thereafter,
the employer shall make available to the claimant the
Statement of Partial Unemployment, Form VEC-B-31,
or other writien evidence concerning his partial
unemployment, as provided in subsection C. Such
written evidence of partial unemployment shall be
presented to the local office within 14 days after it is
delivered to him by the employer, and failure to do
so, within that time, shall render the claim invalid as
to the week or weeks to which the statement or other
evidence relates.

2, For each subsequent week the partial claim is
continued the employer shall furnish the claimant with
the evidence of partial unemployment as provided in
subsection C and the claimant shall continue fo
present such evidence to the local office within 14
days after it is delivered to him by the employer.
Failure to do so shall render the claim invalid with
respect to the week or weeks to which the statement
or other evidence relates.

3. Notwithsianding the provisions of paragraphs 1 and
2 of this subsection, the Commission shall permit the
claimant to file a continued claim by mail in the
same circumstances applicable to a claimant for total
or part-total unemployment compensation.

F. Claimant’s search for work,

With respect to any week claimed, a partially
unemployed claimant shall be deemed te be actively
seeking work if he performs all suitable work offered to
him by his regular employer.

PART IIL
INTERSTATE CLAIMS.

§ 3.1. Cooperative agreement.

A. This seciion shall govern ihe Commission in its
administrative cooperation with other states adopting a
similar reguiation for the paymeni of benefits to interstate
claimants.

B. Week of unemployment.

A week of unemployment for am interstate claimant
shall consist of any week of unemployment as defired in
the law of the liable state from which benefits with
respect to such week are claimed.

C. Registration for work.

1. Each interstaie claimant shail be registered for
work through any public employment office in the
agent siate when and as required by the law,
regilations, and procedures of the agent state. Such
registration shatl be accepted as meeting the
regisiration requirements of the liable state.

2. Each agent state shali duly report io the liable
state in question whether each interstate claimant
meets the regisiration requirements of the agent state.

D. Benefit rights of interstate claimanis,

If a claimant files a claim against any state and it is
determined by such state that the claimant has available
benefit crediis in such state, then claims shall be filed
only against such state as long as benefit credits are
available in that state. Thereafter, the claimant may file
claims against any other state in which there are available

Virginia Register of Regulations
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benefit credits. For the purposes of this regulation, benefit
credits shall be deemed to be unavailable whenever
benefiis have been exhausted, terminated, or postponed for
an indefinitie period or for the entire period in which
benefits would otherwise be pavable or whensver benefits
are affected by the application of a seasonal resiriction.

E. Claims for benefits.

1. Claims for benefits or a wailing period shall be
filed by interstate claimants on uniform interstate
claim forms and in accordance with uniform
procedures developed pursuant to the Inierstate
Benefit Payment Plan. Claims shall be filed and
processed in accordance with the type of week in use
in the agent state.

2. Claims shall be filed in accordance with agent state

regulations for intrastate claims in local unemployment

insurance eoffices or at an itinerant point or by mail.
a. With respect to claims for weeks of
unempioyment in which an individual was not
working for his regular employer, the liable state
shall, under circumstances which it considers good
cause, accept a continued claim filed up to one
week or one reporting period late. If a claimant
files more than cone reporting period late, an initial
claim shall be used to begin a claim series and no
continued claim for a past period shall be accepted.

b. With respect {0 weeks of unemployment during
which an individual is attached to his regular
employer, the Hable state shall accept any claim
which is filed within the time limit applicable to
such claims under the law of the agent state.

F. Determination of claims.

1. The agent state shall, in connection with each claim
filed by an iaterstate claimant, ascertain and report to
the claimant’s availability for work and eligibility for
benefits as are readily determinable in and by the
agent state. The liable state may utilize the telephone
or mail to directlv ascertain facts irom the parties.

2. The ageni state’s responsibility and authority in
connection with the determination of interstate claims
shall be limited to investigation and reporting of
relevant facis. The agent state shall not refuse to take
an interstate claim.

G. Interstate appeals.

1. The agent state shall afford all reasonable
cooperation in the holding of hearings in conmection
with appealed interstate benefit claims.

2. With respect to the time limits imposed by the law
of a liable state upon the filing of an appeal in
connection with a disputed benefit claim, an appeal

made by an iniersiate claimant shall he deemed to
have been made and communicated to the liable state
on the date when it is received by any qualified
officer of the agent state, or the date it was mailed
by the claimant, whichever is earlier.

H. Extension of interstate benefit paymeni to include
claims taken in and for Canada. ‘

This section shall apply in all its provisions to claims
taken in and for Canada.

PART IV.
COMBINING WAGE CREDITS OF MULTI-STATE
CLAIMANTS.

§ 4.1 Interstate cooperation.

A, This section, approved by the Secretary of Labor
pursuant to § 3304{a) (9) (B), Federal Unemployment Tax
Act, and adopted under § 60.2-609 of the Code of Virginia
shall govern the Virginia Employment Commission in iis
administrative cooperation with other siates relating to the
Interstate Arrangement for Combining Employment and
Wages.

B. Filing of claims.

A claim for benefits shall be filed by a combined-wage
claimant in the same manner as by a claimant who is
cligible for benefits under the Unemployment Insurance
Law of the paying state.

C. Liability for payment of benefits.

Benefits, in all cases, shall be paid {o a combined-wage
claimant from the unemployment ingsurance fund of the
paying state.

D. Determination of claims.

1. Wages paid to a claimant during the paying state’s
applicable base period, and wages reported for ihai
period by a transferring state as available for the
payment of benefits under the arrangement, shall be
included by the paying state in delermining such
claimant’s benefit rights.

2. Wages, once they have been iramsferred and used
in a determination which established monetary
eligibitity for benefits in the paying state, shail be
unavailable for determining monetary eligibility for
benefits under the Unemployment Insurance Law of
the transferring state, except to the extent that wages
are usable for redetermination purposes.

3. A combined-wage claimani’s monetary and
nonmonetary bhenefit rights shall be determined by the
paying siate as provided by i#s Unemployment
Insurance Law.
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E. Reports.

Each state, with regpect to any combined-wage claimant,
in utilizing forms approved by the Interstate Benefit
Payment Committee, shall:

1. Promptly request each state in which the claimant
has worked fo furnish a report of the claimant's
unused covered wages during the base period of the
paying state for a combined-wage claimant, and on his
current eligibility uader the law of such state.

2. When acting as the transferring state, report
promptly upon the request of any state the following:

a. The claimant’s unused covered wages during the
base period of the paying state without restiriction
for the paymeni of benefits under the provisions of
the paying state’s law.

b. The current monetary eligibility of the claimant
under the law of the transferring state.

3. When acting as the paying state, send to each
transferring state a copy of the initial determination,
together with an explanatory statement.

4, When acting as the paying state, send to the
claimant a copy of the initial determination, noting his
rights to appeal.

5. When acting as the paying staie, send to each
transferring state a statement of the benefits
chargeable to each state. This is done at the end of
each quarter in which any benefits have been paid,
and each statement shall include the benefits paid
during such quarter to such state as to each
combined-wage claimant. Each such charge shall bear
the same ratio to tfetal benefits paid 1o the
combined-wage claimant by the paying staie as his
wages reported by the transferring state and used in
- the paying state’s monetary determination bear to the
total wages used in such determination.

F. Reimbursement of paying state.

A ftransferring state shall, as soon as practicable after
receipt of a statement as set forth in subsection E,
reimburse the paying state accordingly.

G. Exception to combining wages.

A claimant’s wages shall not be combined,
notwithstanding any other provision of this arrangement, if
the paying state finds that based on combined wages the
claimant would be ineligible for benefits. Wages reported
by the transferring state shall in such event be returned to
and reinstated by such state. The provisions of the
Interstate Benefit payment arrangement shali apply to
each claimant.

H. Relation to interstate benefits payment procedures.

Whenever this plan applies, it will supersede any
inconsistent provision of the Interstate Benefit Payment
Plan and the regulation thereunder.

PART V.
MISCELLANEOUS BENEFIT PROVISIONS.

§ 5.1. Disposition of benefit checks payable {0 a deceased
claimant.

If a claimant has met the eligibility requirements of the
Virginia Unemployment Compensation Act (§ 60.2-100 et
seq.) of the Code of Virginia and completed all forms
prescribed by the Commission prior to hkis death, upon
proof thereof, the check(s) for all benefits due shall be
payable to the decedent’s estate .

§ 5.2. Commission approval of training other than that

under § 308 of the Job Training and Parigership Aet or §
236 of the Trade Readjustment Act.

A. Training shall be appreved for an eligible claimant
under the previsions of § 60.2-613 of the Code of Virginia
only if the Commission finds that:

1. Prospects for continuing employment for which the
claimant is fitted by {raining and experience are
minimal and are not likely te improve in the
foreseeable future in the locality in which he resides
or is claiming benefits ; .

2, The proposed training course of instruction is
vocational or technicel iraining or retFaining in schoels

mmngemshﬂfequwe&m%%m
attendance each weelk; !

a. Vocafional or technical fraining or retraining in
schools or classes that are conducted as programs
designed to prepare an irdividual for gainful
empioyment in the occupation for which lraining is
applicable; or

b. Empfoyabﬂity assistance/job market orieniation
designed lo Jmprove an individual’s job seeking
skills; or

¢. General Education Development (G.E.D.) classes
Yor those without a high school diploma; or

d. English language classes for those whose primary
language is not English and whose Inabillly o
communicate in English would significantly hinder
their job search efforts.

3. The proposed training course has been approved by
an appropriate accrediting agency or, if none exist in
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the siate, the training complies with quality and
supervision standards established by the Commission,
or is licensed by an agency of the state in which it is
being given. : :

4, The claimant has the required gqualifications and
aptitude to complete the course successfully.

5. The training does not include programs of
instructions for an individual which are primarily
intended to lead toward a baccalaureate or higher
degree from institutions of higher education.

6. The training course shall require a minimum of 12
hours of attendance each week.

B. Benefits may be paid to an otherwise eligible
claimant while he is attending training only if the
Commission finds with respect io each week that the
claimant is enroiled in and regularly attending the course
of insturction approved for him by the Commission.

C. A claimant shall request training approval on forms
provided by the Commission. The claimant’s enroliment
and attendance shall be reported to the Comrmission
periodically as directed by the local office to which he
Teports.

BOARD OF MEDICINE

Title of Regulation: VR 485-07-01. Certification of
Optometrists to Treat Certain Diseases including

Abnormal Conditions of the Homan Eye ard its Adnexza
with Certain Pharmaceutical Agents.

Statutory Authority; §§ 54.1-2400, 54.1-2800 and 54.1-2957.2
of the Code of Virginia.

Public Hearing Date: December 8, 1989 - 9 am.
(See Calendar of Events Section
for additional information)

Summary:

The proposed regulations eslablish reqiiremenis for
posigraduate studies In didactic and clinical training
and for examination for the certification of licensed
optometrists to treat certain diseases and abnormal
conditions of the buman eye and Iis adnexa with
certain therapeutic pharmaceutical agenis to assure
delivery of appropriate medical eye care fo the
citizens of the Commonwealth.

VR 465-07-01. Certification of Optometrists to Treat Certain
Diseases including Abnormal Conditions of the Human Eys
and its Adnexa with Certain Pharmaceutical Agents.

PART I
GENERAL PROVISIONS.

§ 1.1. Definitions.

The following words and terms when used in these
regulations shall have the following meanings unless the
confext clearly indicates ofhierwise:

“Approved school” means those oplometric and medical
schools, coileges, departmenis of universities or colleges or
schools of optometry or medicineg currently accredifed by
the Council on Postsecondary Accreditation or by the
United States Department of Education.

“Board” means the Virginia Board of Medicine,

“Certification”” means the Virginia Board of Medicine
certifying an opilometrist to prescribe for and treat ceriain
diseases or abnormal conditions of the human eyve and ifs
adnexa with certain iherapeutic pharmaceutical agents.

“Certified optometrist” means an optometrist who holds
a current license {o practice optometry in the
Commonwealth of Virginia and is certified (o use
diagnostic pharmaceutical agenis by the Virginia Board of
Oplometry and has met all of the requiremenis estabiished
by the Virginia Board of Medicine io ireat ceriain diseases
of the human eye and jis adnexa with (herapeutic
pharmaceutical agents.

"Examination” means an examinafion approved by the
Board of Medicine for certification of an optometrist to
treat certain diseases or abnormal conditions of the human
eye and Ifs adnexa with ceritain therapeutic
Dharmaceutical agents.

“Postgraduate clinical tralning” means a posigraduate
program approved by the board o be eligible for
certification,

“Protocol” means a set of directions developed by the
certified optometrists that defines the procedures for
responding lo any pafient's adverse reaction or emergency.

§ 1.2. Public Participation Guidelines.

Separate Board of Medicine regulations, VR 465-01-01,
entitled Public Participation Guidelines which provide for
involvement of the public in the development of all
regulations of the Virginia Board of Medicine, I¢
incorporaied by reference in these regulations.

PART IL
APPLICATION FOR CERTIFICATION EXAMINATION.

§ 2.1. Application for certification by examination.

An applicant for certification by examination shall be
made on forms provided by the board. Such application
shall include the following information and documents.

1. A complete application formy;
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2. The fee specified in § 7.1 of these regulations to be
paid at the time of filing the application;

3. Additional documents required to be filed with the
application are:

a. A letter from the Virginia Board of Optometry
certifying:

(1) The applicanf holds a current license to practice
optometry in Virginia, and

(2) The applicant Is certified to use diagnostic
pharmaceutical agents;

b. Documented evidence thal the applicant has been
certified to administer cardiopulmonary resuscitation
(CPR);

¢. Documented evidence of satisfactory completion

of the postgraduate training approved and prescribed
by the board;

d.’ Verification of licensure status in other states
from the Board of Examiners in Optometlry or
appropriafe regulatory board or agency.

PART IIL
EXAMINATION.

§ 3.1. Examination for certification.

The following general provisions shall apply to
opltometrists who apply to lake the board’s examination for
certification {o {treat the human eye and administer
therapeutic pharmaceutical agenis.

A, The certification examination for an optomefrist to
treat the human eyve and administer therapeutic
Dharmaceutical agenls shall be in (two parts,
pharmaceutical and clinical, and shall be taken as a unit.

B. A candidate for certification by the board who fails
the examination following three attempts shall {iake
additional postgraduate training approved by the beard to
be eligible to take further examinations, as required in §
6.1,

PART 1IV.
SCOPE OF PRACTICE FOR AN OPTOMETRIST
CERTIFIED TO USE THERAPEUTIC DRUGS.

§ 4.1, Certification.

An optometrist, currently licensed by the Board of
Opiomefry, who has completed didactic and clinical
training to ensure an appropriate standard of medical care
for the palient and has met all other requirements and
has passed an examination administered by the board,
shall be certitied to administer and prescribe certain
therapeutic pharmaceutical agents in the treatment of

ceriain diseases or abnormal conditions of the human eye
and adnexa.

§ 4.2. Therapeutic pharmaceutical agents.

Therapeutic pharmaceutical agenis which a certified
optomelrist may administer and prescribe are all fopical
and are as follows:

1. Cycloplegics and mydriatics.
a. Atropine Sulfate - 0.5%, 1.0%
b. Homatropine HBr - 2.0%, 5.0%
¢. Tropicamide - 0.5%, 1.0%
d. Phenylephrine HC1 - 2.5%

2. Local anesthetics.
a. Tetracaine - 0.5%
b. Proparacaine HCI - 0.05%

3. Ophthalmic
combinafions.

decongestfants/antihistamine

a, Epinephrine HCI - 0.1%
b, Naphazoline HCI - 0.1%

¢. Phenylephrine HCI
Maleate 0.5%

0.125% /Pheniramine
d. Phenylephrine HCl! - 0.12%/Pyrilamine Maleate
0.1% Antipyrine 0.1%

¢ Naphazoline HCI 0.025% /Pheniramine Maleate
0.3% '

I. Naphazoline HCI
0.05%

0.05% /Antazoline Phosphate

Antibacterial.

ol

Tetracycline
b. Erythromycin
¢. Bacitracin

d. Polymyxin B/Bacitracin

@

0.3% Gentamycin Sulphate Topical Solution

b

Chlortetracycline

Sodium Sulfacetamide - 10%, 15%, 30%

=

. Sulfisoxazole - 4.0%
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i. Sulfacetamide - 15.0% /Phenylephrine - 0.0125%
5. Miscellaneous.
a. Hydroxypropyl Cellulose Ophthalmic Insert
b. Sodium Chloride Hypeitonic - 5.0%
¢. Cromolyn Sodium - 4.0%
d. Ophihalmic Irrigation Soluticn
e. Pilocarpine
§ 4.3. Treatment of cerfain diseases.

Diseases which may be treated by an optometrisi
certified by the board are hordeolum, conjunctivitis,
pingueculitis, blepharitis, inflamed pterygium, chalazion,
dry eve, removal of superficial conjunctival foreign bodies
(when such removal can be achieved by irrigation or with
a cotton ftipped applicator) excluding surgery or other
invasive modalities.

§ 4.4. Standards of practice.

A A certified optometrist afler seeing and treating any
patient who has failed fo improve significantly shall refer
the patient to an ophthalmologist.

B, The certified optomeirist shall esiablish a writfen
protocol to manage patient emergencies and referral of
patients for treatment to an ophthalmologist.

PART V.
RENEWAL OF CERTIFICATION.

§ 5.1. Renewal of certification.

Every opltometrist certified by the board shall renew iis
certification biennially on or before July 1 and pay the
prescribed fee In § 7.1 in each odd number year.

§ 5.2. Renewal requirement,

Every oplometrist certified by the bpoard must submit

-proof of current certification to administer
cardiopulmopary resuscitation (CPR) for remewal of
certification,

§ 5.3. Expiration of certification.

An optomeirist who allows his cerfification to expire
shall be considered not certified by the board. An
optometrist who proposes to resume the treaiment of the
human eve and administer therapeutic pharmaceutical
agents shall make a new application for certification and
pay a fee prescribed in § 7.1,

PART VI
POSTGRADUATE TRAINING.

§ 6.1. Posigraduate training required.

Every applicant applying for certification to treat the
human eye and administer therapeutic pharmaceutical
agents shall be required to complete a full-time approved
postgraduate training program prescribed by the board.

A. The approved posigraduate program shall be The
Virginia Ocular therapy for the Optometric Practifioner
750B conducted by the Pennsylvania College of Optometry
or any other posigraduate program approved by the board.

B, Upon documented evidence of completing the
required posigraduate training program, the applicant may
apply to sit for thie certification examination administered
by the board.

C. The certification shall be a two-part comprehensive
examination in accordance with § 3.1 of fthese regulations.

D. An applicant shall be certified to administer
cardiopulmonary resuscitation (CPR).

PART VIL
FEES.

§ 7.1. Fees required by the board.

A. Application fee for the examinafion to be certified to
treat the human eye and administer therapeutic
pharmacentical agemis shall be $300. The examination fee
is nonrefundable. Upon written request 21 days prior fo
the scheduled examipation and payment of a 3100 fee, an
applicant may be rescheduled for the next administration
of the egxamination.

B. Fee for biennial renewal of cerfification shall be
$125.

€. Fee for reinstating an expired certification shall be
$150.

D. The fee for a lefter of good standing/verification to
another state for a lcense shall be §$10.

E. Fee for reinstatement of a revoked certificate shall
be $750.
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HEALTH PROFESSIONS,

BOARD OF MEDICINE
1641 ROLLING HILLS DRIVE
RICHMOND, VIRGINIA 23229-5005
SECURELY PASTE
1O PEE I A A PASSPORT SIZE
CERTIFTED OPTOMETRIST PHOTOGRARH
To The Board of Medicine of Virginia:
I hereby make application for a certificate
to practice as & certified optometrist in
the State of Virginia and submit the following
statements: -
\\7
.
P P P M
1. MNAMEINFULL (PLEASE PRINT OR TYPE) _ﬁ "
LAST) (FISST) < f (MIDDLE/MAIDEN) (R/SR.)
r

\\\\> (STATE} | {ZiP CODE}
i N

(PLAGE QF BIATH) <\Y""’--. CIAL SECURITY NUMBER)

[ .
{GRADUATION DATE) (PAOF. SCH. DEGREE) . Fiscroow ¢, statey

- N .7+ M f:':\\» \»}
fes

APPLICANTS DO NOT USE 34&% W THIS LINE — FOR OFFICE USE ONLY

- o
5

(BTAEET} [SE R

{DATE QF BIRTH)

"LZ

APPROVED BY:

Date

(CLASS) (LICENSEND)) (SCH. CODE IFEE} {HOW REG.) ]{BASE STATE}
{UICENSE NOL) {EXPIRATICIN DATE) (DATE ISSUED)
{ADDRESS CHANGE)
{STHEET) {CITY} (BTATE)

(ZIF CODE) }

 PLEASE SUBMIT ADDAESS CHANGES (l WRITING IMMEDIATELY!

© PLEASE ATTACH CERTIFIED CHEGK OB MONEY QRDER. APPLICATIONS WILL NOT BE PROCESSED
WITHOUT THE APPROPFIATE FEE. DO NQT SUBMIT FEEWITHOUT AN APPLICATION. IT WILL BE RETURNED.

From

Page 2

List In chronological order ai professional practice since graduation {eg. hospital department, outpatieng
centers, etc.). Alsa list all periods of absences from work and non-professional activityfemployment of maore

than three months. Please account for alt time., If engaged in private practice, fist hospita! or pther professional
practice,

Ta ) Lecation and Complete Address

Position Heid

suone[nsay posodoid
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Ier

6861 ‘€7 420100 ‘AppuUci

Page 3

ALL QUESTIONS MUST BE ANSWERED: If any of the fallowing questions is answerad YES, explain and substan-
hate with documentation.

3. 1 hereby certify that I studied coptemetry and received the
degree of on from

4. Do you held a current license ta practice Optemetry in
Vvirginia? . 1f YES, give license number .

5. List ail states in which you have been cer;ified to use

diagnostic pharmaceutical agents.

e \UL
S ; .
6. List all didactic and ¢linical postgraduate O ng in the .
medical care of the human eye and administration'of diagnostic
and therapeutic pharmaceutical agents?i -

Fif7
‘\\\
from e ~
P e inister
7. Do you currently hold a certificate & nis )
cardiopulmonary resuscitation (CPR} . 1f YES, provide iz

certified copy of certification.- "

. Have you ever been convicted dE a viplgtion of/or Pled Nolo —_——

5 tatute, regulaticn
Contendere to any Federal,” Stete,..or cal stat . u
or ordinance, or entered into _annt{fdlﬁa bargaining relating to
felony or misdemeanor? (Excluding ffic violations, except
convietlons for driviang ungé’r the influence).

- ™

3. Have you ever had any member;fﬁ-bn a state or local .

; : ) - =
profeksional society Fevoked \suspended, or sancticned in any =
manner? i E

(from any professional society

I3
r -~
10. Have you vnluntari_le.thd‘ra‘w
while under investigathag? 7

ice sui inst you in the
11. Have you had any malpractice suits hrouqht‘agal.ns
last ten years? If so, how many, and prcovide a letter from
your attorney explaining each case.

i i dependent upen the
12. Have you ever been physically or emoctionally D
use of alcohol/drugs cr treated by, consulted wich, or been
under the care of a professional for substance abuse? If so,
please provide a letter from the treating professicnal.

13. Have you ever received treatment for/or been hospitalized

3 Yo Ha

Yo o

Eor a nervous, emotional or mental disorder? If sc, please You o

provide a letter from your treating professional summarizing
diagnosis, treatment, and prognosis.

14. Do you have a serious physical disease or diagnosis which could . .

e

affect your performance or professional duties? If so, please
provide details.

15. Have you ever been adjudged mentally incompetent or been — —

N

voluntarily committed to a mental institution? Please provide Yes o

Page 4
6. AFFIDAVIT OF APPLICANT:

I, . being first duly
sworn, depose and say thnat T am the persoh referred  to in the
foregoing application and sSupperting documents.

I herehy authorize all hospitals, institutions, ar
organizations, my references, personal physicians, employers (past
and present), business and professional associates (past and
present) and all governmental agencies and instrumentalities (local,
state, federal, or foreign) to release ta the Virginia Board of
Medicine any informaticn, files or records requested by the beard in
connection with the processing of individuals and groups listed
above, any information which is material to me and my application.

I have carefully read the questions in the foregoing
application and have answered them completely, without reservations
of any kind, and I declare under penalty of perjury that mY answers
and all statements made by me herein aresgrue and correcet. Should I
furnish any false information in this Jdgflicaction, I hereby agree
that such act shall constitute cause ffrdthe denial, suspension or
revocaticn of my certificate to practi e certified optometrist
ip the state of Virginia.

RIGHT THUME PRINY

MUST BE SIGNED IN THE PRESENCE OF A
NOTARY PUBLIC

IF RIGHT THUMB IS MISSING, USE LEFT AND
SO INDICATE.

Slgrature of Applicant

NOTARY: City/County of o State of

Subscribed and Sworn to before mem ‘\D day of 19
My Commission Expires I/f
P 4

\\j“ rd Notary Public

[NOTARY SEAL)

suonjensoy pesodoig
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suoppmisy fo tosi8ay vundna

- EXAM

Please complete top portion and forward one form to each state Board
where you hold or have held a certification for administration of
certaln therapeutic pharmaceutical agents. Extra copies may be
photo-copied if peeded.

NOTE: Some states require a fee, paid in advance, for providing
clearance information. To expedite, you may wish to contact the
applicable state/s.

e R L I R L Lt T Ly T

CLEARANCE FROM OTHER STATE BOARD

I was granted license # on

B The Virginia Board
submit evidence that my license in t
in good standing. ¥You are herebd
information in your files, favorable
Virginia Board of Medicine, 1601
Virginia 23229-5005. Your earliest

by the state of
0L Medicine request that I
state of is
authorized to release any
wogtherwise, directly to the

PefJl1ls Drive, Richmond,
£ appreciated,

. { as rint or type name)
LR h S E R E T L T T L R L e, AR RN XA AT LA A r A AR AR ER

Executive Qffice of State Bofrd:

Please complete and return .s;'g:rm to the WVirginia Board of
Medicine, 1601 Rolling Hills Dr\% ichmond, Virginia 23229~5005.
"L se S

Date Issued

State of Name of B

Hational &xami iom State Board examination
b T
4 =
Reciprofi Y/Endo}_ls}ment from
H
: P
Other .J !

License/Certificate is Cur¥®nt Lapsed

Has applicants License/Certificate ever been suspended or revoked?

? If so, for what reascn?

Derogatory Infeormation, if any

Sighature
{BOARD SEAL)

Title

State Bdard

i

VIRGINIA BCARD OF MEDICINE
1601 Rolling Hills Driva
Richmand, VA 23229-5005

Pleasa print or type rame of
hospial place of employment:

4 “‘é? of applicant - Pleasa Pring)
/s
The Virginia Soard of Medicine, in its consideration of caﬂdjg?ﬁ'fq’!icensure, depends an infermation from persons and
institutions regarding the candidate’s employment, training, A7/t ngding stk privileges.

Please complete this farm to the best of your ability and retur it T he Baard so the information you provide can be given
consideration in the processing of this candidate's jon in a tifRgly ner.

. T T

| hereby authorize ail hospitals, institutions, Or'grganizations, Miyreferences, personal physictans, employers {past and

present}, business and professional associates {past and presenif afedovernmental agencies and instrumentaiities (local, stata,

tederal or foreign} to release to the VirginiaEt of Medicing any information, files or records requested by the Board in con-
nection with the processing of my app’:i(:(:sﬁ% * =, -

Signature of Applicant
4"7\
t. Date and type of sgr‘ﬁ.?é'?“-’["]\-lis_‘optpmetrist served with us as
Al N
from (menth) i @e;k to (momt) (year}

2. Please evaluate:

(Pleasa indicate with check mark)

Profassional knowledge
Chinical judgement
Refationship with palients
Ethical/professianal conduct
Interest in wori

Ability to communicate

3. Recommendation: (Piease indicate with check mark) t. Recommend highty and without reservation
2. Recommend as qualified and compatent
3, Recommend with some reservation {explain)
4, Do not recommend (explain)

I

4. Of particular value 10 us in evaluating any candidate ars comments regarding any notable strengths and weaknasses
{including persanal demeanar). We would appraciate suchk commants rom you,

5. The above repor is based on: (Pleasa indicate with check mark) 1. Closs parsonal observation

2. General impression
3, A compesite of evaluations
4. Other

H

Date:

_— Signed:

{This report will become a part of the applicant’s file

{Please print or type nama)
«and may be reviewed by the applican upon demand)

Tt

Poor | Fair | Good Superigr ’

suonengay pasodoag



Proposed Regulations

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
0F)

Title of Regulation: VR $615-01-28.
Children (ADC) Program
Incapacity of a Parent.

Ald to Dependent
Deprivation Due to the

Statutory Autbority: § 63.1-25 of the Code of Virginia.

Public Hearing Date: N/A - Wrilten comments may be
submitted until December 23, 1989,

(See Calendar of Events section

for additional information)

Summary:

Eligibility for assistance in the Aid to Dependent
Children (ADC) program is based on a child being
deprived of parental maintenance, care, and guidance
due to the death, continued absence, or incapacily of
af least one pareni. When determining if a child is
deprived based on the incapacity of a parent, federal
regulations require the Iimited employment
opportunities of the handicapped parent to be
considered. This regulation expands Virginia’s ADC
program policy to require local eligibility staiff to
evaluate the limited empiloyment opportunities of a
handicapped parent when making a delermination as
to whether a child is deprived on the basis of his
parent’s incapacity.

VR 615-01-26. Aid to Dependent Children (ADC) Program -
Deprivation Due to the Incapacity of a Parent.

PART L
DEFINITIONS.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning unless the
context clearly indicates otherwise:

“Handicapped individuals” means any person who has a
physical or mental impairment that resulls in a substantial
determent to employment.

“Incapacity” means having a physical or menial
impairment that substantially limits employment.

“Limited employmenl opportunities” means the types of
jobs from which the handicapped individual is disqualified,
the geographical area to which the iIndividual bhas
reasonable access, and the individual’s job experience and
training.

“Support” means the provision of a basis for subsistence.
PART II

PHYSICAL OR MENTAL INCAPACITY OF A
PARENT.

§ 2.1. A child Is deprived of parental support or care if
either parent has a physical or mental defect, illness, or
disability and that incapacity substantially reduces or
prevents the parent from providing support or care
Incapacity may be total or partial, permanent or
temporary, but must be expected fo last for a period of at
least 30 days. In making the determination of a parent’s
ability to provide care and support, the local social
services agency must take lInto account the limited
employment opportunities of handicapped individuals, The
applicant or recipient must establish lhe existence of an
impairment that substantially Iimits employment
opportunities.

STATE WATER CONTROL BOARD

Title of Regulation: VR 889-13-83. Peirsleum Underground
Storage Tank Financial Requirements.

62.1-44.34:12 and

Statutory Authority: §§ 62.1-44.34:11,
62.1-44.15(10) of the Code of Virginia.

Public Hearing Dates:
December 14, 1989 - 7 p.m.
December 18, 198% - 7 p.m.
January 4, 1990 - 7 p.m.
(See Calendar of Events section
for additional information)

Summary;

The federal financial responsibility requiremenis for
petroleum underground storage lanks (UST) require
owners or operators of petroleum USTs to demonstrate
financial assurance of $§1 million per occurrence and
an annual aggregrate of $1 million or $2 million.
These requirements became effective on January 24,
1989. This proposed regulation will enable the State
Water Control Board to administer the program in
Virginia and use the Virginia Underground Petroleum
Storage Tank Fund fo cover cosis in excess of the
required financial assurance for corrective action and
third party liability.

The proposed Petroleum Underground Storage Tank
Financial Requirements regulation requires owners,
operaftors, and petroleum storage fank vendors fo
provide per occurrence financial responsibility of
$50,000 for corrective action and $150,000 for third
party liability. It also requires owners, operators and
vendors to maintain from $200,000 fo $2 million
annual aggregate financial responsibility based on
number of tanks owned. Those with I1-8 USTs are
required to maintain $200,000 of aggregrate assurance.
Those with 9-16, 17-24, 25-33, 34-100, and 101 or more
USTs will be required to maintain $400,000, $600,000,
$800,000, $! million, and $2 million annual aggregate
assurance respectively.

The Virginia Pefroleum Underground Storage Tank
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Fund wiil be used fo cover costs due to a release in
excess of the §50,000/8150,000 per occurrence amounis
up fto $1 million. Per occurrence amounis above the
$1 million level may be covered by the federal UST
fund or may be the responsibility of the owner,
operator, or vendor. The fund will also be used o
demonstrate annual aggregale coverage above (the
proposed sliding siate requirement of $200,000 fo
$800,000 up to $1 million. Use of the fund in this
manner should be as stringent as the federal
requiremenis. .

Financial responsibility assurance can be shown using
insurance, self-insurance, surely bonds, Ielters of
credit, guarantees, trust funds, and state funds. The
proposed regulation creates a financial ftest for
self-insurance to be used in lien of the federal test
where the proposed required annual aggregate amount

of financial responsibility is from $200,0060 to $800,000. -

The proposed regulation restricts reimbursement from
the fund for moneys expended by owners, operators
and vendors for corrective action prior to the
effective date of this proposed regulation and enables
state-lead and owner/operator-lead cleanups costing in
excess of minimum financial responsibility
requirements ($50,000/$150,000).

The State Water (ontrol Board would administer the
program. Owners, operators or vendors would upon
request be asked to use their financial responsibility
mechanisme in the event of g release.

VR 680-13-03. Petroleum Underground Storage Tank
Financial Requiremenis.

§ 1. Definitions.

The following words and terms, when used in this
regulation, shall have the following meaning, unless ihe
context clearly indicates otherwise:

“Accidental release” means any Ssudden or nonsudden
release of petroleum from an underground storage fank
that results in a need for correcfive action and/or
compensation for bodily infury or properiy damage neither
expected nor intended by the tank owner or operafor or
petroleum storage tank vendor.

“Board” means the State Wafter Control Board.

“Bodily injury” means the death or injury of any person
incident fo an accidenial reiease from a petroleum
underground storage fank; but not including any death,
disablement, or injuries covered by worker’s compensation,
disability benefiis or unemployment compensation law or
other similar law. Bodily injury may include paymeni of
medical, hospital, surgical, and funeral expenses arising
out of the death or injury of any person. This term shall
not include those Habilities which, comsistent with standard
insurance industry practices, are excluded from coverage

in Hability insurance policies for bodily injury.

“Controlling interest” means direct ownership of at least
509% of the voting stock of another enfity.

“Corrective action” means all actions necessary to abate,
contain and cleanup a release from an underground
storage tank, to mitigate the public health or
environmental threat from such releases and {o
rehabilitate state waters in accordance with Parts V and
VI of VR 680-13-02 (Underground Storage Tanks; Technical
Standards and Corrective Action Requirements Regulation);
excluding those steps which would normally be counsidered
an owner’s or operator’s responsibility such as replacement
of a failing underground storage tank.

“Department of Waste Management” means the Virginia
Department of Waste Management which has furisdiction
over the proper handling and disposal of solid and
hazardous wastes in the Commonwealth of Virginia.

“Financial reporting year” means the latest consecutive
12-month period for which any of the following reports
used to support a financial test is prepared: (i) a 10 K
report submitted to the U.S. Securities and Exchange
Commission (SEC); (ii) an annual report of tangible net
worth submitted fo Dun and Bradstreel; (iii) annual
reports submitted fo the Energy Information Administration
or the Rural Electrification Administration; or (iv) a
vear-end financial statement authorized under § 6.B or §
6.C of this regulation. “Financlal reporting year” may thus
comprise a fiscal or calendar year period.

“Legal defense cost” is any expense that an owner or
operator, or peiroleum siorage tank vendor, or provider of
financial assurance ineurs in defending against claims or
actions brought (i) by the federal government or the
board to require corrective action or fo recover the costs
of corrective action, or ito collect civil penalties under
federal or state Iaw or [o assert any claim on behalf of
the Virginia Underground Pelroletm Storage Tank Fund;
(ii} By or on behalf of a third party for bodily injury or
property damage caused by an accidental release; or (iii)
by any person lo enforce the terms of a financial
assurance mechanisim.

“Local government entity” means a municipality, coualy,
fown, commission, or political subdivision of a state.

“Occurrence” means an accident, inciuding continuous or
repeated exposure to condifions, which results in a release
from an underground storage tank.

Note: This definition is Intended to assist Iin the
understanding of this regulation and Is not intended
either to limit the meaning of “occurrence” in a way
that conflicts with standard insurance usage or fo
prevent the use of other standard insurance terms in
place of "occurrence.”

”Operator;’ means any person in confrol of, or having
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responsibility for, the daily operation of the UST system.

“Owner” means:

1. In the case of an UST system Iin use on November
8, 1984, or brought into use after thal date, any
person who owns an UST system used for storage, use,
or dispensing of regulated substances; and

2. In the case of any UST system in use before
November 8, 1984, but no longer in use on that date,
any person who owned such UST imimediately before
the discontinuation of its use.

“Owner or operafer,” when the owner or operalor are
separate parties, refers to the party that is obiaining or
has obtained financial assurances.

“Person” means an individual, trust, firm, joint stock
company, corporation, including a government corporation,
partnership, association, any state or agency thereof,
municipality, county, town, commission, political subdivision
of a state, any interstate body, consortium, joint venture,
commercial entity, the government of the United States or
any unit or agency thereof.

“Pefroleum” means petroleum, including crude oil or
any Iraction thereof, that is liquid at standard conditions
of temperature and pressure (60°F and 14.7 pounds per
square inch absolute).

“Pefroleum marketing facilities” include all facilities at
which pefroleumn is produced or refined and all facilities
from which petroleum is sold or (transferred to other
petroleum marketers or to fhe public.

“Petroleum marketing firms” means all firms owning
petroleum marketing facilities. Firms owning other types
of facilities with USTs as well as petroleum markefing
facilities are considered to be petroleum marketing firms.

“Petroleum storage tank vendor” means a person who
manufactures, sells, installs, or services an underground
petroleum storage (ank, Its connective piping and
associated equipment. .

“Property damage” means the loss or destruction of, or
damage to, the property of any third party including any
loss, damage or expense incident fo an accidenlal release
from a petroleum underground storage tank. This term
shall not include those liabilities which, consistent with
standard insurance Industry practices, are excluded from
coverage in liabllity insurance policies for property
damage. However, such exclusions for property damage
shall not include corrective action associated with releases
from tanks which are covered by the policy.

“Provider of financial assurance” means an entity that
provides financial assurance o an owner, operator or
petroleum storage tank vendor of an underground storage
tank through one of the mechanisms listed in §§ 6 through

12, inciuding a guarantor, insurer, group self-insurance
pool, surety, or issuer of a letter of credit.

“Release” means any spilling, leaking, emiiting,
discharging, escaping, leaching or disposing from an UST
into ground water, surface water or subsurface soils,

“Substantial business relationship” means the extent of a
business relationship necessary under Virginia law to make
a guarantee contract issued incident to that relationship
valid and enforceable, A guarantee contract is issued
“incident to that relationship” if it arises from and
depends on existing economic transactions befween the
guarantor and the owner or operator or petroleum storage
tank vendor.

“Tangible net worth” means the tangible assets that
remain after deducling liabilities; such assets do not
include intangibles such as goodwill and rights to patenis
or royalties. For purposes of this definition, “assefs” means
all existing and all probable future economic benefits
obtained or controlled by a particular entity as a result of
past transactions.

“Underground storage tank”™ or "UST” means any one or
combination of {anks (including underground pipes
connected thereto) that is used to conlain an accumulation
of regulated substances, and the volume of which
(including the volume of underground pipes connected
thereto) is 10% or more benecath the surface of the
ground. This term does not include any:

1. Farm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for
noncommercial purposes;

2. Tank used for storing heating oil for consumption
on the premises where stored, except for tanks having
a capacity of more than 5,000 gallons and used for
storing heating oil;

3. Sepfic tank;

4, Pipeiine facility (including gathering lines) regulated
under:

a. The Natural Gas Pipeline Safety Act of 1968 (49
US.C. App. 1671, et seq.), or

b. The Hazardous Liquid Pipeline Safety Act of 1878
(49 U.S.C. App. 2001, et seq.), or

c. Which is an Inirastate pipeline facility regulated
under state Iaws comparable to the provisions of the
law referred to in subdivision 4a or 4b of this
definition;

5. Surface impoundment, pit, pond, or lagoon;

6. Stormwater or wastewater collection system;
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7. Flow-through process iank;

8. Liguid trap or associated gathering lines directly
related o oil or gas production and gathering
operations; or

8. Storage fank situated in an underground ares (such
as a basemeni, cellar, mineworking, drifi, shaft, or
funnel) Iif the storage tank Is situated upen or above
the surface of the floor. The term “underground
storage tank” or “UST” does not include any pipes
connected fo any tank which Is described in
subdivisions 1 through 9 of this definition.

§ 2. Applicability.

A, This regulation applies to owners and operators of all
petroleum underground storage tank (UST) sysiems
regulated under VR 680-13-02 (Underground Storage Tanks;
Technical Standards and Corrective Action Requirements
Regulation) and peiroleum storage tank vendors except as
otherwise provided in this section.

B, Owners and operators of petroleum UST systems and
petroleum storage ltank vendors are subject fo these
requirements if they are in operation on or after the date
for compliance established in § 3.

C. State and federal governimenl entities whose debis
and liabilities are the debis and Iabilities of the
Commonwealth of Virginia or the Uniled States have the
requisite financial strength and siability to fulfill their
financial assurance requiremenis and are relieved of the
requirements to further demonsirate an ability to provide
financial responsibility under this regulation.

D. The requirements of this regulfation do not apply fo
owners and operators of any UST gystem described in §
1.2 B or C of VR 680-13-02.

E. If the owner and operafor of a petrolenm
underground storage lank are separate persons, only one
person is required fo demonstrate financial responsibility;
however, both parties are liabie in event of
noncompliance. Regardless of which party complies, the
date set for compliance at a particular facilily is
determined by the characteristics of the owner as set forih
in § 3.

§ 3. Compliance dates.

Owners of petroleum uaderground storage tanks and
petroleum storage tank vendors are required fo comply
with the requirements of this regulation by the following
dates:

1. Al petroleum marketing firmg owning 1,000 or
more USTs and all other UST owners that report a
tangible net worth of $20 million or more to the SEC,
Dun and Bradstreet, the Energy Information
Adminigtration, or the Rural Elecirification

Administration; January 24, 1989.

2. All petroleum marketing firms owning 100-898 USTs;
October 26, 1889.

3. All petroleum marketing firms owning 13-99 USTs
at more than one facility; April 28, 18990.

4. All peiroleumn UST owners not described in
subdivisions 1 through 3 of fhis section, including all
local governmeni entities; October 26, 1890,

5. All petroleum sforage f(ank vendors; October 26,
1990.

§ 4. Amount and scope of required financial responsibility.

Note: Reguireinents of subdivisions B 5 and B 6 of
this section are as siringenl as the federal regulation
for demonsiration of annual aggregate [inancial
responsibility. The staff has included requirements of
subdivisions B 1 through B 4 for demonstration of
annual aggregale financial responsibility amounts for
owners or operators and petroleum storage lank
vendors of I to 33 tanks. The Virginia Underground
Petroleum Storage Tank Fund described in § 21 will
be used (o demonsirate financial responsibility
requirements for the amounts above the levels in B i
through B 4 up to the federal requirement of $!
million. The board expressly requests commenis on
requiremenis of subdivigions B 1 through B 4 of this
section inciuding whether these reguirements are 8s
stringent as the federal regulation.

A. Owners or operators of petroleum underground
storage tanks and pefroieum sforage lank vendors must
demonstrate financial responsibility for taking corrective
action and for compensating third parties for bodily injury
and property damage caused by accidenial releases arising
from the operation of petroleum underground storage
tanks in at least the following per-occurrence smouis:

1. $56,000 for corrective action;

2. $150,000 for compensating third parties for bodily
infury and properiy damage.

B. Owners or operators of petroleum underground
storage ftanks and peircleum storage tank vendors must
demonstrate financial responsibility for laking corrective
action and for compensating third parties for bodily infury
and properly damage caused by accidental releases arising
from fhe operation of petroleum underground storage
tanks in at least fhe following annual aggregate amounts:

1. For owners or operators and petroleum storege tank
vendors of I to 8 pelroleum underground siorage
tanks, $200,000; and

2. For owners or operators and petroleum siorage tank
vendors of 8 fo 16 pefroleum underground storage
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tanks, $400,000; and

d. For owners or operalors and petroleum storage tank
vendors of 17 to 24 pefroleum underground storage
tanks, $600,000; and

4. For owners or operators and petroleum slorage tank
vendors of 25 to 33 petroleum underground storage
tanks, $800,000; and

5. For owners or operators and petroleum storage tank
vendors of 34 to 100 petroleum underground storage
tanks, $§1 million; and

6. For owners or operators and petroleum storage fank
vendors of 101 or more petroleumn underground
storage tanks, $2 million.

C. For the purposes of subsections B and F only, “a
petroleumn underground storage tank” means a single
containment unit and does pot mean combipations of
single containment units.

D. Except as provided in subsection E, if the owner or
operator or petroleumn storage fank vendor Uses separale
mechanisms or separate combinations of mechanisms o
demonstrate financial responsibility for:

1, Taking corrective action;

2. Compensating third parties for bodily infury and
property damage caused by sudden accidental
releases; or

3. Compensating third parties for bodily injury and
property damage caused by nonsudden accidental
releases, the amount of assurapnce provided by each
mechanism or combination of mechanisms must be in
the full amount specified in subsections A and B of
this section.

E. If an owner or operator or petroleum storage tank
vendor uses separate mechanisms or separate combinations
of mechanisms to demonstrate financial responsibility for
different petroleum underground storage tanks, the annual
aggregate required shall be based on the number of tanks
-covered by each such separate mechanism or combination
of mechanisms.

F. Owners or operators shall review the amount of
aggregate assurance provided whenever additional
petroleum underground storage tanks are acquired or
installed. Petroleum storage fank vendors shall review
annually the amount of aggregafe assurance provided for
the number of petroleum underground storage tanks
manufactured, sold, serviced or installed, said review date
being the day which is 130 days prior lo the anniversary
of the date on which the mechanism demonstrating
financial responsibility became effective.

I, If the number of petroleum underground storage

tanks for which assurance must be provided increases
above a calegorized amount specified in § 4 B, the
owner or operalor or petroleum storage tank vendor
shall demonstrate financial responsibility in ihe
appropriate new amount specified in § 4 B of annual
aggregate assurance, by the anniversary of the date on
which the mechanism demonstrating financial
responsibility became effective.

2. If assurance Is being demonsirated by a
combination of mechanisms, the owner or operator or
petroleum storage t(ank vendor shall demonstrate
financial responsibility in the appropriate amoumnt
specified in § 4 B of annual aggregate assurance, by
the first-occurring effective date anniversary of any
one of the mechanisms combined (other ihan 2
financial test or Guarantee) to provide assurance.

G. The amounts of assurance required under this section
exclude legal defense costs.

H. The required peroccurrence and annual aggregate
coverage amounis do not in any way limit the lability of
the owner or operator and petroleum storage tank vendor.

§ 5. Allowable mechanisms and combinations of
mechanisms. .

A, Subject to the limitations of subsection B of this
section, an owner or operafor or petroleum storage tank
vendor may use any one or combination of the
mechanisms listed In $§ 6 through 12 to demonsirate
financial responsibilify under this regulation for one or
more underground storage lanks.

B. An owner or operator or petroleum storage tank
vendor may use self-insurance in combination with a
guarantee only if, for the purpose of meefing ihe
requirements of the financial test under this regulation,
the financial statements of the owper or operator or
petroleum storage tank vendor are not consolidated with
the financial statements of the guarantor.

§ 6. Financial test of self-insurance.

Note: Requirements of subsections D and E of ithis
section are identical to the federal regulation. The
staff has included requirements of subsections B and
for meeting the financial test of self-insurance for
owners or operators and petroleum sforage tank
vendors of 1 to 33 tanks in lieu of the federal fest for
self-insurance. The board expressly requesis commenis
on requirements of subsections B and C of this section
including whether these requirements are as stringent
as the federal regulation,

A. Ap owner or operator, petroleum storage tank vendor,
or guaranior, may satisfy the requirements of § 4 by
passing a financial test as specified in this section. To pass
the financial test of self-insurance, the owner or operaior
or petroleum storage tank vendor, or guarantor of 1 fo 33
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tanks must meet the requirements of subsections B or C,
and F of this section, as applicable under § 4 B, based on
Yyear-end financial statements for the lafest completed
fiscal year. To pass the financial lest of self-insurance, the
owner or operafor or petroleum storage fank vendor,
guarantor of greater than 33 lanks, or commbination of
these individuals, must meet the requiremenis of
subsections D or E, and F of this section, as applicable
under § 4 B, based on year-end financial statements for
the latest completed fiscal year.

B.1. The owner or operafor, petroleum sforage tank
vendor, guarantor, or combination of these individuals,
must have a tangible net worth of at least equal to the
total of the applicable aggregate amount reguired by § 4 B
1 through 4 B 4 based on the number of underground
storage tanks for which a financial test is used lo
demonstrate financial responsibility;

2. The owner or operaltor, petroleum storage tank
vendor, guaranior, or combination of these individuals,
must aiso have a {tangible nef worth of at least 19
tirmes:

a. The sum of the corrective action cost estimates,
the curreni closure and posiclosure care cost
estimates, and amount of liability coverage for
which a financial test is used in each staie of
business operations to demonstrate financial
responsibility to the EPA under 40 CFR §§
264.101(b), 264.143, 264.145, 265.143, 265.145, 264.147,
and 265147 and the Department of Waste
Management under VR 672-10-1 §§ 10.5.L, 10.7 C,
107 E, 87 C 87 E, 107 G, 87 G (Virginia
Hazardous Waste Management Regulations); and

b. The sum of current plugging and abandoninent
cost estimates for which a financial test iIs used in
each state of business operations to demonsirate
financial responsibility to EPA under 40 CFR §
144.63;

3. The owner or operator, petroleum storage lank
vendor, guarantor, or combinafion of these individuals,
must comply with either subdivision a or b below:

a.(l1) The fiscal year-end financial statements of the
owner or operator, petroleum sitorage tank vendor,
guarantor, or compination of these individuals, must
be examined by an independent certified public
accouniant and be accompanied by the accountanis
report of the examination; and

(2) The firms yearend financial statements cannot
include an adverse auditors opinion, a disclaimer of
opinion, or a “going concern” qgualification.

b.(1)(a) File financial statements annually with the
{18, Securitiecs and Exchange Commission, the
Energy Information Administration, or the Rural
Electrification Administration; or

(b} Report annually the firms langible net worth to
Dun and Bradsireet, and Dun and Bradstreet must
have assigned the firm a financial strength rating of
44 or 54; and

(2) The firms year-end financial statements, I,
independently audited, caonot include an adverse
auditor’s opinign, a disclaimer of opinion, or a
“going concern” qualification.

4 The owner or operator, peiroleum storage tank
vendor, guarantor, or combination of these Individuals,
must have a Ietter signed by the chief financial
officer worded identically as specified in Appendix I
/Alternative I,

C.1. The owner or operator, peiroleum storage tank
vendor, guarantor, or combination of these Individuals,
must have a langible net worth of at least equal to
the total of the applicable aggregate amount required
by § 4 B I through 4 B 4 based on the number of
underground storage tanks for which a financial test is
used to demonstrate financial responsibility;

2, The owner or operator, petroleum storage tank
vendor, guarantor, or combination of these individuals,
must also meet the financial test requirements of VR
§72-10-1 § 107 G 6 Virginia Hazardous Waste
Management Regulafions, substituting the appropriate
amounts specified in § 4 B I through 4 B 4 for the
“amount of liability coverage” and “tangible net
worth” each time specified in thaf section.

3. The fiscai yearend financial statemenis of the
owner or operator, pefroleum storage fank vendor,
guarantor, or combination of fhese Individuals, musf
be examined by an Independent certified public
accouniant and be accompanied by the accouniant’s
report of ihe examination.

4. The firms year-end financial statemenfs cannot
include an adverse auditor’s opiniom, a disclaimer of
opinion, or a “going concern” gualification.

5. If the financial staftemenis of the owner or
operator, petroleiim siorage tank vendor, guarantor, or
combination of these individuals, are not submitied
annually fte the U.S. Securities and Exchange
Commission, the Energy Information Administration or
the Rural Elsctrification Administration, the owner or

‘operalor, petroleum sforage fank vendor, guarantor, or

combination of these individuals, must obiain & special
report by an independent certified public accountant
sfating that;

a. He has compared ithe data thai the letter from
the chief financial officer specified as having been
derived from the latest year-end financial stafements
of the owner or operator, petroleum siorage lank
vendor, guaranlor, or combination of rhese

individuals, with the amounis in such flnancial
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statements; and

b. In connection with lhat coinparison, no maliers
came lo his attention which caused him fo believe
that the specified data should be adjusted.

6. The owner or operalor, pefroleum storage tank
vendor, guaranfor, or compination of these individuals,
must have a lefter signed by the chief financial
officer, worded identically as specified in Appendix
I/Alternative IL

D.1. The owner or operator, peirolenm storage tank
vendor, guaranior, or combination of these individuals,
must have a tangible net worth of at least ten times:

a. The total of fhe applicable aggregate amount
required by § 4 B 5 or § 4 B 6, based on lhe
number of underground storage tanks for which a
financial test is used to demonstrate financial
responsibility fo the board under this section,

b. The sum of the corrective action cost estimates,
the current clostire and postclosure care cost
estimates, and amount of liability coverage for
which a financial lest is used in each state of
business operations to demonsirate financial
responsibility to the EPA under 40 CFR §§
264.101(b), 264.143, 264.145, 265.143, 265.145, 264.147,
and 265,147 and the Department of Waste
Management under VR 672-I0-1 §§ 10.5L, 10.7.C
10.7.E, 8.7.C, 9.7.E, 10.7.G, 9.7.G (Virginia Hazardous
Waste Management Regulations); and,

c. The sum of current plugging and abandonment
cost estimates for Which a financial test is used in
each state of business operations (o demonstrate
financial responsibility fo EPA under 40 CFR §
144.63.

2. The owner or operator, peircleum storage fank
vendor, guarantor, or combination of these individuals,
must have a tangible net worth of at least §10 million.

3. The owner or operaior, petroleum storage tank
vendor, guaranior, or combination of these individuals,
must either:

a. File financial stalements annually with the U.S.
Securities and Exchange Commission, the Energy
Information Adminigiration, or the Rural
Electrification Administration, or

b. Report annually the firms tangible net worth lo
Dun and Bradsitreel, and Dun and Bradstreet must
have assigned the firm a financial strength rating of
4A or 54,

4, The firm’s year-end financial statements, if,
independently audited, cannot include an adverse
auditor’s opinion, a disclaimer of opinion, or a “going

concern” gqualification,

3. The owner or operalor, petroleum storage tank
vendor, guarantor, or combination of these individuals,
must have a letter signed by the chief financial
officer worded identically as specified in Appendix
I/Alternative III,

E.l. The owner or operator, petroleum storage tank
vendor, guaranfor, or combination of these individuals,
must meet the financial test requirements of VR
672-10-1 § 107 G 6, substituting the appropriate
amounts specified in § 4 B 5 and § 4 B 6 for the
“amount of lability coverage” each lime specified in
that section.

2. The fiscal yearend financial stalements of the
owner or operator, petroleum storage tank wvendor,
guarantor, or combination of these individuals, must
be examined by an Independent certified public
accouniant and be accompanied by the accountant’s
report of the examination.

3. The firm’s yearend financial statements cannot
include an adverse auditor’s opinion, a disclgimer of
opinion, or a “going concern” qualification.

4. If the financial stalements of the owner or
operator, petroleum storage tank vendor, guaranfor, or
combination of these Individuals, are not submitted
annually to the US. Securities and Exchange
Commission, the Energy Information Administration or
the Rural Electrification Administration, the owner or
operator, peiroleum slorage tank vendor, guaranfor, or
combination of these individuals, must obtain a special
report by an independeni certified public accountant
stating that:

a. He has compared the data that the lefter from
the chief financial officer specifies as having been
derived from the latest yvear-end financial slatements
of the owner or operator, petroleumn storage f(ank
vendor, guarantor, or combination of these
individuals, with the amounis In such financial
statements; and

b. In connection with that comparison, no maffers
came {o his aftention which caused him to believe
that the specified dafa should be adjusted.

5. The owner or operafor, petrolenm storage fank
vendor, guaranfor, or combination of these individuals,
must have a letter signed by the chief financial
officer, worded identically as specified In Appendix
I/Alternative IV.

F. To demonstrate that it meets the financial test under
subsections B through E of this section, the chief financial
officer of the owner or operator, pelroleum storage fank
vendor, guarantor, or combination of these Individuals,
must sign, within 120 days of the close of each financial
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reporting year, as defined by the I[2-month period for
which financial statements used fo support the financial
test are prepared, a letier worded identically as specified
in Appendix I with the appropriate Alfernative I through
IV, except that the Instructions in prackets are lo be
replaced by the relevan! information and the brackets
deleted.

G. If an owner or operalor or pelroleum storage lank
vendor using the fest to provide financial assurance finds
that he no Ionger meets the requirements of the financial
test based on fhe year-end financial statements, the owner
or operator or petreleum sforage iank vendor must obtain
alternative coverage within 150 days of the end of the
Year for whick financial siatements have been prepared.

H. The board may reguire reporis of financial condition
at any time from Ihe owner or operafor, peiroleum

storage tank vendor, guaramior, or combination of these

individuals. If the board finds, on the basis of such reports
or other Information, that the owner or operalor,
pefroleum storage tank vendor, guaranior, or combination
of these individugls, no longer meels the financial test
requirements of § 6 Bor C or D or E and F, the owner
or operator or peiroleimn storage tank vendor must oblain
alfernate coverage within 30 days affer notification of such
a finding. ’

I If the owner or operafor or pefroleuin siorage tank
vendor fails io obtzin alternate assurance within 150 days
of finding that he no longer meels fhe requirements of the
financial test based on the year-end financial statemenls,
or within 30 days of notification by the board that he or
she no longer meetls the requirements of the financial test,
the owner or operator or petrolcum storage tank vendor
must nolify the board of such failure within 10 days.

§ 7. Guarantee,

A, An owner or operator or petrolewm storage lank
vendor may satisfy the requirements of § 4 by oblaining a
guarantee fhat conforms to the requiremenis of (this
section. The guaranfor must be:

1. A firm that:

a. Possesses a controlling inierest in the owner or
operator or petroleum sforage tank vendor;

b. Possesses a conirolling interest in a firm
described under subdivision A Ia of this section; or

c. Is controlled f{hrough sfock ownership by a
common parent firm that possesses a confrolling
interest in the owner or operalor or petroleum
storage fank vendor; or

2, A firm engaged in a substantial business
relationship with the owner or operator or petroleum
storage tank vendor and Issuing the guaraniee as an
act incident fo that business relationship.

B. Within 120 days of the close of each Ffinancial
reporting year the guarantor must demonstrate that it
meets the financial fest criteria of § 6 B or C or D or E
and F based on year-end financial statements for the latest
completed financial reporting yvear by completing the letfer
from the chief financial officer described in Appendix I
and must deliver the lefter io the owner or operafor or
petroleum storage tank vendor. If the guarantor fails (o
meet the requirements of the financial fest at the end of
any financial reporting year, within 120 days of the end of
that financfal reporting year the guarantor shail send by
certified mail, before cancellation or nonrenewal of the
guarantee, notice tc the owner or operator or petroieum
storage tank vendor. If the board notifies the guarantor
that he no longer meeis the reguirements of the financial
test of § 6 B or C or D or E and F, the guarantor must
notify the owner or operaior or petroleum storage tank
vendor within 10 days of receiving such neiification from
the board. In both cases, the guaranfee will terminate no
Iess than i20 days after the date the owner or operalor or
petroleumn siorage tank vendor receives the nofification, as
evidenced by the return receipt. The owner or operalor or
pefroleum storage tank vendor must obfain alternate
coverage as specified in § 18 €.

C. The guarantee must be worded Iidentically as
specified in Appendix II, except that Insiructions in
brackets are to be replaced with the relevani information
and the brackets deleted,

D. An owner or operator or pefroleum storage tank
vendor who uses a guaranfee to satisfy the requirements
of § 4 must establish a siandby f(rust fund when the
guaramtee is obiained. Under the lerms of the guaranlee,
all amounts paid by the guaranfor under the guaraniee
will be deposited directly into the standby trust fund in
accordance with instructions from the board under § 17.
This standby trust fund must meet the requiremenits
Specified in § 12,

§ 8. Insurance and group self-insurance pool coverage.

A.l, An owner or operator or petroleum storage tank
vendor may satisfy the reguiremenis of § 4 by
obtaining Iiability Insuramce thai conforms to the
requirements of this section from a qualified insurer
or group self Insurance pool.

2, Such insurance may be in the form of a separate
insurance policy or an endersement lo an existing
insurance policy.

3. Group selfinsurance pools must comply with
Virginia Code § 62.1-44.34:12 and the State Corporation
Commission Bureau of Insurance Regulation No. 33.

B, Each insurance policy musi be amended by an
endorsement worded identically as specified in Appendix
II or evidenced by a certificate of insurance worded
identically as specified in Appendix IV, except that
Instructions in brackets must be replaced with the relevant
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information and the brackets deleted.

C. Each insurance policy must be issued by an insurer
or a group self-insurance pool that, at & minimum, is
licensed to transact the business of insurance or eligible to
provide insurance as an excess or approved surplus lines
insurer in the Commonwealih of Virginia,

D, Each insurance policy shall provide first dollar
coverage. The insurer or group self-insurance pool shall be
liable for the payment of all amounts within any
deductible applicable fo the policy to the provider of
corrective action or damaged third party, as provided in
this regulation, with a right of reimbursement by the
insured for any such payment made by the insurer or
group, This provision does not apply with respect to fhat
amouni of any deductible for which coverage |Iis
demonstrated under another mechanism or combination of
mechanisms as specified in §§ & through 11.

§ 9. Surety bond,

A. An owner or operater or petroleum slorage tank
vendor may satisfy the requiremenis of § 4 by obfaining a
surety bond that conforms tfo the requirements of this
section. The surety company issuing the bond must be
licensed fo operale as a surety in the Commonwealth of
Virginia and be among those lisied as acceptable sureties
on federal bonds in the latest Circular 570 of the US.
Department of the Treasury.

B. The surety bond must be worded identically as
specified in Appendix V, except that insiructions in
brackets must be replaced with the relevant information
and the brackets deleted.

C. Under the terms of the bond, the surety will become
liable on the bond obligation when the owner or operator
or peiroleum Storage tank vendor fails to perform as
guaranteed by the bond. In all cases, the surety’s liability
is Iimited to the per-occurrence and annual aggregate
penal sums.

D. The owner or operaior or petroleum sforage fank
vendor who uses a surety bond to satisfy the reguirements
of § 4 must establish a standby trust fund when the surety
-bond is acquired. Under the ferms of the bond, all
amounts paid by the surety under the bond will be
deposited directly inlo the standby (rust fuand in
accordance with instructions from the board under § 17.
This standby trust fund must meet the requiremenis
specified in § 12.

§ 10. Letter of cradit.

A. An owner or operator or petroleum siorage lank
vendor may satisfy the requirements of § 4 by oblaining
an irrevocable standby lefter of credit that conforms to
the requirements of this section. The issuing institution
must be an entity that has the authority to issue letters of
credit in the Commonwealth of Virginia and whose

letter-of-credit operations are regulated and examined by a
federal agency or the State Corporation Commission.

B. The letter of credit must be worded identically as
specified in Appendix VI, excepi that Instructions in
brackets are to be replaced with the relevant information
and the brackets delefed.

C. An owner or operalor or peiroleum storage tank
vendor who uses a lefter of credit (o satisfy the
requirements of § 4 must also establish a standby irust
fund when the lefter of credit is acguired. Under ihe
terms of the letier of credit, all amounts paid pursuant {o
a draft by the board will be deposiied by Lhe issuing
institution directly into the standby irust fund in
accordance with Insiructions from the board under § 17.
This standby #rust fund must meet the reguirements
specified in § 12,

D. The letter of credit must be irrevocable with a ferm
specified by the Issuing institution. The Ietter of credit
must provide that credit will be automatically renewed for
the same ferm as fhe original term, unless, al least 120
days before the curremt expiration date, the issuing
institution notifies the owner or operafor or petroleum
storage fank vendor by certified mail of its decision not fo
renew the lefter of credit. Under the terms of the letter
of credit, the 120 days will begin on the daie when the
owner or operator or petroleum storage tank vendor
receives the notice, as evidenced by the return receipt

§ 11. Trusi fund

A. An owner or operalor or petroleum storage lank
vendor may satisfy the requirements of § 4 by establishing
an irrevocable trust fund that conforms to the
requirements of this section. The trustee must be an entily
that has the authority io act as a trustee and whose frusi
operations are regulated and examined by a federal
agency or the State Corporation Commission.

B, The trust fund shall be Irreveocable and shall continue
until terminated at the written direction of the grantfor and
the trustee, or by the frusiee and the State Water Conirol
Board, if the grantor ceases to exist. Upon fermination of
the trust, all remaining trust property, less final irust
adminisiration expenses, shall be delivered to the owner or
operator or petroleum storage tank vendor, The wording of
the trust agreemen! must be identical to the wording
specified in Appendix VII and must be accompanied by a
formal certification of ackanowledgment as specified in
Appendix VIIL

C. The irrevocable trust fund, when esfablished, must be
funded for the full required amount of coverage, or
funded for part of the required amouni of coverage aad
used in combination with other mechanism(s) that provide
the remaining required coverage.

D. If the value of the ftrust fund is greater than ihe
required amount of coverage, the owner or operator or
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petroleum storage tank vendor may submit a written
request to the board for release of the excess.

E. If other financial assurance as specified in this
regulation is substituted for all or part of the trust fund,
the owner or operafor or petroleum storage tank vendor
may submit a writfen request to the board for release of
the excess. :

F, Within 60 days after receiving a request from the
owner or operator or petroieum storage lank vendor for
release of funds as specified in subsection D or E of this
section, the board will instruct the frustee to release to the
owner or operator or petroleum storage tank vendor such
funds as the board specifies In writing.

§ 12. Standby trust fund.

A. An owner or operator or petroleum sforage lank
vendor using any one of the mechanisms authorized by §§
7, 8 and 10 must establish a standby trust fund when the
mechanism is acquired. The ftrustee of the standby trust
fund must be an entify thaf has the authority to act as a
trustee and whose trust operafions are regulated and
examined by a federal agency or the State Corporation
Comimnission,

B. The standby trust agreement or lrust sgreement must
be worded identically as specified in Appendix VII, except
that instructions in brackels are o be replaced with the
relevant Information and the brackets delefted, and
accompanied by a formal certification of acknowledgment
as specified in Appendix VIIL

C. The board will instruct the trustee to refund the
balance of the standby trust fund to the provider of
financial assurance if the board determines (hat no
additional corrective action costs or third-party lability
claims will occur as a result of a release covered by the
financial assurance mechanism for which the standby ftrust
fund was established.

D. An owner or operator or petroleum storage fank
vendor may esitablish one trust fund as the depository
mechanism for all funds assured in compliance with this
rule.

§ 13. Substitution of financlal assurance mechanisms by
owner or operator or pelroleum storage tank vendor,

A. An owner or operator or petroleum Sstorage tank
vendor may substitute any alternate financial assurance
mechanisms as specified in this regulation, provided that
at all times he maintains an effective financial assurance
mechanism or combination of mechanisms that satisfies
the requirements of § 4.

B. After obtaining alternate [financial assurance as
specified in this regulation, an owner or operator or
petroleum storage fank vendor may cancel a financial
assurance mechanism by providing notice to the provider

of financial assurance,

§ 14. Cancellation or nonrenewal by a provider of
financial assurance.

A. Except as olherwise provided, a provider of financial
assuyrance may cancel or fail to renew an assurance
mechanism by sending a notice of termination by certified
mail to the owner or operator or petroleum storage lank
vendor.

1. Termination of a guarantee, a surety bond, or a
Ietter of credif may not occur until 120 days after the
date on which the owner or operator or peiroleum
storage tank vendor receives the notice of termination,
as evidenced by the refurn receipt

2. Termination of insurance or group seif-insurance
pool coverage may not occur until 60 days after the
date on which the owner or operator or pefroleum
sforage tank vendor receives the notice of termination,
as evidenced by the return receipt.

B. If a provider of financial responsibility cancels or
fails to renew for reasons other than incapacity of the
provider as specified in § 15, the owner or operator or
petroleum storage fank vendor must obitain alternate
coverage as specifizd in this section within 60 days after
receipt of the notice of termination. If the owner or
operator or petroleum storage tank vendor fails to obtain
alternate coverage within 60 days after receipt of the
notice of termination, the owner or operafor or petroleum
sforage fank vendor must immediately notify the board of
such failure and submit:

1. The name and address of the provider of financial
assurance;

2, The effective date of termination; and

3. The evidence of the financial assurance mechanism
subject to the termination maintained in accordance
with § 16 B.

§ 15, Reporting by owner or operator or pefroleum storage
tank vendor.

A. An owner or operafor must submi{ the appropriate
forms listed in § 16 B documenting current evidence of
financial responsibility to the board within 30 days after
the owner or operator identifies or confirms a release
from an underground storage tank required to be reported
under § 54 or § 6.2 of VR 680-13-02.

B. An owner or operator or petroleum sforage tank
vendor must submit the appropriate forms listed in § 16 B
documenting current evidence of financial respongibility to
the board if the owner or operator or pefroleum storage
tank vendor fails to obfain alternate coverage as required
by this regulation within 30 days affer the owner or
operator or pelroleum sforage tank vendor receives notice
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of:

1. Commencement of a voluntary or iavoluntary
proceeding under Title 11 (Bankrupicy), U.S. Code,
naming a provider of financial assurance as a debtor,

2. Suspension or revocation of the authority of a -

provider of financial assurance o Issue a financlal
assurance mechanism,

3. Failure of a guarantor io meet the requirements of
the financial test,

4. Other
assurance.

incapacity of a provider of financial

C. An owner or operator or pelroleum storage lank
vendor must submit the appropriate forms listed in § 16 B
documenting current evidence of financial responsibility to
the board as required by §§ 6 I and 14 B,

D. An owner or operator must certify compliance with
the financial responsibility requirements of this regulation
as specified in the new tank notification form when
notifying the board of the installation of a new
underground storage tank under § 2.3 of VR 680-13-02.

E. The board may require an owner or operator or
petroleum storage fank vendor [o submit evidence of
financial assurance as described in § 16 B or other
information relevant io compliance with this regulation at
any time.

§ 16. Recordkeeping.

A. Owners or operafors and petroleum sitorage tank
vendors must rnaintain evidence of all financial assurance
mechanisms uysed to demonstrate financial responsibility
under this reguiation for an underground storage tank until
released from the requirements of this regulation under §
18. An owner or operator and petroleum storage tank
vendor must maintazin such evidence at the underground
storage tank site or the owner's or operator’s and
petroleum storage tank vendor’s place of business in this
Commonwealth. Records maintained off-site must be made
available upon request of the board.

B. Owners or operators and petroleym storage tank
vendors must mainfain the following fypes of evidence of
financial responsibility:

1. An owner or operator or petroleum storage fank
vendor using an assurance mechanism specified in §§
& through 11 must maintain a copy of the instrument
worded as specified.

2. An owner or operator or petroleum storage tank
vendor using a financial lest or guarantee must
maintain a copy of the chief financial officer’s letter
based on year-end financial stalements for the most
recent compleled [financial reporting year. Such

evidence must be on file no later than 120 days after
the close of the financial reporting year.

d. An owner or operator or peiroleum storage iank
vendor using a guarantee, surety bond, or lefter of
credit must maiptain a copy of the signed standby
trust fund agreement and copies of any amendments
to the agreement,

4. An owner or operafor or peiroleum storage tank
vendor using an insurance policy or group
self-insurance pool coverage must maintain a copy of
the signed Insurance policy or group self-insurance
pool coverage policy, with the endorsement or
certificate of insurance and any amendinents fo the
agreements.

5.a. An owner or operator or pelroieum storage lank
vendor using an assurance mechanism specified in §§
6 through 11 must maintain an updafed copy of 2
certification of financial responsibility worded
identically as specified in Appendix IX, except that
instructions in brackeis are to be replaced with the
relevant information and the brackets deleted.

b. The owner or operafor or petroleum Storage tank
vendor must update this certification whenever the

financial assurance mechanism(s) used 1to
demonsirate financial responsibility change(s).
§ 17. Drawing on financial assurance mechanisms.
A. The beoard shall require the gyarantor, surely, or

institution Issuing a letter of credit {o place the amount of
funds stipulated by the beard, up to the limit of funds
provided by the financial assurance mechanism, into the
Standby trust if:

La. The owner or operator or petroleum storage tank
vendor fails to establish alternate financial assurance

- within 80 days after receiving notice of cancellation of
the guarantee, surety bond, lefter of credit; and

b. The board determines or suspects that a release
frem an underground storage tank covered by the
mechanisin has occurred and so notifies the owner
or operator, or petroleum storage fank vendor, or
the owner or operator has npotified the board
pursnant to Parts V and VI of VR 680-13-02 of a
release from an underground storage tank covered
by the mechanism; or

2. The conditions of subdivision B ! or B 2a or B 2b
of this section are satisfied.

B. The board may draw on & standby trust fund when:

1. The board makes a final determination that a
release has occurred and Immediate or long-term
corrective action for the release is needed, and the
owner or operator, after appropriate notfice and

Vol. 6, Issue 2

Monday, October 23, 1989

143



Proposed Regulations

opportunity te comply, has not conducted corrective
action as required under Part VI of VR 680-13-02; or

2, The board has received either:

a. Certification from the owner or operator or
peiroleum storage tank vendor and the third-party
liability claimant(s) and from atforneys representing
the owner or operaltor and the third-party liability
claimant(s) that a third-party liability claim sitould
be pald. The certification must be worded

identically as specified in Appendix X, except that
instructions in brackets are fo be replaced with the
relevant information and the brackets deleted; or,

b. A valid final court order establishing a judgment
against the owner or operafor or petroleum storage
tank vendor for bodily injury or property damage
caused by an accidental
underground slorage ftank covered by financial

release from an

assurance under this regulation and the board

determines that the owner or operator has not
safisfied the judgment.

¢. If the board determines that the amount of
corrective action costs and third-party lability
claims eligible for payment under subsection B of
this section may exceed the balance of the standby
trust fund and the obligation of the provider of

financial assurance, the first priorily for payment
shall be corrective action costs necessary o protect
human health and the environment, The board shall
direct payment from the standby trust fund for
third-party liability claims in the order in which the
board receives ceriifications under subdivision B 2a
of this section and valid court orders under
subdivision B 2b of this section.

§ 18. Release from the requirements.

An owner or operator is no longer required to maintain
financial responsibility under this regulation for an
underground storage tank after the fank has been properly
closed or a change-inservice properly completed or, if
corrective action is required, after corrective action has
been completed and the tank has been properly closed as
required by Part VII of VR 680-13-02.

§ 19. Bankruptcy or other incapacily of owner, operalor,
petroleum storage lank vendor or provider of financial
assurance,

A. Within 10 days affer commencement of a voluntary
or involuntary proceeding under Title 11 (Bankrupicy),
US. Code, naming an owner or operator or petroieum
storage tank vendor as debtor, the owner or operalor or
petroleum sforage tank vendor must notify the bosrd by
certified mail of such commencement and submit the
appropriate forms listed in § 16 B documenting current
tinancial responsibility.

B. Within 10 days after commencement of a voluniary
or involuntary proceeding under Title 11 (Bankruptcy),
US. Code, naming a guarantor providing financial
assurance as debtor, such guarantor must notify the owner .
or operator or petroleum storage tank vendor by certified
mail of such commencement as required under the ferms
of the guarantee specified in § 7.

C. An owner or operator or petroleum storage tank
vendor who oblains financial assurance by a mechanism
other than the financial test of seli-insurance will be
deemed to be without the required financial assurance in
the event of a bankrupicy or incapacily of its provider of
financial assurance, or a suspension or revocation of the
authority of the provider of financial assurance to issue a
guarantee, insurance policy, group self-insurance pool
coverage policy, surety bond, or letter of credit. The
owner or operator or petroletm storage tank vendor must
obtain alternate financial assurance as specified in g
reguylation within 30 days after receiving notice of such an
event. If the owner or operator or petroleum storage tank
vendor does not obiain alternate coverage within 30 days
after such notification, he must immediately notify the
board in writing.

D. Within 30 days after receipt of written notification
that the Virginia Underground Pefroleum Storage Tank
Fund has become incapable of covering costs in excess of
those specified in § 4 up fo $I milllon, for paying for
assured corrective action or third-party compensation costs,
the owner or operator or petroleum sforage tank vendor
must obtain alternate financial assurance in accordance
with Subpart H of 40 CFR Part 280.

§ 20 Replepishment of guarantees, letters of credit or
surety bonds.

A. If at any time after a standby trust is funded upon
the insfruction of the board with funds drawn from a
guarantee, letter of credit, or surety bond, and the amount
in the standby trust is reduced below the full amount of
coverage required, the owner or operalor or petroleum
storage tank vendor shall by the anniversary date of the
financial mechanism from which the funds were drawn:

1. Replenish the value of financial assurance fo equal
the full amount of coverage required, or

2, Acquire another financial assurance mechanism for
the amount by which funds in the siandby trust have
been reduced.

B, For purposes of this section, the full amount of
coverage required Is the amount of coverage (o be
provided by § 4 of this regulation. If a combination of
mechanisms was used fo provide the assurance funds
which were drawn upon, repienishment shall occur by the
earliest anniversary date among the mechanisms.

§ 21. Virginia Underground Petroleum Storage Tank Fund
(Fund).
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A. The Fund will be used for costs in excess of the
financial respensibility requirements specified under § 4 A
up to $1 million per occurrence for both taking corrective
action and compensating third parties for bodily injury and
property damage caused by accidenfal releases from
petroleum underground storage fanks in accordance with
the following:

1. Corrective action disbursements for accidental
releases with no associated third party claims shall
not exceed $950,000 per occurrence. Third party
disbursemenis for accidental releases with no
corrective actions shall not exceed $850,000 per
occurrence. No combined corrective action and third
party disbursements from the fund shall exceed
$800,000 per occurrence, excepi as specified in
Subdivision C 2 of this subsection. The first priority for
disbursements from the fund shall be for corrective
action costs necessary to profect human health and
the environment Third party labillly ciaims against
the Fund shall only be paid in accordance with final
court orders where the board has been represented or
in cases of an agreed seftlement between the third
party and the board.

2, Owner or operator managed cleanups. An owner or
operator responding to a release and conducting a
board approved corrective action pian in accordance
with Parts V and VI of VR £80-13-02 may proceed to
pay for all costs incurred for such activities. An
accounting submitted to the board of all cosis incurred
will be reviewed and those cosls in excess of the
financial responsibility requirements up to $1 million
which are reasonable and have been approved by the
board will be reimbursed from the Fund.

3. Joint owner or operafor and board managed
cleanups. An owner or operator responding to a
release and conducting a board approved corrective
action plan in accordance with Parls V and VI of VR
680-13-02 may proceed to pay for those costs up fo the
first $50,000. An accounting of all cosfs incurred shall
_ be submitted to the board and those coslts which are

reasonable and approved by the board will be applied
to the owner or operator financial responsibility
requirement. Affer the owner or operalor meels the
financial responsibility requirement the site will
become a siate managed cleanup. In order to have an
orderly {iransition from the owner or operator
managed cleanup fo a board managed cleanup, the
owner or operafor shall only Initiate activities
associated with Part VI §§ 6.4 through 6.8 of VR
680-13-02 which can be completed within the owner or
operator financial responsibility reguirement.

Owners or operators who cannot complete a corrective
action activity within the financial responsibility
requirement, shall make available upon demand by
the board the unexpended financial requirement
moneys for the board’s use in continuing a state

managed cleanup at the site, The foregoing does not

relieve owners or operators of their responsibility fo
conduct activities associated with Part VI §§ 6.1
through 6.3 of VR 680-13-02.

4. No owner or operator, either or both, shall receive
reimbursement from the Fuad for any costs or
damages incurred:

(a) Where the owner or operator, his empioyee or
agent, or anyone within the privity or knowledge of
the owner or operalor, has viclated substantive
environmental regulations under VR 680-13-02 or this
regulation; or :

(b) Where the release occurrence s caused, In
whele or in part, by the willfui misconduct or
negligence of the oWner or operalor, his employee
or agenif, or anyone within fhe privily or knowledge
of the owner or operator; or

(c) Where the owner or operafor, his employee or
agent, or anyone within the privity or Eknowledge of
the owner or operalor, has (i) failed to carry out
the instructions of the beard, commifted willful
misconduct or been negligen! in carrving out or
conducting actions uader Part V or VI of VR
680-13-02 or (ii) has violated applicable federal or
state safety, consiruction or operating Iaws or
regulations In carrying oul or conduciing actions
under Parts V or VI of VR 6§80-13-02.

5. No person shall receive reimbursement from the
Fund fer third party bodily injury or property damage
claims:

(ay Where the release, occurrence, injury or
Property damage Is caused, in whole or in part, by
the wiliful misconduct or negligence of the claimant,
his employee or agent, or anyone within his privity
or knowledge; or

(b) Where the claim has been reimbursed or is
reimbursable, by an Insurance policy, seif-insurance

program or other financial mechanism.

B. The Fund will be used to demoansirate financial
responsibility requirements for owners or operafors in
excess of the amounts specified under § 4 B 1 through § 4
B 4 up to the $1 million annual aggregate required by 40
CFR Part 280, Subpart H for both taking corrective action
and compensating third parties for bodily injury and
property damage caused by accidenfal releases from
pefroleum underground storage tanks.

. This Fund may also be used for the following:

1. Costs incurred by the board for ilaking immediate
corrective action to contain or mitigate the effects of
any release of pefroleum into the environment from
an underground siorage tank if such action Is
necessary, in the judgment of the board (o protect
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human health and the environment.

2. Costs incurred by the board for taking both
corrective action and third party lability claims up to
$1 million for any release of petroleum into the
-environment from an underground storage tank:

a. Wlﬁase owner or operator cannct be determined
by the board within 90 days; or

b. Whose owner or operator is incapable, in the
judgment of the board, of carrying out such
corrective action properly and paying for third party
liability claims.

3. Costs ipcurred by the board for taking corrective
action for any release of pefroleum inlo the
environment from tanks which are otherwise

specificelly listed in VR 680-13-02 § 1.1 as exemptions

in the definition of an underground storage fank.

4 Al other uses authorized by Virginia Code §
62.1-44.34:11.

D. The board shall seek recovery of Fund moneys
expended for corrective action in accordance with Virginia
Code § 62.1-44.34:11 where the owner or operator has
violated substantive environmental regulations under VR
680-13-02 or this regulation.

E. The board shall bave the right of subrogation for
moneys expended from the Fund as compensation for
bodily injury, death, or property damage against any
person who is liable for such injury, death or damage.

F. No funds shall be paid for reimbursement of moneys
expended by an owner or operator for corrective action
and for compensating third parties for bodily injury and
property damage prior fo the effective date of this
regulation.

G. No disbursements shall be made from the Fund for
owners or operators who are federal governmen! enlities
or whose debis and liabilities are the debfs and liabilities
of the United States.

§ 22. Notices to the Siafe Wafer Control Board.

All regquirements of this regulation for notification io the
State Water Conirol Board shall be addressed as follows:

Executive Director

State Water Control Board
2111 North Hamilton Street
P.O.Box 11143

Richmond, Virginia 23230-1143

§ 23. Delegation of authority.

The executive director, or in his absence a designee
acting for him, may perform any act of the board

provided under this. regulation, except as limited by §
62,1-44.14 of the Code of Virginia.

APPENDIX I
LETTER FROM CHIEF FINANCIAL OFFICER

Note: Alternatives III and IV of this appendix are
identical to the federal regulation. The staff has
included Alternatives I and II for meeting the
financial test of self-insurance for owners or operators
and petroleum storage tank vendors of 1 to 33 tanks
in lieu of the federal test for self-insurance. The board
expressly requests commenis on Alfernatives IIT and
IV of this section including whether these alternatives
are as stringent as the federal regulation. {Note: The
Instructions in brackets are to be replaced by the
relevant information and the brackets deleted.]

I am the chief financial officer of [insert: name and
address of the owner or operator*, or guarantor] This
letter is in support of the use of [insert; “the financial test
of self-insurance,” and/or “Guarantee”] to demonsirate
financial responsibilify for [insert: ‘faking corrective
action” and/or

* Note: Where this document is to be utilized by a
petroleumn  storage {ank vendor, them the words
“pefroleum storage tank vendor” shall be substituted
for ‘‘owner or operator” where appropriate,
“compensating third parties for bodily Injury and
property damage”] caused by [insert: ‘sudden
accidental releases” and/or ‘“nonsudden accidental
releases”] In the amount of at least [insert: dollar
amount] per occurrence and [insert: dollar amount]
annual aggregate arising from operating (an)
underground storage tank(s).

Underground storage tanks at the following facilities are
assured by this financial test by this [insert: “owner or
operator,” and/or "guarantor”| [List for each facility: the
name and address of the facilily where tanks assured by
this financial test are located, and whether lanks are
assured by this financial lest. If separafe mechanisms or
combinations of mechanisms are being used lo assure any
of the lanks at this facility, list each tank assured by this
financial test by the fank identification number provided
in the notification submitted pursuant o § 2.3 of VR
680-13-02 (Underground Storage Tanks; Technical Standards
and Corrective Action Regquirements)]

A [insert: “financial test,” and/or “guaranfee”] is also
used by this finsert: “owner or operaitor “ or “guarantor”]
to demonstrate evidence of financial responsibility in the
following amounts under other EPA regulations or stafe
programs authorized by EPA under 40 CFR Parts 271 and
145:

EPA Regulation for each state of business operations
(specify state):
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Amount

Closure (§§ 264.143 and 265.143) ................... $..
Post-Closure Care (§§ 264.145 and 265.145) ........ $ ...
Liability Coverage (8§ 264.147 and 265.147) ....... ¥
Corrective Action (§ 264.101(B)) .......oovvvvunnnn., $ ...
Plugging and Abandonment (§§ 144.63) ............ ) -
Virginia Hazardous Waste Management Regulations:

Closure (VR 672-10-1 §§ 10.7.C. and 8.7.0) ......... $ o

Post-Closure Care (VR 672-10-1 §§ 10.7.E and 9.7.E.) §

Liabillty Coverage (VR 672-10-1 §§ 10.7.G. and 9.7.G.)

$...

Corrective Action (VR 672-10-1 § 10.5.L.2) ......... $
Plugging and Abandonment (40 CFR § 144.63) $
TOTAL .....coevvveavanennnn, ...

This finsert: “owner or operator,” or “guarantor”] has
not received an adverse opinion, a disclaimer of opinion,
or a “going concern” qualification from an Independent
auditor on his financial statements for the lafest completed
fiscal year.

[Fill in the information for Alternative I if the criteria
of § 6.B are being used to demonstrate compliance with
the financial test requirements, Fill in the information for
Alternative II If the criteria of § 6.C are being used to
demonstrate compliance with the financial test
requirements.

Fill in the information for Alternative II if the criteria
of § 6.D are being used fo demonstrate compliance with
the financial test requirements. Fill in the information for
Alternative IV if the criteria of § 6.E are being used to
demonsirate compliance with the financial test
requirements.

ALTERNATIVE [

1. Amount of annual UST aggregate coverage being

assured by a financial test, and/or guarantee . §

2. Amoumt of corrective action, closure and post-closure

care costs, lability coverage, and plugging and

abandonment costs covered by a financial test, and/or

BUALARIEE .\ ririrriiieesiisiiisiisiirennrerannsis $..
JSumoflinesland 2 .......ccevvvveviiennnannns g ...
4. Total tangible asSElS ........ccveevvviiveerneeenans 5.

5. Total liabilities [if any of the amount reported on line 3
is included in total labilities, you may deduct that
amount from this line or add that amount fo line 6]

$.....
6. Tangible net worth [subiract line 5 from line 4] $

7. Is ling 6 atf least equal to line 1 above? Yes ... No ..

8. Is line 6 at least equal fo the sum of line 1 plus 10
times line 2? Yes ... No ...

9. Have finaacial statemenls for the latest fiscal year been
filed with the Securities and Exchange Commission?

Yes ... No ...
10. Have financial statements for the latest fiscal year
been filed with the Energy Information

Administration? Yes ... No ...
11. Have [financial statements for the lafest fiscal year
been filed with ¢the Rural Electrification
Administration? Yes ... No ...
12, Has financial information been provided fo Dun and
Bradstreet, and has Dun and Bradstreet provided a
financial strength rating of 4A or 5A? [Answer “Yes”
only If both criteria have been met.] Yes ... No ...
13 If you did not answer Yes fo one of lines § through
12, please atfach a report from an independent
certified public accountant certifying that there are no
material differences between the data reported in
lines 4 through 8 above and the financial statements
for the latest fiscal year.

ALTERNATIVE II

1. Amount of annual UST aggregate coverage being
assured by a financial test, and/or guarantee . § ...
2. Amount of corrective action, closure and post-ciosure
care costs, liability coverage, and plugging and
abandonment cosis covered by a financial test, and/or
BUATANIEE ... .ot ieriiiieee e i riieiairesenn $ ..
dSumoflines  and 2 .........cccvevveiivvinnnnnn. $ .
4. Tofal fangible assels ...........ccovvvviirierennen, $ ..

. Total liabilities [if any of the amouni reported cn line 3
is included in total labilities, you may deduct that
amount from this line or add that amount to line 6]

. Tangible net worth [subtract line 5 from line 4] §

7. Total assets in the U.S. [required only if less than 90
percent of assels are located in the USJ] ..... $ ...
8. Is line 6 at least equal fo line 1 above? Yes ... No
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8. Is line 6 at least equal to the sum of line 1 plus 6
times the sum of line 2? Yes ... No ...

10. Are at least 90 percent of assets located in the US.?
[t “No,” complete line 11.] Yes ... No ...

I11. Is line 7 at least equal to the sum of line 1 plus 6
times the sum of line 2? Yes ... No ..

[Fill in either lines 12-15 or lines 16-18:]

12 CUrrent 855618 ....vvvviveaveeereiisirrannnensrenes $ o
I13. Current HabiliiesS ..........covvrevivercinenrennes $ o
Net working capital [subtract line 13 from line 12] . § ...

15. Is line 14 at least equal fo the sum of line 1 plus 6
times the sum of line 2? Yes ... No ...

16. Current bond rating of most recent bond issue
Yes ... No ..

17. Name of rating service Yes ... No ...
18. Date of maturity of bond Yes ... No ...

19. Have financial statements for fhe latest fiscal year
been filed with the SEC the Energy Information
Administration, or the Rura Electrification
Administration? Yes ... No ...

fIf “No,” please aftach a report from an independent
certified public accouniant certifying that there are no
material differences between the data as reported in lines
4-18 above and the financial statements for the latest fiscal

year.]
ALTERNATIVE III

1. Amount of annual UST aggregate coverage being
assured by a financial test, and/or guarantee . §

2. Amounf of corrective action, closure and post-closure

care costs, Iiability coverage, and plugging and

abandonment costs covered by a financial test, and/or

BUATARIEE .. ... rrivieeeeiniacnrrrnravinsenenncaes B woeens
3. Sumoflines 1and 2 .....coovvvevriiiieineinnnnas ..
4. Total tangible asSelS ........cveeveivirviieirrennes $ .

5. Total liabilities [if any of the amount reported on line 3
is included in tofal liabilities, you may deduct that
amount from this Iine or add that amount to Iline 6]

......

»

6. Tangible net worth [subtract line 5 from line 4] §

7. Is line 6 at least $10 million? Yes ... No ...

8. Is line 6 at least 10 fimes line 3? Yes ... No ...

3. Have financial statemenis for the latest fiscal year been
filed with the Securities and Exchange Commission?
Yes ... No ...

10. Have financial statements for the lalest fiscal year

been filed with the Energy Information

Administration? Yes ... No ...

11, Have financial statements for the latest fiscal year

been filed with the Rural Electrification

Administration? Yes ... No ...

12. Has financlal information been provided to Dun and

Bradstreet, and has Dun and Bradsireet provided a

financial strength rating of 4A or 5A? [Answer "Yes”

only if both criteria have been met] Yes ... No. ...

ALTERNATIVE IV

1. Amount of annual UST aggregate coverage being
assured by a financial test, and/or guarantee. § ...

2. Amount of corrective action, closure and posi-closure
care «costs, Hability coverage, and plugging and
abandonment costs covered by a financial test, and/or
BUATAIIER. .. ... ierirereia s ienananrannnens w

dSumoflinesI1and2 ....oovvviviveiinunnnnannes § ..

4, Total tangible ASSEIS ......vviivivinneneerennnsas § ..

5. Total liabilities [if any of the amount reported on line 3
is Included in flotal liabilities, you may deduct that
amount from this line or add tha! amount to line 6],
§ o

6. Tangible net worth [subtract line 5 from line 4] § ...

7. Total assefs in the U.S. [required only If less than 90
percent of asseifs are located in the US] ..... $ .

8. Is line 6 at least $10 million? Yes ... No ..

8. Is line 6 at least 6 times Iine 3?7 Yes ... No ..

10. Are af least 909 of assets located in fhe U.S.? [If
“No,” complete Iine 11]. Yes .. No ...

11. Is line 7 at least 6 times line 3? Yes ... No ... [Fill in
either lines 12-15 or lines 16-18:]

12, COrrent 885€5 .........covieieiiirruiierineanenns, 2

13. Current Habilities ............ccvieiiiivveirienss -

14, Net working capital [subtract line 13 from line 12&?

15. Is line 14 at least 6 times line 37
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Yes ... No ...
16. Current bond rating of most recent bond issue
Yes .. No ..

17. Name of rating service Yes ... No ..

18. Date of maturity of bond Yes ... No ...

18. Have fipancial statements for the latest fiscal year
been filed with the SEC, the Energy Information
Administration, or the Rural Electrification
Administration? Yes ... No ...

fIf “No,” please attach a report from an independent
certified public accountant certifying that there are no
material differences between the dala as reported in
lines 4-18 above and the financial statements for the
latest fiscal year.]

[For Alternatives I, II, III, and IV conplete the
certification with this statement.]

I hereby certify that the wording of this letter is
identical to the wording specified in Appendix I of VR
680-13-03 as such regulations were constituted on the date
shown immediately below.

[Signature]
[Name]
[Title]
[Date]

APPENDIX IT
GUARANTEE

[Note: The insfructions in brackets are to be replaced
by the relevant information and the brackels deleted.]

Guaraniee made this [date] by [name of guaranteeing
entity], a business entity organized under the laws of the
state of [insert name of siate] herein referred to as
guarantor, to the State Water Control Board of the
Commonwealth of Virginia and to any and all third
barties, and obligees, on behalf of fowner or operator*] of
[business address].

* Note: Where this document is to be utilized by a
petroleum siorage tank vendor, then the words
“petroleum storage tank vender” shall be substituted
for “owner or operator” where appropriate.

Recitals.

(1) Guarantor meets or exceeds the financial test
criteria of § 6B or C or D or K and F of the Virginia
Petroleum Underground Storage Tank Financial
Requirement Regulation VR 680-13-03, and agrees lo
comply with the requirements for guarantors as specified
in § 7.B of VR 680-13-03.

(2) [Owner or operator] owns or operates the following
underground storage tank(s) covered by this guarantee:
[List the number of tanks a! each facility and the pame(s)
and address(es) of the facility(ies) where the ftanks are
located. If more than one Instrument is used to assure
different tanks at any one facility, for each tank covered
by this instrument, list the tank identification number
provided in the notification submitted pursuant fo § 2.3. of
VR 680-13-02 (Underground Storage Tanks; Technical
Standards and Corrective Action Reguirements), and the
name and address of the facility.] This guarantes satisfies
VR 680-13-03 requiremenis for assuring funding for [insert:
“taking corrective action” and/or “compensating third
parties for bodily injury and properiy damage caused by”
either ‘“sudden accidental releases” or ‘nonsudden
accidental releases” or “accidental releases”; if coverage is
different for different tanks or locations, indicate the type
of coverage applicable to each tank or location! arising
from operating the above-identified underground storage
tank(s) in the amount of [insert dollar amount] per
occurrence and [insert dollar amount] annual aggregate.

(3) [Insert appropriate phrase: “On behalf of our
subsidiary” (if guarantor is corporate parent of the owner
or operator); “On behalf of our affiliate” (if guaranior is a
related firm of the owner or operator); or “Incident fto our
business relationship with” (if guarantor is providing the
guarantee as an incident to a substantial business
relationship with owner or operator)] [owner or operator]
guarantor guarantees to the State Water Control Board and
to any and all third parties that:

In the event that fowner or operator] fails to provide
alternate coverage within 60 days after receipf of a notice
of canceliation of this guarantee and the Siate Waler
Control Board has determined or suspecits that a release
has occurred at an underground storage tank covered by
this guaraniee, the guarantor, upon instructions from the
State Water Control Board, shall fund a standby trust fund
in accordance with the provisions of § 17 of VR 680-13-03,
in an amount not to exceed the coverage limifs specified
above.

In the event that the State Water Control Board
determines that fowner or operator] has failed to perform
corrective action for releases arising out of the operation
of the above-identified tank(s) in accordance with Part VI
of VR 680-13-02 (Underground Storage Tanks; Technical
Standards and Corrective Action Requirements), the
guarantor upon wrilten instructions from the State Waler
Control Board shall fund a standby {irust in accordance
with the provisions of § 17 of VR 680-13-03, iIn an amount
not to exceed the coverage Ilmits specified above.

If fowner or operator] fails to satisfy a judgment or
award based on a defermination of liability for bodily
Injury or properly damage fo third parties caused by
["sudden” and/or ‘“nonsudden”] accidental releases arising
from the operation of the above-identified fank(s), or fails
to pay an amount agreed fo in seftlement of a claim
arising from or alleged to arise from such injury or
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damage, the guaranior, upon written imnstructions from the
State Water Confrol Board, shall fund a sfandby frust in
accordance with the provisions of § 17 of VR 680-13-03 to
safisfy such judgmeni(s), award(s), or seltlement

agreement({s) up io the limits of coverage specified above.

(4) Guarantor agrees that if, at the end of any fiscal
year before canceliation of this guaranice, the guaramtor
fails to meel the financial test criteria of § 6B or C or D
or E and F of VR 680-13-03, guarantor shall send within
120 days of such failure, by certifled mail, notice lo
[owner or operator], The guarantee will terminafe 120 days
from the dale of receipi of the nofice by [owner or
operator], as evidenced by the return receipt.

(5) Guaranior agrees lo notify [owner or operalor] by
certified mail of a voluntary or involumiary proceeding
under Tifle 11 (Bankrupicy), U8 Code, naming guarantor
as debtor, within 10 days afler commencement of the
proceeding.

{6) Guaranfor agrees lo remain bound under this
guarantee notwithsianding asy modification or alteration of
any obligation of [owner or operator] pursuani lo VR
680-13-02 and VR 680-13-03.

(7) Guaranfor agrees o remain bound under this
guarantee for so long as fowner or operator] must comply
with the applicable financial responsibilily requirements of
VR 680-13-03 for the above-identified tank(s), except that
guaranfor may cancel this guarantee by sending notice by
certified mail fo fowner or operator] such cancellation fo
become effective no earlier than 120 days after receipt of
such notice by [owner or operator] as evidenced by the
refurn receipt.

(8) The guarantor’s obligation does not apply to any of
the following:

() Any obligation of [insert owner or operator] under a
workers compensation, disability benefils, or unemployment
compensation law or other similar law;

(b) Bodily injury to ar employvee of [insert owner or
operator] arising from, and in the course of, employment
by [insert owner or operator]

(c) Bodily injury or property damage arising from the
ownership, maintenance, use, or enirustment fo others of
any aircraff, motor vehicle, or watercrafi;

(d) Property damage to any properly owned, rented,
loaned fo, in the care, custody, or control of, or occupied
by finsert owner or operator] that is not the direct result
of a release from a petroleum underground storage tank;

(e) Bedily damage or properiy damage for which [insert
owner or operator] is obligaied to pay damages by reason
of ihe assumption of liabilily in a contraci or agreement
other than a coniract or agreement entered into to meet
the requirements of § 4 of VR 680-13-03.

(9 Guaranior expressly waives notice of acceptance of
this guarantee by the State Water Control Board, by any
or all third parties, or by fowner or operator]

I hereby certify that the wording of this guaranfee is
identical fo ihe wording specified in Appendix II of VR
680-13-03 as such regulafions were constitufed on the
effective date shown immediately below.

Effective date:

[Name of guaranfor}

[Authorized signature for guarantor]
[Name of person signing]

[Title of person signing}

Signature of witness or notary:
APPENDIX IIT
ENDORSEMENT

[Note: The instructions in brackets are fo be replaced
by the relevant information and the brackets deleted.]

Name: [name of each covered location]

Address: faddress of each covered location]
Policy Number;

Perfod of Coverage: [current policy periodj

Name of [Insurer or Group Self-Insurance Pool]:
Address of [Insurer or Group Self-Insurance Pooll:
Name of Insured:

Address of Insured:

Endorsement:

1. This endorsement certifies that the policy to which
the endorsement s allached provides liability insurance
covering the following underground storage [lanks in
connection with the insured’s obligation to demonstrate
financial responsibility uwnder the Virginia Petroleum
Underground Storage Tank Financial Requirements
Regulation (VR 680-13-03).

[List the number of tanks at each facility and the name(s)
and address(es) of the facility(ies} where the fanks are
located. If more than one instrument is used lo assure
different tanks at any one facility, for each tank covered
by (his Instrument, list the fank identification number
provided in the notificafion submifted pursuant o § 2.3 of
VR 680-13-02 (Underground Siorage Tanks; Technical
Standards and Corrective Action Requirements), and the
name and address of the facility.]
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for [insert: ‘‘taking corrective action” and/or
“compensating third parties for bodily Injury and property
damage caused by” either “sudden accidental releases” or
“nonsudden accideatal releases” or “accidental releases”;
if coverage is different for differeni tanks or locations,
indicate the type of coverage applicable fo each fank or
location] arising from operating the underground storage
tank(s) identified above.

The limits of liability are [insert the doliar amount of
the “each occurrence” and “annual aggregate” limits of
the Insurer’s or Group’s liability; If the amount of
coverage is different for different iypes of coverage or for
different underground storage tanks or locations, indicate
the amount of coverage for each type of coverage and/or
for each underground storage tank or location] exclusive
of legal defense costs. This coverage Is provided under
[policy number] The effective date of said policy is [date]

2. The Iinsurance afforded with respect to such
occurrences is subject to all of the terms and conditions of
the policy; provided, however, that any provisions
inconsistent with subsections (a) through (e) of this
paragraph 2 are hereby amended fo conform with
subsections (a) through (e):

a. Bankruptcy or insolvency of the insured shali not
relieve the [“Insurer” or “Ppol”] of iis obligations
under the pelicy to which this endorsement Is
attached.

b. The ["Insurer” or “Pool”] is liable for the payment
of amounts within any deductible applicable to the
policy to the provider of corrective action or a
damaged third-party, with a right of reimbursement by
the insured for amy such payment made by the
[PInsurer” or “Pool”] This provision does not apply
with respect to that amount of any deductible for
which coverage is demonstrated under another
mechanism or combination of mechanisms as specified
in §§ 6 through 11 of VR 680-13-03.

c. Whenever reguested by the State Water Control
Board, the ["Insurer” or “Pool”] agrees to furnish fo
State Water Control Board a signed duplicate original
of the policy and all endorsements.

d. Cancellation or any other terminafion of the
insurance by the [“Insurer” or “Pool”] will be
effective only upon written nofice and only after the
expiration of 60 days after a copy of such writien
notice is received by the insured.

fInsert for claims-made policies:

e. The Insurance covers claims for any occurrence
that conmmenced during the term of the policy that is
discovered and reporfed to the [VInsurer” or "“Pool”]
within six months of the effective date of the
cancellation or termination of the policy.]

I hereby certify that the wording of this instrument s
identical to the wording in Appendix III of VR 680-13-03
and that the [“Insurer’” or “Ppol”] is [“licensed fo transact
the business of insurance or eligible to provide insurance
as an excess or surplus lines insurer in the Commonwealth
of Virginia”]

[Signature of authorized representative of Insurer or
Group Self- Insurance Pool]

[Name of person signing]

[Title of person signing], Authorized Representative of
[mame of Insurer or Group Self-Insurance Pool]
[Address of Representative] '

APPENDIX IV
CERTIFICATE OF INSURANCE

[Note: The instructions in brackets are fo be replaced
by the relevant information and the brackels deleted.]

Name: [name of each covered location]

Address: [address of each covered location]
Policy Number:

Endorsement (if applicable):

Period of Coverage: [current policy period]

Name of {Insurer or Group Self-Insurance Pool]:
Address of [Insurer or Group Self-Insurance Poo:]:
Name of Insured:

Address of Insured:

Ce;’tffication:

I. [Name of Insurer or Group Self Insurance Pool], [the
“Insurer” or ‘‘Pool”] as identified above, hereby certifies
that it has issued liability insurance covering the following
underground storage tank(s) in connection with the
insured’s obligation to demonstrate financial responsibility
under the Virginia Petroleum Underground Sforage Tank
Financial Requirements Regulation (VR 680-13-03).

[List the number of tanks at each facility and the
name(s) and address(es) of the facilify(ics) where ithe
tanks are located. If more than one instrument is used
to assure different tanks at any one facility, for each
tank covered by his instrument, list the tank
Identification number provided in the notification
submitted pursuant to § 2.3 of VR 680-13-02
(Underground Storage Tanks; Technical Standards and
Corrective Action Requirements), and the name and
address of the facility.] for [inserl; “laking corrective
action” and/or “compensating third parties for bodily
injury and property damage caused by” either “sudden
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accidental releases” or “nonsudden accidental
releases” or “accidental releases”; If coverage 1Is
different for different tanks or locations, indicate the
type of coverage applicable fo each f{ank or locationj
arising from operaiing the underground storage iank(s)
Identified above. :

The Iimits of liability are [insert the dollar amount of
the “each occurrence” and "amnual aggregate” Ilimils of
the Insurer’s or Groups Hability, if the amount of coverage
is different for different types of coverage or for different
underground storage tanks or locations, Indicate the
amount of coverage for each tvpe of coverage and/or for
each uaderground storage tank or location] exclusive of
legal defense costs. This coverage is provided under
[policy numper] The effective date of said policy is [date]

2. The [“Insurer” or further certifies the
following with respect to the
Paragraph 1.

“Pool”]

a. Bapkruptcy or inselvency of the instred shall not
relieve the [“Insurer” or “Pool”] of iis obligations
under the policy to which this certificate applies.

b. The [VInsurer” or “Pool”} is iliable for the payment
of amounis within any deductible applicable to the
policy to the provider of corrective action or a
damaged third-party, with a right of reimbursement by
the Insured for amy such payment made by the
[PInsurer” or “Pool”] This provision does not apply
with respect o that amount of any deductible for
which coverage Is demonsirated under another
mechanism or combination of mechanisms as specified
in §§ 6 through 11 of VR 680-13-03.

¢, Whenever requested by the State Water Control
Board, the [“Insurer” or “Pooi”] agrees to furnish lo
the State Wafer Contrel Board a signed duplicate
original of the policy and all endorsements.

d. Cancellation or any ofher {(ermination of lhe
insurance by the [“Insurer” or “Poocl”] will be
effective only upon writien notice and only affer the
expiration of 80 days afier a copy of such writfen
notice is received by the insured.

[Insert for claims-made policies]

e. The insurance covers claims for amy occurrence
that commenced during the term of the policy that is
discovered and reported to the [“Insurer” or “Pool”]
within six months of the effective date of the
canceligtion or other fermination of the policy.] ‘

I hereby certify that the wording of this instrument is
identical lo the wording in Appendix IV of VR 6806-13-03
and that the [“Insurer” or “Pool”} is [“licensed to transact
the business of Insurance, or eligible to provide insurance
as an excess or approved surpius fines insurer, in fthe
Commonwealth of Virginia”],

insurance described in

[Signature of authorized representative of Insurer]
{Type name] [Title] Authorized Representative of
[name of Insurer or Group Seif Insurance Pool]
[Address of Represeniative]

APPENDIX V
PERFORMANCE BOND

[Note: The instructions in brackels are to be replaced
by the relevant information and the brackets deleted.]

Date bond executed:
Period of coverage:

Principal: [legal name and business address of owner or
operator]* Type of organization: f[insert “individual” “joint
venture,” “parinership,” or '"‘corporation™]

State of incorporation (if applicable):

* Note: Where this document is fo be utilized by a
petroleum storage (ank vendor, then the words
“petroleumn storage tank vendor” shall be substituted
for “owner or operator’” where appropriate.
Surety(ies): [name(s) and business address(es}]

Scope of Coverage: [List the number of tanks at each
facility and the name(s) and address(es) of the
facility(ies) where the {anks are located. If more than one
Instrument is used to assure different tanks at any one
facility, for each tank covered by this instrument, list the
tank identification number provided in the notification
submitted pursuant to § 2.3 of VR 680-13-02 (Underground
Storage Tanks; Technical Standards and Corrective Action
Requirements), and the name and address of the facility.
List the coverage guaranteed by the bond: “taking
corrective action” and/or “compensating third parties for
bodily injury and properfy damage caused by” either
“sudden accidental releases” or ‘“nonsudden accidental
releases” or “accidenial releases” “arising from operating
the underground storage tank”]

Penal sums of bond: Per occurrence
ANNUAl AZETELATE ... .iiiiiir e $ ...

Surety’s bond number:

Know AJjl Persons by These Presenis, that we, fhe
principal and Surely(ies), Rereto are firmly bound to the
State Water Control Board of the Commonwealth of
Virginia, in the above penal sums for the payment of
which we bind ourselves, our heirs, execulors,
administrators, successors, and assigns jointly and
severally; provided thal, where the Surefy(ies) are
corporations acting as co-sureties, we, lhe Sureties, bind
ourselves in such sums jointly and severally only for the
purpose of allowing a joint action or actions against any or
all of us, and for all other purposes each Surely binds
itself, jointly and severally with the Principal, for the
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payment of such sums only as is set forth opposite the
name of such Surety, but if no Hmit of Hability is
indicated, the limit of lability shall be the full amount of
the penal sums.

Whereas said Principal is required under §§ 62.1-44.34:8
through § 62.1-44.34:12 of the Code of Virginia, Subtitie I
of the Resource Conservation and Recovery Act (RCRA),
as amended, and under the Virginia Petroleum
Underground Storage Tank Financial Requiremenis
Regulation (VR 680-13-03), lo provide fingncial assurance
for [insert: ‘'‘taking corrective action’” and/or
“compensating third parties for bodily injury and property
damage caused by” either “sudden accidental releases” or
“nonsudden accidental releases” or “accidental releases™;
if coverage is different for different tanks or locations,
indicate the type of coverage applicable to each tank or
location] arising from operating the underground storage
tanks identified above, and

Whereas said Principal shall establish a standby trust
fund as Is reqiired when a surety bond is used to provide
such financial assurance;

Now, therefore, the conditions of the obligation are such
that if the Principal shall faithfully [“take corrective
action, In accordance with Part VI of VR 680-13-02
(Underground Storage Tanks; Techaical Standards and
Corrective Action Requirements) and the State Waier
Control Board’s Instrucfions for,” and/or ‘“compensale
injured third parties for bodily injury and property
damage caused by” either “sudden” or “nonsudden” or
“sudden and nonsudden”] accidenial releases arising from
operating the tank(s) identified above, or if the Principal
shall provide alternate financial assurance, as specified in
VR 680-13-03, within 120 days after the date the notice of
cancellation is received by the Principal from the
Surety(ies), then this obligation shall be null and void;
otherwise it is to remain in full force and effect.

Such obligation dees not apply to any of the following:

(a8) Any obligation of [insert owner or operator®] uhder
a workers compensation, disability benefits, or
unemployment compensation law or ofhier similar law;

(b) Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of, employment
by finsert owner or operatorj:

(¢) Bodily injury or properly damage arising from (he
ownership, maintenance, use, or entrustment lo others of
any aircraft, motor vehicle, or watercraft;

(d) Property damage to any property owned, rented,
loaned to, in the care, cusfody, or comnirol of, or occupied
by [insert owner or operalor] thai is not the direct resul
of a release from a petroleum underground storage tank;

(e) Bodily imjury or properfy damage for which [insert
owner or operator] is obligated to pay damages by reason

of the assumption of liabilify in a coniract or agreement
other than a contract or agreement entered into to meet
the requirements of § 4 of VR 680-13-03.

The Surefy(ies) shall become liable on this bond
obligation only when the Principal has failed to fulfili the
conditions described above.

Upon notification by the State Water Control Board that
the Principal has failed fo [“"{ake correciive action, in
accordance with Part VI of VR 680-13-02 and the State
Water Conirol Board’s instructions,” and/or “compensate
injured third parties”] as guaranteed by this bond, the
Surety(ies) shall either perform [’corrective action in,
accordance with VR 680-13-02 and the Board’s
instructions,” and/or “third-party Iliability compensation’]
or place funds in an amount up to the annual aggregate
penal sum into the siandby (rust fund as directed by fhe
State Water Control Board vunder § 17 of VR 680-13-03.

Upon potification by the State Water Control Board that
the Principal has failed to provide alternale financial
assurance within 60 days after the date the notice of
cancellation is received by the Principal from the
Surety(les) and that the State Water Comirol Board has
determined or suspects that a release has occurrad, the
Surety(ies) shall place funds in an amount not exceeding
the annual aggregate penal sum info the standby lrust fund
as directed by the Siate Water Control Board under § 17
of VR 680-13-03.

The Surety(ies) hereby waive(s) notification of
amendments to applicable I[aws, statutes, rules, and
regulations and agrees that no such amendment shall in
any way alleviate its (their) obligation on this bond.

The liability of the Surety(ies) shall not be discharged
by any payment or succession of paymenis hereunder,
unless and until such payment or payments shall amouoni
in the annual aggregate to the penal sum shown on the
face of the bond, but in no event shall the obligation of
the Surety(ies) hereunder exceed the amount of said
annual aggregate penal sum.

The Surety(ies) may cancel the bond by sending notice
of cancellation by certified mail to the Principal, provided,
however, that cancellation shall nof occur during the 12¢
days beginning on the dafte of receipt of the notice of
cancellation by the Principal, as evidenced by the return
receipt.

The Principal may (erminate this bond by sending
written nofice to the Surety(ies).

In Witness Thereof, the Principal and Surety{ies) have
executed this Bond and have affixed their secals on the
date set forth above.

The persons whose signatures appear below hereby
certify that they are authorized tfo execute [his surety bond
on behalf of the Principal and Surety(ies) and that ihe
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wording of this surety bond is identical ito the wording
specified In Appendix V of VR 680-13-03 as such
reguilations were constituted on the date this bond was
execuied.

PRINCIPAL

[Signature(s)]
[Name(s)]
[Title(s)]
[Corporate seal]

CORPORATE SURETY(IES)

[Name and address]
State of Incorporation:
Liability Hmit: §
[Signature(s)]
[Name(s) and titie(s}]
[Corporate seal}

............................................

[For every co-surely, provide signature(s), corporate seal,
and other information in the same manner as for Surety
above.J .

Bond premium: §

APPENDIX VI
IRREVOCABLE STANDBY LETTER OF CREDIT

[Note: The instructions in brackels are to be replaced
by the relevant informafion and the brackets deleted.f

[Name and address of lssuing institution] [Name and
address of the Executive Director of the State Water
Control Board of the Commonwealth of Virginia and
Director(s) of other sfate implementing agency(ies)] Dear
Sir or Madam: We hereby establish our Irrevocable
Standby Letter of Credit No .. In your faver, af the
reguest and for the account of fowner or operator* namej
of [address] up to ihe aggregate amounf of [in words] U.S.
dollars ($finsert dollar amount]), available upon
presentation [insert, if more than one Director of a stale
implemeniing agency is a beneficiary, “by any one of
you''} of

(1) your sight drafl, bearing reference to this leiter of
credit, No..... and

(2) vour signed statement reading as follows: "I certify

* Note: Where this document Is to be ufilized by a
peiroleum storgge tank vendor, then the words
“petroleum storage fank vendor” shall be substituted
for “owner or operator” where appropriate. that the
amount of the drafi is payable pursuant fo regulations
issued under authority of §§ 62.1-44.34:8 through
62.1-44.34:12 of the Code of Virginia and Sublitle I of
the Resource Conservation and Recovery Act of 1978,
as amended.”

This Jeiter of credit may be draws on lo cover [insert:
“taking corrective acHion” and/or “compensating third
parties for bodily infury and property damage caused by”
either ‘“sudden accidental releases” or ‘ponsudden
accidental releases” or “accidental releases”] arising from
operating the underground storage tank(s) identified below
in the amount of [in words] $§ [insert dollar amount] per
occurrence and [in words] § [insert dollar amount] annpual

aggregate:

fList the number of {anks at each facility and the
nrame(s) and address(es) of the Trfacility(ies) where the
tanks are located. If more than one instrument is used to
assure different tanks at any one facility, for each tank
covered by this instrument, list the tank Identification
number provided in the notification submiited pursuant to
§ 23 of VR 680-13-02 (Underground Slorage Tanks;
Technical Standards and Corrective Action Requirements),
and the name and address of the facility.j

The lefter of credit may not be drawn on to cover any
of the following:

{a) Any obligation, of [insert owner or operalor*] under
a workers compensation, disability benefits, or
unemployment compensation law or other similar faw;

(b} Bodily injury lo an employee of [insert owner or
opergtor] arising from, and In the course of, employment
by [insert owner or operator] ’

(c) Bodily injury or property damage arising from the
ownership, maintepance, use, or enirusiment to others of
any aircraft, motor vehicle, or watercrafi;

(d) Properiy damage to any property owned, renfed,
loaned o, in the care, custody, or conirel of, or occupied
by [insert owner or operator] that is not the direct result
of a release from a pefroleum urderground storage tank;

(e) Bodily injury or property damage for which [insert
owner or operator] is obligated to pay damages by reason
of the assumplion of liability in a coniract or agreement
other than a conlract or agreement enfered into to meet
the requirements of § 4 of VR 680-13-03 (Virginia
Petroleum Underground Storage Tank Financial
Requiremenis Regulation).

This letter of credit is effective as of [date] and shall
expire on f[date] bul such expiration date shall be
automatically extended for a period of [at least the length
of the original ferm] on [expiration date] and on each
successive expiration dafe, unless, at least 120 days before
the current expiration date, we nolify [owner or operator]
by certified mail that we have decided not io extend this
Iefter of credit beyond the current expiration dale. In the
event fhat [owner or operator] Is so notified, any unused
portion of the credit shall be available upon presentation
of your sight draft for 120 days afier the daie of receipt
by [owner or operaior], as shown on the signed return
receipt.
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Whenever this letter of credit is drawn on under and in
compliance with the iterms of this credit, we shall duly
honor such draft upon preseniation to us, and we shall
deposit the amount of the draft directly into the standby
trust fund of gowner or operator! in accordance with your
instrictions.

We certify that the wording of this letter of credit is
identical to the wording specified in Appendix VI of VR
680-13-03 as such regulations were constituted on the date
shown immediately below.

[Signature(s) and title(s) of official(s) of issuing
institution]

[Date]

This credit is subject to [insert “the most recent edition
of the Uniform Customs and Practice for Documentary
Credits, published by the International Chamber of
Commerce,” or “the Uniform Commercial Code”]

APPENDIX VII
TRUST AGREEMENT

[Note: The instructions in brackets are fo be replaced
by the relevant information and the brackets deleted. |

Trust agreement, the “Agreement,” entered info as of
[date] by and between [name of the owner or operalor?] a
[name of state] [insert “corporation,” “partnership,”
“association,” or ‘proprietorship”] the ‘“Grantor,” and
[name of corporate trustee] [insert “Incorporated in the
state of .....” or “a national bank’}], the “Trustee.”

Whereas, the State Water Control Board of the
Commonwealth of Virginia has established certain
regulations applicable to the Grantor, requiring that an
owner or operator of an underground storage ftank shall
provide assurance that funds will be available when
needed for corrective acfion and third-party compensation
for bodily injury and properiy damage caused by sudden
and nonsudden accidental releases arising from the
operation of the underground storage tank. The attached
Schedule A lists the number of lanks at each facility and
the name(s) and address(es)

* Note: Where this document is lo be utilized by a
petroleum sforage tank vendor, then the words
“petroleum storage lank vendor” shali be substituted
for “owner or operator” where appropriate. of the
facility(ies) where the tanks are located that are
covered by the standby trust agreement.,

Whereas, the Granfor has elecied fo establish [insert
either 'a guarantee,” “surety bond,"” or “letter of credit”]
to provide all or part of such financial assurance for the
underground siorage tanks identified herein and Is
required to establish a standby frust fund able to accept
payments from the instruinent (This paragraph is only
applicable fo the standby trust agreement.);

Whereas, the Grantor, acting through its duly authorized
officers, has selected the Trustee to be fhe trustee under
this agreement, and the Trustee is willing to act as
frustee;

Now, therefore, the Granfor and the Trustee agree as
follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor” means the owner or operator
who enters Info this Agreement and any successors or
assigns of the Grantor.

(b) The term “Trustee” means the Trustee who enfers
into this Agreement and any successor Trustee.

(c) “VR 680-13-03” is the Petroleum Underground
Storage Tank Financial Requirements Regulation
promulgated by the State Water Control Board for the
Commonwealth of Virginia.

Section 2 Idenfification of the Financial Assurance
Mechanism,

This Agreement pertains fo the [identify the fipancial
assurance mechanism, either a guarantee, surety bond, or
letter of credit, from which the standby (trust fund is
established fto receive payments (This paragraph is only
applicable to the standby irust agreement.)}

Section 3. Establishment of Fund.

The Grantor and the Trustee hereby esiablish a ftrust
fund, the “Fund,” for the benefit of the State Water
Control Board of the Commonwealth of Virginia, The
Granfor and the Trustee intend that no third party have
access to the Fund except as herein provided. [The Fund
is established initially as a standby to receive paymenis
and shall not consist of any property.] Payments made by
the provider of financial assurance pursuant fo the Siate
Water Control Board’s instruction are transferred fo the
Trustee and are referred fo as the Fund, together with all
earnings and profits thereon, less any payments or
distributions made by the Trustee pursuani to this
Agreement. The Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided. The Trustee shall not be
responsible nor shall it undertake any responsibility for
the amount or adequacy of, nor any duty to collect from
the Grantor as provider of financial assurance, any
payments npecessary fto discharge any liability of the
Grantor established by the State Water Control! Board.

Section 4. Payment for [“Corrective Action”
“Third-Party Liability Claims”].

and/or

The Trustee shall make payments from the Fund as ihe
State Water Control Board shall direct, in wriling, lo
provide for the payment of the costs of [insert: “taking
corrective action” and/or “compensating third parties for
bodily injury and properly damage caused by” either
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“sudden accidental releases” or ‘“nonsudden accidental
releases” or “accidental releases”] arising from operating
the fanks covered by the financial assurance mechanism
identified in this Agreement,

The Fumd may not be drawn ipon to cover any of the
following: -

(a) Any obligation of [insert, owner or operator] under a
workers compensation, disability benefiis, or unemployment
compensation faw or other similar law;

(b) Bodily injury fo an employee of [insert owner or
operator] arising from, and in the course of, employment
by [insert owner or operatorf

(¢} Bodily injury or property damage arising from he
ownership, maintenance, use, or emtrusiment fo ofhers of
any aircraft, motor vehicle, or wafercrafl;

(d) Properly damage to apy properiy owned, renfed,
loaned fo, in the care, custody, or confrol of, or occupied
by [insert owner or operator] that is net the direct resulf
of a release from a pefroleum underground storage tank;

(e) Bodily injury or property damage for which [insert
owner or operator] is obligated to pay damages by reason
of the assumption of liability in a coniract or agreement
other than a contract or agreement entered into fo meet
the reguirements of § 4 of VR 680-13-03.

The Trustee shali reimburse the Grantor, or other
persens as specified by the State Water Control Board,
from the Fund for corrective action expendifures and/or
third-party Hability claims in such amounts as the State
Water Controf Board shaill direct in writing. In addifion,
the Trustee shali refund to the Grantor such amounis as
the Stafe Water Contircl Board specifies in writing. Upon
refund, such funds shall no longer constitute part of the
Fund as defined herein.

Section 5. Payments Comprising the Fund.

Payments made (o the Trusiee for the Fund shall consist
of cash and securities acceptable to the Trusiee.

Section 6. Trustee Management,

The Trustee shall invest and reinvest the principal and
income of the Fund and keep the Fund invesfed as a
single fund, without distinction beiween principal and
income, In accordapce with general investment policies
and guidelines which the Granior may communicate In
wriling to ihe Trusiee from lime to time, subject, however,
to the provisions of this section. In Investing, reinvesting,
exchanging, selling, and managing the Fund, the Trustee
shall discharge his duties with respect fo the frust fund
solely in the inlerest of the beneficiaries and with the
care, skill, prudence, and diligence under the
circumstances then prevailing which persons of prudence,
acting in a like capacily and familiar with such maiters,

would use in the conduct of an enlerprise of a like
character and with like aims; except that:

(i} Securities or other obligations of the Granfor, or any
other owner or operator of the {fanks, or any of their
affiliates as defined in the Investmenf Company Act of
1940, as amended, 15 U.S.C. 80a-2(a), shall not be acquired
or held, unless they are securilies or other obligations of
the federal or a state government;

(ii) The Trusiee is authorized to invest the Fund in time
or demand deposits of the Trusiee, to the exient insured
by an agency of the federal or state government; and

(iii} The Trustee Is authorized to hold cash awailing
Investment or distribution uninvested for a reasonable time
and without liability for the payment of inferest [hereon.

Section 7. Commingling and Investment.
The Trustee is expressly authorized in its discretion:

(a) To transfer from time (o time any or all of the
assets of the Fund to any commen, comnlngled, or
collective trust fund created by the Trustee in which the
Fund is eligible to participate, subject fo all of the
provisions thereof, to be commingled with the assets of
other trusts participating therein; and

(b} To purchase shares in any investment company
registered under the Investment Company Act of 1840, 15
US.C. 80a-1 et seq., including one which may be created,
managed, underwritten, or to which investment advice is
rendered or the shares of which are sold by the Trusfee.
The Trustee may vote such shares in its discretion.

Section 8. Express FPowers of Trusiee.

Without in any way limiting the powers and discretions
conferred upon the Trustee by the ofher provisions of (his
Agreement or by law, the Trustee is expressly authorized
and empowered:

(a) To sell, exchange, convey, transfer, or ofherwise
dispose of any properiy held by it by public or private
sale. No person dealing with the Trusiee shall be bound lo
see to [he application of the purchase money or lo inquire
into the validity or expediency of any such sale or other
disposition; -

(b) To make, execuie, acknowledge, and deliver any and
all documenis of transfer and conveyance and any and all
other instrumenis that may be necessary or appropriate to
carry out the powers herein granted;

(¢) To register any securities held in the Fund in its
own name or in the name of a nominee and to hold any
security in bearer form or in book enfry, or to combine
certificates represenfing such securities with certificates of
the same issue held by the Trustee in other fiduciary
capacities, or to deposit or arrange for the deposit of such
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‘securities in a qualified ceniral depository even though,
when so deposited, such Securities may be merged and
held in bulk in the name of the nominee of such
depository with other securities deposited therein by
another person, or to deposit or arrange for the deposit of
any securities issued by the United States Government, or
any agency or instrumentality thereof, with a Federal
Reserve bank, but the books and records of the Trustee
shall at all times show that all such securities are part of
the Fund;

(d) To deposit any cash in the Fund in interest-bearing
accounts maintained or savings certificates issued by the
Trustee, In iis separate corporate capacity, or in any other
banking institution affiliated with the Trustee, to the extent
insured by an agency of the federal or state government;
and

(¢) To compromise or otherwise adjust all claims in
favor of or against the Fuad.

Section 9, Taxes and Expenses,

All taxes of any kind that may be assessed or levied
against or in respect of the Fund and all brokerage
commissions incurred by the Fund shall be paid from the
Fund, All other expenses imcurred by the Trustee in
connection with the administration of this Trust, including
fees for legal services rendered to the Trustee, the
compensation of the ftrustee fo the extent not paid directly
by the Grantor, and all other proper charges and
disbursements of the Trustee shall be pald from the Fund.

Section 10. Advice of Counsel.

The Trustee may from time flo time consult with
counsel, who may be counsel to the Grantor, with respect
to any questions arising as to the construction of this
Agreement or any action to be {taken hereunder. The
Trustee shall be fully protlected, to the extent permitted by
law, In acting upon the advice of counsel.

Section 11. Trustee Compensation.

The Trustee shall be entliled t¢ reasonable compensation
for Its services as agreed upon In writing from time fo
time with the Grantor.

Section 12. Successor Trustee.

The Trusiee may resign or the Grantor may replace the
Trustee, but such resignation or replacement shall not be
effective until the Grantor has appointed a successor
frustee and this stccessor accepts fhe appointment. The
stuccessor trustee shall have the same powers and duties
as those conferred upon the Trustee hereunder. Upon the
successor trustee’s acceptance of the appoiniment, the
Trustee shall assign, lransfer, and pay over (o the
successor trustee the fuads and properties then constituting
the Fund. If for anmy reason the Granfor cannot or does
not act in the event of the resignation of the Trustee, the

Trustee may apply to a court of competent jurisdiction for
the appointment of a successor trustee or for instructions.
The successor irustee shall specify the date on which it
assumes administration of the frust in wrliing sent to the
Grantor and the present Trustee by certified mail 10 days
before such change becomes effective. Any expenses
incurred by the Trustee as a result of any of the acts
contemplated by this Section shall be paid as provided in
Section 8.

Section 13. Instructions to the Trustee.

All orders, requests, and imstructions by the Grantor to
the Trustee shall be in writing, signed by such persons as
are designated In the attached Schedule B or such other
designees as the Granfor may designate by amendment to
Schedule B. The trusfee shall be fully protected in acting
without inquiry in accordanmce with the Grantor’s orders
requests, and instructions. All orders, requests and
instructions by the State Water Control Board to the
Trustee shall be in writing, signed by the Executive
Director of the State Water Control Board, and the Trustee
shall act and shall be fully protected in acting in
accordapce with such orders, reguests, and instructions.
The Trustee shall have the right to assume, in the absence
of written notice to the contrary, that no event constituting
a change or a termination of the authority of any person
to act on behalf of the Grantor or the State Water Control
Board hereunder has occurred. The Trustee shall have no
duty te act in the absence of such orders, requests, and
instructions from the Grantor and/or the bSitate Water
Conirol Board, except as provided for herein.

Section 14. Amendment of Agreement.

This Agreement may be amended by an instrument in
writing executed by the Grantor and the Trustee, or by
the Trustee and the State Water Control Board if the
Grantor ceases to exist,

Section 15. Irrevocability and Termination.

Subject o the right of the parties to amend this
Agreement as provided in Section 14, this Trust shall be
irrevocable and shall continue until terminated at the
written direction of the Grantor and the Trustee, or by the
Trustee and the State Water Control Board, if the Grantor
ceases to exist Upon termination of the Trust, all
remaining trust property, less final trust administration
expenses, shall be delivered to the Granior.

Section 16, Immunity and Indemnification.

The Trustee shail not incur personal liability of any
nature Iin connection with any act or omisgion, made in
good faith, in the administration of this Trust or in
carrying out any directions by the Grantor or the Siate
Water Control Board issved inm accordance with this
Agreement. The Trusfee shall be Indemnified and saved
harmless by the Grantor, from and against any personal
lability to which the Trustee may be subjecied by reason
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of any act or conduct In iis official capacity, including all
expenses reasonably incurred in ifs defense in the event
the Grantor fails to provide such defense.

Section I7. Choice of Law.

This Agreement shall be administered, construed, and
enforced according to the laws of the Commonwealth of
Virginia, or the Comptroller of the Currency in the case of
National Association banks.

Section 18. Interpretation.

As used In this Agreement, words in the singular include
the plural and words in the plural include the singular.
The descriptive headings for each section of this
Agreement shall not affect the Inierpretation or the legal
efficacy of this Agreement.

In Witness whereof the parties have caused this
Agreement lo be execuled by their respective officers duly
authorized and their corporate seals (if applicable) to be
hereunto affived and attested as of the date first above
written, The parfies below certify that the wording of this
Agreement is Identical to the wording specified in
Appendix VII of VR 680-13-03 as such regulations were
constituted on the date wrilten above.

[Signature of Grantor]
[Name of the Grantor]
[Title}

Alfest:

[Signature of Trustee]
[Name of ihe Trustee]
[Title]
[Seal]

[Signature of Witnessj
[Name of Witness]
[Title]

fSeal]

APPENDIX VII
"‘CERTIFICATION OF ACKNOWLEDGEMENT

[Note: The instructions in brackets are to be replaced
by the relevant information and the brackets deleted.]

State of
County of

On this [date] before me personaily came [owner or
operator¥] to me known, who, being by me duly sworn,
did depose and say that she/he resides at [address] that
she/he is [title] of [corporation] the corporation described
in and which executed the above instrumeni; that she/he
knows the seal of said corporation; thal the seal affixed to

such instrument is such corporate seal; that it was so
affixed by order of the Board of Directors of said
corporation; and that she/he signed her/his nane thereto
by like order.

{Signature of Notary Public]
{Name of Nofary Pubiic]
My Commission expires:

* Note; Where this document is to be utilized by a
petroleums  storage tank vendor, f(hen the words
“petroleum storage tank vendor” shall be substituted
for “owner or operator” where appropriafe.

APPENDIX IX
CERTIFICATION OF FINANCIAL RESPONSIBILITY

[Note: The instructions in brackets are to be replaced
by the reievant information and the brackeils deleted.]

[Owner or operafor or petroleum storage tank vendor]
hereby certifies that it Is in compliance with the
requirements of VR 680-13-03 (Petroleum Underground
Storage Tank Financial Requirements Regulaticn).

The financial assurance mechanismegs! used (o
demonstrate financial responsibility under VR 680-13-03 is
fare] as follows: .

[For each mechanism, list the type of mechanism, name
of issuer, mechanism number (if applicable), amounf of
coverage, effective period of coverage and whether the
mechanism covers “laking corrective action” and/or
“compensating third partles for bodily injury and property
damage caused by” either “sudden accidental releases” or
‘“nonsudden accidental releases” or “accidental releases.”]

[Signature of owner or operator or petroleum storage
tank vendor]

[Name of owner or operalor or pelroleum storage iank
vendor] [Title] [Date]

[Signature of notary]

[Name of notary] [Date] My Comimission expires:

APPENDIX X
CERTIFICATION OF VALID CLAIM

[Note: The instructions in brackels are to be replaced
by the relevant information and the brackets deleted.]

The undersigned, as principals and as legal
represeniatives of [insert owner or operator*] and [insert
name and address of third-party claimant] hereby certify
that the claim of bodily injury [and/or] property damage
caused by an accidental release arising from operaling
fowner's or operafor’s] underground storage tank should be
paid in the amount of §f ]

[Signatures] [Signature(s)]
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owner or Operator ........covevveevnnvennss Claimanit(s)
Attorney 0T ... iivivnrnriirorrrnanins Attorney(s) for
Owner or Operalor .........covviianunnnnan, Claimani(s)
(Notary) Date ...........ccoviiiinnannns (Notary) Daie

* Note: Where this document is to be utilized by a
petroleum storage tank vendor, then the words “pefroleum
storage tank vendor” shall be substituted for “owner or
operator” where appropriate.
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ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulations:

VR 125-01-1. Precedural Rules for the Conduet of
Hearings Before the Board and Its Hearing OCfficers and
the Adeption or Amendment ¢f Regulations.

VR 125-81-2. Advertising.

VR 125-01-3. Tied-House.

VR 125-01-7. Gther Previsiens.

Statutory Authority: § 4-11 of the Code of Virginia.

Effective Date; November 23, 1989

Summary:

Numerpus regulations are being amended some of
which relate to (i) corporations not being required to
be represented by atliorneys at initial or appeai
hearings with respect to matfers involving Iegal
conciusions, examination of witnesses, preparation of
briefs or pleadings, (ii) statufory referemce changes fto
the Wine Franchise Act, (iii) permifting more
alcobolic beverage advertising inside retail licensee
establishments (hrough the use of printed paper and
cardboard materials which are not oblained Ifrom
mantfacturers, botifers or wholesalers, (iv) regulation
subsection and subdivision changes, (v) the sale of ice
and the cleaning and servicing of equipment, and (vi}
changing Iicensee record keeping requirements for
beer and 3.2 beverages lo two years.

VR 125-01-1. Procedural Rules for the <Conduct of
Hearings Before the Boazrd and ks Hearing Officers and
the Adoption or Amendment of Regulations.

PART 1.
HEARINGS BEFORE HEARING OFFICERS.

§ 1.1, Appearance.

A. Any interesied party who would be aggrieved by a
decision of the board upon any application or in a
disciplinary proceeding may appear and be heard in
person, or by duly authorized representative, and produce
under oath evidence relevani and material to the matters
in issue. Upon due notice a hearing may be conducted by
telephone as provided in Part IV,

B. The inierested parties will be expected to appear or
be represented at the place and on the daie of hearing or
on the dates to which the hearing may be continued.

C. If an interested party fails to appear at a hearing,

the hearing officer may proceed in his absence and

render a decision.
§ 1.2. Argument.

Oral or written argument, or both, may be submitied to
and limited by the hearing officer. Oral argument is {o be
included in the stenographic report of the hearing.

§ 1.3. Attorneys /represeniation .

Aaymteresteépaﬂym&ybefeafesea%edbyeeuﬂsel—}f

briefs oF ple&e}mgs— & cerporation must be represested by
er elterrey Any individugl, partnership, association or
corporation who is a licensee of the board or applicant for
any license issued by the board or any inferested party
shall have the right fo be represenied by counsel at any
board hearing for which he has received npotice. The
licensee, applicant or interested party shall pot be
required to be represented by counsel during such hearing.
Any officer or director of a corporation may examine,
cross-exainine and question witnesses, present evidence on
behglf of the corporation, draw conclusions and make
argumenis before the hearing officers.

§ 1.4. Communications.

Communications regarding hearings bdefore hearing
efficers upon licenses and applications for licenses should
be addressed fo the Director, Division of Hearings.

§ 1.5. Complaints.

The board in iis discretion and for good cause shown
may arrange a hearing upon the complaini of any
aggrieved party(s) against the continuation of a license.
The complaint shall be in writing directed to the Director
of Regulatory Division, setting forth the name and post
office address of the person(s) against whom the
complaint is filed, together with a concise statement of all
the facts necessary to an understanding of the grievance
and a statement of the relief desired.

§ 1.6. Coniinuances.

Motions to continue a hearing will be granted as in
actions at law. Requests for continuances should be
addressed to the Director, Divisicn of Hearings, or the
hearing officer who will preside over the hearing.

§ 1.7. Decisions.
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A_ Initial decisions.

The decision of the hearing officer shall be deemed the
initial decision, shall be a part of the record and shall
include;

1. A statement of the hearing officer's findings of fact
and conclusions, as well as the reasoms or bases
therefor, upon all the material issues of fact, law or
discretion presented on the record, and

2. The appropriate rule, order, sanction, relief or
denial thereof as {o each such issue.

B. Summary decisions.

At the conclusion of a hearing, the hearing officer, in
his discretion, may announce the initial decision to the
interested parties.

C. Notice.

At the conclusion of any hearing, the hearing officer
shall advise interested parties that the initial decision will
be reduced to writing and the notice of such decision,
along with notice of the right to appeal to the board, will
be mailed to them or their representative and filed with
the board in due course. (See Part II § 2.1 for Appeals).

D. Prompt filing.

The initial decision shall be reduced to writing, mailed
to interest parties, and filed with the board as prompily as
possible after the conclusion of the hearing or the
expiration of the time allowed for the receipt of additional
evidence.

E. Request for early or immediate decision.

Where the initiai decision is deemed to be acceptable,
an inferested party may file, ecither orally before the
hearing officer or in writing, a waiver of his right of
appeal to the board and request early or immediate
implementation of the initial decision. The board or
hearing officer may grant the request for early or
immediate implementation of the decision by causing
issuance or surrender of the license and prompt entry of
the appropriate order.

F. Timely review.

The board shall review the initial decision and may
render a proposed decision, which may adopt, modify or
reject the initial decision unless immediate implementation
is ordered. In any event, the board shall issue notice of
any proposed decision, along with notice of right to
appeal, within the time provided for appeals as stated in
Part 11 § 2.1.

§ 1.8. Docket.

Cases will be placed upon the docket in the order in
which they mature except that, for good cause shown or
for reasons appearing to the board or to the Director,
Division of Hearings, the order may be varied.

§ 1.3. Evidence.
A. Generally,

Al reievant and material evidence shall be received,
except that:

1. The rules relating to privileged communications and
privileged topics shall be observed, and

2. Secondary evidence of the contents of a document
shall be received only if the original is not readily
available. In deciding whether a document is readily
available the hearing officer shall balance the
importance of the evidence against the difficulty of
obtaining it, and the more important the evidence the
more effort should be made to have the orginal
document produced.

B. Cross-examination.

Subject to the provisions of subsection A of this section,
any interested party shall have the right to cross-examine
adverse witnesses and any agent or subordinate of the
board whose report is in evidence and to submit rebuttal
evidence except that:

1. Where the interested party is represented by
counsel, only counsel shall exercise the right of
cross-examination,

2. Where there is more than one interested party, only
counsel or other representatives of such parties shall
exercise the right of cross-examination.

3. Where there is more than one group of interested
parties present for the same purpose, only counsel or
other representative of such groups shall exercise the
right of cross-examination. If the hearing officer

deems it necessary, in order to expedite the
proceedings, a merger of such groups shall be
arranged.

C. Cumulative testimony.

The introduction of evidence which is cumulative,
corroborative or collateral shall be avoided. The hearing
officer may limit the testimony of any witness which is
judged to be cumulative, corroborative or collateral;
provided, however, the interested party ecoffering such
testimony may make a short avowal of the testimony
which would be given and, if the witness asserts that such
avowal is true, this avowal shall be made a part of the
stenographic report.

D. Subpoenas, depositions and request for admissions.
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Subpoenas, depositions de bene esse and requests for
admissions may be taken, directed and issued in
accordance with § 4.7(j) and § 9.6.14:13 of the Code of
Virginia.

E. Stenographic report.

All  evidence, stipulations anrd argument in the
stenographic report which are relevant to the matiers in
issue shall be deemed to have been introduced for the
consideration of the board.

F. Stipulations.

Insofar as possible, interesied parties will be expected to
stipulate as to any facis involved. Such stipulations shall
be made a part of the stenographic report.

§ 1.10. Hearings.

A. Hearings before the hearing officer shall be held,
insofar as practicable, at the county seat of the ceuniy in
which the establishment of the applicant or licensee is
located, or, if the esiablishment be located within the
corporate limits of any city then in such city. However, if
it be locaied in a county or city within a metropolitan
area in which the board maintains a hearing room in a
disirict office, such hearings may be held in such hearing
room. Notwithstanding the above, hearing officers may
conduct hearings at locations convenient to the greatest
numbers of persons in order to expedite the hearing
| process.

B. Any person hindering the orderly conduct or decorum
of a hearing shall be subject to penalty provided by law.

§ 1.11. Hearing officers.

A, Hearing officers are charged with the duty of
conducting fair and impartial hearings and of maintaining
order in a ferm and manner consistent with the dignity of
the board.

B. Each hearing officar shall have authority, subject to
the published rules of the board and within its powers, to:

1. Administer oaths and affirmations.
2, Issue subpoenas as authorized by law.

3. Rule upon offers of preoof and receive relevant and
material evidence,

4. Take or cause depositions and inierrogatories to be

taken, directed and issued.

5. Examine witnesses and otherwise regulate the
course of the hearing.

6. Hold conferences for the settlement or
simplification of issues by consent of interested

parties.
7. Dispose of procedural requests and similar matters.

8. Amend the issues or add new issues provided the
applicant or licensee expressly waives notice thereof.
Such waiver shall be made a part of the stenographic
report of the hearing,

9. Submit initial decisions to the board and te other
interested parties or their representatives.

10, Take any other action authorized by the rules of
the board.

§ 1.12. Inierested parties.

As used in this regulation, interested parties shall mean
the following persons:

1. The applicant.
2. The licensee.

Where in- this regulation reference is made to
“licensee,” the term likewise shalfl be applicable to a
permittee or a designated manager to the extent this
regulation is not inconsistent with the staiutes and
regulations relating to such persons.

3. Persons who would be aggrieved by a decision of
the board.

4, For purposes of appeal pursuant to Part II § 2.1,
interested parties shall be only those persons who
appeared at and asserted an interest in the hearing
before a hearing officer.

§ 1.13. Motions or requests.

Motions or requests for ruling made prior {o the hearing
before a hearing officer shall be in writing, addressed to
the Director, Division of Hearings, and shall staie with
reasonable certainty the ground therfor. Argument upon
such motions or requests will not be heard without special
leave granted by the hearing officer who will preside over
the hearing,

§ 1.14. Notice of hearings.

Inierested parties shall be afforded reasonable notice of
a pending hearing. The notice shall state the time, place
and issues involved.

§ 1.15. Consent settlement.
A. Generally,
Digciplinary cases may be resolved by consent

settlement if the nature of the proceeding and public
interest permit. In appropriate cases, the chief hearing
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officer will exiend an offer of consent settlement,
conditioned upon approval by the board, to the licensee.
The chief hearing officer is precluded from presiding over
any case in which an offer of conseni settiement has been
extended.

B. Who may accept.

The licensee or his attorney may accept an offer of
consent settlement. If the licensee iS a corporation, only
an attorney or an officer, director or majority stockholder
of the corporation may accept an offer of consent
settlement. Settlement shall be conditioned upon approval
by the board.

C. How 1o accept.

The licensee must return the properly executed consent
order along with the payment in full of any monetary
penalty within 15 calendar days from the date of mailing
by the board. Failure to respond within the time period
will result in a withdrawal of the offer by the agency and
a formal hearing will be held on the date specified in the
Notice of Hearing.

D. Effect of acceptance.

Upon approval by the board, acceptance of the consent
seftlement offer shall constitute an admission of the
alleged violation of the A.B.C, laws or regulations, and will
result in a waiver of the right to a formal hearing and the
right to appeal or otherwise contest the charges. The offer
of consent settlement is not negotiable; however, the
licensee is not precluded from submitting an offer in
compromise under § 1.16 of this part.

E. Approval by the board.

The board shall review all proposed settlements. Only
after approval by the board shall a settlement be deemed
final. The board may reject any proposed setilement which
is contrary to law or policy or which, in its sole
discretion, is not appropriate.

F. Record.

Unaccepted offers of consent setflement will hecome a
part of the record only after completion of the hearing
process.

§ 1.16. Offers in compromise.

Following notice of a disciplinary proceeding a licensee
may be afforded opporiunity for the submission of an
offer in compromise in lieu of suspemsion or in addition
thereto, or in lieu of revocation of his license, where in
the discretion of the board, the nature of the proceeding
and the public interest permit. Such offer should be
addressed to the Secretary to ithe Board. Upon approval by
the board, acceptance of the offer in compromise shaill
constitute an admission of the alleged violation of the

AB.C. laws or regulations, and shall result in a waiver of
the right to a formal hearing and the right to appeal or
otherwise coniest the charges. The reason for the
acceptance of such an offer shall be made a part of {he
record of the proceeding., Unless good cause be shown,
continuances for purposes of considering an offer in
compromise will not .be granted, nor will a decision be
rendered prior to a hearing if received within three days
of the scheduled hearing date, nor will more than two
offers be entertained during the proceeding. Further, no
offers shall be considered by the board if received more
than 15-calendar-days after the date of mailing of the
initial decision or the proposed decision, whichever Iis
later. An offer may be made at the appeal nearing, but
none shail be considered afier the conclusion of such
hearing. The board may waive any provision of this
section for good cause shown.

§ 1.17. Record.

A The certified transcript of testimony, argument and
exhibits, together with all papers and requests filed in the
proceeding, shall constitute the exclusive record of the
initial decision.

B. Upon due application made to the Director, Division
of Hearings, copies of the record of a hearing shall be
made available to parties entitled thereto at a fee
established by the board.

§ 1.18. Rehearings.

A rehearing before a hearing officer shall not be held
in any matter unless it be affirmatively shown that
relevant and material evidence, which ought to produce an
opposite result on rehearing, is available, is not merely
cumulative, corroborative or collateral, and could not have
been discovered before the original hearing by the use of
ordinary diligence; provided, however, that the board, in
its discretion, may cause a rehearing to be held before a
hearing officer in the absence of the foregoing conditions,
as provided in Part II § 2.6.

§ 1.19. Self-incrimination,

If any witness subpoenaed at the instance of the board
shall testify in a hearing before a hearing officer on
complaints against a licensee of the board as to any
violation in which the witness, as a licensee or an
applicant, has participated, such testimony shall in no case
be used against him nor shall the board take any
administrative action against him as to the offense to
which he testifies.

§ 1.20. Subpoenas.

Upon request of any interested pariy, the Director,
Division of Hearings, or a hearing officer is authorized to
issue subpoenas requiring the attendance of witnesses and
the production of records, memoranda, papers and other
documents at a hearing before a hearing officer.
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§ 1.21. Witnesses.

A. Interested parties shall arrange (o have their
witnesses present at the time and place designated for the
hearing.

B. Upon request of any party entitled to cross-examine
witnesses, as set forth in § 1.9 B of this regulation, the
hearing officer may separate the witnesses, including
agents of the board.

C. A person attending as a wiiness, under a summons
issued at the instance of the board to testify in a hearing,
shali be eniitied to the same allowance for expenses and
compensation as witnesses for the Commonwealth in
criminal cases,

PART IL
HEARINGS BEFORE THE BOARD.

§ 2.1. Appeals.

A An interesied party may appeal to the board an
adverse initial decision, including the findings of fact and
the conclusions, of a hearing officer or a proposed
decision, or any portion thereof, of the board provided &
reguest therefor in writing is received within 10 days after
the date of mailing of the initial decision or the proposed
decision, whichever is later.

B. At his option, an interested party may submit written
exceptions to the initial or proposed decision within the
10-day period and waive further hearing proceedings.

C. If an interested party fails to appear at a hearing,
the board may proceed in his absence and render a
decision.

§ 2.2. Attorneys /representation .

ARy interested parly mey be represeated by counmsel I
an ierested party I8 an individual, he may represent
imself: With respeet to  matters invelving legsal
conclusions; examination of wilnesses or preparelon of
priefs er pleadings; o cerperation must be represented by
an atterney- Any individual, partnership, association or
corporation who is a licensee of the board or applicant for
any license issued by the board or any interested party
shall have the right ftc be represenied by counsel at any
board hearing for which he has received notice. The
licensee, applicant or Interested party shall not be
required to be represented by counsel during such hearing.
Any officer or director of a corporation may examine,
cross-examine and question witnesses, present evidence on
behalf of the corporation, draw conclusions and make
arguments before the board.

§ 2.3. Communications.

Communications regarding appeal hearings upon licenses
and applications for licenses should be addressed to the

Secretary te the Board.
§ 2.4, Continuances,

Continuances will be granied as in actions at law.
Requests for continuances of appeal hearings shouid be
addressed to the Secreiary to the Board.

§ 2.5. Decision of the board.

The final decision of the board, together with any
written opinion, should be transmitted fo each interested
party or to his representative.

§ 2.6. Evidence.
A, Generally.

Subject to the exceptions permitted in this section, and
to any stipulations agreed to by all interested parties, all
evidence should be intreduced at hearings before hearing
officers.

B. Additional evidence.

Should the board determine at an appeal hearing, either
upon meotion or otherwise, that it is necessary or desirable
that additional evidence be taken, the board may:

1. Direct that a hearing officer fix a time and place
for the taking of such evidence within the limits
prescribed by the board and in accordance with Part
I§1.18.

2. Upon unanimous agreement of the board members
permit the introduction of after-discovered or new
evidence at the appeal hearing.

If the initial decision indicates that the qualifications of
the establishment of an applicant or licensee are such as
to cast substantial doubt upon the eligibility of the place
for a license, evidence may be received at the appeal
hearing limifed to the issue invoived and to the period of
time subsequent to the date of the hearing before the
hearing officer.

C. Board examination.

Any board member may exXamine a wiiness upon any
question relevant to the matters in issue,

D. Cross-examination.

The right to cross-examine and the submission of
rebuital evidence as provided in Part 1 § 1.9 shall be
allowed in any appeal hearing where the introduction of
additional evidence is permitted.

§ 2.7. Hearings.

Hearings before the board in the absence of notice to
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the contrary will be held in the office of the board,
Virginia A.B.C. Building, 2901 Hermitage Read, Richmond,
Virginia.

§ 2.8. Motions or requests.

Motions or requests for rulings, made after a hearing
befere a hearing officer and prior fo an appeal hearing
before the board, shall be in writing, addressed to the
Secretary to the Board, and shall state with reasonable
certainty the grounds therefor. Argument upon such
motions or requests wiil not be heard without special leave
granted by the board.

§ 2.9. Notice of hearing.

Reasonable notice of the time and place of an appeal
hearing shall be given {0 each interested party who
appeared at the initial hearing or his representative.

§ 2.10. Record.

A. The record of the hearing before the hearing officer,
including the initial decision, and the transcript of
testimony, argument and exhibits together with all papers
and requests filed in the proceeding before the board,
shall constitute the exclusive record for the final decision
of the board.

B. Upon due application made to the Secretary to the
Board, copies of the record, including the decision of the
board and any opinion setting forth the reasons for the
decision shall be made available to parties entitled thereto
at a rate established by the board.

§ 2.11. Rehearings and reconsideration.

The board may, in its discretion for good cause shown,
grant a rehearing or reconsideration on written petition of
an interested party addressed to the Secretary to the
Board and received within 30 days after the date of the
final decision of the board. The petition shall contain a
full and clear statement of the facts pertaining to the
grievance, the grounds in suppori thereof, and a statement
of the relief desired. The beard may grant such at any
time on its own initative for good cause shown.

§ 2.12, Scope of hearing.

A. Except as provided in Part II § 2.6, the appeal
hearing shaii be limited to the record made before the
hearing officer.

B, The provigions of Part I of this regulation shall be
applicable to proceedings held under this Part II except to
the exient such provisions are inconsistent herewith.

PART IIL
WINE AND BEER FRANCHISE ACT.

§ 3.1. Complaint.

Complaints shall be referred in writing to the Secretary
to the Board. The Secretary’s Office, in consuitation with
the Deputy for Regulation, will determine if reasonable
cause exists o believe a violation of the Wine or Beer
Franchise Acts, Chapters 2.1 and 22 2.3 of Title 4, of the
Code of Virginia, has occurred, and, if so, a hearing on
the complaint will be scheduled in due course. H no
reasonable cause is fpund to exist, the complainant will be
informed of the reason for that decision and given the
opporiunity to request a hearing as provided by statute.

§ 3.2. Hearings.

Hearings will be conducted in accordance with the
provisions of Part I of this regulation. Further, the board
and the hearing officers designated by it may require an
accounting to be submitied by each party in determining
an award of costs and attorneys’ fees.

§ 3.3. Appeais.

The decision of the hearing officer may be appealed to
the board as provided in Part 11 § 2.1 of this regulation.
Appeals shall be conducted in accordance with the
provisions of Part II of this regulation.

§ 3.4. Hearings on notification of price increases.

Upon receipt from a winery, bhrewery or wine or beer
importer of a request for notice of a price increase less
than 30 days in advance, a hearing will be scheduled
before the hoard, not a hearing officer, a$ soon as
practicable with five days’ notice to all parties which
include at a minimum all the wholesalers selling the
winery or brewery’'s product. There will be no
continuances granted and the beoard must rule within
24-hours of the hearing.

§ 3.5. Discovery, prehearing procedures and production at
hearings.

A. Iniroduction.

The rules in this section shall apply in all proceedings
under the Beer and Wine Franchise Acts, Chapters 2.1 and
22 2.3 of Title 4 of the Code of Virginia, including
arbitration proceedings when necessary pursuant fo the
Code of Virginia §§ 4-118.10 and 41888 4-118.50 .

No provision of any of the rules in this section shall
affect the practice of taking evidence at a hearing, bui
such practice, including that of geaerally taking evidence
ore tenus only at hearings before hearing officers, shall
continue unaffected hereby.

B. Definitions.
The following words and terms, when used in this

regulation, shall have the following meanings unless ibe
coniexi ciearly indicates otherwise:
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“Board” means the Virginia Alcoholic Beverage Control
Board and the officers, agenis and employees of the
board, including the secretary and the hearing officer(s),
unless otherwise specified or unless the context requires
otherwise.

“Commencement” of proceedings under this Part III of
VR 125-01-1 means the daie of the board’s notice to the
complainant(s) and the respondent(s), pursuant to § 3.1,
that reasonable cause exists to believe that there has been
a violation of either the Wine or Beer Franchise Acis.

“Manufacturer” means a winery or brewery, as those
terms are defined in §§ 431824 411843 and 4-i18.4,
respectively, of the Code of Virginia.

“Person” means a winery, brewery, importer or
wholesaler, as well as those entities designated as
“persons,” within the meaning of §§ 4311823 411843 and
4-118.4 of the Code of Virginia.

“Secretary” means the Secretary of the
Alcohotlic Beverage Control Board.

Virginia

C. General provisions governing discovery.

1. Discovery methods. Parties may obtain discovery by
one or more of the following methods: depositions
upon oral examination or written questions, written
interrogatories; production of documents or things or
permission to enter upon land or other property, for
inspection and other purposes; and requests for
admission. Unless the board orders otherwise under
paragraph 3 of this subsection or paragraph 1 of
subsection P, the frequency of use of these methods is
not limited.

2. Scope of discovery. Unless otherwise limited by
order of the board in accordance with this § 3.5, the
scope of discovery is as follows:

a. In general. Parties
regarding any matter, not privileged, which is
relevant to the subject matter involved in the
pending proceeding, whether it relates te the claim
or defense of the party seeking discovery or to the
claim or defense of any other party, including the
existence, description, nature, custody, condition and
location of any books, documents, or other tangible
things and the ideniity and location of persons
having knowledge of any discoverable matter. It is
not ground for objection that the information sought
will be inadmissible at the hearing if the

may obtain discovery

information sought appears reascnably calculated to

lead to the discovery of admissible evidence.

b. Applicability. Discovery as provided under this §
3.5 shall apply to all proceedings or hearings of
Wine or Beer Franchise Act cases while pending
before hearing officers or arbitrators. Discovery
under this section shall nct be authorized during the

course of appeals to the board, unless the board has
first granted leave fo proceed with additional
digcovery.

¢. Hearing preparation: materials. Subject to the
provisions of subdivision 2 d of this subsection C, a
party may obtain discovery of documenis and
tangible things otherwise discoverable under
subdivigion 2 a of this subsection C and prepared in
anticipation of litigation or for the hearing by or for
another party or by or for that other party's
representative (including his atiorney, consultant, or
agent) only upon a showing that the party seeking
discovery has substantial need of the materials in
the preparation of his case and that he is unable
without undue hardship to obtain the substantial
equivalent of the materials by other means. In
ordering discovery of such materials when the
required showing has been made, the board shall
protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an
attorney or other representative of a party
concerning the litigation.

A party may obtain without the required showing a
statement concerning the proceeding or its subject
matter previously made by that party. For purposes
of this paragraph, a statement previously made is
(i) a written statement signed or oiherwise adopied
or approved by the person making it, or (i) a
stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement
by the person making it and contemporaneously
recorded.

d. Hearing preparation: experts; cosis. Discovery of
facts known and opinions held by experts, otherwise
discoverable under the provisions of subdivision 2 a
of this subsection C and acquired or developed in
anticipation of litigation or for the hearing, may be
obtained only as f{ollows:

(1) () A party may through interrogatories require
any other party to identify each person whom the
other party expects fo call as an experi witness at
the hearing, {o state the subject matter on which
the expert is expected to testify, and fo state the
substance of the facts and opinions {o which the
expert is expected to testify and a summary of the
greunds for each opinion; (i) upor motion, the
board may order further discovery by other means,
subject to such resirictions as to scope and such
provisions, pursuant to subdivision 2 d (3) of this
subsection C, concerning fees and expenses as the
board may deem appropriate.

(2) A party may discover facts known or opinions
held by an expert who has been retained or
specially employed by anoiher party in anticipation
of litigation or preparation for the hearing and who
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is not expected to be called as a witness at the
hearing, only upon a showing of exceptional
circumsiances under which it is impracticable for
the party seeking discovery to obtain facis or
opinions on the same subject by other means.

(3) Unless manifest injustice would result, (i) the
board shall require that the pariy seeking discovery
pay the expert a reasonable fee for time spent and
his expenses incurred in responding to discovery
under subdivisions d{1)(i) and d(2) of this
subsection C; and (li) with respect to discovery
obtained under subdivision d(1){ii} of this subsection
C the board may require, and witk respect to
discovery obiained under subdivision 4(2) of this
subsection C the board shall require, the party
seeking discovery to pay the other party a fair
portion of the fees and expenses reasonably
incurred by the latter party in obtaining facts and
opinions from the expert.

3. Proiective orders. Upon motion by a party or by
the person from whom discovery is soughf, and for
good cause shown, the board may make any order
which justice requires to protect a party or person
from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the
following: (i) that ihe discovery not be had; (i) that
the discovery may be had only on specified terms and
conditions, including a degsignation of the time or
place; (iii) that the discovery may be had only by a
method of discovery cother than that selected by the
party seeking discovery; (iv) that certain matters not
be inquired into, or that the scope of the discovery be
limited to certain matters; (v) that discovery be
conducted with no onme present except persons
designated by the board; (vi) that a deposition after
being sealed be opened only by order of the board;
(vii) that a trade secret or other confidential research,
development, or commercial information mnot be
disclesed or be disclosed only in a designated way;
(viii) that the parties simultaneously file specified
documents or information enclosed in sealed envelopes
to be opened as directed by the board.

If the motion for a protective order is denied in
whole or in part, the board may, on such terms and
conditions as are just, order that any party or person
provide or permit discovery. The provisions of
subdivision 1 d of subsection G apply to the award of
expenses incurred in relation to the motion.

4. Sequence and timing of discovery. Unless the board
upon motion, or pursuant to subsection N of this
section, for the convenience of parties and witnesses
and in the interests of justice, orders otherwise,
methods of digscovery may be used in any sequence
and the fact that a party is conducting discovery,
whether by deposition or otherwise, shall not operate
to delay any other party’s discovery.

5. Supplementation of responses. A parlty who has
responded to a request for discovery with a response
that was compleie when made is under no duty to
supplement his response to inciude information
thereafter acquired except as follows:

a. A party is under a duly seasonably to supplement
his response with respect to any question directly
addressed to (i) the identity and location of persons
having knowledge of discoverable matters, and {ii)
the identity of each person expected to be called as
an expert wiiness at a hearing, {he subjeci matter
on which he is expected {o testily, and the
substance of his testimony.

b. A party is under a duly seasonably to amend a
prior response if he obtains information upon the
basis of which (i) be knows that the respomnse was
incorrect when made, or (ii) he knows that the
response though correct when made is no longer
true and the circumstances are such that a failure
to amend the response is in substance a knowing
concealment.

¢. A duty to supplement responses may be imposed
by order of the board, agreement of the parties, or
at apy time prior to the hearing through new
requests for supplementation of prior responses.

6. Service under this part. Except for the service of
the notice required under subdivision D 1 b of this §
3.5, any notice or document required or permiited fo
be served under this § 3.5 by one party upon amother
shail be served as provided in Rule 1:12 of the Rules
of the Supreme Court of Virginia. Any nolfice or
document required or permiited to be served under
this § 3.5 by the board upon one or more pariies shall
be served as provided in §§ 1.7, 1.14, 2.5 or 2.% of
Parts [ and Il of YR 125-01-1.

7. Filing. Any requesi for discovery under this § 3.5
and the responses thereto, if any, shall be filed with
the secretary of the board excepi as otherwise herein
provided.

(Ref: Rule 4:1, Rules of Virginia Supreme Court,)

D. Depositions before proceeding or pending appeal.

1. Before proceeding.

a, Petition. A person who desires to perpetuate his
own testimony or that of another person regarding
any matter thai may be cognizable before the board
under this section may file a verified petition before
the board. The petition shall be entitled in the rame
of the petitioner and shall show: (i) that the
petifioner expecis to be a party ito a proceeding
under Part III of these regulations but is presenily
unable to bring it or cause it to be brought; (ii) the
subject matter of the expecled action and his
interest therein; (iil) the facts which he desires to
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establish by the proposed testimony and his reasons
for desiring to perpetuate if; (iv) the names or a
description of the persons he expects will be
adverse parties and their addresses so far as known;
and (v) the names and addresses of the persons to
be examined and the subsiance of the testimony
which he expecis to elicit from each, and shall ask
for an order authorizing the pefitioner to take the
depositions of the persons to be examined named in
the petition, for the purpose of perpetuating their
testimony.

b. Notice and service. The petitioner shall thereafter
serve a notice upon each person named in the
petition as an expecied adverse party, together with
a copy of the petition, stating that the petitioner will
apply to the board, at a time and place named
therein, for the order described in the petition. At
least 21 days before the date of hearing the notice
shall be served in the manner provided in §§ 1.14
or 2.9 of Paris I and II of VR 125-01-1; but if such
service cannot with due diligence be made upon any
expected adverse party named in the petition, the
board may make such order as is just for service
by publication or otherwise,

c. Order and examination. If the board is satisfied
that the perpetuation of the testimony may prevent
a failure or delay of justice, it shall make an order
designating or describing the persons whose
depositions may be taken and specifying the subject
matter of the examination and whether the
depositions shail be taken upon oral examination or
written interrogatories. The depositions may then be
taken in accordance with § 3.5. The attendance of
witnesses may be compelled by subpoena, and the
board may make orders of the characters provided
for by subsection M of this § 3.5.

d¢. Cost. The cost of such depositions shall be paid
by the petitioner, except that the other parties in
interest who produce witnesses on their behalf or
who make use of wiinesses produced by others shall
pay their propoitionate part of the cost of the
franscribed testimony and evidence taken or given
o behalf of each of such parties.

e. Filing. The depositions shali be certified as
prescribed in subsection G of this § 3.5 and then
returned to and filed by the secretary.

f. Use of deposition. If a deposition to perpetuate
testimony is tfakken under these provisiens or if,

although not se¢ taken, it would be admissible in-

evidence in the courts of the state in which it is
taken, it may be used in any proceeding invelving
the same subject matier subsequently brought before
the board pursuant to Part III of these regulations
in accordance with the provisions of subsection C of
§ 3.5.

2. Pending appeal. If an appeal has been taken from
a ruling of the board or before the taking of an
appeal if any time therefor has not expired and for
good cause shown, the board may allow the taking of
the depositions of witnesses to perpetuate their
testimony for use in the event of further proceedings.
In suck case the party who desires o perpetuate the
testimony may make a motior before the board for
leave to take the depositions, upon the same notice
and service thereof as if the proceeding was pending
therein. The motion shall show (i) the names and
addresses of persons to be examined and the
substance of the tfestimony which he expects to elicit
from each; and (ii) the reasons for perpetuating their
testimony. If the board finds that the perpetuation of
the testimony is proper to avoid a failure or delay of
justice, it may make orders of the character provided
for by subsection M of § 3.5 and thereupon the
depositions may be taken and used in the same
manner and under the same conditions as are
prescribed in this § 3.5 for depositions taken in
pending actions.

3. Perpetuation of testimony. This subsection D
provides the exclusive procedure 1o perpetuate
testimony before the board.

(Ref: Rule 4:2, Rules of Virginia Supreme Court.)

E. Persons before whom depogitions may be taken.

1. Within this Commonwealth., Within this
Commonwealth depositions under this § 3.5 may be
taken before any person authorized by law to
administer oaths, and if certified by his hand may be
received without proof of the signature to such
certificate,

2. Within the United States. In any other state of the
United States or within any territory or insular
possession subject to the dominton of the United
States, depositions under this § 3.5 may be taken
before any officer authorized to take deposgitions in
the jurisdiction wherein the witness may be, or before
any commissioner appointed by the Governor of this
Commonwealth.

3. No commission necessary. No commission by the
Governor of this Commonwealth shall be necessary to
take a deposition under this § 3.5 whether within or
without this Commonwealth.

4, In foreign countries. In a foreign state or country
depositions under this § 3.5 shall be taken (i) before
any American minister plenipotentiary, charge
d’affaires, secretary of embassy or legation, consul
general, consul, vice-consul, or commercial agent of
the United Staies in a foreign couniry, or any other
representative of the United States therein, including
commissioned officers of the armed services of the
United States, or (ii) before the mayor, or other
magisirate of any city, town or corporation in such
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country, or any notary therein.

5. Certificate when deposition taken outside
Commonwealth, Any person before whom a deposition
under this § 3.5 is taken outside this Commonwealth
shall certily the same with his official seal annexed;
and, if he has none, the genuineness of his signature
shail be authenticated by some officer of the same
state or country, under his official seal, except that no
seal shall be required of a commissioned officer of
the armed services of the United States, but his
signature shall be authenticated by the commanding
officer of the military installation or ship to which he
is assigned.

(Ref: Rule 4:3, Rules of Virginia Supreme Court.)

F. Stipulations regarding discovery.

Unless the board orders otherwise, the parties may by
written stipulation (i) provide that depositions may be
taken before any person, at any time or place, Upon
any notice, and in any manner and when so taken
may be used like other depositions aad (ii) modify the
procedures provided by these rules for other methods
of discovery. Such stipulations shall be filed with the
depesition.

{Ref: Rule 44, Rules of Virginia Supreme Court.)

G. Depositions upon orai examination.

1. When depositions may be taken. Twenty-one days
after commencement of the proceeding, any party
may take the testimony of any person, including a
party, by depesition upon oral examination. The
attendance of witnesses may be compelled by
subpoena. The deposition of a person confined in
prison may be taken only by leave of the board upon
such terms as the board prescribes, subject to any
authorization and limitations that may be imposed by
any court within the Commonwealth,

2, Notice of examination. General reguirements;
special notice; nonstenographic recording; production
of documents aud things; deposition of organization.

a. A party desiring {o take the deposition of any
person upon oral examination shall give reasonable
notice in writing to every other party to the
proceeding. The notice shall state the time and
place for {aking the deposition and the name and
address of each person to be eXamined, if known,
and, if the name is not known, a general description
sufficient to identify him or the particular class or
group to which he belongs. If a subpoena duces
tecum s to be served on the person t0o be
examined, the designation of the materials o be
produced as set forth in the subpoena shall be
attached to or included in the notice.

b. (Reserved)

¢. The board may for cause shown enlarge or
shorten the time for taking the deposition.

d. (Reserved)

e, The notice to a party deponent may be
accompanied by a request made in compliance with
subseciion M of this § 3.5 for the production of
documents and tangible things at the taking of the
deposition. The procedure of subsection M of this §
3.5 shall apply to the request.

i. A party may in his notice name as the deponent
a public or private corporation or a partmership or
association or governmenial agency and designale
with reasonable particularity the matiers on which
examination is requested. The organization so named
shall designate one or mere officers, directors, or
managing agenis, or other persons who conseni o
testify on its bebhalf, and may set forth, for each
person designated, the matters on which he will
testify. The persens so designated shall testify as to
matters known or reasonably available to the
organization. This subdivision Z { does not preclude
taking a deposition by any other procedure
authorized in this § 3.5.

g The parties may stipulaie in writing or the board
may on motion order that a deposition be taken by
ielephone. A deposition taken by telephone shali be
taken before an appropriate officer in the locality
where the deponent is present to answer questions
propounded io him.

3. Exzamination and cross-examination;
examination;, oath; objections, Examination and
cross-examination of wilnesses may proceed as
permitited at the hearing. The officer before whom the
deposition is to be taken shail put the wiiness on ocath
and shall personally, or by someone acting under his
direction and in his presence, record the testimony of
the witness. The (t{estimony shall be {aken
stenographically or recorded by any other means
authorized by this § 3.5. If requested by one of the
parties, the testimony shall be franscribed.

record of

All objections made at fime of the examination io the
qualifications of the officer taking the deposition, or io
the manner of taking it, or to the evidence presented,
or to the conduct of any party, and any other
objection to the proceedings, shall be noted by the
officer upon the deposition. Evidence objecied o shall
be taken subject to the objections. In lieu of
participating in the orali examinations, parties may
serve writien questions in a sealed envelope on the
party taking the deposition and he shall transmit them
to the officer, who shall propound them to the witness
and record the answers verbatim,

4. Motion to terminate or limit{ examinafion. At any
time during the taking of the deposition, on motion of
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a party or of the deponent and upon a showing that
the examination is being conducted in bad faith or in
such manner as unreagsonably to annoy, embarrass, or
oppress the deponent or party, the board may order
the officer conducting the examination t{o cease
forthwith from taking the deposition, or may limit the
scope and manner of the {aking of the deposition as
provided in subsection C 3 of § 3.5. If the order made
terminates the examination, it shail be resumed
thereafter only upon the order of the hoard. Upon
demand of the objecting party or deponent, the taking
of the deposition shall be suspended for the time
necessary to make a moiion for an order. The
provisions of subsection O 1 d apply to the award of
expenses incurred in relation to the motion.

5. Submission ito wiiness; changes; signing. When the
testimony is fully transcribed, the deposition shall be
submitted to the wiiness for examination and shall be
~read to or by him, unless such examination and
reading are waived by the witness and by the parties.
Any changes in forms or substance which the witness
desires to make shall be eniered upon ihe deposition
by the officer with a stalement of the reasons given
by the witness for making them. The deposition shall
then be signed by the wiitness, unless the parties by
stipulation waive the signing or the wiinesg is ill or
cannot be found or refuses to sign. If the deposition is
not signed by the witness within 21 days of iis
submission to him, the officer shall sign it and state
on the record the fact of the walver or of the illness
or absence of the wiitness or the fact of the refusal to
sign together with the reason, if any, given therefor;
and the deposition may then be used as fully as
though signed unless on a motion to suppress under
subsection J 4 d of this § 3.5 the board holds that the
reasons given for the refusal to sign require rejection
of the deposition in whole or in part.

6. Certification and filing by officer; exhibils;, copies;
notice of filing,

a. The officer shall certify on the deposition that
the witness was duly sworn by him and that the
deposition is a frue record of the testimony given by
the witness. He shall then lodge it with the attorney
for the party who initiated the taking of the
deposition, notifying the secrefary of the board and
all parties of such action. Depositions taken pursuant
to this subsection G or subsecticn H shall not be
filed with the secretary until the board so direcis,
either on its own initiative or upon the request of
any pariy prior to or during the hearing.

Documents and things produced for inspection
during the examination of the witness, shall, upon
the request of a party, be marked for identification
and annexed {o and returned with the deposition,
and may be inspected and copied by any party,
except that (i) the person producing the materials
may subsittute copies (o be marked for

identification, if he affords 1o aill parties Iair
cpportunity to verify the copies by comparison with
the originals, and (ii) if the person producing the
materials requests their refurn, the officer shall
mark them, give each party an opportunity to
inspect and copy i{hem, and reivrn them fc the
person producing them, and the materials may then
be used in the same manner as if annexed {o and
returned with the deposition. Any pariy may move
for an order that the original be annexed to and
returned with the deposition to the board, pending
final disposition of the case.

b. Upon payment of reasonable charges therefor, the
officer shali furnish a copy of the deposiiion to any
party or {o the deponent.

c. The party taking the deposition shall give prompt
notice of its filing to all other parties.

7. Failure to attend or t¢ serve subpoena; expenses.

a. If the party giving the notice of the taking of a
deposition fails to aitend and proceed therewith and
another party aftends in person or by aitorney
pursuant to the notice, the board may order the
party giving the notice to pay to such other party
{he reasonable expenses incurred by him and his
aftorney in atiending, including reasonable atiorney’s
fees.

b. If the party giving the notice of the taking of a
deposition of a wiiness fails fo serve a subpoena
upon him and the witness because of such failure
does not attend, and if another party attends in
person or by attorney because he expects the
deposition of that witness to be tsken, the board
may order the party giving the notice to pay fo
such other pariy the reasonable expenses incurred
by him and his attorney in attending, including
reasonable attorney’s fees.

(Ref. Rute 4:5, Rulas of Virginie Supreme Court.)

H. Deposition upon writlien questions.

1. Serving guesfions; nofice. Twenty-one days after
commencerent of the proceeding, any party may take
the testimony of any person, including a party, by
deposition upon writien questions. The attendance of
witnesses may be compelled by the use of subpoena.
The deposition of a person confined is prison may be
taken only by leave of the board upon such terms as
the board prescribes subject te any autherization and
limitations that may be required or imposed by any
court within the Commonwealth.

A pariy desiring to take the dcposition upon written
questions shall serve them upon every other party
with a netice siating that (i) the name and address of
the person who g to answer them, if known, and if
the name s not known, a general description
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sufficien{ to identify him or the particular class or
group to which he belongs, and (ii) the name or
descriptive title and address of the officer before
whom the deposition is to be taken. A deposition upon
written questions may be taken of a public or private
corporation or & ©partnership or association or
governmental agency in accordance with the
provisions of subsection G 2 f of § 3.5.

Within 21 days afier the notice and written questions
are served, a party may serve cross questions upon all
other parties. Within 10 days after being served with
cross questions, a party may serve redirect questions
upon all other parties. Within 10 days after being
served with redirect questions, a party may serve
recross questions upon all other parties. The board
may for cause shown enlarge or shorten the time.

2. Officer to take responses and prepare record. A
copy of the notice and copies of all questions served
shall be delivered by the party taking the deposition
to the officer designated in the notice, who shali
proceed promptly, in the manner provided by
subdivisions 3, 4 and 5 of subsection G of § 3.5, to
take the testimony of the witness in response to the
questions and to prepare, certify, and file or mail the
deposition, attaching thereto the copy of the notice
and the questions received by him.

3. Notice of filing. When the deposition is filed, the
party taking it shall promptly give notice thereof to all
other parties.

(Ref; Rule 4:6, Rules of Virginia Supreme Court.)

. Limitation on depositions.
No party shall take the deposition of more than five
witnesses for any purpose without leave of the board
for good cause shown.
{Ref: Rule 4:8A, Rules of Virginia Supreme Court.)

J. Use of depositions in proceedings under the Beer and

Wine Franchise Acts.

1. Use of depositions. At the hearing or upon the
hearing of a motion, or during an interlocutory
proceeding, any pari or all of a deposition, so far as
admissible under the rules of evidence applied as
though the witness were then present and testifying,
may be used against any party who was present or
represented at the taking of the deposition or who had
reasonable notice thereof, in accordance with any of
the following provisions:

a. (Reserved)

b. Any deposition may be used by any party for the
purpese of contradicting or impeaching the
testimony of deponent as a witness.

¢. The deposition of a party or of anmyone who at

the time of taking the deposition was an officer,
director, or managing agent, or a person designated
under peragraph subdivision 2 { of subsection G or
paragraph subdivision 1 of subsection H of this § 3.5
fo testify on behalf of a public or private
corporation, partnership or association or
governmental agency which is a party may be used
by an adverse party for any purpose.

d. The deposition of a witness, whether or not a
party, may be used by any party for any purpose if
the board finds: (i) that the witness is dead; or (i)
that the witness is at a greater distance than 100
miles from the place of hearing, or is out of this
Commonwealth, unless it appears that the absence
of the witness was procured by the party offering
the deposition; or (iii) that the witness is unable to
attend or testify because of age, illness, infirmity, or
imprisonment; or (iv) that the party offering the
deposition has been unable to procure ihe
attendance of the wiiness by subpoena; or (v) that
the witness is a judge, or is in any public office or
service the duties of which prevent his attending
hearings before the board provided, however, that if
the deponent is subject to the jurisdiction of the
board, the board may, upon a showing of good
cause or sua sponte, order him to attend and tio
testify ore tenus; or (vi) upen application and
notice, that such exceptional circumstances exist as
to make it desirable, in the interest of justice and
with due regard to the importance of presenting the
testimony of witnesses orally, to allow the deposition
to be used.

e, If only part of a deposition is offered in evidence
by a party, an adverse party may require him to
intreduce any other part which ought in fairness to
be considered with the part infroduced, and any
party may introduce any other paris.

f. Ne deposition shall be read in any proceading
against a person under a disability unless it be
taken in the presence of the guardian ad litem
appointed or attorney serving pursuant to § 8.01-9,
or upon questions agreed on by the guardian or
attorney before the taking.

g. In any proceeding, the fact that a deposition has
not been offered in evidence prior to an
interlocutory decree or order shall not prevent iis
thereafter being so offered except as to matiers
ruled upon in such inferlocutory decree or order,
provided, however, that such deposition may be read
as to matiers ruled upen in such interlocutory
decree or order if the principles applicable to
after-discovered evidence would permit iis
introduction.

Substitution of parties does not affect the right to
use depositions previously taken; and when there
are pending before the board several proceedings
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between ihe same parties, depending upen the same
facts, or involving the same matier of controversy,
in whole or in part, a deposition taken in one of
such proceedings, upon notice fo the same party or
parties, may be read in all, o far as it is applicable
and relevant to the issue;, and, when an action in
any court of the United States or of this or any
other state has been dismissed and a proceeding
before the board involving the same subject maiter
is afterward brought between the same parties or
their representatives or successors in interest, ali
depositions lawfully taken and duly filed in the one
action may be used in a proceeding before the
board as if originally taken therefor.

2. Objections t{o admissibility. Subject to the provisions
of subdivision 4 ¢ of subsection J of § 3.5, objection
may be made at the hearing to receive in evidence
any deposition or part thereof for any reason which
would require the exclusion of the evidence if the
witnesses were then present and testifying.

3. Eifect of taking or using depositions. A party does
not make a person his own wiiness for any purpose
by taking his deposition. The introduction in evidence
of the deposition or any part thereof for any purpose
other than that of contradicting or impeaching the
deponent makes the deponent the witness of the party
introducing the deposition, but this shall not apply fo
the use by an adverse party of a deposition under
subdivision 1 ¢ of this subsection J. At the hearing
any party may rebut any relevant evidence contained
in a deposition whether introduced by him or by any
other party.

4, Effect of errors and irregularities in depositions.

a. As to notice. All errors and irregularities in the
notice for taking a deposition are waived unless
written objection is promptly served upon the party
giving the notice.

b. As to disqualification of officer. Objection to
taking a depositicn because of disqualification of the
officer before whom it is to be taken is waived
unless made before the taking of the deposition
begins or as soom thereafter as the disqualification
becomes known or c¢ouid be discovered with
reasonable diligence,

¢. As to taking of deposition.

(1) Objections to the competency of a wiiness or to
the competency, relevancy, or
testimony are not waived by failure to make them
before or during the taking of the deposition, unless
the ground of the objection is one which might have
been obviated or removed if presented at that time.

(2) Errors and irregularities occurring at the oral
examination in the manner of taking the deposition,

materiality of

in the form of the questions and answers, in the
oath or affirmation, or in the conduct of parties,
and errors of any kind which might be obviated,
removed, or cured if prompily presented, are
waived unless seasonable objection thereto is made
at the taking of the deposition.

(3) Objections to the form of writlen questions
submitted under subsection H of § 3.5 are waived
unless served in writing upon the party propounding
them within the time allowed for serving the
succeeding cross or other questions and within five
days after service of the last questions authorized.

d. As to compietion and return of deposition. Errors
and irregularities in the manner in which the
testimony is {ranscribed or the deposition is
prepared, signed, certified, sealed, endorsed,
transimitted, filed or ofherwise dealt with by the
officer under subsections G and H of § 3.5 are
waived unless a motion to suppress the deposition or
some part thereof is made with reasonable
prompiness after such defect is, or wiith due
diligence might have been, ascertained.

5. (Reserved)

6. Record. Depositions shali become a part of the
record only to the extent that they are oiffered in
evidence.

(Ref: Rule 4:7, Rules of Virginia Supreme Court.)

K. Audio-visual depositions.

1. When depositions may be taken by audio-visual
means. Any depositions permitied under these rules
may be taken by audio-visual means as autheorized by
and when taken in compliance with law.

2. Use of clock. Every audio-visual deposition shall be
timed by means of a timing device, which shall
record hours, minutes and seconds which shall appear
in the picture at all times during the taking of the
deposition.

3. Editing. No audio-visual deposition shall be edited
except pursuant fe¢ a stipulation of the pariies or
pursuant to order of the board and only as and to the
extent directed in such order.

4. Written transcript. If an appeal is taken in the case,
the appellant shall cause to be prepared and filed
with the secretary a written transcript of thai portion
of an audio-visual deposition made a part of the
record at the hearing to the extent germane to an
issue on appeal. The appellee may designate additional
portions to be so prepared by the appellant and filed.

5. Use. An audio-visual deposition may be used only as
provided in subsection J of § 3.5
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6. Submission, etc. The provisions of subsection G 5
shali not apply o an audio-visual deposition. The other
provisions of subsection G of § 3.5 shall be applicable
to the extent practicabile. .

(Ref: Rule 4:7A, Rules of Virginia Supreme Court.)

L. Interrogatories to parties.

1. Availability; procedures for wuse. Upon the
commencement of any proceedings under this Part III,
any party may serve upon any oiher party written
interrogatories to be answered by the party served or,
if the party served is a public or private corporation
or a partnership or association or governmental
agency, by any officer or agent, who shall furnish
such information as is available to the party.

2. Form. The party serving the interrogatories shall
leave sufficient space between each interrogatory so
as to permit the party answering the interrogatories to
make a photocopy of the interrogaiories and o insert
the answers between each interrogatory. The party
answering the interrogatories shall use a photocopy to
insert answers and shall precede the angwer with the
word “Answer.” In the event the space which is left
to fully answer any inierrogatory is insufficient, the
party answering shall insert the words, ‘see
supplemental sheet” and shall proceed to answer the
interrogatory fully on a separate sheet or sheets of
paper containing the heading “Supplemental Sheet”
and identify the answers by reference to the number
of the interrogatory. The party answering the
interrogatories shall prepare a separate sheet
containing the necessary oath to the answers, which
shall be attached to the answers filed with the court
fo the copies sent fo all parties and shall contain a
certificate of service.

3. Filing. The interrogatories and answers and
objections thereio shall not be filed in the office of
the secretary unless the board directs their filing on
its own initiative or upon the request of any party
prior to or during the hearing. For the purpose of any
consideration of ihe sufficiency of any answer or any
other question concerning the interrogatories, answers
or objections, copiss of those documents shall be made
available to the board by counsel.

4. Answers. Each interrogatory shall be answered
separately and fully in writing under cath, unless it is
cbjected fo, in which event the reasons for objection
shall he stated in lieu of an answer. The answers are
{o be signed by the person making them, and the
objections signed by the attorney making them. The
party upon whom the interrogatories have been served
shali serve a copy of the answers, and objections if
any, within 21 days after the service of the
interrogatories. The board may allow a sherter or
fonger time. The party submitting the interrogatories
may move for an order under subdivision 1 of
subsection O with respect to any objection o or other

failure to answer an interrogatory.

5. Scope; use. Inferrogatories may relate to any
matters which can be inquired into under subdivision
2 of subsection C, and the answers may be used io
the exteni permifted by the rules of evidence. Only
such interrogatories and the answers therefo as are
offered in evidence shall become a part of the record.

An interrogatory otherwise proper is not necessarily
objectionable merely because an answer (o the
interrogatory involves an opinion or contention that
relates to fact or the application of law to fact, but
the board may order that such an interrogatory need
net be answered until after designaied discovery has
been completed or uniil a prehearing conference or
other later time.

6. Option to produce business records. Where the
answer to an interrogatory may be derived or
ascertained from the business records of the parly
upen whom the inierrogaiory has been served or from
an examination, audit or inspection of such business
records, or from a compilation, abstract or summary
based thereon, and the burden of deriving or
ascertaining the answer is subsiantially the same for
the party serving the interrogatory as for the party
served, it is a sufficient answer io such interrogatory
fo specify the records {rom which the answer may be
derived or ascertained and to afford to the partly
serving the interrogatory reasonable opportunity to
examine, audit or inspect such records and {o make
copies, compilations, abstracts or summaries,

7. Limitation on interrogatories. No party shall serve
upon any other party, at any one time or
cumulatively, more than 30 written Interrogatories,
including ali paris and subparts without leave of the
board for good cause shown.

(Ref: Rule 4:8, Rules of Virginia Supreme Court.)

M. Production of documents and things and eniry on
land for inspection and other purposes; production at
the hearing.

1. Scope. Any party may serve on any other party a
request (i) to produce and permit the party making
the request, or someone acting on his behalf, to
inspect and copy, any designated decuments (including
writings, drawings, graphs, charts, photographs,
phono-records, and other data compilations from which
information can be obtained, translated, if necessary,
by the respondent through detection devices into
reasonably usable form), or to imspeci{ and copy, any
tangible things which constitute or contain matters
within the scope of parsgraph subdivision 2 of
subsection C and which are in the possession, cusiody,
or control of the party upon whom the request is
served; or (ii) to produce any such documents to the
hoard at the time of the hearing, or (iii) to permit
entry upon designated land or other property in the
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possession or conirol of the party upon whom the
request is served for ihe purpcse of inspection,
surveying, and photographing the property or any
designated object or operation thereon, within the
scope of subdivision 2 of subsection C of § 3.5.

When the physical condition or value of a party's
plant, equipment, inventory or other fangible asset i
in controversy, the board, upon motion of an adverse
party, may order a party o submit same fc physical
inventory or examination by one or ore
represeniatives of the meving party named in the
order and employed by the moving party. The order
may be made only by agreement or on motion for
relevance shown and upon notice to all parties, and
shall specify the time, place, manner, condifions, and
scope of the examination and the person or persons
by whom it is to be made,

2. Procedure. The regquest may, without leave of the
board, except as provided in subdivision 4 of this
subsection M, be served after commencement of the
proceeding. The request shali set forth the items to be
inspected either by individual item or by category,
and describe each iem and calegory with reasonable
particularity. The request shall specify a reasonable
time, place, period and manner of making the
inspection and performing ihe related acts.

The party upon whom the request is served shall
serve a written respense within 21 days after the
service of the requesi. The board may allow a shorter
or longer time. The response shall state, with respect
fo each item or cafegory, thal inspection and related
activities wili be permilted as requested, unless the
request is objected to, in which event the reasons for
objection shall be stated. If objection is made lo part
of an item or category, the part shall be specified.
The party submitting the request may niove for an
order under subdivision 1 of subsection O with respect
to any objecticn to or other failure to respond to the
request or any part thereof, or any failure to permit
inspection as requested.

3. Production by a person not a party. Upon writlen
request therefor filed with the secretary by counsel of
record for any party or by a party having no counsel
in any pending case, with a certificate that a copy
thereof has been mailed or delivered to counsel of
record and to parties having no counsel, the secretary
shall, subject to subdivision 4 of this subsection M,
issue a person not a party therein & subpoena which
shall command the person to whom it is directed, or
someone acting on his behall,
documents and tangible things (including writings,
drawings, graphs, charts, phoiographs, phono-records,
and other data compilations from which information
can be oblained, translated, if necessary, by the
respondent through detection devices into reasonably
usable form) designated and described in sald request,
and to permit the party filing such reguest, or

to produce the-

someone acting in his behalf, io inspect and copy any
tangible things which constitute or contain matiers
within the scope of subdivision 2 of subsection C
which are in the possessicn, custody or control of such
person to whom the subpoena is direcied, at a time
and place and for the period specified in the
subpoena; bui, the board, upen written moation
prompily made by the person so required to produce,
or by the party against whom such production is
sought, may (i) guash or modify the subpoena if it is
unreascnable and oppressive or (il condilion denial of
the motion te quash or modify upon the advancement
by the party in whose behalf the subpoena is issued of
the reasonable cost of producing the documents and
tangible things so designated and described.

Documenis subpoenaed pursuant to this subdivision 3
of subsection M shali be reiurnable oniy o the office
of the secretary unless counsel of record agree in
writing filed wilh the secretary as to & reasonable
alternative place for such return. Upon request of any
party in interest, or his atforney, the secretary shall
permit the withdrawal of such documents by such
party or his attornev for such reascnable period of
time as will permit his inspection, photocopying, or
copying thereof.

4. Ceriain officials. Ne reguest to produce made
pursuant to subdivision 2 of this subsection M, above,
shall be served, and no subpoena provided for in
subdivision 3 of this subsection M, above, shall issue,
until prior order of the board is obtained when the
party upon whom the request is to be served or the
persen to whom the subpoena is to be directed is the
Governor, Licutenant Governor, or Atiorney General of
this Commonwealth, or a judge of any court thereof;
the President or Vice President of the United States;
any member of ihe Presideni’s Cabinet; any
ambassador or consul; or any military officer on
active dufy holding ihe rank of admiral or general.

5. Proceedings on failure or refusal to comply. If a
party fails or refuses {o obey an order made under
subdivision 2 of this subsection M, the board may
proceed as provided by subseciion O,

6. Filing. Requests to a party pursuani fo subdivisions
1 and 2 of subsection M shall not be filed in the
office of the secretary unless requested in a particular
case by the board or by any party prior to or during
the hesring.

(Ref: Rule 4:9, Rules of Virginia Supreme Court.)

N. Requesis for admission.

1. Request for admission. Upon commencement of any
proceedings under this Part I, a pariy may serve
upon any other party a wrilien request for the
admission, for purposes of the pending proceeding
only, of the {ruth of any maiters within the scope of
subdivision 2 of subsection C set forth In the request
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that relate to statements or opinions of fact or of the
application of law {0 fact, including the genuineness of
any documents described in the request. Copies of
documents shall be served with the request unless
they have been or are otherwise furnished or made
available for inspection and copying.

Each matter of which an admission is requested shall
be separately set forth. The matier is admitied unless,
within 21 days after service of the request, or within
such shorier or longer time as the board may allow,
the party to whom the request is directed serves tupen
the party requesting the admission a written answer or
objection addressed to the matter, signed by the party
or by his attorney. If cobjection is made, the reasons
therefor shall be stated. The answer shall specifically
deny the matter or set forth in detail the reasons why
the answering party cannot truthfully admit or deny
the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith requires
that a party qualify his answer or deny only a part of
the matter of which an admission is requesied, he
shall specify so much of it as is irue and qualify or
deny the remainder. An answering party may not give
lack of information or knowledge as a reason for
faifure to admit or deny unless he states that he has
made reasonable inguiry and that the information
known or readily obtainable by him is insufficient to
enable him to admit or deny. A party who considers
that a matter of which an admission has been
requested presents a genuine issue for hearing may
not, on that ground alone, object io the requesi; he
may, subject fo the provisions of peragraph subdivision
3 of subsection 0, deny the matter or set forth
reasons why he cannot admit or deny if.

The party who has requested the admisgions may
move 10 determine the sufficiency of the answers or
objections. Unless the board determines that an
objection is justified, it shall order that an answer be
served. If the board determines that an answer does
not comply with the requirements of this subsection N,
it may order either that the matter is admitied or
that an amended answer be served. The board may,
in lieu of these orders, determine that final disposition
of the request be made at a prehearing conference or
at a designated time prior to the hearing. The
provisions of subdivision 1 d of subsection O apply to
the award of expenses incurred in relation to the
motion.

2. Effect of admission. Any matter admitted under this
rule is conclusively éstablished unless the board on
motion permits withdrawal or amendment of the
admission. Subject to the provisions of subsection P
governing amendment of a prehearing order, the
board may permit withdrawal or amendment when the
presentation of the meriis of the action will be
subserved thereby and the party who obtained the
admission fails to satisfy the board that withdrawal of
amendment will prejudice him in maintaining his

action or defense on the merits, Any admission made
by a party under this rule is for the purpose of the
pending proceeding only and is not an admission by
him for any other purpose nor may it be used against
him in any other proceeding.

3. Filing. Requests for admissions and answers or
objections shall be served and filed as provided in
subsection L.

4, Part of record. Only such requests for admissions
and the answers thereto as are offered in evidence
shall become a part of the record.

(Ref: Rule 4:11, Rules of Virginia Supreme Court.)

0. Failure to make discovery: sanctions.

1. Motion for order compelling discovery. A party,
upon reasonable notice to other parties and all
persons affected thereby, may apply to the board for
an order compelling discovery as follows:

a, (Reserved)

b. Motion. If a deponent fails {o answer a gquestion
propounded or submitted under subsections G and
H, or a corporation or other entity fails to make a
designation under subdivision 2  of subsection G
and subdivision 1 of subsection H, or a party fails to
answer an interrogatory submiited under subsection
L, or if a party, in response to a request for
inspection submitted under subsection M, fails io
respond that inspection will be permitted as
requested or fails to permit inspection as requested,
the discovering party may move for an order
compelling an answer, or a designation, or an order
compelling inspection in accordance with the
request. When taking a deposition or oral
examination, the proponent of the guestion may
complete or adjourn the examination before he
applies for an order.

If the board denies the motion in whole or in part,
it may make such protective order as it would have
been a2mpowersd to make on a motion made
pursuant to subdivision 3 of subsection C.

¢. Evasive or incomplete answer. For purposes of
this subsection an evasive or incomplete answer is
to be treated as a fallure to answer.

d. Award of expenses of motion. If the motion is
granted and the board finds that the party whose
conduct necessitated the motion acted in bad faith,
the bhoard shall, after opportunity for hearing,
require the party or deponsnt whose conduct
necessitated the motion or the party or atiorney
advising such conduct or both of them to pay to the
moving party the reasonable expenses incurred in
obtaining the order, including attorney’s fees,
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If the motion is denied and the board finds that the
moving party acted in bad faith in making the
motion, the board shall, after opportunity for
hearing, require the moving pariy or the atiorney
advising the motion or both of them to pay to the
party or deponent who opposed the motion the
reasonable expenses incurred in opposing the
motion, including attorney’s fees.

If the motion is granted in part and denied in part,
the board may apportion the reasonable expenses
incurred in relation to the motion among the parties
and persons in a just manner.

2. Failure to comply with order.

a. Suspension or revocation of licenses, monetary
penalties. Failure to comply withk any order of the
board under this § 3.5 (Discovery) shali constitute
grounds for action by the board under § 4-37
A(l)(b) of the Code of Virginia.

b. Sanctions by the board. If a party or an officer,
director, or managing agent of a party or a person
designated under subdivision 2 f of subsection G or
subdivision 1 of subsection H to testify on behalf of
a party fails to obey an order to provide or permit
discovery, including an order made under
subdivision 1 of this subsection, the board may
make such orders in regard to the faiflure as are
just, and among others the following:

(1) An order that the matters regarding which the
order was made or any other designated facts shall
be taken to be established for the purposes of the
proceeding in accordance with the claim of the
party obtaining the order;

(2) An order refusing to allow the disobedient party
to support or cppose designated claims or defenses,
or prohibiting him from introducing designated
matters in evidence;

{3) An order strikting out pleadings or parts thereof,
or staying further proceedings uniil the order is
obeyed, or dismissing the proceeding or any part
thereof, or rendering a judgment or decision by
default against the disobedient party.

In lieu of any of the foregoing orders or in addition
thereto, if the board finds that a party acted in bad
faith in failing to obey an order to provide or
permit discovery, the board shall require the party
failing to obey the order or the atiorney advising
him or both to pay the reasonable expenges,
including attorney's fees, caused by the failure.

3. Expenses on failure to admit. If a party fails to
admit the genuineness of any decument or the truth
of any matter as requested under subsection N, and if
the party requesiing the admissions thereafier proves

the genuineness of ithe document or the truth of the
matter, he may apply to the board for an order
requiring the other party to pay him the reasonable
expenses incurred in making that proof, including
reasonable attorney’s fees. The board shall imake the
order if it finds that the party failing to admit acted
in bad faith. A party will not be found to have acted
in bad faith if the board finds that (i) the request was
heid objeciionable pursuant to subdivision 1 of
subsection N, or (ii) the admission sought was of no
substantial importance, or (ili) the party failing to
admit had reasonable ground to believe that he might
prevail on the matter, or (iv) there was other good
reason for the failure fo admit.

4. Failure of party to attend at own deposition or
serve answers to interrogatories or respond to request
for inspection. If a party or an officer, director or
managing agent of a party or a person designated
under subdivision 2 f of subsection G or subdivision 1
of subsection H to tesiify on behalf of a party fails (@)
to appear before the officer who is {o take his
deposition, after being served with a proper notice, or
(il) to serve answers or objections fo interrogatories
submitted under subsection L, after proper service of
the interrogatories, or (iii) to serve a wriiten response
to the request for inspection submitied under
subsection M, after proper service of the request, the
board on motion may make such orders in regard to
the failere as are just, and among others it may take
any action authorized under subdivisions 2 b(l), 2 b(2)
and 2 b(3) of this subsection O. In lieu of any order
or in addition thereto, if the board finds that a party
in bad faith failed to act, the board shail require the
party failing to act or the aftorney advising him or
both to pay the reasonable expenses, including
attorney’s fees, caused by the failure, unless the board
finds that the failure was substantially justified or that
other circumstances make an award of expenses
unjust.

The failure to act described in this subsection may not
be excused merely on the ground that the discovery
sought is objectionable uniess the party failing to act
has applied for a protective order as provided by
subdivisiont 3 of subsection C.

(Ref: Rule 4:12, Rules of Virginia Supreme Court.)

P. Prehearing procedure; formulating issues,

1. The hearing officer(s) or the board, may in his or
its discretion direct the attorneys for the parties to
appear before such hearing officer(s) or the board for
a conference fo consider;

a. A determination or clarification of the issues;
b. A plan and schedule of discovery;

¢. Any limitations on the scope and methods of
discovery, including deadiines for the completions of
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discovery;

d. The necessity or desirability of amendments {o
the pleadings;

e, The possibility of obtaining admissions of fact and
of documents which will avoid unnecessary proof, as
well as obtaining stipulations as to the evidence;

f. The limitation of the number of expert wilnesses;

g The possibility of filing bills of particulars and
grounds of defense by the respective parties;

h. Such other matiers as may =2id in the disposition
of the action.

2. The hearing officer(s) or the board, shall make an
order Wwhich recites the action taken ai the
conference, the amendments allowed to the pleadings,
the agreements made by the parties as to any of the
matters considered, and which limi{s the issues for
trial to those not disposed of by admissions or
agreements of counsel; and such order when enfered
controls the subsequeni course of the action, umless
modified at the hearing to prevent manifest injustice.
(Ref: Rule 4:13, Rules of Virginia Supreme Court.)

Q. Disposition of discovery material.

Any discovery material not admitied in evidence filed in
the secretary's office may be desiroyed by the secretary
after one year after entry of the final order or decision.
But if the proceeding is the subject of an appeal, such
material shall not be destroyed until the lapse of one year
after receipt of the decision or mandate on appeal or the
entry of any final judgment or decree thereafier.

R. Interlocutory appeals to the board.

If any party to a proceeding under Pari IEH of VR
125-01-1 is aggrieved by a decision or order of the hearing
officer(s) relating o discovery or other matters contained
in this section, such aggrieved party may appsal such
interlocutory decision or order to the board pursuant e
VR 125-01-1, Paxt 111, § 2.1.

(Ref: Rule 4:14, Rules of Virginia Supreme Court.)

PART IV.
TELEPHONE HEARINGS.

§ 4.1. Applicability.

The board and its hearing officers may conduct hearings
by telephone only when the applicant/licensee expressiy
waives the in-person hearing. The board will determine
whether or not certain hearings might practically be
conducted by telephone. The provisions of Part I shall
apply only io Part IV where applicabie.

§ 4.2. Appearance.

The interested parties will be expected to be available
by telephone at the time set for the hearing and may
produce, under oath, evidence relevant and material to the
matters in issue. The board will arrange for telephone
conference calls at its expense.

§ 4.3. Argument.

Oral or written argument may be submitted to and
limited by the hearing officer. QOral argument is to be
inciuded in the stenographic report of the hearing. Written
argument, if any, must be submitted t{o the hearing oificer
and other interested parties in advance of the hearing.

§ 4.4. Documentary evidence.

Documentary evidence, which an interested party desires
{o be considered by the hearing officer, must be submitted
to the hearing officer and other interested parties in
advance of the hearing.

§ 4.5. Hearings.

A, Telephone hearings will usually originate from the
ceniral office of the board in Richmond, Virginia, but may
originate from other locations. Interested parties may
participaie from the location of their choice where a
telephone i available, If an interested party is not
avallable by telephone at the time set for the hearing, the
hearing may be conducted in his absence.

B. If at any time during a telephone hearing the hearing
officer determines thai the issues are so complex that a
fair and impartial hearing cannct be accomplished, the
hearing officer shall adjourn the telephone hearing and
reconvene an in-person hearing as soon as practicable.

§ 4.6. Notice of hearing.

Interested parties shall be afforded reasonable notice of
a pending hearing. The notice shall state the time, issues
involved, and the telephone number where (he
applicant/licensee can be reached.

§ 4.7. Witnesses.

Interested parties shall arrange {o have their wiinesses
present at the time designated for the telephone hearing,
or should supply a teiephone number where the witnesses
can be reached, if different from that of the interested
party.

PART V.,
PUBLIC PARTICIPATION GUIDELINES FOR
ADOPTION OR AMENDMENT OF REGULATIONS.

§ B51. Public participation guidelines
development; applicability; initiation of
rulemaking procedures,

in regulation

rulemaking;

A, Applicability.
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These guidelines shall apply to all regulations subject to
the Administrative Process Act which are administered by
the Department of Alcoholic Beverage Control. They shall
not apply to regulations adopted on an emergency basis.

B. Initiation of rulemaking.

Rute-making procedures may be initiated at any time by
the Alcohelic Beverage Conircl Board butl shall be initiated
at least once each year. A peiition for adoption,
amendment or repeal of any regulation may be filed with
the Alcoholic Beverage Conirel Board at any time by any
group or individual. It shail be at the board’s discretion to
initiate the procedures as z resuit of such petition or
petitions. The petition shall contain the {following
information, if available:

1. Name of petitioner.
2. Petitioner's maiting address and telephone aumber.

3. Recommended adoption, amendmeni or repeal of
specific regulation(s).

4, Why is change needed? What problem is if meant
to address?

5. What is the anticipated effect of noi making the
change?

6. Estimated cosis or savings, of both, (o regulated
entities, the public, or others incurred by this change
as compared to current regulations.

7. Who is affecied by recommended change? How
affected?

8. Supporting decuments.

The board may also consider any other request for
regulatory change at iis discretion.

C. Rule-making procedures,

1. The Secretary to the Board in conjunction with the
Deputy for Regulation shall prepare a general mailing
list of those persons and organizations who have
demonstrated an interest in specific regulations in the
past through written comments or attendance at public
hearings. The mailing list will be updated at least
every two years and a current copy will be on file in
the office of the Secretary to the Board. Periodicaily,
but not less than every itwg years, the board shall
publish im the Virginia Regisier,
published at Richmond and in other newspspers in
Virginia a request that asy individual or organization
interested in pariicipating in the development of
specific rules and regulstions so notify the board. Any
persons or organizations identified in this process will
be piaced on the general mailing list.

in a newspaper-

2, When developing a regulation proposed by citizens
or on its initiative, the board shall prepare a Notice
of Intended Regulafory Action, which shall inciude:

a. Subject of the proposed action.

b. Identification of the entities that will be affected.

¢. Discussion of the purpese of the proposed action
and the issues involved.

d. Listing of applicable laws or regulations.

e. Requesi for comments fromn interested parties,
either at the public meeting or in writing.

{. Nolification of time and place of the public
meeting on the proposal.

g Name, address and felephone number of staff
person to be contacted for further information.

3. The board shall disseminate Notice of Intended
Regulatory Action to the public via:

a. Disiribution by mail {0 persens on General
Mailing List.

b. Publication in the Virginia Register of
Regulations.

¢. Press release fo media throughout the
Commonweaith.

4. The board shall form an ad hoc advisory panel
consisting of persons sefected from the general mailing
list to make recommendations on the proposed
reguiation and formulate draft language.

5, The board shall conduct a regulation development
public meeting {0 receive views and comments and
answer questions of the public. The meeting wili be
held at least 30 days following publication of the
notice. It mormally will be heid in Richmond, but if
the proposed reguiation will apply ouly to a particular
area of the Commonwealth, the mesting will be held
in the area affected.

6. After consideration of the public input and the
report of the advisory panel, the boord shali prepare
a final proposed draft regulation and iniliate ihe
proceedings required by the Administrative Process
Act.

VR 125-81-2. Advertising.

§ 1. Advertising generally, cooperative adveriising; federal
laws; beverages and cider; exceptions; restrictions.

A. Generally.
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All alceholic beverage and beverage advertising is
permitted in this Commonwealth except that which is
prohibited or otherwise limited or restricted by this
regulation and those following, and such advertising shall
not be blatant or obtrusive. Any editorial or other reading
matter in any periodical or publication or newspaper for
the publication of which no money or other valuable
consideration is paid or promised, directly or indirectly, by
any permitiee does not constitute advertising.

B. Cooperative advertising,

There shall be no cooperative advertising as between a
producer, manufacturer, botiler, importer or wholesaler
and a retailer of alcoholic beverages. The term
“cooperative advertising”’ shall mean the payment or credit
directly or indirectly by any manufacturer, bottler,
importer or wholesaler whether licemsed in this
Commonwealth or not to a retailer for ali or any portion
of advertising done by the retailer.

C. Federal laws.

Advertising regulations adopted by the appropriate
federal agency pertaining to alcoholic beverages shall be
complied with except where they conilict with regulations
of the board.

D. Beverages and cider.

Advertising of beverages, and cider as defined in § 4-27
of the Code of Virginia, shall conform with the
requirements for advertising beer.

E. Exceptions,

The board may issue a permit authorizing a variance
from these advertising regulations for good cause shown.

F. Restrictions.

No advertising shall contain any statement,
depiction or reference that:

symbol,

1. Would intend to induce minors to drink, or would
tend to induce persons to consume {0 excess;

2. Is lewd, obscene cr indecent, or depicis any person
or group of persons which is immodest, undignified or
in bad taste, or is suggestive of any illegal activity;

3. Incorporates the use of any present or former
athlete or athietic team or implies that the product
enhances athletic prowess;

4. Is false or misleading in any material respect, or
implies that the product has a curative or therapeutic
effect, or is disparaging of a competitor's product;

5. Implies or indicates, directly or indirecily, that the
product is government endorsed by the use of flags,

seals or other insignia or otherwise;

8. Makes any reference to the intoxicating effect of
any aicoholic beverages;

7. Makes any appeal to order alcoholic beverages by
mail;

8. Offers a special price on alcoholic beverages for
sale in the print media, on the radio or on television
uniess such advertisement appears in conjunction with
the advertisement of nonalcoholic merchandise. The
alcoholic beverage sale advertising must significantly
conform in size, prominence and content to the
advertising of nonalcoholic merchandise advertising,
except for ccupons offered by manufacturers as
provided in § 9 of this regulation. This provision shall
apply only i{o advertising by refail licenses;

9. Is a contest or other offer to pay anything of value
0 a consumer where a purchase ig requ!red for
participation.

§ 2. Adwvertising; interior; retail licensees; show windows.

The advertising of dalecholie beverages imside relail
esteblishments is within the discretion of the licensee; with
the following exceptiens:

Lt Mo references may be mede te aBy brapd oF
mepufacturer of aleoholic beversges offered for sale
in this Comuneonwealth on decoretions; materipls eof
furpishings of oF supperted by any wall, ceiling; fleer
oF epunter; arless sueh roferenees are:

& Contnined im works of arh

b: Displayed in conneeHon with the sgle over the
counter of nevelty andé specialiy Hems es provided
in § & of these regulations;

e Used im conneclien with the sponsorship of
conservaHen and enviroamentsl programs;
professional; semiprefessionel or amateur athleHe
and sperting evenis and evemis of a cherilable er
eultural pature in mecordance with § 18 of MR
135-01-3:

§: Displayed on service Hems such as placemais;
coasters; glasses and iable tents: Further, elecholie

maﬂa#aet&ﬂﬂg&rea—whiehshanbesmppeémthe
€ase;

A. Definition.
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As used in this § 2, the term ‘@dvertising maferials”
means any langible property of any kind which utilizes
words or symbols making reference to any brand or
manufaciurer of alcoholic beverages [ offered for sale in
this Commonweslts 1.

B. The use of advertising malerials inside lcensed retail
establishments [ s permitied shall be | subjeci lo the
following | reguirements provisions | :

1. The use of adveriising maferials consisting of
anything other than printed mafter appearing on paper
or cardboard stock is prohibited except for items
listed in subdivision B 3 of this section.

2. The use of advertising malerials consisting of
printed maltter appearing on paper or cardboard stock
is permitted provided that such malerials are listed in,
and conformn {0 any resirictions set forth in,
subdivision B 3 of this section. Any such materials
may be obtained by a retail licensee from any source
other than manufacturers, bolfles or wholesalers of
alcoholic beverages; however, manufacturers, bottlers
and wholesalers may supply only fhose iterms they are
expressly authorized fo supply lo refail licensees by
the provisfons of subdivision B 3.

3. [ The fellowing categories of | Advertising materials
[ described in the following categories |1 may be
displayed inside a retail esfablishment by a retail
licensee provided that anmy conditions or limitations
stated in regard lo a given category of advertising
materials are observed:

a. Works of art so long as they are not supplied by
manufaciurers, botilers, or wholesalers of alcoholic
beverages.

b. Materials displayed in connection with the sale of
over- fthe-counter novelty and speclally items In
accordance with § ¢ of VR 125-01-2.

¢. Materials used in connection with the sponsorship
of public events shall be limiled t¢ sponsorship of
conservation and epvironmental programs,
Drofessional, semi-professionai or amateur athletic
and sporting events and evenis of a charitable or
cultural nature by distilleries, wineries and
breweries [ , subject to the provisions of § 10 B of
VR 125-01-21 .

d. Service items such as placemals, coasiers and
glassess so lopg as they are not supplied by

manufacturers, botilers or wholesalers of alcoholic

beverages.

e. Draft beer and wine knobs, bolile or can openers,
beer and wine cuf case cards, beer and wine
clipons and beer and wine iable tenis, { provided
that cach of the forcgeing Homs must comply with
the subject to the | provisions of § 8§ of VR 125-61-3.

f. Wine “neckers,” recipe booklets and brochures
relating to the wine manufacturing process, vineyard
geography and bhistory of a wine manufacturing
area, which | shall be have been ] shipped In the
case.

& Point-of-gsale entry blanks [ ; ] relating fo [ contest
contests 1 and sweepsiakes, may be affixed to cut
the case cards as defined in § 8 F of VR 125-01-3.
Beer and wine wholesalers may attach such enfry
blanks to cut case cards at the refail premises, if [
done for such service is offered to 1 all retail
licensees equally and [ eaffer oblaining the
wholesaler has obtained ] the consent, whichk may be
a continning consent, of each relgiler or his
representative. Wholesale licensees in Virginia may
not put eniry blanks on the package af the
wholesale premises and entry blanks may not be
shipped in the case fo retailers.

k. Refund coupons, if they are supplied, displayed
and used in accordance with § 9 of VR 125-01-2.

I Adverlising materigls [ making that make |
reference fo [ breads eor masifacturers brand ] of
alecoholic [ beverages beverage | not offered for sale
in Virginia [ se deng as or fp any manufacturer
whose alcoholic beverage products are nof sold in
Virginia, provided ] the malerials are not supplied
by manufacturers, bettlers or wholesalers of
alcoholic beverages.

% C. Advertising materials regarding responsible drinking
or moderation In drinking may not be used inside licensed
retall establishments except under the following coaditions:

& 1. Such materials shall contain no depictions of an
alcoholic beverage product and no reference o any
prands of alcohelic beverages;

b= 2. Such materials shall contain no more than two
miner references to the name of the alcoholic
beverage manufacturer or iis corporate logo;

& J  Such materials are limited (o posters of
reasonable size and table tents; :

d: 4 Such materials shall be approved in advance by
the board.

3 Esech draft beer knob shell indicade the brand of
beer offered for sales

4. Peintefsale eniry blanks; reloling to coptess amd
sweepstaltes; may be affized fo eut case esrds as
defined in § B F of VR 126043 Beer ard wire
whelesalers may attech such entry bleals o ot ease
cards ef the reindl premises; ¥ deone for all relail
which may be & coniinuing comsent; of ench refeller
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may Bot put emtry blanks on the package the
wge%es&iewem&sesaadeﬂ&yb}&ﬂksm&y be

B: D. Manufacturers, wholesalers, etc.

No manufacturer, bottler, wholesaler or importer of
alcoholic beverages, whether licensed in this
Commonwealth or not, may directly or indirectly sell, rent,
lend, buy for or give to any retailer any advertising
materials, decorations or furnishings under any
circumstances otherwise prohibited by law, nor may any
retailer induce, atiempt to induce, or comsent to any such
supplier of alcoholic beverages furnishing such retailer any
such advertising. However, furnishing materials relating to
moderation in drinking or responsible drinking programs is
permitied subject to the provisions of paragraph
subdivision & 2 B 3 of this section.

€& E. Show windows. No advertising of alcoholic
beverages, may be displayed in show windows facing
outside the licensed establishment except that contained on
table menus, or on newspaper tear sheets, provided such
alcoholic beverage advertising is subordipate in size to the
main advertising matter.

§ 3. Advertising; exterior; signs; trucks; uniforms.

Outdoor alccholic beverage advertising shall be limited
to signs and is otherwise discretionary except as follows:

A. Manufacturers and wholesalers,
and farm wineries:

including wineries

1. No more than one Sign upon the licensed premises,
no portion of which may be higher than 30 feet above
ground level on a wholesaler’s premises.

2. No more than two signs, which must be directionat
in nature, not farther than 1/2 mile from the licensed
establishment limited in dimension to 64 square feet
with advertising limited to brand names.

3. If the establishment is a winery also holding a
winery ofi-premises license or is a farm winery,
additional directional signs limited in dimension to 64
square feet with advertising lHmited to brand names,
and tour information, may be erected in accordance
with state and local rules, regulations and ordinances.

4, Only on vehicles and uniforms of persons employed
exclusively in the business of a manufacturer or
wholesaler.

B. Retailers, including mixed beverage licensees, other
than carriers and clubs:

1. No more than two signs af the establishment and,
in the case of establishments at intersections three
signs, the advertising on which, including symbols
approved by the United States Department of

Transportation relating to alcoholic beverages, shall be
limited to 12 inches in height or width and not
animated and, in the case of signs remote from the
premises, subordinate to the main theme and
substantially in conformance with the size and content
of advertisemenis of other services offered at the
establishment.

2. Limited only to words and terms appearing on the
face of the licemse describing the privileges of the
license and, where applicable: ‘“Mixed Drinks,” “Mixed
Beverages,” “Cocktails,” “Exotic Drinks,” “Polynesian
Drinks,” “Cocktail Lounge,” “Ligquor,” “Spirits,” and
not including any reference to or depiction of *Bar
Room,” “Saloon,” ‘Speakeasy,” “Happy Hour,” or
references or depictions of similar import, nor to
prices of alcoholic beverages, including references to
“special” or “reduced” prices or similar terms when
used as inducements to purchase or consume alcoholic
beverages.

§ 4. Advertising; newspaper, magazines, radio, television,
trade publications, etc.

A. Generally.

Beer, wine and mixed beverage advertising in the print
or electronic media is permitted with the {following
exceptions:;

1. All references to mixed beverages are prohibited
except the following: “Mixed Drinks,” *“Mixed
Beverages,” “Exotic Drinks,” “Polynesian Drinks,”
“Cocktails,” “Cocktail Lounges,” “Liquor” and “Spirits.”

2. The following terms or depictions thereof are
prohibited: “Bar Room,” “Saleon,” '‘Speakeasy,” or
references or depictions of similar import.

3. Any references to “Happy Hour” or similar terms
are prohibited.

B. Further requirements and conditions: -
1, All alcoholic beverage advertising shall include the
name and address (street address optional) of the
responsible advertiser.

2. No manufacturer, bottler or wholesaler shall be
deemed to have any financial interest in the business
of a retail licensee nor tc have sold or given fo the
retail licensee any property nor to have engaged in
cooperative advertising solely by virtue of ‘any
advertisement appearing in coliege publications or
trade publications of asscciations of retail licensees
which conform to the conditions and limitations
herein.

3. Advertisements of beer wine and mixed beverages
are not allowed in siudent publications unless in
reference to a dining establishment.
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4. Adveriisemenis of beer, wine and mixed beverages
in publications not of general circulation which are
distributed primarify to a high school or younger age
level readership are prohibifed.

§ 5, Advertising;
distilled spirits.

newspapers and magazines; programs;

Distilled spirits advertising by distillers, bottlers,
importiers or wholesalers via the media shali be limited to
newspapers and magazines of general circulation, or
similar publications of general circulation, and to printed
rograms relating (o professional, semi-professional and
amateur athletic and sporting evenis, comservation and
environmental programs and for events of a charitable or
culiural nature, subject to the following conditions:

A. Required statements.

1, Name, MName and address (street address optional)
of the regponsible advertiser.

2. Contenis., Contents of the product adveriised in
accordance with all labeling requiremenis. If only the
class of distilled spirits, such as “whiskey,” is referred
to, staiements as to conients may be omitted.

3. Type size. Required information on confrasting
background in no smatler than eight-poini size type.

B. Prohibited statements.

1. “Bonded.” Any reference i{oc “bond,” ‘boaded,”
“botiled in bond,” “aged in bond,” or the like, unless
the words or phrases appear upon the label of the
distilled spirits advertised.

2. Age. Any siatement or depiction of age not
appearing on the label, except that if none appears on
the label and the distilled spirits advertised are four
years or over in age such representions as “aged in
wood,” “mellowed in fine oak casks,” and the like, if
factually correct, may be used.

3. Religious references. Any statement or depiction
referring to Easter, Holy Week, similar or synonymous
words or phrases, except with reference to the
Christmas holiday season if otherwise remote from
any religious theme.

4, Price. Any reference to a price that is not the
prevailing price at government stores, excepting

references approved in advance by the board relaiing

to temporarily discounted prices,
C. Further limitation.
Distilled spirits may not be advertised in college

publications, including but not limited to, newspapers and
programs relating {o intercollegiate athletic events.

§ 6. Advertising novelties and specialties.

#: Disiribution of novelty and specialty items, including
wearing apparel, bearing alcoholic beverage advertising,
shall be subjeci to the following limitations and conditions:

1. Ttems not in excess of $2.00 in wholesale value may
be given away;

2. Ttems in excess of $2.00 in wholesale value may be
donated by distilleries, wineries and breweries only to
participants or entrants in connection with the
sponsorship of conservation and environmental
programs, events of a charitable nature, culiural
events or athletic or sporting evenis ; but otherwise
shail be sold at the reesonable open merket priee: .

& By mail vpon reguest and

b- Over the ecoupier at retsll establishmentis
custemerily chpaged in the sale of noveliies end
ielties.

3. Items may be sold by maill upon request or
over-the-counter at retail establishmenis customarily
engaged in the sale of noveliies and specialities,
provided they are sold at the reasonable open market
price in the localities where sold.

& 4. Wearing apparel distributed shall be in aduit
sizes;

4: 5. Point-ofsale order blanks, relating to novelty and
specialty items, may be affixed to cut case cards as
defined in § 8 F 8 F of VR 125-01-3. Beer and wine
wholesalers may attach such order blanks to cut case
cards at the retail premises, if done for all retail
licensees equally and after obtaining the conseni,
which may be a coniinuing consent, of each retailer
or his representative. Wholesale licensees in Virginia
may not put order blanks on the package at the
wholesale premises and order blanks may not be
shipped in the case to retailers. Wholesalers may not
be involved in the redemption process.

§ 7. Advertising; fairs and trade shows; wine and beer
displays.

Alcoholic beverage advertising at fairs and trade shows
shall be limited to booths assigned to manufacturers,
bottlers and wholesalers and {o the following:

1. Display of wine and beer in closed containers and
informational signs provided such merchandise is not
sold or given away except as permitted in VR 125-01-7
§ 10.

2. Distribution of informational brochures, pamphlets,
and the like, relating to wine and beer.

3. Distribution of novelty and specialty items bearing
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wine and beer advertising not in excess of $2.00 in
wholesale value.

§ 8. Advertising; film presentations,

Advertising of alcoholic beverages by means of film
presentations is restricted to the following:

1. Presentations made only to bona fide private
groups, assoclations or organizations upon request; and

2. Presentations essentially educational in nature.
§ 9. Advertising; coupons.
A_ Definitions.

“Normal retail price” shall mean the average retail
price of the brand and size of the product in a given
market, and not a reduced or discounted price.

B. Coupons may be advertised in accordance with the
following conditions and restrictions:

1. Manufacturers of spirits, wine and beer may use
only refund, not discount, coupons. The coupens may
not exceed 50% of the normal retail price and may
not be honored at a retail ouilet but shall be mailed
directly to the manufacturer or its designated agent.
Such agent may not be a wholesaler or retailer of
alcoholic beverages. Coupons are permitted in the
print media, by direct maii to consumers or as part
of, or attached to, the package. Coupons may be part
of, or attached to, the package only if the winery or
brewery put them on at the point of manuifacture
(however, beer and wine wholesalers may attach
coupon pads on helders to case cards or place coupon
pads on rebate bulletin boards designated by the
retailer for coupons at the retail premises, if done for
all retail licensees equally and after obtaining the
consent, which may be a continuing consent, of each
retailer or his representative). Wholesale licensees in
Virginia may not put them on the package at the
whelesale premises and coupons may not be shipped
in the case to retailers,

2. Manufacturers offering coupens on distilled spirits
and wine sold in state government stores shall notify
the board at least 45 days in advance of the issuance
of the coupons of its amount, its expiration date and
the area of the Commonwealth in which it will be
primarily used, if not used statewide,

3. Wholesale licensees of the board are not permitted
to offer coupons.

4. Retail licensees of the board may offer coupons on
wine and beer sold for off premises consumption only.
Retail licensees may offer coupons in the print media,
at the point-ofsale or by direct mail to consumers.
Coupons offered by retail licensees shall appear in an

advertisement with nonalcoholic merchandise and
conform in size and content fo the advertising of such
merchandise,

5. No retailer may be paid a fee by manufacturers or
wholesalers of alcoholic beverages for display or use
of coupons; the name of the retail establishment may
rot appear on any coupons offered by manufacturers
and no manufacturer or wholesaler may furnish any
coupons or materials regarding coupons to retailers.

6. Retail licensees or employees thereof may not
receive refunds on coupons obtained from the
packages before sale at retail

7. No coupons may be honered for any individual
below the legal age for purchase.

§ 10, Advertising; sponsorship of public events; restrictions
and conditions.

A, Generally,

Alcoholic beverage advertising in connection with the
sponsorship of public events shall be limited to sponsorship
of conservation and envirommental programs, professional,
semi-professional, or amateur athletic and sporting events
and evenis of a charitable or cultural nature by
distilleries, wineries, and breweries.

B. Restrictions and conditions:

1. Programs and evenis on a college, high school or
younger age level are prohibited,;

2. Cooperative advertising as defined in § 1 of these
regulations is prohibited;

3. Awards or coniributions of alcoholic beverages are
prohibited;

4, Advertising of alcoholic beverages shall conform in
size and content to the other advertising concerning
the event and advertising regarding charitable events
shall place primary emphasis on the charitable and
fund raising nature of the event;

5. A charitable event is one held for the specific
purpose of raising funds for a charitable organization
which is exempt from federal and state taxes;

6. Advertising in connection with the sponsorship of an
event may be only in the media, including programs,
tickets and schedules for the event, on the inside of
licensed or unlicensed retail establishments and at the
site of the event;

7. Point-of-sale advertising materials may not be
furnished to retailers by manufacturers, boitlers, or
wholesalers. However, at the request of the charity
involved, employees of a wholesale licensee may
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defiver and place such material relating to charitable
events which have been furnished te them by the
charity involved. Wholesale licensees of the board may
deliver to retailers point-of-sale advertising materials
refating to _charitable events which have been
furnisked to them by a third party provided that the
charity involved so requests;

8. Point-of-sale advertising shall be limited to counter
cards, cannpisters and table tenis of reasonable size,
subject o the exceptions of subdivision 7 above;

9. Public events permissible for sponsorship shall be
of limited duration such as tournaments or limited
fund raising events. An entire season of activities such
as a football season may not be sponsored;

15. Prior written notice of the event shall be
submitied to the board describing the nature of the
sponsorship and giving the date, time and place of if;
and

11. Manufacturers may sponsor public evenis and
wholesalers may only cosponsor charitable events.

VR 125-61-3. Tied House.

& 1. Rotation and exchange of stocks of retailers by
wholesalers; permitted and prohibited acts.

A, Permitted acts.

For the purpose of malntaining the freshness of the
stock and the integrity of the products sold by him, a
wholesaler may perform, except on Sundays, the following
services for a retaller upon conseni, which may be a
continuing consent, of the retailer:

I. Rotate, repack and rearrange wine or beer in &
display (shelves, coolers, cold boxes, and the like, and
fioor displays in a sales area).

2, Restock beer and wine,
3. Rotate, repack, rearrange and add to Lis own stocks

of wine or beer in a storerooin space assigned to him
by the retailer,

4. Transfer beer and wine beiween storerooms,
between displays, and beiween storercoms and
displays.

5. Create or build original displays using wine or malt

beverage products only.

6. Exchange beer or wine, for quality control
purposes, on an identical quantity, brand and package
basis. Any such exchange shall be documented by the
word “exchange” on the proper inveice.

B. Prohibiied acts.

A wholesaler may not:

1. Alier or disturb in any way the merchandise sold
by another wholesaler, whether in a display, sales
area or storeroom except in the following cases:

a. When the producis of one wholesaler have been
erronecusly placed in the area previously assigned
by the retailer to another wholesaler.

b. When a fioor display area previcusly assigned by
a refailer to one wholesaler has been reassigned by
the retailer to another wholesaler,
2. Mark or affix retail prices to products.
3. Sell or offer to sell alcoholic beverages to a retailer
with the privilege of return, except for ordinary and
usual commercial reasons as set forth below:

a. Products defective at the time of delivery may be
replaced.

b. Producis erronecusly delivered may be replaced
or money refunded.

c. Resaleable draft beer or beverages may be
returned and money refunded.

d. Products in the possession of a retail licensee
whose license is terminaied by operation of law,
voluntary surrender or order of the board may be
returned and money refunded upon permit issued by
the board.

e. Products which have been condemned and are
not permiited to be sold in this state may be
replaced or money refunded upon permit issued by
the board.

f. Beer or wine may be exchanged on an identicai
quantity, brand or package basis for quality control
purposes.

§ 2. Manner of compensation of empioyees of retail
licensees.

Employees of a retail licensee shall not receive
compensation based directly, in whole or in part, upon the
volume of alcoholic beverages or beverages sales only;
provided, however, that in the case of retail wine and
beer or beer only licensees, nothing in this section shall
be construed to prohibit a bona fide compensation plan
based upen the total volume of sales of the business,
including receipts from the sale of alcoholic beverages or
beverages.

§ 3. Interests in the businesses of licensees.

Persons to whom licenses have bees issued by the board
shall not allow any other person to receive a percentage
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of the income of the licensed business or have any
beneficial interest in such business; provided, however,
that nothing in this section be construed to prohibit:

1. The payment by the licensee of a franchise fee
based in whole or in part upon a percentage of the
entire gross receipts of the business conducted upon
the licensed premises, where such is reasonable as
compared to prevailing franchise fees of similar
businesses, or

2. Where the licensed business is conducted upon
leased premises, and the lease when construed as a
whole does not constitute a shift or device to evade
the requirements of this section,

a. The payment of rent based in whole or in part
upen a perceniage of the entire gross receipts of
the business, where such rent is reasonable as
compared to prevailing rentals of similar businesses
and/or

b. The landlord from imposing standards relating to
the conduct of the business upon the leased
premises, where such standards are reasonable as
compared to prevailing standards in leases of
similar businesses, and do not unreasonably restrict
the control of the licensee over the sale and
consumption of mixed beverages, other alcoholic
bheverages, or beverages.

§ 4. Restrictions upon employment; exceptions.

No retail licengsee of the board shall employ in any
capacity in his licensed business any person engaged or
employed in the manufacturing, bottling or wholesaling of
alcoholic beverages or beverages; nor shall any
manufacturer, bottler or wholesaler licensed by the board
employ in any capacity in his licensed business any person
engaged or employed in the retailing of alcoholic
beverages or beverages.

This section shall not apply to banquet licensees or to
ofi-premises winery licensees.

§ 5. Certain transactions to be for cash; “cash” defined;
reports by sellers; payments to the board.

A, Generally,

Sales of wine, beer or beverages between wholesale and
reiail licensees of the hoard shall be for cash paid and
collected at the time of or prior to delivery, and each
invoice covering such a sale or any other sale shall be
gigned by the purchaser at the time of delivery.

B. “Cash,” defined.
“Cash,” as used in this section, shall include legal tender

of the United States, a money order issued by a duly
licensed firm authorized to engage in such business in

Virginia or a valid check drawn upon a baak account in
the name of the licensee or in the {rade name of the
licensee making the purchase.

C. Checks and money orders.

If a check or money order is used, the following
provisions apply:

1. If only alcoholic beverage merchandise is being
sold, the amount of the check or money order shall
be no larger than the purchase price of the alcoholic
beverage or beverages.

2. H nonalcoholic merchandise is also sold to the
retailer, the check or money order may be in an
amount no larger than the total purchase price of the
alcoholic beverages and nonalcoholic beverage
merchandise. A separate invoice shall be used for the
nonalcoholic merchandise and a copy of it shall be
attached to the copies of the alcoholic beverage
invoices which are retained in the records of the
wholesaler and the retailer.

D. Reports by seller.

Wholesalers shall report to the board on or before the
15th day of each month any invalid checks received
during the preceding meonth in payment of wine, beer or
beverages. Such reports shall be upon a form provided by
the board and in accordance with the instructions set forth
in such form and if no invalid checks have been received,
no report shall be required.

E. Payments to the board.

Payments to the board for the following items shall be
for cash as herein defined:

1. State license fees.

2. Purchases of alcoholic beverages from the bhoard by
mixed beverage licensees.

3. Wine taxes collected pursuant to § 4-22.1, of the
Code of Virginia.

4. Registration and certification fees collected pursuant
to these regulations.

5. Monetary penalties and costs imposed on licensees
by the board.

6. Forms provided to licensees at cost by the board.

§ 6. Deposits on containers required; records; redemption
of deposits; exceptions.

A, Minimum deposit.

Wholesalers shall collect in cash, at or prior to the time
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of delivery of any beer or beverages sold to a retail
licensee, the foliowing minimum deposit charges on the
containers:

Bottles having a capacity of not more than 12 oz. ...$.02
Botiles having a capacity of more than 12 oz

but not more than 32 0Z. ... $.04
Cardboard, fibre or composition cases other than for

1-1/8 or 2-1/4 galion Kegs ..oocvcninimenmninnuensoos $.02
Cardboard, fibre or composition cases for

1-1/8 or 2-1/4 gallon Kegs ....vmciicnesneneinennanen $.50
Kegs, 1-1/8 Ballon ...cciviercccncsren e $1.15
Kegs, 2-1/4 gallon ...ccoceineenneenenseneresrenresnse s rensnssssssnans $3.50
Kegs, 1/4 BAITEl covcvrcrirerinernrrecserveseseseenssvnssssrasssssnsansses $4.00
Kegs, 1/2 BAITEL ...cocoeccereeeereererverennsnersnsnrsnsesssrsressnsnans $6.00
Keg covers, 1/4 Barrel .....veeeeieceiieonimnnnssrinerenes $4.00
Keg covers, 1/2 BArTe]l ...ccvrerrerrernsnrenrnssssensiresrerenses $6.00
Tapping equipment for use by CONSUIMETS .....wouiene $10.00
Cooling tubs for use by COBSUIMETS ......cccmrmiserernons $5.00
Cold plates for use by CONSUINETS ..cccocovvecersesissssrsisns $15.00

B. Records.

The sales ticket or invoice shall reflect the deposit
charge and shall be preserved as a part of the licensee’s
recerds.

C. Redemption of deposiis.

Deposits shali be refunded upon the refurn of the
containers in good condition.

D. Exceptions.

Deposits shall not be required on containers sold as
nonreturnable items.

§ 7. Solicitation of licensees by wine, beer and beverage
solicitor salesmen or represeniatives.

A, Generally,

& permit is not required io solicit or promote wine,

beer or beverages to wholesale or retail licensees of the
board, including mixed beverage licensees, by a wine, beer
or beverage solicitor salesman who represenis any winery,
brewery, wholesaler or importer licensed in this
Commonwealth engaged in the sale of wine, beer and
beverages, Further, a permit is not required to sell (which

shall inciude the selicitation or receipt of orders) wine,
beer or beverages to wholesale or retail licensees of the
board, including mixed beverage licensees, by a wine, beer
or beverage solicitor salesman whko represenis any winery,
brewery or wholesaler licensed in this Commonwealth
engaged ir the sale of wine, beer and beverages.

B. Permit required.

A permit is required to solicil or promoie wine, beer or
beverages to wholesale or retail licensees of the board,
including mixed beverage licemsees, by & wine, beer or
beverage solicilor salesman or representative of any
wholesaler engaged in the sale of wine, beer or beverages,
but not holding a license therefor in this Commonwealth,
or of any manufacturers, wholesalers or any other peison
outside this Commonwealth holding a wine or beer
importer’s license issued by the board. A permit under
this seciion shall not authorize the sale of wine and wine
coolers, by the permittee, the direct solicifation or receipt
of orders for wine and wine coolers, or the negotiation of
any contract or contract terms for the sale of wine and
wine coolers unless such sale, receipt or negotiations are
conducted in the presence of a licensed Virginia
wholesaler or importer or such Virginia wholesaler’s or
importer’s solicitor salesman or represeniative. In order to
obtain a permit a person shall:

1. Register with the board by filing an application on
such forms as prescribed by the board;

2. Pay a fee of $125, which is subject to proration on
a quarterly basis, purssant to the provisions of §
4-26(b) of the Code of Virginia.

3. Be 18 years old or oider to solicit or promoie the
sale of wine, beer or beverages, and may not be
employed at the same time by a nonresident person
engaged in the sale of wine, beer or beverages af
wholesale and by a licensee of the board to selicit the
sale of or sell wine, beer or beverages, and shall not
be in violation of the provisions of VR 125-01-3 § 5.

C. Each permif shall expire yearly on June 30 umless
sooner suspended or revoked by the board.

D. Solicitation and promotion under the regulation may
include educational programs regarding wine, beer or
beverages fo mixed beverage Ilicensees, but shall not
include the prometion of, or educational programs related
to, distilled spirits or the use thereof in mixed drinks.

E. For the purposes of this regulation, the soliciting or
promoting of wine, beer or beverages shall be
distinguished from the sale of such producis, the direct
solicifation or receipt of orders for alcoholic beverages or
the negotiation of any coniract or coniract terms for the
sale of alcobolic beverages. This regulation shall not be
deemed to regulate the representative of a manufacturer,
importer or wholesaler f{rom merely calling on retail
licensees to check on markei conditions, ihe freshness of
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products on the shelf or in stock, the percentage or nature
of display space, or the collection of similar information
where solicitation or product promotion is not involved.

§ 8. Inducements to retailers; tapping eguipment; bottle or
can openers; banguet licensees; cut case cards; clipons
and fable tents.

A, Beer tapping equipment.

Any manufacturer, bottler or wholesaler may sell, rent,
lend, buy for or give to any retailer, without regard to the
value thereof, the following:

1. Draft beer knobs, containing advertising matter
which shall include the brand name and may further
include only trademarks, housemarks and slogans and
shall not include any illuminating devices or be
otherwise adorned with mechanical devices which are
not essential in the dispensing of draft beer.

2. Tapping equipment, defined as all the parts of the
mechanical system required for dispensing draft beer
in a normal manner from the carbon dioxide tank
through the beer faucet excluding the following:

a. The carbonic acid gas in containers, except that
such gas may be sold only at the reasonable open
market price in the locality where sold;

b. Gas pressure gauges {may be sold at cost);

¢. Draft arms or standards;

d. Draft boxes;

e. Refrigeration equipment or components thereof.

Further, a manufacturer, botiler or wholesaler may sell,
rent or lend to any retailer, for use only by a purchaser
of draft beer in kegs or barrels from such retailer,
whatever tapping equipment may be necessary for the
purchaser to extiract such draft beer from its comtainer.

B, Wine tapping equipment,

Any manufacturer, bottler or wholesaler may sell to any
retailer and install in the retailer’s establishment tapping
accessories such as standards, faucets, rods, vents, taps,
tap standards, hoses, cold plates, washers, ceuplings, gas
gauges, vent tongues, shanks, and check valves, if the
tapping accessories are sold at a price not less than the
cost of the industry member who initially purchased them,
and if the price is collecied within 30 days of the date of
sale.

Wine tapping equipment shall not include the following:
1. Draft wine knobg, which may be given to a retailer;

Z, Carbonic acid gas, nifrogen gas, or compressed air

in containers, except that such gases may be sold in
accordance with the reasonable open market prices in
the locality where sold and if the price is collected
within 30 days of the date of the sales;

3. Mechanical refrigeration equipment,

C. Any beer tapping equipment may be converted for
wine tapping by the beer wholesaler who originally placed
the equipment on the premises of the retail licensee
provided that such beer wholesaler is also a wine
wholesaler licensee. Moreover, at the time such equipment
is converted for wine tapping, it shall be sold, or have
previously been sold, to the retail licensee at a price not
less than  the initlal purchase price paid by such
wholesaler,

D. Bottle or can openers.

Any manufacturer, bottler or wholesaler of wine or beer
may sell or give to any retailer, bottle or can openers
upon which advertising matter regarding alcoholic
beverages may appear, provided the wholesale value of
any such openers given to a retailer by any individual
manufacturer, bottler or wholesaler does not exceed $2.00.
Openers in excess of $2.00 in wholesale value may be
sold, provided the reasonable open market price is
charged therefor.

E. Banquet licensees.

Manufacturers or wholesalers of wine or beer may sell
at the reasonable wholesale price to banquet licensees
paper or plastic cups upoen which advertising matter
regarding wine or beer may appear.

F. Cut case cards.

Any manufacturer, bottler or wholesaler of wine or beer
may sell, lend, buy for or give to any retailer of wine or
beer cut case cards, which are defined as promotional,
nonmechanical, two-dimensional or three-dimensional
printed paper or cardboard matter no larger than double
the largest single dimension of the case product to which
they refer for use in displaying and advertising in the
interior of his establishment, other than in exterior
windows, the sale of beer or wines having an alcoholic
content of 219 or less by volume, provided such
manufacturer, bottler or wholesaler in furnishing such
cards conforms with the regulations of the appropriate
federal agency, relating to inside signs. Such printed
matter may be supported by a devise other than the case
iiself. With the consent of the retail licensee, which may
be a continuing consent, a wholesaler may mark or affix
retail prices on such cut case cards.

G. Wine and beer clip-ons and table tenis. Any
manufacturer, bottier or wholesaler of wine or beer may
sell, lend, buy for or give {o any retailer of wine or beer,
clip-ons and table tents containing the listing of not more
than four wines and four beers.
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H: A refaiil Heensee whe consents to any vielater of this
section shall alse be in violation:

H. Cleaning and servicing equipment.

Any manufacturer, bottler or wholesaler of alcohoiic
beverages may clean and service, either free or for
compensation, coils and other like equipment used in
dispensing wine and beer, and may sell soclutions or
compounds for cleaning wine and beer glasses, provided
the reasonable open market price is charged.

I Sale of ice.

Any manufacturer, bottler or wholesaler of alcoholic
beverages licensed in this Commonwealth may sell ice to
retail licensees provided ihe reasonable open markef price
Is charged.

J._ Sanctions and penalties.

Any licensee of the board, including any manufacturer,
bottler, importer, broker as defined in § 4791 A,
wholesaler or retailer who violates, solicits any person (o
violate or consenits to any violation of this section shall be
subject to the sanctions and penalifies as provided in §
4-78.1 D of the Code of Virginia.

§ 9. Routine business eniertainment; definiiion; permiited
activities; conditions.

A, Generally.

Nothing in these regulations shall prohibit a wholesaler
or manufacturer of alcoholic beverages licensed in
Virginia from providing a retail licensee of the board
“routine business eatertainment” which is defined as those
activities enumeraied in subsection B below.

B. Permitied activities.

1. Meals and beverages.

2. Concerts, theatre and arts entertainment.

3. Sports participation and entertainment.

4, Entertainmnent at charitable events; and

5. Private parties.

C. Conditions.
The following conditions apply:

iI. Such routine business entertainment shall be
provided without a corresponding obligation on the
pari of the reiail licensee {fo purchase alcoholic
beverages or to provide any other benefit fo such
wholesaler or manufacturer or to exclude from sale
the products of any other wholesaler or manufacturer.

2. Wholesaler or manufacturer persennel shall
accompany the personnel of the retail licensee during
such business entertainment.

3. Except as is inberent in the definition of routine
business eniertainment as contained herein, nothing in
this regulation shall be consirued to authorize the
providing of property or any other thing of value to
retail licensees.

4, Rouline business entertainment that requires
overnight stay is prohibited. :
5, Ne more than $200 may be spent per 24-hour
period on any employee of any retail licensee,
including a self-employed scle proprietor, or, if the
licensee is & parinership, on any partner or employee
thereof, or if the licensee is a corporation, on any
corporate officer, director, shareholder of 10% or
more of the stock or oither employee, such as a buyer.
Expenditures atiributable to the spouse of any such
employee, partnership or stockholder, and the like,
shall nol be included within the foregoing restrictions,

6. No person enumerated in subsection € 5 above may
be entertained more than six times by a wholesaler
and six times by a manufacturer per calendar year.

7. Wholesale licensees and manufacturers shall keep
complete and accurate records for a period of three
years of all expenses incurred in the entertainment of
retail licensees. These records shall indicate the date
and amount of each expenditure, the type of
entertainment activity and retail licensee entertained.

8. This regulation shali not apply to personai friends
of wholesalers as provided for in VR 125-01-7 § 10.

VR 125-81-7. Other Provisions.

§ 1. Tramsporiation of alcoholic beverages and beverages;
noncommercial permits; commercial carrier permits;
refusal, suspemsion or revocation of permits; exceptions;
out-of-state lirnitation not affected.

A. Permiis generally.

The tramsporiation within or ihrough this State
Commonwealih of alcoholic beverages or beverages
lawfully purchased within this State Commonwealth is
prohibited, except upon a permit issued by the board,
when in excess of the foliowing limits:

I. Wine and beer. No limitation.

2. Alcoholic beverages other than those described in
subdivision 1 above. Three gallons; provided, however,
that not more than one gallon thereof shall be in
packages containing less than 1/5 of a gallon.

3. Beverages. No limitation.
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If any part of the alcoholic beverages being transported
is contained in a meiric sized package, the three gallon
limitation shall be consirued to be 12 liters and not more
than four liters shall be in packages smaller than 750
milliliters.

The transportation within, info or through this Siate
Commonwealth oi alcoholic beverages or beverages
lawfully purchased outside of this Steie Commonwealih is
prohibited, except upon a permit issued by the board,
when in excess of the following limits:

1. Alcoholic beverages, including wine and beer. One
gallon (four liters if any part is in a metric sized
package).

2. Beverages. One case of not more than 384 ounces
(12 titers if in metric sized packages).

If satisfied that the proposed transporiation is otherwise
lawful, the board shall issue a transportation permit, which
shall accompany the alcoholic beverages or beverages at
all times to the final destination.

B. Commercial carrier permits.

Commercial carriers desiring to engage regularly in the
transportation of alcoholic beverages or beverages within,
into or through this Commonwealth shall, except as
hereinafter noted, file application in writing for a
transportation permit upon forms furnished by the board.
If satisfied that the proposed transporiation is otherwise
lawful, the board shall issue a transportation permit. Such
permit shall not be transferable and shall authorize the
carrier to engage in the regular transportation of alcoholic
beverages or bheverages upon condition that there shall
accompany each such transporting vehicle:

1. A bill of lading or other memorandum describing
the alcohelic beverages or beverages being
transported, and showing the names and addresses of
the consignor and consignee, who shail be lawfully
entitled to make and to receive the shipment; and

2. Except for express companies and carriers by rail
or air, a cerfified pholocopy of the carriers
transportation permit.

C. Refusal, suspension or revocation of permits.

The board may refuse, suspend or revoke a carrisr’s
transportation permit if it shall have reascnabie cause to
believe that alcoholic beverages or beverages have heen
illegally transported by such carrier or that such carrier
has violated any condition of a permit. Before refusing,
suspending or revoking such permit, the board shall
accord the carrier involved the same actice, opportunity fo
be heard, and follow the same adminisirative procedures
accorded an applicant or licensee under the Alcoholic
Beverage Conirol Act.

D. Exceptions.

There shall be exempt from the requirements of this
section:

1. Common carriers by water engaged in transporting
lawfully acquired alcoholic beverages for a lawful
consigner to a lawiul consignee.

2. Persons transporting wine, beer, cider or beverages
purchased from the board or a licensee of the board.

3. Persens iransporting alcoholic beverages or
beverages which may be manufaciured and sold
without a license from the board.

4. A licensee of the board (ransporting lawfully
acquired alcoholic beverages or beverages he is
authorized to seil in a vehicle owned or leased by the
licensee.

5. Persons transporting alcoholic beverages or
beverages to the board, or to licensees of the board,
provided that a bill of lading or a complete and
accuraie memorandum accompanies the shipment, and
provided furiher, in the case of the licensee, that the
merchandise is such as his license entitles him to sell

§. Persons trangporting alcoholic beverages or
beverages as a part of their oificial duties as federal,
state or municipal officers or employees.

7. Persons trapsporting lawiully acquired alcoholic
beverages or beverages in a passenger vehicle, other
than those alcoholic beverages or beverages referred
to in item suybdivision D 2 and D 3, provided the
same are in the possession of the bona fide owners
thereof, and that no occupant of the vehicle possesses
any alcobolic beverages in excess of the maximum
limitations set forth in subsection A.

E. One gallon (four liters if any part in a meiric sized
package) limitation.

This regulation shall not be construed to alter the one
galion (four liters if any part is in a metric sized
package) limitation upon alcoholic beverages which may
be brought into the Commonwealth pursuant to § 4-84(d)
of the Code of Virginia.

§ 2. Procedures for handling cider; authorized licensees;
containers; labels; markup; age limits.

A. Procedures for handling cider.

The procedures established by regulations of the board
for the handling of wine having an alcoholic content of
not more than 14% by volume shall, with the necessary
change of detail, be applicable to the handling of cider,
subject to the following exceptions and mmodifications.
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B. Authorized licensees.

Licensees authorized to sell beer and wine, or either, at
retail are hereby approved by the board for the sale of
cider and such sales shall be made only in accordance
with the age limits set forth below.

C. Containers,

Containers of cider shall have a capacily of not less
than 12 ounces (375 mil. if in a metric sized package) nor
more than one galion {(ihree liters if in a meiric sized
package).

D. Labels.

If the label of the product is subject to approval by the
federal government, a copy of the federal label approval
shatl be provided to the board.

E. Markup.

The markup or profit charged by the beoard shall be
eight cents per liier or fractional part thereod.

F. Age limits.

Persons must be 21 years of age or older to purchase
or possess cider,

§ 3. Sacramental wine; purchase orders;
applications for permiis; use of sacramental wine.

permiiis;

A. Purchase orders.

Purchase orders for sacramenial wine shall be on
separate order forms prescribed by the board and
provided at cost if supplied by the board.

B. Permiis,

Sales for sacramental purpcses shail be only upon
permits issued by the beard without cost and on which the
name of the wholesaler authorized to make the sale is
designated.

C. Applications for permits.

Requests for permits by a religious congregation shail be
in writing, executed by an officer of the congregation, and
shall designate the quanfity of wine and the name of the
wholesaler from whom the wine shall be purchased.

D. Use of sacramental wine.

Wine purchased for sacramental purposes by a religious
congregation shall not be used for any other purpcse.

§ 4. Alcoholic beverages for culinary purposes; perrmits;
purchases; restrictions.

A. Permits,

The board may issue a culinary permit to a person
operating a dining room where meals are habitually
served. The beard may refuse to issue or may suspend or
revoke such a permit for any reason that # may refuse to
issue, suspend or revoke a license.

B. Purchases.

Purchases shall be made from the board at government
stores or at warehouses operated by the hoard, and all
purchase receipts issued¢ by the board shall be retained at
the permittee’s place of business for a period of one year
and be avaiiable at all times during business hours for
inspection by any member of the board or its agents.
Purchases shall be made by certified or cashier's check,
money order or cash, except that if the permitiee is also
a licensee of the board remitlance may be by check
drawn upon a bamk account in the name of the licensee
or in the trade name of the licensee making the purchase,
provided that the money order or check is in an amount
no larger than the purchase price.

C. Restrictions.

Alcokolic beverages purchased for culinary purposes
shall not be sgold or used for any other purpose, nor shall
the permif authorize the possession of any other alcoholic
beverages. They shall be stored in a place designated for
the purpose upon the premises of the permittee, separate
and apart from all other comimodites, and custody thersof
shall be limited to persons designated in writing by the
permiitee. ;
§ 5. Procedures for druggists and wholesale druggists;
purchase orders and recoerds.

A, Purchase orders.

Purchases of alcohol by druggisis or wholesale druggists
shall be executed only on orders on forms supplied by the
board. In each case the instructions oo the forms relative
to purchase and transportation shall be complied with.

B. Records.

Complete and accuraté records shail be kept at the
place of business of each druggist and wholesale druggist
for a period of two years, which records =shall be available
at all times during business hours for inspection by any
member of the board or ifs agents. Such records shall
show:

1. The amount of alcohol purchased,
2. The date of receipt, and
3. The name of the vendor.

In addition, records of wholesale druggists shall show;
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1. The date of each sale,
2. The name and address of the purchaser, and
3. The amount of alcohol sold.

§ 6. Alcoholic beverages for hospitals, industrial and
manufacturing users.

A. Permits.

The board may issue a yearly permit authorizing the
shipment and transportation direct to the permitiee of
orders placed by the board for alcohol or other alcoholic
beverages for any of the following purposes;

1. For industrial purposes;
2. For scientific research or analysis;

3. For manufacturing articles allowed o be
manufactured under the provisions of § 4-48 of the
Code of Virginia;

4. For use in a hospital or home for the aged (alcohol
only).

Upon receipt of alcobol or other aicoholic heverages,
one copy of the bill of lading or shipping invoice,
accurately reflecting the date received and complete and
accurate records of the transaction, shail be forwarded io
the board by the permittee.

The application for such permits shall be on forms
provided by the board.

B. Permit fees.

Applications for alcohol shall be accompanied by a fee
of $10, where the order is in excess of 110 gallons during
a calendar vear, or a fee of $5.00 for lesser amounis.
Applications for other alcoholic beverages shall be
accompanied by a fee of 5.00 of the delivered cost to the
place designated by the permittee. No fee shall be
charged agencies of the United States or of the
Commenwealth of Virginia or eleemosynary institutions.

C. Storage.

A person obtaining a permit under this section shall:
1. Store such alcohol or alccholic beverages in a
secure place upon the premises designated in the
application separate and apari from any other articles
kept on such premises;

2. Maintain accurate records of receipts and
withdrawals of alcehol and alcoholic beverages;

3. Furnish to the board within 10 days afier the end
of the calendar year for whichk he was designated a

permitiee a statement setting forth the amount of
alcohol or alcoholic beverages on hand at the
beginning of the previous calendar year, the amount
purchased during the year, the amount withdrawn
during the year, and the amount{ on hand at the end
of the vear.

I Refusal of permit,

The board may refuse to designate a person as a
permittee if it shall have reasonable cause to believe
either that the alcohol or alcoholic beverages would be
used for an unlawful purpose, or that any cause exisis
under § 4-31 of the Code of Virginia for which the board
might refuse to grant the applicani any license.

E. Suspension or revocation of permit,

The board may suspend or revoke the designation as a
permittee if it shall have reasonable cause to believe that
the permitiee has used or allowed to be used any alcchol
or alcoholic beverages obtained under the provisions of
this section for any purpose other than those permitted
under the Code of Virginia, or has done any other act for
which the board might suspend or revcke a license under
§ 4-37 of the Code of Virginia.

F. Access to storage and records.

The board and its agents shall have free access during
business hours to all places of storage and records
required to be Kkept pursuant to this section for the
purpose of inspection and examining such place and such
records.

§ 7. Procedures for owners having alcohelic beverages
distilled from grain, fruit, fruit products or other
subsiances lawfully grown or produced by such person;
permits and limitations thereon.

A, Permits,

An owner having a distiller or fruit distiller manufacture
distilled spirits out of grain, fruit, fruit products or other
substances lawfully grown or produced by such person
may remove the finished product only upon permif issued
by the poard, which shall accompany the shipment at all
times, The application for the permit shall inciude the
following:

1. The name, address and license number (if any) of
the consignee;

2. The kind and quantity in galions of alcoholic
beverages;

3. The name of the company emploved to iransport
the shipment.

B. Limiiations on permits.
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Permits shall be issued only for shipmemts to the board,
for sale to a lawful consignee ouiside of Virginia under a
bona fide written contract therefor, and for the withdrawal
of samples for the owner's use. Samples shall be packaged
in containers of one pint or 500 mi and the words,
“Sample-Not for Sale,” shall be printed in letlers of
reasonable size on the label.

§ 8. Manufaciure, sale, eic., of “sterno,” and similar
substances for fuel purposes.

No license from the board is reguired for the
manufacture, sale, delivery and shipment of “Sterno,”

canned heat and simiiar substances intended for Tfuel

purposes only,

§ 5. Records to be kept by licensees generally, additional
requirements for ceriain reiailers; “sale” and “sell”
defined; gross receipts; reporis.

A. Generally.

All licensees of the board shall keep complete and
accurate records at the licensee’s piace of business for a
period of two years ; except with respect to recgrds
regarding beer and 4.2 beverages which shalt be lLept
three years 8s required by § 583-700; of ithe Cede eof

%mmm&wmmm‘

heours . The records shall be available for inspection and
copying by any member of the board or iis agents al any
time during business hours . Licensees of the hoard may
commit these reeords {9 use microfilm , micrefiche, disks
or other available iechnologies for the storage of at any
time during the peried speeified herein (heir records .

B. Retail licensees generally .

Retail licensees shall keep complefe and accuraie
records , including invoices, of the purchases and sales of
alcoholic beverages , and beverages, and else records of
the purchases ead sales of feeds Jfood and other
merchandise inecluding bui =aet Hmited to; purchase
invoices of such cleshelle beverages; bevernges; feods apd
eother merchandise . The records of the purchases and
sales of alcoholic beverages and beverages shall be kept
separaie and epait from other dems records .

C. Mixed beverage restaurant licensees.

In addition to the requirements of paragraphs
subsections A and B hkercef; and separate and apert
therefromy; above, mixed beverage restaurant licensees
shall keep records of all alcoholic beverages purchased for
sale as mixed beverages and records of all mixed
beverage sales ; aad the . The following additional recerds
actions shail also be taken :

1. Upern On delivery of a mixed beverage restaurani
license by the board, the licensee shall furnisk to the
board or its agenis a compiele and accurate inventory
of ali alccholic hovergges and beverages then

currently held in inventory omn the premises by the

licensee.
2. Once a year, each licensee @t least on
forms preseribed by the beard shall submit on

prescribed forms to the board ; withis 20 daw
following the first day of the month neyl following the
month v which the mixed beverage restoursnt Heoemse
was erviginally issuwed an annual review report . The
report Is due within 30 days after the end of ihe

mixed beverage license year and shall include :

a. A complete and accuraie inveniory of all
alcoholic beverages and beverages purchased for
sale as mixed beverages ; and held in inventory at
the close of business at the end of the annual
review period ; aaéd .

k. &4n accounting of the annual purchases of food,
nonalcoholic beverages, alccholic beverages, and
beverages, including alcoholic beverages purchased
for sale as mixed beverages, and miscellanecus
items ; aid .

¢. An accounting of the monthly and annual sales of
ail merchandise specified in subseetion subdivision C
2 b.

D, “Sale” and “‘seil.”

The terms “sale” and “sell” shall include exchange,
barter and (traffic, and delivery made otherwise than
gratuitously, by any means whatscever, of mixed
beverages, other alcoholic beverages and beverages, and of
meals or food.

E. Gross
beverages, etc.

receipts; food, hors d'oeuvres, alccholic

In determining “gross receipts from the sale of food”
for the purposes of Chapter 1.1 (§ 4-88.1 =t seq.) of Tille 4
of the Code of Virginia, se a licensez shall nof include
any receipts for food for which thers was no sale, as
defined in this section. Food wkich is made avaliable at
an unwritten, non-separaie charge to pairons or employees
during se-ealied = Happy Hours, = private social
gatherings, promotional events, or ai any other fime, shall
not be included in sueh fhe gross receipis, [ Food shall
include hors d’oeuvres. ]

If in conducting ifs review pursuani fc § 4-98.7 of the
Code of Virginia, the board determines that the licensee
has failed or refused to keep complete and accurate
records of the amounts of mixed beverages, other
alcoholic beverages or beverages soid at regular prices, as
well as at all various reduced and increased prices offered
by the licensee, the board may calculate the number of
mixed drinks, alcoholic beverage and beverage drinks soid,
as deiermined from purchase records, and presume thai
such sales were made at the highest posted menu prices
for suck merchandise,
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F. Reports.

Any changes in the officers, directors or sharsholders
owning 10% or more of the outstanding capiial stock of a
corporation shall be reported t{o the board within 30 days;
provided, however, that corporations or their wholly owned
subsidiaries whose corporate common stock is publicly
traded and owned shall not be required to report changes
in shareheolders owning 100, or more of the oulstanding
capital stock.

§ 10. Gifts of alcoholic beverages or beverages generally;
exceptions; taxes and records.

A. Generally.

Gifts of alcoholic beverages or beverages by a licensee
to any other person are prohiblied except as otherwise
provided in this section.

B. Exceptions.

Gifts of alcoholic beverages or beverages may be made
by licensees as follows:

1. Personal friends. Gifts may be made fo perscnal
friends as a matter of normal social infercourse when
in no wise a shift or device to evade the provisions of
this section.

2. Samples. A wholesaler may give 3 reiail licensee a
sample serving or a package not then soid by such
licensee of wine, beer or beverages, which such
wholesaler otherwise may sell to such retail licensee,
provided in a case of packages the package does not
exceed 52 fluid ounces in size (1.5 liter if in 3 metric
sized package) and the label bears the word “Sample”
in lettering of reasonable size. Such samples may not
be sold. For good cause shown i{he board may
authorize a larger sample package.

3. Hospitality rooms; conventions. A person licensed by
the board t{o manufacture wine, beer or beverages
may:

a. Give samples of his products {o visiiors to his
winery or brewery for consumption on premises
only in a hespitality room approved by ithe board,
provided the donees are persoms 0 whom such
products may be lawfully sold; and

b. Host an event at conventiens of national, regional
or interstate asseciations or foundations organized
and operated exclusively for religious, charitable,
scienfific, literary, civii affairs, educational or
national purposes upon the premises occupied by
such licensee, or upon property of the licensee
contiguous to such premises, or in a development
contiguous to such premises, owned and operated by
the licensee or a wholly owned subsidiary.

4. Conventions; educational programs, including wine
tastings, research; licensee associations. Licensed
manufacturers, bottlers and wholesalers may donate
beer, beverages or wines to:

a. A convention, trade association or similar
gathering, composed of licensees of the board, and
their pguesis, when the alcoholic beverages or
beverages donated are intended for consumption
during the convention.

b. Retail licensees atiending a bona fide educational
pregram relating to the alcobolic beverages or
beverages being given away.

¢. Research depariments of educational institutions,
or alccholic research centers, for the purposs of
scientific research on alcoholism.

d. Licensed manufacturers and wholesalers may
donate wine to official assoclations of whelesale
wine licensees of the board when conducting a bona
iide educational program concerning wine, with no
promotion of a particular brand, for members and
guests of particular groups, associalions or
organizations.

5. Conditions. Exceptions authorized by subdivision
B3b and B 4 above are conditioned upon the
following:

a. That prior wrilten notice of the activity be
submitted to the board describing it and giving the
date, time and piace of such, and

b. That the activity be conducted in a room or
rooms set aside for that purpose and be adequately
supervised.

C. Wine tastings.

Wine wholesalers may participate in a wine tasting
sponsored by a wine specialty shop licemsee for ifs
customers and may provide educational material, oral or
written, periaining thereto, as well a5 participate in the
pouring of such wine,

D. Taxes and records.

Any gift authorized by this section shall be subject to

the taxes imposed on sales by Title 4 of the Code of
Virginia and complete and accurate records shall be
maintained.
§ 11. Release of aicoholic beverages from cusioms and
internal revenue bonded warehouses; receipts; violations;
Hmitation upon sales.

A. Release generally,

Alcoholic beverages held in a United States customns
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bonded warehouse may be released therefrom for delivery
to:

1. The board;

2. A person holding a license authorizing the sale of
the alcoholic beverages at wholesale;

3. Ships actually engaged in foreign trade or trade
between the Altantic and Pacific poris of the United
States or trade petween the United Siates and any of
its possessions outside of the several siates and the
Disirict of Coluinbia;

4. Persons for shipment ocuiside this Commonwealth to
someone legally entitled to receive the same under
the laws of the state of destination.

Releases to any other person shall be under a permit
issted by the beoard and in accordance with the
instructions therein set forth.

B. Receipts,

A copy of the permil, if required, shall accompany ihe
alcoholic beverages until delivery to the congignee. The
consignee, or his duly auihorized representative, shall
acknowledge receipt of delivery upon a copy of the
permit, which receipted copy shall be returned to the
board by the permiitee within 10 days after delivery.

C. Violations.

The board may refuse io issue addifional permits to a
permittee who has previcusly violated any provision of this
section.

D. Limitation upen sales.

A maximum of six imperial gallons of alcoholic
beverages may be sold, released and delivered in any
30-day period ito any member of foreign armed forces
personnel,

§ 12. Approval of warechouses for storage of alcoholic
beverages not under customs or infernal revenue bond;
segregation of merchandise; release from storage; records;
exception.

A, Certificate of approval.

Upon the application of a person qualified under the
provisions of § 4-84.1 of the Code of Virginia, the board

may issue a certificate of approval for the operation of a-

warehouse for the storage of lawfully acquired alcoholic

beverages not under customs bond or internal revenue

bond, if satisfied that the warehouse is physically secure.
B. Segregation,

The alcoholic beverages of each owner shall be kepi

separate and apart from merchandise of any other person.
C. Release from storage,

Alcoholic beverages shall be released for delivery to
persons lawfully entitled to receive the same only upon
permit issued by the board, and in accordance with the
instructions therein set forth. The owner of the alcoholic
beverages, or the owner or operator of the approved
warehouse as agent of such owner, may apply for release
permits, for which a charge may be made by the board.

D. Records.

Complete and accurate records shall be kept at the
warehouse for a period of two years, whick records shail
be available at all times during business hours for
inspection by a member of the board or ifs agents. Such
records shall include the fellowing information as to both
receipts and withdrawals:

1. Name and address of owner or consignee.
2. Date of receipt or withdrawal, as the case may be.
3. Type and quantity of alcoholic beverage.

E. Exceptions.

Alcoholic beverages stored by licensees pursuani fo VR
125-01-5 § 8, are excepted from the operation of this
regulation.

§ 13. Special mixed beverage licenses; locations; special
privileges; taxes on licenses.

A. Locaticn.

Special mixed beverage licenses may be granted to
persons by the board at places primarily engaged in the
sale of meals where the place to be occupied is [ Joecated
ot Iands ceded by the Commenwesith fo the United States
or ] owned by the government of the United States, or any
agency thereof, is leeated oa lend [ previded such Jands
are Is located on land ]| used as a port of eniry or egress
to and from the United Staies, and ciherwise complies
with the requirements of § 7.1-21.1 of the Code of Virginia,
which licenses shall convey all of the privileges and be
subject to all of the requiremenis and regulations
pertaining to mized beverage restaurant licensees, except
as otherwise altered or modified herein.

B. Special privileges.

“Meals” need not be “full meals,” but shall at least
constitute “light lunches,” and the gross receipts from the

sales thereof [ sale of food cooked or prepered on e

premses for ior thereea sales thereof | shall be
net less than 45% of the gross receipts from the sale of
alcoholic beverages, mixed beverages, beverages as defined
in § 489, and meals [ foed meals ].
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[ ¥ the specis] mived &
in & fpod court vompased of other pisees engaged in the
sale of menls or Hght lunches; the gross receipts frem the
combired asles of {food covked er propered on the
premises for copswwpton wwithin e food court of &l
places epgaped in the salo of menls or Hght lupches shall
Be nmet dess thaa 4595 of the grosy recgipis from the
eombined selss of alesbolic beveragss, mimed beverages
bevereges as defined i § 408 and fed Alechefie
beveragss, mixed beversges and beverages a3 defined i §
485 may be sold aad coasumed oaly in these greas and
plrees within the food cowrt as designated by the board |

C. Taxes on licenses.

The aonual {ax on a special mixed beverage license
shall be $500 and shall not be prorated, provided,
however, that if application is made for a license of
shorier duration, the tax thereon shall be $25 per day.

§ 14. Definitions and requirements for beverage licenses.
A. Definition.

Wherever {he {ermm beverages appears in  these
regulations it shall mean beverages &5 defined in § 4-99, of
the Code of Virginia. § 489 defines beverages as beer,
wine, similar fermenied mali, and fruil juice, containing
142 of one pereent 0.5% or more of alcohol by volume,
and not more than Hwee and 2/30ths pereent 329 of
alcohol by weight.

B. Beverage licenses may be issued io carriers, and to
applicanis for retailers’ licenses pursuant to § 4-102 of the
Code of Virginia for either on-premises, off-premises, or
on-znd-off premises consumptiion, ag the case may be, to
persons meeting the qualifications of a licensee having like
privileges wilh regpect io the sale of beer. The lcense of
a person mesting only the qualifications for an
off-premises beer license shall confain a resiriction
prohibiting the consmmption of beverages on premises.

§ 15, Wholesale alooholic beverage and beverage sales;
discounts, price-fiving price increases; price discrimination;
retatlers.

A, Discounts, price-fizing,

Mo winery az defined in § 413823 § 4-1i843 or
brewery as defined in § 4-118.4 of the Code of Virginia
shall require a person holding a wholesale license 1o
discount the price at which the wholesaler shall sell any
alcoholic beverage or beverage (o persons holding licenses
authorizing sale of such merchandise at retail. Mo winery,
brewery, boliler or wine or beer importer shall in any
other way fiz or maintain the price ai which a wholesaler
shail sell any alcoholic beverage or beverage.

B. Motice of price increases.

No winery as defined in §& 433833 § 411843 or

brewery as defined in § 4-118.4 of the Code of Virginia
shall increase the price charged any person holding a
wholesale license for alcoholic beverages or beverages
except by written notice to the wholesaler signed by an
authorized officer or agent of the winery, brewery, botiler
or imporier which shall contzin the amount and sffective
date of the increase. A copy of such notice shall also be
sent to the board and shall be treated as confidential
financial information, except in relation to enforcement
proceedings for viclatien of this section.

Mo increase shall take effect prior to 30 calendar days
following the date on which the notice is postmarked;
provided that the board may authorize such price
increases to take effect with less than the aforesaid 30
calendar days notice if a winery, brewery, botiler or
importer so Tequests and demonstrates good cause
therefor.

C. No price discrimination by breweries and wholesalers.

No winery as defined in & 4-H8323 § 411843 or
brewery as defined in § 4-118.4 of the Code of Virginia
shall discriminate in price of alcoholic beverages between
different wholesale purchasers and no wholesale wine or
beer licensee shall discriminate in price of alcoholic
beverages or beverages hetween different retail purchasers
except where the difference in price charged by such
winery, brewery or wholesale licensee is due to a bona
fide difference in the cost of sale or delivery, or where a
lower price was charged in good faith to meet an equally
low price charged by a competing winery, brewery or
wholesaler on a brand and package of like grade and
quality. Where such difference in price charged to any
such wholgsaler or refail purchaser does cccur, the board
may ask and the winery, brewery or wholesaler shall
furnish written substantiation for the price differsnce.

D. Inducements.

No person holding a license authorizing sale of alcoholic
beverages or beverages at wholesale or retail shall
knowingly induce or receive a discrimination in price
prohibited by subsection C of this section,

§ 16. Alcoholic Beverage Control Board.

Whenever in these rules and regulations the word
“Board,” "board” or “Comrnission” shall appear, and' the
clear context of the meaning of the provision in which it
is contained is intended to refer to the Alcoholic Beverage
Coniro: Board, it shall be taken to mean the beard.

§ 17. Farm wineries; percentage of Virginia producis; other
agriculiural products; remote ouilets.

A. No more than 25% of the fruits, fruit juices or other
agricultural products used by the farm winery licensee
shall be grown or produced outside this state, excepi upon
permission of the board as provided in § 4-25.1 B of the
Code of Virginia. This 25% limitation applies o the total
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production of the farm winery, not individual brands or
labels.
in

B. The term ‘“other agricultural producis” used

subsection A of this section includes wine,

C. The additional reiail establishment authorized by
statuie o be located at a reasonable distance from the
winery is not reguired to be a permanent one. It may be
moved as necessary a8 long as only one such remote
outlet is operating at any given time. The location,
equipment and facilities of each remote outlet shall be
approved in advance by the board.

BCARD FOR BRANCH PILOTS

Title of Regulation: VR 53§-01-¢1. Branch Pilet

Regulations.

Statutory Authority: § 34.1-802 of the Code of Virginia.

Effective Date: Movernber 30, 1985

Summary:

The adopfed regulation confinnes the current
requirement for sl Branch Pllols and Limited Branch
Pilots te be licemsed and to meel certain
apprenficeship and examination requirements before
becoming lcensed All pilots must apply annually for
license renmews! and appear before the board or a
board comumittee where they must present evidence of
a vrecent satisfactory physical examination, of
appropriste federal licenses and of continued
competence to pilo! the waters authorized by fheir
license in order fo gqualify for continued licensure.
Branch Pillots may pilol vessels oply In those waters
specified on iheir lcenses, All pilots must compiy with
specific standards of conduct reguirements.

The adopted regulation has been reorganized from its
current two paris (License and Professional Conduci,
and Maintenance of Complement, Penalties and
Notices Procedures) to four parts (Initiagl License,
License Repewal Change of License, and Standards of
Conduct) fo add to clarify and ease of reference.

Part IV, Standards of Conduct, has added new and
strengthened current provisions concerning penalties
for criminal conviction, for failing fo inform the board
of criminal convictions, of disciplinary actions taken
by the United Siates Copast Guard or the National
Transportation Safely Board, or of viclations of
statutes relating to piloting; and for performing pilot
dutles while under the influcnce of alcohol or drugs.
Licensees are reguired to submit to a medical fest fo
determine whether they are under the influence of
drugs within 24 hours affter a cellision, grounding or
other Incident involving  personal Injury, death,
environmental hazard or damage fo a vessel in excess

of $100,000. The results of said test must be reported
in writing to the board and a finding of pilot
impairment may resulf in license suspension or
revocation.

Minor language changes were made fo §§ 2.1 and 3.1
of the proposed regulation.

VR 535-01-01. Branch Pilot Regulations.

PART 1
INITIAL LICENSE AND PROEESSIONAL CONDUCT .

§ 1.1. Initial licensing.

131 Eaeh pilot to whom a Siate broach hes been issted
shall also procure ard meintain a velid Usnited Stetes
pilet Heense for the same waters as bis braneh:

12 Evidenee of the United Siates piet Heense shall be
immeditely filed with the Clerk of the BGARD:

113 Any pilet failing & comply with 1.2 above shell be
prohibited from peforming any of the dulies of his
office:

A. Any person wishing fo obfain a license as a Limited

Branch Pilot shall meet the following qualifications:

1. Satisfactorily compleie a two year apprenticeship in
a program approved by the board;

2. Safisfactorily complefe a comprehensive examination
whick shall be approved by the hoard and
administered by the examining commiltee of the
board. The examination shall be in two parts:

a. Written

b. Practical oral examination; [ and ]
3. Satisfactory performance by complying with the
board’s regulations and Chapies & (§ 54.1-860 ef seq.)
of Title 54.1 of the Code of Virginia { ; and . ]

B. Any limited branch pilot wishing fo obtain a full
branch pilot license shall meet the following qualifications:

1. Satisfactorily complete a five year apprenticeship in
a program approved by the board;

2, Hold a limited branch pilot Ilicense
standing;

in  good

3. Pass a practical examination approved by the board
and administered by the board’s Examining
Committee;

4. Hold an unrssiricied, unlimited Inland Masters
License and a First Class Pilot Licenss issued by the
United States Coast Guard. A copy of this license shall

/
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be filed with the clerk of the board immediately; and

8. Qualify in accordance with § 54.1-905 of the Code
of Virginia.

§ +2- License renewak

421 Each pilet to whom o branch i9 issued or renewed
shall; within fifteen day of the date therecf, appesr
before the clerk of the appropriaie cirenit court and
shall quelify in aceordance with Avticle 3; Chapter 16;
Title b4 of the Code of Virpinia:

be immediotely filed with the Clerk of the BOARD:

123 Any pilet who fails to comply with 122 above shal
be probibited from performing any dulies of his office:

§ 1.3. Physienl quelifieations for licensing:

133 The BOARD reserves the right to require any pilot
to whom a branehk has been issued; oF any pilet
seeking renewal of & brepeh; to submit evidenee to
the BOARD that the pHet i free of any physieal;
emotional; or psychelgical impairments which  mey

affeet bis ability to perform the duties of his offiee:

132 Any pilet attaining the age of 72 years shall; at the
Hme of his complianee with Section 54-538 of the
Code; file with the BOARD r ecertificete of one oF
meore physicians attesting to his physical ecendition teo
perform the duties of his eoffice:

£ 14 Quelitying for lHeense renewak

141 Each piot to whom & branch is issued shall make a
minimum of twe trips inbound frem Cape Heary and
two trips outbound to Cape Henry These trips are teo
bemadeduﬁ&g&e#wehema&hpeﬁaéfeswmeh
the branch is issued:

142 Eoeh pilot to whom e braneh is issued for the
Fames the DPotomae; or the ¥eork River shall; in
addition {0 141 above; meke at least one trip up epd
ene {rip down the siver{s) for which the braneh is
issued: These trips are to be mapde during the twelve

14:3: Eoeh pilet to whom a branch is issued fer Cape
Charles shall; in additien to 14} ebove; make at least
one irip from Cepe Henry to Cape Charles and ene
trip from Cape Chasjes to Cape Heary

44 Such trips as required by L4 L4 and 143 above
shall be mede as o pHet of ships oF seunding trip-

145 Upoa the showing of goed cause; the BOARD mey
waive the requirements of 142 end 43 when in Hs
judgment the pilot i5 otherwise qualified:

§ 15: No pilot shall at eny Hme perform any of the dulies
of his office whether ashere or afleat while under the
influence of aleohol or while under the influence of
any pareotie drug or othor seif-administered imtowieant
or drag of any nature:

© 4 1:6: In addition {o the respensibilities impeosed by Seetisn

b4-B36 of the Code of Virgzinia; each pilet shell at all
times; whether ashore or afleat be acceuniable fo the
BOARD for any eetion oF persenal conduet which may
bring or tend io bring diseredit to the Commonwealh
of to the serree of pileting

§ &%

when ordered; he shall report to the location at the
time speeified in the order

173 Eeilure to respond o an order andjor fardiness in
reporting to ships or shere loeptions shall be decmed
ah infraction of these regulations:

§ 18 Eaeh piet shall; as seen as pessible
eireumstances;, report his finishing time and other
roguired informaotion relating to the partieulars of the
ship:

§ 1.0 Eech pilet shall immediately file with the BOARD o
complete aecount of amy wvieolalon of the siatuies of
Virginia or the United Siates relating to piloiage: Eneh
pilet shall else repert all collisions; groundings; ether
maritime mishaps of any description that may ecour
during the discharge of the pilot’s duties:

PART II.
MAINTENANCE OF COMPLEMENT; RENALTIES;
AND NOTICE PROGCEDURES LICENSE RENEWAL

§¢ 2= There shall at oll times be maintained » sufficent
eomplement of pilets; whether ashore oF afloalh to

pfewdee*peéieﬂ%&ndeemge&eatpﬁﬂtagesemeem
the Commenwenlth:

§ 2.1. License renewal.

Each pilot seeking renewal of license shall complete a
renewal application, comply with the following regulations
and appear before the board or its License Renewal
Committee which shall determine if he possesses the
qualifications lo be renewed.

A. Limited branch pilot license renewal.
1. Possess a valid [ Federal First Class | Pilot License
issued [ by the United States Coast Guard | for the
same walers as his limited branch; and

2, Furnish to the board evidence of a satisfactory
physical examination conducted within the
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immediately preceding 12 months.
B. Full branch pilot license renewal.

1. Possess a valid unlimited Federal Inland Masters
License;

2. Furnish te the board evidence of a salisfactory
physical examination conducted within (he
immediately preceding 12 months;

3. Furnish to the board evidence that he has transited
the waters embraced by his license during the 12
month period for which the license is issued;

4. Upon the showing of good cause, the board may
waive the requirements of subdivision 3 above when
in its judgment the pilot is otherwise qualified; and

5. Qualify in accordance with § 54.1-806 of the Code
of Virginia.

§53 Whenever it is alleged that e piHet has vislated eny
&heﬁfﬁ’ﬂﬁmﬂﬁ&f@h&p&éf&ﬁef%ﬂﬂfme%de

§4 WWhenever these rules require neotice to be given to
the BOARD; any pilet shell be deemed in complionee
when the nollee is filed with the Presideat Viee
President; or Clerk of the BOARD:

PART III.,
CHANGE OF LICENSE.

§ 3.1. Change of license,

In order to extend a Iicense, an applicant must
satisfactorily complete 12 or more round Irips with a
currently licensed pilot of the branch for which the
applicant seeks licensure, receive a [ Federal | First Class
Pilot License [ issued by the United States Coast Guard ]
for that additional area and pass a practical examination
approved by the board and administered by the board’s
Examination Committee.

PART IV.
STANDARDS OF CONDUCT.

§ 4.1. Grounds for denial of licensure, demial of repewal,
or discipline.

The board shall have fhe authority fo deny Initial
licensure, deny an extension of license, or deny renewal

as well as lo discipline existing licensees, whether Iimited
or nof, for the following reasons:

1, Having been convicted or found quilty regardless of
adjudication in any jurisdiction of the United Siates of
any felony or a misdemeanor involving moral
turpifude there being nc appeal pending therefrom or
the time for appeal having been elapsed. Any plea of
nolo contendere shall be considered conviction for the
purposes of this paragraph. The record of a conviction
certified or authenticated in such form as to be
admissible in evidence of the laws of the jurisdiction
where convicted shail be admissible as pr:ma facie
evidence of such conwctmn

2. Failing to inform the board in writing within 30
days of pleading guilly or nolo contendere or being
convicted or found guilty of any felony or of a
misdemeanor involving moral turpitude;

3. Failing to report io the board in writing the resulis
of any disciplinary action taken by the United Slates
Coast Guard or the National Transportation Safety
Board within 30 days of that action;

4 Refusing or in any other way failing to carry oul
an order from the pilot officers for reasons other than
the public’s health safety, and welfare;

5. Negligence in the performance of duties;

6. Violating or cooperating with other in violating any
provision of Chapter 9 (§ 54.I-800 el seq.) of the Title
54.1 of the Code of Virginia, as amended, or any
regulation of the board;

7. Failing to, as soom as possible under the
circumstances, report to the pilot officers his finishing
time and other required information relating to the
particulars of the ship;

8, Failing to file immediately with the board a
complete wriffen account of any violation of the
statutes of Virginia or of the United Stales relating to
pilotage or failing to report in writing to the board a
complete account of all collisions, groundings, or other
maritime mishaps of any description that may occur
during the discharge of the pilot’s duties;

9. Failing to submii evidence fo the board within 30
days after the board’s reguest thal the licensee is free
of any physical, emotiopal, or psychological
impairments which may affect his ability to perform
the duties of a pilot;

10, Failing to submit to the board within 14 days the
written resulis of an appropriate medical test which
shows the licensee lo be Iree of the influence of
alcohol or any medication (conirolied subsiance or
otherwise) and which was accomplished within 24
hours after any vessel which a Virginia licensed pilot
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was piloiing was involved in a collision, grounding or
other Incident involving personal injury, death,
environmental hazard or damage to a vessel in excess
of $100,000;

1l. Performing or attempting fo perform any of tle
duties of his office while under the Inflyence of
alcohol, or any medication (controlled substance or
otherwise) to the extent that he is unfit for the
performance of the duties of his office; or

12, An indication of impairment on a test furnished
under subdivision 10 above.

All previous regulations of the Board for Branch Pilots
are repealed upon the effective date of these regulations.

These regulations shall be effective November 30, 1989,

DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

Title of Regulation: VR 239-30-305. Guide for Minimum
Standards in Design and Construction of Jail Facilities.

Statutory Authority: § 53.1-68 of the Code of Virginia.

Effective Date: December 1, 1989

Summary:

This regulation is a part of a {twopart set of
regulations which is being promulgated to facilitate the
evaluation of requests by localities for construction
reimbursement. While the other regulation,
“Regulations for State Reimbursement of Local
Correctional Facility Construction Costs,” sets forth
criteria to assess need and establish priorities, this
reguilationn is designed lo serve as a guideline for
evaluating submitted construction plans and
Specifications.

The regulation addresses construction and design
requirements for building materials, equipment and
systems in secure detention facilities, and construction
and design requirements for less secure facilities,
nonsecure facilities and lockups. Included in the
document are criteria for physical design and
construction of facilities as well as parameters for the
materials to be used. Provisions are applicable for
new construction, renovation, or expansion of facilities.

This regulation does noi Involve operational
requiremenis which are addressed in separate
regulations entitled, “Minimum Standards for Jails and
Lockups.”

Preface:

These standards for design and construction will be
the minimum permlited in Virginia for new facilities

and shall be Incorporated inlo expansion and
renovation programs. They are promulgated (o
complement existing criteria published in the Virginia
Uniform Statewide Building Code, State Health
Department Regulations, and § 504 of the
Rehapilitation Act of 1973.

{ Localities considering the “direct supervision”
concept for jali management shall submit a written
request to the Board of Corrections for a variance to
these standards at the beginning of {he project. The
request shall include, at a minimum, & defailed
description of the management concept for the facility
anticipated staffing levels, and the specific varlances
being requested. }

A needs assessment Is necessary io determine the size
of facility and the daily demands which affect design.
The needs assessment shall be completed prior fo the
beginning of design and is required in order to qualify
for reimbursement of state funds for construction.

In order to meet the daily demands of the client
population and staff, the minimum designs for jails
shall provide for a number of essential custodial
Functions. Operationally, space is needed for security
posts, conirol station, visiting, infake, holding,
processing, examining, clothing storage, laundry, food
service, dining, waiting and recepfion areas for the
public, and exercise (both indoor and ouidopor). For
adminisiration and support, space Is npeeded for
general housing, isolation, classification, counseling,
support of volunteer programs, canteen, library,
medical, supply receiving, mechanical equipment,
storage areas, staff lounge, restrooms and
administrative offices. The State Board of Corrections’
“Minimum Standards for Local Jails and Lockups”
shall be utilized as a guideline to determine functional
relationships of required areas In jail facilities. With
proper planning, all of these can be adequately
provided in a cost/space effective manner.

The design concept must allow for flexibility in
housing on the basis of inmale classification by age,
5€x, security needs and, whenever possible, pre/post
sentence separation. When determining building design,
consideration shall be given to traffic pafterns for ease
of movement throughout the jail, physicai and
operational securify, elimination of blind spots, and
efficiency and economy of staffing. Jail facilities
should be designed to allow for the possibility of
future expansion.

VR 230-30-005. Guide for Minimum 5Standards in Design
and Construction of Jail Facilities.

PART L
INTRODUCTION.

§ 1.1. Definitions.
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The following words and ferms, when used in these
standards, shaill have the following meaning, unless the
context clearly indicates otherwise:

“Administrative area” means an area of the jail
dedicated fo maintaining the operation of the jail facility.

“Approved {ype” means an ltem as approved by the
Department of Corrections,

“4.5.TM” means the American Society for Tesling and
Materials.

“Capacily (Design Capacify)” means the maximum
number of persons the Iacilily has been constructed to
house without the addition of extra beds.

“CCTV” means closed circuit television.

“Centrai coniroi point” means a secured space which
maintains the safety and securify of the jail through
elecironic eguipment for surveillance, communication, fire
and smoke defection, emergency functions and regulation
of Ingress and egress lo cells, dayrooms, corridors and
other space within the jail.

“Classificatfon cell” means a cell for short term holding
for purposes of classification prior to being assigned fo
general population or other housing.

“Dayroom * means a secure area adjacent fo an inmate
living area, with confroiled access from the inmate living
area, to which inmaies may be admitted for daytime
activities such as dining, bathing, and selected recreation
or exercise.

“Dormitory” means an area designed for accommodating
twe fo 20 inmafes in secure housing or for two to 25
inmates in less-secure housing. In addition to water closets,
showers, lavafories, tables, and bunks, the dormifory may
Include other design ifems not always found in single celis;
suich as benches and slorage areas.

“Enlargement/Expansion” means o expand the current
detention facility by the consiruction of additional area(s)
as may be determined by need or as required by law or
regulation.

“Facility” meaus a jail or lockup, including buildings
and site.

“IMC” means Intermediate Metal Conduit.

“Inmate housing area” means a single person cell,
multi-occupancy cell, dormitery or group of such cells
(pod) or dormifories which provide accommodations for
sleeping, approved persenal effects, and personal hygiene.

“Inferior security walls” means walls within buf not a
part of [ the a ]| security perimeter which are utilized fo
restrict movemenf within the secure area, including but

not limited to [ eells; 1 cell pods, dormitories, corridors,
inmate activity areas, admissions areas, |

eounseling/troatment program ] areas.

“Jail” means a facility that is operated by or for a
locality or public authority for the detention of persons
who are charged with or convicted of law violations.

[ “Jailor” means that individual who is responsible for
the day fo day security operation of the fail wifthin the
secure perimeter, such as, Supervisor of Security. ]

“Less secure housing” means a facility or [ area ]
housing [ area ] for work/study release, weekenders, and
other inmates of minor security consideration and which
may be located ouiside the jail security perimeter walls.

“Life safety operations” means the function of certain
elecirical, mechanical and other Bbuilding equipment
provided for the purpose of ensuring the safely of building
occupants in the case of a fire or similar emergency
situation.

“Lockup” means a facilily operated by or for a local
government for defention of persons for a short period of
time as determined by the Bpard of Corrections.

“Maximum custody inmates” means persons who cannot
be ailowed to mingle physically with other inmates without
close supervision, normally because of assaultive and
aggressive behavior or high escape risk.

“Medium custody inmates” means those persons who
require sfaff supervision and secure accommodations
against escape, but who will be allowed to participaie in
group activities.

“Minimum custody Inmates” means those inmates
classified as not dangerous or likely io escape, but are of
sufficient concern to | be housed in a less restrictive’
enviropment require a minimum level of security ] .

[ “Minimum Standards for Local Jails and Lockups”
means operational standards available from the
Department of Corrections. ]

“Natural lighting” means lighting available either by cell
or room windows fo exferior or from a source within 20
feet of room or -cell and visible from the room or cell

“New construction” means lo build a detention facility to
replace an outdated defention facility or fo establish a
detention facility as may be defermined by need or
required by law or regulation. '

[ “Nomsecure construction” means a building
classification with a nonrestrained occupancy classification.

1

“Pod” is a group of cells clustered together.
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“Renovation” means the alteration or other modification
of existing detention facility or piece of equipment for the
purpose of modernizing or changing the use of capabilitly
of such detenfion facility or equipment as may be
determined by need or required by law or regulation.
Renovation does not include work on or replacement of a
detention facility or equipment which may be generally
associated with normal wear and ltear and included in
routine maintenance, Renovation renders the facility, item
or area superior lo the original

“Repair’ means the correction of deficiencies in a
defention facility or equipment which have either been
damaged or worn by use, but which can be economically
returned fto service without replacement,

“Replacemeni” means the construction of a delention
facility in place of a like detention facility or the
purchasing of egquipment to replace equipment which has
been so damaged or outlived its useful life that it cannot
be economically renovated or repaired.

“Room™ means a cell without plumbing fixtures. Rooms
are utilized when inmates have control of the individual
room doors and are free {o circulate from rooms (o
dayrooms at will.

“Routine maintenance” means the normal and usual
type of repair or replacement necessary as the result of
periodic maintenance inspections or normal wear and tear
of a detention facility or equipment.

“Sally port” means a safety vestibule as a defined space
that promotes security by lthe use of [wo or more
interlocking doors.

“Sally port, vehicular” means a drive-in or drive-through
made secure preferably by remotely controiled electrically
operated interlocking doors for entrance and exit. It is
normally located in close proximity to the facility intake
area,

“Secure area” means all spaces within the secure area
of the facility, including but not limited to celis, cell pods,
dormitories, corridors, inmate activity areas, admissions
areas, and counseling/treatment areas.

“Secure housing’” means  housing for all
inmates-maximum, medium and minimum, which is nof
classified as less secure.

“Security perimeter walls” means the ouler limits of the
jail or lockup proper where walls, floor and roof/ceiling
are used to prevent egress by Inmafes or ingress by
unauthorized persons or contraband,

“Special purpose cells” means cells within the security
perimeter which may include isolation,
medical or other special purposes cells.

“Supervision” means the act or process of performing

segregation,

watchful and responsible care over prisoners in one'’s
charge. Supervision, which ensures the safety of
corrections officers, requires more than mere observation
or surveillance. It is an active process.

“Temporary holding cell/area” means a cell used fo
hoid onme or more persons temporarily while awaiting
processing, booking, court appearance, or discharge, or a
cell used fo temporarily hold one or more persons until
they can be moved to general housing areas after booking.

PART IL
ADMINISTRATION.

§ 2.1. Legal basis.

The Virginia State Board of Corrections is charged by §
53.1-68 of the Code of Virginia with the responsibility for
establishing minimum standards for the construction,
equipment, administration and operation of local
correctional facilities and lockups., Compiiance with these
standards Is necessary in order to qualify for
reimbursement of any new construction, renovation or
expansion project. This guide was approved by the State
Board of Corrections at a regular meeting held on [ 222
September 20, 1988 ]| . It supersedes the “Guide for
Minimum Standards for the Design and Construction of
Jail Facilities” adopted by the Board of Corrections in
1878.

Other sections relating to the above are §§ 53.1-1, 53.1-5,
53.1-10, 53.1-69, 53.1-70, 53.1-80, 53.1-81, 53.1-82, 53.1-83, and
53.1-125 of the Code of Virginia.

PART [IL
CONSTRUCTION AND DESIGN REQUIREMENTS FOR
BUILDING MATERIALS, EQUIPMENT AND
SYSTEMS FOR SECURE DETENTION FACILITIES,

§ 3.1. Building systems.

The requirements set forth herein establish the
standards for building materials, equipment, and systems
to be designed and constructed in detention facilities
(ails) within the Commonwealth of Virginia. The building
components denoted herein are intended to relate the
facilities securify and custody level and expected use
conditions, with the materials, equipment and systems
expected performance, particularly related lto strength,
safety and durability characieristics. Of equal importance
is maiching the performance levels of the various
components which make up a security barrier or system.
They must be comparable and compatible.

The prime security perimeter of a detention facility is
composed of a complete securily envelope consisting of
walls, roofs, floors, ceilings, doors, door locks and ofher
hardwgre, windows, and glazing. These and other
components will be covered within the confext of this
section.
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It is mandatory that all construction conform to the
current Virginia Uniform Statewide Building Code, other
applicable laws, rules and reguiations and all operational
standards set forth in the Virginia Board of Corrections’
“Minimum Standards for Kocal Jails and Lockups.” All
work shall be done In accordance with acceplable design
and consiruction practices and material shall be installed
in accordance with manufacturers’ recommendations.

A, Structural systems - walls, floors, roofs, ceilings.

1. Wall sysiems - general. Walls encompassing areas
occupied by inmates without constant supervision shall
provide a secure barrier fo prevenl unauthorized
access. Their construction shall provide a deterrent
against the penetratfion through the building’s exterior
or interior walls.

a. Exterior walls - masonry and concreie.

(1) General. Exterior walis shall be of masonry,
concrete, or other approved fireproof  building
material equal in strength and durability.

(2) Masonry. Walls or partitions thalt serve as
perimeter security {(may be exterior or jnterior
wall), shall be a minimum of eight inches nominal
thickness with horizontal mefal wall reinforcing,
spaced not more than I6 inches on center starting
eight Inches above floor and with minimum vertical
wall reinforcing of No. 4 reinforcing steel bars not
mere than eight inches on cenier the entire height
of the wall Hollow masonry block cell cores shall
be fllled solid with concrefe or course grout io
accordance with A.ST.M. C476.

(a) All masonry moriar shali be fype “M” 2,500
p.s.i. mortar.

(b) When security walls do not rest on a concrefe
footing Iocated below the level of the finished
concrete floor clabs, the first row of masonry block
wall construction shall be doweiled into the concrefe
floor siabs using minimum of No. 4 reinforcing bars
spaced a maximum of eight inches on center.
Dowels shall extend a minimum of three inches info
concrete slab and shall be i2 inches in length. Cores
of block shall be filled solidly with moriar, grout or
concrete. Where iop course of masonry block is not
dowelled into upper roof/ceiling, secure partition
with steei angles located on both sides.

(3} Concrete. May be cast in place or precast
reinforced high strength concrete, minimum of 4,000
p.s.i. compressive sirengith (28-day strength).
Minimuin thickness shall be four inches.

b. Interior walls - masonry, concrete, sicel

(1) General,

(a) Interior walls shall be of masonry, concrele,
steel plate or other approved fireproof building
material equal in strength and durabilily.

(b) Interior security walls separating secure building
areas shall be extended up to the underside of roof
or floor construction.

(¢c) Al masonry mortar shall be lype “M” 2,500
p.s.i. mortar.

(d) All interior exposed walls and partitions in
securily areas shall have a smoofh hard finish,
properly sealed and painted with a washabie type
paint or otfier approved durable finish with a flame
spread rating of 25 or less (A.S.T.M. E-84).

(2) Masonry.

(@) Perimeter security wall shall comply with
requirements of subdivision A 1 a (2) of this section
when wall serves as a perimeter security wall

(b) Interior securily walls, inmate housing areas,
and control stations sh all comply with the
requirements of subdivision A 1 a (2) of this section
excepl: minimuin wall thickness shall be six inches.
Reinforcing bars shall be spaced not more than 18
inches on center; however, reinforcing bars may be
eliminated alfogether if block cores are filled solid
with 5,000 p.s.i. concrete or groul.

(c) Masonry which is dowelled or tied inio f{loor
and roof/ceiling surfaces shall comply with the
requirements of subdivision A 2 b of this section
except that dowels shall be spaced not more than 16
inches on center.

(3) Concrete shall comply with requirements of
subdivision A 1 a (3) of this section.

(4) Steel plate walls shall noi be less than 3/16 inch
thick and shall be securely altached fo structural
slabs in floor and roof or ceiling by means of
approved bolted, riveted or welded connections, All
bolted connections shall have upset or welded
thread to prevent removal of fasteners,

(5) Bar grille partitions shall be 2 1/ 4" x 3/8”
steel bar frame with vertical 7/8 inch round double
ribbed bars spaced approximately four inches on
center and 2 1/4” x 3/8” horizontal steel bars
approximately 16 inches on center. Steel to be of
open hearth or tool resistant grade according to the
use intended.

(6) Woven rod partitions shall be fabricated from
3/8 inch diameter mild steel rods spaced not more
than two Inches on center In iwo directions,
interwoven and crimp-locked. Rods shall be
anchored securely inlo a heavy pgauge (10 gauge
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minimum) tubular steel frame.
2. Floor systems.

a, All floors shall be concrefe including supported
slabs and slabs on grade. Slab on grade floors shall
be four inches minimum thickness.

b. Al floor surfaces shall be of a durable,
mainienance free, nonabsorptive material. Floor
surfaces, if concrete, shall be finished with an
approved sealer and hardener.

3. Roof/ceiling systems.

a. General. The roof/ceiling assemblies above areas
which are occupied regularly by medium/maximum
security inmates shall provide a secure barrier to
prevent access to the area above the ceilings and
shall provide a roof construction, which will provide
a deterrent agalnst the peneiration of the
construction from boih the interior and exterior of
the building. The space above the ceiling should be
subdivided to prevent movement from one area of
the facility to another within this space.

b. The rooi/ceiling slab construction, which includes
cell areas, dayroom spaces, control stations and
locations which medium/maximum security inmates
occupy regularly, shall be any approved type of
standard weight concrete construction having a
minimum concrete strength of 3,000 p.si. and with
not less than 6” x 6 x 10 gauge embedded
temperature reinforcing. System assembly, for
security purposes is to be approved by the
Department of Corrections.

¢. Ceillngs consisting of a suspended grid system
with removable type panels (acoustical or metal pan
type) shall not be permitied in cells and other areas
where inmates will have access (o the area
unsupervised. Such ceilings may be  used in
dayrooms and other areass where floor fo ceiling
height is not less than 15 feet and not accessible to
inmates. Ceiling hold down clips shall be used in all
inmate accessible areas.

d. Ceilings in spaces other than security areas (as
indicated in subdivision b above) which are
accessible to Inmates shall be permitted to be of the
suspended type (suspended below the bottom of
structural members); however, ceiling surface shall
be no less than three coat portland cement plaster
instalied on approved type metal Iath or approved
comparable material.

e. All access to the space above the ceiling surface
shall be protected by metal access panels equipped
with keyed locks.

f. A ceiling shall be provided when roof censtruction

other than concrete is less than 15 feet above
finished floor level of ap inmafe occupied area or
within 15 feet of mezzanine style balcony rajling on
dayroom/atrinm style ceiling. Exposed roof structure
may be approved by Department of Corrections
when Iocated more than 15 feet above floor level
and not accessible to inmates.

g The following are allernate acceptable roof
construction assemblies ithai may be used In
detention facility areas with the exception of cells,
control stations, armories, sally ports, medical
housing, and dormifories with less than a 15 foot
ceiling height above finished floor:

(1) Three inch concrefe on 16 gauge steel form or
decking on concrete or steel supporting members;
and

(2) Three inch concrete with 6”7 x 8" x 10 gauge
Wire fabric on a 22-gauge steel form or decking on
concrete or steel supporting members.

B. Doors and frames - security and nonsecurity type.

1. Security doors generally used where maximum and
medium security is required (i.e, sally poris, control
stations, housing units, stairwells, ceill doors, securily
perimeter, and emergency exit doors) may be one of
the foillowing:

a. Detention - type security hollow metal doors.

(1) Minimum two Inches thick with minimum 14
gauge steel face sheets and internal meial stiffeners.
Security hollow metal doors shall meet the static
load and rack (twist) test requiremenis of NAAMM
(National Association of Architectural Metal
Manufacturers) Standard HMMA B863-88(5).

(2) Associated door frames shall be 12 gauge steel
minimum.

b. Bar grille doors.

(1) Shail be 2 1/2” x 3/8" steel bar style and rail
perimeter with vertical 7/8 inch round double
ribbed bars spaced approximately four inches on
center and 2 1/2” x 3/8” Hhorizontal steel bars
approximately 16 inches on center, steel fo be of
open hearth or tool resistant grade according to the
use intended.

(2) Associated door frames shall be a minimum of
3/16 inch bent steel plate or equivalent rolled steel
Shapes. All joints shall be mitered and fully welded.
Minimum of three wall anchors on each frame
Jamb.

¢. Steel plate doors.
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(1) Shall be a minimem of 3/16 inch fhick plate
steel.

(2) Shall have minimum of 3/I6 inch bent sieel
plate or equivalenl rolled steel shape door frame.
Minimum of three wall anchors om each frame
jamb.

d. Woven rad door.

(1) Woven wire doors as specified for woven wire
partitions. Refer to § 3.1 A I b (6).

(2) Frame shall be either 10 gauge roll steel
minimum or &/16 Iinches benf steel piale or
comparable rofl shapes. Minimum of (hree wall
anchors on each frame jamb,

2. Nonsecurily doors skall be durable considering the
constani use or abuse they will receive in a detention
environment. They shall be steel comumercial type
1-3/4 inches thick minimum hollow mefal doors with
16 gauge face sheels, frames shall be 14 gauge hollow
metal or equal [ Solid core, fire ireated wood doors
are an accepigble alternative as a nonsecurily door. ]

3. Miscellanecus design features.

8. Glazed view paneis shall be provided in all doors
where reguired for securily purposes.

b. Where doors, frames and hardware are reguired
by the building code fo be fire rated construction,
such consiruction shall not reduce or compromise
the security reguirements.

¢. Sally ports and inferiocking requirements.

(1) To allow for conifrol of public and inmalte access
and circulation, sailly porfs and interiocking doors
consisting of at ieast one pair of security doors shall
be utilized for passage control. Sally ports shall be
provided at alf exterior openings from securitly areas
and at cell/dayroom pods designed for maximum
and medium security inimales.

(2) Sally port locking and unlocking shall be
remotely conirolied from a secure conirol station.

(3) Exterior security doors used solely to meet
emergency evacualion requirements are not required
to be sally ported; however, fencing the area {o be
utilized for evacuation is recommended.

d. Door frames shall be anchored securely o
consiruction in which they are installed in order to
withstand the extreme use/abuse to which doors will
be subjected. Masonry supporting door frames shall
be reinforced and cores filled with grout a
minimum of 16 inches each side of opening.

e. Security frames shall be compietely filled with
fine grout in accordance with AS.T.M. C 476 or type
“M" mortar.

C. Locks and locking systems.

1. General. Locks and locking systems should provide
a level of performance consistent with the level of
securify, conirol, safety, and durability reguired and
the type of surveillance utilized. The security and
durability of the locks and locking systems should be
comparable and compaiible with that of the doors,
frames or gates in which they are Installed. Al
electrically remote operated doors discussed herein
shall be equipped with a-manuval override feature.

2. Locking devices. Where a high degree of securily
and positive door control is reguired, sliding door
locking devices should be provided and be capable of
being operated from a secure control station.

a. Design options.

(1) Maximum security. Fully controllable locking
devices, i.e., capable of locking, unlocking, opening
and closing from a conirol station.

(2) Medium security. Manually operated devices in
which a door is initially unlocked or released by
remote action bul which further opening or closing
of the door is done manually.

b. Vehicle saily port gates shouid he capable of
being operated and locked from a remote location,
with provisions for manual operation and locking
when power Is off.

3. Key operaled locks. Lock operation and size of lock
bolt shall be compalible with the frequency of
operation, the construction of the door and frame, the
level of securify required, and the type of surveillance
utilized.

a. Mechanical locks are usually mounted on
swinging doors and provide for deadlocking or
slam-locking with automatic deadlocking.

b. Electro mechanical locks are generally jamb
mounted and provide for slam-locking and remote,
electric unlocking.

¢. Design options.

(1) Maximum security (ie., high securily areas like
holding cells, segregation cells, or areas with heavy
bar grill or steel plate doors) Iever tumbler locks
should be used. Bolt is refracfted by a paracentric
key.

(2) Mediuvm security. Lever tumbler or mogtl
cylinder locks should be used. Such locks are often
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used as electric locks with manual override.

(3) Minimum security., Normal commercial grade
cylinder locks or securily type mortise locks may be
used depending on securify level or frequency of
operation anticipated.

4. Controls shall be provided to operate the locks
and locking devices in the required modes

a. The switches, relays and other devices should
make up a control system compatible with the locks
and locking devices and should be capable of
providing the switching necessary to satisiy all
desired operational modes.

b. A contro! conscie/panel shail be designed fto
display all switches to the operator. Normally
installed in a secure area (lLe, officers control
station) the console should be equipped with a
switch for each door, a group switch for each wing
of the building (or cell block) and switches for the
corridor and sally port gates which control access to
those wings. There should also be a power cui-off
switch to deactivate the console whenever (the
officer must leave his station.

c. Status indication shall indicate the closed and
locked position of the gate/doors on the conirol
console or panel

(1) Sliding gates/doors shall have Indicated the dead
locked position of the gate/door and the locked
position of the front or rear locking bar.

(2) Swing gates/doors with jamb mounted electric
release locks shaill have indicated the closed position
of the gate/door, the projected position of the lock
bolt and the depressed position of the dead lock
roller bolt. Note: green light Indicates a closed and
locked condition, while a red light indicates all
other conditions.

d. In the event of a power failure the locking
system shall be failsecure. A fail secure system is
held mechanically locked and only releases with
electric or mechanical assistance.

e. Emergency release provisions shall be made for
unlocking or gang-release of cell doors and in case
of fire, power failure or other emergencies.

(1) Emergency power from a backup generator
(internal combustion engine) is normally required
for electric release of door systems in case of
power failure.

(2) Other forms of emergency release involve some
approved form of mechanical linkage, chain or
cable systemn or an assembly of all, conpected to
door release mechanism for each cell, which when

activated will release all doors at the same {ime.
The release mechanism shall be in a securely
locked steel cabinet,

D. Windows.

1. General. Performance requirements and criteria for
the selection and intended use of windows should
include the following considerations; securily, natural
lighting, ventilation, and weather protection.

2. Security type windows. Windows which are fo be
instalied in the building perimefer security {(exterior
and Interior walls and skylight assemblies) shall be
security type windows of one or mere of the following
types:

a. Fixed windows shall have a steel frame to retain
the glazing. Security is obfained through the use of
security glazing and Iimiiations on the size of
openings. Frames fabricated from steel angles or
manufactured heavy gauge security hollow metal
frames are acceptable.

b. Awning windows with horizontal, tool resisting
steel bars spaced maximum of six inches on centers
concealed within the head of the frame, each rail of
the ventiiators and in the frame sill. These bars
extend from jamb to jamb and connect into vertical
tool resisting bars concealed in the side frames
thereby forming a securily grille.

¢. Protected air vent windows which provide a large
fixed glazed area and incorporate a hinged air vent
which Is protected by an integral slotted Iinterior
grille or security screen. The air vent is operated In
a continuous opening and closing cycle by rotating a
cone or operating handle in either direction. Toel
resistant steel bars shall form a security grid.

d. Nonsecurity windows may be required in an
exterior security wall fo provide a noninstitutional
appearance. When such windows are used, however,
the window opening shall be protecied on the
interior side of the opening by a steel bar grillage,
security frame and glazing assembly comparable to
the security assemblies described herein.

3. Security features.

a. Where bar grille is used at windows and other
openings the bar grille shall be similar in design
and construction o bar griille partitions (See
subdivision A 1 b (5) of § 3.1). Where bar grille is
to be accessible to inmates for exiended periods of
time without constant supervision, bar grille work
shall be fabricated from tool resistant steel

b. All openings (such as windews, louvers, duct and
pipe penetrations, and skylights) eight inches by
eight Inches or larger peneirating the security
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perimeter walls, floors or roof must be protected by
tool resistant bar grille similar in construction (o
bar grille partitions | arranged to preduce elear
openings not to execeed 5% ¥ 8 as required by
subdivision A 1 b (5) of § 3.1 ] . Ducl, pipe and
louver penetrations of interior security partitions
shall be protected as required for openings in
security perimeter walls.

¢. Removable glazing stops should be applied
wherever possible on the side opposite the Inmate
occupied area to avoid tampering. Where stops must
be placed in an Inmate area, they should be
secured with an ample number of strong, properly
installed, tamper-proof fasteners of design approved
by the Department of Corrections. Junctions of
horizontal and vertical glazing stops must be welded
to prevent removal of portions of stop members.

d. All exterior windows in security areas which are
capable of being opened must have additional
protection of stainless stee! wire coanlraband/insect
screen.

E. Glazing.

1. General. A wide variety of glazing materials and
assemblies are available for various applications within
detention facilities. The performance characteristics to
consider are resistance fo ballistic aitack, resistance to
physical attack, durability, fire-safely, and installation.
Glazing and glazing assemblies should provide a level
of performance against ballistic and physical attacks
which are consistent with the level of security and
safety required and the type of surveillance utilized.
The level of glazing resistances selected should be
consistent with fhe resistances of the surrounding
walls, louvers and other building components,

2. Security design considerations.

a. Key consideralions where glazing is used, such as
windows and doors in housing units, dayrooms,

resistance as required by the nature and location of
the facility.

c. In areas such as medium and maximum security
housing units, glazing shall have adequale physical
attack resistance to prevent penetration for a time
sufficient to allow staff to respond to riols, or other
emergencies. The assempbly should withstand
physical attack for a minimum of 30 minutes. If a
glazed opening is less than five inches in one
direction or the opening is protected by steel bars
or rods (bar grillage), vandalism and subsequent
maintenance should be important considerations for
the selection of glazing and glazing assembly but
physical altack glass is not required.

d. Where wvoice communications through the glazing
is required, a system ufilizing vandal resistant
individual speakers, and microphones intercom or
telephone shall be specified.

e. Where glazing is used in areas subject to abrasion
and scratching, glass, glassclad or marresistant
material should be used.

. Fire resistance, and flame spread of glazing
materials, and the size of openings and area of
glazing materials and assemblies must be in
accordance with applicable codes and standards.

£ Ballistic and physical attack testing rating of glass
shall be based on festing equal to the standards of
HP, White Laboratory, Inc., testing
HPW-TP-0100.00f5] or equally comparable and
certifiable testing laboratory as approved by the
Department of Corrections.

b. Plate glass, float glass and other conventional
glass other than wire glass shall not be used in any
openings located in the secure perimeter or in any
walls, partitions, door or other openings within the
area enclosed by the secure perimeter.

corridors, control rooms and stations, sally ports,
visitation areas, are;

§ 3.2, Secure housing units.

A. Secure housing [ units 1 shall be arranged and
(1) Whether or not penetration of that glazing will constructed to ensure the physical separation by normal
comprontise security and allow passage of  sight and sound of male, female and juvenile inmates.
coniraband;

B. Secure housing shall be constructed in accordance
(2) Degree of staff supervision or surveillance; and with § 3.1 of this standard.
(3) Anticipated amount of vandalism. C. Secure housing shall be constructed to consist of
housing for maximum, medium and minimum custody
inmates. Recommended breakdown of these custody levels
is [ 405 30% 1 maximum, 30% medium, and [ 38% 40% ]
minimum,

b. As penetration of glazing in control rooms and
stations will jeopardize securily, glazing in these
areas shall be able to withstand physical attacks for
an extended time period - minimum of 30 minutes.
Where control room windows are adjacent |o 1. Maximum security areas shall be designed as
uncontrolled public space(s) or the exterior of the groupings of single cells with common dayrooms fo
building, glazing shall be rated for ballistic affack afford protection for persons requiring close
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supervision. The aumber of persons per unit will
depend upon the degree of surveillance and security
provided, but shall not exceed 12.

2. Medium securily areas shall be constructed as
single cells plus dayroom and shall accommodate no
more than [ 268 24 ] persons per unit of cells plus
dayroom. { Fer jails having an occupamey in excess of
300 diamates; the sgumber of ocecupants may be
increased: |

3. Minimum securily areas may be of cells, rooms or
dormitories. (ells must meet requirements in
subsection E below. Dormifories must contain a
minimum of 85 square feet excluding tlollet/shower
area for each Inmate for which the area IS designed.
Minimum security areas shall accommodaie no more
than [ 20 24 ] persons per umil. For facilities having
an occupancy in excess of [ 380 250 ] inmates, ithe
number of occupants per unit may be increased [ but
shall not exceed 50 persons per unit ] .

D. Interior security walls shall be provided around and
between all cell pods, dormitories, special purposes cells
and along interior security corridors, booking/classification
areas and conirol rooms or secure control stations.

E. All individual inmate cells or individual rooms shali
be constructed to contain no less than 70 square feet of
living space and have a ceiling height no less than eight
feet. Individual cells or rooms shall be configured to
incorporate a dayroom or activity space which contains no
less than 35 square feet of space for each cell served, not
including sally ports, showers, foilets or circulation for
door swings.

F. All cells shall be provided with artificial light, toilet
and lavatory fixtures, hot and cold water, a securily ivpe
mirror, a stationary bed/bunk, storage space for personal
items and proper ventilation.

G. Each dayroom shall be equipped with a shower,
toilet, lavatory wiith hot and cold water, drinking fountain,
or lavatory equipped with bubbler, tables, and benches.
Tables and benches shall be slationary in maximum
security areas. Slairs shall have open risers to avoid
creating blind spots.

[ H. Natural light is required in inmafe housing areas.
Natural light is recommended in renovation projects which
provide new inmate housing. ]

[ ¥ L ] Interior multi-purpose space(s) shall be provided
which is sufficient in size to allow for educational classes,
religious services, [ group 1 counseling services, [ ecantees; |
library, and program services. Total multi-purpose space
square footage shall be constructed to provide a minimum
of 15 sguare feet per inmate for which the facility is
designed.

[ £ J 1 Equipmen! used in housing areas shall be

appropriate fo the needs of security leveis,

[ & K ] If secure and less secure housing (see Part IV)
are provided in the same building, design shall provide
traffic patterns to assure the separafion of secure and less
secure inmate pepulation.

§ 3.3 Reception and release.
A. Intake, bolding and processing.

1. The reception and release area shall be located
within the security perimeter of the facility but
oulside the [nmafe housing area. Reception and
relegse shall be separated from the housing area by
an interior security walil

2. The reception and release area shall be constructed
to provide for the following: coufrol station, temporary
holding area{s), classification holding area(s), booking
area, records grea, property Sstorage and clothing
storage.

a. Reception and booking shaill provide space for
Strip search and sfiower, ciothing storage and issue,
photograph and fingerprint, medical exam,
classification, orientation, inferview and {telephone
calls,

b. There shall be a minimum of one temporary
holding area(s)/room(s} for each 25 inmates for
which the facility is designed.

¢. Holding area(s) shall be constructed to coniain a

minimim of 15 square feet per inmate, hoWever, no
single area shall contain less than 35 square feef [
Holding areas/cell fronis shall be sufficiently open,
using security glazing or bar grillage or both fo
permit observation of all areas. } Each area shall
contain a Stationary bench/bunk and a stainless steel
plumbing Tfixture(s) with sanitary bubbler, hot and
cold water and privacy screening. Lighting shall be
from a maximum Security fixture and of sufficient
intensity to permit sight supervision. Heat and
ventilation shall be provided in accordance with

Building Code requirements.

d. The reception and release area shall be
controlled from a secure control station where
meoenitoring equipment will be located to control
functions of this area.

e, If a separate classification or cell block Is
provided, cells shall be not less than 35 square feet
in area and be provided with a bunk, lghting,
veniilation, and plumbing fixtures, as required by §
3.2 F. Dayrooms are not reguired for ciassification
cells.

f. Classification should Include an interview room
with space for an officer and counselor.
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8. Storage of inmate personal property shall be
provided. Recommended is four to six inches of
hanging space per inmate plus hins or lockers for
ftems which cannot be hung.

B. Related areas.

Areas located adjacent to reception and release ares,
but outside the security perimeter, are the vehicular sally
port, magisirate’s office (if provided), waiting room, and
personnel sally port. The vehicular sally port and
personnel sally port shall be provided with weapons
lockers equipped with individually locked compartments.

§ 3.4. Auxiliary areas.

Security is the primary function of the jail. Specific
attention must be afforded to design which facilitates
physical plant, operational, and staff security.

A, Administration.

1. The jail shall provide sufficient space consistent
with the size of the [facility for administrative,
program and clerical personnel. Adequate space for
equipment, records and supplies shall be provided lo
meet established and projected needs. These spaces
shall be located outside the inmate occupied areas.

2, Space shall be provided within the securily
perimeter for the jailor’s office, counselor’s office and
other offices as the program for the jail requires.

3. The floor area provided for administration space
shall comply generally with the *“Guidelines for the
Utilization of Office Space” published by the
Department of General Services.

B, Public areas.

Public areas of the facility shall be located oulside the
security perimeter. Public access to the building shall be
through a main enirance. The public shall not have
uncontrolled access to enfer the securily perimefer. A
walfing area with appropriate information signs and
provisions for handicapped visitors shall be provided for
the public and shall be so situated that it does not
interfere with general office routine. The public waiting
area shall include sufficlent seating, drinking founiains,
restrooms and lavalories. Resirooms should be provided
with Ffloeor drain and hose bib. Provision of public
telephones is suggested.

C. Facility visifing area(s).

Visitor accommodations shall be designed to provide
flexibifity in the degree of physical security and
supervision cominensurate with securify requirements of
variously classified inmates. Means shall be provided for
audible communication between visitors and inmatles,
designed to prevent passage of contraband. Provisions shall

be made for handicapped visitors. Nonconlact visiting
space shall be constructed to provide not less than one
space for each 12 inmates for which the facility is
designed. [ Facilities over 100 beds shall provide a one to
25 ratio for Iinmates exceeding the 100 level ]
Additionally, a secure visiting area shall be provided for
contact visits from Ilaw-enforcement officers, atiorneys,
clergy, and probation and parole officers. Lockers in the
lobby or other convenient area for storage of handbags or
other articles which cannot be faken info the visiting area
should be considered.

D. Exterior areas.

All exterior areas shall be adequately lighted and, where
required by location or surrounding area, enclosed by a
security fence.

E. Gun storage area.

Institutional secure gun sforage shall be. provided ouiside
the security area of the facility.

F. Special purpose cells.

There shall be one special purpose cell (isolation,
medical or segregation) for each 10 secure inmafes for
which the facility is designed. Special purpose cells are
not required to have dayroom or activily space but shall
not contain less fthan 70 square feet of floor space. These
cells shall be equipped with a bunk, stainless steel toilet
and lavatory fixtures, light, heat and ventilation. Separale
showers shall be provided for use by speclal purpose cell
inmates at the rate required by the Building Code. One
special purpose cell shall be provided equipped with a
walter closet, lavatory, shower, and handicapped provisions
within the security area of the jail, (Note: These cells will
not be counted in the general population bed space of the
Jjail; however, fotal bed space equals general population
plus special purpose ceils.)

G. Storage.

Beyond storage mentioned specifically for particular
areas, the following shall be provided based upon facility
capacity:

1. Secure sforage for inmate personal property;

2. Storage for inmate clothing, linens, towels, elc.;

3. Storage for recreation and related equipment (shall
be located near indoor and outdoor recreation areas);

4. Secure storage for medical supplies;
5. Storage for extra inmate matiresses and bunks;

6. Secure storage for janitorial supplies in janitor’s
closets Iocated conveniently fo areas serviced; and
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7. Secure storage space for storage of security
equipment, restraining devices, chemical agenis, elc.
This space shall be located in an area not accessible
to inmates.

§ 3.5, Food service and laundry.

A. Food service.

1. Kitchen. If a kitchen is provided, it shall be
equipped to meet the standards of the Department of
Health and the following:

a. The kifchen shall be designed in accordance with
the housing area capacily and include consideration
for projected future expansion. The floor area
provided for the kitchen shall be based on the
inmafe population to be served. The area shall be
determined on the basis of 10 square feet per
inmate for the first 100 inmates and three sguare
feet per inmate for all inmates in excess of 100. No
kitchen shall be less than 150 square feetl. If a food
pass is provided between the kifchen and housing
area, it shall be protected with bar grille and a
steel door with a secure detention lock. The kitchen
shall be located with consideration lo ease of
serving lhe inmate population and where supplies
can readily be received without breaching security.

b. A janitor’s closet and mop sink for exclusive use
in the kitchen shall be located within the kitchen
area.

¢. Selection of kitchen equipment shall be
coordinated with the Department of Corrections.
Equipment such as counters, work tables or shelving
with wooden surfaces shall not be allowed in the
kitchen.

d. The floor in the food service areas shail be of a
material which is impermeable, will withstand food
spillage and is easily cleaned. The use of quarry lile
set in an acid and alkali resistant grout and setting
bed Is recommended.

e. Storage space of adequate size and type lo
accommodale perishable, frozen, and bulk dry food
storage, shall be provided.

2, Dining.

a. If a dining area is provided, a minimum of 15
square feet shall be provided for each inmate the
area Is designed to serve.

b. If a dining area is provided, floors shall be of
material that is impermeable, will withstand food
spillage, cigarette burns, and is easily cleaned.

L Laundry. If a laundry is provided, each jail design
shall include sufficient space for a commercial type
laundry. Finishes shall be as used in the kitchen area.
Electrical, plumbing and veatilation shall be as
described under § 3.6.

2. Supply” storage. There shall be sufficieni storage
area for the laundry. If this area contains cleaning
articles, it shall be kept locked and inaccessible to
inmates, except under supervision of securily staff or
other institutional employees.

§ 3.6, Mechanical, pfumbing and electrical.

A. Mechanical,

1. A mechanical room shall be provided which can be
entered from oulside | ihe inmste secarity ares an
area normally occupied by inmates ] .

2. An emergency power source sufficient fo sustaim, as
a minimum, life safefy operations shall be provided.

3. All facilities shall be designed lo provide adequate
ventilation and exhaust as required by ithe Building
Code and the “Minimum Standards for Local Jails and
Lockups.” Where natural ventilation is not feasible, the
facility must be climate conirolled.

B, Plumbing.

When hot water is available, it will be controlled by a
temperature limiting device fo preclude temperatures in
excess of 110° fahrenheit.

1. Shower stalls in secure housing shall be of secure
construction, and include soap dish and drain. Shower
heads shall be positioned fo coniine water flow (o
shower stall.

2. The showers in secure housing shall be controlled
by a time limiting push button. Water lemperature
shall be controlled by a temperaiure limiting device
Inaccessible to inmates.

3. Shower and toilet areas shall be provided with a
wall coating which will withstand humidity, will not
chip or scale, and the walls and floors shall be
waterproofed.

4. All exposed plumbing shall be kept flush with and
be securely fastened to the walls and ceilings. No
exposed plumbing pipes shall be accessible to the
inmates in or from the dayroom or ceil area.

5. Sufficient floor (water) drains shall be provided
throughout the jail so as to cnable wafter to be
squeegeed off of floors in areas where water spillage
may be a cencern (ie, showers, group loilet areas,

B. Laundry. dayrooms).
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6. Plumbing fixtures in maximum securily housing
areas shall be stainless steel foilet/lavatory units.

7. Push button activators shall be used on the inmates
side of the plumbing chase to operate the flush valve
and lavatory faucels.

8. All housing areas shall be provided with janitorial
closets, waler drains, fire prolection and adequate
storage.

5. Separate restroom facilities shall be located
throughout the building(s) for the use of security and
administrative staff. Also, facilities shall be provided
in or convenient to secure conirol rooms or stations.

10. If waik in type plumbing chases are provided, they
shall be provided with a light(s) to [facilitate
maintenarnce.

‘11. Plastic piping shall not be used in the secure
areas of the jail above the ground floor slab.

12, Hot and cold water shall be available in all
Igvatories and showers.

[ 13. It is recommended that sanitary drainage lines
have a minimum inside dimension of six inches. ]

C. Electrical.

1. Wiring shall be run concealed to the greatest extent
possible. Where wiring must be exposed and accessible
it shali be housed in threaded rigid metal conduif and
securely fastened to the walls or ceiling.

2, Wiring shall be in accordance with the Building
Code.

[ 3 Light fixtures shall be of good qualily and of a
design lo meet security level consistent with the
intended use of the space.

4. The intensity of !lighting shall be in accordance with
“Minimum Standards for Local Jails and Lockups.” ]

§ 3.7. Miscellaneous.
A, Elevaftors.
1. Facilities with more than two floors shall be

provided with an elevator(s) designed to comply with
the Building Code. (Strongly recommend an elevator

be provided if facility is more fthan one story in-

height.)

2. Elevators shall be of sufficient size to transport
food carts. At least one elevator per facility shall be
of sufficient size to transport stretchers.

J. Elevators shall be key operated or controlled from

a control room via speaker/intercom communication.
B. Corridors.

Corridors used for the movemeni of immates, streichers,
food carts, etc, shall be constructed to provide a
minimym of five feet in width and eight feet in height,
Corridors not used for the above functions shall be not
less than that required by the Building Code.

C. Handicapped.

Facilities shall be constructed fo provide cells, rooms or
dormitories fo accommodate handicapped inmaies af a
minimum rate of one handicapped room for each 50 or
fewer inmates design capacity. Reasonable accessibility to
program, activilty, and recreation shall be provided fto
handicapped inmates. Provisions for handicapped
employees and visitors shall be in accordance with the
Building Code.

D. Recreation.
Indoor and outdoor recreation space shall be provided.

1. Indoor recreation may be composed of
classroom(s), vocational area(s), and multipurpose
room(s), or any of the above. A minimum [ total ]
space of 600 square feet shall be provided.

2. Outdoor recreation space shall be constructed to
provide no less than 1,500 sgquare Feet Minimum
overhead clearance shall be 15 feet

3 It is recommended that recreation space be
increased in size in relation to size of facility and
more than one recreation area be provided for larger
Jjail facilifies.

E. Fencing.

Security fencing or security wall shall be provided for
recreation yards and all other areas which are required
by these standards to be fenced. Fence shall be single
fence, minimum of 12 feet in height nine gauge, two
inches mesh, zinc coated, steel wire Iinterwoven fence
fabric, with minimum of three strands of barbed wire
attached to support arms at fop of the line posts angled to
the inmate side. Fence componenis Including but not
limited to the fop and boffom rails, line posts, terminal
posts, tension bars, attachments, concrete footings for the
fence, walk gates and fruck gates, shall be in accordance
with manufacturers’ recommendations.

F. Intercom and CCTV (Closed Circuit Television).

1. As a minimum f(he jail shall be equipped with a
communication system monitored by a control center.

2. As a supplement to direct supervision, an intercom
and CCTV shall be installed to observe, at a minimum,
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blind spoits in main corridors, building entrances, and
sally ports.

G. Telephone.

Telephone service shall be provided in all general
population housing areas within the jail.

H. Emergency containment.

Alternate means for security conlainment shall be
readily available in case of disaster, mass arrests or
emergency evacuation. These facililies may be the
exercise yard, an enclosed enfrance sally port or any
other approved area which will afford adequate security.
When planned for this purpose, these areas shall permit
access to loilets and drinking water.

I Commissary.

It is recommended that space appropriate to the
capacity of the jail be provided for an inmale commissary.

J. Jail equipment.

All jail securily equipmenl, fixtures, hardware, efc., shall
be approved by the Department of Corrections.

K. Tamper resistant screws.

Tamper resistant screws shall be used at all locations
where screw heads are exposed.

L. Wood products.

Wood or wood products shall not be used in the
construction of the security area as part of the building
structire.

M. Separation.

When constructed to house a combination of males,
females or juveniles, each area shall be separaied from
the other in a manner which prohibits normal
communication by sight or sound,

N. Food passes.

1. Fpod passes shall be installed in dayroom [
/dormitory | walls or in dayroom [ /dorimtory ] sally
port doors and in all maximum [ and meditm ]
security cell doors. Food passes shall be located and
installed in a manner which does not conflict with
corridor rating requirements of the Building Code.
Note: Holding and classification cells are considered
maximum security.

2. The size of [ an unseeured a | food pass shall be [
43+/2 to a maximum of | five inches high and [ wide

enough for the tray width reguired a minimum of 13
inches wide ] .

[ & Food passes shall be reguired ip dayreoms;
speelal purpose aress ond maximbm Sechily eeH
doers: |

0. Key passes/paper passes.

A security type key pass/paper pass shall be provided in
the wall of all control stations adjacent o inmate occupied
areas.

PART IV.
CONSTRUCTION AND DESIGN REQUIREMENTS FOR
LESS-SECURE FACILITIES.

§ 4.1. Less-secure construction.

Buildings or parts of buildings constructed for use as
less-secure facilities shall not be used for the detention of
secure custody level Iinmaies without upgrade of
construction to that required by § 3.1 of these sitandards.
The requirements for less-secure facilities as described
within §§ 4.1 through 4.2 reflect a noncombustible
construction classification and a minimally secured
institutional restrained building classificafion. Such
structure houses work/study release, weekenders, or other
inmates of less securily consideration. Building componenis
proposed shall address lhe strengih, safety and durability
characteristics for the custody level of the facility. Such
components shall be approved by the Department of
Corrections.

A. Walls, floors, ceilings.

1. Exterior walls shall be of masonry, coacrete, stone
or other durable fire resistant material.

2, Roof and floor construction shall be noncompustible.

3. Windows which are capable of being opented shall
be provided with contraband screen and insect screen.

4. All interior finishes shail be durable, have a smooth
finish and a flame spread rating of 25 or less, ASTM
E-84,

B. Windows, doors.

1. Doors, windows and frames shall be heavy duty
commercial or detention {ype.

2, Locks shall be at least heavy duty commercial and
shail be remote release where required by the
Building Code.

C. Lighting.

1. Light fixtures shall be of good quality secured with
tamper resistant screws.

2. Intensity of lighting shall be In accordance with
“Minimum Standards for Local Jails and Lockups.”
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3. Natural light is required in inmate housing areas.
§ 4.2. Less-secure design.
A. Housing units.

Less-secure housing shall be constructed in accordance
with § 4.1 of this standard and shall be designed as
follows:

1. Less secure housing shall be constructed as a
separate building from the secure housing section of
the jail or separated from the secure portion of a
facility by a security wall,

2 Less secure housing shall consist of Individual
rooms or dormitories with not more than 25 inmates
per dormitory or group of rooms.

3. All less secure housing shall provide a minimum of
50 square feet of living space per inmate in room or
dormitory plus activify space(s) providing 35 square
feet per inmate.

4. Each group of inmate rooms or dormitories shall be
provided with artificial light, toilet fixtures, hot and
cold water, mirror, bed/bunk and storage space for
personal items. The number of plumbing fixtures in
dormitories shall be In accordance with the Building
Code.

5. Dormitories and activily spaces shall be equipped
with tables and benches/chairs.

6. Showers (number in accordance wiith the Building
Code) shall be provided In dormitories and for rooms.
For individual rooms, showers and foilet facilitlies shall
be located in a common area adjacent or convenient
to rooms served. Comunon area toilets shall not
accommodate more than 25 inmates.

7. Equipment used In less secure housing shall be
heavy duty and appropriate to the needs of the
security level,

8. Provisions shall be made for food service and
laundry in less secure housing.

9. An area separate from the inmale living area shall
be provided for the visiting public, clergy or lawyers
and for use by counselors or other administrative
staff.

B. Mechanical, plumbing and electrical.
1. Mechanical.
a. If constructed as a separate building, facilities

shall be provided with a mechanical room which
can be entered from oulside the inmate area.

b. An emergency power source shall be provided
sufficient fo sustain, as a minimum, life safely
operations.

c¢. All facilities shall be designed io provide
adequate venlilation as required by the Building
Code. Where natural ventilation is not feasible, the
facility must be climate controlied.

2. Plumbing

a. Shower and toilet areas shall be provided with a
wall coating which will withstand humidity, and will
not chip or scale. Walls and floors shall be
waterproofed.

b. All exposed plumbing shall, to the greatest extent
possible, be kept flush with the walls and ceilings.

¢. Sufficient floor (water) drains shall be located
throughout the facility to inhibit water from standing
on the floors. -

d. A water fountain shall be provided in accordance
with the Building Code.

€. All housing areas shall be provided with janitorial
closets, water drains, and fire protection and
storage.

f. Separate restroom facilities shall be located
throughout the building(s) for use by security and
administrative personnel,

g If plumbing chases are the walk-in type, it is
recommended thal they be provided with a light to
facilitate maintenance.

h. Plastic piping shall not be used inside the jail
facitity above ground floor siab.

3. Electrical

a. Wiring shall be run concealed to the greatest
extent possible. Where wiring must be exposed and
accessible, it shall be housed in IMC.

b. Wiring shall be in accordance with the Building
Code.

C. Miscellaneous.

1. Elevators.

a. Separate buildings constructed as less secure
housing with more than two floors shall be provided
with an elevalor(s) designed to compily with the
Building Code. Recommend elevator be provided if
building is more than one floor.

b. Elevators shail be of sufficient size to fransport
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food carts. At least one elevator per facility shall be
of sufficient size to transport stretciiers.

2. Corridors. Corridors used for the movement of
inmates, streichers, food carts, eic., shall be
constructed to provide a minimum of five feet in
width and eight feef in height. Dimensions for
corridors not used for the above functions shall be no
less than as required by the Building Code.

3. Handicapped. Facililies shall be constructed fto
provide rooms or dormitories to accommodate
handicapped Inmafes at a minimuym rate of one

handicapped room for each 50 or fewer inmaftes.

Counseling and program space shall be handicapped
accessible. Provisions for handicapped employees and
visitors shall be in accordance with the Building Code,

4. Intercom and CCTV.

a, As a minimum, the facility shall be equipped
with a system capable of communicating with the
control cenler.

b. As a supplement {o direct supervision, an
intercom and CCTV shall be installed te observe, at
a minimum, blind spots in main corridors, building
entrances, and sally ports.

5. Telephone. Telephone service shall be accessible
within the facility.

6. Commissary. Provisions shall
commissary services.

be made for

7. Fencing. Fencing as specified in § 3.7 E shall be
provided around the area in which the less secure
building is erected. Where only weekenders,
work/study release, and Inmates of similar minor
security consideration are housed, a fence Is optional,

[ PART V.
CONSTRUCTION AND DESIGN REQUIREMENTS FOR
NONSECURE FACILITIES.

§ 8.1. Nonsecure construction.

A. Localities experiencing overcrowding beyond 125% of
the Department of Corrections’ esfablished operational
capacity may request special approval from the Board of
Corrections lo provide facilities under § 5.1, Nonsecure
consiruction.

B. The requirements for nonsecure facilities described
within this section reflect a combustible construction
classification and a nonrestrained occupancy classification
which has a more limited Iifespan than the
noncombustible/restrained type structure. These structures
shall house the nonsecure classification of occupanits as
described in § 4.1. The building requirements for this type
of sfructure shall conform lo those in §§ 4.1 through 4.2

with the following Building Cede notation:

1, Al construction shall be in accordance with
Uniform Statewide Building Code requirements for
combustible construction.

2. Combustible facilities shall be physically separated
from adjacent structures for fire safely purposes
(usually 30 feet minimum).

3. Combustible facilities shall provide sufficient area of
refuge (usually 15 square feet per person at a safe
distance from the building (usually 50 feet),

4. Combustible facilities shall provide a security fence
around the structure which shall encempass the area
of refuge. The fence shall be a single fence with a
minimum of 12 feel in height nine gauge, two inch
mesh, zinc coated, steel wire interwoven fence fabric.
It shall have a minimum of three sirands of barbed
wire attached to support arms at the fop of the line
posts, angled fo the inmate side. Fence components
including but not limited fo the top and boltom rails,
line posts, terminal posts, fension bars, attachments,
concrete footings for the fence, walk gates and truck
gates, shall be in accordance with manufacturers’
recommendations.

5. Building exterior doors shall have nonrestrictive
exiting bardware, ie.,, no key shall be required io exit
out of the facility.

6. Mechanical equipment may be located on or within
structure but shall be inaccessible to and secure from
occupants.

7. Building components proposed shall exhibit the
strength, safety and durability characteristics suitable
and appropriate for the custody level of the facility.

Such components shall be approved by the
Department of Corrections. |
PART [ 3:£ VI 1
CONSTRUCTION AND DESIGN REQUIREMENTS FOR
LOCKUPS,

[ $ &% § 61. 1 Lockups construction.

A lockup is a facility, the primary use of which is to
detain persons for short periods of time as determined by
the Board of Corrections.

A, Lockups shall meet the construction and Iife safety
requirements of the Bullding Code and shall be of
fireproof construction.

B. Lockups shall be composed of individual cells or an
area for group holding. Cells shall be constructed to
provide al least 35 square feet per person and have a
ceiling elevation of eight feet. Group holding areas shall
provide at least 15 square feet per person, but in no case
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shall have less than 35 square feet of area.

C. Where necessary for separation of males and females,
cells shall provide separation which reduces sight and
sound contact te a mipimum.

D. Cell walls and the secure perimeter of the lock up
area shall be constructed to meet standards specified in §
31 A1b

E. Cell fronts and doors shall be equal to that required
for maximum security housing in Part III of these
standards,

F. All surfaces shall be smooth and painted with epoxy
or oil base enamel or be of other approved durable
finishes. Surface flame spread rating shall be Class I 25
or less, ASTM E-84,

G. Each cell or area for group holding must be
provided with a stainless steel combination loilet and
lavatory with iniegral drinking fountain.

H. Each cell or area for group holding shall have one
stationary steel or concrefe wall bunk or bench.

I Light, heat, and ventilation shall meet the
requirements of that for secure consiruction in these
standards.

J. Sufficient floor drains shall be provided throughout
the lockup to prevent water from Standing on the floors.

K. As a minimum, lockups shall be monitored by sound
(intercom) or be directly supervised by staff on a
continuous basis. Additional supervision by use of CCTV is
preferable.

L. Security equipment and hardware shall be approved
by the Department of Corrections. Tamper resistant screws
shali be used in all Iocations where screw heads are
exposed.

BOARD FOR HEARING AID SPECIALISTS

Title of Regulaiion: VR 375-81-02. Board for Hearing Aid
Specialists Regulations.

Statutory Authoriity: § 54.1-201 of the Code of Virginia.

Effective Date: December 4, 1989

Summary:

This regulation describes the rights and responsibilities
of applicants, licensees, and the board during and
following the Ilicensing process. The following issues
are addressed in the regulation:

Definitions, the license and licensing process, license

renewal, schedule of fees, educational and experience
requirements, examinations and standards of practice.

Several changes for clarity were made to the
regulations in consideration of comments received.

VR 375-01-02. Board for Hearing Aid Specialisis
Regulations.
PART I
DEFINITIONS,

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Audiologist’” means any person who accepts
compensalion for examining, testing, evaluating, treating or
counseling persons having or suspected of having disorders
or conditions affecting hearing and related communicative
disorders or who assists persons in the perception of sound
and is not authorized by another regulatory or health
regulatory board to perform any such services.

“Licensed sponsor” means a licensed hearing aid
specialist who is responsible for training ome or more
individuals holding a temporary permit.

“Licensee” means any person holding a valid license
under this chapter.

“Otolaryngologist” means @& licensed physician
specializing in ear, nose and throat diseases.

“Ofologist” means a licensed physician specializing in
diseases of fhe ear.

“Temporary permit holder” means any person who holds
a valid temporary permit under this chapter.

PART IL
ENTRY REQUIREMENTS.

§ 2.1. Entry requirements.

The applicant must meet the following entry
requirements:

1. The applicani must be at least 18 years of age.

2. The applicant shall have a good reputation for
fonesty, truthfulness, and fair dealing, and be
competent to transact the business of a hearing aid
specialist in such a manner as to safeguard the
interests of the public.

3. The applicant shall have successfully completed
high school or a high school equivalency course.
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4. The applicant shall not have been convicted in any
furisdiction of & misdemeanor Involving moral
turpitude or of any felony. Any plea of nolo
contendere shall be considered a conviction for
purpoeses of this paragraph. The record of a conviction
authenticated in such form as fo be admissible in

evidence under the laws of the jurisdiction where
convicted shall be admissible as prima facie evidence
of such conviction.

5. The applicant shall have training and experience
which covers the following subjects as they pertain to
flearing aid fitting and the sale of hearing aids,
accessories and services:

a. Basic physics of sound;

b. Basic maintenance and repair of hearing aids;

¢. The anatomy and physiology of the ear;

d. Introduction to psychelogical aspects of hearing
loss;

e. The function of hearing aids and amplification;

f. Visible disorders of the ear requiring medical
referrals;

g Practical tests of proficiency in the required
techniques as they pertain lo the fitting of hearing
aids;

b, Pure tone audiometry, including air conduction,
bone conduction, and related tests;

i. Live voice or recorded voice speech audiometry,
including speech reception, threshold festing and
speech discrimination festing.

J. Masking when indicated;

k. Recording and evaluating audiograms and speech
audiology (o determine the proper selection and
adaptation of hearing aids;

I Taking earmold impressions;

m. Proper earmold selection;

n. Adequate instruction

orientation;

in proper hearing aid
0. Necessity of proper procedures in after-fitling
checkup; and

p. Availability of social service resources and other
special resources for the hearing impaired.

6. The applicant shall provide one of the following as
verification of completion of the above (raining and

experience:

a. An affidavit on a form provided by the board
signed by the licemsed sponsor certifying that the
requirements have been mel, or

b. A certified true copy of a transcript of courses
completed at an accredited college or university, or
other notarized documentation of completion of the
required experience and training.

§ 2.2. Examination.

A. The applicant shall pass an examination adrainistered
by the board with a minimum score of 75 on each section
of the examination.

B. Any applicant failing to achieve a passing score on
all sections In fwo successive attempts to take the
examination must reapply.

C. If the lemporary permit holder fails (o achieve a
passing score on any section of the examination in two
successive attempts to take the examination, the temporary
permit shall expire upon receipt of the examination failure
letter resulting from the second aftempt.

D. The examination fee shall be $40. The reexamination
fee shall be 825 for each of the three sections faken.

E. Physicians licensed to pracltice in Virginia and
certified by the American Board of Ofolaryngology or
eligible for such certification shall not be reguired to pass
an examination as a prerequisite to obtaining a license as
a hearing aid specialist,

§ 2.3. Temporary permit.

A. A temporary permit shall be issued for a period of
12 months and will be exiended once for not longer than
& months.

B. The application for a temporary permit shall include
an affidavit signed by the licensed sponsor certifying that
he assumes full responsibility for the competence and
proper conduct of the temporary permit holder and will
not assign the permit holder to carry out independent field
work until he Is adequately frained for such independent
activity.

C. The licensed sponsor shali return the temporary
permit te the board shouid fthe (training program be
discontinued for any reason.

D. The application fee for a itemporary permift shall be
$60.

§ 2.4. License by endorsement.

Applicants holding a current license/certificale as a
hearing aid specialist in another state or territory of the
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United States, based on reguirements equivalent to and not
conflicting with the provigions of these regulations, may be
granted a license without further examination. The fee for
endorsement shall be $60.

PART HI.
RENEWAL.

§ 3.1. License renewal required.

A. Licenses issued under these regulations shall expire
on December 31 of each even-numbered year. The
Department of Commerce shall mail a renewal notice fo
the licensee outlining the procedures for renewal. Failure
to receive this notice shall not relieve the licensee of the
obligation to renew.

B. Each licensee applying for renewal shall return the
renewal notice and a fee of §110 fo the Department of
Commerce prior o the expiration date shown on the
license. If the licensee fails fo receive the renewal notice,

a copy of the license may be submitied with the required -

fee.

C. If the licensee fails to renew the license within 30
days after the expiration daie, an addiffonal fee of $110
shall be required.

D. If the licensee Jfails ic renew within six months of
the expiration date on the license, the licensee must apply
to have the Ilicense reinstated by submifting a
reinstatement form and a renewal fee of $110 plus an
additional $110 fee.

E. Upon receipt of the application for reinstatement and
the fee, the board may grani reinstatement of the license
if the board is satisfied that the applicanl continues to
meet the requirements for the license. The board may
require requalification, reexamination, or both, before
granting the reinstatement.

F. The board may deny renewal of a license for the
same reasons as it may refuse Initial licensure or
discipiine an extant licensee. Upon such denial, the
applicant may request that a hearing be held.

G. All fees are nonrefundakble.

PART IV,
STANDARDS OF PRACTICE.

§ 4.1, Business records and practice.

The following reguilations shall apply with reference lo
the licensee’s official records and public access.

[ & A. 1 The licensee shall keep on record with the
board the location of the licensee’s records, which shall be
accessible to the board, with or without notice, during
reasonable business hours. The licensee shall notify the
board in writing of any change of address within 30 days

of such change.

[ 2 B. 1 The licensee shall be accessible to the public
for expedient, reliable and dependable services, repairs,
and accessories.

§ 4.2, The licensee shall deliver fo each purchaser at the
time of a sale, repair or service:

1. A receipt signed by the licensee and showing
licensee’s business address, license number and
business telephone number, and

a. The make and model of the hearing aid to be
furnished, repaired or serviced and, in addifion,
serial pumbers on models fto be repaired and
serviced; and

b. The full terms of the sale clearly stated.

2, If an aid which is not new is sold or rented, the
purchase agreement and the hearing aid container
shall be clearly marked “used” or “reconditioned,”
whichever is applicable, with terms of warranty, if
any.,

§ 4.3. When first contact is established with any purchaser
or prospective purchaser, the licensee shall:

1. Provide a DISCLOSURE FORM prescribed by the
board containing information that the person will need
to obtain service/maintenance when the order is iaken
outside the specialist’s office. The DISCLOSURE FORM
ghall inchide:

8. Address and (elephone number where (the
specialist can be reached.

b. Days and hours contact can be made;

¢. Whether service/maintenance will be provided in
the office or in the person’s home;

d. If the specialist has an office, address of the
office as listed with the board; and

e, If the specialist has no office in Virginia, a clear
statement that there Is no office in Virginia,.

2. Advise that person that hearing aid specialists are
nof licensed to practice medicine; and

3. Advise that person that no examination or
representation made by the specialist should be
regarded as a medical examination, opinion, or advice.

a. A sfatement that this initial advice was given to
the purchaser shall be entered on the purchase
agreement in print as large as the other printed
matter on the receipt.
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b. Exemption: Specialists who are physicians
licensed lo practice medicine In Virginia are exempt

from the requirements of subdivisions 2 and 3 of §
4.3.

§ 4.4. The following terminology shall be used on all
purchase agreements:

1. The undersigned seller agrees to sell and the
undersigned purchaser agrees to purchase hearing
ald(s) and accessories, according fo terms set forth
below:;

a. The purchaser was advised that the seller is not
a physician licensed to practice medicine; and

b. No examination or representafion made by the
seller should be regarded as a medical examination,
opinfon, or advice.

2, Exemption: Specialists who are physicians licensed
to practice medicine in Virginia are exempt from the
requirements of subdivisions a and b § 4.4.

§ 4.5. Any person engaging In the [fjtting and sale of
hearing aids for a child under 18 years of age shall:

1. Ascertain whether such child has been examined by
a otolaryngologist for recommendstion within six
months prior to fitting; and

2. No child shall
recommendation.

be [fitted without such

§ 4.6. Each licensee or holder of a temporary permit, in
counseling and insiructing adult clients and prospeclive
adult clients related fo the testing, fitting, and sale of
hearing aids, shall be required to recommend that the
client obtain a written statement signed by a licensed
physician stating that the patient’s hearing loss has been

medically evaluated within the preceding six months and
that the patient may be a candidale for a hearing aid.
Should the client decline the recommendation:

1. A statement of such declination shall be obtained
from the client over his signature.

2. Fully informed adult patienits (18 years of age or
older) may waive the medical evaluation because of
personal or religious beliefs.

3. The hearing ald specialist is prohibited from
actively encouraging a prospective user lo waive a
medical examination.

§ 4.7. The information provided in subdivisions I and 2 of
§ 4.6 must be made a part of the client’s record kept by
the hearing aid specialist.

§ 4.8. Testing procedures.

It shall be the duly of each licensee and holder of a
temporary permit engaged In the fitting and sale of
hearing aids to use appropriate testing procedures for each
hearing aid fitting. All tests and case history information
must be retained in the records of the specialist. The
esftablished requirements shall be:

1. Alr Conduction Tesits A.N.S.I standard frequencies
of 500-1000-2000-4000 Hertz. Appropriate masking must
be used if the difference between the two ears is 40
dB or more at any one frequency.

2. Bone Conduction Tests are to be made on every
client~A.N.S.I. standards at 500-1000-2000-4000 Hertz.
Proper masking Is to be applied if the air copduction
and bone conduction readings for the lest ear at any
one frequency differ by 15 dB or If lateralization
occurs,

3. Speech festings shall be made before and after
fittings, and the ({type of (test(s), method of
presentation, and resuits noted.

4. The specialist shall check for the following
conditions and, if they are found to exist, shall refer
the patient to a physician unless the patient can show
that his present condition is under treatment or has
been fireated:

a. Visible congenital or traumatic deformity of the
ear.

b. History of active drainage from the ear within
the previous 90 days.

¢. History of sudden or rapidly progressive hearing
loss within the previous 90 days.

d. Acute or chronic dizziness.

e. Unilateral hearing loss of sudden or recent onset
within the previous 950 days.

I, Audiometric air bone gap equal to or greafer than
15 dB at 500 Hertz, 1000 Hertz, [ oF and ] 2000
Hertz.

&. 'Visible evidence or significant cerumen
accumulation or a foreign body in the ear canal.

h. Tinnitus as a primary symptom.
i. Pain or discomfort in the ear.

5. All tests shall have been conducted no more than
$ix months prior to the fitting.

§ 4.9. Calibration statement required.

[ & A. ] Audiometers used in testing the [ hard of
hearing hearing impaired 1 must be In calibration.
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[ & B. ] Calibration must be done opnce a year or more
often, if needed.

[ & C 1 A certified copy of an electronic audiometer
calibration made within the past 12 months must be
submitted to the board annually no later than November
1

§ 4.10. Grounds for discipline.

The board may fine any licensee or suspend or revoke
any license issued under the provisions of Chapter 15 of
Title 54.1 of the Code of Virginia and the regulations of
the board at any time after a hearing conducted pursuant
to the provisions of the Administrative Process Act,
Chapter 1.1.1 of Tiile 9 of the Code of Virginia when the
licensee has been found in vieclation of:

1. Improper conduct, including but nof limited to:

a. Obtaining or renewing a license by false or
fraudulent representation;

b. Oblaining any fee or making any sale by fraud or
misrepresentation;

¢. Employing to fit and sell hearing aids any person
who does not hold a valid license or a ftemporary
permii, or whose license or temporary permit is
suspended;

d. Using, causing, or promofing the use of any
misleading, deceptive, or uniruthful advertising
matter, promotional literature, testimonial, guarantee,
warranty, Ilabel, brand, insignia, or any other
representation, whether disseminated orally or
published;

e. Advertising a particular model or type of hearing
aid for sale when purchasers or prospective
purchasers responding to the advertisement cannot
purchase the advertlised model or type;

f. Representing ‘thalt the service or advice of a
person Jicensed fo practice medicine or audiology
will be used in the selection, fitting, adjustment,
maintenance, or repair or hearing aids when that is
not true; or using the words “physician,”

“audiologist,” “clinic,” “hearing service,” “hearing
center,” or similar description of the services and
products provided when such use is not accurate;

g Directly or indirectly giving, or offering to give,
favors or anything of vaiue fo any person who in
their professional capacity uses their position fo
influence third parties to purchase products offered
for sale by a hearing aid specialist; or

. Failing to provide expedient, reliable and
dependable services when requested by a client or
client's guardian.

2. Failure to include on the sales confract a statement
regarding home solicitation, as required by federal
and state law.

3. Incompetence or negligence in fitting or selling
hearing aids.

4. Failure to provide required or appropriafe training
resulting in incompetence or negligence by a
temporary permit holder under the licensee’s
sponsorship.

5. Violation of any other requirement or prohibition of
Part IV of these rules.

6. Violating or cooperaling with others in violating any
provisions of Chapter 15 of Title 54.1 of the Code of
Virginia or any regulation of the board.

7. Having been convicted or found guilly regardless of
adjudication in any jurisdiction of the United Stafes of
any felony or of a misdemeanor involving moral
turpitude there being no appeal pending therefrom or
the time for appeal having elapsed. Any pleas of nolo
confendere shall be considered a conviction for the
purpose of this paragraph. The record of a conviction
certified or authenticated in such form as fto be
admissible in evidence of the law of the jurisdiction
where convicted shall be admissible as prima facle
evidence of such guilf.

All previous rules of the Board for Hearing Specialists
are repealed.
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OOMMCEWEALTH OF VIRGINIA
BOARD FORt HEARING AID SPECIALISTS

- _THE FOLLOWING FEES MUST ACCIMPANY TIIS APPLICATION:

_.. Reciprocity-$60

__ Applicaticn Eee-$60 __ Application fee-$60 . foplication fee-$60

__ Temporary Permit-§60| | _ Examination Eee-$40

DEPARTMENT OF COMMERCE
P. 0. Box 11066
Rictmond, Virginia 23230-1066
804-367-8534 1-800-552-3016

HARE OHE CHECK OR MOUEY ORDER
PAYABLE TO TUE "TREASURER OF VIRGINIA".

ALL FEES ARE MNXF-NERARDABLE

APPLICATION FOR HEARING AID SPECIALIST

1. HAME IN FULL

2. DATE OF BIRTH 3. SOCIAL SECURITY MUMBER

4. RESIDENCE ADDRESS

5. PHONE { }

6. BUSINESS ADDRESS

7. PHOIE ( 3

8. PROFESSICtIAL EXPERIENCE

UATES UARE OF RIPLOYER SANE OF S0Py

EROM ™ AD ADDRESS POSITION : LuTIns OF LSPT. HEAD

|
|

9.

IC.

11.

-Subscribed and sworn to before me this day of

What is your primary purpose in applying for this license and where will
you practice wpon being picensed?

-

Do you hotd a current license/registration in another state? .

If so, what state? . Has your license in
another state been revoked, suspended, or expired? 1f yes,
provide an explanation on a separate sheet. -

AFFIDAVIT (To be executed by every applicant})
SIXE OF

COWITY OR CITY OF -

The undersigned being duly sworn deposes and says that he/she is the
person who executed this application, that the statements havaeipn
contained are true, that he/she has not suppressed any information
that might affect this application, and that he/she has read and
understands this affidavit. - :

SIGRATURE GF APPLICANT

SIGUATURE CF LOTARY PUBLIC

12. STATEMENT OF LICEMSED SPOHSOR - A signed statement From the liconsed

Spongor 1NAaicating tnat the licensed spunssr assumes full rasponsibility
for the campetent and proper conduct of the Lemporary pormit holdsr,
{§ 54-524.110(b)}

I hereby certify that I am a licensed, practizing

- Heartna A{d Specialist
and on this date i

’

_ W Should
he or sne, at any tums, [5GvE Ay cmpiloy or U will within

forty-21ghe (48} hours Y tha focrerars the Virsinwa f-sand far
Hearing Ald Specialisr WEILInT and by returning the bemmorams semie
to ene Board Ly cectitied mait. o

Paviged 17439

suonemadsy jeuiy
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DEPARTMENT OF SOCIAL SERVICES (BOARD OF)

REGISTRAR'S NOTICE: This regulation is excluded from
Article 2 of the Administrative Process Act in accordance

with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which|’

excludes from Article 2 regulations which are necessary to
meet the requirements of federal law or regulations,
provided such regulations do not differ materially from
those required by federal law or regulation. The
Department of Social Services will receive, consider and
respond to petitions by any interested person at any time
with respect to reconsideration or revision.

Tiile of Regulation: VR 615-08-1. Virginia Energy

Assistance Program.

Statutory Auibority: § 63.1-25 of the Code of Virginia.

Eifective Date: November 22, 1988

Summary;

Section 201 of the Immigration Reform and Control
Act of 1986 (Public Law 99-603) adds a new section
245A to the Immigration and Nationalily Act (INA).
Section 245A provides for the granting of lawful
femporary resident status (and, eventually, lawful
permanent resident status) fo certain aliens who have
resided Illegally in the United Stafes since before
January 1, 1982 Section 245A(h) provides that, for
five vears from the date of adjustment of status lo
temporary resideni, these aliens-with certain
exceptions—will be excluded fromm eligibility for
need-based federal programs of financial assistance
identified by the Aftorney General

Section 303 of the Immigration Reform and Control
Act adds a new section 2104 to the INA. Section 210A
provides for the granting of lawful temporary resident
status {o additional aliens to meef a shortage of
agriculiural workers, beginning in fiscal year 1990
The INA provides in effect that these Replenishment
Agricultural Workers or “RAWs” granfed Ilawful
temporary residen: status under section 210A will be
subject to most of the same ineligibilify rules as aliens
granted status under section 245A. (Aliens who receive
legal status under the new section 210 of the INA-~
Special Agricultural Workers or “SAWs”-are not
disqualified from federal programs of [financial
assistance, other than Aid to Families with Dependent
Children.)

The INA names several programs for which these
“245A” and "210A” aliens are (emporarily ineligible.
On August 24, 1987, the |Justice Depariment’s
Immigration &nd Naturalization Service (INS)

published a proposed rule naming additional programs
Ineligible. The proposed rule named LIHEAP as one
of fhe additional programs. Because this was a
proposed rule rather than a final rule, these aliens
were not yet excluded from LIHEAP under the

provisions of sections 245A and 210A. LIHEAP
grantees were notified of the proposed rule in
IM-87-18 dated September 2, 1987,

On July 12, 1989, INS published in the Federal
Register (54 FR 29434-29438) a final rule
Implementing the ineligibility provisions of sections
245A and 210A of the Imunigration and Nationality
Act, as amended. The final rule named LIHEAP as
onne of the need-based federal programs of financial
assistance from which the “245A" and “210A" aliens
are temporarily disqualified.

An Action Transmiltal was received on August 17,
1988, from the U.S. Departmenf of Health and Human
Services Family Support Administration, Office of
Community Services, and mandates an implementation
compliance date of October 1, 1989. The purpose of
this regulation is to bring Virginia’s LIHEAP funded
Energy Assistance Program infe compliance with
federal law and regulations.

Any alien who has obitained the status of an alien
lawfully admitted for temporary residence is ineligible
for a period of five years from the date such status
was obtained or October 1, 1988, whichever is later.
This shall not apply to a Cuban or Haitian entranf or
fo an alien who is an aged, blind, or disabled
individual.

The regulation set forth Rerein assures compliance
with federal regulations and iaws.

VR 615-08-1. Virginia Energy Assistance Program.

PART L
DEFINITIONS.

§ 1.1. The following words and terms, when used herein,
shall have the following meaning unless the context
indicates otherwise: '

“Departmeni” means the Department of Social Services.

“Disabled person” means a person receiving Social
Security disability, Railroad Retirement Disability, 100%
Veterans Administration disability, Supplemental Security
Income as disabled, or an individual who has been
certified as permanently and totally disabled for Medicaid
DUrposes.

“Eiderly person” means anyone who is 60 years of age
or older. :

“Household” means an individual or group of individuals
who occupies a housing unit and functions as an economic
unit by: purchasing residential emergy in common (share
heat); or, making undesignated payments for energy in the
form of renf (heat i3 included in the rent).
means the Income

“Poverty guidelines” Poverty
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Guidelines as established and published annually by the
Department of Health and Human Services.

“Primary heafing system” means the system that is
currently used to heat the majority of the house.

“Resources” means cash, checking accounts, savings
account, saving certificates, stocks, bonds, money market
certificates, certificates of deposit, credit unions, Christmas
clubs, mutual fund shares, promissory notes, deeds of irust,
individual retirement accounts, prepaid funeral expenses in
excess of $900, or any other similar resource which can
be liquidated in not more than 60 days.

“Energy-related, weather-related, or supply shortage
emergency” means a household has: no heat or an
imminent utility cut-off; inoperable or unsafe heating
equipment; major air infiltration of heusing unit; or a need
for air conditioning because of medical reasons.

PART 1L
FUEL ASSISTANCE.

§ 2.1. The purpose of the Fuel Assistance component is to
provide heating asgistance to eligible households to offset
the costs of home energy that are excessive in relation to
household income.

A. Eligibility criteria.

1, Income limits. Maximum income limits shall be at
or below 150% of the Poverty Guidelines. In order to
be eligible for Fuel Asgistance, a household’s income
must be at or below the maximum income limits.

2. Resource limits. The resource limit for a household
containing an elderly or disabled person shall be
$3,000. The resource limit for all other households
shall be $2,000. In order to bhe eligible for Fuel
Assistance, a household’s resources must be at or
below the amount specitied.

3. Allen status. Any alien who has obtained the status
of an allen lawfully admitted for temporary residence
is ineligible for a period of five years from the date
such status was oblained. This shall not apply lo a
Cuban or Haitian entramt or to an allen who is an
aged, blind or disabled individual.

B. Resource transfer.

Any applicant of fuel assistance shall be ineligible for
that fuel season if he improperly transfers or otherwise
improperly disposed of his legal or equitable interest in
nonexempt liquid resources without adequate compensation
within one year of application for Fuel Assistance.

Compensation thai is adequate means goods, services or
money that approximates the value of the resources.

This policy does not apply if any of the following occur:

1. The transfer was not done in an effort to become
eligible for Fuel Assistance;

2. The resource was less than the allowable resource
limit;

3. The disposition or transfer was done without the
person's full understanding.

§ 2.2. Benefits.

Benefit levels shall be established based on income in
relation to household size, fuel type, and geographic area,
with the highest benefit given to households with the least
income and the highest energy need.

Geographic areas are the six climate zones for Virginia
recognized by the National Oceanic and Atmospheric
Adminisiration and the United S5tates Department of
Commerce. The six climate zones are: Northern,
Tidewater, Central Mountain, Southwestern Mountain,
Eastern Piedmont, and Western Piedmont.

Each year, the Division o¢f Energy within the
Department of Mines, Minerals and Energy will supply
data on the average costs of various fuels.

Each year the benefit amounts for each geographic area
shall be determined by the following method:

A. A projection will be made of the number of
households who will apply for Fuel Assistance. The
projection will be based on the number of households who
applied the previous year increased by the additional
number of people who applied the year before.

B. An average grant per household will be determined
based on the estimated amount of funds that will be
available for benefits.

$ available average grant
no. of households

C. The benefits for each geographic area will be
determined by using the average grant as a base figure
and obtaining the highest and lowest benefits by using a
ratio for each area based on degree days and the cost of
various fuel types.

PART IIL
CRISIS ASSISTANCE.

§ 3.1. The purpose of the Crisis Assistance component is to
assist households with energy-related, weather-related or
supply shortage emergencies, This component is intended
to meet energy emergencies that cannot be met by the
Fuel Assistance component or other local resources.

A, Eligibility criteria.

In order to be eligible for Crisis Assistance, a household
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shall meet the following criteria:

1. All of the Fuel Assistance criteria as set forth in
Part II, § 2.1;

2. Have an -energy-related, weather-related or supply
shortage emergency as defined in Part I;

3. Other resources cannot meet the emergency
(including Fuel Assistance);

4. Did not receive Crisis Assistance during the current
federal fiscal year: October 15 - March 15.

B. Benefits.

An eligible household can receive no more than $200 for
Crisis Assistance during any federal fiscal year, unless the
assistance is for the major repair or replacement of
beating equipment, in which case the maximum amount of
assistance shall be $700.

The following forms of assistance shall be provided:

1. Repairs or replacement of inoperable or unsafe
heating equipment.

2. Payment of electricity when it is needed to operate
the primary heating equipment. Payment will be
limited to $200 maximum. Assistance may be provided
once every five years.

3. A onedlime-only payment per fuel
heat-related utility security deposit.

type of a

4. Providing space heaters.
5. Providing emergency shelter.

PART 1V,
COOLING ASSISTANCE.

§ 4.1. Cooling Assistance pregram is an optional component
of the Energy Assisiance Program that is designed to
provide help fo persons medically in need of cooling
assistance due to the heat.

Local agencies who choose this option will be given a
separate allocation that will be based on a percentage of
their crisis allocation and will provide the assistance no
earlier than June 15 through no later than August 31.

A, Eligibility criteria.

In order to be eligible {for cooling assistance, a
household must meet all of the fuel assistance eligibility
criteria and must be in critical medical need of cooling.

B. Benefits,

The assistance is limited to: no mwore than $200 for

repairing or renting a fan or air conditioner, purchasing a
fan, or paying an electric bill or security deposit; or no
more than $400 for purchasing an air conditioner.

PART V.
ADMINISTRATIVE COSTS.

§ b5.1. Local administrative expenditures for the
implementation of the Energy Assistance Program shall
not be reimbursed in excess of 7.0% of the program grant
allocation.

COMMONWEALTH of VIRGINIA

SOANW EMITH
FERISTAAH OF REGLLATIONS

VIRGINIA CCDE COMMISSION
General Assembly Building

POSTOTRCE BI040 A
RUCHMOND WIRGIRA 23208
4841 F35-3501

Qctober §, 1989

Larry D. Jackson, Cammissioner
Department of Soctal Services
8007 Discavery Drive
Richmond, Virginia 23229

Re:

YR £15.08-12. V¥irginia Energy Assistsnce Program, Part [I

Fuel Assistance

Dear Mr. Jackson:

This will acknowledge receipt of the above-referenced ragulations
from the Bepartment of Social Serv[ces.

As reguired by § 9-6.14:4.1 C.4.{c). of the Code of Virginia, I
have defermined that these reguiations are exempt from the aperation of
Article 2 of the Administrative Process Act since they do not differ
materially from those renuired by federal law.

Sincerely,

‘)

i her e et T

Jodn H. Smith
Regisrrar of Reqiriaticns

JHS:s Y
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EMERGENCY REGULATIONS

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation: Emergency Regulation for Spousal
Impoverishment,

VR 480-02-2.6100. Eligibility Conditions and Requirements.
VR £60-04-8.6. Spousal Impoverishment.

Stautory Authority; § 32.1-325 of the Code of Virginia.

Effective Dates: October 1, 1989 through September 30,
1990

Summary:

1. REQUEST: The Governor’s approval is requested to
adopt the emergency regulation entitled “Spousal
Impoverishment” regarding the treatment of income
and resources of an institutionalized individual who
has a spouse or dependent relative in the community.
This action esiablishes new methods for determining
income and resource eligibility and computing
post-eligibility income.,

2. RECOMMENDATION: Recommend approval of the
Department’s request to take an emergency adoption
action regarding Spousal Impoverishment. The
Department intends to initiste the public notice and
comment requiremenis confained in the Code of
Virginia § 9-6.14:7.1.

/s/ Bruce U. Kozlowski
Date: September 13, 1989

CONCURRENCES:

Secretary of Health and Human Resources:
Concur:

/s/ Eva S, Teig

Date: September 18, 1989

4. GOVERNOR'S ACTION:

Approve:

/s/ Gerald L. Baliles
Governor

Date: September 21, 1989

5. FILED WITH

/3/ Joan W, Smith
Registrar of Regulations
Date: September 26, 1989

6. BACKGROUND: The Medicare Catastrophic
Coverage Act (MCCA) of 1988 (P.L. 100-360), enacted
July 1, 1988, included a provision [§ 303(a)] which
redesignated § 1924 of the Social Security Act as §
1925 and replaced it with a new § 1924. The new §
1924 seils forth special rules for determining eligibility
of persons who are likely to be institutionalized for a
continuous period in a medical institution or a nursing
home, or who are likely to receive home and

community-based waiver services for a continuous
period. The provisions of § 1924 are effective on
October 1, 1989, regardless of whether the Secretary
of Health and Human Services has jissued
implementing regulations.

The provisions of § 1924 define new methods for
determining income and resource eligibility and set
forth a new method of computing post-eligibility
income for institutionalized individuals who have
spouses and dependent relafives at home. These new
requirements allow a communily spouse (or other

dependeni relative) of a nursing Home patient a
minimum income allowance for basic living expenses
and protect for the cominunity spouse a specified
amount of the resources which the institutionalized
spouse owns individually or joinHy with the community
spouse. In this way, the communily spouse js not

completely Iimpoverished In order for the
Institutionalized spouse fo become eligible for
Medicaid.

The Secretary of Health and Hurman Services has not
issued regulations interpreting fhe statutory language
of § 1924, The Act contains a number of vague
Dlirases such as “as soon as practicable” or "the state
shall promptiy” which must be defined for purposes of
implementation. In the absence of either federal
regulations or officlal interpretive guidelines, the
Commonwealth must issue regulations in compliance
with the Administrative Process Act of the Code of
Virginia. The Department is concurrently requesting
the Governor’s approval of the attached State Plan
Amendment 89-21 necessary for federal approval.

This emergency regulation is based upon draft
interpretive guidelines obtained from Region III of the
Health Care Financing Adminisiration (HCFA). These
draft guidelines became available in July, and HCFA
will nmot predict the issuance date of the final
guidelines. Therefore, the Department must request
authorization from the Governor to adopt an
emergency regulation effective October 1, 1989,

The emergency regulation is based upon the stafutory
language where that is clear, and upon the drait
interpretive guidelines obtained from HCFA where
interpretation is required. The levels of income and
resource standards are the minimum required by
federal law.

One area of siate option is included In this emergency
regulation. The federal statute allows states optionaily
to apply these income and resource rules to
individuals in home and community based care waiver
programs, These individuals receive services intended
to prevent their entering nursing homes. The

Department has determined that is important to
evaluate eligibility for these individuals in the same
way as if they were Iinstitutionalized. This similar
treatment ensures that individuals are not forced lo
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enter nursing homes to become eligible for Medicgid
if services in the home would cost Medicaid less than
nursing home care. Failure to implement spousal
allowance rules for both groups simultanecusly could
result in unnecessary and more expensive nursing
home placements for individuals who otherwise would
remain ai home under fhe waiver program.

7. AUTHORITY TO ACT: The Code of Virginia (1950}
as amended, § 32.1-324, grants to the Director of the
Department of Medical Assistance Services the
authority to administer and amend the Plan for
Medical Assistance in lieu of Board action pursuant to
the Board's requiremenis. The Code also provides, In
the Administrative Process Act (APA) § 9-6.14:8, for
this agency’s adoption of emergency regulations
subject to the Governor’s approval. Subsequent to the
emergency adoption action and filing with the
Registrar of Regulations, the Code requires this agency

the 1989 General Assembly.

9. RECOMMENDATION: Approval of this emergency
regulation to become effective on October I, 1959.
This regulation is to remain in force for one full year
or until superseded by final regulations promuigated
through the APA. Without an effective emergency
regulation, the Department of Medical Assistance
Services would lack the authority to implement lhe
Spousal Impoverishment policy.

10. Approval Sought for VR 46002-2.6100 and VR
460-04-8.6.

Approval of the Governor is sought for an emergency
modification of the Medicaid State Plan in accordance
with the Code of Virginia § 96.14:4.1 (C¥5) to adopt
the following regulation:

to initiate the public notice and comment process as

‘ VR 460-82-2.6L80. Eligibility Cenditions and Reguirements.
confained in Article 2 of the APA,

Without an emergency reguiation, an amendment to
the Sfate Plan cannot become effective until the
publication and concurrent comment and review
period requirements of the APA’s Article 2 are met
Therefore, an emergency regulation is needed to meet
the October 1, 1988, effective date established by
MCCA § 1924, Simultanecusly, the Department Iis
requesting the Governor’s approval of the State Plan
Amendment which is necessary for federal approval
Obtaining federal approval is required fo protect the
federal financial participation in the Departmeni’s
pbudget.

3. For families and children,
each family member

AFDC level §
Monthly Medically needy levels § See Below
Other as follows §

4. Amounts for incurred medical
expenses not subject to payment
by a8 third party

Except as provided &. Health insurance premiums,
in § 1924 of the Act, deductibles and co-insurance
8. FISCAL/BUDGETARY IMPACT: The Spousal the policies reflected charges

Impoverishment provisions of the Medicare ;ﬂ Cé iﬂ;ms 1;51391;13'- N dical .
: ee Supplemen or . MNecessary medical or remedia
f;:asf;m) I:l;fa Cg:ﬁzigse Aa‘.:sts;gialt‘gffs I::;;g bgf: bg:g:é&d additional policies care not covered under the

relative to § 1924. Medicaid plan (Reasonable
Catastrophic Coverage Bill as previously submitted lo
the Department of Planning and Budget. Lisfed below
Is a refteration of those costs related to Spousal
Impoverishment that have been previously submitted.

limits on amounts are described
in Supplement 3 to ATTACHMENT
2.6-4.) (No limits on amounts
are applied)

5. An amount for maintenance of &
single individual's home for not
longer than 6 months, 1f &
physician has certified he or she
is likely to return home within
that period.

Cost: Income Retained by Spouse
Total GF NFG
FY90 § 8,486,680 4,224,549 4,272,131
X Yes. Amount for maintenance of
Cast: Resources Retained by Spouse home $........ See B.2.
Total GF NFG No.

FY9o § 7,800,426 3,878,372 3,922,054 1802(1) of the Act, 6. S5 benefits paid under

P.L. 99-643 § 1611(e)(1)(E) of the Act to
Total (§ 3(b)) individuals who receive care In
a hospital, SNF, or ICF.
Total GF NGF For § 1824 policies see 5a.
Fygo $16,297,106 8,102,921 8,194,185 435.711 C. Financial Eligibility - Categorically
435.721 and Medically Needy and Qualified
435.831 Medicare Beneficiaries

These funds were appropriated to the Department by
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1. Income disregards - Categorically
and Medically Needy and Qualified

Medicare Beneficiaries

B.2. Group I =~ $218.67; Group II - $250.00; Group III
= $323.00
B.3. For appropriate family size (see Supplement 1 to

Attachment 2.6A, Page 2) :

Maintenance Standard for community
spouse and other dependent family
members under § 1824 of the Act.

7.

a. Community Spouses

X 1. Standard based on formula
contained 1n § 1924(d) is
used.

2. Maximum standard
contained in § 1924(d4)3.
3. A fixed standard which is

greater than the minimum
standard described in

8 1924(d) plus actual
shelter costs not to
exceed maxlimum

gtandard contained in

§ 1924(d)(3)(c).

The standard used 1s ....

b. Other family members who are
dependent.
X 1. Standard based on the
formula contained in

§ 1924{d)(1)(e) is used.

. A fixed standard greater
than the amount which
would be used if the
formula described
in § 1924(d){1)(c)
were used

The standard used is ....

X c¢. The standards described above
are used for individuels
recelving home and community
based services in lieu of
services provided in medical
or remedinl institutions.

Definition of dependency.

The definition of dependency
below 1s used to define
dependent children, parents
and siblings for purpeses

of deducting allowances
under § 1824.

The definition used is:

Dependent Children = A couples’
children age 21 and older who
live with a community spouse
and who may be claimed as
dependents by either member of
a couple for tax purposes under
the Internal Revenue Services
Code. This also includes minor
children under gzge 21 who live

with a community spouse.

Dependent Parents — Parents

of elther member of a couple
who reside with the community
spouse and who may be claimed
as dependents by elther spouse
for tax purposes under the
Internal Revenue Services Code.

Dependent Siblings — A brother
or sister of either member of
a couple {including and half-
brothers and half-sisters and
giblings galned through
adoption) who reside with the
community spouse and who may be
claimed by either member of
the married couple for tax
purpcses under the Internal
Revenue Services Code.

1924 Provisions

. Income and Resource eligibility
policies used to determine
eligibility for
institutionalized spouses who
heve spouses living in the
community are consistent with
§ 1824,

. In the determination of
regource eligibility the
state resource standard is
$12,000,

. The definition of undue hard-
ship or purposes of determining
1f institutionalized spouses
recelve Medicald in spite
of having excess countable
resources ls described below:

Denial of Medicaid eligibility
would result in the
institutionalized spouse

heing removed from the
institution and unable to
purchase life-sustaining
medical care.

VR 460-04-8.8. Spousal Impoverishment.

Part 1. General.
Articie 1. Definitions.

§ L1 Definitions. The following words and terms when
used in these regulations, shall have the following
meanings unless the context clearly indicates otherwise:

“Acceptable medical evidence” means either (1}
certification by a nursing home preadmission screening
committee; or (2) certification by the individual’s attending

- physician.

“Applicable percent” means that percentage as defined
in § 1924 (dy3)B) of the Social Security Act.

“As soon as practicable” (transfer of resources) means
within 90 days from the date an institutional spouse
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agrees lo transfer resources fo the community spouse,
unless the Depariment determines that a longer period is
necessary.

“At the beginning” of a conlinuous period of
institutionalization means the first calendar month of the
most recent continuous period of institutionalization or
receipt of waiver services.

“Community spouse” means a married person Who Is
nol an inpatient af a medical institution or nursing
Jacility and who is married to an institutionalized spouse.

“Community spouse mainterance needs allowance” Is
an amount by which the applicable percent of /12 of the
FPL for a family of 2 in effect on July I of each year,
plus an excess shelter allowance exceeds the amount of
monthly income otherwise available to the community
spouse. The community spouse maintenance allowance
cannot exceed §1500 except pursuant to a court order or
an amount designated by a DMAS hearing officer.

“Community spouse resource dallowance” means the
difference between a couple’s countable resources and the
greatest of (aj the spousal share, not to exceed $60,000; or
(b) the spousal resource standard, $12,000; or (¢} an
amount (transferred to the commurnity spouse by the
institutionalized spouse pursuant to a court order; or (d)
an amotint designated by a Departrment hearing officer.

“Continvous period of institutionalization” means thirty
(30) consecutive days of institutional care in a medical
institution or nursing facifity, or thirty (30} consecutive
days of receipt of waiver services, or thirty (30)
consecutive days of a combination of institutional and
waiver services. Continuily is broken only by thirty (30} or
more days absence from institutionalization or waiver
services.

“Countable resources” means all norn-exempt resources,
except jfor a couple’s home, conltiguous property,
household goods, and one automchile. (These items are
exempt for purposes of determining the combined and
separate resources of . institutionalized and Community
Spouses only,)

“Department” means
Assistance Services.

the Department of Medical

“Dependent child” means a child age 21 years old or
older, of either spouse, who lives with the community
spouse and who may be claimed as a dependent by either
member of the couple for tax purposes pursuant to the
Internal Revenue Code.

“Dependent parents” means a parent of either member
of a couple who resides with the community spouse and
who may be claimed as a dependeni by either member of
the couple for fax purposes pursuant lo the Internal
Revenue Code.

“Dependent sibling” means a brother or sister of either
member of a couple (including half brothers and haif
sisters and siblings gained through adoption) who resides
with the community spouse and who may be claimed by
either member of the couple for tax purposes under the
Internal Revenue Code.

“Exceptional circumstances resuliing in significant
financial duress” means circumstances other than those
taken into accoun! In establishing the spousal
maintenance allowance for which the communily spouse
incurs expenses in amournts that he cannot be expected lo
pay from the spousal mainienance allowance or from
amournts held in the community spouse resource
allowance.

“Excess shelter allowance” means the actual monthly
expense of maintaining the commurnity spouse’s residence
that exceeds 30% of the community spouse maintenance
needs allowance, but limited to fhe toial of rent or
mortgage (including interest and principal), taxes and
insurance, any maintenance charge for a condominium or
cooperative, and utiities (if not included in the rent or
maintenance charge) except that wlilily expenses will not
be included to the extent that they exceed the standard
deduction under the Food Stamp program that would be
appropriate to the number of persons living in the
community spouse’s household.

“Federal Poverty Level or FPL” means the annual
Federal Poverty Level as computed by the Office of
Management and Budget and published in the Federal
Register.

“Initial determination” means

A. eligibility determinations made in conjunction with
Medicaid applications filed during an individual’s most
recent continuouts period of institutionalization, or

B. the firsi redefermination of eligibility for a Medicaid
eligible institutionalized spouse after being admitied to an
institution or receiving waiver services.

‘“Initial redetermination” means those redeterminations
of eligibility for a Medicaid eligible spouse which are
regularly scheduled, or which are made necessary by «
change In the individual’s circumstances.

“Institutionalized spouse” means a married person who
is an inpatient af a medical institution or nursing facility
or who is receiving waiver services and who is likely fo
remain in such factlity or under such care, and whose
spouse is not an inpatient af a medical institution or
nursing facility.

“Likely to remain” in an Institution means a reasonable
expectation based on acceptable medical evidence that an
individua! will be an instiluiionalized spouse for thirty (30
consecultive days, even if his institutionalization or waiver
services actually ferminate in less than thirty (30)
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consecutive days.

“Maintenance needs standard” means an income
standard to which a communily spouse’s or other family
member’s income is compared in order to determine the
Community spouse’s and other family members'
maintenance allowance.

“Medical institution or nursing facility” means hospitals,
skilled nursing facilities, intermediate care facilities
(including ICF/MR) consistent with the definitions of such
institutions found in the Code of Federal Regulations at
42 CFR 435.1009 and which are authorized under Virginia
law to provide medical care.

“Minor” means a child under age 21, of either spouse,
who lives with the community spouse.

“Other family members” means children who are minors
or dependent, and dependent parents and siblings (of
either member of a couple) who reside with the
commurity spouse.

“Qther family members maintenance needs aliowance”
means an amount for each family member, equal to I/3 of
the applicable percent of 1/2 of the FPL for a family of
two in effect on July 1 of each year, reduced by the
amount of the monthly Income of that family member.

“Otherwise available income andfor resources” means
income and resorrces which are legally available to the
community spouse and to which the communilty spouse
has access and control,

“Promptly assess resources” means within 45 days
unless the delay is due to non-receipt of documentation or
verification, if required, from the applicant or from «a
third party.

“Resource assessment” means an appraisal completed
by request, of a couple’s combined countable resources at
the beginning of each continuous period of
institutionalization beginning on or after September 30,
1989.

“Spousal resource standard” means rthe minimum
amount of a couple’s combined countable resources
(312,000 in 1989 and as increased each year beginning in
1990 by the sarme percentage increase as in the Consumer
Price Index) necessary for the communily spouse lo
maintain himself in the community.

“Spousal share” means 12 of the couple’s countable
resources at the beginning of the most recent continuous
period of institutionalization, or at the beginning of a
continuous period of receipt of waiver services, as
determined by a resource assessment.

“Spouse” means a person who is legally married lo
another person under Virginia law.

“State Plan”
Assistance.

means the State Plan for Medical

“Undue hardship” means deniol of Medicaid eligibility
would result in the institutionalized spouse being removed
Jfrom the institution and unable to purchase life sustaining
medical care.

“Warver services” means Medicaid reimbursed home or
community-based services covered under a 1915c) waiver
approved by the Secretary of the United Stales
Department of Health and Hurman Services.

Part 2. Resource Assessments and Eligibility.
Article 1. General.

§ 2.1 Applicability. Resource assessment and resource
eligibility rules contained in Part 2 of these regulations
shall apply to:

A. persons whose first continuous period of
institutionalization began on or after September 30, 1989;
and

B. [nstitutionalized persons who leave the institution (or
cease recefving waiver services) for at least thirty (30)
consecutive days and who are readmitted to the
institution for a continuous period (or begin receiving
waiver services for a continuous period on or after
September 30, 1989) are subject to the rules described
herein,

Article 2. Assessments of Couple’s Resouvirces.

§ 2.2 Resource assessment initiated. A

assessment shall be initiated:

resource

A. Upon payment of a fee (the amount of which is
determined by the Department of Social Services) by
either member of a couple, or a representative acting on
behalf of either spouse, if the institutionalized spouse has
not applied for Medicaid; or

B. Upon application for Medicaid by an institutionalized
spouse who has a community spouse.

§ 23. Notification of documentation required. When a
resource assessment is initiated, the Department of Social
Services shall notify the applicant of all relevant
documentation required to be submilied for the
assessment.

§ 24. Failure to provide documentation. If an applicant
fails to provide requested documentation within 45 days
of receipt of notification sent pursuant fo § 2.3, the
Depariment shall notify him that the assessment cannot
be compileted.

§ 2.5. Notification of assessment and appeal rights. The
Department shall provide each member of a couple with
copies of the completed resource assessment and the
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documentation used to produce it. The Department shall
notify the couple of the procedure by which to appeal the
resource assessmeril,

§ 26. Appeal of resource assessment,

A. Non-Medicaid application. If the resource assessment
was conducted pursuant fo @ non-Medicaid appfication, it
may be appealed pursuant to the existing Client Appeals
regulations (42 CFR 431 Subparl! E).

B. Medicaid application. A resource assessment which
was conducted pursuant fo a Medicaid application
submitted by the institutionalized spouse may be appealed
pursuant to existing Client Appeals regulations (42 CFR
431 Subpart E).

Article 3. Resource Efigibility Determinations For
Institutionalized Spouses.

§ 2.7, Applicability. This article shail be used to determine
an institutionalized spouse’'s initial and conlinuing
eligibility for his current continuous period of
institutionalization.

& 2.8 Initial eligibility deferminations. Except as provided
in §§ 210 and 2.11 of these regulations, an
institutionalized spouse is eligible for Medicaid if the
difference beiween the couple’s combined countable
resources and its community spouse resource allowarice
(as defined in § 1.1) is equal to or less than the
appropriate Medicaid resource limit for one person.

§ 2.8. Initial determinalions of ineligibility. If the
difference between « couple’s current combined countable
resources and Its community spouse resource aflowance is
greater than the appropriate Medicaid resource limit for
one person, the institutionalized spouse shall be ineligible
for Medicaid until the couple’s combined countable
resources are reduced fo the grealest of:

A. the State’s spousal resource standard ($12,000) plus
the appropriate Medicaid resource limit for one person; or

B. the spousal share (not to exceed $60,000) plus the
appropriate Medicaid resource limit for one person, or

C. a court ordered spousal share plus the appropriale
Medicard resource limit for one person; or

D. a spousal allowance determined necessary by a
Department hearing officer plus the appropriate Medicaid
resource limft for one person.

§ 2.10. Revisions fo the community spouse resource
allowance. For the purposes of this Article, a community
spouse resource allowance may be revised if:

A. a Department hearing officer determines on appeal
that the income generated from the communify spouse
resource allowance as originally calculated as described in

§ 2.8 of this article is inadequate o raise the community
spouse’s income to the minimum amount to be deducted
as a maintenance «allowance in the post-eligibilily
determination made pursuant to Part 3 of these
regulations; or

B. a Despariment hearing officer determines on appeal
that the original calculation was incorrect; or

C. when the Department defermines that the original
information With which the spousal share was calculated
was incorrect.

§ 211 Additional resource exclusions. If ar
institutionalized spouse has resources exceeding the
appropriate Medicaid resource limit for one person, the
following are deducted from his resources for the purpose
of establishing eligibifity, as appropriate:

A the amount of resources which the institutionalized
spouse has transferred fo the communily spouse or fo
other dependents pursuani to a court support order; and

B. support rights of institutionalized spouses assigned to
the Commorwealth.

C. any support rights which cannot be assigned due lo
the institutionalized spouse’s legal incompetency and upon
which the Commonwealth would have o legal right to
recover against the cormmunily spouse.

D, any amount necessary to make the individual eligible
if the Department defermines thai the denial of Medicaid
would create undue hardship as defined in § 1.1 of these
regulations.

§ 2.12. Redefermination of eligibility of institutionalized
spouses. Beginning with the first calendar month following
the date of the initial determination of eligibility unless §¢
2.18 or 2.19 of these regulations applies, the institutional
spouse’s continuing eligibility shall be determined based
solely on resources held in his name. The community
spouse’s resources shall not be deemed available to the
institutional spouse in the month following the month of
the initial month of ongoing eligibifity.

§ 2.13. Posteligibility resource transfers. After an initial
determination of eligibility, an institufionalized spouse
may transfer to his community spouse any of lhe
communrily spotise resource allowance which Is not
already titled fo the community spouse. Amy amount of
the community spouse resource allowance which is not
transferred pursuant fo this section end which is not
actually available to meet the communify spouse’s needs,
shall be deemed avaidable fo the mstitutional spouse for
the purpose of determining continuing eligibility.

§ 2.14. Protected periods of eligibility. Subject to § 2.15,
for 80 days after an initial determination of eligibility, ar

institutionalized spouse’s eligibility shall be protected (ie.,
the resources in the communily spouse resource allowarce
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shall not be attributed o the institutionalized spouse} to
allow him time to legally lransfer resources pursuant to §
213 if the institutionalized spouse expressly indicates his
intention fo effect such a iransfer, Absent such an
expression of intent, the protected period will not extend
bevond the end of the month in which eligibility is being

determined. The Depariment may extend the protected
period if it finds an extension Is necessary.

§ 2.15. Exception to protecied period of eligibility. If, at
the time of an inftial determination of eligibility a
communily spouse has title o resources equal to or
exceeding his community spouse resource allowance, no
protected period of eligibility shall exist. In this
circumstance, an institutionalized spouse may (transfer
resources in any amount lo the community spouse,
pursuant to § 1917 of the Social Security Act, but there
shall be no protected period of eligibility for doing so.

§ 2.16. Additional resources acquired during protected
period of eligibility. If a couple obtains additional
resources during a protected period of eligibility, the
additional resources shall be exempt during the protected
period if: :

A. the new resources combined with other resources the
institutionalized spouse intends to retain do not exceed
the appropriate Medicaid resource limit for one persom
and/or

B. the institutionalized spouse intends to transfer the
new respurces during the protected period of eligibility to
the community spouse, and the community spouse’s
resources are less than the community spouse resource
allowance.

§ 2.17. Resources iransferred pursuant to § 1917 of the
Act. Provided transfers are made within one month of the
inftial determination of eligibility, Resources held by an
institutionalized spouse shall not be counted in
determining continuing eligibility when § 1917 transfers
are made to parties for which there Is no penalty for
failure to receive equitable value, or transfer for which
equitable value is received.

§ 218 Resource eligibility determinations n retroactive
periods.

A. First application for medicaid. In each of the three
(3) months preceding an insiitutionalized spouse’s first
application for Medicaid in the current continuous period
of institutionalization for which resource eligibility is to be
determined, the community spouse resource allowance
shall be deducted from the couple’s combined countable
resources.

B. Later applications for Medicaid. In later applications
for the same period of institutionalization, including
refroactive months, the community spouse resource
allowance shall not be deducted for the couple’s combined
countable resources except in the first month in the

retroactive period for which eligibility is being delermined.

§ 2.19. Eligibility for community spouses and other family
members.

Resources are considered under Lhe eligibility rules
which would apply to the community spouse and other
family members, regardless of the rules governing fhe
nstitutionalized spouse.

Part 3. Posi-Eligibility Process.
Article 1. General.

§ 3.2, Applicability. The Post-eligibility process contained
in Part 3 of these regulations shall apply to persons living
in a nursing facility and to persoms receiving services
under home and community-based waivers. This process
determines how much such persons contribute to the cost
of their institutional care andfor waiver services.

Article 2. Income.

§ 3.3 Determining Ownership of Income. A couple’s
ownership of income shail be determined as follows,
without regard to state laws governing community
property or division of maritai property:

A. Income from non-irust property. Unless ¢ Department
hearing officer determines that the institutionalized spouse
hkas proven lo the conifrary by a preponderance of the
evidence:

1. income paid fo one spouse belongs to that spouse;

2. each spouse owns one half of all income paid to
both spouses jointly;

3. each spouse owns onghalf of any income which
has no instrument establishing ownership,

4. income paid in the name of either spouse, or both
spouses and at least one other party, shall be
considered available to each spouse in a proportionate
share. When income is paid lo both spouses and each
spouse’s individual interest is not specified, consider
one-half of therr joint interest in the Income as
available to each spouse,

B. Income from trust property. Ownership of trust
property shall be determined pursuant to the State Plan,
except as follows:

1. each member of a couple owns the Income from
trust property in accordance with the trust’s specific
terms.

2. §if a trust jnstrurment is not specific as io the
ownership interest in income, ownership shall be
determined as follows:

a. income paid lo one spouse belongs fto that
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Spoiise;

b. onehalf income paid to both spouses shall be
considered available to each spouse;

c. Income from a trust paid in the name of either

. Spouse, or bolh spouses and ail least one other
party, shall be considered available to each spouse
in a proportionate share. When income from a trust
is paid to both spouses and each spouse’s Individual
interest Is not specified, consider one-half of their
Joint interest in the income as available lo each
spouse.

C. Income owned jointly with other family members.
Total separately, income owned by each spouse and each
family member. Income compuled for this purpose
includes Income which has been deducted in determining
eligibility, or which would be deducted in determining
eligibility for the community spouse and other family
members if they applied for Medicaid.

Article 3. Patient Pay.

§ 34 Applicability. After all appropriate deductions
pursuant to §§ 3.5, 3.6, and 3.7 have been made from an
institutionalized spouse’s gross monthly income pursuant
to this article, the balance shall constitute the amount the
Institutionalized spouse shall pay for Institutional or
waiver services.

§ 3.5 Mandatory deductions from institutionalized

spouse’s income. The following amounts shall be deducted

Jrom the institutionalized spouse’s gross monthly income:
A. a personal needs allowance of $30.00; and

B. lhe community spouse maintenance allowance as
calculated pursuant to § 3.6; and

C. the family maintenance allowance,
calculated pursuant to § 3.7; and

if any, as

D. incurred medical and remedial care expenses
recognized under State law, not covered under the State
Plan and not subject to third party payment.

§ 3.6. Community spouse maintenance allowance.

A. The community spouse maintenance allowance shall
be the greatest of the following amounts:

1. the tolal of the community spouse maintenance

needs standard and the excess shelter allowarnce,; or
2. an amount set in a spousal support court order; or
3. an amount determined necessary by a Department

kearing officer because of exceptional circumstances
resulting in extreme financial duress.

B. Deductions are not made from the income of the
institutionalized spouse income when the allowances are
not actually made available to the community spouse.

§ 3.7. Famnily members mairtenance needs allowarnce.

A. An amount equal to 1/3 of the minimum monthly
standard for the community spouse (withoul regard to
excess shelter allowances) minus each family member’s
income, shall be deducted for the maintenance of each
family member.

B. This allowance is to be deducted regardiess of
whether the institutionalized spouse actually makes the
allowance available to the family member.

Part 4. Appeals.
Article 1. General,

§ 4.1. Applicability. The appeals process contained in Part
4 of these regulations shall apply to appecls of initial
determinations and redeterminations of resources and
income amounts and allowances made in connection with
applications for Medicaid benefits by spouses
institutionalized for a continuous period on or after
September 30, 1989, or receiving waivered services for a
continuous period on or after September 30, 1959,
pursuant to existing Client Appeals regulations.

Article 2. Notification.

§ 4.2. Notices. Written notices are to be provided to the
institutionalized spouse and the communily spouse
advising them of:

A. The amounts deducted for spousal and family
allowances used in the post-eligibility calculation; and

B. Their rights ta appeal the amounts deducted in the
calculations for determining the spousal and family
allowances used in the post-eligibility calculation.

§ 4.3. Regulatory authority. Hearings and appeals held for
the purpose of § 4.1 are consistent with regulations at 42
CFR § 431 Subpart E.

§ 44 Hearing officer authorily. Through the appeals
process applicable as described in § 41 of these
regulations, hearing officers shall prescribe appropriate
increases in spousal maintenance allowances in the event
they delermine that exceptional circumstances exist which
cause financial duress to the communilty spouse.

0k % % % % % ¥

Title of Regulation: Emergency Regulation for
Dispropertionate Share Adjusimenis to Hospitals.

VR 460-62-4.191. Methods and Siandards for Establishing
Paymenti Rates - In-Patient Hospital Care.

Statutorv Authority: § 32.1-325 of the Code of Virginia,
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Effective Dates: Sepiember 29, 1989 through Sepiember 28,
1990.

Summary:

1. REQUEST: The Governor’s approval is hereby
requested fo adopt the emergency regulation entitled
Disproportionate Share Adjustments (DSA) fo
Hospitals, This DSA policy will enable the Department
of Medical Assistance Services (DMAS) fo make these
pavment adjustments {o qualifving hospitals.

2. RECOMMENDATION: Recommend approval of the
Department’s request fp take an emergency adoption
aciion concerning Disproportionate Share Adfusiments.
DMAS intends to complefe the Article 2 process as
contained in the Code of Virginia § 96.147.1

/8/ Bruce U. Kozlowski, Director
Date: September 18, 1989

3. CONCURRENCES:

Secretary of Health and Human Resources:
Concur:

/s/ Eva 8. Teig

Date: September 18, 1989

4. GOVERNOR'S ACTION:

Approve:

/s/ Gerald L. Baliles
Governor

Date: September 25, 1989

5. FILED WITH:

/s/ Joan W, Smith
Regisirar of Regulations
Date: September 29, 1989

DISCUSSION

6. BACKGROUND: This action amends the methods
and standards for establishing payment rales for
Inpatient Hospital Care (Attachment 4.19 A) by adding
minimum uniform criteria in the definition of
disproportionate share hospitals and the payment
adjustments fo such hospitals.

DMAS originally adoptfed and filed with the Registrar
of Regulations, on September 29, 1958, an emergency
regulation for Disproportionate Share Adjustments.
The effective period for that emergency regulation
ends September 28, 1989, The emergency regulation
language was also immediately filed for federal
approval with the Health Care Financing
Administration (HCFA). Federal approval was
necessary ‘to protect DMAS federal financial
participation.

The Administrative Process Act § §6.147.18 stafes:
“In formulating any regulation, inciuding bui not
limited to those in public assistance programs, the
agency pursuant fo its public participation guidelines
shall afford interested persons an opportunity {to
submit data, views, and arguments, either orally or in
wriling, fo the agency or is specially designated

subordinate.” HCFA did not submit its final written
views concerning the original DSA regulation until
April 25, 1989,

Subsequently, DMAS submitted its proposed
regulations for the APA comment period. The
proposed rules were published in the July 3, 1989,
Virginia Register for comiments through September 1,
1989. The final regulations will be effective Novernber
8, 1989. Therefore, this emergency regulation is
needed to cover the period between September 29,
1889 and Novermnber 8, 1588,

7. AUTHORITY TQ ACT: The Code of Virginia (1950)
as amended, § 32.1-324, grunts fo the Director of ihe
Department of Medical Assistance Services the
authority fo adminisier and amend the Plan for
Medical Assistance in lieu of Board action pursuant

fo the Board’s requirements. The Code also provides,
in the Administrative Process Act (APA) § 96.14:8, for
this agency’s adoption of emergency regulations
subject to the Governor's approval. Subsequent to the
emergency adoption action and filing with (the
Registrar of Regulations, the Code reguires this
agency to conform to the requirements of Article 2 of
the APA.

During the formulation of the proposed regulations,
DMAS  received significant comments and views,
between QOctober, 1988, and April, 1989, from the
HCFA, Without an emergency regulation, this
amendment to the State Plan cannot becomne effective
urntil the final rules’ publication and concurrent
comment and review period requirements of the
APA’s Article 2 are mef Therefore, a short-term
emergency regulation is needed to afford the
operating authority the Department requires until the
final APA regulations become effective. This
emergency regulation Immediately promulgates the
language of the final regulaiion without waiting for
the 30 day review period for the final regulations.

8. FISCALBUDGEYARY IMPACT: Under Virginia's
revised prospective payment system, 45 hospitals
qualify and receive disproportionate share
adjustments. No new costs are associgted with this
action. The regulation’s funding needs were addressed
in the October I, 1988, budget subrnission.

9. RECOMMENDATIONS: Recomimend approval of
this request to iake an emergency adoplion action fo
become effective upon its filing with the Registrar of
Regulations. From its effective date, this regulation is
to remain in force unfil superseded by final
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regulations promudgated through the APA. Without an
effective emergency regulation, the Department would
lack the authorily lto administer its policy for
disproportionate share adjustments to hospitals.

10. Approval Sought for VR 460-02-4.191.

Approval of the Governor is sought for an emergency
modification of the Medicaid State Plan in accordance
with the Code of Virginta § 96.14:4.14C)5) to adopt
the following regulation:

V. The reimbursement sysiem for hospitals includes
the following components:

(T) Disproportionate share hospitals defined.

Hospitals which have a disproportionately higher level
of Medicaid patients and which exceed the ceiling
sheuld shal/ be aliowed a higher ceiling based on the
individual hospital’s Medicaid utilization. This sheuld
skall be measured by the percent of Medicaid patient
days io total hospital patient days. Each hospital with
a Medicaid utilization of over 8% shewld shall receive
an adjustment to its ceiling. The adjustment shewld
shall be set at a percent added to the ceiling for each
percent of utilization up to 30%. Effective July I,
1988, the following criteria shall be mel before a
hospital is determined to be eligible for a
disproportionate share payment adjusiment.

A, Criteria.

1. A Medicaid inpatient ulffizalion rate in excess of
8% for hospitals receiving Medicald payments in the
Commonwealth, or a low-income patfent utilization
rate exceeding 25% (as defined in the Omnibus Budget
Reconciliation Act of 1987 and as amended by the
Medicare Catastrophic Coverage Act of 1988); and

2. At least two obstetricians with staff privileges at
the hospital who have agreed lo provide obstetric
services to individuals entitled to such services under
a State Medicaid plan. In the case of a hospital
located in a rural area (that is, an area outside of a
Metropolitan Statistical Area, as defined by the
Executive Office of Management and Budgetl) the
term “obstetrician” includes any physician with staff
privileges at the hospital lo perform nonemergency
obstetric procedures.

3. Subsection A.2 does not apply to a hospital:

a. at which the inpatients are predominantly
individuals under 18 years of age; or

b, which does not offer nonemergency obstetric
services as of December 21, 1957,

B. Payment! adjustment.

1. Hospitals which have a disproportionately higher
level of Medicald patients shall be allowed a
disproportionate share paymernt adjustmeni based on
the individual hospital’s Medicaid utilization. The
Medicaid utiization shall be determined by dividing
the number of Medicaid inpatient days by the total
number of inpatient days. Each hospital with a
Medicaid utilization of over 8% shall receive a
disproportionate share paymeni adjustment. The
disproportionate share payment adjustment shall be
equal to the product of (i) the hospital’s Medicaid
utidization in excess of 8%, times (i} the lower of the
prospective operating cost rate or ceiling.

2. A pavment adjustment for hospitals meeting the
eligibility criteria In subsection A above and
calculated under subsection B (1) above shall be
phased in over a 3-vear period. As of July 1, 19587
the adiustment shall be at least one-third the amount

of the full payment adjustment; as of July 1, 1958,
the payment shall be at least two-thirds the full
payment adjustment; and as of July 1, 1990, the
payment shall be the full amount. of the payment
adjustment. However, for each vear of the phase-in

period, no hospital shall receive a disproportionate
share payment adiustment which is less than it would
have received if the payment had been calculated
pursuant to § V (5) of Attachment 4.194 to the State
Plan in effect before July I, 1988.

'This effective date tiracks an emergency regulation adopted
September 29, 1988, by the Director of the Department of Medical
Assistance Services, pursuant to the Code of Virginia § 9-6.14:9,
and filed with the Registrar of Regulations. HCFA has not
approved the inclusion of this disproportionate share adjustment
policy's effective date in the State Plan for Medical Assistance.

Refer to explanation at first footnote.

% % ok K % ¥ %k ¥

Title of Regulation: Emergency Regulation for Impatient
CQutlier Adjustments.

VR 460-02-4.181. Metheds and Stamdards for Establishing
Payment Rates - In-Patient Hospital Care.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Dates; September 29, 1989 through September 28,
1990.

Summary:

1. REQUEST: The Governor's approval Is hereby
requested to adopt the emergency regulation entitled
Inpatient Outlier Adjustments. This policy conforms
the State Plan jfor Medical Assistance to the
requirements of § 1923 (a) of the Social Security Act
regarding additional payments lo disproportionate

share hospital services for exceptionally high costs or
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long lengths of stay for infants.

2. RECOMMENDATION: Recommend approval of the
Department’s request lo take an emergency adoption
action regarding Inpatient Outlier Adiusfinents. The
Department intends fo comply with applicable
Administrative Process Act Article 2 requiremenis.

3. CONCURRENCES:

Secretary of Health and Human Resources:
Concur:

/s/ Eva S. Teig

Date: September 25, 1989

4, GOVERNOR'S ACTION:

Approve:

/s/ Gerald L. Baliles
Governor

Date: September 28, 1989

5. FILED WITH:

/s/ Ann. M. Brown

Deputy Registrar of Regulations:
PDate: September 29, 1989

6. BACKGROUND: The Medicare Catastrophic
Coverage Act (MCCA) of 1988 (§ 304by2), P.L.
100-360) requires that State plans which reimburse
inpatient hospital services on a prospective basis be
amended to permit an outlier adjustment in payment
arnounts o disproportionate share hospitals. To
qualify for this additional payment, these hospitals
must be providing to infants under age one, on or
after July 1, 19589, medically necessary inpatient
services which involve exceptionally high costs or
exceptionally long lengths of stay.

The Department of Medical Asssitance Services
(DMAS) currently provides, in section I1F of
Supplement I to Attachment 3.1 A & B of the State
Plan for Medical Assistance (State Plan), for uniimited
medically necessary days for children under age 21.
Therefore, no amendment is needed jor services
involving exceptionally long lengths of stay.

Altachment 4.194 of the State Plan will be amended
to authorize payments of outlier adjusiments for
exceptionally high costs, that is, additional payments
to compensate for extraordinary costs which exceed a
certain threshold. The threshold for each hospital wiil
be set at two and orne-half standard deviations above
the mean operating cost per day in that hospital for
patients under one year old. A separate mean will be
calculated for those hospitals which qualify for the
extensive neonatal care provision of Attachment 4.194
Vy6). In addition to its prospective rate, a hospital
will then be paid—as an outlier adiustment—all of its
per diem operating costs which exceeded ils
threshold(s).

Each eligible hospital will be responsible for providing
to DMAS information from which [is mean Medicaid
operating cost per day could be computed.

7. AUTHORITY TO ACT: Section 302BY2} of the
MCCA requires a State Plan amendment to conform
lo these new federal requirements.

The Code of Virginin, § 32.1-324, authorizes the
Director of DMAS fo administer and amend the State
Plan in lieu of Board action pursuant to the Board's
requirements. The Code also provides, in the
Administrative Process Act (APA), § 96.149, for
DMAS’ adoption of emergency regulations subject to
the Governor's appreval. The Code requires DMAS fo
initiate the public notice and comment process of
Article 2 of the APA afler this emergency adoption
action and filing with the Registrar of Regulations.

The Code of Federal Regulations, at 42 CFR 447205,
requires a stalte fo give public notice of any
significant proposed change in ils methods and
standards for setting payrment rates for services.
DMAS has determined that this amendment Is not
significant,

8. FISCAL/BUDGETARY IMPACT: In FY 89, 42
hospitals qualified for and received disproportionate
share adjustments. Thai year, 32 of those hospitals
submitted claims jor children under age ome, and
received actual payments of $30.2 million.

To arrive at the FY 91 estimate, DMAS increased this
amount by a factor to accouni for allowable costs in
excess of the ceiling and inflated it by the DRI
Virginia-specific inflation factor. Based on the
statistical properties of the outiier rule, DMAS
estimated that 0.714% for $251,000} would be
expended per year. The applicable formula is:

Actual Paymenis x Excess éf Celling Facior x DRI 80
x 0.714%.

As applied: $30,174648 x 111 x 105 x 00714 =
$251,103.

Because of the nature of the reimbursement system,
the majority of the $251000 cost, which will be
incurred in FY 80, will be paid in FY 91 Likewise,
the mafority of the 3264000 cost, which was
determined by inflating the $251,000 cost by the
inflation factor, will be incurred in FY 91 and will be
paid in FY 92 In the first year (FY 80} the
Department estimates that the adiustment is unlikely
to exceed $50,000. The funds appropriated to the
Department are adequate {fo provide for (this
adjustment.

The estimated impact, expressed in thousands, follows:

FY GF NGF Total

Vol. 6, Issue 2

Monday, October 23, 1989

233



Emergency Regulation

90 $ 25 $ 25 $ 50
91 125.5 125.5 251
92 132 132 264

9. RECOMMENDTION: Recommend approval of this
request fo lake an emergency adoplion action o
become effective subject to approval by the Health
Care Financing Administration. From its effective
date, this regulation is fo remain in force for one full
year of until superseded by final regulations
promulgated through the APA. Without an effective
emergency regulation, DMAS would lack the authority
to implement lhe requirements of § 304by2) of the
MCCA. Failure to conformm the Stale Plan to this

federal legislative mandate could endanger DMAS’

federal financial participation for the required outlier

adjustments.
' 10. Approval Sought for VR 460-02-4.191:

The Governor's approval is sought for an emergency
modification of the State plan in accordance with the
Code of Virginia § 96.144KCk5) lo adopt the
following regulation.

V. The reimbursement system for hospitals includes
the following componenis:

(8) DMAS shall pay to disproportionate share hospitals
fas defined in V{(7) abovel an outlier adjusiment in
payment amounts for medically necessary inpatient
hospital services provided on or after July 1, 19589
involving exceptionally high costs for individuals
under one vear of age. The adiustment shall be
calculated as follows:

(a) FEach eligible hospital which desires to be
considered for the adjustment shall submit a log
which contains the Information necessary lo
compute the mean of its Medicaid per diem
operating cost of freating individuals under one
vear of age. This log shall conifain all Medicaid
claims for such individuals, including, but not
limited to: (i) the patient's name and Medicaid
identification number; (1) dates of service; (i) the
remittance date paid; (iv) the number of covered
days; and (v} tofal charges for the length of stay.
Each hospital shall then calculate the per diem
operating cost (which excludes capital and
education) of treating such patients by multiplying
the charge for each patient by the Medicaid
operating cost-to-charge ratio determined from its
annual cost report.

(b} Each eligible hospital shall calculate the mean of
its Medicaid per diem operating cost of treating
individuals under one vear of age. Any hospital
which qualifies for the extensive neonatal care
provision (as governed by V{6), above} shall

calculate a separate mean for the cost of providing
extensive neonatal care to individuals under one
year of age.

(c) Fach eligible hospital shall calculate its threshold
Jor payment of the adjustment, at a level equal to
two and one-half standard deviations above the
mean or means calculated in (b)) above.

(d) DMAS shall pay as an outlier adjustment to
each eligible hospital all per diem operating costs
which exceed the applicable threshold or thresholds
Jor that hospital.

Pursuant to section I of Supplement 1 to Attachment
3.1 A & B there s no limit on length of time for
medically necessary stays for individuals under one
year of age.

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
OF)

Title of Repulation: VR €15-45-1. Child Protective Services
Ceniral Registry Information.

Statutory Authority: § 63.1-25 and Chapter 12.1 (§ 63.1-248.1
et seq.) of Title 63 of the Code of Virginia.

Effective Dates; September 28, 1989 through September 27,
1990.

Summary:

1. REQUEST: The Governor's approval Is hereby
requested to adopt the emergency regulation entitled
“Child Protective Services Central Registry
Information”.

2. PURPQOSE OF REQUESI: The purpose of this
request fo take emergency action is to insure
consistent name eniry into the Ceniral Registry while
alternatives are more fully explored. This is a result
of concerns raised following e pilot of existing
regulations. The pilot indicated that the regulations
were being applied inconsistently and that not as
many names of abusersmeglectors were being entered
into the system as were entered under the former
regulations. This was percerved as a potential problem
for emplovers who utilize the Central Regisiry to
screen potential applicants for employment in child
caring posttions.

3. PERSONS AFFECTED BY THIS REGULATION: All
persons who are subjects in reported child abuse and
neglect complaints will be impacted by this
regulation. Some persons will benefit from the
regulation as it will mean their names will not be
maintained in the Central Registry for as long a
period of time as current regulations regquire. Other
persons will have name information maintained for a
longer period of time.
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BACKGROUND. The existing regulations were
implemented in July 1958. The portion of the
regulations dealing with name eniry and relention in
the Central Regisiry have caused Department Staff
and the Stale Board some concern as the regulations
appear to be being applied inconsistently and fewer

names are being entered into the system than under
the former regulations. The Sfate Board of Social
Services determined that additional analysis of the
regulation as it relates fo name eniry and retention
was needed and has readopted the regulations that

were previously in effect. The regulations will remain
in effect while the needed additional analysis is
completed by the Department. The analysis and
revised regulations will be completed within one year.

5. AUTHQORITY TQ ACT: This child profective services
regulation has been developed pursuant to the
enactment of legislation by the 1989 General
Assembdly. That legislation, Senate Bill 567, which in
part amended § 63.1-248.6, stipulates that the Board
of Social Services promulgate regulations fo
implement the legislation.

6. FISCAL IMPACT: None.

7. FUTURE DEPARTMENT ACTION: The Department
of Social Services has developed this emergency
regulation with the assistance of Colonel Frederick
Moss who represented the Military Affairs Commiitee,
the Altornev General’s Office and representatives of
the local depariments of social services.

Immediately after this emergency regulation Is
approved and published in the Virginia Register, the
Department of Social Services will initiate the
procedure for the development of the regulation using
the regular (nom-emergency) procedure. Public
comment will be solicited through a sixty day public
comment period.

Copies of the proposed regulation will be sent io
personsforganizations who are identified as interested
persons.

Certiﬁcationi /s/ Larry D. Jackson
Commissioner

Concurrence: /s/ Eva §, Teig
Secretary of Health and Human Resources

Preface:

It Is necessary for the proposed procedures to be
published as emergency regulations due to the
immediate need to amend current regulations
governing Central Registry information. The
regulations are intended to insure consistent name
entry into the Central Regisiry while alfernatives are
more fully explored.

VYR 6i5-45-1. Policy Regarding Child Proiective Services
Central Registry Information.

PART I,
DEFINITIONS.

§ 11 The jfollowing words and terms when used in
conjunction with this regulation shall have the following
meaning, unless the context clearly indicates otherwise:

“Central registry” means the name index of individuals
involved in child abuse and neglect reporis maintained by
the Virginia Department of Social Services.

“Child protective services” means the Iidentification,
receipt and immediate investigation of comploints and
reports of child abuse and neglect for childrem under 18
years of age. It also includes documenting, arranging for,
and providing soctal caseworf and other services for the
child, his family, and the alleged abuser.

“Complaint” means a valid report of suspected child
abusefmeglect which must be investigated by the local
department of social services.

“Founded” means that a review of the facls shows
clear and convincing evidence that child abuse or neglect
has occurred.

“ldentifying information” means name, race, sex, and
date of birth of the subject.

“Investigating agency” means the local department of
social services responsible for conducting investigations of
child abusefmeglect complaints as per § 63.1-245.6 of the
Code of Virginia,

“Reason to suspect” means that a review of the facts
shows no clear and convincing evidence that child abuse
and neglect has occurred.

“Unfounded” means that a review of the facts shows no
reason to believe that abuse or neglect occurred.

PART II.
POLICY.

§ 2.1. Determination of risk.

The investigating agency determines risk by completing
a thorough assessment of factual information available to
the investigating agency as it pertains to the complaint
situation. The assessment includes information about the
abusemeglect incident, the caretuker, the child, the family
and any other special circumstances to determine what
level of risk the situation poses to the child or to other
children,

§ 2.2. Levels of risk.

The three levels of risk are:
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A, High risk.

The worker's assessment of riskrelated factors
indicates a ltkelihood that the child is in jeopardy of
abusefmeglect, and that intervention is necessary in
order to protect the child or other children.

B. Moderate risk.

The worker's assessment of riskrelated factors
Indicates that the child or other children are in
possible jeopardy, but that a positive change in the
sttuation is likely to occur with minimal intervention.

C. No reasonably assessable risk.

The worker's assessment of riskrelated factors
indicates that the situation can and will be changed,
that no additional intervention is necessary and that
. the child or other children are at no reasonably
assessable risk or abusefneglect.

§ 2.3. Maintenance of identifving information.

Identifving information in reporls of child abuse and
neglect shall be maintained in the central registry as
Jfollows:

+ Seven years for a compleint determined by the
investigating ageney te¢ be founded or reasen te
suspeet and high risl; except sexual complaints:

2 Thirty years for e sexual oabuse ecomplaint
determined to be founded or reasemn te suspeet and
high risk:

A. Ten years past the child’s eighteenth birthday for all
complaints determined by the investigating agency to be
founded.

3- Ten years for & sexuel abuse complaint determined
to be founded or reason to suspee! and moderate risk
Al sexual abuse complainls that are founded oF
regsehR to suspeet and are net high risk shell be
entered as modergte rigls)

B. One year from the date of complaint unless another
complaint Is received for all complaints determined by the
investigating agency to be reason to suspect.

/s/ Larry D. Jackson
Commissioner
Date: August 23, 1989

/s/ Gerald L. Baliles
Governor
Date: September 26, 1989

/s/ Joan W. Smith
Registrar of Regulations
Date: September 28, 1989
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GOVERNOR

GOVERNOR’S COMMENTS ON PROPOSED
REGULATIONS

(Required by § 9-8.12:3.1 of the Code of Virginia)
CHESAPEAKE BAY LOCAL ASSISTANCE BOARD

Title of Regulation: VR 173-01-00. Public Participation
Procedures for the Formation and Promulgation of
Regulations.

Governor's Comment:

The promulgation of this regulation will establish
procedures in accordance with the Administrative Process
Act for obtaining commenis fromn interested and atfected
parties regarding regulations from the Chesapeake Bay
Local Assistance Board. Pending public comment, I
recommend approval of this regulation.

/s/ Gerald L. Baliles
Date: October 3, 1989

DEPARTMENT OF MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE SERVICES

Title of Repgulation: VR 470-03-02. Regulations to Ensure
the Rights of Resideats in Department of Mental Health,
Mental Retardation amd Substance Abuse Services
facilities.

Governor’s Comment:

I concur with the form and content of this proposal. My
final assessment will be contingent upon a review of the
public’s comments.

s/ Gerald L. Baliles
Date: September 28, 1989
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GENERAL NOTICES/ERRATA

Symbol Eey ¥
1 Indicates entries since last publication of the Virginia Register

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES (BCARD OF)

t Notice of Imiended Regulatory Actior

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of
Agriculture and Consumer Services intends to consider
amending regulations entitled;: VR 115-02-0l. Reporting
Requirements for Centagious and Infectious Diseases of

Livestock in Virginia, The purpose of the proposed action

is to expand disease-reporting requirements to include
diseases of poultry and te require this reporting not just
by veterinarians but also by diagnostic laboratories and
any other reporting entity by the State Veterinarian.

Statutory Authority: §§ 3.1-724 and 3.1-726 of the Code of
Virginia.

Written comments may be submitted until November 24,
1989, to W.D. Miller, D.V.M., Department of Agriculture
and Consumer Services, Washington Building, 1100 Bank
Street, Suite 600, Richmond, Virginia 23219.

Contact; Paunl J. Friedman, DV.M. Chief, Bureau of
Veterinary Services, Department of Agriculture and
Consumer Services, Division of Animal Health, Washington
Bldg.,, 1160 Bank St., Richmond, VA 23219, telephone (804)
786-2483

t Neotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Agriculture and Consumer Services intends to consider
amending regulations entitled: VR 115-62-07. Contrel and
Eradication of Pullerum Disease and Fowl Typheid in
Poultry Flocks and Hatcheries and Products Thereof in
Virginia. The purpose of the proposed action is to
establish testing requirements for Salmonella enteritidis in
commercial laying flocks and breeder flocks of poultry.

Statutory Authority: §§ 3.1-724 and 3.1-726 of the Code of
Virginia.

Written comments may be submitted until November 24,
1989, to W.D. Miller, D.V.M,, Department of Agriculture
and Consumer Services, Washington Building, 1100 Bank
Street, Suite 600, Richmond, Virginia 23219.

Contact: Paul J. Friedman, D.V.M., Chief, Bureau of
Veterinary Services, Department of Agriculture and
Consumer Services, Division of Animal Health, Washington

Bldg., 1100 Bank St., Suite 600, Richmond, VA 23219,
telephone (804) 786-2483

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Agriculture and Consumer Services infends to consider
promulgating regulations entitled: VR 115-02-17. Rules and
Regulations Establishing a Monitering Program for
Avian Influenza and Other Poultry Diseases. The purpose
of the proposed regulation is to establish rules and
regulations for the early detection of infectious and
contagious diseases of poultry.

Statutory Authority: §§ 3.1-724 and 3.1-726 of the Code of
Virginia.

Written comments may be submiited until November 24,
1989, to W.D. Miller, D.V.M,, Department of Agriculture
and Consumer Services, Washington Building, 1100 Bank
Street, Suite 600, Richmond, Virginia 23219.

Conmtact: Paul J. Friedman, D.V.M., Chief, Bureau of
Veterinary Services, Department of Agriculture and
Consumer Services, Division of Animal Health, Washington
Bldg., 1100 Bank St, Suite 600, Richmond, VA 23219,
felephone (804) 786-2483

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Agriculture and Consumer Services intends to consider
promulgating reguiations entitled: VR 115-62-18. Rules and
Regulations Pertaining te the Dispesal ¢f Entire Flocks
of Dead Poultry. The purpose of the proposed regulation
is to establish requirements for the disposal of entire
flocks of dead poultry.

Statutory Authority: § 3.1-726 of the Code of Virginia.

Written comments may be submitted unfil November 24,
1989, to W.D. Miller, D.V.M,, Department of Agriculture
and Consumer Services, Washington Building, 1100 Bank
Street, Suite 600, Richmond, Virginia 23219,

Contact: Paul J. Friedman, D.V.M., Chief, Bureau of
Veterinary Services, Department of Agriculture and
Consumer Services, Washington Bldg., 1100 Bank St., Suite
600, Richmond, VA 23219, telephone (804) 786-2483
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ALCOHOLIC BEVERAGE CONTROL BOARD
t Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Alcoholic Beverage
Contrel Board intends to consider amending regulations
entitled: VR 125-81-1 through VR 125-81-7. Regulations of
the Virginia Aleoholic Beverage Contrel Board. The
purpose of the proposed action is to receive information
from industry, the general public and licensees of the
board concerning adopting, amending or repealing the
board’s regulations.

Motice to the Public

A, Pursuant to the Virginia Alcoholic Beverage Control
Board’'s “Public Participation Guidelines For Adoption Or
Amendment of Regulations” (VR 125-01-1, Part V of the
Regulations of the Virginia Alcoholic Beverage Conirol
Board), the Board will conduct a public meeting on
January 17, 1990, at 10 a.m. in its Hearing Room, First
Floor, AB.C. Board, Main Offices, 2901 Hermitage Road,
City of Richmond, Virginia, to receive commenis and
suggestions concerning the adoption, amendment or repeal
of Board regulations. Any group or individual may file
with the Board a writien petition for the adoption,
amendment or repeal of any regulation. Any such petition
shall contain the following information, if available.

1. Name of petitioner.
2. Petitioner’s mailing address and telephone number.

3. Recommended adoption, amendment or repeal of
specific regulation(s).

4, Why is change needed? What probiem is it meant
to address?

5. What is the anticipated effect of not making the
change?

6. Estimated costs and/or savings to regulate entities,
the public, or others incurred by this change as
compared to curreni regulations.

7. Wno is affected by recommended change? How
affected?

8. Supporting documenis,

The Board may also congsider any other request for
regulatory change at its discretion. All petitions or requesis
for regulatory change shouid be submitted to the Board no
later than November 17, 1989.

B. The Board will also be appointing an Ad Hoc Advisory
Panel consisting of persons on its General Mailing List
who will be affected by or interested in the adoption,
amendment or repeal of Board regulations. This panel will

study requests for regulatoery changes, make
recommendations, and suggest actual draft language for a
regulation, if it concludes a reguolation is necessary.
Anyone interested in serving on such panel should notify
the undersigned by November 17, 1989, requesting that
their name be placed on the General Mailing List.

C. Appiicable laws or regulation (authority to adopt
regulations): Sections 4-11, 4-69, 4-69.2, 4-72.1, 4-98.14, 4103
and 9-6.14:1 et seq., Virginia Code; VR 125-01-1, Part V,
Board Regulations.

D. Entities affected: (1) all licensees (manufacturers,
wholesalers, importers, refailers) and (2) the general
public.

A public meeting will be held on January 17, 1990, at 10
a.m., in the First Ficor Hearing Room, 2201 Hermitage
Road, Richmond, Virginia, to receive comments from the
public.

Statutory Authority: §§ 4-7T(1), 4-11, 4-36, 4-69, 4-69.2, 4-72.1,
4-98.14 and 4-103(b) of the Code of Virginia.

Written comments may be submitted until 10 a.m., January
17, 1890,

Contact: Robert N. Swinson, Secretary to the Board,
Alcoholic Beverage Control Board, P.0O. Box 27491,
Richmond, VA 23261, telephone (804) 367-0616 or SCATS
3670616

BOARD OF CORRECTIONS
Notice of Intended Regulatory Actlon

Notice is hereby given in accordance with this agency's
public participation guideiines that the Board of
Corrections intends io consider promulgating reglations
entitled: Supervisiom Fee Rules, Regulatiens and
Procedures. The purpose of the proposed action is to
provide procedural instruction for the collection and
accounting of supervision fees required of adult offenders.

Statutory Authority: § 53.1-150 of the Code of Virginia.

Written commenis may be submitted until October 31,
1989.

Contact: Walter M. Pulliam, Jr, Manager, Probaticn and
Parole Support Services, P.0. Box 28963, Richmond, VA
23261, telephone (804) 674-3063 or SCATS §74-3063
DEPARTMENT OF HEALTH (BOARD OF)
Motice of Imtended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that ithe Board of Health
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intends to consider amending regulations entitled:
Governing the Newborn Screening and Treatment
Program. The purpose of the proposed action is to (i)
- revise the regulations to include diseases of newborn
infants as specified in § 32.1-65 of the Code of Virginia
and (ii) clarify the -critical time periods for submitting
newborn screening tests in order to more accurately test
for diseases that are mandated.

Statutory Authority: § 32.1-12 and Article 7 of Chapter 2 of
Title 32.1 of the Code of Virginia.

Written comments may be submitted until January 6, 1990.
Comttact: J. Henry Hershey, MD., MP.H., Genetics

Program Director, Department of Health, Division of
Maternal and Child Health, James Madison Bldg., 10%

Governor St, 6th Floor, Richmond, VA 23219, telephone

(804) 786-7367 or SCATS 786-7367
Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Health
intends to comsider amending regulations entitled: Rules
and Regulations Governing the Licensing of Commercial
Bicod Banks and Minimum Standards and Qualification
for Neoncemmercial and Commercizl Bleod Banks. The
purpose of the proposed action is to update the 1980
regulations to reflect change in federal regulations,
American Association of Blood Bank guidelines and current
blood banking technology.

Statutory Authority: §§ 32.1-2, 32.1-12, 32.1-42 and 32.1-140
of the Cede of Virginia.

Written comments may be submitted until January 8, 1990.

Contact: Dr. Martin A, Cader, Director, Division of
Communicable Disease Conirol, Department of Health, 109
Governor St., Richmond, VA 23219, telephone (804)
786-6261 or SCATS 786-6261

Ngilece of Intended Reguiatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Health
intends to consider promulgating regufations entitled: VR
355-34-¢1. Private Well Regulations. The proposed
regulations will provide construction and location standards
for all private wells drilled, whether intended as a potable
water supply source or for other purposes. Water quality
standards are established for potable water supplies.

A notice of intended regulatory action was originally
published on November 24, 1986.

Statutory Authority: § 32.1-176.4 of the Code of Virginia.

Written comments may be submitted until December 1,
1989.

Contaci: Donald J. Alexander, Director, Bureau of Sewage
and Water Services, Department of Health, Room 500,
Madison Bdlg., 109 Governor St., Richmond, VA 23219,
telephone (804) 786-1750 or SCATS 786-1750

Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation pguideiines that the Board of Health
intends to comsider amending regulations entitled: VR
355-34-02, Sewage Handling and Dispesal Regulations. The
purpose of this action is to repeal portions of Article 11 of
these regulations that duplicate the construction, location,
and quality requirements of the Private Well Regulations.

Statuiory Authority: § 32.1-176.4 of the Code of Virginia.

Written comments may be submitied until December 1,
1989,

Coxtact: Donald J. Alexander, Director, Bureau of Sewage
and Water Services, Department of Health, Room 500,
Madison Bldg., 108 Governor St., Richmond, VA 23219,
telephone (804) 786-1750 or SCATS 786-1750

COUNCIL OGN HUMAN RIGHTS
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Council on Human
Rights intends to consider promuilgating regulations
entitled: VR 402-01-03. Regulations to Safeguard
Virginian's Buman Rights from Unlawful Discrimination.
The purpose of these regulations is to supplement the
Virginia Human Rights Act (§ 2.1-714 et seq.) which
safeguards all individuals within the Commonwealth from
unlawiul discrimination.

Statutory Authorlty: 2.1-720.6 of the Code of Virginia.

Written comments may be submiftted untii November 8§,
1989, to Sandra D. Norman, P.0. Box 717, Richmond,
Virginia 23206.

Contact: Lawrence J. Dark, Director, James Monroe Bldg.,
101 N. 14th St., 17th Floor, Richmond, VA 23219, telephone
(804) 225-2292, toli-free 1-800-633-5510 or SCATS 225-2292

LIBRARY BOARD
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Library Board
intends to consider amending regulations entitled: The
Virginia State Library Board Regulations. The purpose of
the intended regulatory action is fo conduct an
informational proceeding thereby soliciting public comment
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on the certification regulations as to effectiveness,
efficiency, clarity and cost of compliance in accordance
with the Virginia State Library Board’s authority under §
42.1-15.1 of the Code of Virginia.

NOTE: CHANGE OF MEETING LOCATION

A public hearing will be held November 13, 1989, at 2
p.m. in the State Capitol, Capitol Square, House Room 4,
Richmond, Virginia.

Statutory Authority: § 42.1-15.1 of the Code of Virginia.

Written comments may be submitied until November 3,
1988, to Ella Gaines Yates, State Librarian, Virginia State
Library and Archives, 1lih Street at Capitol Square,
Richmond, Virginia 23219.

Comtact: Dr. Vance Helms, Human Resources Officer,
Virginia State Library and Archives, 11th Sireet at Capitol
Square, Richmond, VA 23219, telephone (804) 786-8956

BOARD OF MEDICINE
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled; VR
465-02-01. Regulations Governing the Praectice of
Medicine, Osteopathic Medicine, Chiropractie, Clinical
Psychology, Podiatry, Acupunciure, and Other Healing
Arts. The purpose of the proposed action is (i) to amend
Part IV to establish reguirements for maintaining patient
records treated with acupuncture to increase number of
hours for approved training; (ii) to delete supervised
clinical training and (iii) to increase number of hours for
approved training in acupuncture.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Written comments may be submitted until October . 25,
1989.

Contact: Eugenia K. Dorson, Deputy Executive Director,
Board of Medicine, 1601 Rolling Hills Dr., Surry Bldg., 2nd
-Floor, Richmond, VA 23229-5005, telephone (804) 662-9925

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-03-81. Regulations Governing the Practice of Physical
Therapy. The purpose of the proposed action is to amend
Part 1, definitions for relicensure trainee and unlicensed
graduate trainee; § 2.4 technical amendments to 6 (b) and
12; § 4.1 endorsement (B); § 7.2 professional hours of
practice; § 8.1 Traineeship required in (A) and (B){1)(2);
§ 8.2 additional traineeship required for examination; and
§ 8.4 traineeship for unlicensed graduates.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Written comments may be submitted until November 20,
1989.

Contact: Eugenia K. Dorson, Deputy Executive Direcior,
Board of Medicine, 1601 Rolling Hills Dr., Richmond, VA
23229-5005, telephone (804) 662-9925 or SCATS 662-9925

PESTICIDE CONTROL BOARD
Notice of Intended Regnlatory Actiom

Notice is hereby given that the Pesticide Control Board
intends to consider promuigating regulations entitled:

Public Participation Guidelines. The purpose of the
proposed action is tio establish public participation
guidelines governing the Pesticide Control Board.

Statutory Authority: §§ 3.1-249.28 and 3.1-249.30 of the Code
of Virginia.

Written comments may be submitted until November 9,
1989,

Comtact: C. Kermit Spruill, Jr., Division Director,
Department of Agriculiure and Consumer Services, Division
of Product and Industry Regulation, P.0. Box 1163, Room
403, 1100 Bank St., Richmond, VA 23209, telephone (804)
786-3523

Notice of Intended Regulatory Action

Ngtice is hereby given in accordance with this agency's
public participation guidelines that the Pesticide Control
Board intends to consider promulgating regulations entitled:
Regulations Establishing Civil Penalities. The purpose of
the proposed actieon is fo establish civil penaliies
authorized by the Pesticide Control Act.

Statutery Authority: §§ 3.1-249.28, 3.1-249.30 and 3.1-249.70
of the Code of Virginia.

Written commenis may be submitted until November 9,
1989.

Comtact: C. Xermit Spruill, Jr., Division Director,
Department of Agriculture and Consumer Services, Division
of Product and Industry Regulation, P.0. Box 1163, Room
403, 1100 Bank St, Richmond, VA 23209, telephone (804)
786-3523

Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Pesticide Conirol
Board intends to consider promulgating regulations entitled:
Regulations Govereing Commercial Applicators,
Technicians, Product Registration and Business Licenses
Pursuant te the Virginia Pesticide Centrol Act, The

Vol. 6, Issue 2

Monday, October 23, 1989

241



General Notices/Errata

purpose of the proposed action is to establish regulations
governing commercial applicators, technicians, product
registration, and business licenses and the fees related
thereto,

Statutory Authority; §§ 3.1-249.28 and 3.1-249.30 of the Code
of Virginia..

Written comments may be submitted until November 9,
1989.

Contact: €. Kermit Spruill, Jr., Division Director,
Department of Agriculture and Consumer Services, Division
of Product and Industry Regulation, P.O. Box 1163, Room
403, 1100 Bank Sireet, Richmond, VA 23209, telephone
(804) 786-3523

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD
OF)

1 Neotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Board of
Social Services intends to consider promulgating regulations
entitled: Degree Requirement for Social Work/Social
Weork Supervision Classification Series. The purpose of
the proposed regulation is to initiate the requirement of
possession of a degree from an accredited
college funiversity for applicants for position vacancies in
the Social Work/Social Work Supervision classification
series.

Statutory Authority: § 63.1-26 of the Code of Virginia.

Written comments may be submitted unfil November 30,
1989, to Eddie L. Perry, Human Resources Director Senior,
Department of Social Services, 8007 Discovery Drive,
Richmond, Virginia 23229. .

Contact: Peggy Friedenberg, Agency Regulatory Liaison,
Department of Social Services, 8007 Discovery Dr,
Rickmond, VA 23229, telephone (804) 662-9217 or SCATS
662-9217

DEPARTMENT OF TAXATION
Netice of Intended Regulatery Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Taxation intends to consider promulgating regulations
eatitled: VR §30-6-4006. Income Tax Withholding: Lottery
Winnings. The purpose of the proposed regulation is to set
forth the application of income tax withholding
requirements on lottery winnings of the State Lottery
Department.

Statutory Authority: § 58.1-203 of the Code of Virginia.

Written comments may be submitted until October 23,
1989.

Contact: Janie E. Bowen, Director, Tax Policy Division,
P.0. Box 61, Richmond, VA 23282, telephone (804)
367-8010 or SCATS 367-8010

COMMISSION ON VIRGINIA ALCOHOL SAFETY
ACTION PROGRAM (VASAP)

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Commission on
Virginia Alcohol Safety Action Program intends to consider
amending regulations entitled: VR §47-01-2. VASAP Poliey
and Procedure Regulatiens. The purpose of the proposed
action is to consider changes to the Policy and Procedure
Manual as it pertains to Certification of VASAP Programs
by adding additional requirements and clarification and to
consider changes recommended by the Department of
Planning and Budget daied August 28, 1989.

Statutory Authority: §§ 18.2-271.1 and 18.2-271.2 of the Code
of Virginia.

Written comments may be submitted until November 8,
1989.

Contact: Donald R. Henck, Ph.D., Executive Director, 1001
E. Broad St, Old City Hall Bldg., Box 29, Richmond, VA
23219, telephone (804) 786-5896 or SCATS 786-38%6

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public . participation guidelines that the Commission on
Virginia Alcohol Safety Action Program intends to consider
amending regulations entitled: Ceriification Review
Manunal. The purpose of the proposed action is to consider
changes to the Certification Review Manual as it pertains
to Certification of VASAP Programs by adding additional
requirements and clarification and to consider changes
recommended by the Department of Planning and Budget
dated August 28, 1989.

Statutory Authority: §§ 18.2-271.1 and 18.2-271.2 of the Code
of Virginia.

Written comments may be submitied until November 8§,
1989.

Contaci: Donald R. Henck, Ph.D., Executive Director, 1601
E. Broad St., 0ld City Hall Bldg, Box 29, Richmond, VA
23219, telephone (804) 786-5896 or SCATS 786-5896

1 Notice of Iniended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Commission on
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Virginia Alcohol Safety Action Program intends fo consider
amending regulations entitied: Case Management Manual.
The purpose of the proposed action is o consider changes
to the Case Management Manual as it periains to
Certification of VASAP Programs by adding additional
requirements and clarification and to consider changes
recommended by the Departmeni of Planning and Budget
dated August 28, 1889.

Statutory Authority: §§ 18.2-271.1 and 18.2-271.2 of the Code
of Virginia.

Written comments may be submitied until November 8,
1989,

Contact: Donald R. Henck, Ph.D., Ekecutive Director, 1001
E. Broad St, Old City Hall Bldg, Box 29, Richmond, VA
23219, telephone (804) 786-5898 or SCATS 786-5896

DEPARTMENT OF WASTE MANAGEMENT (VIRGINIA
WASTE MANAGEMENT BOARD)

1 Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Virginia Waste
Management Board intends to consider amending
regulations entitled: VR $72-20-1. Financial Assurance
Regulations of Solid Wasie Facllities. The purpose of the
proposed regulation is to establish {financial assurance
requirements for privately-owned waste management
facilities, providing for the closure and post-closure care of
the facilities.

The Department of Waste Management is considering
amendment of these regulations and solicits the comments
and recommendations of the public concerning all aspects
of the regulations. The considerations and reasons for
amendment of the regulations include, but are not limited
to, the foillowing: (i) to update the regulations {o include
recent developments and policies; (ii) to coordinate the
requirements of these regulations, other regulations of the
department, other Virginia regulations and Code of
Virginia; (iii) to consider modification of the requirements
relating to several issues, among which are: a) adequacy
of the financial assurance required, b) the title of the
regulations, and ¢) the content and form of the financial
instruments required; (iv) to clarify the application and
implementation of the regulations; and (v) to improve
readability, eliminate inconsistencies and correct
typographical and other errors.

Statutory Authority: § 10.1-1410 of the Code of Virginia.

Written comments may be submitted until December 1,
1989.

Contaet: Robert G. Wickline, PE, Director of Research and
Development - DTS, Department of Waste Management,
James Monroe Bldg, 101 N. 14th St, 1lth Floor,

Richmond, VA 23219, teiephone (804) 225-2321 or SCATS
225-2321

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Virginia Waste
Management Board intends to consider amending
regulations entitled: VR 672-20-10. Selid Waste
Managemeni Regulatioms. The purpose of the proposed
regulation is to establish consiruction and operational
requirements for solid waste management facilities
including the closure and permitting of the facilities.

The Department of Waste Management is considering
amendment of these regulations and sclicits the comments
and recommendations of the public concerning all aspects
of the regulations. The considerations and reasons for
amendment of the regulations include, but are not limited
to, the following: (i) to update the regulations to include
recent developments and policies, such as the appropriate
requirements of the United States Environmental
Protection Agency Guidelines for Solid Waste Management;
(i) to coordinate the requirements of these regulations,
other regulations of the department, other Virginia
regulations and Code of Virginia; (i) to consider
modification of the requirements relating to several issues,
among which are: a) open burning of solid waste, b)
issuance of a variance, ¢) issuance of a facility permit, d)
landfill liner construction and insiallation, €) municipal
solid wasie incinerator ash disposal, and €) application of
the requirements to recycled solid waste; (iv) to develop
“reserved” sections of the regulations; and (V) to improve
clarity, eliminate inconsistencies and correct typographical
and other errors.

Statutory Authority: Chapter 14 (§ 10.1-1400 et seq.) of
Title 10.1 of the Code of Virginia.

Written comments may be submitted until December 1,
1989,

Contact: Robert G. Wickline, PE, Director of Research and
Development - DTS, Department of Waste Management,
James Monroe Bidg, 101 N. 14th St, 11th Floor,

Richmond, VA 23218, telephons (804) 225-2321 or SCATS
225-2321
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MARTY GRUBB
t/a Marty Grubb, Contractor

FINAL ORDER NO. 80-002-87-01380

WHEREAS, on or about August 2, 1988 and again on
August 11, 1988, the Board offered to resolve by consent
order the matters set forth in File Number 87-01380,
wherein it is alleged that Grubb violated Sections 3.7.3,
3.7.5, and 3.7.12 of the Board’s regulations, and offered in
the alternative a formal hearing on the complaint,

WHEREAS, the August 11, 1988 offer was sent by
certified mail to Grubb’s address of record and was
received and signed for by Marty Grubb on August 22,
1988 and no response was received.

WHEREAS, further investigation by Department of

Commerce staff revealed that as of June 6, 1989, Grubb

can no longer be found at his address of record and that
no forwarding address is available, a forwarding order
having expired in April of 1989,

WHEREAS, Grubb has not provided the Board with his
current address as required by Section 3.1.12 of the
Board’s regulations.

WHEREAS, the Board has examined its records of
investigation in this matter and finds that Grubb has
violated Section 3.7.3, 3.7.5, and 3.7.12 of iis Regulations.

THEREFORE, the Board ORDERS that the Class B
contractor license issued to Marty Grubb, t/a Marty
Grubb, Contractor, is hereby revoked. Grubb shall
immediately return his Class B contractor license to the
Board, shall cease and desist from any activities requiring
licensure with the Board, and shall remove all evidence
that he is a lcensed contractor from public view.

The effective date of this Order shall be the date it is
entered by the Board.

SO ORDERED:

Entered this 18 day of September, 1989.
BOARD FOR CONTRACTORS

/s/ John Rocca, Chairman

/s/ David R. Hatchcock, Secretary
COPY TESTE:

/s/ Kelly Ragsdale, Assistant Director

VIRGINIA HEALTH PLANNING BCARD
Notice

The Virginia Health Planning Board is establishing a
mailing list of parties interested in participating in the
development of its regulations. Those regulations generally
pertain to the board’s responsibilily to supervise and
provide leadership for the statewide health planning
system, through which it makes recommendations to the
Secretary of Health and Human Resources of the
Commonwealth of Virginia, the Governor, and the General
Assembly concerning health policy, legistation, and
resource allocation. In particular, the board is required to
promulgate regulations for the designation of health
planning regions, the designation of regional health
planning agencies, the composition and method of
appointment of members of regional health planning
boards, and the administration of state funding for regional
planning,

Parties interested in receiving a notice whenever the
board decides that such regulations need to be created or
modified should send a written request to be placed on
the Virginia Health Planning Board regulatory notice
mailing list, along with their name and mailing address, to:
Virginia Healih Planning Board, c/o VDH Division of
Health Planning, 1010 Madison Building, 109 Governor
Street, Richmond, VA 23219. Further information may be
obtained from the Division of Health Planning by calling
(804) 786-4891,

NOTICE TO SUBSCRIBERS OF THE VIRGINIA
REGISTER OF REGULATIONS

Due to the printer’s error, it was necessary to reprint the
September 25, 1989 issue of the Virginia Register of
Regulations. Please destroy the first copy of this issue and
replaced it with the second copy. We assumed that the
printer would have an explanation with the second copy.
We were wrong!

NOTICES TO STATE AGENCIES

RE: Forms for filing material on dates for publication in
the Virginia Register of Regulations.

All agencies are required to use the appropriate forms
when furnishing material and dates for publication in the
Virginia Register of Repulations. The forms are supplied
by the office of the Registrar of Regulations. If you do not
have any forms or you need additional forms, please
contact: Jane Chaffin, Virginia Code Commission, P.O. Box
3-AG, Richmond, Va. 23208, telephone (804) 786-3591.

FORMS:

NOTICE OF
RRO1

INTENDED REGULATORY ACTION -
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NOTICE OF COMMENT PERIOD - RR{2

PROPOSED (Transmittal Sheet) - RR03

FINAL (Transmitial Sheet) - RR04

EMERGENCY (Transmittal Sheet) - RR05

NOTICE OF MEETING - RR06

AGENCY RESPONSE TO LEGISLATIVE

OR GUBERNATORIAL OBJECTIONS - RRO8
DEPARTMENT OF PLANNING AND BUDGET
(Transmittal Sheet) - DPBRR09

Copies of the Virginia Register Form, Style and Procedure
Manual may also be obtained from Jane Chaffin at the
above address.

ERRATA

DEPARTMENT FOR THE DEA’F AND HARD OF
' HEARING

Title of Regulation: VR 245-02-01. Regulations Governing
Eligibility Standards and Application Procedures for the
Distribution of Telecommunications Equipment.
Publication: 5:24 VAR, 3687-3693 August 28, 1989
Correction to the Final Regulation:

Page 3691, § 3.2 C should read:

[ 2 C. Application for ] replacement | reguest equipment
shall pot be approved when: ]

STATE WATER CONTROL BOARD

Title of Repulation: VR 680-13-02. Underground Storage

Tank Regulations; Techaical Standards and Corrective
Action Requirements.

Publication: 5:26 VAR, 4103-4128 September 25, 1988
Correction gg the Final Regulation: '
~ Page 4110, § 2.2, fourth paragraph should read:

In the case of [ state state-owned 1 facilities the
Department of General Services shall function as the
building official [ in accordance with § 36-98.1 of the Code
of Virginia ] .

Page 4112, § 3.4, fourth paragraph should read:

In the case of [ state siate-owned ] facilities the
Department of General  Services shall function as the

building official [ in accordance with § 36-98.1 of the Code
of Virginia 1.

Page 4122, § 6.6 B 8 should read:

Proposed actions to notify persons direclly affected by
the release or the planned corrective action, or both.

Page 4124, § 7.2, fourth paragraph should read:

In the case of | siete stateowned | facilities the
Department of General Services shall function as the
building official { in accordance with § 36-98.1 of the Code
of Virginia | .
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1
)

Symbois Eey
Indicates entries since: last publicaiion of the Virginia Register
Location accessible to handicapped
= Telecommunications Device for Deaf (TDD)/Veice Desighation

NOTICE

Only those meetings which are filed with the Registrar
of Regulations by the filing deadiine noted at the
beginning of this publication are listed. Since some
meetings are cailed on short notice, please be aware that
this listing of meetings may be incomplete. Also, all
meetings are subject to cancellation and the Virginia
Register deadline may preclude a mnotice of such
canceliation.

For additional information on open meetings and public
hearings held by the Standing Committees of the
Legislature during the interim, please call Legislative
Information at (804) 786-6530.

VIRGINIA CODE COMMISSION

EXECUTIVE
DEPARTMENT FOR THE AGING

November 2, 1$8¢ - ¢ a.m. — Open Meeting

Nevember 3, 1889 - ¢ a.m. — Open Meeting

Omni Richmond Hotel, 106¢ South 12th Street, Richmond,
Virginia. & (Interpreter for deaf provided if requested)

The third statewide conference on Long-Term Care
“Setting the Direction for Quality Care.”” Wide ranging
and timely workshops for health and human service
professionals, policy makers, providers, comsumers and
elected officials. The opening session will feature an
update on the work of the Legislative Joint
Subcommittee Studying Health Care for All Virginians.
The subcommitiee study under SJR 214 has resulied
from the Legislature’s growing concern about the
rising cost of health care, the burden of
incompensated hospital care, longterm care and
indigent heath care.

Over 20 concurrent workshops have been planned
covering a wide range of topics.

Coniact: Thelma E. Bland, Deputy Commissioner, 700 E.
Franklin St, 0th Floor, Richmond, VA 23218-2327,
telephone (804) 225-2271 or toll-free 1-800-552-4464 :

Logg-Term Care Ombudsman Program Advisery Ceuncil
¥ November 36, 198% - %:30 a.m. — Open Meeting

Department for the Aging, 700 East Franklin Sireef, 10th
Floor, Conference Room, Richmond, Virginia. &

A semi-annual meeting to include election of new
officers and a report of recent program activities.

Contact: Virginia Dize, State Ombudsman, Department for
the Aging, 700 E. Franklin St, 10th Ficor, Richmond, VA
23219, telephone (804) 225-2271/TDD = {oll-free
1-800-552-3402 or SCATS 225-2271

¥

BOARD FOR ARCHITECTS, LAND SURVEYORS,
PROFESSIONAL ENGINEERS AND LANDSCAPE
ARCHITECTS

Board for Architects

{ November 8, 1989 - 8:30 a.m. — Open Meeting
Depariment of Commerce, 3600 West Broad Sireet,
Richmond, Virginia. &

A meeting to (i) approve minutes from September 12,
1989, meeting; (ii) review correspondence; (iii) review
applications; and (iv) review enforcement files,

Board for Land Surveyers

i November 30, 1989 - 9 a.m. — Open Meeting
Department of Commerce, 3600 West Broad Street,
Richmond, Virginia. &

A meeting to (i) approve minutes of August 11, 1989,
meeting; (ii) review applications; (iii) review and
discuss correspondence; and (iv) review enfercement
files.

Board for Professiomal Engineers

1t November 16, 1389 - § a.m. — Open Meeting
Department of Commerce, 3600 West Broad Street,
Richmond, Virginia. &

A meeting tc (i) approve minutes of Sepiember 13,
1989, meeting; (ii) review applications; (iii) review
general correspondence; and (iv) review enforcement
files.

Contact: Bonnie §. Salzman, Assistant Director, Department
of Commerce, 3600 W. Broad St, Richmond, VA 23230,
telephone (804) 367-8514, toll-free 1-800-552-3016 or SCATS
367-8514

VIRGINIA AUCTIONEERS BOARD

t October 31, 1888 - ¢ a.m. — Open Meeting
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Department of Commerce,
Richmond, Virginia. &

3600 West Broad Street,

A meeting to conduct (i) review of complaints; (i)
review of certification applications; (iii) signing of
certificates; (iv) discussion of revenue and
expenditures; (v) election of officers; and (vi) other
board business. :

Contact: Geralde W. Morgan, Administrator, Department of
Commerce, 3600 W. Broad Si, Richmond, VA 23230-4517,
telephone (804) 367-8534, toll-free 1-800-552-3016 or SCATS
3678534

VIRGINIA BOATING ADVISORY BOARD

t November 2, 1989 - 10 a.m. — Open Meeting
Pier 4, 6th and Water Streets, S.W., Washington, D.C.

A joint meeting with Maryland Boat Advisory
Committee to review issues, legisiation and regulations
affecting the recreational boating public in Virginia
and Maryland.

NOTE: This is a reschedule of the meeting previously
announced for October 19, 1989, The October 19
meeting was cancelled.

Contact: Wayland W. Rennie, Chairman, 8411 Patterson
Ave., Richmond, VA 23229, telephone (804) 740-7206

BOARD FOR BRANCH PILOTS

t December 13, 1989 - 1) a.m. — Cpen Meeting
Virginia Port Authority, World Trade Center, Suiie 600,
Norfolk, Virginia. &

A quarferly business meeting to conduct rouiine
business. :

Contact: Florence R. Brassier, Deputy Director,
Depariment of Commerce, 3600 W, Broad St, Richmond,
VA 23230, telephone (B04) 367-8500 or toll-free
1-800-552-3016

STATE BUILDING CODE TECHNICAL REVIEW BOARD

QOctober 27, 1989 - 19 a.m. — Open Meeting

Fourth Street Office Building, 205 North Fourth Street, 2nd
Floor Conference Room, Richmond, Virginia. &
(Interpreter for deaf provided if requested)

A meeting to (i) consider requests for interpretation of
the Virginia Uniform Statewide Building Code; (ii)
consider appeals from the rulings of local appeals
boards regarding application of the Virginia Uniform
Statewide Building Code; and (ili) approve minutes of
previous meeting.

Contact: Jack A, Proctor, 205 N. 4th St, Richmond, VA
23219, telephone (804) 786-4752

CHARLES CITY COUNTY EMERGENCY PLANNING
COMMITTEE

November 30, 1985 - 7 p.m. — Open Meeting

Charles City Neighborhood Facility Building, Board of
Supervisors Conference Room, Charles City, Virginia. &
(Interpreter for deaf provided if requested)

A meeting to conduct a review of the local plan.
Contact: Fred A. Darden, County Administrator, P.0. Box
128, Charles City, VA 23030, telephone (804) 829-9201

LOCAL EMERGENCY PLANNING COMMITTEE OF
CHESTERFIELD COUNTY
November 2, 1888 - 5:30 p.m. — Open Meeting

Chesterfield County Administration Building,
Ironbridge Road, Room 502, Chesterfield, Virginia. &

10001

A meeting to meet requirements of the Superfund
Amendment and Reauthorization Act of 1986.

Contact: Lynda G. Furr, Assistant Emergency Services
Coordinator, Chesterfield Fire Department, P.C. Box 40,
Chestertield, VA 23832, telephone (804) 748-1236

CHILD-DAY CARE COUNCIL

November 9, 1389 - 9 am. — Open Meeting

December 14, 1989 - 9 am. —~ Open Meeting

Koger Executive Center, West End, Blair Building,
Conference Rooms A and B, 8007 Discovery Drive,
Richmond, Virginia. B (Interpreter for deaf provided if
requested)

A meeting to discuss issues, concerns, and programs
that impact licensed child care centers. A publi¢
comment period is scheduled at 8 a.m.

Contact: Peggy Friedenberg, Legislative Analyst, Office of
Governmental Affairs, Department of Social Services, 8007
Discovery Dr., Richmond, VA 23229-8699, telephone (804)
662-9217 or SCATS 662-9217

CONSORTIUM ON CHILD MENTAL HEALTH

November 1, 1989 - 9 a.m. — Open Meeting

December §, 1989 - 8 a.m. —~ Open Meeting

Eighth Street Office Building, 805 East Broad Street, 11th
Floor Conference Room, Richmond, Virginia. &

A regular business meeting open to the public,
followed by an execufive session for purposes of
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confidentiality; and to review applications for funding
of services to individuals.

Coniacit: Wenda Singer, Chair, Virginia Departmeni for
Children, 805 E. Broad St., Richmond, VA 23219, telephone
(804) 786-2208 or SCATS 786-2208

DEPARTMENT FOR CHILDREN

State-Level Runaway Yeuth Services Network

October 26, 168% - 10:30 a.m. — Open Meeting
Department of Corrections, 6900 Atmore Drive, Room 3056,
Richmond, Virginia. &

A reguiar business meeting open to the public.

Contact: Martha Frickert, Human Resources Developer,-

Department for Children, 805 E. Broad St, lith Floor,
Richmond, VA 23218, ielephone (804) 786-5994 or SCATS
786-5994

COORDINATING COMMITTEE FOR
INTERDEPARTMENTAL LICENSURE AND
CERTIFICATION OF RESIDENTIAL FACILITIES FOR
CHILDREN

November 8, 1989 - 8:30 a.m. — Open Meeling

December 8, 1888 - 8:3¢ a.m. — Open Meeting
Interdeparimental Licensure and Certification, Office of the
Coordinator, Tyler Building, 1603 Sania Rosa Drive, Suite
210, Richmond, Virginia. @&

Regularly scheduled meetings tfo consider such
administrative and policy issues as may be presented
to the commiitee.

Contact: John Allen, Coordinaior, Interdepartmental
Licensure and Certification, Office of the Coordinator, 8007
Discovery Dr., Richmond, VA 23229-869%, telephone (804)
662-7124 or SCATS 662-7124

BOARD OF COMMERCE

f November 9, 1389 - 11 a.m. — Open Meeting
Department of Comnerce, 3600 West Broad Street, 5th
Floor, Richmond, Virginia. Bl

A meeting to (i) receive reports from the Director,
Department of Commerce, and Chairman, Board of
Commerce; (ii) review legislation fo be proposed to
the General Assembly pursuant fo the federal
requirement that states begin regulation of real estate
appraisers; and (iii) discuss such other mafters that
may come before the board.

Contact: Alvin D. Whitley, Staff Assistant to Board,
Department of Commerce, 3600 W. Broad St., 5th Floor,

Office of the Director, Richmond, VA 23230, telephone
(804) 367-8564, toll-free 1-800-552-3016 or SCATS 367-8519

BOARD FOR COMMERCIAL DRIVER EDUCATION
SCHOOLS

T October 25, 1889 - 10 a.m. — Open Meeting
Department of Commerce, 3600 West Broadg Street,
Richmond, Virginia. &

A meeting to conduct regulatory review and routine
board business.

Contact: Geralde W. Morgan, Administrator, Department of
Commerce, 3600 W. Bread St, Richmond, VA 23230-4817,
telephone (804) 367-8534, toli-free 1-800-552-3016 or SCATS
367-8534

DEPARTMENT OF CONSERVATION AND RECREATION
Virginiz Cave Board

t Nevember 11, 1989 - 1 p.m. — Open Meeting
Radford University, 18¢ Porterfield, Radford, Virginia

A general meeting.

Contaci: Dr. John Holsinger, Chairman, ODU, Department
of Biological Science, Norfolk, VA 23529, telephone (804)
683-3595

BOARD OF CORRECTIONS

November 15, 198% - 1¢ am. — Open Meeting
69060 Atmore Drive, Board of Corrections Board Rcom,
Richmond, Virginia. &l

A regular monthly meeting to consider such matters
as may be presented to the Board of Corrections.

Contact: Vivian Toler, Secretary of the Board, 6900
Atmore Dr., Richmond, VA 23225, telephone (804) 674-3235

DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

Qctober 25, 1989 —~ Written comments may be submitted
until this date. ‘

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Corrections
intends to adopt regulations entitled; VR 2306-40-8@5.
Minimum Standards for Virgimia Delinguency
Prevention apd Youth Development Act Gramt
Programs. The proposed regulations establish
operating standards for Virginia Delinquency
Prevention and Youth Development Act grant
programs pertaining to program administration,
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services personnel and fiscal management,
training, and monitoring and evaluation.

staff

Statutory Authority: §§ 53.1-5 and 53.1-253 of the Code of
Virginia.

Written comments may be submitted until October 25,
1989,

Contact: Glenn D. Radcliffe, Chief of Operations for
Community Programs, Department of Corrections, P.0O. Box
26963, Richmond, VA 23261, telephone (804) 674-3392 or
SCATS 674-3392

* ¥ ¥ ¥k ® K ¥ ¥

November 10, 1988 —~ Written comments may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Corrections
intends to repeal regulations entitled: VR 230-01-902.
Rules and Regulations for the Purchase of Services
for Clients. The regulation discusses the requirements
for purchasing services for clients when such services
are not available within the Department of
Corrections.

Statutory Authority: § 53.1-5 of the Code of Virginia.

Written comments may be submiited until November 10,
1989.

Contact: Ben Hawkins, Agency Regulatory Coordinator,
Department of Corrections, 6900 Atmore Dr,, Richmond,
VA 23225, telephone (804) 674-3262 or SCATS 674-3262

LB N BN B BN N BN

November 14, 1889 - 1 p.m. ~ Public Hearing
Department of Corrections, 6900 Atmore Drive, Richmondg,
Virginia

Notice iz hereby given in accordance § 9-6.14:7.1 of
the Code of Virginia that the Board of Corrections
intends to adopt regulations entitled: VR 230-01-003.
Regulations Governing the Certification Process.
These regulations establish the procedures utilized to
conduct compliance audits.

Statutory Authority: § 53.1-5 of the Code of Virginia.

Written comments may be submitted until October 16,
1989.

Contact: John T. Britton, Certification Unit Manager,
Department of Corrections, 6900 Atmore Dr., Richmond,
VA 23225, telephone (804) 674-3237 or SCATS 674-3237

STATE EDUCATION ASSISTANCE AUTHORITY
Board of Directors

Movember 21, 188% - 10 a.m. — Open Meeting
State Education Assistance Authority, 6 North 6th Street,
Suite 300, Richmond, Virginia

A general business meeting.

Contact: Lyn Hammond, Secretary to the Board, State
Education Assistance Authority, § N. 6th St, Suite 300,
Richmond, VA 23219, telephone (804) 786-2035, toll-free
1-800-792-5626 or SCATS 786-2035

BOARD OF EDUCATION

Cctober 24, 1939 - 9 a.m. — Open Meeting
October 25, 1989 - 9 am. — Open Meeting
Longwood College, Farmville, Virginia

November 14, 1989 - 8 am. — Open Meeting
General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia. &

The Board of Education and the Board of Vocational
Edueation will hold regularly scheduled meetings.
Business will be conducted according to items listed
on the agenda. The agenda is available upen request.

Contact: Margaret Roberts, James Monroe Bldg., 101 N.
14th St, 25th Floor, Richmond, VA 23219, telephone (804)
225-2540

VIRGINIA EMPLOYMENT COMMISSION

t Jamuary 3, 1990 - 19 a.m. — Public Hearing
Virginia Employment Commission, 703 East Main Street,
Administrative Office Courtroom, Richmond, Virginia

Notice is hereby given in accordance § 9-6.14:7.1 of
the Code of Virginia that the Virginia Employment
Commission intends to amend regulations entitled: VR
300-91-3. Virginia Employment Commission
Regulations and General Rules Benefits, The
regulations are being amended to provide guidance for
the processing of claims for unemployment
compensation in the areas of total and part-total
unemployment, partial unemployment, interstate
claims, combined wage claims, and miscellaneous
.benetit provisions.

STATEMENT

There is no change to the first four parts of this
regulation as they pertain to total and part-total
unemployment, partial unemployment, interstate claims,
and combined wage claims. The fifth part pertaining to
miscellaneous benefit provisions is the only one affected
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by the proposed amendments, and all of those deal with
the second subpart imvelving commission approval of
training pursuant to the provisions of § 60.2-613 of the
Code of Virginia. If their training is approved, claimants
for unemployment insurance would not be required tfo
coenduct a job search in order to receive benefits.

The first amendment deletes reference to Section 303 of
the Job Training and Parinership Act. This is basically a
conformity measure since the Act itself has been amended
to remove any special criteria for approving iraining
which might pre-empt state law. This would result in such
training being approved under the same criteria applicable
to all other training except that under the Trade Act of
1974 which retains its own criteria.

The second amendment involves the type of training which
can be approved. The previous limitation to vocational or
teciinical courses of study has been relaxed by the
addition of three other potentially apprevable courses, all
of which are designed tfo assist workers who would
otherwise be at a disadvantage in the job market, acquire
the basic skills necessary to compete for available work.
Employability assistance/job market orientation programs
are aimed at workers who may have become unemployed
after such a long period of work as to be unfamiliar with
a changed job market or who may need assistance in
iearning how to seek work effectively over again. G.E.D.
classes for those without high school diplomas would allow
unemployed individuals to acquire the basic education
which is fast becoming a requirement for most types of
career advancement. English language classes for citizens
and aliens legally ertitied to work in this couniry who
cannot effectively communicate in English would permit
them to be far better abie to conduct an effective job
search and ultimately find employment.

The third amendment involves removing the weekly hourly
attendance requirement for training approval from
paragrapk two and making it a separate paragraph six so
as to have each paragraph express only one criterion. The
hourly requirement itself was dropped from 30 to 12 in
order to provide meore flexibility. Many of the courses
contemplated for approval are faught at community
colleges where 12 hours per week are considered a full
class load, and it is at those imstitutions that training can
frequently be obtained at the least cost to an unemployed
individual.

Statutory Authority: § 60.2-111 of the Code of Virginia,

Written comments may be submiiied until December 286,
1988.

Contact: Joseph L. Hayes, Manager Administration/Appeals,
703 E. Main St., Room 302, Richmond, VA 23211,
telephone (804) 786-7554

BOARD OF FORESTRY

1t Nevember 15, 1889 - 5:3¢ a.m. — Open Meeting
Best Western Kings Quarters, I-95, Exit 40 on Route 30,
Doswell, Virginia, &

A general business meeting.

Contact: Barbara A. Worrell, Administrative Staff Assistant,
P.0. Box 3758, Charlottesville, VA 22903, telephone (804)
977-6555, SCATS 487-1230 or (BO4) 977-6555/TDD =

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

t October 28, 1989 - 7 p.m. — Open Meeting
Omni Hotel, 235 West Main Street, Charlottesville, Virginia

A legislative committee meeting.

October 3¢, 18689 - § a.m. — Open Meeting
Omni Hotel, 235 West Main Streef, Charloitesville, Virginia

A general board meeting to include certifying
candidates for the November examination session.
Proposed regulations and proposed emergency
regulations for preneed may be discussed, and formal
administrative kearings will be conducted.

October 31, 198% - $ a.m. — Open Meeting
Omnai Hotel, 235 West Main Street, Charlotiesville, Virginia

Informal factfinding conferences.

Contact: Meredyth P. Partridge, Executive Director, 1601
Rolling Hills Dr., Richmond, VA 232295005, telephone
(804) 662-5907

BOARD OF GAME AND INLAND FISHERIES

October 26, 1989 - 10 a.m. — Open Meeting

Department of Game and Iniand Fisheries, 4010 West
Broad Street, Richmond, Virginia. B (Interpreier for deaf
provided if requested)

The following commitiees of the board will meet to
discuss administrative and related matters which will
be reported to the full board at its meeting on Friday,
October 27, 1889,

Planning Committee - 10 a.m.
Finance - 10:30 a.m.

Wildlife and Boat - 11 a.m.
Law and Education - 11:30 a.m.

October Z7, 1589 - #30 a.m. — Public Hearing

Department of Game and Inland Fisheries, 4010 West
Broad Sireet, Richmond, Virginia. (Interpreter for deaf
provided if requested)
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The hoard will act on fish regulation proposals for the
1989-90 season, proposal for appointment of new
consignment agents for sale of hunting and fishing
licenses, and a throughway channel in waters of
Virginia Beach,

Sportsman Award Presentation
General administrative matters will be considered.

Memorandum of agreement with Wild Turkey
Federation.

Committee reports will be given.

The board will act on VR 325-02-1, § 2 Hunting with
crosshows, poison arrows or explosive-head arrows
prohibited.

The board will act on a propdsal VR 325-01 regarding
definitions of endangered species.

Recognition of Frank Sutton, former board member,
Contact: Nancy B. Dowdy, Agency Regulatory
Coordinator/Board Secretary, 4010 W. Broad St., Richmond,
VA 23230, telephone (B04) 367-1000 or toll-free
1-800-237-5712

DEPARTMENT OF GAME AND INLAND FISHERIES

¥ November 15, 1989 - 7 p.m. — Open Meeting
Courtland High School, Spotsylvania County, Virginia. &

A meeting to receive public comment on the initial
draft report of the use of airboats in the

Commonwealth as requested by SJR 166 of the 1989

session of the General Assembly.
Contact: Charles A, Sledd, Chief, Education Division, 4010
W. Broad St., Richmond, VA 23230, telephone (804)
367-6481, toll-free 1-800-252-7717/TDD = or SCATS 367-6481
BOARD F_OR GEOLOGY

'T November 3, 1988 - 1 p.m. — Open Meeting
Department of Commerce, 3600 West Broad Sireet,
Richmond, Virginia. ®

A meeting to (i) approve minutes from September 15,

1989, meeting; (ii) review applications; and (iii) review

correspondence,

Contact: Peggy J. Wood, Assistant Director, 3600 W. Broad
§t., Richmond, VA 23230, telephone (804) 367-8595, toll-free
1-800-552-3016 or SCATS 367-8595

GLOUCESTER COUNTY LOCAL EMERGENCY
PLANNING COMMITTEE

QOctober 25, 1989 - §:30 p.m. — Open Meeting
0ld Courthouse, Court Green, Main Street, Gloucester,
Virginia. &

A meeting to critigue the recent HAZ-MAT Tabletop
exercise and address committee assignments and goals
for 1990,

Contact: Georgette N. Hurley,
Administrator, P.0. Box 329,
telephone (804) 693-4042

Assistant County
Gloucester, VA 23061,

BOARD OF HEALTH

December 13, 1989 - 9 am. — Open Meeting
Department of Health, James Madison Building,
Governor Sireet, Richmond, Virginia. &

109

A working session will be held.

December 14, 1989 - 8 am. — Open Meeting
Department of Health, James Madison Building, 109
Governor Street, Richmond, Virginia. @

A regular business meeting will be held.

Contact: Sarah H. Jenkins, Secretary to the Board,
Department of Health, 109 Governor St, Richmond, VA
23219, telephone (804) 786-3561

DEPARTMENT OF HEALTH (STATE BOARD OF)

November 12, 198% — Written comments may be submitted
until this date.

' Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Health
intends to amend regulations entitled: VR 335-28-01.05.
Board of Health Regulations Governing Vital
Records. The regulations will specify which items are
to be included on official records of birth, death, fetal
death, induced abortion, marriage, and divorce.

Statutory Authority: §§ 32.1-250 and 32.1-252 of the Code of
Virginia,

Written comments may be submitted until November 12,
1989,

Contact: Russell E. Booker, Jr., State Registrar, Division of
Vital Records, Department of Health, P.0. Box 1000,
Richmond, VA 23208-1000, telephone (804) 786-6221 or
SCATS 786-6221

R K B % % % ¥
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Nevember li, 1889 - Writtern comments may be submitted
until this date.

Notice is hereby given in accordance § 89-6.14:7.1 of
the Code of Virginia that the Board of Health intends
to amend regulations entitled: VR 355-32-01.0I.
Regulations Governing Emergency Medical Services.
The purpose of the proposed amendments is to (i)
update and clarify minimum standards for provision of
emergency medical services and (ii) revise and update
Procedures and Guidelines for Basic Life Support
Training Programs.

Statutory Authority: § 32.1-12 of the Code of Virginia.

Written comments may be submitted until November 11,
1989,

Comtact: Susan D. McHenry, Director, Department of
Health, Divisicn of Emergency Medical Services, 1538 E.
Parham. Rd., Richmond, VA 23228, telephone (804)
371-3500 or toll-free 1-800-523-6019

ok % %k & ¥ ¥ %k

November LI, 1888 — Written commenis may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Health
intends to amend regulaticns entitled: VR 355-32-02.
Regulaticns Governing Financial Assistance for
Emergency Medical Services. The purpose of the
proposed amendments is (o update and clarify
mechanisms for adminisiration of the Virginia Rescue
Squad Assistance Fund.

Statutory Authority: §§ 32.1-12 and 32.1-115 through 32.1-116
of the Code of Virginia.

Written comments may be submitted until Novémber 11,
1988.

Contact: Susan D. McHenry, Director, Department of
Health, Division of Emergency Medical Services, 1538 E.
Parham Rd., Richmond, VA 23228, ielephone (804)
371-3500, toll-free 1-800-523-6019 or SCATS 371-3500

#o% oW ok R oM R ok

November 1€, 1988 - 1¥ a.m. — Public Hearing
James Madison Building, 109 Govermor Street, Main Floor
Conference Room, Richmond, Virginia.

Notice is hereby given in accordance § 8-6.14:7.1 of
the Code of Virginia that the Board of Health intends
to amend regulations entitted: VR 355-2Z8-01.02.
Regulatioms for Disease Reporting and Contrel. The
reguiations are being amended to comply with current
disease conirol policies and statutory requirements.

Statutory Authority: §§ 32.1-12 and 32.1-35 through 32.1-38
of the Code of Virginia.

Wriiten cemments may be submitied until November 24,
1989.

Senior Epidemioclogist,
Room 701,

Contact: Diane Woolard, M.P.H.,
Department of Health, 109 Governor St.,
Richmond, VA 23219, telephone (804) 786-5261

£ % ¥ % %k £ W ¥

November 6, 198% - 7 p.m. -- Public Hearing
County of Hemrico, Parham and Hungary Sprirgs Roads,
Board Room, Administration Building, Richmond, Virginia

November 13, 1888 - 7 p.m. — Public Hearing
Harrisonburg Electric Commission, 8% West Bruce Street,
2nd Floor Conference Room, Harrisonburg, Virginia

November 14, 1988 - 7 p.m. - Public Hearing
Peninsula Health Center, 416 J. Clyde Morris Boulevard,
Auditorium, Newport News, Virginia

November 13, 1988 - 7 p.m. — Public Hearing
Prince Williamm County, Old Board Chambers, 5250 Lee

Avenue, Corner of Lee and Grant Avenue, Manassas,
Virginia

November 21, 1989 - 7 p.m. — Public Hearing

Norfolk Health Department, Auditorium, 401 Colley

Avenue, Norfolk, Virginia

Movember 28, 1988 - 7 p.m. — Public Hearing
Washingtor County Public Library, Oak Hill and East
Valley Streets, Abingdon, Virginia

November 28, 1288 - 7 p.m. — Public Hearing
Roanoke County Administrative Office, Community Rcom,
3738 Brambleton Avenue, S.W., Roanoke, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Health
intends to adopt regulations entitled: VR 355-34-01.
Private Well Regulations. These proposed regulations
establish location, comstruction and water quality
standards for private wells.

Statutory Authority: § 32.1-176 of the Code of Virginia.

Written comments may be submitied until December 1,
1989.

Contact: Donald J. Alexander, Director, Bureau of Sewage
and Waier Services, Department of Health, James Madison
Bldg.,, 109 Governor St., Room 500, Richmond, VA 23219,
telephone (804) 786-1750
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DEPARTMENT OF HEALTH PROFESSIONS
Task Ferce on the Practice of Nurse Practitioners

1 Nevember 2, 1989 - $:30 a.m. — Open Meeting
Department of Health Professions, 1601 Rolling Hills Drive,
Conference Room 2, Richmond, Virginia. &

A meeting to hear invited presentations and to
consider research in progress.

Contact: Richard D. Morrison, Executive Director, 1601
Rolling Hills Dr,, Richmond, VA 23229, telephone (804)
662-9918

HEALTH SERVICES COST REVIEW COUNCIL
October 24, 1989 - $:39 aim. — Open Meeting

Department of Rehabilitative Services, 4801
Avenue, Richmond, Virginia. &l

Fitzhugh

A monthly meeting fto address financial, policy or
technical matters which may have arisen since the
last meeting.

Centact: Annt Y. McGee, Executive Director, 805 E. Broad
St., #6th Floor, Richmond, VA 23219, telephone (804)
786-6371/TDD & or SCATS 786-6371

STATE COUNCIL OF HIGHER EDUCATION

¥ November 1, 1989 - $:3¢ a.m. — Open Meeting
James Monroe Building, 101 North 14th Street, 9th Floor
Conference Room, Richmond, Virginia. &

A monthly council meeting. Agenda available upon
request.

Contact: Dr. Barry M. Dorsey, Associate Director, 101 N.
14th St, 9th Floor, Richmond, VA 23219, telephone (804)
225-2632 or SCATS 225-2632

HISTORIC RESCURCES BOARD AND STATE REVIEW
BOARD OF THE DEPARTMENT OF HISTORIC
RESOURCES

Cctober 38, 1989 - 1¢ a.m. — Open Meeting
State Capitol, Capitol Square, Senate Room 4, Richmond,
Virginia. &

A joint meeting to consider (i) the work program of
the Department of Historic Resources and (il) the
listing of the Brandy Station Battlefield Historic
District, Cuipeper County, on the Virginia Landmarks
Register.

Contaci: Margaret Peters, Information Officer,
Governor St., Richmond, VA 23219, telephone

221
(804)

786-3143, SCATS 786-3143 or (804) 786-4726/TDD =

DEPARTMENT OF HISTORIC RESOURCES
Beard of Trustees of the Preservation Foundation

October 3%, 1883 - 5 p.m. — Open Meeting

MNovember 1, 198% - — Open Meeting

Donaldson Brown Center, Virginia Polytechnic Institute and
State University, Conference Room D, Blacksburg, Virginia.
&

A two-day meeting beginning at 5 p.m. on Tuesday,
October 31 and continuing on November 1 to plan for
the operations of the Preservation Foundation.

Contact: Margaret Peters, Information Officer, Department
of Historic Resources, 221 Governor St., Richmond, VA
23219, telephone (804) 786-3143, SCATS 786-3143 or (804)
786-4276/TDD =

BOARD OF HQUSING AND COMMUNITY
DEVELOPMENT

Amusement Device Technical Advisery Comimnitiee

Movember 18, 1989 - 9 a.m. - Open Meeting
Fourth Sireet Office Bailding, 205 North Fourth Street, 7th
Floor Conference Room, Richmond, Virginia. &

A meeting io review and discuss regulations pertaining
to the consiruction, maintenance, operation and
inspection of amusement devices adopted by the
board.

Comtact; Jack A. Proctor, CPCA, Deputy Director, Division
of Building Regulatory Services, Department of Housing
and Community Development, 205 N, Fourth St.,
Richmond, VA 23219-1747, telephone (804) 786-4752 or
{804) 786-5405/TDD =

COUNCIL ON INDIANS

November 15, 1988 - 2 p.m. — Open Meeting

0ld City Hall, 1001 East Broad Street, ATET
Communications Conference Room, 1st Floor, Richmond,
Virginia

A regular meeting of the Councit on Indians to
conduct general business and to receive reports from
the council standing committees.

Comtact: Mary Zoller, Information Director, Virginia
Council on Indiang, 3007 Discovery Dr, Richmond, VA
23229-8699, telephone (804) 662-9285 or SCATS 662-9285
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DEPARTMENT OF LABOR AND INDUSTRY

November 15, 1888 - 1& a.m. — Public Hearing
General Assembly Building, House Room D, Richmond,
Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Department of Labor
and Indusiry intends to adopt regulations entitled: VR
425-01-¢4. Standard for Boller and Pressure Vessel
Operator Certificatiom. The proposed regulation
provides a uniform standard to be used by the
governing bodies of counties, cities, and towns which
have adopted ordinances requiring the certification of
boiler and pressure vessel operators.

Statutory Authority: § 15.1-11.6 of the Code of Virginia.

Written comments may be submitted until October 30, 1989

to John J. Crisanti, Policy Analyst, Department of Labor
and Industry, P.0. Box 12064, Richmond, Virginia 23241.

Cortact: John J. Crisanti, Policy Analyst, Depariment of
Labor and Industry, P.0. Box 12064, Richmond, VA 23241,
telephone (804) 786-2385 or SCATS 786-2385

Safety and Health Codes Board

1 November 15, 1988 - following 10 2.m. public hearing —
Open Meeling

General Assembly Building, Capitol Square, House Room
D, Richmond, Virginia.

The board will meet to consider (i) amendment to Alr
Contaminanis Standards, Permissible Exposure Liinits,
Grant of Petition for Reconsideration and
Administrative Stay; (ii) Standard Concerning Comntrol
of Hazardous Sources {Lockout/Tagout); (iii) Reguest
for Variance from Boiler and Pressure Vesse] Safety
Act - Miniature Hobby Beilers; (iv) Standard for Boiler
and Pressure Vessel Operator Certification; (v)
Amendment Concerning Revision of Construction
Industry Tesis and Inspection Records; and (vi)
Trencking Standard.

Centact: Jay W. Withrow, Director, Office of Federal
Liaison and Techmical Suppori, Department of Labor and
Industry, P.0. Box 12064, Richmond, VA 23241, telephone
(B04) 786-9872

LIBRARY BOARD

t October 30, 1889 - 1:3¢ p.m. — Open Meeting

Virginia State Library and Archives, 11th Street at Capltol
Square Square, 3rd Floor, Supreme Court Room,
Richmond, Virginia. B

A meeting to discuss administrative matters of the
Virginia State Library and Archives.

Contact: Jean H. Taylor, Secretary to State Librarian,
Virginia State Library and Archives, 1lth St. at Capitol
Square, Richmond, VA 23218, telephone (804) 786-2332 or
SCATS 786-2332

COMMISSION ON LOCAL GOVERNMENT

Nevember 2, 1968 ~ 7 p.m. — Public Hearing
Site to be determined, Dayton, Virginia

A public hearing regarding the Town of Dayton -
Rockingham County Agreement defining annexation
rights,

Contact: Barbara W. Bingham, Adminjstrative Assistant, 702
Eighth Sireet Office Bldg., 805 E. Broad St., Richmond, VA
23219, telephone (804) 786-6508

VIRGINIA LONG-TERM CARE COURNCIL

November 2, 1889 - %:30 a.m. — Open Meeting

November 3, 1889 - 3 a.m. — Open Meeting

Omni Richmond Hotel, 100 South 12th Stireet, Richmond,
Virginia

Statewide confcrence on longterm care issues of
interest to professionals in the field, providers of
services and consumers,

Contaci: Thelma E. Bland, Deputy Commissioner, 700 E.
Franklin St, 10th Floor, Richmond, VA 23219-2327,
telephone (804) 225-2271/TDD = , tollfree 1-800-552-4464
or SCATS 225-2271

STATE LOTTERY BOARD
Octicber 25, 1988 - 10 a.m. — Open Meeting

State Loitery Department, 2201 West
Conference Room, Richmond, Virginia.

Broad Street,

A regularly scheduled monthly meeting of the board.
Business will be conducted according to items listed
on the agenda which has not yet been determined.

Contact: Barbara L. Robertson, Lottery Staff Officer, State
Lottery Department, 2201 W. Broad St, Richmond, VA
23220, telephone (804) 367-9433 or SCATS 367-9433

¥ %k ¥ # ¥ k % ¥

November 21, 198% - 1¢ a.m. — Public Hearing
State Loftery Department, 2201 West Broad Sireet,
Richmond, Virginia.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Lottery Board intends
to amend regulations entitled: VR 447-01-2,
Administration Regulations. The purpose of the

Virginia Register of Regulations
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proposed action is to amend certain portions of the
Administration Regulations which deal with ineligible
players, Operations Special Reserve Fund, procedures
for small purchases and vendor background checks.

Statutory Authority: § 58.1-4007 of the Code of Virginia.

Written comments may be submitted until November 21,
1989,

Contact: Barbara L. Robertson, Lottery Staff Officer, State
Lottery Department, 2201 W. Broad St, Richmond, VA
23220, telephone (804) 367-2433 or SCATS 367-9433
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November 21, 198% - 10 a.m. — Public Hearing ‘
State Lottery Department, 2201 West Broad Street,
Richmond, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Lottery Board intends
to amend regulations entitled: VR 447-02-1. Instant
Game Regulations. The purpose of the proposed
action is to amend certain portions of the Instant
Game Regulations in order to conform to the State
Lottery Law and to refine sections which deal with
general operational parameters.

Statutory Authority: § 58.1-4007 of the Code of Virginia.

Written comments may be submitted until November 21,
1988, .

Contact: Barbara L. Robertson, Lettery Staff Officer, State
Lottery Department, 2201 W. Broad St, Richmond, VA
23220, telephone (804) 367-0433 or SCATS 367-9433
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November 21, 1989 - 19 a.m, — Public Hearing
State Lottery Department, 2201 West Broad Street,
Richmong, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Lottery Board intends
io adopt regulations entitled: VR 447-82-2. On-Line
Game Regulations. The purpose of the proposed
regulation is to set out general parameters for the
on-line game. This includes setting standards and
requirements for licensing of on-line lottery retailers,
ticket validation, setting the framework for the
operations of on-line loitery games and the payment of
prizes.

Statutory Authority: § 58.1-4007 of the Code of Virginia.

Written comments may be submitted until November 21,
1989.

Contact: Barbara L. Robertson, Lottery Staff Officer, State

Lottery Department, 2201 W, Broad St., Richmond, VA
23220, telephone (804) 367-9433 or SCATS 367-9433

MARINE RESOURCES COMMISSION

1t November 7, 1989 - $:3% a.m. — Open Meeting
Marine Resources Commission, 2600 Washington Avenue,
4th Floor, Room 403, Newport News, Virginia @&

The Virginia Marine Resources Commission will meet
on the first Tuesday of each month. Tt hears and
decides cases on fishing licensing, oyster ground
leasing, environmental permits in wetlands,
bottomlands, coastal sand dunes and beaches. It hears
and decides appeals made on local wetilands board
decisions.

Fishery management and conservation measures are
discussed by the commission. The commission is
empowered {0 exercise general regulatory power
within 15 days and is empowered to take specialized
marine life harvesting and conservation measures
within five days.

Contact: Sandra S. Schmidi, Secretary to the Commission,
2600 Washington Ave., Room 203, Newport News, VA
23607-0756, telephone (804) 247-2208

GOVERMNOR'S ADVISORY BOARD ON MEDICARE AND
MEDICAID

QOctober 31, 1888 - 2 p.m. — Open Meeting
Hyait Hotel, [-64 and West Broad Sireet,
Virginia. &

Richmond,

An open meeting to discuss 1990 proposed legislation
and proposed budget addenda items.

Contaci: Jacqueline Fritz, 600 E. Broad St., Suite 1300,
Richmond, VA 23219, telephone {(804) 786-7258

BOARD OF MEDICINE

t November 16, 1989 - 8:15 a.m. - Open Meeting

t+ November 17, 1989 - 8:15 a.m. - Open Meeting

+ November 18, 198% - &1 am. — Open Meeting

t November 1%, 1989 - 8:15 a.m. — Open Meeting

Holiday Inn, Downtown-Williamsburg and Holidome, 814
Capitol Landing Road, Williamsburg, Virginia. &

The board wiil meet on November 16, 1989, to
conduct general board business and discuss any other
items which may come hefore the board. The board
will alse meet on November i7-19, 1989, to review
reporis, interview licensees and make decisions on
discipline matters.

Contact: Eugenia K. Dorson, Board Administrator, Board of
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Medicine, 1601 Rolling Hills Dr., Richmond, VA 23229-5005,
telephone (804) 662-9925 or SCATS 662-9925
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Nevember 1¢, 1888 — Wrilten comments may be submitied
until this date,

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medicine
intends to amend regulations entitled: VR 465-02-01.
Practice of Medicine, Osteopathy, Podiatry,
Chirepractic, Clinicai Psychology, and Acupuncture.
The purpose of the proposed action is to amend
regulations to clarify the requirements for licensure by
endorsement for the practice of medicine and
ostespathy.

Statutory Authority: § 54.1-2400 of the Code of Virginia,

Written comments may be submitted until November 10,
1989,

Contact: Hilary H. Connor, M.D., Executive Director, or
Eugenia K. Dorson, Deputy Executive Director, Board of
Medicine, 1601 Roliling Hills Dr, Surry Bldg, Richmond,
VA 23229-5005, telephone (804) 662-9925 or SCATS 662-5925
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November 24, 1988 — Wrilten comments may be submitted
until this date.

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medicine
intends to amend regulations entitled: VR 465-03-01.
Regulations Governing the Practice of Physical
Therapy. The proposed amendments to the regulations
establish provisions for specific institutions, upon
approval te utilize more than three physical therapist
assistants under the supervision of a single physical
therapist, and establish a new fee for reinstatement of
an expired license.

Statutory Authority: § 54.1-2400 of the Code of Virginia,

Written commenis may be submitied until November 24,
1989,

Contact: Eugenia K. Dorson, Deputy Executive Director,
Board of Medicine, 1601 Rolling Hills Dr., Richmond, VA
23229-5005, telephone (804) 662-9925 or SCATS 662-0925
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Nevember 3, 1989 - § a.m. — Public Hearing
Department of Health Professions, 1601 Rolling Hills Drive,
Board Room 2, Richmond, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medicine

intends to amend reguilations entitled: VR 485-05-01.
Regulations Governing the Practice of Physicians’
Assistanis. The proposed amendments are to more
clearly define a physician's supervisory responsibilities
when delegating to the assistant and establish
environment required for specific procedures.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Written commenis may be submitted uniil November 24,
1989,

Contact: Eugenia K. Dorson, Deputy Executive Director,
Board of Medicine, 1601 Rolling Hills Dr., Richmond, VA
23229-5005, telephone (804) 662-9925 or SCATS 662-9925
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1t December 8, 1989 - $ am. — Public Hearing
Department of Health Professions, 1601 Rolling Hills Drive,
Board Room 1, Richmond, Virginia

Notice is hereby given in accordance with § 9-6.14:7.1
of the Code of Virginia that the Board of Medicine
intends to adopt regulations entitled: VR 465-07-01L.
Certification of Optomeirists. The proposed
regulations establish requirements for postgraduate
training in therapeutic and pharmaceutical agents,
clinical training, and examinations necessary to certify
licensed optometrists to administer therapeutic
pharmaceutical agents in the treatment of diseases of
the eye.

STATEMENT

Basis: Section 54.1-2400 and §§ 54.1-2957.1
54.1-2957.3 of the Code of Virginia.

through

Statement of purpose: The proposed regulations establish
requirements for postgraduate studies in didactic and
clinical training and for examinations for the certification
of licensed optometrists to treat certain diseases and
abnormal conditions of the human eye and its adnexa with
certain therapeutic pharmaceutical agents to assure
delivery of appropriate medical eye care fo the citizens of
the Commonwealth,

Estimated entities and impacts:

A. Regulated entitiess There are 1,100 optometrists
licensed to practice optometry in the Commonwealth of
Virginia, It is not possible, in advance, to determine the
number of these potentially eligible professionals who may
elect to seek certification.

B. Projected costs to regulated entities; The impact on
applicants for certification to treat certain diseases and
conditions of the human eye and its adnexa with certain
therapeutic pharmaceutical agents that may increase the
regulatory burden are assessed as follows:

Virginia Register of Regulations
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1. Section }1.I. - Definitions. The proposed definitions
provide clear and concise statements defining
approved schools, the board, certification, a certified
optometrist, the examination, postgraduate clinical
training, and protocol. The proposed definitions will
not impact the applicants as the defined terms express
the essentials for an optometrist to be certified by the
Board of Medicine.

2. Section 2.1. Establishes the requirement for an
application to be filed with the board for certification
by examination. The proposed regulation could
potentially affect 1,100 currently licensed oplometrists
and 110 new applicanis each year thereafter in the
amount of $375 per applicant. This amount inchudes a
$300 application fee and other incidental costs
associated with the credentialing process (see B.4
below).

3. Section 2.1 A 1 and 2. Establishes that each
application must be complete when filed and be
accompanied with a fee. This will impact or delay 15
applicants each year for failure to comply with
instructions.

4. Section 2.1 C. Establishes those documenis required
to complete an application to be eligible to sit for the
certification examination to ireat the human eye for
certain digeases and administer certain therapeutic
pharmaceutical agents. The proposed regulation could
potentially impact 1,100 applicants the first year and
110 new applicants each year thereafter in the amount
of $75 for each applicant, to verify evidence of
completion of posigraduate training, cardiopulmonary
resuscitation, and licensure in other states,

5. Section 3.1 A. Establishes the contents of the
certification examination, which examination shall be
taken as a unit. All applicants must successiully
complete the examination now under development by
the board. The cost of the initial examination is
included in the application fee. Fer individuals who do
not successfully compleie the initial examination, a fee
of $300 will be assessed for second and third attempts,
Approximately 10 opiometrists may be affected
annually.

6. Section 3.1 B. Establishes the number of attempis
an applicant is eligible to sit for the certification
examination before additional posigraduate training is
required. The proposed regulation may impact an
estimated five applicants that will require additional
{raining at a cost of $1,050 per candidate.

7. Section 4.1. Establishes the scope of practice for an
optometrist certified io administer therapeutic agents
in the treatment of the human eye. The proposed
regulation wili not impose additional training; however,
approximately five candidates for cerfification may
require additiona! training in therapeutic
pharmaceutical agents to be successful in passing the

examination.

8. Section 4.2. Establishes the topical therapeutic
pharmaceutical agents that may be administered or
prescribed by a certified optometrist. The propesad
regulation, when violated by certified optometrists,
may result in five or more practitioners receiving
statutory sanctions or resirictions placed on their
certification to treat and adminisier therapeutic
pharmaceutical agents in the care of the human eye.

9. Secticn 4.3. Establishes those diseases a certified
optometrist may treat. The proposed regulation, when
violated, may result in seven or more praciitioners
appearing before the board which may result in
statutory sanctions or resirictions placed on their
certification to administer and {reat the eye with
therapeutic pharmaceutical agents.

10. Section 4.4 A. Requires a certified optometrist to
esiablish a protocol for referring a patient who fails fo
improve significantly. The proposed regulation may
impact 10 or more practitioners for failure to
appropriately refer a patient which may result in
disciplinary actions by the board.

11, Section 4.4 B. Requires a certified optometrist to
esiablish a written protocol to ensure the safety of
patients in the management of emergencies and
referral of patients for treatment. The proposed
regulation may result in disciplinary actions affecting
five or more practitioners who failed {o develop the
prescribed protocols for emergencies or (reatment
resulting in harm to 11 patients.

12. Section B5.1. Establishes the reguirement for
biennial renewal of certification for each certified
optometrist in each odd numbered year. The proposed
amendment may affect 50 or more practitioners who
fail to remew their ceriification. Failure to renew
certification will result in the loss of privileges to
treat certain diseases of the human eye and its
adnexa with certain therapeutic pharmaceutical agents.

13. Section 5.2. Establishes the requirements to be met
by optometrists who allow their certification to expire.
The proposed amedmment may affect 40 or more
practitioners, in the payment of a $150 fee, o
reinstate their expired certification to resume the
treatment of the human eye with ceriain therapeutic
pharmaceutical agents.

for postgraduate training programs approved by the
board toe be eligible to apply for the certification
examination to administer and {reat {he human eye
and is adnexa with certain therapeutic pharmaceutical
agents. The proposed regulations could potentially
affect 1,100 optometrists who are currently licensed to
practice optometry and may be eligible to sit for the
certification examination upon providing evidence of
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meeting the requirements established by the board,
and 110 new applicants who may be eligible each
year thereafter., The cost of training is estimated at
$1,050 (tuition) and other costs associated with
training. The postgraduate training required in this
section may be made available through arrangements
with the director of the postgraduate training program.

15. Section 6.1 D. Requires a certified optometrist to
have training in and be certified in cardiopulmonary
resuscitation. The proposed regulation may result in
disciplinary actions of three or more practitioners who
have failed to utilize cardiopulmonary resuscitation in
the management of critically