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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The fUll text of all 
regulations, both as proposed and as finaUy adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearin~ and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
"view the proposed regulations. The Governor will transmit his 
Inments on the regulations to the Registrar and the agency and 

_,uch comments will be published in the Virginia Register. 
Upon receipt of the Governor's comment on a proposed 

regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General AssemblY may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty-day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty-day final adoption p·eriod, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 

·\l.drawn, becomes effective on the date specified, which shall 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before final action is taken. 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter l.l:l (§§ 9-6.14:6 through 
9·6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75a77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter l.l:l (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Qf. the Virginia Code Commission: Dudley J, Emick, 
Jr., Chairman, J. Samuel Glasscock, Vice Chairman; Russell M. 
Carneal; Joseph V. Gartlan, Jr.; John Wingo Knowles; Gail S. 
Marshall; E. M. Miller, Jr.; Theodore V. Morrison; William F. 
Parkerson, Jr.; A. L. Philpott. 

Staff ill the Virginia Register: Joan w. Smith, Registrar of 
Regulations; Ann M. Brown, Deputy Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Fegister 

BOARD OF AVIATION 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Aviation 
intends to consider repealing existing regulations and 
promulgating new regulations entitled: Regulations of the 
Department of Aviation. The purpose of the proposed 
action is to solicit public comments and update current 
aviation regulations as to their effectiveness. 

Statutory Authority: § 5.1-2.15 of the Code of Virginia. 

Written comments may be submitted until December 22, 
1991. 

Contact: Keith F. McCrea, AICP, Aviation Planner, 
Department of Aviation, 4508 S. Laburnum Avenue, 
Richmond, VA 23231-2422, telephone (804) 786-1365 or 

• toll-free 1-800-292-1034. 

DEPARTMENT OF COMMERCE 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Commerce intends to consider repealing the existing 
regulation entitled: VR 190-05-01. Asbestos Licensing 
Regulations and promulgating new regulations entitled: VR 
190-05-1:1. Asbestos Licensing Regulations. The purpose of 
the proposed action is to review the entire regulation with 
special attention to sections pertaining to definitions, 
project designers, asbestos contractors, the exemption 
process and the training requirements. 

Statutory Authority: § 36-99.7 and Chapter 5 (§§ 54.1-500 
through 54.1-517) of Title 54.1 of the Code of Virginia. 

Written comments may be submitted until January 18, 
1992. 

Contact: Nelle Hotchkiss, Assistant Director, Virginia 
Asbestos Licensing Program, 3600 West Broad Street, 
Richmond, VA 23230, telephone (804) 367-8595. 

BOARD FOR CONTRACTORS 

Notice ol Intended Regulatory Action 

Vol. 8, Issue 6 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Contractors intends to consider amending regulations 
entitled: VR 220-0l-2. Board lor Contractors Licensing 
Regulations. The purpose of the proposed action is to 
solicit public comment on all existing regulations as to 
their effectiveness, efficiency, clarity and necessity. 

Statutory Authority: § 54.1-1102 of the Code of Virginia. 

Written comments may be submitted until December 20, 
1991. 

Contact: Martha LeMond, Assistant Director, 3600 West 
Broad Street, Richmond, Virginia 23230, telephone (804) 
367-8557. 

DEPARTMENT FOR THE DEAF AND HARD OF 
HEARING 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Deaf and Hard of Hearing intends to consider amending 
regulations entitled: VR 245-03-01. Regulations Governing 
Interpreter Services lor the Hearing Impaired. The 
purpose of the proposed action is to amend current 
regulations to incorporate guidelines for administration of 
a Cued Speech Assessment within the section of the 
regulations related to the Quality Assurance Screening. 

Statutory Authority: § 63.1-85.4 of the Code of Virginia. 
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Written comments may be submitted until January 2, 1992. 

Contact: Kathy E. Vesley, Deputy Director, Department for 
the Deaf and Hard of Hearing, Washington Building, 
Capitol Square, llOO Bank Street, 12th Floor, Richmond, 
Virginia 23219, telephone (804) 225-2570/Voice/TDD .,. or 
toll-free 1-800-552-7917 /Voice/TDD .,. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Education 
intends to consider amending regulations entitled: VR 
270-01-0012. Standards for Accrediting Public Schools in 
Virginia. The purpose of the proposed action is to provide 
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Notices of Intended Regulatory Action 

minimum standards to give guidance and direction to 
assist schools in their continuing efforts to offer 
educational programs to meet the needs, interests, and 
aspirations of all students. The amendments are necessary 
to reflect changes in the missions of the Board of 
Education and the Department of Education. The board is 
also adopting new goals as part of the Standards of 
Quality. 

Statutory Authority: §§ 22.1-19 and 22.1-253.13:3 (B) of the 
Code of Virginia. 

Written comments may be submitted until December 30, 
1991. 

Contact: Ms. Lin Corbin-Howerton, Lead Policy Analysts, 
Virginia Department of Education, P.O. Box 6Q, Richmond, 
Virginia 23216, telephone (804) 225-2092, (804) 225-2543 or 
toll-free 1-800-292-3820. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Education 
intends to consider amending regulations entitled: VR 
270-01-0009. Regulations Governing Literary Loan 
Applications in Virginia. The purpose of the proposed 
action is to amend current regulation in order to provide 
additional literary fund incentives for local school 
divisions. 

Statutory Authority: §§ 22.1-142 through 22.1-161 of the 
Code of Virginia. 

Written comments may be submitted until January 24, 
1992. 

Contact: Robert L. Aylor, Director, 
Finance, Department of Education, 
Richmond, Virginia 23216-2060, telephone 

Accounting and 
P.O. Box 6Q, 

(804) 225-2040. 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Funeral 
Directors and Embalmers intends to consider amending 
regulations entitled: Regulations of the Board of Funeral 
Directors and Embalmers. The purpose of the proposed 
action is to delete all references to the resident trainee 
program which have now been included in their entirety 
in the regulations entitled "Resident Trainee Regulations 
for Funeral Services." 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until December 18, 
1991. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Funeral Directors and Embalmers, 1601 Rolling Hills 
Drive, Richmond, VA 23229-5005, telephone (804) 662-7390 
or SCATS (804) 662-9907. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Funeral 
Directors and Embalmers intends to consider amending 
regulations entitled: Resident Trainee Program lor 
Funeral Services. The purpose of the proposed action is 
to add additional language which places a maximum limit 
on the time a trainee can remain in the trainee program. 

Statutory Authority: § 54.1-2817 of the Code of Virginia. 

Written comments may be submitted until December 18, 
1991. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Funeral Directors and Embalmers, 1601 Rolling Hills 
Drive, Richmond, VA 23229-5005, telephone (804) 662-7390 
or SCATS (804) 662-9907. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Funeral 
Directors and Embalmers intends to consider amending 
regulations entitled: VR 320-01-03. Preneed Funeral 
Planning Regulations. The purpose of the proposed action 
is to add additional regulations and clarification to existing 
regulations regarding preneed funeral planning in the 
Commonwealth in response to House Bill 1906. 

Statutory Authority: §§ 54.1-2803 and 54.1-2820 of the Code 
of Virginia. 

Written comments may be submitted until January 27, 
1992. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Funeral Directors and Embalmers, 1601 Rolling Hills 
Drive, Richmond, VA 23229-5005, telephone (804) 662-9907. 

'~DH-~~~~~~,~~NT I OF HEALTH 
Protecting You ilnd Your Em "ironment 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-200. Sanitary Regulations for Hotels. The 

Virginia Register of Regulations 
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Notices of Intended Regulatory Action 

purpose of the proposed action is to specify requirements 
for hotels to protect public health. 

Statutory Authority: §§ 32.1-12, 35.1-11 and 35.1-13 of the 
Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 

Contact: John Benko, Director, Bureau of Food and 
General Environmental Services, Virginia Department of 
Health, P.O. Box 2448, Suite 144, Richmond, VA 23218, 
telephone (804) 786-3559. 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-300. Sanitary Regulations for Summer Camps. 
The purpose of the proposed action is to specify the 
requirements for summer camps to protect the public 
health. 

Statutory Authority: §§ 32.1-12, 35.1-11 and 35.1-16 of the 
Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 

Contact: John Benko, Director, Bureau of Food and 
General Environmental Services, Virginia Department of 
Health, P.O. Box 2448, Suite 144, Richmond, VA 23218, 
telephone (804) 786-3559. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-400. Sanitary Regulations lor Campgrounds. 
The purpose of the proposed action is to specify the 
requirements for campgrounds to protect the public health. 

Statutory Authority: §§ 32.1-12, 35.1-11 and 35.1-17 of the 
Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 

Contact: John Benko, Director, Bureau of Food and 
General Environmental Services, Virginia Department of 
Health, P.O. Box 2448, Suite 144, Richmond, VA 23218, 
telephone (804) 786-3559. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-500. Regulations Governing Swimming Pools at 

Vol. 8, Issue 6 

Hotels, Motels, Campgrounds, Summer Camps and 
Related Facilities. The purpose of the proposed action is 
to specify the requirements for the operation and 
maintenance of swimming pools at hotels, motels, 
campgrounds, summer camps and related facilities to 
protect public health. 

Statutory Authority: §§ 32.1-12, 35.1-13, 35.1-16 and 35.1-17 
of the Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 

Contact: John Benko, Director, Bureau of Food and 
General Environmental Services, Virginia Department of 
Health, P.O. Box 2448, Suite 144, Richmond, VA 23218, 
telephone (804) 786-3559. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider promulgating regulations 
entitled: VR 355-35-700. Swimming Pool Regulations 
Governing the Posting of Water Quality Test Results. 
The purpose of the proposed action is to ensure that all 
public swimming pools are maintained in a manner which 
does not adversely affect the public health, welfare and 
safety. 

Statutory Authority: § 32.1-248.1 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 
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Contact: John Benko, Director, Bureau of Food and 
General Environmental Services, Virginia Department of 
Health, P.O. Box 2448, Suite 144, Richmond, VA 23218, 
telephone (804) 786-3559. 

Notice oi Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider promulgating regulations 
entitled: Alternative Discharging Sewage Treatment 
System Regulations for Individual Single Family 
Dwellings. The purpose of the proposed action is to 
regulate the installation, operation and maintenance of 
discharging sewage systems (aerobic treatment units, 
sandfilters, etc.) serving single family dwellings with flows 
less than 1,000 GPD. These regulations will replace the 
emergency discharging regulations which will expire on 
July 29, 1992. 

Statutory Authority: §§ 32.1-12 and 32.1-164 of the Code of 
Virginia. 

Written comments may be submitted until January 2, 1992. 

Contact: Donald J. Alexander, Director, Bureau of Sewage 

Monday, December 16, 1991 



Notices of Intended Regulatory Action 

and Water Services, Division of Sanitarian Services, 1500 
E. Main Street, Suite 144, Richmond, VA 23219, telephone 
(804) 786-1750. 

BOARD OF MEDICINE 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with Ibis agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-08-01. Regulations for Certification of Occupational 
Therapists. The purpose of the proposed action is to (i) 
define the Test of English as a Foreign Language; (ii) 
correct a technical error of reference in § 2.2. C and 
interchange subsections B and C; (iii) establish the Test of 
English as a requirement for certification for 
foreign-trained occupational therapists; and (iv) 
grammatically correct § 2.3 F. 

Statutory Authority: § 54.1-2400 of lhe Code of Virginia. 

Written comments may be submitted until January 2, 1992, 
to Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Drive, Richmond, Virginia 
23229. 

Contact: Eugenia K. Dorson, Deputy Executive Director of 
Licensure, 1601 Rolling Hills Drive, Richmond, VA 23229, 
telephone (804) 662-9923. 

BOARD OF PROFESSIONAL COUNSELORS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Professional Counselors intends to consider amending 
regulations entitled: VR 560-01-02. Regulations Governing 
the Practice of Professional Counseling. The purpose of 
the proposed action is to consider the deletion of oral 
examinations and invite public comment. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1991. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 1601 Rolling Hills Drive, 
Richmond, VA 23229, telephone (804) 662-9912. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with Ibis agency's 

public participation guidelines that the Board of Social · 
Services intends to consider amending regulations entitled: 
Child Support Enforcement Program. The purpose of the 
proposed action is to change the basis of a default 
obligation from the ADC grant amount to a higher figure 
that will be based on poverty level. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until December 20, 
1991, to Penny Pellow, Policy Unit, 8007 Discovery Drive, 
Richmond, Virginia 23229. 

Contact: Margaret J. Friedenberg, Legislative Analyst, 8007 
Discovery Drive, Richmond, VA 23229-8699, telephone 
(804) 662-9217. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Services intends to consider repealing existing regulations 
and promulgating new regulations entitled: VR 615-25-01. 
Minimum Standards for Licensed Group Family Day 
Care Homes. The purpose of the proposed action is to 
repeal Jhe existing Minimum Standards Licensed Family 
Day Care Homes while concurrently promulgating 
Minimum Standards for Licensed Group Family Day Care 
Homes. 

Statutory Authority: § 63.1-202 of the Code of Virginia. 

Written comments may be submitted until January 2, 1992, 
to Gayle Turner, Department of Social Serices, 8007 
Discovery Drive, Richmond, Virginia 23229. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 8007 Discovery Drive, 
Richmond, VA 23229-8699, telephone (804) 662-9217. 

DEPARTMENT OF THE TREASURY (STATE 
TREASURER) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance wilh this agency's 
public participation guidelines that the State Treasurer 
intends to consider promulgating regulations entitled: VR 
640-04. Escheats Generally Statute Regulations. The 
purpose of the proposed action is to adopt necessary rules 
and regulations to carry out the provisions of the Escheats 
Generally Statutes. 

Statutory Authority: § 55-200.1 of the Code of Virginia. 

Written comments may be submitted until January 2, 1992. 

Contact: Robert S. Young, Director of Financial Policy, 
Department of the Treasury, P.O. Box 6-H, Richmond, VA 
23215, telephone (804) 225-3131. 
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PROPOSED REGULATIONS 

For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

DEPARTMENT OF TAXATION 

Title of Regulation: VR 630·10·74.1. Nonprescription Drugs 
and Proprietary Medicines. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Public Hearing Date: January 24, 1992 · 9 a.m. 
(See Calendar of Events section 
for additional information) 

Summary: 

This regulation explains the exemption from the retail 
sales and use tax for nonprescription drugs and 
proprietary medicines purchased for the cure, 
mitigation, treatment, or prevention of disease in 
human beings. The terms "nonprescription drug'' and 
"proprietary medicine" are defined and several 
categories and examples of taxable and exempt drugs 
and drug-related prod11cts are provided. Cosmetic and 
toiletry items genera/Jy are taxable unless they contain 
medicinal ingredients and are principally for use as 
medical treatment. 

The exemption is effective July 1, 1992. 

VR 630-10-74.1. Nonprescription Drugs and Proprietary 
Medicines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meanings, unless the 
context clearly indicates otherwise: 

"Cosmetic" means all arllcles intended to be rubbed, 
poured, sprinkled or sprayed on, introduced into or 
otherwise applied to the human body for cleansing, 
beautifying, promoting attractiveness or altering the 
appearance, and articles intended for use as a component 
of any such articles. It includes, but is not limited to, cold 
creams, suntan products, makeup, and body lotions. 

"Nonprescription drug" means a drug or any substance 
or mixture of substances containing medicines, 
pharmaceuticals, or drugs for which no prescription is 
required and generally sold for internal or external use in 
the cure, mitigation, treatment, or prevention of disease in 
human beings, or which are intended to affect the 
structure or any function of the human body. It excludes 
"ood, devices and components parts, or accessories for 
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devices. 

"Proprietary medicine" means a completely compounded 
nonprescription drug in its unbroken, original package 
which (i) does not contain any controlled substance or 
marijuana as defined in Chapter 34 (§ 54.1·3400 et seq.) of 
Title 54.1 of the Code of Virginia and is not in itself 
poisonous, and (ii) is sold, offered, promoted or advertised 
directly to the general public by or under the authority of 
the manufacturer or primary distributor. under a 
trademark, trade name or other trade symbol privately 
owned, and the labeling of which conforms to the 
requirements of Chapter 34 (§ 54.1-3400 et seq.) of Title 
54.1 of the Code of Virginia and applicable federal law. 
This term does not include any drug intended for 
injection. 

"Toilet articles" means any article advertised or held 
out for sale for grooming purposes and those articles 
which are customarily used for grooming purposes, 
regardless of the name by which they may be known 
including, but not limited to. soaps, toothpastes, hair 
sprays, shaving products, colognes, perfumes, shampoos, 
deodorants, and mouthwashes. 

§ 2. Generally. 

Nonprescription drugs and proprietary medicines are not 
subject to the tax. This exemption is applicable regardless 
of the nature of the purchaser. Therefore such drugs and 
medicines may be purchased exempt by individuals, 
physicians, profit and nonprofit hospitals, and other 
entities. Vendors making sales of nonprescription drugs 
and proprietary medicines shall keep records segregating 
purchases and sales of exempt items. For purchases of 
prescription medicines and drugs, eyeglasses and related 
items, and durable medical equipment, see VR 630-10-65. 
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§ 3. Exempt sales. 

The following categories of nonprescription drugs and 
proprietary medicines are generally exempt: 

1. Analgesics (internal and external, for relief of pain 
or discomfort) such as aspirin, Absorbine Jr., Ben-Gay, 
rubbing alcohol, Bufferin, Desitin, Diaparene, Infra-rub, 
Tylenol, Midol, Advil, Witch Hazel, Lanacane, Cruex, 
liniments, and musterole. 

2. Antacids (for relief of acidity, stomach discomfort, 
indigestion) such as Alka Seltzer, Chooz, Di-Gel, 
Gelusil, Kaopectate, Maalox, Mylanta, Pepto Bismol, 
Riopan, Rolaids, and Turns. 
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3. Antiseptics (the primary ingredient of such is used 
for treatment of infection) such as Clearasil Acne 
Creme, alcohol swabs, Bactine, boric acid, 
Campho-Phenique, Desenex, Foi/le, Medi-Quik, Clearasil 
Acne Treatment Cream, peroxide medicinal (not for 
bleaching), Phisoderm, and Sea Breeze. 

4. Burn remedies (for treatment of burns or to relieve 
pain from burns, including sunburn) such as 
Americaine, nupercainal ointment, Solarcaine, and 
Surfacaine. 

5. Cough, cold or sore throat remedies such as 
inhalants, Coricidin, Aspergum, Actifed Tablets, Contac 
Capsules, Vaporub, Allerest Tablets, Cold Factor 
Capsules, Formula 44, Nyquil Cold Medicine, 
Robitussin, Chloraseptic Lozenges and Sprays, and 
medicated cough drops. 

6. Dental and oral hygiene products such as analgesic 
toothache preparations and teething preparations. 

7. Emollients (antiseptic, protective, antibiotic and 
anti-inflammatory) such as antibiotic ointments, boric 
acid, Caladryl, calamine lotion, camphor ice, 
medicated lip balms such as Blistex, Chap Stick, Cold 
Sore Lip Balm, Lobana Loto Creme, and zinc oxide 
ointment. 

8. Eye preparations (for healing, treatment, or other 
therapeutic use) such as contact lens solutions, drops 
such as Clear Eyes Drops, Murine, Visine, ointments 
such as Stye Ophthalmic Ointment, and washes. 

9. Foot products (for treatment of infection or for 
removal of corns or callouses) such as athlete's toot 
preparations and other medicated foot powders, 
creams or sprays but not deodorants. 

10. Laxatives and cathartics such as Alophen pills, 
Ex-Lax, Feenamint, Fiberall, Milk of Magnesia, 
mineral oil, and Metamucil. 

11. Other packaged preparations such as Preparation 
H, Anusol Suppositories, Nupercainal Suppositories, 
Cortaid Ointment, Betadine Solution, and Corte! 
Feminine Itch Cream. 

The above list is intended to be exemplary and not all 
inclusive. 

§ 4. Taxable sales. 

The following categories are examples of items which 
are not regarded as nonprescription drugs or proprietary 
medicines, and therefore do not qualify for the exemption: 

1. Cosmetic and toilet articles, as defined above, 
except for those containing medicinal ingredients and 
principally for use in the treatment of 
medically-related conditions, such as dandruff 

shampoos. Taxable cosmetics and toilet article; 
include, but are not limited to deodorants, beauty 
preparations, facial and hand creams and lotions, 
feminine hygiene items, powders, shampoos, oils, 
soaps, teeth cleaning preparations, and suntan 
preparations. 

2. Contraceptive items. 

3. Exempt items when packaged with taxable items 
such as contact lens lubricating solutions packaged 
with disinfecting solutions or first aid kits containing 
exempt antiseptic ointments and taxable bandages. 

4. Feminine items, except those medicinally treated. 

5. First aid medical supplies such as adhesive tape, 
plasters, and bandages, and similar supplies. 

6. Household disinfectants and insecticides. 

7. Reducing products such as Ayds, RDX, Talon, and 
similar preparations. 

8. Vitamins sold as dietary supplements or adjuncts 
except when sold pursuant to a physician's 
prescription. 

The above list is intended to be exemplary and not all 
inclusive. 

STATE WATER CONTROL BOARD 

NOTICE: The Board is WITHDRAWING the proposed 
regulation entitled "Virginia Water Protection Permit 
Regulation" (VR 680-15-02) published in 7:2 VA.R. 218-233 
October 22, 1990. 

Title Q)' Regulation: VR 680-15·02. Virginia Water 
Protection Permit Regulation. 

Statutory Authority: § 62.1-44.15:5 of the Code of Virginia. 

Public Hearing Dates: 
January 27, 1992 - 7:30 p.m. 
January 28, 1992 - 7:30 p.m. 
January 29, 1992 - 7:30 p.m. 
February 3, 1992 - 7:30 p.m. 

(See Calendar of Events section 
for additional information) 

Summary: 

In accordance with § 62.1-44.15:5 of the Code of 
Virginia, the State Water Control Board intends to 
adopt regulations establishing the Virginia Water 
Protection Permit Regulation. This proposed regulation 
delineates the authority and general procedures to be 
followed in connection with any Virginia Water 
Protection Permit (VWP) issued by the board pursuant 
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to § 401 of the Clean Water Act (Act) and § 62.1-44.2 
et seq. of the Code of Virginia. 

The proposed regulation would require a VWP to be 
issued for activities that result in a discharge to 
surface waters, that require a federal permit or 
license, and are not permitted under the Virginia 
Pollutant Discharge Elimination System. Conditions of 
the VWP are designed to protect the beneficial uses of 
surface waters. VWPs issued pursuant to the proposed 
regulation would require that the discharge of dredge 
or fill material be placed in an environmentally 
acceptable manner. 

VWPs issued in conjunction with stream intakes, 
reservoirs, and hydroelectric facilities would contain 
conditions restricting the amount and times when 
water withdrawals are allowed. 

The proposed regulation is a substantial revision of a 
draft regulation proposed in October 1990. The major 
changes include, but are not limited to, a general 
reorganization to improve clarity, modification in the 
definitions and instream flow sections, and the 
requirements for complete applications. 

VR 680-15-02. Virginia Water Protection Permit Regulation. 

PART I. 
GENERAL. 

§ 1.1. Definitions. 

Unless a different meaning is required by the context, 
the following terms, as used in these regulations, shall 
have the following meanings. 

"Act (Clean Water Act)" means 33 USC § 1251 et seq. 
as amended 1987. 

"Applicant'' means an individual, operator or owner 
filing a joint permit to dredge or fill, or both, or requiring 
a Federal Energy Regulatol}' Commission (FERC) permit 
or conducting other activities which require a permit 
under this regulation. 

"Approval authority" means the executive director of the 
State Water Control Board. 

"Best management practices" means a schedule of 
activities, prohibition of practices, maintenance procedures 
and other management practices to prevent or reduce the 
pollution of surface waters. 

"Board" means the State Water Control Board. 

"Certificate" means certification required under § 401 of 
the Clean Water Act, provided by the State Water Control 
Board. 

"Composite sample" means a combination of individual 
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samples of sediment or water taken in proportion to the 
area to be impacted which ensures that a representative 
sample is obtained. 

"Consumptive use" means the withdrawal of surface 
waters, without recycle of said waters to their source or 
basin of origin. 

"Discharge" means, when used without qualification, a 
discharge of a pollutant, or any addition of any pollutant 
or combination of pollutants, to state waters or waters of 
the contiguous zone or ocean other than a discharge from 
a vessel or other floating craft when being used as a 
means of transportation. 

"Draft permit" means a prepared document indicating 
the board's tentative decision relative to a permit action. 

"Dredged material" means material that is excavated or 
dredged from surface waters. 

"Effluent" means dredged material or fill, including 
return flow from confined sites. 

"Environmental Protection Agency (EPA)" means the 
United States Environmental Protection Agency. 

"Executive director'' means executive director of the 
State Water Control Board. 

"Fill material" means any pollutant which replaces 
portions of surface water with diY land or which changes 
the bottom elevation of a water body for any purpose. 

"General permit" means a permit issued by the Corps of 
Engineers, such as Regional or Nationwide Permits or a 
permit issued by the State Water Control Board (SWCB) 
authorizing a specified categol}' of activities within a 
geographic area. 
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"Ground water" means any water beneath the land 
surface in the zone of saturation. 

"Nationwide permit" means a permit governing specified 
activities, issued by the U.S. Army Corps of Engineers, the 
conditions of which are applicable nationwide. 

"Nonpoint source" means a source of pollution, such as 
a farm, forest or construction site runoff, urban storm 
water runoff or mine runoff that is not collected or 
discharged as a point source. 

"Permit" means a Virginia Water Protection Permit 
(VWP) which is the Commonwealth of Virginia's § 401 
Water Quality Certification. 

"Permittee" means an owner or operator who currently 
has an effective VWP permit issued by the board. 

"Person" means any firm, corporation, association, or 
partnership, one or more individuals, or any governmental 
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unit or agency thereof. 

"Pollutant" means any substance, radioactive material, 
or heat which causes or contributes to, or may cause or 
contribute to pollution. It does not mean water, gas or 
other material which is injected into a well to facilitate 
production of oil or gas, or water derived in association 
with oil or gas production and disposed of in a well, if the 
well is used either to facilitate production or for the 
disposal purposes if approved by the Department of Mines, 
Minerals and Energy unless tbe board determines that 
such injection or disposal will result in the degradation of 
surface or ground water resources. 

"Public hearing" means a fact finding proceeding held 
to afford interested persons an opportunity to submit 
factual data, views and comments to the board pursuant to 
the board's Procedural Rule No. 1. 

"Regional permit" means a type of general permit 
issued by the Corps of Engineers authorizing a specified 
categol}' of activities within the Commonwealth of Virginia 
or other specified geographic region and whose conditions 
are applicable within the geographic area specified. 

"Schedule of compliance" means a schedule of remedial 
measures including a sequence of enforceable actions or 
operations leading to compliance with the Act, the law, 
and the board regulations, standards and policies. 

"State general permit" means a VWP permit issued by 
the Commonwealth of Virginia through the State Water 
Control Board, and applicable statewide, for activities of 
minimal environmental consequence. 

"State waters" means all water, on the surface and 
under the ground, wholly or partially within or bordering 
the Commonwealth or within its jurisdiction. 

"Surface water" means: 

1. All waters which are currently used, were used in 
the past, or may be susceptible to use in interstate or 
foreign commerce, including all waters which are 
subject to the ebb and flow of the tide; 

2. All interstate waters including interstate wetlands; 

3. All other waters such as inter/intrastate lakes, 
rivers, streams (including intermittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie potholes, 
wet meadows, playa lakes, or natural ponds the use, 
degradation, or destruction of which would affect or 
could affect interstate or foreign commerce, including 
any such waters: 

a. Which are or could be used by interstate or 
foreign travelers for recreational or other purposes; 

b. From which fish or shellfish are or could be 
taken and sold in interstate or foreign commerce; or 

c. Which are used or could be used for industrial 
purposes by industries in interstate commerce; 

4. All impoundments of waters otherwise defined as 
surface waters under this definition; 

5. Tributaries of waters identified in subdivisions 1 
through 4 of this definition; 

6. The territorial sea; and 

7. "Wetlands" adjacent to waters, other tban waters 
that are themselves wetlands, identified in subdivisions 
1 through 6 of this definition. 

"Toxic pollutant" means any agent or material including, 
but not limited to, those listed under § 307(a) of the Act 
which after discharge will, on the basis of available 
information, cause toxicity. Toxicity means the inherent 
potential or capacity of a material to cause adverse effects 
in a living organism, including acute or chronic effects to 
aquatic life, detrimental effects on human health or other 
adverse environmental effects. 

"Water quality standards" means water quality standards 
VR 680-21-00 adopted by tbe board. 

"Wetlands" medns those areas that are inundated or 
saturated by surface or ground water at a frequency and 
duration sufficient to support, and that under normal 
circumstances do support, a prevalence of vegetation 
typically adapted for life in saturated soil conditions. 
Wetlands generally include swamps, marshes, bogs, and 
similar areas. 

§ 1.2. Purpose. 

This regulation delineates the procedures and 
requirements to be followed in connection with the 
Virginia Water Protection Permit issued by the board 
pursuant to the State Water Control Law. This regulation 
supersedes Procedural Rule No. 3 of the regulations of the 
State Water Control Board. 

§ 1.3. Authority for regulations. 

The authority for this regulation is pursuant to tbe State 
Water Control Law (law), Chapter 3.1 (§ 62.1-44.2 et seq.) 
of Title 62.1, in particular §§ 62.1-44.15:5, 62.1-44.15(7) and 
62.1-44.15(10); and 33 USC § 1251 et seq. 

§ 1.4. Federal guidelines. 

The following federal guidelines are hereby incorporated 
by reference: 

Guideline for Specification of Disposal Sites for 
Dredged or Fill Material 40 CFR Part 230, July, 1990. 

§ 1.5. Prohibitions and requirements for permits. 
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A. No person shall dredge, fill or discharge any 
pollutant into, or adjacent to surface waters, or otherwise 
alter the physical, chemical or biological properties of 
surface waters, except as authorized pursuant to a Virginia 
Water Protection Permit, or as excluded in § 1.6 of this 
regulation. 

B. No permit shall be issued for the following: 

1. Where the terms or conditions of the permit do not 
comply with state law; 

2. For the discharge of any radiological, chemical or 
biological warfare agent or high level radioactive 
material into surface waters; 

3. For any discharge which will result in the pollution 
of surface waters or the violation of standards, 
regulations or policies adopted by the board pursuant 
to state law. 

§ 1.6. Exclusions. 

The following do not require a Virginia Water Protection 
Permit but may require other permits under state and 
federal law: 

1. Discharges of dredged or fill material which are 
addressed under a U.S. Army Corps of Engineers 
Regional, Generai or Nationwide Permit, and for 
which no § 401 Water Quality Certificate is required. 
Such permits include the following activities: 

a. The placement of aids to navigation and 
regulatory markers which are approved by and 
installed in accordance with the requirements of the 
U.S. Coast Guard (33 CFR Part 66, Subchapter C, § 
10). 

b. Structures constructed in artificial canals within 
principally residential developments where the 
connection of the canal to a navigable water of the 
United States has been previously authorized (33 
CFR Part 322.5(g), § 10). 

c. The repair, rehabilitation or replacement of any 
previously authorized, currently serviceable structure 
or fill, or any currently serviceable structure or fill 
constructed prior to the requirement for 
authorization, provided such repair, rehabilitation, or 
replacement does not result in a deviation from the 
plans of the original structure or fill, and further 
provided that the structure or fill has not been put 
to uses differing from uses specified for it in any 
permit authorizing its original construction. Minor 
deviations due to changes in materials or 
construction techniques and which are necessary to 
make repair, rehabilitation, or replacement are 
permitted. Maintenance dredging and beach 
restoration are not authorized under nationwide 
permits (33 CFR Part 330.5(a), § 10). 
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d. Fish and wildlife harvesting devices and activities 
such as pound nets, crab traps, eel pots, duck 
blinds, and clam and oyster digging (33 CFR Part 
330.5(a), § 10). 

e. Staff gages, tide gages, water recording devices, 
water quality testing and improvement devices and 
similar scientific structures (33 CFR Part 330.5(a), § 
10). 

f. Survey activities including core sampling, seismic 
exploratory operations, and plugging of seismic shot 
holes and other exploratory-type bore holes. Drilling 
of exploration-type bore holes for oil and gas 
exploration is not authorized by any nationwide 
permit (33 CFR Part 330.5(a), § 10). 

g. Structures for the exploration, production, and 
transportation of oil, gas and minerals on the outer 
continental shelf within areas leased for such 
purposes by the Department of Interior, Mineral 
Management Service, provided those structures are 
not placed within the limits of any designated 
shipping safety fairway or traffic separation scheme 
(33 CFR Part 330.5(a), § 10). 

h. Structures placed within anchorage or fleeting 
areas to facilitate moorage of vessels where such 
areas have been established for that purpose by the 
U.S. Coast Guard (33 CFR Part 330.5(a), § 10). 

i. Noncommercial, single boat, mooring buoys (33 
CFR Part 330.5(a), § 10). 

j. Temporary buoys and markers placed for 
recreational use such as water skiing and boat 
racing provided that the buoy or marker is removed 
within 30 days after its use has been discontinued 
(33 CFR Part 330.5(a), § 10). 

2. Any activity permitted by a Virginia Pollutant 
Discharge Elimination System (VPDES) permit in 
accordance with VR 680-14-01; 

3. Any activity permitted by a Virginia Pollution 
Abatement (VPA) permit in accordance with VR 
680-14-01; 

4. Land disposal activities including septic tanks when 
authorized by a State Department of Health permit or 
a State Department of Waste Management Permit; 

5. Discharges authorized by EPA under the Safe 
Drinking Water Act Underground Injection Control 
Program (UIC). 

6. a. Normal farming, silviculture and ranching 
activities such as plowing, seeding, cultivating, minor 
drainage and harvesting for the production of food, 
fiber and forest products, or upland soil and water 
conservation practices. For the purposes of subdivision 
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6 of this subsection, cultivating, harvesting, minor 
drainage, plowing, and seeding are defined as follows: 

(1) "Cultivating" means physical methods of soil 
treatment employed within established farming, 
ranching and silviculture lands on farm, ranch, or 
forest crops to aid and Improve their growth, 
quality, or yield. 

(2) "Harvesting" means physical measures employed 
directly upon farm, forest, or ranch crops within 
established agricultural and silviculture lands to 
bring about their removal from farm, forest, or 
ranch land, but does not Include the construction of 
farm, forest, or ranch roads. 

(3) "Minor drainage" means: 

(a) The discharge of dredged or fill material 
Incidental to connecting upland drainage facilities to 
surface waters, adequate to effect tbe removal of 
excess soil moisture from upland croplands. 
Construction and maintenance of upland (dry/and) 
facilities, such as ditching and tiling Incidental to 
the planting, cultivating, protecting, or harvesting of 
crops, involve no discharge of dredged or fill 
material into surface waters, and as such never 
require a § 401 Water Quality Certificate, and hence 
no Virginia Water Protection Permit; 

(b) The discharge of dredged or fill material for 
the purpose of Insta11ing ditching or otber water 
control facilities Incidental to planting, cultivating, 
protecting, or harvesting of rice, or otber wetland 
crop species, where these activities and the 
discharge occur in surface waters which are in 
established use for such agricultural and silviculture 
wetland crop production; 

(c) The discharge of dredged or fill material for the 
purpose of manipulating the water levels of, or 
regulating the flow or distribution of water within, 
existing Impoundments which have been constructed 
in accordance with applicable requirements of the 
Act, and which are in established use for the 
production of rice, or other wetland crop species; 

(d) The discharge of dredged or fiJI material 
Incidental to the emergency removal of sandbars, 
gravel bars, or other similar blockages which are 
formed during flood flows or other events, where 
such blockages close or constrict previously existing 
drainageways and, if not promptly removed, would 
result in damage to or loss of existing crops or 
would Impair or prevent the plowing, seeding, 
harvesting or cultivating of crops on land In 
established use for crop production. Such removal 
does not Include enlarging or extending the 
dimensions of, or changing the bottom elevations of, 
the affected drainageway as It existed prior to the 
formation of the blockage. Removal must be 

accomplished within one year after such blockages 
are discovered in order to be eligible for exclusion. 

(e) Minor drainage in surface waters is limited to 
drainage within areas that are part of an established 
farming or silviculture operation. It does not include 
drainage associated with the immediate or gradual 
conversion of a wetland to a nonwetland (e.g., 
wetland species to upland species not typically 
adapted to life in saturated soil conditions), or 
conversion from one wetland use to another (for 
example, silviculture to farming). In addition, minor 
drainage does not include the construction of any 
canal, ditch, dike or other waterway or structure 
which drains or otherwise significantly modifies a 
stream, lake, swamp, bog or any other wetland or 
aquatic area constituting surface water. Any 
discharge of dredged or fill material Into surface 
water Incidental to the construction of any such 
structure or waterway requires a permit. 

( 4) "Plowing" means all forms of primary tillage, 
Including moldboard, chisel, or wide-blade plowing, 
discing, harrowing, and similar physical means used 
on farm, forest or ranch lalld for the breaking up, 
cutting, turning over, or stirring of soil to prepare it 
for the planting of crops, Plowing does not Include 
the redist:-:bution of soil, rock, sand, or other 
surficial materials in a manner which changes any 
area of surface water to dry land. For example, tbe 
redistribution of surface materials by blading, 
grading, or other means to fill in wetland areas is 
not plowing. Rock crushing activities which result in 
the loss of natural drainage characteristics, the 
reduction of water storage and recharge capabilities, 
or the overburden of natural water filtration 
capacities does not constitute plowing. Plowing as 
described above wi!l never involve a discharge of 
dredged or fill material. 

(5) "Seeding" means the sowing of seed and 
placement of seedlings to produce farm, ranch or 
forest crops and Includes the placement of soil beds 
for seeds or seedlings on established farm and 
forest lands. 

b. To fall under this exclusion, the activities 
specified in subdivision 6 a of this subsection must 
be part of an established (i.e., ongoing) farming, 
silviculture, or ranching operation, and must be in 
accordance with best management practices which 
facilitate compliance with tbe § 404 (b) (1) 
Guidelines (40 CFR Part 230). Activities on areas 
lying fa/Jaw as part of a conventional rotational 
cycle are part of an established operation. 

c. Activities which bring a new area into farming, 
silviculture or ranching use are not part of an 
established operation. An operation ceases to be 
established w/Jen the area in which it was 
conducted has been converted to another use or has 
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lain idle so long that modifications to the 
hydrological regime are necessary to resume 
operation. If the activity takes place outside surface 
waters, or does not involve a discharge, it does not 
need a § 401 Water Quality Certificate, and 
therefore no Virginia Water Protection Permit, 
whether or not it is part of an established farming, 
silviculture or ranching operation. 

7. Maintenance, including emergency reconstruction of 
recently damaged parts, of currently serviceable 
structures such as dikes, groins, levees, dams, riprap 
breakwaters, causeways, bridge abutments or 
approaches, and transportation structures. 

8. Construction or maintenance of farm or stock ponds 
or irrigation ditches or the maintenance (but not 
construction) of drainage ditches. Discharge associated 
with siphons, pumps, headgates, wingwa1Js, weirs, 
diversion structures, and such other facilities as are 
appurtenant and functiona1Jy related to irrigation 
ditches are included in this exclusion. 

9. Construction of temporary sedimentation basins on a 
construction site which does not include the placement 
of filJ materials into surface waters. The term 
"construction site" refers to any site involving the 
erection of buildings, roads, and other discrete 
structures and t.•e insta11ation of support facilities 
necessary for constr;:ction and utilization of such 
structures. The term also includes any other land 
areas which involve Jand~disturbing excavation 
activities, including quarrying or other mining 
activities, where an increase in runoff of sediment is 
controJled through the use of temporary sedimentation 
basins. 

10. Any activity with respect to which the 
Commonwealth of Virginia has an approved program 
under § 208(b)(4) of the Act which meets the 
requirements of§ 208(b)(4)(B) and (C). 

11. Construction or maintenance of farm roads, forest 
roads, or temporary roads for moving mining 
equipment, where such roads are constructed and 
maintained in accordance with best management 
practices (BMPs) to ensure that flow and circulation 
patterns and chemical and biological characteristics of 
surface waters are not impaired, that the reach of 
such waters is not reduced, and that any adverse 
effect on the aquatic environment wilJ otherwise be 
minimized. The BMPs which must be applied to 
satisfy this provision include the fo11owing baseline 
provisions: 

a. Permanent roads (for farming or forestry 
activities), temporary access roads (for mining, 
forestry, or farm purposes), and skid trails (for 
logging) in surface waters sha11 be held to the 
m1mmum feasible number, width, and total length 
consistent with the purpose of specific farming, 
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sllviculture or mining operations, and local 
topographic and climatic conditions; 

b. AJI roads, temporary or permanent, shalJ be 
located sufficiently far from streams or other water 
bodies (except for portions of such roads which 
must cross water bodies) to minimize discharges of 
dredged or fiJJ material into surface waters; 

c. The road filJ shaJI be bridged, culverted, or 
otherwise designed to prevent the restriction of 
expected flood flows; 

d. The fiiJ sha11 be properly stabilized and 
maintained to prevent erosion during and following 
construction; 

e. Discharges of dredged or filJ material into 
surface waters to construct road filJ sha11 be made 
in a manner which minimizes the encroachment of 
trucks, tractors, bulldozers, or other heavy 
equipment within state waters (including adjacent 
wetlands) that lie outside the lateral boundaries of 
the filJ itself; 

f. In designing, constructing, and maintaining roads, 
vegetative disturbance in surface waters shall be 
kept to a minimum; 

g. The design, construction and maintenance of the 
road crossing sha11 not disrupt the migration or 
other movement of those species of aquatic life 
inhabiting the water body; 

h. Borrow material sha11 be taken from upland 
sources whenever feasible; 

i. The discharge sha11 not take, or jeopardize the 
continued existence of a federa1Jy or state listed 
threatened or endangered species as defined under 
the Endangered Species Act, or adversely modify or 
destroy the critical habitat of such species; 

j. Discharges into the nesting and breeding areas for 
migratory waterfowl, spawning areas, and wetlands 
sha11 be avoided if practical alternatives exist; 

k. The discharge sha11 not be located in proximity 
of a public water supply or intake; 

1. The discharge sha11 not occur in areas of 
concentrated she1Jfish production; 

m. The discharge sha11 not occur in a component to 
the National Wild and Scenic River System; 

n. The discharge material sha11 consist of suitable 
material free from toxic pollutants in toxic amounts; 
and 

o. All temporary fiiJs sha11 be removed in their 
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entirety and the area restored to its original 
elevation. 

§ 1. 7. Effect of a permit. 

A. Compliance with a VWP permit constitutes 
compliance with the VWP permit requirements of the 
State Water Control Law. 

B. The issuance of a permit does not convey any 
property rights in either real or personal property, or any 
exclusive privileges, nor does it authorize injul}' to private 
property or any invasion of personal rights or any 
infringement of federal, state or local Jaw or regulation. 

PART II. 
PERMIT APPLICATION AND ISSUANCE. 

§ 2.1. Application for a permit. 

A. Duly to apply. 

Any person who is required to obtain a Federal 404 
permit or federal license or relicense which requires a § 
401 Certification and proposes the discharge of dredged or 
fill material into or adjacent to surface waters, or 
proposes to construct an intake for the purpose of 
withdrawing water from surface waters which has the 
potential to affect the beneficial use of such waters, or is 
required to have a permit under § 1.5, and who does not 
have an effective permit except persons excluded under § 
1.6 of this regulation, shall submit a complete Joint Permit 
Application to the State Water Control Board through the 
Virginia Marine Resources Commission. 

/. A complete Joint Permit Application shall be 
completed and submitted to the Virginia Marine 
Resources Commission (VMRC) by any owner or 
applicant who discharges or proposes to discharge 
dredged or fill materials or requires a FERC permit 
before a Virginia Water Protection Permit can be 
issued. These applications are available from VMRC, 
the Norfolk District, U.S. Army Corps of Engineers, or 
the State Water Control Board. This item does not 
apply where Nationwide or General Permits, for 
which the board has waived certification, are 
applicable. 

2. A complete 404/401/VWPP application to the State 
Water Control Board, as a minimum, consists of the 
following: 

a. A joint 404/401/VWPP application being 
completed in its entirety and all maps, attachments 
and addenda being included; 

b. The application must be accompanied by a Local 
Government Approval Form; 

c. The application must have an original signature; 

d. A detailed location map of the impact area with 
the latitude and longitude, hydrologic unit code, 
stream classification, the drainage area of the 
affected surface waters and the watershed in which 
the surface water occurs clearly identified on the 
map. The map should be of sufficient detail such 
that the site may be easily located for site 
inspection; 

e. An assessment of functional values of the affected 
surface waters including information on existing 
beneficial uses of the surface waters at the proposed 
project location; 

f. A complete narrative description of the project, 
with detailed sketches, of the type of activity to be 
conducted and showing any physical alteration to 
surface waters; 

g. If dredged or fill material is involved the 
applicant must provide evidence that the material is 
free from toxic contaminants, or that the material, 
if not free of contaminants, will be placed In an 
approved disposal area; 

h. An assessment of the impacts of the activity to 
existing beneficial uses; 

i. A delineation map of all wetlands if any on the 
site as required by the U.S. Army Corps of 
Engineers or U.S. EPA or the Federal Energy 
Regulatol}' Commission, Including the data utilized to 
develop the de.lineation map and the latitude and 
longitude of the center of the wetland area to be 
impacted; 

j. The drainage area of any wetland identified in 
subdivision i above, or the watershed in which the 
wetland occurs; 

k. A plan of mitigation for unavoidable Impacts to 
surface waters which must include: measures taken 
to avoid impacts. the measures proposed to reduce 
the impacts to surface waters and where impacts 
could not be avoided t11e means by which mitigation 
will be accomplished (e.g., channel relocation, 
aquatic habitat enhancement, wetland replacement, 
recreational enhancement etc.). 

3. In addition to requirements of subdivision 2 of this 
subsection, applications involving a surface water 
withdrawal or a FERC license or relicense also shall 
include: 

a. The drainage area, the average annual flow and 
the median monthly flows at the withdrawal point; 

b. The average daily withdrawal, the maximum 
daily and instantaneous withdl"awals and information 
on the variability of the demand by season; 
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c. The consumptive use and the average daily 
return flow of the proposed project and the location 
of the return flow; 

d. Information on the proposed use of the surface 
water and information on how the demand for 
surface water was determined; 

e. Information on flow dependent beneficial uses at 
the proposed project location; 

f. Information on 
project location, 
requirements. 

the aquatic life at the proposed 
including species and habitat 

4. Where an application is considered incomplete the 
board may require the submission of additional 
information after an application has been filed, and 
may suspend processing of any application until such 
time as the applicant has supplied missing or deficient 
information and the board considers the application 
complete. Further, where the applicant becomes aware 
that he omitted one or more relevant facts from a 
permit application, or submitted incorrect information 
in a permit application or in any report to the board, 
be shall immediately submit such facts or the correct 
information. 

5. Any person proposing a new discharge of dredged 
or fill material shall submit a Joint .Permit Application 
at least 180 days prior to the date planned for 
commencement of the activity resulting in the 
discharge. There shall be no discharge of dredged or 
till material prior to the issuance of a permit. 

6. For any person possessing a § 401 Water Quality 
Certificate as of December 31, 1989, such certificate 
shall remain valid and enforceable until such time as 
the certificate expires, or reapplication or modification 
is necessary. For certificates issued under § 401 of the 
Act after December 31, 1989, the board may at its 
option issue a Virginia Water Protection Permit. 

7. Any person with an existing unpermitted discharge 
of dredged or fill material shall submit a Joint Permit 
Application immediately upon discovery by the owner 
or within 30 days upon being requested to by the 
board which ever comes first. 

8. Pursuant to Virginia Code § 62.1-44.15:3 no 
application for a new permit will be deemed complete 
until the board receiVes notification from the local 
government body of the county, city or town in which 
the discharge is to take place that the location and 
operation of the discharging activity is consistent with 
all ordinances adopted pursuant to Chapter 11 (§ 
15.1-427 et seq.) of Title 15.1. and Chapter 21 (§ 
10.1-2100 et seq.) of Title 10.1 where applicable. 

B. Duty to reapply. 
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1. Any permittee with an effective permit shall submit 
a new permit application at least 180 days before the 
expiration date of an effective permit unless 
permission for a later date has been granted by the 
board. 

2. Owners or persons who have effective permits shall 
submit a new application 180 days prior to any 
proposed modification to their activity which will: 

a. Result in significantly new or substantially 
increased discharge of dredged or fill material, or 
significant change in the nature of the pollutants; or 

b. VIolate or lead to the violation of the terms and 
conditions of the permit or the water quality 
standards of the Commonwealth. 

C. Informational requirements. 

All applicants for a Virginia Water Protection Permit 
shall provide information in accordance with § 404(b)(l) 
Guidelines for Specification of Disposal Sites of Dredged 
or Fill Material, 40 CFR Parts 230.60 and 230.61, as 
revised 1990, where appropriate. All applicants for a 
permit must submit a complete permit application in 
accordance with § 2.1 A of this regulation. 
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D. Confidentiality. 

In accordance with § 62.1-44.21 or as otherwise required 
by state or federal law and as provided in § 2.1 A of this 
regulation information submitted to the executive director 
in accordance with this subpart may be claimed as 
confidential. 

§ 2.2. Conditions applicable to all permits. 

A. Duty to comply. 

The permittee shall comply with all conditions of the 
permit. Nothing in these regulations shall be construed to 
relieve the VWP holder of the duty to comply with all 
applicable federal and state statues, regulations and toxic 
standards and prohibitions. Any permit noncompliance is a 
violation of the Act and Jaw, and is grounds for 
enforcement action, permit termination, revocation, 
modification, or denial of a permit renewal application. 

B. Duty to cease or confine activity. 

It shall not be a defense for a permittee in an 
enforcement action that it would have been necessary to 
halt or reduce the activity for which a permit has been 
granted in order to maintain compliance with the 
conditions of the permit. 

C. Duty to mitigate. 

The permittee shall take all reasonable steps to (i) 
avoid all adverse environmental impact which could result 
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from the activity, (ii) mimmize the adverse environmental 
impact where avoidance is impractical, and (iii) provide 
mitigation of the adverse impact on an in kind basis 
where impacts cannot be avoided. 

D. Permit action. 

1. A permit may be modified, revoked and reissued, 
or terminated as set forth in this regulation. 

2. If a permittee files a request for permit 
modification, revocation, or termination, or files a 
notification of planned changes, or anticipated 
noncompliance, the permit terms and conditions shall 
remain effective until the request is acted upon by the 
board. This provision shall not be used to extend the 
expiration date of the effective permit. 

3. Permits may be modified, revoked and reissued or 
terminated upon the request of the permittee, or upon 
board initiative to reflect the requirements of any 
changes in the statutes or regulations. 

E. Inspection and entry. 

Upon presentation of credentials, any duly authorized 
agent of the board may, at reasonable times and under 
reasonable circumstances: 

1. Enter upon any permittee's property, public or 
private, and have access to, inspect and copy any 
records that must be kept as part of the permit 
conditions; 

2. Inspect any facilities, operations 
(including monitoring and control 
regulated or required under the permit; 

or practices 
equipment) 

3. Sample or monitor any substance, parameter or 
activity for the purpose of ensuring compliance with 
the conditions of the permit or as otherwise 
authorized by Jaw. 

F. Duty to provide information. 

1. The permittee shall furnish to the board, within a 
reasonable time, any information which the board may 
request to determine whether cause exists for 
modifying, revoking, reissuing and terminating the 
permit, or to determine compliance with the permit. 
The permittee shall also furnish to the board, upon 
request, copies of records required to be kept by the 
permittee. 

2. Plans, specifications, maps, conceptual reports and 
other relevant information shall be submitted as 
required by the board prior to commencing 
construction. 

G. Monitoring and records requirements. 

1. Monitoring shall be conducted according to 
approved analytical methods as specified in the permit 
as approved by the board. The board may require 
sediment monitoring in all surface waters where it 
determines the potential presence of contaminated 
sediments exists. 

2. Samples and measurements taken for the purpose 
of monitoring shall be representative of the monitored 
activity. 

3. The permittee shall retain records of all monitoring 
information, including all calibration and maintenance 
records and all original strip chart or electronic 
recordings for continuous monitoring instrumentation, 
copies of all reports required by the permit, and 
records of all data used to complete the application 
for the permit, for a period of at least three years 
from the date of the expiration of a granted permit. 
This period may be extended by request of the board 
at any time. 

4. Records of monitoring information shall include: 

a. The date, exact place and time of sampling or 
measurements; 

b. The name of the individual(s) who performed the 
sampling or measurements; 

c. The date the analyses were performed; 

d. The name of the individual(s) who performed the 
analyses; 

e. The analytical techniques or methods supporting 
the information such as observations, readings, 
calculations and bench data used; and 

f. The results of such analyses. 

§ 2.3. Signatory requirements. 

Any application, report, or certification shall be signed 
as follows: 

I. Application. 

a. For a corporation: by a responsible corporate 
official. For purposes of this section, a responsible 
corporate official means (i) a president, secretary, 
treasurer, or vice president of the corporation in 
charge of a principal business function, or any other 
person who performs similar policy or 
decision-making functions for the corporation, or (ii) 
the manager of one or more manufacturing, 
production, or operating facilities employing more 
than 250 persons or having gross annual sales or 
expenditures exceeding $25,000,000 (in 
second-quarter 1980 dollars), if authority to sign 
documents has been assigned or delegated to the 
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manager in accordance with corporate procedures. 

b. For a municipality, state, federal or other public 
agency by either a principal executive officer or 
ranking elected official. (A principal executive 
officer of a federal, municipal, or state agency 
includes the chief executive officer of the agency or 
head executive officer having responsibility for the 
overall operation of a principal geographic unit of 
the agency). 

c. For a partnership or sole proprietorship, by a 
general partner or proprietor respectively. 

d. Any application for a permit under this regulation 
must bear the signatures of the responsible party 
and any agent acting on the responsible party's 
behalf. 

2. Reports. All reports required by permits and other 
information requested by the board shall be signed by: 

a. One of the persons described in subdivision I a, 
b or c of this section; or 

b. A duly authorized representative of that person. A 
person is a duly authorized representative only if: 

(1) The authorization is made in writing by a 
person described In subdivision 1 a, b or c of this 
section; 

(2) The authorization specifies either an Individual 
or a position having responsibility for the overall 
operation of the regulated facility or activity, such 
as the position of plant manager, superintendent, or 
position of equivalent responsibility. A duly 
authorized representative may thus be either a 
named individual or any individual occupying a 
named position; 

(3) If an authorization is no longer accurate because 
a different individual or position has responsibility 
for the overall operation of the facility, a new 
authorization must be submitted to the board prior 
to or together with any separate information, or 
applications to be signed by an authorized 
representative. 

3. Certification of application and reports. Any person 
signing a document under subdivision 1 or 2 of this 
section shall make the following certification: I certify 
under penalty of Jaw that this document and all 
attachments were prepared under my direction or 
supervision in accordance with a system designed to 
assure that qualified personnel properly gather and 
evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the 
system or those persons directly responsible for 
gathering the information, the information submitted is 
to the best of my knowledge and belief true, accurate, 
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and complete. I am aware that there are significant 
penalties for submitting false information including the 
possibility of fine and Imprisonment for knowing 
violations. 

§ 2.4. Establishing applicable standards, limitations or 
other permit conditions. 

In addition to the conditions established in §§ 2.2. and 
2.3 of this regulation, each permit may Include conditions 
meeting the following requirements where applicable: 
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I. Instream flow conditions. Subject to the provisions 
of Virginia Code § 62.1·242 et seq., and subject to the 
authority of the State Corporation Commission over 
hydroelectric facilities contained in Virginia Code § 
62.1-80 et seq., instream now conditions may include 
but are not limited to conditions that limit the volume 
and rate at which water may be withdrawn at certain 
times and conditions that require water conservation 
and reductions and water use. 

2. Water quality standards and state requirements. The 
permit shall Include requirements to comply with all 
appropriate provisions of state laws and regulations. 

3. Toxic pollutants. 

a. Where the board finds that appropriate limitations 
may not ensure compliance with the Jaw or State 
Water Quality Standards the board shall require the 
permittee to follow a program of biological or 
chemical taxies monitoring. The requirement may 
include a permit reopener to allow the Imposition of 
toxicity reduction or elimination measures 
determined to be necessary as a result of the 
board's evaluation of the results of the toxic 
monitoring and other available information. Based 
upon this determination, appropriate limitations will 
be included In the permit to ensure the reduction or 
elimination of toxic pollutants and allow the board 
to ensure that the proposed project will comply with 
water quality standards and other appropriate 
requirements of state Jaw. 

b. Limitations will be Included in the permit to 
control all toxic pollutants which the board 
determines (based on Information reported in a 
permit application or a notification or on other 
information) are or may be discharged at a level 
which would adversely affect the beneficial use of 
the receiving waters. 

4. Duration of permits. Virginia Water Protection 
Permits issued under thts regulation shall have an 
effective and expiration date which will determine the 
life of the permit. 

a. Except as authorized in subdivisions b and c 
below, Virginia Water Protection Permits shall be 
effective for a fixed term not to exceed five years 
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for any period of construction, monitoring, or other 
activity and will be specified in the conditions of 
the permit. 

b. Permits affecting instream flows shall have an 
effective duration not to exceed 10 years. 

c. All maintenance dredging of navigation projects 
shall be effective for a fixed term not to exceed I 0 
years. 

The term of these permits shall not be extended by 
modification beyond the maximum duration. Extension 
of permits for the same activity beyond the maximum 
duration specified in the original permit will require 
reapplication and reissuance of a new permit. 

5. Monitoring requirements as conditions of permits. 

a. All permits shall specify: 

(I) Requirements concerning the proper use, 
maintenance and installation, when appropriate, of 
monitoring equipment or methods (including 
biological monitoring methods when appropriate) 
when required as a condition of the permit; 

(2) Required monitoring including type, intervals, 
and frequency sufficient to yield data which are 
representative of the monitored activity and 
including, when appropriate, continuous monitoring 
and composite samples; 

(3) Applicable reporting requirements based upon 
the impact of the regulated activity on water 
quality. 

b. All permits shall include requirements to report 
monitoring results with a frequency dependent on 
the nature and effect of the discharge, but in no 
case less than once per year. 

c. In addition, the following monitoring requirements 
may be included in the permits: 

(I) Mass or other measurements specified in the 
permit for each pollutant limited in the permit; 

(2) The volume of effluent discharged; 

(3) Other measurements as appropriate, including 
intake water. 

6. Best Management Practices (BMPs). The permit 
may require the use of BMPs to control or abate the 
discharge of pollutants. 

7. Reissued permits. When a permit is renewed or 
reissued, limitations, standards or conditions must be 
in conformance with current limitations, standards, or 
conditions. 

8. Reopening permits. Each permit shall have a. 
condition allowing the reopening of the permit for the 
purpose of modifying the conditions of the permit to 
meet new regulatory standards duly adopted by the 
board. Cause for reopening permits include but are 
not limited to: 

a. When state law prohibits conditions in a permit 
which are more stringent than an applicable effluent 
limitation guideline; 

b. When subsequently promulgated effluent 
guidelines are modified, and are based on best 
conventional pollutant control technology; or 

c. When the circumstances on which the previous 
permit was based have materially and substantially 
changed, or special studies conducted by the board 
or the permittee show material and substantial 
change, since the time the permit was issued and 
thereby constitute cause for permit modification or 
revocation and reissuance. 

§ 2.5. Draft permit formulation. 

A Upon receipt of a complete application, the board 
shall make a decision to tentatively issue or deny the 
application. If a tentative decision is to issue the permit 
then a draft permit shall be prepared in advance of public 
notice. The following tentative determinations shall be 
incorporated into a draft permit: 

I. Conditions, discharge limitations, standards and 
other requirements applicable to the permit; 

2. Monitoring requirements; and 

3. Requirements for mitigation of adverse 
environmental impacts. 

B. If the tentative decision is to deny the application, 
the board shall do so in accordance with § 4.6 of this 
regulation. 

C. Should a decision be made to waive the requirement 
for a permit, the board shall do so in accordance with § 
4.5 of this regulation. 

§ 2.6. State general permits. 

The board may issue state general permits by regulation 
for certain specified activities which have been determined 
to be of minimal environmental consequence. 

A After public interest review, and after such general 
permits have been issued, individual activities falling 
within the categories that are authorized do not have to 
receive an individual permit as described by the 
procedures of this regulation. 

B. The board will determine by regulation the 
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appropriate condJtlons, duration of the permit and 
restrictions to protect the Interests of the citizens of the 
Commonwealth for each general permit issued. 

C. When the board determines on a case by case basis 
that concerns tor water quality and the aquatic 
environment so Indicate, the board may exercise Its 
authority to require Individual applications and permits 
rather than issuing a general permit. Cases where an 
individual permit may be required include the following: 

1. Where the discharge(s) is a significant contributor 
of pollution; 

2. Where the discharger is not in compllance with the 
conditions of the general permit; 

3. When a discharger no longer meeis general permit 
conditions; 

4. Any owner operating under a general permit may 
request to be excluded from the coverage of the 
general permit by appJy/ng for an individual permit; 

5. When an Individual permit is issued to an owner, 
the appllcability of the general permit to the 
individual permittee Is automatically terminated on the 
effective date of the individual permit; 

6. When a general permit is issued which applies to 
an owner already covered by an individual permit, 
such owner may request exclusion from the provisions 
of the general permit and subsequent coverage under 
an individual permit, 

7. A general permit may be revoked as to an 
individual owner for anY of the reasons set forth in § 
4.1 subject to appropriate opportunity for a hearing. 

PART III. 
PUBLIC INVOLVEMENT. 

§ 3.1. Public notice of permit action and public comment 
period. 

A. Every draft permit shall be given public notice paid 
for by the owner, by publication once in a newspaper of 
general circulation in the area affected by the discharge. 

B. The board shall allow a period of at least 30 days 
following the date of the public notice for Interested 
persons to submit written comments on the tentative 
decision and to request a public hearing. 

C. The contents of the public notice of an application 
for a permit or proposed permit action shall include: 

1. Name and address of. the applicant. If the location 
of the activity differs from the address of the 
applicant the notice shall also state the location in 
sufficient detail such that the specific location may be 
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easily Identified. 

2. Brief description of the business or activity to be 
conducted at the discharge site. 

3. The name of the receiving waterway. 

4. A statement of the tentative determination to Issue 
or deny a permit. 

5. A brief description of the final determination 
procedure. 

6. The address and phone number of a specific person 
at the state office from whom further information 
may be obtained. 

7. A brief description on how to submit comments and 
request a public hearing. 

D. Public notice shall not be required for submission or 
approval of plans and specifications or conceptual 
engineering reports not required to be submitted as part of 
the application. 

E. When a permit is denied the board will do so In 
accordance with § 4.6 of this regulation. 

§ 3.2. Public access to Information. 

All information pertaining to permit processing or in 
reference to any source of discharge of any pollutant, 
Including discharges of dredged or fill material, shall be 
available to the public, unless the Information has been 
identified by the applicant as a trade secret covered by § 
62.1·44.21 of the Code of Virginia. All information claimed 
confidential must be identified as such at the time of 
submission to the board and Virginia Marine Resources 
Commission. 

§ 3.3. Public comments and hearing. 

A. The board shall provide a comment period of at least 
30 days following the date of public notice of the 
formulation of a draft permit during which interested 
persons may submit written comments and requests for an 
informal hearing on the permit. All written comments 
submitted during the comment period shall be retained by 
the board and considered during its final decision on the 
permit. 

B. The executive director shall consider aJI written 
comments and requests for an informal hearing received 
during the comment period, and shall make a 
determination on the necessity of an informal hearing in 
accordance with § 1.12 of Procedural Rule No. 1 (VR 
680·31·01). All proceedings, informal hearings and decisions 
therefrom will be in accordance with Procedural Rule No. 
I. 

c. Should the executive director, in accordance with 
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Procedural Rule No. 1, determine to dispense with the 
informal hearing, he may grant the permit, or, at his 
discretion, transmit the application or request, together 
with all written comments thereon and relevant staff 
documents and staff recommendations, if any, to the board 
for its decision. 

§ 3.4. Public notice of hearing 

A. Public notice of any informal hearing held pursuant 
to § 3.3 shall be circulated as follows: 

1. Notice shall be published once in a newspaper of 
general circulation in the county or city where the 
activity is to occur; 

2. Notice of the informal hearing shall be sent to all 
persons and government agencies which received a 
copy of the notice of permit application and to those 
persons requesting an informal hearing or having 
commented in response to the public notice. 

B. Notice shall be effected pursuant to subdivisions A 1 
and 2 of this section at least 30 days in advance of the 
informal hearing. 

c. The content of the public notice of any hearing held 
pursuant to § 3.3 shall include at least the following: 

1. Name and address of each person whose 
application will be considered at the informal hearing 
and a brief description of the person's activities or 
operations; 

2. The precise location of such activity and the 
surface waters that will, or may, be affected. The 
location should be described, where possible, with 
reference to route numbers, road intersections, map 
coordinates or similar information; 

3. A brief reference to the public notice issued for the 
permit application, including identification number and 
date of issuance unless the public notice includes the 
informal hearing notice; 

4. Information regarding the time and location for the 
informal hearing; 

5. The purpose of the informal hearing; 

6. A concise statement of the relevant water quality 
Issues raised by the persons requesting the informal 
hearing; 

7. Contact person and the address of the State Water 
Control Board office at which the interested persons 
may obtain further information or request a copy of 
the draft permit prepared pursuant to § 2.5; 

8. A brief reference to the rules and procedures to be 
followed at the informal hearing. 

PART IV. 
PERMIT MODIFICATION, REVOCATION, 

REISSUANCE, TERMINATION AND DENIAL. 

§ 4.1. Rules for the modification, revocation, reissuance 
and termination. 

Permits shall be modified, revoked, reissued, or 
terminated only as authorized by this section as follows: 

1. A permit may be modified in whole or in part, 
revoked and reissued or terminated. 

2. Permit modifications shall not be used to extend 
the term of a permit. 

3. Modification, revocation and reissuance, or 
termination may be initiated by the board, permittee, 
or other person, under applicable laws or the 
provisions of this regulation. 

4. After public notice and opportunity for a formal 
hearing pursuant to § 1.20 of Procedural Rule No. 1 a 
permit can be terminated for cause. Causes for 
termination are as follows: 

a. Noncompliance by the permittee with any 
condition of the permit· 

b. The permittee's failure in the application or 
during the permit issuance process to disclose full) 
all relevant facts or the permittee's 
misrepresentation of any relevant facts at any time; 

c. The permittee's violation of a special or judicial 
order; 

d. A determination that the permitted activity 
endangers human health or the environment and 
can be regulated to acceptable levels by permit 
modification or termination; 

e. A change in any condition that requires either a 
temporary or permanent reduction or elimination of 
any discharge of dredged and fill material 
controlled by the permit. 

§ 4.2. Causes for modification. 

A permit may be modified, but not revoked and 
reissued except when the permittee agrees or requests, 
when any of the following developments occur: 

1. When additions or alterations have been made to 
the affected facility or activity which require the 
application of permit conditions that differ from those 
of the existing permit or are absent from it. 

2. When new information becomes available about the 
operation or discharge covered by the permit which 
was not available at permit issuance and would have 
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justified the application of different permit conditions 
at the time of permit issuance. 

3. When a change is made in the promulgated 
standards or regulations on which the permit was 
based. 

4. When it becomes necessary to chaoge final dates in 
schedules due to circumstances over which the 
permittee has little or no control such as acts of God, 
materials shortages, etc. However, in no case may a 
compliance schedule be modified to extend beyond 
any applicable statutory deadline of the Act. 

5. When an effluent standard or prohibition for a toxic 
pollutant must be incorporated in the permit in 
accordance with provisions of § 307(a) of the Act. 

6. When chaoges occur which are subject to "reopener 
clauses" in the permit. 

7. When the board determines that minimum instream 
flow levels resultiog from the permittee's withdrawal 
of water is detrimental to the instream beneficial use, 
the withdrawal of water should be subject to further 
net limitations or when an area is declared a Surface 
Water Management Area pursuant to §§ 62.1·242 
through 62.1·253 of the Code of Virginia, during the 
term of the permit. 

8. When the level of discharge of a pollutant not 
limited in a permit exceeds the level which can be 
achieved by available methodology for controlling such 
discharges. 

9. When the permittee begins or expects to begin to 
cause the discharge of any toxtc pollutant not reported 
in the application. 

I 0. When other states were not notified of the chaoge 
in the permit and their waters may be affected by the 
discharge. 

§ 4.3. Transferability of permits. 

A. Transfer by modification. Except as provided for 
under automatic transfer in subsection B of this section, a 
permit shall be transferred only if the permit has been 
modified to reflect the transfer or has been revoked and 
reissued to the new owner. 

B. Automatic transfer. 

Any permit shall be automatically transferred to a new 
owner if: 

I. The current owner notifies the board 30 days in 
advance of the proposed transfer of the title to the 
facility or property. 

2. The notice to the board includes a written 

Vol. 8, Issue 6 

Proposed Regulations 

agreement between the existing and proposed new 
owner containing a specific date of transfer of permit 
responsibility, coverage and liability between them; 
and 

3. The board does not within the 30-day time period 
notify the existing owner and the proposed owner of 
its intent to modify or revoke and reissue the permit. 

§ 4.4. Minor modification. 

A. Upon request of the permittee, or upon board 
initiative with the consent of the permittee, minor 
modifications may be made in the permit without 
following the public involvement procedures. 

B. For Virginia Water Protection Permits, minor 
modification may only: 
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I. Correct typographical errors; 

2. Require reporting by the permittee at a greater 
frequency than required in the permit; 

3. Change an interim compliance date in a schedule of 
compliance to no more than 120 days from the 
original compliance date and provided it will not 
interfere with the final compliance date; 

4. Allow for a chaoge in ownership or operational 
control when the board determines that no other 
chaoge in the permit is necessary, provided that a 
written agreement containing a specific date for 
transfer of permit responsibility, coverage and liability 
from the current to the new permittee has been 
submitted to the board; 

5. Change plans and specifications where no change in 
discharge limitations in the permit are required; 

6. When facility expansion, production increases and 
modification will not cause significant chaoge in the 
discharge of pollutants; 

7. Delete permit limitation or monitoring requirements 
for specific pollutants when the activities generating 
these pollutants are terminated. 

§ 4.5. Waiver of a permit. 

A. In applications where the State Water Control Board 
determines that a proposed activity or activities will have 
minimal or no environmental consequence, a waiver of the 
requirement for a permit may be granted. 

B. The applicant and the Corps of Engineers will be 
notified of this decision. Waiver of the requirement for a 
permit shall be considered when: 

I. The impact of the proposed activity is of minimal 
environmental consequence; 
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2. The impacts of the proposed activity are 
temporarily in nature and recovery of the beneficial 
use of the area is ensured; and 

3. The impacts of the proposed activity will be fully 
and successfully mitigated by the applicant such that 
additional conditions imposed by tbe board are 
unnecessary. 

§ 4. 6. Denial of the permit. 

A. The applicant shall be notified by letter of tbe staff's 
decision to recommend to tbe board denial of the permit 
requested. 

B. The staff shall provide sufficient information to the 
applicant regarding the rationale for denial, such that the 
applicant may, at his option, modify the application in 
order to achieve a favorable recommendation, withdraw 
his application, or proceed with the processing on the 
original application. 

C. Should the applicant withdraw his application, no 
permit will be issued. 

D. Should the applicant elect to proceed with the 
original project, the staff shall make its recommendation 
of denial to the executive director for determination of the 
need for public notice as provided for in accordance with 
Procedural Rule No. I. 

PART V. 
ENFORCEMENT. 

§ 5.1. Enforcement. 

The board may enforce the provisions of Ibis regulation 
utilizing all applicable procedures under tbe Jaw. 

PART VI. 
MISCELLANEOUS. 

§ 6.I. Delegation of authority. 

The executive director, or a designee acting for him, 
may perform any act of tbe board provided under this 
regulation, except as limited by § 62.I·44.I4 of the Code of 
Virginia. 

§ 6.2. Transition. 

Upon the effective date of Ibis regulation tbe following 
will occur: 

I. Procedural Rule No. 3 (VR 680·3I·03) will be 
superseded. All applications received after the 
effective date of the new regulation will be processed 
in accordance with these new procedures. 

2. Section 40I Water Quality Certificates issued prior 
to December 3I, 1989, have the same effect as a 

Virginia Water Protection Permit. Water Qualit} 
Certificates issued after this date will remain in effect 
until reissued as Virginia Water Protection Permits. 
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ALCOHOLIC BEVERAGE CONTROL BOARD 

Title of Regulations: 
VR 125-01·1. Procedural Rules lor the Conduct of 
Hearings Before the Board and Its Hearing Olficers and 
the Adoption or Amendment of Regulations. 
VR 125·01-2. Advertising. 
VR 125·01-3. Tied House. 
VR 125·01-5. Retail Operations. 
VR 125·01-6. Manufacturers and Wholesalers Operations. 
VR 125·01-7. Other Provisions. 

Statutory Authority: § 4-7(1), 4-11, 4-36, 4-69, 4-69.2 4-72.1, 
4-98.14, 4-103(b) and 9-6.14:1 et seq. of the Code of 
Virginia. 

Effective Date: January 15, 1992. 

Summary: 

Numerous regulations are being amended, some of 
which relate to (i) streamlining the rulemaking 
procedures; (ii) allowing individuals of legal drinking 
age to place mail orders for alcoholic beverages with 
Virginia retail licensees and farm wineries; (iii) 
permitting alcoholic beverage advertising on certain 
antique vehicles for promotional purposes and on 
billboards located within facilities used primarily for 
professional or semiprofessional sporting events; (iv) 
increasing the wholesale value limit of novelty and 
specialty items which may be given away; (v) allowing 
manufacturers of alcoholic beverages to sponsor an 
entire season of athletic and sporting events; (vi) 
permitting manufacturers, bottlers and wholesalers to 
provide mixed beverage licensees with nonpermanent, 
distilled spirits advertising; (vii) standardizing 
minimum monthly food sale requirements for retail 
licenses; (viii) allowing manufacturers, bottlers and 
wholesalers of alcoholic beverages to place public 
safety advertisements in college student publications; 
(ix) permitting retail licensees to use electronic fund 
transfers to pay wholesale licensees for purchases of 
alcoholic beverages or beverages; (x) clarifying that 
the placement of alcoholic beverages in containers of 
ice near cash registers, doors and public display areas 
by off-premises licensees is an enticement to purchase 
alcoholic beverages; (xi) making interior advertising 
less restrictive for on-premises licensees, especially on­
and on-and-off-premises licensees who may under 
certain conditions use mechanical or illuminated 
devices with alcoholic beverage advertising; and (xli) 
expanding the types of businesses eligible for 
off-premises wlne and beer licenses by creating a new 
category which does not require minimum monthly 
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VR 125-01-1. Procedural Rules lor the Conduct of 
Hearings Before the Board and Its Hearing Officers and 
the Adoption or Amendment of Regulations. 

PART I. 
HEARINGS BEFORE HEARING OFFICERS. 

§ 1.1. Appearance. 

A. Any interested party who would be aggrieved by a 
decision of the board upon any application or in a 
disciplinary proceeding may appear and be heard in 
person, or by duly authorized representative, and produce 
under oath evidence relevant and material to the matters 
in issue. Upon due notice a hearing may be conducted by 
telephone as provided in Part IV. 

B. The interested pariies will be expected to appear or 
be represented at the place and on the date of hearing or 
on the dates to which the hearing may be continued. 

C. If an interested party fails to appear at a hearing, 
the hearing officer may proceed in his absence and 
render a decision. 

§ 1.2. Argument. 

Oral or written argument, or both, may be submitted to 
and limited by the hearing officer. Oral argument is to be 
included in the stenographic report of the hearing. 
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§ 1.3. Attorneys/representation. 

Any individual, partnership, association or corporation 
who is a licensee of the board or applicant for any license 
issued by the board or any interested party shall have the 
right to be represented by counsel at any board hearing 
for which he has received notice. The licensee, applicant 
or interested party shall not be required to be represented 
by counsel during such hearing. Any officer or director of 
a corporation may examine, cross-examine and question 
witnesses, present evidence on behalf of the corporation, 
draw conclusions and make arguments before the hearing 
officers. 

§ 1.4. Communications. 

Communications regarding hearings before hearing 
officers upon licenses and applications for licenses should 
be addressed to the Director, Division of Hearings. 

§ 1.5. Complaints. 
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The board in its discretion and for good cause shown 
may arrange a hearing upon the complaint of any 
aggrieved pariy(s) against the continuation of a license. 
The complaint shall be in writing directed to the Director 
of Regulatory Division, setting forth the name and post 
office address of the person(s) against whom the 
complaint is filed, together with a concise statement of all 
the facts necessary to an understanding of the grievance 
and a statement of the relief desired. 

§ 1.6. Continuances. 

Motions to continue a hearing will be granted as in 
actions at law. Requests for continuances should be 
addressed to the Director, Division of Hearings, or the 
hearing officer who will preside over the hearing. 

§ I. 7. Decisions. 

A. Initial decisions. 

The decision of the hearing officer shall be deemed the 
initial decision, shall be a part of the record and shall 
include: 

1. A statement of the hearing officer's findings of fact 
and conclusions, as well as the reasons or bases 
therefor, upon all the material issues of fact, law or 
discretion presented on the record, and 

2. The appropriate rule, order, sanction, relief or 
denial thereof as to each such issue. 

B. Summary decisions. 

At the conclusion of a hearing, the hearing officer, in 
his discretion, may announce the initial decision to the 
interested parties. 

C. Notice. 

At the conclusion of any hearing, the hearing officer 
shall advise interested parties that the initial decision will 
be reduced to writing and the notice of such decision, 
along with notice of the right to appeal to the board, will 
be mailed to them or their representative and filed with 
the board in due course. (See Part II, § 2.1 for Appeals). 

D. Prompt filing. 

The initial decision shall be reduced to writing, mailed 
to interest parties, and filed with the board as prompily as 
possible after the conclusion of the hearing or the 
expiration of the time allowed for the receipt of additional 
evidence. 

E. Request for early or immediate decision. 

Where the initial decision is deemed to be acceptable, 
an interested party may file, either orally before the 
hearing officer or in writing, a waiver of his right of 

appeal to the board and request early or immediate 
implementation of the initial decision. The board or 
hearing officer may grant the request for early or 
immediate implementation of the decision by causing 
issuance or surrender of the license and prompt entry of 
the appropriate order. 

F. Timely review. 

The board shall review the initial decision and may 
render a proposed decision, which may adopt, modify or 
reject the initial decision unless immediate implementation 
is ordered. In any event, the board shall issue notice of 
any proposed decision, along with notice of right to 
appeal, within the time provided for appeals as stated in 
Part II, § 2.1. 

§ 1.8. Docket. 

Cases will be placed upon the docket in the order in 
which they mature except that, for good cause shown or 
for reasons appearing to the board or to the Director, 
Division of Hearings, the order may be varied. 

§ 1.9. Evidence. 

A. Generally. 

All relevant and material evidence shall be received, 
except that: 

1. The rules relating to privileged communications and 
privileged topics shall be observed; and 

2. Secondary evidence of the contents of a document 
shall be received only if the original is not readily 
available. In deciding whether a document is readily 
available the hearing officer shall balance the 
importance of the evidence against the difficulty of 
obtaining it, and the more important the evidence the 
more effort should be made to have the original 
document produced. 

B. Cross-examination. 

Subject to the provisions of subsection A of thts section, 
any interested party shall have the right to cross-examine 
adverse witnesses and any agent or subordinate of the 
board whose report is in evidence and to submit rebuttal 
evidence except that: 

I. Where the interested party is represented by 
counsel, only counsel shall exercise the right of 
cross-examination; 

2. Where there is more than one interested party, only 
counsel or other representatives of such parties shall 
exercise the right of cross-examination; and 

3. Where there is more than one group of interested 
parties present for the same purpose, only counsel or 
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other representative of such groups shall exercise the 
right of cross-examination. If the hearing officer 
deems it necessary, in order. to expedite the 
proceedings, a merger of such groups shall be 
arranged. 

C. Cumulative testimony. 

The introduction of evidence which is cumulative, 
corroborative or collateral shall be avoided. The hearing 
officer may limit the testimony of any witness which is 
judged to be cumulative, corroborative or collateral; 
provided, however, the interested party offering such 
testimony may make a short avowal of the testimony 
which would be given and, if the witness asserts that such 
avowal is true, this avowal shall be made a part of the 
stenographic report. 

D. Subpoenas, depositions and request for admissions. 

Subpoenas, depositions de bene esse and requests for 
admissions may be taken, directed and issued in 
accordance with § 4.7(j) and § 9-6.14:13 of the Code of 
Virginia. 

E. Stenographic report. 

All evidence, stipulations and argument in the 
stenographic report which are relevant to the matters in 
issue shall be deemed to have been introduced for the 
consideration of the board. 

F. Stipulations. 

Insofar as possible, interested parties will be expected to 
stipulate as to any facts involved. Such stipulations shall 
be made a part of the stenographic report. 

§ 1.10. Hearings. 

A. Hearings before the hearing officer shall be held, 
insofar as practicable, at the county seat of the county in 
which the establishment of the applicant or licensee is 
located, or, if the establishment be located within the 
corporate limits of any city then in such city. However, if 
it be located in a county or city within a metropolitan 
area in which the board maintains a hearing room in a 
district office, such hearings may be held in such hearing 
room. Notwithstanding the above, hearing officers may 
conduct hearings at locations convenient to the greatest 
numbers of persons in order to expedite the hearing 
process. 

B. Any person hindering the orderly conduct or decorum 
of a hearing shall be subject to penalty provided by law. 

§ 1.11. Hearing officers. 

A. Hearing officers are charged with the duty of 
conducting fair and impartial hearings and of maintaining 
order in a form and manner consistent with the dignity of 
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the board. 

B. Each hearing officer shall have authority, subject to 
the published rules of the board and within its powers, to: 
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I. Administer oaths and affirmations; 

2. Issue subpoenas as authorized by law; 

3. Rule upon offers of proof and receive relevant and 
material evidence; 

4. Take or cause depositions and interrogatories to be 
taken, directed and issued; 

5. Examine witnesses and otherwise regulate the 
course of the hearing; 

6. Hold conferences 
simplification of issues 
parties; 

for the settlement or 
by consent of interested 

7. Dispose of procedural requests and similar matters; 

8. Amend the issues or add new issues provided the 
applicant or licensee expressly waives notice thereof. 
Such waiver shall be made a part of the stenographic 
report of the hearing; 

9. Submit initial decisions to the board and to other 
interested parties or their representatives; and 

10. Take any other action authorized by the rules of 
the board. 

§ 1.12. Interested parties. 

As used in this regulation, interested parties shall mean 
the following persons: 

I. The applicant; 

2. The licensee; 

Wl>efe iii this •egulalien referenee is ftlfl<!e iii 
"lieensee," 11>e Ierro liltewise slHill be applieable Ia a 
permittee er a ElesignaleEI manager Ia 11>e - this 
regulalien is Hal ineensislenl will> ll>e slalales aBEl 
•egulaliens relaliftg Ia Stiel> persons. 

3. Persons who would be aggrieved by a decision of 
the board; and 

4. For purposes of appeal pursuant to Part II, § 2.1, 
interested parties shall be only those persons who 
appeared at and asserted an interest in the hearing 
before a bearing officer. 

Where in these regulations reference is made to 
"licensee," the term likewise shall be applicable to a 
permittee or a designated manager to the extent that these 
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regulations are not inconsistent with the statutes and 
regulations relating to such persons. 

§ 1.13. Motions or requests. 

Motions or requests for ruling made prior to the hearing 
before a hearing officer shall be in writing, addressed to 
the Director, Division of Hearings, and shall state with 
reasonable certainty the ground therefor. Argument upon 
such motions or requests will not be heard without special 
leave granted by the hearing officer who will preside over 
the hearing. 

§ 1.14. Notice of hearings. 

Interested parties shall be afforded reasonable notice of 
a pending hearing. The notice shall state the time, place 
and issues involved. 

§ 1.15. Consent settlement. 

A. Generally. 

Disciplinary cases may be resolved by consent 
settlement if the nature of the proceeding and public 
interest permit. In appropriate cases, the chief hearing 
officer will extend an offer of consent settlement, 
conditioned upon approval by the board, to the licensee. 
The chief hearing officer is precluded from presiding over 
any case in which an offer of consent settlement has been 
extended. 

B. Who may accept. 

The licensee or his attorney may accept an offer of 
consent settlement. If the licensee is a corporation, only 
an attorney or an officer, director or majority stockholder 
of the corporation may accept an offer of consent 
settlement. Settlement shall be conditioned upon approval 
by the board. 

C. How to accept. 

The licensee must return the properly executed consent 
order along with the payment in full of any monetary 
penalty within 15 calendar days from the date of mailing 
by the board. Failure to respond within the time period 
will result in a withdrawal of the offer by the agency and 
a formal hearing will be held on the date specified in the 
notice of hearing. 

D. Effect of acceptance. 

Upon approval by the board, acceptance of the consent 
settlement offer shall constitute an admission of the 
alleged violation of the A.B.C. laws or regulations, and will 
result in a waiver of the right to a formal hearing and the 
right to appeal or otherwise contest the charges. The offer 
of consent settlement is not negotiable; however, the 
licensee is not precluded from submitting an offer in 
compromise under § 1.16 of this part. 

E. Approval by the board. 

The board shall review all proposed settlements. Only 
after approval by the board shall a settlement be deemed 
final. The board may reject any proposed settlement which 
is contrary to law or policy or which, in its sole 
discretion, is not appropriate. 

F. Record. 

Unaccepted offers of consent settlement will become a 
part of the record only after completion of the hearing 
process. 

§ 1.16. Offers in compromise. 

Following notice of a disciplinary proceeding a licensee 
may be afforded opportunity for the submission of an 
offer in compromise in lieu of suspension or in addition 
thereto, or in lieu of revocation of his license, where in 
the discretion of the board, the nature of the proceeding 
and the public interest permit. Such offer should be 
addressed to the Secretary to the Board. Upon approval by 
the board, acceptance of the offer in compromise shall 
constitute an admission of the alleged violation of the 
A.B.C. laws or regulations, and shall result in a waiver of 
the right to a formal hearing and the right to appeal or 
otherwise contest the charges. The reason for the 
acceptance of such an offer shall be made a part of the 
record of the proceeding. Unless good cause be shown, 
continuances for purposes of considering an offer in 
compromise will not be granted, nor will a decision be 
rendered prior to a hearing if received within three days 
of the scheduled hearing date, nor will more than two 
offers be entertained during the proceeding. Further, no 
offers shall be considered by the board if received more 
than 15 calendar days after the date of mailing of the 
initial decision or the proposed decision, whichever is 
later. An offer may be made at the appeal hearing, but 
none shall be considered after the conclusion of such 
hearing. The board may waive any provision of this 
section for good cause shown. 

§ 1.17. Record. 

A. The certified transcript of testimony, argument and 
exhibits, together with all papers and requests filed in the 
proceeding, shall constitute the exclusive record of the 
initial decision. 

B. Upon due application made to the Director, Division 
of Hearings, copies of the record of a hearing shall be 
made available to parties entitled thereto at a fee 
established by the board. 

§ 1.18. Rehearings. 

A rehearing before a hearing officer shall not be held 
in any matter unless it be affirmatively shown that 
relevant and material evidence, which ought to produce an 
opposite result on rehearing, is available, is not merely 
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cumulative, corroborative or collateral, and could not have 
been discovered before the original hearing by the use of 
ordinary diligence; provided, however, that the board, in 
its discretion, may cause a rehearing to be held before a 
hearing officer in the absence of the foregoing conditions, 
as provided in Part II, § 2.6. 

§ 1.19. Self-incrimination. 

If any witness subpoenaed at the instance of the board 
shall testify in a hearing before a hearing officer on 
complaints against a licensee of the board as to any 
violation in which the witness, as a licensee or an 
applicant, has participated, such testimony shall in no case 
be used against him nor shall the board take any 
administrative action against him as to the offense to 
which he testifies. 

§ 1.20. Subpoenas. 

Upon request of any interested pariy, the Director, 
Division of Hearings, or a hearing officer is authorized to 
issue subpoenas requiring the attendance of witnesses and 
the production of records, memoranda, papers and other 
documents at a hearing before a hearing officer. 

§ 1.21. Witnesses. 

A. Interested parties shall arrange to have their 
witnesses present at the time and place designated for the 
hearing. 

B. Upon request of any party entitled to cross-examine 
witnesses, as set forth in § 1.9 B of this regulation, the 
hearing officer may separate the witnesses, including 
agents of the board. 

C. A person atiending as a witness, under a summons 
issued at the instance of the board to testify in a hearing, 
shall be entitled to the same allowance for expenses and 
compensation as witnesses for the Commonwealth in 
criminal cases. 

PART II. 
HEARINGS BEFORE THE BOARD. 

§ 2.1. Appeals. 

A. An interested party may appeal to the board an 
adverse initial decision, including the findings of fact and 
the conclusions, of a hearing officer or a proposed 
decision, or any portion thereof, of the board provided a 
request therefor in writing is received within 10 days after 
the date of mailing of the initial decision or the proposed 
decision, whichever is later. 

B. At his option, an interested party may submit written 
exceptions to the initial or proposed decision within the 
10-day period and waive further hearing proceedings. 

C. If an interested party fails to appear at a hearing, 
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the board may proceed in his absence and render a 
decision. 

§ 2.2. Attorneys; representation. 

Any individual, partnership, association or corporation 
who is a licensee of the board or applicant for any license 
issued by the board or any interested party shall have the 
right to be represented by counsel at any board hearing 
for which he has received notice. The licensee, applicant 
or interested party shall not be required to be represented 
by counsel during such hearing. Any officer or director of 
a corporation may examine, cross~examine and question 
witnesses, present evidence on behalf of the corporation, 
draw conclusions and make arguments before the board. 

§ 2.3. Communications. 

Communications regarding appeal hearings upon licenses 
and applications for licenses should be addressed to the 
secretary I& of the board. 

§ 2.4. Continuances. 

Continuances will be granted as in actions at law. 
Requests for continuances of appeal hearings should be 
addressed to the secretary I& of the board. 

§ 2.5. Decision of the board. 

The final decision of the board, together with any 
written opinion, should be transmitted to each interested 
party or to his representative. 

873 

§ 2.6. Evidence. 

A. Generally. 

Subject to the exceptions permitted in this section, and 
to any stipulations agreed to by all interested parties, all 
evidence should be introduced at hearings before hearing 
officers. 

B. Additional evidence. 

Should the board determine at an appeal hearing, either 
upon motion or otherwise, that it is necessary or desirable 
that additional evidence be taken, the board may: 

1. Direct that a hearing officer fix a time and place 
for the taking of such evidence within the limits 
prescribed by the board and in accordance with Part 
I, § l.l8; 

2. Upon unanimous agreement of the board members 
permit the introduction of after-discovered or new 
evidence at the appeal hearing. 

If the initial decision indicates that the qualifications of 
the establishment of an applicant or licensee are such as 
to cast substantial doubt upon the eligibility of the place 
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for a license, evidence may be received at !be appeal 
hearing limited to the issue involved and to the period of 
time subsequent to the date of the hearing before !be 
hearing officer. 

C. Board examination. 

Any board member may examine a witness upon any 
question relevant to the matters in issue. 

D. Cross-examination. 

The right to cross-examine and !be submission of 
rebuttal evidence as provided in Part I, § 1.9 shall be 
allowed in any appeal hearing where the introduction of 
additional evidence is permitted. 

§ 2.7. Hearings. 

Hearings before the board in the absence of notice to 
the contrary will be held in the office of the board, 
Virginia A.B.C. Building, 2901 Hermitage Road, Richmond, 
Virginia. 

§ 2.8. Motions or requests. 

Motions or requests for rulings, made after a hearing 
before a hearing officer and prior to an appeal hearing 
before the board, shall be in writing, addressed to !be 
Secretary to the Board, and shall state with reasonable 
certainty the grounds therefor. Argument upon such 
motions or requests will not be heard without special leave 
granted by the board. 

§ 2.9. Notice of hearing. 

Reasonable notice of the time and place of an appeal 
hearing shall be given to each interested party who 
appeared at the initial hearing or his representative. 

§ 2.10. Record. 

A. The record of the hearing before the hearing officer, 
including !be initial decision, and the transcript of 
testimony, argument and exhibits together with all papers 
and requests filed in the proceeding before the board, 
shall constitute the exclusive record tor the final decision 
of the board. 

B. Upon due application made to the Secretary to the 
Board, copies of the record, including !be decision of the 
board and any opinion setting forth the reasons for !be 
decision shall be made available to parties entitled thereto 
at a rate established by !be board. 

§ 2.11. Rehearings and reconsideration. 

The board may, in its discretion for good cause shown, 
grant a rehearing or reconsideration on written petition of 
an interested party addressed to the Secretary to the 
Board and received within 30 days after the date of the 

final decision of the board. The petition shall contain a 
full and clear statement of the facts pertaining to !be 
grievance, the grounds in support thereof, and a statement 
of the relief desired. The board may grant such at any 
time on its own initiative for good cause shown. 

§ 2.12. Scope of hearing. 

A. Except as provided in Pflft H § 2.6, the appeal 
hearing shall be limited to the record made before the 
hearing officer. 

B. The provisions of Part I of this regulation shall be 
applicable to proceedings held under this part H except to 
the extent such provisions are inconsistent herewith. 

PART III. 
WINE AND BEER FRANCHISE t\Gf ACTS . 

§ 3.1. Camplaiftt Complaints . 

Complaints shall be referred in writing to the secretary 
ta of the board. The secretary's office, in consultation with 
!be Deputy for Regulation, will determine if reasonable 
cause exists to believe a violation of the Wine or Beer 
Franchise Acts, Chapters 2.1 arul (§ 4-118.3 et seq.) or 2.3 
(§ 4-118.42 et seq.) of Title 4, of the Code of Virginia, has 
occurred, and, if so, a hearing on the complaint will be 
scheduled in due course. If no reasonable cause is found 
to exist, the complainant will be informed of the reason 
for !bat decision and given the opportunity to request a 
hearing as provided by statute. 

§ 3.2. Hearings. 

Hearings will be conducted in accordance with the 
provisions of Part I of this regulation. Further, the board 
and the hearing officers designated by it may require an 
accounting to be submitted by each party in determining 
an award of costs and attorneys' fees. 

§ 3.3. Appeals. 

The decision of the hearing officer may be appealed to 
the board as provided in Part II, § 2.1 of this regulation. 
Appeals shall be conducted in accordance with !be 
provisions of Part II of tbis regulation. 

§ 3.4. Hearings on notification of price increases. 

Upon receipt from a winery, brewery or wine or beer 
importer of a request for notice of a price increase less 
!ban 30 days in advance, a hearing will be scheduled 
before the board, not a hearing officer, as soon as 
practicable with five days' notice to all parties which 
include at a minimum all the wholesalers selling the 
winery or brewery's product. There will be no 
continuances granted and the board must rule within 24 
hours of !be hearing. 

§ 3.5. Discovery, prehearing procedures and production at 
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hearings. 

A. Introduction. 

The rules in this section shall apply in all proceedings 
under the Beer and Wine Franchise Acts, Chapters 2.1 
(§4·118.3 et seq.) and 2.3 (§ 4-118.42 et seq.) of Title 4 of 
the Code of Virginia, including arbitration proceedings 
when necessary pursuant to the te<1e af Virgiaia §§ 
4-118.10 and 4-118.50 of the Code of Virginia . 

No provision of any of the rules in this section shall 
affect the practice of taking evidence at a hearing, but 
such practice, including that of generally taking evidence 
ore tenus only at hearings before hearing officers, shall 
continue unaffected hereby. 

B. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meanings unless the 
context clearly indicates otherwise: 

"Board" means the Virginia Alcoholic Beverage Control 
Board and the officers, agents and employees of the 
board, including the secretary and the hearing officer(s), 
unless otherwise specified or unless the context requires 
otherwise. 

"Commencement" of proceedings under this Pari III of 
VR 125-01-1 means the date of the board's notice to the 
complainant(s) and the respondent(s), pursuant to § 3.1, 
that reasonable cause exists to believe that there has been 
a violation of either the Wine or Beer Franchise Acts. 

"Manufacturer" means a winery or brewery, as those 
terms are defined in §§ 4·118.43 and 4-118.4, respectively, 
of the Code of Virginia. 

"Person" means a winery, brewery, importer or 
wholesaler, as well as those entities designated as 
"persons," within the meaning of §§ 4-118.43 and 4-118.4 of 
the Code of Virginia. 

"Secretary" means the Secretary of the Virginia 
Alcoholic Beverage Control Board. 

c. General provisions governing discovery. 

1. Discovery methods. Parties may obtain discovery by 
one or more of the following methods: depositions 
upon oral examination or written questions; written 
interrogatories; production of documents or things or 
permission to enter upon land or other property, for 
inspection and other purposes; and requests for 
admission. Unless the board orders otherwise under 
paragraph subdivision 3 of this subsection or 
paragrap!t subdivision 1 of subsection P, the frequency 
of use of these methods is not limited. 

2. Scope of discovery. Unless otherwise limited by 
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order of the board in accordance with this § 3.5, the 
scope of discovery is as follows: 

a. In general. Parties may obtain discovery 
regarding any matter, not privileged, which is 
relevant to the subject matter involved in the 
pending proceeding, whether it relates to the claim 
or defense of the party seeking discovery or to the 
claim or defense of any other party, including the 
existence, description, nature, custody, condition and 
location of any books, documents, or other tangible 
things and the identity and location of persons 
having knowledge of any discoverable matter. It is 
not ground for objection that the information sought 
will be inadmissible at the hearing if the 
information sought appears reasonably calculated to 
lead to the discovery of admissible evidence. 

b. Applicability. Discovery as provided under this § 
3.5 shall apply to all proceedings or hearings of 
Wine or Beer Franchise Act cases while pending 
before hearing officers or arbitrators. Discovery 
under this section shall not be authorized during the 
course of appeals to the board, unless the board has 
first granted leave to proceed with additional 
discovery. 

c. Hearing preparation: materials. Subject to the 
provisions of subdivision 2 d of this subsection € , a 
party may obtain discovery of documents and 
tangible things otherwise discoverable under 
subdivision 2 a of this subsection f and prepared in 
anticipation of litigation or for the hearing by or for 
another party or by or for that other party's 
representative (including his attorney, consultant, or 
agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in 
the preparation of his case and that he is unable 
without undue hardship to obtain the substantial 
equivalent of the materials by other means. In 
ordering discovery of such materials when the 
required showing has been made, the board shall 
protect against disclosure of the mental impressions, 
conclusions, opmwns, or legal theories of an 
attorney or other representative of a party 
concerning the litigation. 

A party may obtain without the required showing a 
statement concerning the proceeding or its subject 
matter previously made by that party. For purposes 
of this ~arag<a~!t subdivision , a statement 
previously made is (i) a written statement signed or 
otherwise adopted or approved by the person 
making it, or (ii) a stenographic, mechanical, 
electrical, or other recording, or a transcription 
thereof, which is a substantially verbatim recital of 
an oral statement by the person making it and 
contemporaneously recorded. 

d. Hearing preparation: experts; costs. Discovery of 
facts known and opinions held by experts, otherwise 
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discoverable under the provtswns of subdivision 2 a 
of this subsection € and acquired or developed in 
anticipation of litigation or for the hearing, may be 
obtained only as follows: 

(1) (i) A party may through interrogatories require 
any other party to identify each person whom the 
other party expects to call as an expert witness at 
the hearing, to state the subject matter on which 
the expert is expected to testify, and to state the 
substance of the facts and opinions to which the 
expert is expected to testify and a summary of the 
grounds for each opinion; (ii) upon motion, the 
board may order further discovery by other means, 
subject to such restrictions as to scope and such 
provisions, pursuant to subdivision 2 d (3) of this 
subsection G , concerning fees and expenses as the 
board may deem appropriate. 

(2) A party may discover facts known or opinions 
held by an expert who has been retained or 
specially employed by another party in anticipation 
of litigation or preparation for the hearing and who 
is not expected to be called as a witness at the 
hearing, only upon a showing of exceptional 
circumstances under which it is impracticable for 
the party seeking discovery to obtain facts or 
opinions on the same subject by other means. 

(3) Unless manifest injustice would result, (i) the 
board shall require that the party seeking discovery 
pay the expert a reasonable fee for time spent and 
his expenses incurred in responding to discovery 
under subdivisions d(1) (ii) and d(2) of this 
subsection C; and (ii) with respect to discovery 
obtained under subdivision d(1)(ii) of this subsection 
C the board may require, and witb respect to 
discovery obtained under subdivision d(2) of Ibis 
subsection c the board shall require, the party 
seeking discovery to pay the other party a fair 
portion of the fees and expenses reasonably 
incurred by the latter party in obtaining facts and 
opinions from the expert. 

3. Protective orders. Upon motion by a party or by 
the person from whom discovery is sought, and for 
good cause shown, the board may make any order 
which justice requires to protect a party or person 
from annoyance, embarrassment, oppression, or undue 
burden or expense, including one or more of the 
following: (i) !bat the discovery not be had; (ii) that 
the discovery may be had only on specified terms and 
conditions, including a designation of the time or 
place; (iii) that the discovery may be had only by a 
method of discovery other than that selected by the 
party seeking discovery; (iv) that certain matters not 
be inquired into, or that the scope of the discovery be 
limited to certain matters; (v) that discovery be 
conducted with no one present except persons 
designated by tbe board; (vi) that a deposition after 
being sealed be opened only by order of the board; 

(vii) that a trade secret or other confidential research, 
development, or commercial information not be 
disclosed or be disclosed only in a designated way; 
(viii) that the parties simultaneously file specified 
documents or information enclosed in sealed envelopes 
to be opened as directed by the board. 

If the motion for a protective order is denied in 
whole or in part, the board may, on such terms and 
conditions as are just, order that any party or person 
provide or permit discovery. The provisions of 
subdivision I d of subsection 0 apply to the award of 
expenses incurred in relation to the motion. 

4. Sequence and timing of discovery. Unless the board 
upon motion, or pursuant to subsection N of this 
section, for the convenience of parties and witnesses 
and in the interests of justice, orders otherwise, 
methods of discovery may be used in any sequence 
and the fact that a party is conducting discovery, 
whether by deposition or otherwise, shall not operate 
to delay any other party's discovery. 

5. Supplementation of responses. A party who has 
responded to a request for discovery with a response 
that was complete when made is under no duty to 
supplement his response to include information 
thereafier acquired except as follows: 

a. A party is under a duty seasonably to supplement 
his response with respect to any question directly 
addressed to (i) the identity and location of persons 
having knowledge of discoverable matters, and (ii) 
the identity of each person expected to be called as 
an expert witness at a hearing, the subject matter 
on which he is expected to testify, and the 
substance of his testimony. 

b. A party is under a duty seasonably to amend a 
prior response if he obtains information upon the 
basis of which (i) he knows that the response was 
incorrect when made, or (ii) he knows that the 
response though correct when made is no longer 
true and the circumstances are such that a failure 
to amend the response is in substance a knowing 
concealment. 

c. A duty to supplement responses may be imposed 
by order of the board, agreement of the parties, or 
at any time prior to the hearing through new 
requests for supplementation of prior responses. 

6. Service under this part. Except for the service of 
tbe notice required under subdivision D I b of this f 
3-:5- section , any notice or document required or 
permitted to be served under this f &-& section by one 
party upon another shall be served as provided in 
Rule 1:12 of the Rules of the Supreme Court of 
Virginia. Any notice or docUment required or 
permitted to be served under this f &;; section by the 
board upon one or more parties shall be served as 
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provided in §§ 1.7, 1.14, 2.5 or 2.9 of Parts I and II of 
VR 125-01-1. 

7. Filing. Any request for discovery under this ~ && 
section and the responses thereto, if any, shall be filed 
with the secretary of the board except as otherwise 
herein provided. 
(Ref: Rule 4:1, Rules of Virginia Supreme Court.) 

D. Depositions before proceeding or pending appeal. 

l. Before proceeding. 

a. Petition. A person who desires to perpetuate his 
own testimony or that of another person regarding 
any matter that may be cognizable before the board 
under this section may file a verified petition before 
the board. The petition shall be entitled in the name 
of the petitioner and shall show: (i) that the 
petitioner expects to be a party to a proceeding 
under P!tl'! HI el ll>ese Fegulatiaas this part but is 
presently unable to bring it or cause it to be 
brought; (ii) the subject matter of the expected 
action and his interest therein; (iii) the facts which 
he desires to establish by the proposed testimony 
and his reasons for desiring to perpetuate it; (iv) 
the names or a description of the persons he 
expects will be adverse parties and their addresses 
so far as knowi~; and (v) the names and addresses 
of the persons to be examined and the substance of 
the testimony which he expects to elicit from each, 
and shall ask for an order authorizing the petitioner 
to take the depositions of the persons to be 
examined named in the petition, for the purpose of 
perpetuating their testimony. 

b. Notice and service. The petitioner shall thereafter 
serve a notice upon each person named in the 
petition as an expected adverse party, together with 
a copy of the petition, stating that the petitioner will 
apply to the board, at a time and place named 
therein, for the order described in the petition. At 
least 21 days before the date of hearing the notice 
shall be served in the manner provided in §§ 1.14 
or 2.9 of Parts I and II of VR 125-01-1; but if such 
service cannot with due diligence be made upon any 
expected adverse party named in the petition, the 
board may make such order as is just for service 
by publication or otherwise. 

c. Order and examination. If the board is satisfied 
that the perpetuation of the testimony may prevent 
a failure or delay of justice, it shall make an order 
designating or describing the persons whose 
depositions may be taken and specifying the subject 
matter of the examination and whether the 
depositions shall be taken upon oral examination or 
written interrogatories. The depositions may then be 
taken in accordance with ~ && this section . The 
attendance of witnesses may be compelled by 
subpoena, and the board may make orders of the 
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characters provided for by subsection M of this % 
&& section . 

d. Cost. The cost of such depositions shall be paid 
by the petitioner, except that the other parties in 
interest who produce witnesses on their behalf or 
who make use of witnesses produced by others shall 
pay their proportionate part of the cost of the 
transcribed testimony and evidence taken or given 
on behalf of each of such parties. 

e. Filing. The depositions shall be certified as 
prescribed in subsection G of this ~ && section and 
then returned to and filed by the secretary. 

f. Use of deposition. If a deposition to perpetuate 
testimony is taken under these provisions or if, 
although not so taken, it would be admissible in 
evidence in the courts of the state in which it is 
taken, it may be used in any proceeding involving 
the same subject matter subsequently brought before 
the board pursuant to Part Ill of these regulations 
in accordance with the provisions of subsection C of 
~ && this section . 

2. Pending appeal. If an appeal has been taken from 
a ruling of the board or before the taking of an 
appeal if any time therefor has not expired and for 
good cause shown, the board may allow the taking of 
the depositions of witnesses to perpetuate their 
testimony for use in the event of further proceedings. 
In such case the party who desires to perpetuate the 
testimony may make a motion before the board for 
leave to take the depositions, upon the same notice 
and service thereof as if the proceeding was pending 
therein. The motion shall show (i) the names and 
addresses of persons to be examined and the 
substance of the testimony which he expects to elicit 
from each; and (ii) the reasons for perpetuating their 
testimony. If the board finds that the perpetuation of 
the testimony is proper to avoid a failure or delay of 
justice, it may make orders of the character provided 
for by subsection M of ~ && this section and 
thereupon the depositions may be taken and used in 
the same manner and under the same conditions as 
are prescribed in this § && section for depositions 
taken in pending actions. 

3. Perpetuation of testimony. This subsection D 
provides the exclusive procedure to perpetuate 
testimony before the board. 
(Ref: Rule 4:2, Rules of Virginia Supreme Court.) 

E. Persons before whom depositions may be taken. 

1. Within this Commonwealth. Within this 
Commonwealth depositions under this § && section 
may be taken before any person authorized by law to 
administer oaths, and if certified by his hand may be 
received without proof of the signature to such 
certificate. 
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2. Within the United States. In any other state of the 
United States or within any territory or insular 
possession subject to the dominion of the United 
States, depositions under this * <k& section may be 
taken before any officer authorized to take depositions 
in the jurisdiction wherein the witness may be, or 
before any commissioner appointed by the Governor 
of this Commonwealth. 

3. No commission necessary. No commission by the 
Governor of this Commonwealth shall be necessary to 
take a deposition under this f <k& section whether 
within or without this Commonwealth. 

4. In foreign countries. In a foreign state or country 
depositions under this f <k& section shall be taken (i) 
before any American minister plenipotentiary, charge 
d'affaires, secretary of embassy or legation, consul 
general, consul, vice-consul, or commercial agent of 
the United States in a foreign country, or any other 
representative of the United States therein, including 
commissioned officers of the armed services of the 
United States, or (ii) before the mayor, or other 
magistrate of any city, town or corporation in such 
country, or any notary therein. 

5. Certificate when deposition taken outside 
Commonwealth. Any person before whom a deposition 
under this f <k& section is taken outside this 
Commonwealth shall certify the same with his official 
seal annexed; and, if he has none, the genuineness of 
his signature shall be authenticated by some officer of 
the same state or country, under his official seal, 
except that no seal shall be required of a 
commissioned officer of the armed services of the 
United States, but his signature shall be authenticated 
by the commanding officer of the military installation 
or ship to which he is assigned. 
(Ref: Rule 4:3, Rules of Virginia Supreme Court.) 

F. Stipulations regarding discovery. 

Unless the board orders otherwise, the parties may by 
written stipulation (i) provide that depositions may be 
taken before any person, at any time or place, upon 
any notice, and in any manner and when so taken 
may be used like other depositions and (ii) modify the 
procedures provided by these rules for other methods 
of discovery. Such stipulations shall be filed with the 
deposition. 
(Ref: Rule 4:4, Rules of Virginia Supreme Court.) 

G. Depositions upon oral examination. 

I. When depositions may be taken. Twenty-one days 
after commencement of the proceeding, any party 
may take the testimony of any person, including a 
party, by deposition upon oral examination. The 
attendance of witnesses may be compelled by 
subpoena. The deposition of a person confined in 
prison may be taken only by leave of the board upon 

such terms as the board prescribes, subject to any 
authorization and limitations that may be imposed by 
any court within the Commonwealth. 

2. Notice of examination. General requirements; 
special notice; nonstenographic recording; production 
of documents and things; deposition of organization. 

a. A party desiring to take the deposition of any 
person upon oral examination shall give reasonable 
notice in writing to every other party to the 
proceeding. The notice shall state the time and 
place for taking the deposition and the name and 
address of each person to be examined, if known, 
and, if the name is not known, a general description 
sufficient to identify him or the particular class or 
group to which he belongs. 1f a subpoena duces 
tecum is to be served on the person to be 
examined, the designation o! the materials to be 
produced as set forth in the subpoena shall be 
attached to or included in the notice. 

b. (Reserved) 

c. The board may for cause shown enlarge or 
shorten the time for taking the deposition. 

d. (Reserved) 

e. The notice to a party deponent may be 
accompanied by a request made in compliance with 
subsection M of this ~ <k& section for the production 
of documents and tangible things at the taking of 
the deposition. The procedure of subsection M of 
this f <k& section shall apply to the request. 

f. A party may in his notice name as the deponent 
a public or private corporation or a partnership or 
association or governmental agency and designate 
with reasonable particularity the matters on which 
examination is requested. The organization so named 
shall designate one or more officers, directors, or 
managing agents, or other persons who consent to 
testify on its behalf, and may set forth, for each 
person designated, the matters on which he will 
testify. The persons so designated shall testify as to 
matters known or reasonably available to the 
organization. This subdivision ;;>, f does not preclude 
taking a deposition by any other procedure 
authorized in this § <k& section . 

g. The parties may stipulate in writing or the board 
may on motion order that a deposition be taken by 
telephone. A deposition taken by telephone shall be 
taken before an appropriate officer in the locality 
where the deponent is present to answer questions 
propounded to him. 

3. Examination and cross-examination; record of 
examination; oath; objections. Examination and 
cross-examination of witnesses may proceed as 
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permitted at the hearing. The officer before whom the 
deposition is to be taken shall put the witness on oath 
and shall personally, or by someone acting under his 
direction and in his presence, record the testimony of 
the witness. The testimony shall be taken 
stenographically or recorded by any other means 
authorized by this f && section . If requested by one 
of the parties, the testimony shall be transcribed. 

All objections made at time of the examination to the 
qualifications of the officer taking the deposition, or to 
the manner of taking it, or to the evidence presented, 
or to the conduct of any party, and any other 
objection to the proceedings, shall be noted by the 
officer upon the deposition. Evidence objected to shall 
be taken subject to the objections. In lieu of 
participating in the oral examinations, parties may 
serve written questions in a sealed envelope on the 
party taking the deposition and he shall transmit them 
to the officer, who shall propound them to the witness 
and record the answers verbatim. 

4. Motion to terminate or limit examination. At any 
time during the taking of the deposition, on motion of 
a party or of the deponent and upon a showing that 
the examination is being conducted in bad faith or in 
such manner as unreasonably to annoy, embarrass, or 
oppress the deponent or party, the board may order 
the officer conducting the examination to cease 
forthwith from taking the deposition, or may limit the 
scope and manner of the taking of the deposition as 
provided in subseeliea subdivision C 3 of f && this 
section If the order made terminates the 
examination, it shall be resumed thereafter only upon 
the order of the board. Upon demand of the objecting 
party or deponent, the taking of the deposition shall 
be suspended for the time necessary to make a 
motion for an order. The provisions of Sl:ibseetiaa 
subdivision 0 1 d apply to the award of expenses 
incurred in relation to the motion. 

5. Submission to witness; changes; signing. When the 
testimony is fully transcribed, the deposition shall be 
submitted to the witness for examination and shall be 
read to or by him, unless such examination and 
reading are waived by the witness and by the parties. 
Any changes in forms or substance which the witness 
desires to make shall be entered upon the deposition 
by the o!ficer with a statement of the reasons given 
by the witness for making them. The deposition shall 
then be signed by the witness, unless the parties by 
stipulation waive the signing or the witness is ill or 
cannot be found or refuses to sign. If the deposition is 
not signed by the witness within 21 days of its 
submission to him, the officer shall sign it and state 
on the record the fact of the waiver or of the illness 
or absence of the witness or the fact of the refusal to 
sign together with the .reason, if any, given therefor; 
and the deposition may then be used as fully as 
though signed unless on a motion to suppress under 
Slibseeliea subdivision J 4 d of this ~ && section the 
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board holds that the reasons given for the refusal to 
sign require rejection of the deposition in whole or in 
part. 

6. Certification and filing by officer; exhibits; copies; 
notice of filing. 

a. The officer shall certify on the deposition that 
the witness was duly sworn by him and that the 
deposition is a true record of the testimony given by 
the witness. He shall then lodge it with the attorney 
for the party who initiated the taking of the 
deposition, notifying the secretary of the board and 
all parties of such action. Depositions taken pursuant 
to this subsection G or subsection H shall not be 
filed with the secretary until the board so directs, 
either on its own initiative or upon the request of 
any party prior to or during the hearing. 

Documents and things produced for inspection 
during the examination of the witness, shall, upon 
the request of a party, be marked for identification 
and annexed to and returned with the deposition, 
and may be inspected and copied by any party, 
except that (i) the person producing the materials 
may substitute copies to be marked for 
identification, if he affords to all parties fair 
opportunity to verify the copies by comparison with 
the originals, and (ii) if the person producing the 
materials requests their return, the officer shall 
mark them, give each party an opportunity to 
inspect and copy them, and return them to the 
person producing them, and the materials may then 
be used in the same manner as if annexed to and 
returned with the deposition. Any party may move 
for an order that the original be annexed to and 
returned with the deposition to the board, pending 
final disposition of the case. 

b. Upon payment of reasonable charges therefor, the 
officer shall furnish a copy of the deposition to any 
party or to the deponent. 

c. The party taking the deposition shall give prompt 
notice of its filing to all other parties. 

7. Failure to attend or to serve subpoena; expenses. 

a. If the party giving the notice of the taking of a 
deposition fails to attend and proceed therewith and 
another party attends in person or by attorney 
pursuant to the notice, the board may order the 
party giving the notice to pay to such other party 
the reasonable expenses incurred by him and his 
attorney in attending, including reasonable attorney's 
fees. 

b. If the party glVlng the notice of the taking of a 
deposition of a witness fails to serve a subpoena 
upon him and the witness because of such failure 
does not attend, and if another party attends in 
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person or by attorney because he expects the 
deposition of that witness to be taken, the board 
may order the party giving the notice to pay to 
such other party the reasonable expenses incurred 
by him and his attorney in attending, including 
reasonable attorney's fees. 
(Ref: Rule 4:5, Rules of Virginia Supreme Court.) 

H. Deposition upon written questions. 

I. Serving questions; notice. Twenty-one days after 
commencement of the proceeding, any party may take 
the testimony of any person, including a party, by 
deposition upon written questions. The attendance of 
witnesses may be compelled by the use of subpoena. 
The deposition of a person confined in prison may be 
taken only by leave of the board upon such terms as 
the board prescribes subject to any authorization and 
limitations that may be required or imposed by any 
court within the Commonwealth. 

A party desiring to take the deposition upon written 
questions shall serve them upon every other party 
with a notice stating that (i) the name and address of 
the person who is to answer them, if known, and if 
the name is not known, a general description 
sufficient to identify him or the particular class or 
group to which he belongs, and (ii) the name or 
descriptive title and address of the officer before 
whom the deposition is to be taken. A deposition upon 
written questions may be taken of a public or private 
corporation or a partnership or association or 
governmental agency in accordance with the 
provisions of subseetiaa subdivision G 2 f of ~ && this 
section . 

Within 21 days after the notice and written questions 
are served, a party may serve cross questions upon all 
other parties. Within 10 days after being served with 
cross questions, a party may serve redirect questions 
upon all other parties. Within 10 days after being 
served with redirect questions, a party may serve 
recross questions upon all other parties. The board 
may for cause shown enlarge or shorten the time. 

2. Officer to take responses and prepare record. A 
copy of the notice and copies of all questions served 
shall be delivered by the party taking the deposition 
to the officer designated in the notice, who shall 
proceed promptly, in the manner provided by 
subdivisions 3, 4 and 5 of subsection G of f && this 
section , to take the testimony of the witness in 
response to the questions and to prepare, certify, and 
file or mail the deposition, attaching thereto the copy 
of the notice and the questions received by him. 

3. Notice of filing. When the deposition is filed, the 
party taking it shall promptly give notice thereof to all 
other parties. 
(Ref: Rule 4:6, Rules of Virginia Supreme Court.) 

!. !.imitation on depositions. 

No party shall take the deposition of more than five 
witnesses for any purpose without leave of the board for 
good cause shown. 

(Ref: Rule 4:6A, Rules of Virginia Supreme Court.) 

J. Use of depositions in proceedings under the Beer and 
Wine Franchise Acts. 

1. Use of depositions. At the hearing or upon the 
hearing of a motion, or during an interlocutory 
proceeding, any part or all of a deposition, so far as 
admissible under the rules of evidence applied as 
though the witness were then present and testifying, 
may be used against any party who was present or 
represented at the taking of the deposition or who had 
reasonable notice thereof, in accordance with any of 
the following provisions: 

a. (Reserved) 

b. Any deposition may be used by any party for the 
purpose of contradicting or impeaching the 
testimony of deponent as a witness. 

c. The deposition of a party or of anyone who at 
the time 0i taking the deposition was an officer, 
director, or managing agent, or a person designated 
under subdivision 2 f of subsection G or subdivision 
1 of subsection H of this * && section to testify on 
behalf of a public or private corporation,. 
partnership or association or governmental agency 
which is a party may be used by an adverse party 
for any purpose. 

d. The deposition of a witness, whether or not a 
party, may be used by any party for any purpose if 
the board finds: (i) that the witness is dead; or (ii) 
that the witness is at a greater distance than 100 
miles from the place of hearing, or is out of this 
Commonwealth, unless it appears that the absence 
of the witness was procured by the party offering 
the deposition; or (iii) that the witness is unable to 
attend or testify because of age, illness, infirmity, or 
imprisonment; or (iv) that the party offering the 
deposition has been unable to procure the 
attendance of the witness by subpoena; or (v) that 
the witness is a judge, or is in any public office or 
service the duties of which prevent his attending 
hearings before the board provided, however, that if 
the deponent is subject to the jurisdiction of the 
board, the board may, upon a showing of good 
cause or sua sponte, order him to attend and to 
testily ore tenus; or (vi) upon application and 
notice, that such exceptional circumstances exist as 
to make it desirable, in the interest of justice and 
with due regard to the importance of presenting the 
testimony of witnesses orally, to allow the deposition 
to be used. 
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e. !! only part of a deposition is offered in evidence 
by a party, an adverse party may require him to 
introduce any other part which .ought in fairness to 
be considered with the part introduced, and any 
party may introduce any other parts. 

f. No deposition shall be read in any proceeding 
against a person under a disability unless it be 
taken in the presence of the guardian ad litem 
appointed or attorney serving pursuant to § 8.01·9 of 
the Code of Virginia , or upon questions agreed on 
by the guardian or attorney before the taking. 

g. In any proceeding, the fact that a deposition has 
not been offered in evidence prior to an 
interlocutory decree or order shall not prevent its 
thereafter being so offered except as to matters 
ruled upon in such interlocutory decree or order, 
provided, however, that such deposition may be read 
as to matters ruled upon in such interlocutory 
decree or order if the principles applicable to 
after-discovered evidence would permit its 
introduction. 

Substitution of parties does not affect the right to 
use depositions previously taken; and when there 
are pending before the board several proceedings 
between the same parties, depending upon the same 
facts, or involving the same matter of controversy, 
in whole or in part, a deposition taken in one of 
such proceedings, upon notice to the same party or 
parties, may be read in all, so far as it is applicable 
and relevant to the issue; and, when an action in 
any court of the United States or of this or any 
other state has been dismissed and a proceeding 
before the board involving the same subject matter 
is afterward brought between the same parties or 
their representatives or successors in interest, all 
depositions lawfully taken and duly filed in the one 
action may be used in a proceeding before the 
board as if originally taken therefor. 

2. Objections to admissibility. Subject to the provtswns 
of subdivision 4 c of this subsection J aJ' % M , 
objection may be made at the hearing to receive in 
evidence any deposition or part thereof for any reason 
which would require the exclusion of the evidence if 
the witnesses were then present and testifying. 

3. Effect of taking or using depositions. A party does 
not make a person his own witness for any purpose 
by taking his deposition. The introduction in evidence 
of the deposition or any part thereof for any purpose 
other than that of contradicting or impeaching the 
deponent makes the deponent the witness of the party 
introducing the deposition, but this shall not apply to 
the use by an adverse party of a deposition under 
subdivision I c of this subsection J . At the hearing 
any party may rebut any relevant evidence contained 
in a deposition whether introduced by him or by any 
other party. 
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4. Effect of errors and irregularities in depositions. 

a. As to notice. All errors and irregularities in the 
notice for taking a deposition are waived unless 
written objection is promptly served upon the party 
giving the notice. 

b. As to disqualification of officer. Objection to 
taking a deposition because of disqualification of the 
officer before whom it is to be taken is waived 
unless made before the taking of the deposition 
begins or as soon thereafter as the disqualification 
becomes known or could be discovered with 
reasonable diligence. 

c. As to taking of deposition. 

(l) Objections to the competency of a witness or to 
the competency, relevancy, or materiality of 
testimony are not waived by failure to make them 
before or during the taking of the deposition, unless 
the ground of the objection is one which might have 
been obviated or removed if presented at that time. 

(2) Errors and irregularities occurring at the oral 
examination in the manner of taking the deposition, 
in the form of the questions and answers, in the 
oath or affirmation, or in the conduct of parties, 
and errors of any kind which might be obviated, 
removed, or cured if promptly presented, are 
waived unless seasonable objection thereto is made 
at the taking of the deposition. 

(3) Objections to the form of written questions 
submitted under subsection H of % M this section 
are waived unless served in writing upon the party 
propounding them within the time allowed for 
serving the succeeding cross or other questions and 
within five days after service of the last questions 
authorized. 

d. As to completion and return of deposition. Errors 
and irregularities in the manner in which the 
testimony is transcribed or the deposition is 
prepared, signed, certified, sealed, endorsed, 
transmitted, filed or otherwise dealt with by the 
officer under subsections G and H of % M this 
section are waived unless a motion to suppress the 
deposition or some part thereof is made with 
reasonable promptness after such defect is, or with 
due diligence might have been, ascertained. 

5. (Reserved) 

6. Record. Depositions shall become a part of the 
record only to the extent that they are offered in 
evidence. 
(Ref: Rule 4:7, Rules of Virginia Supreme Court.) 

K. Audio·visual depositions. 
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I. When depositions may be taken by audio-visual 
means. Any depositions permitted under these rules 
may be taken by audio-visual means as authorized by 
and when taken in compliance with law. 

2. Use of clock. Every audio-visual deposition shall be 
timed by means of a timing device, which shall 
record hours, minutes and seconds which shall appear 
in the picture at all times during the taking of the 
deposition. 

3. Editing. No audio-visual deposition shall be edited 
except pursuant to a stipulation of the parties or 
pursuant to order of the board and only as and to the 
extent directed in such order. 

4. Written transcript. If an appeal is taken in the case, 
the appellant shall cause to be prepared and filed 
with the secretary a written transcript of that portion 
of an audio-visual deposition made a part of the 
record at the hearing to the extent germane to an 
issue on appeal. The appellee may designate additional 
portions to be so prepared by the appellant and filed. 

5. Use. An audio-visual deposition may be used only as 
provided in subsection J of ~ H this section . 

6. Submission, etc. The provisions of Slibseetian 
subdivision G 5 shall not apply to an audio-visual 
deposition. The other provisions of subsection G of ~ 
H this section shall be appli~able to the extent 
practicable. 
(Ref: Rule 4:7 A, Rules of Virginia Supreme Court.) 

L. Interrogatories to parties. 

I. Availability; procedures for use. Upon the 
commencement of any proceedings under this part HI 
, any party may serve upon any other party written 
interrogatories to be answered by the party served or, 
if the party served is a public or private corporation 
or a partnership or association or governmental 
agency, by any officer or agent, who shall furnish 
such information as is available to the party. 

2. Form. The party serving the interrogatories shall 
leave sufficient space between each interrogatory so 
as to permit the party answering the interrogatories to 
make a photocopy of the interrogatories and to insert 
the answers between each interrogatory. The party 
answering the interrogatories shall use a photocopy to 
insert answers and shall precede the answer with the 
word "Answer." In the event the space which is left 
to fully answer any interrogatory is insufficient, the 
party answering shall insert the words, "see 
supplemental sheet" and shall proceed to answer the 
interrogatory fully on a separate sheet or sheets of 
paper containing the heading "Supplemental Sheet" 
and identify the answers by reference to the number 
of the interrogatory. The party answering the 
interrogatories shall prepare a separate sheet 

containing the necessary oath to the answers, which 
shall be attached to the answers filed with the court 
to the copies sent to all parties and shall contain a 
certificate of service. 

3. Filing. The interrogatories and answers and 
objections thereto shall not be filed in the office of 
the secretary unless the board directs their filing on 
its own initiative or upon the request of any party 
prior to or during the hearing. For the purpose of any 
consideration of the sufficiency of any answer or any 
other question concerning the interrogatories, answers 
or objections, copies of those documents shall be made 
available to the board by counsel. 

4. Answers. Each interrogatory shall be answered 
separately and fully in writing under oath, unless it is 
objected to, in which event the reasons for objection 
shall be stated in lieu of an answer. The answers are 
to be signed by the person making them, and the 
objections signed by the attorney making them. The 
party upon whom the interrogatories have been served 
shall serve a copy of the answers, and objections if 
any, within 21 days alter the service of the 
interrogatories. The board may allow a shorter or 
longer time. The party submitting the interrogatories 
may move for an order under subdivision l sf 
sabseeliaa 0 0 1 with respect to any objection to or 
other failure to answer an interrogatory. 

5. Scope; use. Interrogatories may relate to an~ 
matters which can be inquired into under subdivisioL 
;! eJ' subseeliea C 2 , and the answers may be used to 
the extent permitted by the rules of evidence. Only 
such interrogatories and the answers thereto as are 
offered in evidence shall become a part o! the record. 

An interrogatory otherwise proper is not necessarily 
objectionable merely because an answer to the 
interrogatory involves an opinion or contention that 
relates to fact or the application of law to fact, but 
the board may order that such an interrogatory need 
not be answered until alter designated discovery has 
been completed or until a prehearing conference or 
other later time. 

6. Option to produce business records. Where the 
answer to an interrogatory may be derived or 
ascertained from the business records of the party 
upon whom the interrogatory has been served or from 
an examination, audit or inspection of such business 
records, or from a compilation, abstract or summary 
based thereon, and the burden of deriving or 
ascertaining the answer is substantially the same for 
the party serving the interrogatory as for the party 
served, it is a sufficient answer to such interrogatory 
to specify the records from which the answer may be 
derived or ascertained and to alford to the party 
serving the interrogatory reasonable opportunity to 
examine, audit or inspect such records and to make 
copies, compilations, abstracts or summaries. 
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7. Limitation on interrogatories. No party shall serve 
upon any other party, at any one time or 
cumulatively, more than 30 written interrogatories, 
including all parts and subparts without leave of the 
board for good cause shown. 
(Ref: Rule 4:8, Rules of Virginia Supreme Court.) 

M. Production of documents and things and entry on 
land for inspection and other purposes; production at the 
hearing. 

I. Scope. Any party may serve on any other party a 
request (i) to produce and permit the party making 
the request, or someone acting on his behalf, to 
inspect and copy, any designated documents (including 
writings, drawings, graphs, charts, photographs, 
phono-records, and other data compilations from which 
information can be obtained, translated, if necessary, 
by the respondent through detection devices into 
reasonably usable form), or to inspect and copy, any 
tangible things which constitute or contain matters 
within the scope of subdivision 2 of subsection C and 
which are in the possession, custody, or control of the 
party upon whom the request is served; or (ii) to 
produce any such documents to the board at the time 
of the hearing; or (iii) to permit entry upon 
designated land or other property in the possession or 
control of the party upon whom the request is served 
for the purpose of inspection, surveying, and 
photographing the property or any designated object 
or operation thereon, within the scope of subdivision ~ 
<* subsee!iea C 2 of t U this section . 

When the physical condition or value of a party's 
plant, equipment, inventory or other tangible asset is 
in controversy, the board, upon motion of an adverse 
party, may order a party to submit same to physical 
inventory or examination by one or more 
representatives of the moving party named in the 
order and employed by the moving party. The order 
may be made only by agreement or on motion for 
relevance shown and upon notice to all parties, and 
shall specify the time, place, manner, conditions, and 
scope of the examination and the person or persons 
by whom it is to be made. 

2. Procedure. The request may, without leave of the 
board, except as provided in subdivision 4 of this 
subsection M , be served after commencement of the 
proceeding. The request shall set forth the items to be 
inspected either by individual item or by category, 
and describe each item and category with reasonable 
particularity. The request shall specify a reasonable 
time, place, period and manner of making the 
inspection and performing the related acts. 

The party upon whom the request is served shall 
serve a written response within 21 days after the 
service of the request. The board may allow a shorter 
or longer time. The response shall state, with respect 
to each item or category, that inspection and related 
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activities will be permitted as requested, unless the 
request is objected to, in which event the reasons for 
objection shall be stated. If objection is made to part 
of an item or category, the part shall be specified. 
The party submitting the request may move for an 
order under subdivision } sf subseetieH 0 1 with 
respect to any objection to or other failure to respond 
to the request or any part thereof, or any failure to 
permit inspection as requested. 

3. Production by a person not a party. Upon written 
request therefor filed with the secretary by counsel of 
record for any party or by a party having no counsel 
in any pending case, with a certificate that a copy 
thereof has been mailed or delivered to counsel of 
record and to parties having no counsel, the secretary 
shall, subject to subdivision 4 of this subsection M , 
issue a person not a party therein a subpoena which 
shall command the person to whom it is directed, or 
someone acting on his behalf, to produce the 
documents and tangible things (including writings, 
drawings, graphs, charts, photographs, phono-records, 
and other data compilations from which information 
can be obtained, translated, if necessary, by the 
respondent through detection devices into reasonably 
usable form) designated and described in said request, 
and to permit the party filing such request, or 
someone acting in his behalf, to inspect and copy any 
tangible things which constitute or contain matters 
within the scope of subdivision i! <* Slibseetlas C 2 
which are in the possession, custody or control of such 
person to whom the subpoena is directed, at a time 
and place and for the period specified in the 
subpoena; but, the board, upon written motion 
promptly made by the person so required to produce, 
or by the party against whom such production is 
sought, may (i) quash or modify the subpoena if it is 
unreasonable and oppressive or (ii) condition denial of 
the motion to quash or modify upon the advancement 
by the party in whose behalf the subpoena is issued of 
the reasonable cost of producing the documents and 
tangible things so designated and described. 

Documents subpoenaed pursuant to this subdivision a 
<* suiJseelian M shall be returnable only to the office 
of the secretary unless counsel of record agree in 
writing filed with the secretary as to a reasonable 
alternative place for such return. Upon request of any 
party in interest, or his attorney, the secretary shall 
permit the withdrawal of such documents by such 
party or his attorney for such reasonable period of 
time as will permit his inspection, photocopying, or 
copying thereof. 

4. Certain officials. No request to produce made 
pursuant to subdivision 2 of this subsection M; ai>e¥e, 
shall be served, and no subpoena provided for in 
subdivision 3 of this subsection M; aiJe¥e; shall issue, 
until prior order of the board is obtained when the 
party upon whom the request is to be served or the 
person to whom the subpoena is to be directed is the 
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Governor, Lieutenant Governor, or Attorney General of 
this Commonwealth, or a judge of any court thereof; 
the President or Vice President of the United States; 
any member of the President's Cabinet; any 
ambassador or consul; or any military officer on 
active duty holding the rank of admiral or general. 

5. Proceedings on failure or refusal to comply. If a 
party fails or refuses to obey an order made under 
subdivision 2 of this subsection M , the board may 
proceed as provided by subsection 0. 

6. Filing. Requests to a party pursuant to subdivisions 
1 and 2 of this subsection M shall not be filed in the 
office of the secretary unless requested in a particular 
case by the board or by any party prior to or during 
the hearing. 
(Ref; Rule 4:9, Rules of Virginia Supreme Court.) 

N. Requests for admission. 

I. Request for admission. Upon commencement of any 
proceedings under this part lH , a party may serve 
upon any other party a written request for the 
admission, for purposes of the pending proceeding 
only, of the truth of any matters within the scope of 
subdivision ;! Elf subseetian C 2 set forth in the request 
that relate to statements or opinions of fact or of the 
application of law to fact, including the genuineness ol 
any documents described in the request. Copies of 
documents shall be served with the request unless 
they have been or are otherwise furnished or made 
available for inspection and copying. 

Each matter of which an admission is requested shall 
be separately set forth. The matter is admitted unless, 
within 21 days after service of the request, or within 
such shorter or longer time as the board may allow, 
the party to whom the request is directed serves upon 
the party requesting the admission a written answer or 
objection addressed to the matter, signed by the party 
or by his attorney. If objection is made, the reasons 
therefor shall be stated. The answer shall specifically 
deny the matter or set forth in detail the reasons why 
the answering party cannot truthfully admit or deny 
the matter. A denial shall fairly meet the substance of 
the requested admission, and when good faith requires 
that a party qualify his answer or deny only a part of 
the matter of which an admission is requested, he 
shall specify so much of it as is true and qualify or 
deny the remainder. An answering party may not give 
lack of information or knowledge as a reason for 
failure to admit or deny unless he states that he has 
made reasonable inquiry and that the information 
known or readily obtainable by him is insufficient to 
enable him to admit or deny. A party who considers 
that a matter of which an admission has been 
requested presents a genuine issue for hearing may 
not, on that ground alone, object to the request; he 
may, subject to the provisions of subdivision it Elf 
sebseeliaR 0 3 , deny the matter or set forth reasons 

why he cannot admit or deny it. 

The party who has requested the admissions may 
move to determine the sufficiency of the answers or 
objections. Unless the board determines that an 
objection is justified, it shall order that an answer be 
served. If the board determines that an answer does 
not comply with the requirements of this subsection N, 
it may order either that the matter is admitted or 
that an amended answer be served. The board may, 
in lieu of these orders, determine that final disposition 
of the request be made at a prehearing conference or 
at a designated time prior to the hearing. The 
provisions of subdivision I d of subsection 0 apply to 
the award of expenses incurred in relation to the 
motion. 

2. Effect of admission. Any matter admitted under this 
rule is conclusively established unless the board on 
motion permits withdrawal or amendment of the 
admission. Subject to the provisions of subsection P 
governing amendment of a prehearing order, the 
board may permit withdrawal or amendment when the 
presentation of the merits of the action will be 
subserved thereby and the party who obtained the 
admission fails to satisfy the board that withdrawal of 
amendment will prejudice him in maintaining his 
action or deiense on the merits. Any admission made 
by a party under this rule is for the purpose of the 
pending proceeding only and is not an admission by 
him for any other purpose nor may it be used agains1 
him in any other proceeding. 

3. Filing. Requests for admissions and answers or 
objections shall be served and filed as provided in 
subsection L. 

4. Part of record. Only such requests for admissions 
and the answers thereto as are offered in evidence 
shall become a part of the record. 
(Ref: Rule 4:11, Rules of Virginia Supreme Court.) 

0. Failure to make discovery: sanctions. 

I. Motion for order compelling discovery. A party, 
upon reasonable notice to other parties and all 
persons affected thereby, may apply to the board for 
an order compelling discovery as follows: 

a. (Reserved) 

b. Motion. II a deponent fails to answer a question 
propounded or submitted under subsections G and 
H, or a corporation or other entity fails to make a 
designation under subdivision 2 f of subsection G 
and subdivision l of subsection H, or a party fails to 
answer an interrogatory submitted under subsection 
L, or if a party, in response to a request for 
inspection submitted under subsection M, fails to 
respond that inspection will be permitted as 
requested or fails to permit inspection as requested 
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the discovering party may move for an order 
compelling an answer, or a designation, or an order 
compelling inspection in accordance with the 
request. When taking a deposition or oral 
examination, the proponent of the question may 
complete or adjourn the examination before he 
applies for an order. 

If the board denies the motion in whole or in part, 
it may make such protective order as it would have 
been empowered to make on a motion made 
pursuant to subdivision 3 of subsection C. 

c. Evasive or incomplete answer. For purposes of 
this subsection an evasive or incomplete answer is 
to be treated as a failure to answer. 

d. Award of expenses of motion. If the motion is 
granted and the board finds that the party whose 
conduct necessitated the motion acted in bad faith, 
the board shall, after opportunity for hearing, 
require the party or deponent whose conduct 
necessitated the motion or the party or attorney 
advising such conduct or both of them to pay to the 
moving party the reasonable expenses incurred in 
obtaining the order, including attorney's fees. 

If the motion is denied and the board finds that the 
moving party acted in bad faith in making the 
motion, the board shall, after opportunity for 
hearing, require the moving party or the attorney 
advising the motion or both of them to pay to the 
party or deponent who opposed the motion the 
reasonable expenses incurred in opposing the 
motion, including attorney's fees. 

If the motion is granted in part and denied in part, 
the board may apportion the reasonable expenses 
incurred in relation to the motion among the parties 
and persons in a just manner. 

2. Failure to comply with order. 

a. Suspension or revocation of licenses, monetary 
penalties. Failure to comply with any order of the 
board under this § 3.5 (Discovery) shall constitute 
grounds for action by the board under § 4-37 
A (I) (b) of the Code of Virginia. 

b. Sanctions by the board. If a party or an officer, 
director, or managing agent of a party or a person 
designated under subdivision 2 f of subsection G or 
subdivision 1 of subsection H to testify on behalf of 
a party fails to obey an order to provide or permit 
discovery, including an order made under 
subdivision 1 of this subsection, the board may 
make .such orders in regard to the failure as are 
just, and among others the following: 

(I) An order that the matters regarding which the 
order was made or any other designated facts shall 
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be taken to be established for the purposes of the 
proceeding in accordance with the claim of the 
party obtaining the order; 

(2) An order refusing to allow the disobedient party 
to support or oppose designated claims or defenses, 
or prohibiting him from introducing designated 
matters in evidence; 

(3) An order striking out pleadings or parts thereof, 
or staying further proceedings until the order is 
obeyed, or dismissing the proceeding or any part 
thereof, or rendering a judgment or decision by 
default against the disobedient party. 

In lieu of any of the foregoing orders or in addition 
thereto, if the board finds that a party acted in bad 
faith in failing to obey an order to provide or 
permit discovery, the board shall require the party 
failing to obey the order or the attorney advising 
him or both to pay the reasonable expenses, 
including attorney's fees, caused by the failure. 

3. Expenses on failure to admit. If a party fails to 
admit the genuineness of any document or the truth 
of any matter as requested under subsection N, and if 
the party requesting the admissions thereafter proves 
the genuineness of the document or the truth of the 
matter, he may apply to the board for an order 
requiring the other party to pay him the reasonable 
expenses incurred in making that proof, including 
reasonable attorney's fees. The board shall make the 
order if it finds that the party failing to admit acted 
in bad faith. A party will not be found to have acted 
in bad faith if the board finds that (i) the request was 
held objectionable pursuant to subdivision 1 of 
subsection N, or (ii) the admission sought was of no 
substantial importance, or (iii) the party failing to 
admit had reasonable ground to believe that he might 
prevail on the matter, or (iv) there was other good 
reason for the failure to admit. 

4. Failure of party to attend at own deposition or 
serve answers to interrogatories or respond to request 
for inspection. If a party or an officer, director or 
managing agent of a party or a person designated 
under subdivision 2 f of subsection G or subdivision 1 
of subsection H to testify on behalf of a party fails (i) 
to appear before the officer who is to take his 
deposition, after being served with a proper notice, or 
(ii) to serve answers or objections to interrogatories 
submitted under subsection L, after proper service of 
the interrogatories, or (iii) to serve a written response 
to the request for inspection submitted under 
subsection M, after proper service of the request, the 
board on motion may make such orders in regard to 
the failure as are just, and among others it may take 
any action authorized under subdivisions 2 b(l), 2 b(2) 
and 2 b(3) of this subsection 0. In lieu of any order 
or in addition thereto, if the board finds that a party 
in bad faith failed to act, the board shall require the 
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party failing to act or the attorney advising him or 
both to pay the reasonable expenses, including 
attorney's fees, caused by the failure, unless the board 
finds that the failure was substantially justified or that 
other circumstances make an award of expenses 
unjust. 

The failure to act described in this subsection may not 
be excused merely on the ground that the discovery 
sought is objectionable unless the party failing to act 
has applied for a protective order as provided by 
subdivision 3 of subsection C. 
(Ref: Rule 4:12, Rules of Virginia Supreme Court.) 

P. Prehearing procedure; formulating issues. 

I. The hearing officer(s) or the board, may in his or 
its discretion direct the attorneys for the parties to 
appear before such hearing officer(s) or the board for 
a conference to consider; 

a. A determination or clarification of the issues; 

b. A plan and schedule of discovery; 

c. Any limitations on the scope and methods of 
discovery, including deadlines for the completions of 
discovery; 

d. The necessity or desirability of amendments to 
the pleadings; 

e. The possibility of obtaining admissions of fact and 
of documents which will avoid unnecessary proof, as 
well as obtaining stipulations as to the evidence; 

f. The limitation of the number of expert witnesses; 

g. The possibility of filing biils of particulars and 
grounds of defense by the respective parties; and 

h. Such other matters as may aid in the disposition 
of the action. 

2. The hearing officer(s) or the board, shall make an 
order which recites the action taken at the 
conference, the amendments allowed to the pleadings, 
the agreements made by the parties as to any of the 
matters considered, and which limits the issues for 
trial to those not disposed of by admissions or 
agreements of counsel; and such order when entered 
controls the subsequent course of the action, unless 
modified at the hearing to prevent manifest injustice. 
(Ref: Rule 4:13, Rules of Virginia Supreme Court.) 

Q. Disposition of discovery material. 

Any discovery material not admitted in evidence filed in 
the secretary's office may be destroyed by the secretary 
after one year after entry of the final order or decision. 
But if the proceeding is the subject of an appeal, such 

material shall not be destroyed until the lapse of one year 
after receipt of the decision or mandate on appeal or the 
entry of any final judgment or decree thereafter. 

R. Interlocutory appeals to the board. 

If any party to a proceeding under Part lii of VR 
125-01-1 is aggrieved by a decision or order of the hearing 
officer(s) relating to discovery or other matters contained 
in this section, such aggrieved party may appeal such 
interlocutory decision or order to the board pursuant to 
VR 125-01-1, Part III, § 2.1. 

(Ref: Rule 4:14, Rules of Virginia Supreme Court.) 

PART IV. 
TELEPHONE HEARINGS. 

§ 4.1. Applicability. 

The board and its hearing officers may conduct hearings 
by telephone only when the applicant/licensee expressly 
waives the in-person hearing. The board wiii determine 
whether or not certain hearings might practically be 
conducted by telephone. The provisions of Part I shall 
apply only to Part IV where applicable. 

§ 4.2. Appearance. 

The interested parties wiii be expected to be available 
by telephone at the time set for tbe hearing and may 
produce, under oath, evidence relevant and material to the· 
matters in issue. The board will arrange for telephone' 
conference calls at its expense. 

§ 4.3. Argument. 

Oral or written argument may be submitted to and 
limited by the bearing officer. Oral argument is to be 
included in the stenographic report of the hearing. Written 
argument, if any, must be submitted to the hearing officer 
and other interested parties in advance of the hearing. 

§ 4.4. Documentary evidence. 

Documentary evidence, which an interested party desires 
to be considered by the hearing officer, must be submitted 
to the hearing officer and other interested parties in 
advance of the hearing. 

§ 4.5. Hearings. 

A. Telephone bearings will usually originate from the 
central office of the board in Richmond, Virginia, but may 
originate from other locations. Interested parties may 
participate from the location of their choice where a 
telephone is available. If an interested party is not 
available by telephone at the time set for the hearing, the 
hearing may be conducted in his absence. 

B. If at any time during a telephone hearing the hearing 
officer determines that the issues are so complex that a 
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fair and impartial hearing cannot be accomplished, the 
hearing officer shall adjourn the telephone hearing and 
reconvene an in~person hearing as soon· as practicable. 

§ 4.6. Notice of hearing. 

Interested parties shall be afforded reasonable notice of 
a pending hearing. The notice shall state the time, issues 
involved, and the telephone number where the 
applicant/licensee can be reached. 

§ 4. 7. Witnesses. 

Interested parties shall arrange to have their witnesses 
present at the time designated for the telephone hearing, 
or should supply a telephone number where the witnesses 
can be reached, if different from that of the interested 
party. 

PART V. 
PUBLIC PARTICIPATION GUIDELINES FOR 

ADOPTION OR AMENDMENT OF REGULATIONS. 

§ 5.1. Public participation guidelines in regulation 
development; applicability; initiation of rulemaking; 
rulemaking procedures. 

A. Applicability. 

These guidelines shall apply to all regulations subject to 
'he Administrative Process Act which are administered by 
the Department of Alcoholic Beverage Control , except as 
provided in subsection G of this section . 'l'l>ey sl!all ft6! 
awiY !a regelalieas allep!e<l ea aa emergeaey Basis. 

B. Initiation of rulemaking (Step 1) . 

The board shall publish notice of the commencement or 
initiation of any rulemaking process. Rulemaking 
procedures may be initiated at any time by the Aleellelie 
Beverage taffiFel BeaFEI board but shall be initiated at 
least once each calendar year. A At the commencement of 
any rulemaking process, the board may invite proposals 
for regulations or regulation changes from any interested 
person or may limit the process to selected proposals. All 
initial proposals to be considered shall be in the form of a 
written petition for the adoption, amendment or repeal of 
any regulation may lle . Petitions shall be filed with the 
Aleellelie Beverage taffiFel BeaFEI a! board within any 
time by aay gFBHp er iluli·;ideal. limitation as may be 
specified by the board. A petition may be submitted at 
any time, by any person, but it shall be at the board's 
discretion to initiate lite rulemaking procedures as a result 
of such petition or petitions. Any petition not considered 
may be deferred until the next rulemaking process. 'l'lle 
Each petition shall contain the following information, if 
available: 

I. Name of petitioner; 

2. Petitioner's mailing address and telephone number; 
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3. Reeammeaeee General description of proposal, with 
recommendations for adoption, amendment or repeal 
of specific regulation(s); 

4. Why is change needed? What problem is it meant 
to address?; 

5. What is the anticipated effect of not making the 
change?; 

6. Estimated costs or savings, or both, to regulated 
entities, the public, or others incurred by this change 
as compared to current regulations; 

7. Who is affected by recommended change? How 
affected?; 

8. S!ippef!iag deeHmeH!s. Draft language; and 

9. Supporting documents. 

'file - may alsa eeasider aay a!lleF ~ fer 
regHla!ary ellaHgH a! its Eliseretiaa. 

C. Rele mal<iag praeederes Notices • in general . 

I. Mailing list. The secretary to the board in 
conjunction with the deputy director for regulation 
shall prepare a general mailing list of those persons 
and organizations who have demonstrated an interest 
in specific regulations in the past through the filing of 
petitions, written comments or attendance at public 
hearings. The mailing list will be updated at least 
every two years , and a current copy will be on file 
in the office of the secretary to the board. 
Periodically, but not less than every two years, the 
board shall publish in the Virginia Register, in a 
newspaper published a! Riellmaad and of general 
circulation in the City of Richmond, and in such other 
newspapers in Virginia as the board may determine, a 
request that any individual or organization interested 
in participating in the development of specific rules 
and regulations so notify the board. Any persons or 
organizations identified in this process will be placed 
on the general mailing list. 

2. Wheft develapiag a regela!iaH prapased by eilizeas 
er ea its iailiali•;e, lite lleaFd sl!all prepare a Na!lee 
a! la!eaaea Regela!ary AeHea; - sl!all laeiHde: 
Notice to listed persons. Each person on the general 
mailing list shall be sent, by U.S. mail, a copy of all 
notices pertaining to rulemaking for the board as are 
published in the Virginia Register. In lieu of such 
copy, the board may notify those on the mailing list 
of the publication of the notice and, if lengthy, offer 
to forward a copy upon payment of reasonable costs 
for copying and mailing. 

D. Initial requirement for public comment; participation 
in regulation development; ad hoc panels; public meetings 
(Step 2). 
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1. Notice of Intended Regulat01y Action. The board 
shall solicit comments, data, views and argument from 
the public as to each regulation proposal and shall 
encourage participation of interested persons in the 
development of regulations and draft language. As to 
each petition or proposal, the board shall publish a 
Notice of Intended Regulatory Action. The notice shall 
specify the date, time and place of any public meeting 
to consider the proposals, either with or without an ad 
hoc advisory panel, and shall contain the following 
information: 

a. Subject of the proposed action; 

b. Identification of the entities that will be affected; 

c. Discussion of the purpose of the proposed action 
and the issues involved; 

d. Listing of applicable laws or regulations; 

e. Name of individual, group or entity proposing 
regulation; 

e-: f. Request for comments , data, views or 
argument from interested parties, either at the 
l"ffiiie mee!iag ... ia Wl'i!i&g orally or in writing, to 
the board or its specially designated subordinate ; 

to g. Notification of date, time and place of the any 
scheduled public meeting on the proposal; and 

go h. Name, address and telephone number of staff 
person to be contacted for further information. 

& 2. The board shall disseminate the Notice of 
Intended Regulatory Action to the public via: 

"' llis!Fiba!iaa by fll!lil ia j'lefSOilS OR G eaeml 
MRlliftg blst 

IT. a. Publication in the Virginia Register of 
Regulations; 

b. Distribution by mail to persons on the general 
mailing list pursuant to subsection C; and 

c. Press release to media throughout the 
Commonwealth if a public meeting is scheduled . 

+. 3. The board slHHl may form an ad hoc advisory 
panel eaasie!iag ef j'lefSOilS selee!ed fr6m the geRefflt 
fll!liliag lis! to consider regulation proposals to make 
recommendations OR the p•apased •egala!iaa aRE! 
la•melate <lffif! laagaage , assist in development of 
draft language, and provide such advice as the board 
may request. The board may direct the panel to 
participate in a public meeting to consider regulation 
proposals . 

5-c 4. The board slHHl may conduct a regulation 

development public meeting to receive views anL 
comments and answer questions of the public. 'l'lle 
mee!iag will be bel<! a! leas! iW days fallowing 
pabliea!ian ef the ll6!ieeo H normally will be bel<! ia 
Riehmaad, bat if the prapased regalatian will !ljlj>ly 
9llly ia a pa•tieala• area ef the Cammaaweal!k, the 
meeting will be bel<! ia the 9fell affee!e<l. 

& After eansidem!ias ef the pablle laj>ll! aRE! the 
l'ejl6f! ef the a<lvisary l'fiOOl; the be9fd shall prepare 
a final pFapasea <lffif! regHlatiaH aRE! iatiiate the 
pFaeee<lings •eqHired by the AflmiHistm!ive Pfaeess 
Aet 

E. Notice of public hearing and publication of proposals 
pursuant to § 9-6.14:7.1 C of the Virginia Administrative 
Process Act (Step 3). 

1. The board shall consider the comments, 
recommendations, reports and other input from the 
public, industry and other interested persons received 
during the initial steps of public participation in the 
regulation development process, including comments, 
views, data and argument received during any public 
meeting, before publishing a final proposed draft 
regulation and initiating the proceedings required by 
the Administrative Process Act. 

2. The board shall comply with the notice, publication 
and other requirements of § 9-6.14:7.1, and final 
proposed drafts to adopt, amend or repeal regulation 
together with any other required statements, shall b, 
published in the Virginia Register, in a newspaper 
published and of general circulation in the City of 
Richmond, and in such other newspapers in Virginia 
as the board may determine. In addition, the board 
shall comply with the provisions of subdivision C 2 
above. Such notice shall solicit comments, views, data 
and argument from the public and shall specify the 
date, time and place of any scheduled public hearing 
to consider adoption of such regulation proposals. 

F. Public hearing (Step 4). 

[ When reqaireli ey appiieah!e fflw; the The ] board 
shall conduct a public hearing to consider adoption of all 
proposed regulations. At such hearing, the board may 
receive and consider such additional written and verbal 
comment as it deems appropriate prior to any final vote. 

G. Notwithstanding the foregoing provisions, the board 
may elect to dispense with any required public 
participation or other required procedure to the extent 
authorized by the Virginia Administrative Process Act, § 
9-6.14:1 et seq. of the Code of Virginia. Process Act, § 
9-6.14:1 et seq. of the Code of Virginia. 

VR 125-01-2. Advertising. 

§ I. Advertising; generally; cooperative advertising; federal 
laws; beverages and cider; restrictions. 
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A. Generally. 

All alcoholic beverage and beverage advertising is 
permitted in this Commonwealth except that which is 
prohibited or otherwise limited or restricted by !ills 
regulation ftfld !Iiese !ellewing, of the board and such 
advertising shall not be blatant or obtrusive. Any editorial 
or other reading matter in any periodical "" , publication 
or newspaper for the publication of which no money or 
other valuable consideration is paid or promised, directly 
or indirectly, by or for the benefits of any permittee or 
licensee does not constitute advertising. 

B. Cooperative advertising. 

There shall be no cooperative advertising as between a 
producer, manufacturer, bottler, importer or wholesaler 
and a retailer of alcoholic beverages , , except as may be 
authorized by regulation of the board pursuant to § 4-79.1 
of the Code of Virginia. The term "cooperative 
advertising" shall mean the payment or credit , directly or 
indirectly , by any manufacturer, bottler, importer or 
wholesaler whether licensed in this Commonwealth or not 
to a retailer for all or any portion of advertising done by 
the retailer. 

&. Federal law!r. 

Advertising regulatieas adapted by tile appropriate 
. - age11ey pertaiaing !ft aleol>olie be•;erages s1>a11 be 
'eomplied witb e!fee!J( wbere tl>ey eoo!Het witb regulations 

_,laf the booPd-:-

&. C. Beverages and cider. 

Advertising of beverages and cider, as defined in §§ 4-99 
and 4-27 , respectively, of the Code of Virginia, shall 
conform with the requirements for advertising beer. 

&. D. Exceptions. 

The board may issue a permit authorizing a vartance 
from tbese any of its advertising regulations for good 
cause shown. 

Fe E. General restrictions. 

No advertising shall contain any statement, symbol, 
depiction or reference !hat: 

1. Would [ !fttftfld tend ] to induce minors to drink, or 
would tend to induce persons to consume to excess; 

2. Is lewd, obscene or indecent , "" <lepiets aey 
jleTSOO "" gratij! af jleTS009 wftiel> is immodest, 
undignified "" !ft bad !ftst&, or is suggestive of any 
illegal activity; 

3. Incorporates the use of any present or former 
athlete or athletic team or implies that !he product 
enhances athletic prowess; 
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4. Is false or misleading in any material respect, or 
implies !hat the product has a curative or therapeutic 
effect, or is disparaging of a competitor's product; 

5. Implies or indicates, directly or indirectly, that !he 
product is government endorsed by the use of flags, 
seals or other insignia or otherwise; 

6. Makes any reference to the intoxicating effect of 
any alcoholic beverages; 

'/., Maires aey 8jlj>eal !ft &der aleollolie beverages by -. 
& 9!!ers a speei&l jlFlee aa aleol>olie beverages ffif' 
sale ia tile priat media, aa tile ratHo & aa tele,•ision 
llftless sae1> advertisement appears ia eoRjunetion witb 
tile advertisement af nonaleel>elie merehaadise. 'file 
aleollolie beverage sale advertising must sigaifieanlly 
eon!orm ia .;., promineaee ftfld eeatent !ft tile 
advertising af nonaleoholie merehan<lise advertising, 
e!!eep! ffif' eeapens af!eret! by maau!aeturers as 
provided ia f 9 af !ills regulation. 'fllis pre•JisieR s1>a11 
apply 6ft!y !ft advePtising by retail lieensees; & 

9, 7. Is Constitutes or contains a contest or etber af!er 
!ft pay anything af ¥alee !ft & eensHmer sweepstakes 
where a purchase is required for participation , ; or 

8. Constitutes or contains an offer to pay or provide 
anything of value conditioned on the purchase of 
alcoholic beverages or beverages, except for coupons 
as provided in § 9 of this regulation. 

§ 2. Advertising; interior; retail licensees ; show windows . 

A. Definition. 

As used in this § 2, the term "advertising materials" 
means any tangible property of any kind which utilizes 
words or symbols making reference to any brand or 
manufacturer of alcoholic beverages. 

[ B. The use of advertising materials inside licensed 
retail establishments shall be subject to the following 
provisions: Retail lieensees mey atil'ffiise BRY - M 
MBHtJs af aleellelie he1•erages iBsitie #teW lieenseti 
estahHshffleBt ftfld lise aey lBffll af advertising FBaterials 
- the - IJlfl>jeet !ft the leNewiag pfflviBifHlfl: ] 

+, 'file lise sf adverlising materials eeasisling af 
anything etber lftaR priaiad matter appearing aa ""'*"" eardbeard & jllaslie steel< is prohillited e!fee!J( 
ffif' llems listed ia subdivision B a af !ills seetiafr 

~ 'file ase af ad¥ertising materials eeasisling af 
priaiad matter appearing aa ""'*"" eardbeard "" 
jllaslie steel< is permitted provided tl!el SHel> malef'ials 
are listed Hr, ftfld eanferm !ft aey restrietiens set feFli> 
Hr, subdi'tisiea B a af !ills seetiafr Any sae1> materials 
may be ebtaiaed by a retail lieensee ff6m aey sooree-
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et1ter tliftft ffi:SBufaehuers, bettleFs 6f wh:alesalers af 
aleaftalie beverages; llewever, mafl:ufaehtFers, b6ttlef:s 
!llltl wkelesalers reey ffill'l'ly 9ft!y these items !key """ 
elfjlressly aHikeri•ea !& ffill'l'ly !& relail lieensees by 
Ike previsions e< SHbtli\'isien B 3; filltl 

( 1. Retail licensees may use any nonpermanent 
advertising material which is neither designed as, nor 
functions as, permanent point-of-sale advertising 
material induding, but not limited to, nonmechanical 
advertising material consisting of printed matter 
appearing on paper, cardboard or plastic stock; 
however, plastic advertising materials shall be 
restricted to thin sheets or strips containing only two 
dimensional display surfaces. Such advertising 
materials may be obtained by such retailers from any 
source, including manufacturers, bottlers and 
wholesalers of alcoholic beverages who may sell, lend, 
buy for or give to such retailers such advertising 
materials; provided, however, that nonpermanent 
advertising material referring to any brand or 
manufacturer of distilled spirits may only be provided 
to mixed beverage licensees and may not be provided 
by beer and wine wholesalers, or their employees, 
unless they hold a distilled spirits solicitor's permit; 

2. Retail on-premises and on-and-off-premises licensees 
may use any mechanical or illuminated devices which 
are designed or manufactured to serve as permanent 
point-of-sale advertising. Such advertising devices may 
be obtained and displayed by retailers provided that 
any such devices do not make reference to brands of 
alcoholic beverages offered for sale in such retail 
establishment or to . brands or the name of any 
manufacturer whose alcoholic beverage products are 
offered for sale in such retail establishment and, 
provided further, that such advertising materials are 
not supplied, installed, maintained or otherwise 
serviced by any manufacturers, boWers or wholesalers 
of alcoholic beverages, and that no such advertising 
relating to distilled spirits shall be authorized in an 
establishment not licensed to sell mixed beverages; 
and] 

& ,\averlising maleFials aeseribetl !& Ike !ellewing 
calegeries reey be dis~layetl klside a -
eslablisl>menl by a relail lieessee previtletl lkal aey 
eantliliass Of Umilaliens st&letl ift regard !& a gi¥eft 
eategeey e< aaverlisiag maleFials are ebservetl: 

"' Adverlisisg malerials, ineludillg these premeli11g 
resJ:)aBsible EIFiR.k:iBg er maeleratiaB ift EIFiBiri:eg, 
eessislillg e< jH'iBte<l maller a~peaFisg 6ft Jlll!lel'> 
eaFtlbeartl Of plsslie st&ek Slfpplietl by aey 
mana!aellf•er, l!et!leF Of wllelesaler et wiRe Of beer 
9llbjeel !& Ike pra,·isians e< ¥lt 12§ 91 3 § 8 F; 

Jr. WeFI<s e< arl sa lellg as !key are ftal sHpplietl by 
manH!aelt!Fers, belllers, Of wlielesalers e< aleelielie 
be·;emges; 

e. MaleFials aispleyetl !& eeaneetios - Ike sale e< 
ever Ike eeualer HtWe!ly filltl specially items ift 
aeeartlanee - § 6 e< lkis FegHialiea; 

d:- Materials tlSefl ift eaB:aeetian willt the spassarship 
e< !ffi1>1ie C¥ellls skali be limiletl !& s~esserskip e< 
conservatian afrEi- enviraemeat-a-l- pragrams, 
prafessianal, semi J3FBfessiaRal er amateer atftletie 
!llltl sparling e¥eHts, !llltl C¥ellls e< a el!arit&ble Of 

O!illllf6l ftal1ire by distilleries, wlaeries !llltl 
bFeweries, sal>jeel !& Ike pro•;isiess e< § M B et lkis 
FegHialian; 

e, SerYke items 9lfek as ~laeemals, eeaslers filltl 
glassess sa lellg as !key """ ftal SHJlJllied by 
maBalaeiHFers, balllers Of wholesalers e< aleel!elie 
beverages; 

f.; Bmft beer ftfid wifle Jm.ebs.; OOftle eF eaB 8fJ888FS, 
beer; wiRe filltl tlislilletl Sjllrils elij>-6lls filltl !able 
!ellls; sal>jeel !& Ike pFevisieas et § 8 ef ¥lt 12§ 91 3; 

g, Wille "seekers," reeijle booklets filltl breekaFes 
relalillg !& Ike wiRe manHlaeta•iag precess, viseyartl 
geegrapky !llltl l>isl6ey e< a wiRe maaafaelt!risg 
area; - IHwe been skijljletl ift Ike ease; 

lr. Peinl e! sale en!ey hlaHI<s relalillg !& eealesls filltl 
sweepslal<es reey be ma provided by beer filltl wiRe 
wkelesalers !& relail lieeHsees lor HSe 6ft relail 
premises H' 9lfek items are ffl!eretl !& all relail 
licensees e<jll6lly filltl Ike wkelesaler lias eblail>etl 
Ike eenseal, wl!lek reey be a eealiauiag eensenl, ef 
eaeft retaHef. er .ffis refJFeseflt:ative. Wltalesale 
lieeBsees -ift Vif=giBia may net Iffit efttry blaftks oo 
Ike paekage al Ike wkelesale premises filltl en!ey 
hlaHI<s reey ftal be skijljletl ift Ike ease !& retailers; 

;, Rel'lffi<l eeHpeas, H' !key are SlfJll'lied, tlisplayetl 
filltl "*"' ift aeeertlaaee - § 9 e< ¥lt 12§ 91 2; 
filltl4 

3. Advertising materials described in the following 
categories may be displayed inside a retail 
establishment by a retail licensee provided that any 
conditions or limitations stated in regard to a given 
category of advertising materials are observed: 

a. Advertising materials, including those promoting 
responsible drinking or moderation in drinking, 
consisting of printed matter appearing on paper, 
cardboard or plastic stock supplied by any 
manufacturer, boWer or wholesaler of alcoholic 
beverages in accordance with the provisions of this 
section provided, however, that nonpermanent 
advertising materials referring to any brand or 
manufacturer of distilled spirits may only be 
provided to mixed beverage licensees and may not 
be provided by beer and wine wholesalers or their 
employees unless they hold a distilled spirits 
solicitors permit; 
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b. Works of art so long as they are not supplied by 
manufacturers, bottlers or wholesalers of alcoholic 
beverages; 

c. Materials displayed in connection with the sale of 
over-the-counter novelty and specialty Items In 
accordance with § 6 of this regulation; 

d. Materials used in connection with the sponsorship 
of public events shall be limited to sponsorship of 
conservation and environmental programs, 
professional, semiprofessional or amateur athletic 
and sporting events, and events of a charitable or 
cultural nature by dlsti/lerles, wineries and 
breweries, subject to the provisions of § 10 B of this 
regulation; 

e. Service Items such as placemats, coasters and 
glasses so long as they are not supplied by 
manufacturers, bottlers or wholesalers of alcoholic 
beverages; 

f. Draft beer and wine knobs, bottle or can openers, 
beer, wine and distilled spirits cllp-ons and table 
tents, subject to the provisions of § 8 of VR 125-01-3; 

g. Beer and wine "neckers," recipe booklets and 
brochures relating to the wine manufacturing 
process, vineyard geography and history or a wine 
manufacturing area, which have been shipped In the 
case; 

h. Point-of-sale entry blanks relating to contests and 
sweepstakes may be provided by beer and wine 
wholesalers to retail licensees for use on retail 
premises if such Items are offered to all retail 
licensees equally and the wholesaler has obtained 
the consent, which may be a continuing consent, of 
each retailer or his representative. Wholesale 
licensees in Virginia may not put entry blanks on 
the package at the wholesale premises and entry 
blanks may not be shipped in the case to retailers; 
and 

i. Refund coupons, if they are supplied, displayed 
and used in accordance with § 9 of VR 125-01-2; ] 

j, h<i¥e#ising mate•ials !llat ma1re FeleFenee !e 
- ei aleehelie beveFage ft6t el!ereft !8f sale ia 
Vi>giaia 8f !e aey mana!aete•e• w!tese aleellelie 
aevemge pFedeets are ft6t said ia Vi>giHla, previde<l 
the materials are ft6t supplied by maHelaeiHFers, 
hftlllers 8f wllalesalers ei aleellelie bevemges. 

[ fo Retail en p<emises AA<l oo aBii aft premises 
lieeASees mey HSe!-

fu Any llBApeflftBBell/. BdWJFI:isiag HlB!efiBI wltieH is 
He#lteT desiglled BS; B8f !Hnetiens BS; pe<Hlanent 
paint efst1.'fJ ati>'ertisiag Hlaleflal ine.'etJJag; 1ta1 BB1 
liffl1!ed !a; aenffleellaaieal atlvef'tislag Hlalefial 
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eensistiag ef pFilllet1 ffllll!eF BJlJleai'iag oo JlBJlff; 
eaHihoard 8f plastie sJeelf wi1ll a -valt!e BB1 in 
&«JeSS ef $M!O at wholesale. SHell atll'f!Ftisiag 
ma!e<ial mey he abtained ey 9ftell retailers ffflffl 
Bfl:Y setfF€e, iFe.'I:J:tiing manufaetHFeFS, hettl:eFs er 
whalese.'eFS ef a.'eaha.'-ie Bew1mges wh8 mey sell; 
leBil; lffly iBr 8f give in 9ftell retailers SHell 
Bdl'e."'#sing RJBtei'ials. 

1>o Any peffllaaent adl'f!ftisiag HlB!e<la.' wltieH is 
desiglled er manefaetered fa seF¥e as pe<RJanent 
paint 8f st1le inelediag, 1ta1 BB1 liffl1!ed !e; meellanieal 
devices, il-lt:Iminateti devices, BRd seffiee items 9Heh 
as plaeemats, eeas!eFS AA<l glasse9; AA<l whieh has a 
-valt!e in &«JeSS e/ $M!O at whalesale. SHell 
alii'IJI'tisJAg HIB!eFiBJ ffley he ahtained B:f SHell 
retailers ffflffl aey """"""' ineletJJag manefaeltlrers, 
l3attleFS er whalesalers ef aleahoJ.ie hei'I!Fages. lf 
SHeh mateFiais ere ebtained /rem aey ffl:~R&~"Belure-2-, 
be#leF fH' frvflelese..'er, #teB SHeh materie..'s ffHfSt be 
pefellased at the B8fHiat whBlesele fH'It* 

2o Retatl oifpremises lieeasees mey HSe aey 
naapeFmanent advertising material whieh is Beiihef 
designed BS; B8f fHaetlaas as peffllaaent paint afStlle 
iaeletJJag, ltal BB1 liffliled in aaaffleellaaieal ad>'IJI'tisiag 
HIB!efiBl eoasistiag ef pFilllet1 ffllll!eF BJlJleBFiag 6ll 

JlBJlff; eardhaard er pJastie sJeelf AA<l whieh has a 
noHiiHBI -valt!e BBl ffl &«JeSS ef $M!O at wlwlesele. 

SHell adi'IJFtislag HlB!eFial mey he abtained ey SHell 
retailers ffflffl aey S6IH'IJ€, iaeletJiag manufaeltlrers, 
l3attleFS er whelesalers ef aleBhelie ae>'f!Fages wlte 
mey seJl; leBil; lffly iBr er give fa SHell retailers SHell 
Bffl'eFtisJag HlB!eFiBJs. ] 

&. Maau!aetu•e•s. wlielesalers, eteo 

Na maRHfaetarer, beWeF; T..Yhelesaler SF iffl~arter af 
aleelielie beverages, whether lieeased ift tffi!l 
Cemmenwealtli 8f Bet; may difeetly 8f indiree!ly sell, !'eflt; 
leBil; bey !8f 8f give !e aey refflileF any advertisiag 
materials, deeeratiens 8f femisliiags HAder any 
eireemslanees ollieFWise ~rehibiled by law; !Wf may aey 

- iAduee, allemj>l I& iAduee, 8f eooseat !e any -
sepplie• ei alealielie lleverages furnislilag seeh re!eiler aey 
SHell advertisiHg. 

[ C. Manufacturers, wholesalers, etc. 

No manufacturer, bottler, wholesaler or importer of 
alcoholic beverages, whether licensed in this 
Commonwealth or not, may directly or indirectly sell, rent, 
lend, buy for, or give to any retailer any advertising 
materials, decorations or furnishings under any 
circumstances otherwise prohibited by law, nor may any 
retailer induce, attempt to induce, or consent to any such 
suppller of alcoholic beverages furnishing such retailer any 
such advertising. ] 

Bo 5lww windows. 
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Ne advertisiag el alee!telie be·;erages reey be displayed 
Ia siHiw windews faeiAg 9ll!si<le the lieensed establis!lment 
ffi<eeJl! t!lat eentained oo ta!lle meffi!S ar oo newspaper 
teAr s!leets; previded Stie!l alee!lelie be·;erage advertisiag i!f 
sHbardiaate Ia sire ta the mala advertising ffill!ter. 

[ &. D. ] Any advertising materials provided for herein, 
which may have been obtained by any retail licensee from 
any manufacturer, bottler or wholesaler of alcoholic 
beverages, may be installed in the interior of the licensed 
establishment by any such manufacturer, bottler or 
wholesaler using any normal and customazy installation 
materials, provided no such materials are installed or 
displayed in exterior windows or within the interior of the 
retail establishment in such a manner that such 
advertising materials may be viewed from the exterior of 
the retail premises. With the consent of the retail licensee, 
which consent may be a continuing consent, wholesalers 
may make or affix retail prices on these materials. 

[ f* E. ] Evezy retail on-premises and on-and 
off-premises licensee [ -lffid ] who, pursuant to subdivision 
B [ l l> 2 ] above, obtains [ IF6m 8fi:Y maBHfaetHFe£, -oottleF 
& whalesaleF el aleahalie he•·ereges 8fi:Y peFH!BBeBt 
adveFtmBg mateFiBl any mechanical or illuminated 
advertising devices ] which [ is are ] designed or 
manufactured to serve as permanent point-Qf-sale [ 
advertising material ] shall keep a complete, accurate and 
separate record of all such material obtained. Such 
records shall show: (i) the name and address of the [ 
maB:HfaetHreF, bett1eF er whelesBler person ] from whom 
obtained; (ii) the date furnished; (iii) the item furnished; 
and (iv) the price charged therefor. All such records, 
invoices and accounts shall be kept by each such licensee 
at the place designed in the license for a period of two 
years and shall be available for inspection and copying by 
any member of the board or its agents at any time during 
business hours. 

§ 3. Advertising; exterior; signs; lrHe!ls vehicles ; uniforms. 

Outdoor alcoholic beverage advertising shall be limited 
to signs and is otherwise discretionary, except as follows: 

1. Manufacturers and wholesalers, including wineries 
and farm wineries: 

a. No more than one sign upon the licensed 
premises, no portion of which may be higher than 
30 feet above ground level on a wholesaler's 
premises; 

b. No more than two signs, which must be 
directional in nature, not farther than I /2 mile from 
the licensed establishment limited in dimension to 
64 square feet with advertising limited to brand 
names; 

c. If the establishment is a winery also holding a 
winery off-premises license or is a farm winery, 
additional directional signs limited in dimension to 

64 square feet with advertising limited to brand • 
names, and tour information, may be erected in 
accordance with state and local rules, regulations 
and ordinances; and 

d. Only on vehicles and uniforms of persons 
employed exclusively m the business of a 
manufacturer or wholesaler , which shall include 
any antique vehicles bearing original or restored 
alcoholic beverage advertising used for promotional 
purposes. Additionally, any person whether licensed 
in this Commonwealth of not, may use and display 
antique vehicles bearing original or restored 
alcoholic beverage advertising . 

2. Retailers, including mixed beverage licensees, other 
than carriers and clubs: 

a. No more than two signs at the establishment and, 
in the case of establishments at intersections, three 
signs, the advertising on which, including symbols 
approved by the United States Department of 
Transportation relating to alcoholic beverages, shall 
be limited to 12 inches in height or width and not 
animated and, in the case of signs remote from the 
premises, subordinate to the main theme and 
substantially in conformance with the size and 
content of advertisements of other services offered 
at the establishment; and 

b. Limited only to words and terms appearing on 
the face of the license describing the privileges of 
the license and, where applicable: "Mixed Drinks," 
''Mixed Beverages,'' "Cocktails," "Exotic Drinks," 
"Polynesian Drinks," "Cocktail Lounge," "Liquor," 
"Spirits," and not including any reference to or 
depiction of "Bar Room," "Saloon," "Speakeasy," 
"Happy Hour," or references or depictions of similar 
import, nor to prices of alcoholic beverages, 
including references to "special" or "reduced" 
prices or similar terms when used as inducements 
to purchase or consume alcoholic beverages. 
Notwithstanding the above, the terms "Bar," "Bar 
Room," "Saloon," and "Speakeasy" may be used [ in 
combination with other words that connote a 
restaurant ] as part of the retail licensee's trade 
name; and 

c. No advertising of alcoholic beverages may be 
displayed in exterior windows or within the interior 
of the retail establishment in such a manner that 
such advertising materials may be viewed from the 
exterior of the retail premises, except on table 
menus or newspaper tear sheets. 

3. Manufacturers, wholesalers and retailers may 
engage in billboard advertising within stadia, coliseums 
or racetracks that are used primarily for professional 
or semiprofessional athletic or sporting events. 

§ 4. Advertising; newspaper, magazines, radio, television, 
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trade publications, etc. 

A. Generally. 

Beer, wine and mixed beverage advertising in the print 
or electronic media is permitted with the following 
exceptions: 

1. All references to mixed beverages are prohibited 
except the following: "Mixed Drinks," "Mixed 
Beverages," uExotic Drinks,11 "Polynesian Drinks," 
"Cocktails," "Cocktail Lounges," "Liquor" and "Spirits"; 

2. The following terms or depletions thereof are 
prohibited unless they are [ used ln combination with 
other words that connote a restaurant and they are ] 
part of the licensee's trade name : "Bar," "Bar 
Room," ~~saloon," 11Speakeasy," or references or 
depictions of similar import; and 

3. Any references to "Happy Hour" or similar terms 
are prohibited. 

B. Further requirements and conditions: 

1. All alcoholic beverage advertising shall include the 
name and address (street address optional) of the 
responsible advertiser; 

;!, N6 manelae!urer, be#leF 6F wllolesaleF s!Hlll lie 
fleemeEI !& ilaYe aay fiaaneial !ll!efes! ill !lie l!esiness 
a# a !'elail licensee II6F !& ilaYe sol!! 6F gi¥ea !& !lie 
!'elail UeeiiSee aay propef'!y II6F !& ilaYe engagefl ift 
eaapeF&Ii'le adveFiisiag selely ay YiFl&e a# aay 
adveFiisemeat appearing ift eoUege pei!Ueatieas 6F 

!Fade peblieatioiiS a# assoeialiens a# !'elail licensees 
- eesferm !& !lie eenditiens ftftd limi!fttioiiS 
ltei'eHI; Advertising placed by a manufacturer, bottler 
or wholesaler in trade publications of associations of 
retail licensees or college publications shall not 
constitute cooperative advertising; 

3. Advertisements of beer, wine and mixed beverages 
are not allowed in college student publications unless 
in reference to a dining establishment, except as 
provided below. A "college student publication" is 
defined as any college or university publication that is 
prepared, edited or published primarily by students at 
such institution, is sanctioned as a curricular or 
extra-curricular activity by such institution and which 
ts distributed or intended to be distributed primarily 
to persons under 21 years of age. 

Advertising of beer, wine and mixed beverages by a 
dining establishment in college student publications 
shall not contain any reference to particular brands or 
prices and shall be limited only to the use of the 
following words: "A.B.C.· on-premises," "beer," "wine," 
"mixed beverages," "cocktails," or any combination of 
these words; and 
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4. Advertisements of beer, wine and mixed beverages 
are prohibited in publications not of general 
circulation which are distributed or intended to be 
distributed primarily to persons under 21 years of age, 
except in reference to a dining establishment as 
provided in subdivision 3 above; notwithstanding the 
above mentioned provisions, all advertisements of 
beer, wine and mixed beverages are prohibited in 
publications distributed or intended to be distributed 
primarily to a high school or younger age level. 

5. Notwithstanding the provisions of this or any other 
regulation of the board pertaining to advertising, a 
manufacturer, bottler or wholesaler of alcoholic 
beverages may place an advertisement in a college 
student publication [ 6F eflreF puhiiee.tioo net ef 
get!Cf'Bi eireula!lon ] which is distributed or intended 
to be distributed primarily to persons [ over 18 and ] 
under 21 years of age which has a message relating 
solely to and promoting public health, safety and 
welfare, including, but not limited to, moderation and 
responsible drinking messages, anti·drug use messages 
and driving under the influence warnings. Such 
advertisement may contain the name, logo and address 
of the sponsoring Industry member, provided such 
recognition is at the bottom of and subordinate to the 
message, occupies no more than [ ;!!~% 10% ] of the 
advertising space, and contains no reference to or 
pictures of the sponsor's brand or brands, mixed 
drinks, or exterior signs. Any public service 
advertisement Involving alcoholic beverages or 
beverages shall contain a statement specifying the 
legal drinking age in the Commonwealth. 

§ 5. Advertising; newspapers and magazines; programs; 
distilled spirits. 

Distilled spirits advertising by distillers, bottlers, 
importers or wholesalers via the media shall be limited to 
newspapers and magazines of general circulation, or 
similar publications of general circulation, and to printed 
programs relating to professional, semi-professional and 
amateur athletic and sporting events, conservation and 
environmental programs and for events of a charitable or 
cultural nature, subject to the following conditions: 

1. Required statements. 

a. Name. Name and address (street address 
optional) of the responsible advertiser. 

b. Contents. Contents of the product advertised in 
accordance with all labeling requirements. If only 
the class of distilled spirits, such as "whiskey," is 
referred to, statements as to contents may be 
omitted. 

c. Type size. Re~eired ia!ormatiea Oft eentrastiag 
bael<gFOHAB ill M 9tlltTiref !llan eiglll paint si<e lyj>eo 
Any written, printed or graphic advertisement shall 
be in lettering or type size sufficient to be 
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conspicuous and readily legible. 

2. Prohibited statements statement. Any reference to a 
price that is not the prevailing price at government 
stores, excepting references approved in advance by 
the board relating to temporarily discounted prices. 

tt "Beaded." Afly FefeFeaee te ~ "beaded," 
"Battled ia beHtl:f!- !!aged ffi ~ 9f' the Hire, 

unless !he - ,. plifases appe!ll' - !he label 
at !he distilled S!*ffis ad•;el'tised. 

1r. Age, Aey statement ,. de~ietiea at age RRt 
appearing "" !he lal>e!, ffireei'l !!>at if """" appears 
"" !he label and !he distilleEI S!*ffis ad•;el'tised are 
ftllH' yeaTS ,. """" iR age, saell representiens as 
!!.aged ift -weeti;-!! "melleT.ved ift fifte oolf ee:sJfs;!! tmd 
!he ill<e; if faetaally eerree!; may be ~!Seth 

eo Religieas referenees. Afty statement & depietieR 
referriag iR Easter; Haly Week, slFBil!H' & 
synanymeas W6fds & ~l!rases, ffireei'l witl! refereaee 
iR !he Christmas llelidBy seas8ft if otherwise rerRRte 
from BftY Feligieas !heme, 

th Pflt!e, Afty referenee iR B jH'iee !!>at Is RRt !he 
pFevailing jH'iee Bi gaveFHment stares, exeepting 
referenees a~~raved iR a<lvanee ey !he -
relatiRg ta tempaFHrily aiseaanted Pfieeso 

3. Further limitation. Distilled spirits may not be 
advertised in college student publications as defined in 
§ 4 B 3 of this regulation nor in newspapers, 
programs or other written or pictorial matter 
primarily relating to intercollegiate athletic events. 

§ 6. Advertising; novelties and specialties. 

Distribution of novelty and specialty items, including 
wearing apparel, bearing alcoholic beverage advertising, 
shall be subject to the following limitations and conditions: 

1. Items not in excess of ~ $5.00 in wholesale 
value may be given away; 

2. Manufacturers, importers, bottlers, brokers, 
wholesalers or their representatives may give items 
not in excess of ~ $5.00 in wholesale value, limited 
to one item per retailer and one item per employee, 
per visit, which may not be displayed on the licensed 
premises. Neither manufacturers, importers, bottlers, 
brokers, wholesalers or their representatives may give 
such items to patrons on the premises of retail 
licensees; 

3. Items in excess of ~ $5.00 in wholesale value 
may be donated by distilleries, wineries and breweries 
only to participants or entrants in connection with the 
sponsorship of conservation and environmental 
programs, professional, semi-professional or amateur 
athletic and sporting events subject to the limitations 

of § 10 of VR 125-01-2, and for events of a charitable 
or cultural nature; 

4. Items may be sold by mail upon request or 
over-the-counter at retail establishments customarily 
engaged in the sale of novelties and specialties, 
provided they are sold at the reasonable open market 
price in the localities where sold; 

5. Wearing apparel shall be in adult sizes; 

6. Point-of-sale order blanks, relating to novelty and 
specialty items, may be provided by beer and wine 
wholesalers to retail licensees for use on their 
premises, if done for all retail licensees equally and 
after obtaining the consent, which may be a 
continuing consent, of each retailer or his 
representative. Wholesale licensees in Virginia may not 
put order blanks on the package at the wholesale 
premises and order blanks may not be shipped in the 
case to retailers. Wholesalers may not be involved in 
the redemption process. 

§ 7. Advertising; fairs and trade shows; [ wtae and beer 
alcoholic beverage ] displays. 

Alcoholic beverage advertising at fairs and trade shows 
shall be limited to booths assigned to manufacturers, 
bottlers and wholesalers and to the following: 

I. Display of wtae fiiiEi beer alcoholic beverages ant 
beverages in closed containers with informational sign> 
provided such merchandise is not sold or given away 
except as permitted in VR 125-01-7, § 10; 

2. Distribution of informational brochures, pamphlets, 
and the like, relating to wtae and beer alcoholic 
beverages and beverages ; and 

3. Distribution of novelty and specialty items bearing 
wtae fiiiEi beer alcoholic beverage and beverage 
advertising not in excess of ~ $5.00 in wholesale 
value. 

§ 8. Advertising; film presentations. 

Advertising of alcoholic beverages by means of film 
presentations is restricted to the following: 

I. Presentations made only to bona fide private 
groups, associations or organizations upon request; and 

2. Presentations essentially educational in nature. 

§ 9. Advertising; coupons. 

A. Definitions. 

"Normal retail price" shall mean the average retail 
price of the brand and size of the product in a given 
market, and not a reduced or discounted price. 
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· B. Coupons may be advertised in accordance with the 
following conditions and restrictions: 

I. Manufacturers of spirits, wine and beer may use 
only refund, not discount, coupons. The coupons may 
not exceed 50% of the normal retail price and may 
not be honored at a retail outlet but shall be mailed 
directly to the manufacturer or its designated agent. 
Such agent may not be a wholesaler or retailer of 
alcoholic beverages. Coupons are permitted in the 
print media, by direct mail to consumers or as part 
of, or attached to, the package. Coupons may be part 
of, or attached to, the package only if the winery or 
brewery put them on at the point of manufacture; 
however, beer and wine wholesalers may provide 
coupon pads to retailers for use by retailers on their 
premises, if done for all retail licensees equally and 
after obtaining the consent, which may be a 
continuing consent, of each retailer or his 
representative. Wholesale licensees in Virginia may not 
put them on the package at the wholesale premises 
and coupons may not be shipped in the case to 
retailers. 

2. Manufacturers offering coupons on distilled spirits 
and wine sold in state government stores shall notify 
the board at least 45 days in advance of the issuance 
of the coupons of its amount, its expiration date and 
the area of the Commonwealth in which it will be 
primarily used, if not used statewide. 

3. Wholesale licensees of the board are not permitted 
to offer coupons. 

4. Retail licensees of the board may offer [ coupons, 
including ] their own discount or refund coupons [ , ] 
on wine and beer sold for off-premises consumption 
only. Retail licensees may offer [ 5Hel> their own ] 
coupons in the print media, at the point-of-sale or by 
direct mail to consumers. Ceu~aas aHered lly retail 
licensees slla!l lll'l'e&f ffi aa a!lveFiisement willl 
aenaleehe!ie meFekan!lise aa!l ee11feFm ffi sire aa!l 
C6lllellt te the aavef!isiag el Slleh meFehaallise. 

5. No retailer may be paid a fee by manufacturers or 
wholesalers of alcoholic beverages for display or use 
of coupons ; and the name of the retail establishment 
may not appear on any refund coupons offered by 
manufacturers Elftd oo No manufacturer or 
wholesaler may furnish any coupons or materials 
regarding coupons to retailers which are customized or 
designed for discount or refund by the retailer . 

6. Retail licensees or employees thereof may not 
receive refunds on coupons obtained from the 
packages before sale at retail. 

7. No coupons may be honored for any individual 
below the legal age for purchase. 

~ 10. Advertising; sponsorship of public events; restrictions 
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and conditions. 

A. Generally. 

Alcoholic beverage advertising in connection with the 
sponsorship of public events shall be limited to sponsorship 
of conservation and environmental programs, professional, 
semi-professional, or amateur athletic and sporting events 
and events of a charitable or cultural nature by 
distilleries, wineries, and breweries. 

895 

B. Restrictions and conditions: 

1. Pragl'ftms aa!l eveflls Any sponsorship on a college, 
high school or younger age level ere is prohibited; 

2. Cooperative advertising, as defined in § 1 of these 
regulations, is prohibited; 

3. Awards or contributions of alcoholic beverages are 
prohibited; 

4. Advertising of alcoholic beverages shall conform in 
size and content to the other advertising concerning 
the event and advertising regarding charitable events 
shall place primary emphasis on the charitable fund 
raising nature of the event; 

5. A charitable event is one held for the specific 
purpose of raising funds for a charitable organization 
which is exempt from federal and state taxes; 

6. Advertising in connection with the sponsorship of an 
event may be only in the media, including programs, 
tickets and schedules for the event, on the inside of 
licensed or unlicensed retail establishments and at the 
site of the event; 

7. Advertising materials as defined in VR 125-01·3 § 8 
F, table tents as defined in VR 125-01-3 § 8 G and 
canisters are permitted; 

& Athletic aa!l speFtiBg eveRts peFfllissi!l!e ffi< 
spesseFShi~ slla!l he ef !imite<l !laFatiaa S!leh ns 
teuraameais '*' !imite<l faa!l F8isl!lg CYe!ll!r. All effiire 
sensaa ef eetivities, Slleh as a feethell SC8S6II; may oot­
he speaserea; 

9, 8. Prior written notice el the e¥CBt shall be 
submitted to the board describing the nature of the 
sponsorship and giving the date, time and place of it; 
and 

w, 9. Manufacturers may sponsor public events and 
wholesalers may only cosponsor charitable evenis. 

VR 125·01-3. Tied House. 

§ I. Rotation and exchange of stocks of retailers by 
wholesalers; permitted and prohibited acts. 
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A. Permitted acts. 

For the purpose of maintaining the freshness of the 
stock and the integrity of the products sold by him, a 
wholesaler may perform [, except on Sundays,] the 
following services for a retailer upon consent, which may 
be a continuing consent, of the retailer: 

1. Rotate, repack and rearrange wine or beer in a 
display (shelves, coolers, cold boxes, and the like, and 
floor displays in a sales area); 

2. Restock beer and wine; 

3. Rotate, repack, rearrange and add to his own stocks 
of wine or beer in a storeroom space assigned to him 
by the retailer; 

4. Transfer beer 
between displays, 
displays; and 

and wine between storerooms, 
and between storerooms and 

5. Create or build original displays using wine or F1'11i1t 
beverage beer products only ; EHI<l . 

lk EKeliaage keeP er wffie, ffil' <il!ftiHy eeatrel 
pufllases, 611 1111 i<len!ieal <tUU!Iti!y, bffiiiEI EHI<l paelffige 
basis, AHy sueli eKeliaage sliall be aeeumentell by !be 
W6l'<! "m<eliange" 611 !be jll'ef)eP inveiee. 

B. Prohibited acts. 

A wholesaler may not: 

1. Alter or disturb in any way the merchandise sold 
by another wholesaler, whether in a display, sales 
area or storeroom except in the following cases: 

a. When the products of one wholesaler have been 
erroneously placed in the area previously assigned 
by the retailer to another wholesaler; or 

b. When a floor display area previously assigned by 
a retailer to one wholesaler has been reassigned by 
the retailer to another wholesaler; 

2. Mark or affix retail prices to products; or 

3. Sell or offer to sell alcoholic beverages to a retailer 
with the privilege of return, except for ordinary and 
usual commercial reasons as set forth below: 

a. Products defective at the time of delivery may be 
replaced; 

b. Products erroneously delivered may be replaced 
or money refunded; 

c. Products that a manufacturer discontinues 
nationally may be returned and money refunded; 

e. d. Resaleable draft beer or beverages may be 
returned and money refunded; 

a, e. Products in the possession of a retail licensee 
whose license is terminated by operation of law, 
voluntary surrender or order of the board may be 
returned and money refunded upon permit issued by 
the board; 

e; f. Products which have been condemned and are 
not permitted to be sold in this state may be 
replaced or money refunded upon permit issued by 
the board; or 

to g. Beer wine may be exchanged on an identical 
quantity, brand [ er and ] package basis for quality 
control purposes. Any such exchange shall be 
documented by the word "exchange" on the proper 
invoice. 

f ~ MaaHer af eampeasatiea af employees af relffil 
lieensees. 

Employees af a relffil lieensee sliall ne! <eeelve 
eempensalien liase<l aireelly, ill - er ill pa!'t; UJ'6ft lbe 
"'*"""" af aleahalie beveFages er lle•;eFRges SIHes aaly; 
pravide<l, liawever, ll!at ill !be ease af relffil wiRe EHI<l 
keeP er keeP aaly lieensees, ne!lllllg ill t1Hs seeli<lR sliall 
be eans!rued ill praliibit a llaaa fl<le eampeasa!iaa plllll 
besed upaa !be l6!al "*"""' af SIHes af !be busiaess, 
iaeluaiag reeeipffi frafll !be sale af aleallalie beverages OF 
beverages. 

f & § 2. Interests in the businesses of licensees. 

Persons to whom licenses have been issued by the board 
shall not allow any other person to receive a percentage 
of the income of the licensed business or have any 
beneficial interest in such business; provided, however, 
that nothing in this section shall be construed to prohibit: 

I. The payment by the licensee of a franchise fee 
based in whole or in part upon a percentage of the 
entire gross receipts of the business conducted upon 
the licensed premises, where such is reasonable as 
compared to prevailing franchise fees of similar 
businesses; or 

2. Where the licensed business is conducted upon 
leased premises, and the lease when construed as a 
whole does not constitute a shift or device to evade 
the requirements of this section: 

a. The payment of rent based in whole or in part 
upon a percentage of the entire gross receipts of 
the business, where such rent is reasonable as 
compared to prevailing rentals of similar businesses; 
and 

b. The landlord from imposing standards relating to 
the conduct of the business upon the lease~ 
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premises, where such standards are reasonable as 
compared to prevailing standards in leases of 
similar businesses, and do not unreasonably restrict 
the control of the licensee over the sale and 
consumption of mixed beverages, other alcoholic 
beverages, or beverages. 

f +. § 3. Restrictions upon employment; exceptions. 

No retail licensee of the board shall employ in any 
capacity in his licensed business any person engaged or 
employed in the manufacturing, bottling or wholesaling of 
alcoholic beverages or beverages; nor shall any 
manufacturer, bottler or wholesaler licensed by the board 
employ in any capacity in his licensed business any person 
engaged or employed in the retailing of alcoholic 
beverages or beverages. 

This section shall not apply to banquet licensees or to 
off-premises winery licensees. 

f !h § 4. Certain transactions to be for cash; "cash" 
defined; checks and money orders; electronic fund 
transfers; records and reports by sellers; payments to the 
board. 

A. Generally. 

Sales of wine, beer or beverages between wholesale and 
.retail licensees of the board shall be for cash paid and 
;ouected at the time of or prior to delivery, aftfl eae1> 
~xcept where payment is to be made by electronic fund 
transfer as hereinafter provided. Each invoice covering 
such a sale or any other sale shall be signed by the 
purchaser at the time of delivery and shall specify the 
manner of payment . 

B. "Cash" defined. 

"CBsh ," as used in this section, shall include (i) legal 
tender of the United States, (ii) a money order issued by 
a duly licensed firm authorized to engage in such business 
in Virginia "" (iii) a valid check drawn upon a bank 
account in the name of the licensee or permittee or in the 
trade name of the licensee or permittee making the 
purchase , or (iv) an electronic fund transfer, initiated [ 
by a wholesaler ] pursuant to subsection D of this section , 
from a bank account in the name, or trade name, of the 
retail licensee making a purchase from a wholesaler or 
the board . 

C. Checks aft<!. , money orders and electronic fund 
transfers . 

If a check "" , money order or electronic fund transfer 
is used, the following provisions apply: 

I. If only alcoholic beverage merchandise is being 
sold, the amount of the el!ee!t 61' checks, money al't!eT 
orders or electronic fund transfers shall be no larger 
than the purchase price of the alcoholic ee·.•epage 
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beverages or beverages; and 

2. If nonalcoholic merchandise is also sold to the 
retailer, the check 6f , money order or electronic 
fund transfer may be in an amount no larger than the 
total purchase price of the alcoholic beverages and 
nonalcoholic beverage merchandise. A separate invoice 
shall be used for the nonalcoholic merchandise and a 
copy of it shall be attached to the copies of the 
alcoholic beverage invoices which are retained in the 
records of the wholesaler and the retailer. 

D. Electronic fund transfers. 

If an electronic fund transfer is used for payment by a 
licensed retailer or a permittee for any purchase from a 
wholesaler or the board, the following provisions shall 
apply: 
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I. Prior to an electronic fund transfer, the retail 
licensee shall enter into a written agreement with the 
wholesaler specifying the terms and conditions for an 
electronic fund transfer in payment for the delivery of 
wine, beer or beverages to that retail licensee. The 
electronic fund transfer shall be initiated [ by the 
wholesaler ] no later than one business day after 
delivery and the wholesaler's account shall be credited 
by the retailer's bank no later than the following 
business day. The electronic fund transfer agreement 
shall incorporate the requirements of this subdivision, 
but this subdivision shall not preclude an agreement 
with more restrictive provisions. For purposes of this 
subdivision, the term "business day" shall mean a 
business day of the respective bank. 

2. The wholesaler must generate an invoice covering 
the sale of wine, beer or beverages and shall specify 
that payment is to be made by electronic fund 
transfer. Each invoice must be signed by the 
purchaser at the time of delivery. 

3. Nothing in this subsection shall be construed to 
require that the board or any licensee must accept 
payment by electronic fund transfer. 

&. Rei>6f!s E. Records and reports by sellers. 

Wholesalers shall maintain on their licensed premises 
records of all invalid checks received from retail licensees 
for the payment of wine, beer or beverages, as well as 
any stop payment order, insufficient fund report [ mtd 
el'itienee 6f aey un!ime.;• ] or [ any other ] incomplete 
electronic fund transfer [ reported by the retailer's bank 
in response to a wholesaler initiated electronic fund 
transfer from the retailer's bank account ] . Further, 
wholesalers shall report to the board [ 6ft "" l>efllfe Hie 
lMB <ley 6f eael> fll6fl!lt ] any [ iBslfmees 6f ] invalid 
checks [ mtd or ] incomplete [ & unfimely ] electronic 
fund [ IFBn!llers transfer reports ] reeei'.•ea [ dt!ffllg Hie 
pFeeethRg - received ] in payment of wine, beer or 
beverages [ , when either (i) any such invalid check or 
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incomplete electronic fund transfer is not satisfied by the 
retailer within seven days after notice of the invalid check 
or a report of the incomplete electronic fund transfer is 
received by the wholesaler, or (ii) the wholesaler has 
received, whether satisfied or not, either more than one 
such invalid check from any single retail licensee or 
received more than one incomplete electronic fund 
transfer report from the bank of any single retail licensee, 
or any combination of two, within a period of 180 days. ] 
Such reports shall be upon a form provided by the board 
and in accordance with the instructions set forth in such 
form llftd if oo lftvftlid efteeks IMwe beeft reeeived, oo 
ret>&! sllall ae re<tuired . 

&. F. Payments to the board. 

Payments to the board for the following items shall be 
for cash, as l>ereift defined in subsection B of this section 

I. State license fees; 

2. Purchases of alcoholic beverages from the board by 
mixed beverage licensees; 

3. Wine taxes collected pursuant to § 4-22.1 of the 
Code of Virginia; 

4. Beer and beverage excise taxes pursuant to Chapter 
4 (§ 4-127 et seq.) of TiUe 4 of the Code of Virginia; 

+. 5. Registration and certification fees collected 
pursuant to these regulations; 

ih 6. Monetary penalties and costs imposed on 
licensees and permittees by the board; and 

Go 7. Forms provided to licensees and permittees at 
cost by the board. 

~ Go § 5. Deposits on containers required; records; 
redemption of deposits; exceptions. 

A. Minimum deposit. 

Wholesalers shall collect in cash, at or prior to the time 
of delivery of any beer or beverages sold to a retail 
licensee, the following minimum deposit charges on the 
containers: 

Bottles having a capacity of not more than 12 oz. . . . . $.02 

Bottles having a capacity of more than 12 oz. but not 
more than 32 oz. . . .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $.04 

cardboard, fibre or composition cases other than for 1 
118-or 2 114-gallon kegs ................................. $.02 

cardboard, fibre or composition cases for 1 1 18-or 2 
1 I 4-gallon kegs . . . . . .. . . . . . . .. . .. . . . . . . . . . . . . . . . .. . . .. .. . . $.50 

Kegs, 1 118-gallon ....................................... $1.75 

Kegs, 2 1 I 4-gallon .. . . . .. .. .. . . . .. . .. . . . . . . . . .. . . . . . . . . . . $3.50 

Kegs, 114-barrel .......................................... $4.00 

Kegs, 1 12-barrel .......................................... $6.00 

Keg covers, 114-barrel ................................... $4.00 

Keg covers, 112-barrel. ................................. $6.00 

Tapping equipment for use by consumers ............ $10.00 

Cooling tubs for use by consumers .................... $5.00 

Cold plates for use by consumers .. . .. .. . .. . . .. . . . .. . $15.00 

B. Records. 

The sales ticket or invoice shall reflect the deposit 
charge and shall be preserved as a part of the licensee's 
records. 

C. Redemption of deposits. 

Deposits shall be refunded upon the return of the 
containers in good condition. 

D. Exceptions. 

Deposits shall not be required on containers sold as 
nonreturnable items. 

~ +, § 6. Solicitation of licensees by wine, beer and 
beverage solicitor salesmen or representatives. 

A. Generally. 

A permit is not required to solicit or promote wine, 
beer or beverages to wholesale or retail licensees of the 
board, including mixed beverage licensees, by a wine, beer 
or beverage solicitor salesman who represents any winery, 
brewery, wholesaler or importer licensed in this 
Commonwealth engaged in the sale of wine, beer and 
beverages. Further, a permit is not required to sell (which 
shall include the solicitation or receipt of orders) wine, 
beer or beverages to wholesale or retail licensees of tbe 
board, including mixed beverage licensees, by a wine, beer 
or beverage solicitor salesman who represents any winery, 
brewery or wholesaler licensed in this Commonwealth 
engaged in the sale of wine, beer and beverages. 

B. Permit required. 

A permit is required to solicit or promote wine, beer or 
beverages to wholesale or retail licensees of the board, 
including mixed beverage licensees, by a wine, beer or 
beverage solicitor salesman or representative of any 
wholesaler engaged in the sale of wine, beer or beverages, 
but not holding a license therefor in this Commonwealtl 
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or of any manufacturers, wholesalers or any other person 
outside this Commonwealth holding a wine or beer 
importer's license issued by the board. A permit under 
this section shall not authorize the sale of wine and wine 
coolers by the permittee, the direct solicitation or receipt 
of orders for wine and wine coolers, or the negotiation of 
any contract or contract terms for the sale of wine and 
wine coolers unless such sale, receipt or negotiations are 
conducted in the presence of a licensed Virginia 
wholesaler or importer or such Virginia wholesaler's or 
importer's solicitor salesman or representative. In order to 
obtain a permit, a person shall: 

1. Register with the board by filing an application on 
such forms as prescribed by the board; 

2. Pay a fee of $125, which is subject to proration on 
a quarterly basis, pursuant to the provisions of § 
4-26(b) of the Code of Virginia; and 

3. Be 18 years old or older to solicit or promote the 
sale of wine, beer or beverages, and may not be 
employed at the same time by a nonresident person 
engaged in the sale of wine, beer or beverages at 
wholesale and by a licensee of the board to solicit the 
sale of or sell wine, beer or beverages, and shall not 
be in violation of the provisions of § 5. 

C. Each permit shall expire yearly on June 30 unless 
sooner suspended or revoked by the board. 

. ' D. Solicitation and promotion under this regulation may 
include educational programs regarding wine, beer or 
beverages !& for mixed beverage licensees, but shall not 
include the promotion of, or educational programs related 
to, distilled spirits or the use thereof in mixed drinks 
unless a distilled spirits solicitor's permit has been 
obtained in addition to a solicitor's permit . 

E. For the purposes of this regulation, the soliciting or 
promoting of wine, beer or beverages shall be 
distinguished from the sale of such products, the direct 
solicitation or receipt of orders for alcoholic beverages or 
the negotiation of any contract or contract terms for the 
sale of alcoholic beverages. This regulation shall not be 
deemed to regulate the representative of a manufacturer, 
importer or wholesaler from merely calling on retail 
licensees to check on market conditions, the freshness of 
products on the shelf or in stock, the percentage or nature 
of display space, or the collection of similar information 
where solicitation or product promotion is not involved. 

t & § 7. Inducements to retailers; tapping equipment; 
bottle or can openers; banquet licensees; paper, cardboard 
or plastic advertising materials; clip-ons and table tents. 

A. Beer tapping equipment. 

Any manufacturer, bottler or wholesaler may sell, rent, 
lend, buy for or give to any retailer, without regard to the 
yalue thereof, the following: 
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I. Draft beer knobs, containing advertising matter 
which shall include the brand name and may further 
include only trademarks, housemarks and slogans and 
shall not include any illuminating devices or be 
otherwise adorned with mechanical devices which are 
not essential in the dispensing of draft beer; and 

2. Tapping equipment, defined as all the paris of the 
mechanical system required for dispensing draft beer 
in a normal manner from the carbon dioxide tank 
through the beer faucet, excluding the following: 

a. The carbonic acid gas in containers, except that 
such gas may be sold only at the reasonable open 
market price in the locality where sold; 

b. Gas pressure gauges (may be sold at cost); 

c. Draft arms or standards; 

d. Draft boxes; and 

e. Refrigeration equipment or components thereof. 

Further, a manufacturer, bottler or wholesaler may sell, 
rent or lend to any retailer, for use only by a purchaser 
of draft beer in kegs or barrels from such retailer, 
whatever tapping equipment may be necessary for the 
purchaser to extract such draft beer from its container. 

B. Wine tapping equipment. 

Any manufacturer, bottler or wholesaler may sell to any 
retailer and install in the retailer's establishment tapping 
accessories such as standards, faucets, rods, vents, taps, 
tap standards, hoses, cold plates, washers, couplings, gas 
gauges, vent tongues, shanks, and check valves, if the 
tapping accessories are sold at a price not less than the 
cost of the industry member who initially purchased them, 
and if the price is collected within 30 days of the date of 
sale. 

Wine tapping equipment shall not include the following: 

I. Draft wine knobs, which may be given to a retailer; 
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2. Carbonic acid gas, nitrogen gas, or compressed air 
in containers, except that such gases may be sold in 
accordance with the reasonable open market prices in 
the locality where sold and if the price is collected 
within 30 days of the date of the sales; or 

3. Mechanical refrigeration equipment. 

C. Any beer tapping equipment may be converted for 
wine tapping by the beer wholesaler who originally placed 
the equipment on the premises of the retail licensee, 
provided that such beer wholesaler is also a wine 
wholesaler licensee. Moreover, at the time such equipment 
is converted for wine tapping, it shall be sold, or have 
previously been sold, to the retail licensee at a price not 
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less than the initial purchase price paid by such 
wholesaler. 

D. Bottle or can openers. 

Any manufacturer, bottler or wholesaler of wine or beer 
may sell or give to any retailer, bottle or can openers 
upon which advertising matter regarding alcoholic 
beverages may appear, provided the wholesale value of 
any such openers given to a retailer by any individual 
manufacturer, bottler or wholesaler does not exceed ~ 
$5.00 . Openers in excess of ~ $5.00 in wholesale value 
may be sold, provided the reasonable open market price is 
charged therefor. 

E. Banquet licensees. 

Manufacturers or wholesalers of wine or beer may sell 
at the reasonable wholesale price to banquet licensees 
paper or plastk cups upon which advertising matter 
regarding wine or beer may appear. 

F. Paper, cardboard and plastic advertising materials. 

Any [ maaul'fte!urer manufacturers 1, [ Bettrer bottlers 1 
or [ wholesaler wholesalers ] of [ wifle "' beer alcoholic 
beverages 1 may [ sell, lerul, Bey f6l' 61' gi¥e !<> aey 
relaHeF 6f wifle 61' !Jeer, aey noameehaaieal atlveffisiag 
materials eoasistiag 6f j>i'i!lte<l ffi!l!!ef appeariHg oo Jl8l"'f'; 
ea•aaaara "' jliastle slself aH<J wltiel> has a wholesale 
Wlffre oof fft fHfeC!lS ef -$fij}{) ' 'These maleFiaiS flOO<! ool be 
delivered hy sae1> jlefS98S ift eoajuaetlaH with de!i·:eries 6f 
beer "' \'l'ineo Sl!elt aaveffisiag materials raay be iaslalletl 
ift !be iftlefi6l' ffi !be lieeHse<l establishment not provide 
alcoholic beverage advertising to retail licensees except in 
accordance with VR 125-01-2 § 2. 1 , eti>er lb98 ift eJ<terier 
wiflllewS; [ hy aey maaulaeturer, Bettrer 61' wholesale• 6f 
beer 61' wifte usiftg aey ll6I'FI>f}! aad eastemary iaslallatiaa 
materials Jl."'tWide<i oo 5Heh a<11'8l'tisiag materials are 
iBslBNed M disp~'ed .ffl mffeFiBf' WiRd8'iVS M w#hffl the 
-iBJeri& ei file retaff eslahlishmoot fft 5Heh tl fflBBBCF that 
5Heh ad<'<'#islag materials HfflJf he Wewad iffiffi file 
ef<lerior ei file retafl premises , WHit !be eooseal 6f !be 
reifttl lieeasee, - raay be a eeatiauiag eoaseat, 
wllalesalers raay Rltli'k "' afffi! reifttl jlFiees oo !IIese 
mateFials ] ; however, !be following restfletloos apply ift 
aey sael> Jl8l"'f'; ear<lboaFfl 61' jliastle aa'lertisiag materials. 
[ ' l 

lee Paper aad eardbaar<l advertising materials raay be 
tws "' !hree aimeasioHal aad s1ta11 oo1 OORtaia <lisj>ley 
sarlaees - eJ<eeetl a iftta! 6f ±§ sqttare feet !<> !be 
aggregate; 

:2-o Plastle aavertisiag materials s1ta11 be reslrieted ift 
tiHft sheets 61' stfij3s eoataiaiag aaly tws flimeasieRal 
<lisj>ley surfaces aad sae1> <lisj>ley surfaces HfflJf ool 
e>reee<l 4l! sqttare iael>es: 

& Y aey such Jl8l"'f'; ear<laear<l "' jliastle aavertisiag 
materials FC<jllire assembly, !be sire limitatieHs set 

!arth abtwe !<> suMivisioas l aad ;! s1ta11 be ap~lieable 
!<> !be eatl j>F6!Iuet 6f sae1> assembly; aad 

+. 'H!a sire limitations set !arth abtwe ift subflivisieas l 
aad ;! sltall ool be applicable Ia eaFfiboarfl aflvertisiftg 
material eammeRly refened t6 as eeFFabef.:f; h:avlever, 
eorrobuH raay aaly be used "' flisplayefl oo !be relfttl 
Heoose p•em!ses whea atlaehefi ift "' aHHrefl 6I'OURtl 
!be base 6f a !laer tlisjlifty usiftg wifle "' ffiRli 
beverage p•eflue!s. 

G. Clip-ons and table tents. 

Any manufacturer, bottler or wholesaler of wine, beer or 
distilled spirits may sell, lend, buy for or give to any 
retail licensee clip·ons and table tents containing the listing 
of not more than four wines, four beers and four brands 
of distilled spirits. 

H. Cleaning and servicing equipment. 

Any manufacturer, bottler or wholesaler of alcoholic 
beverages may clean and service, either free or for 
compensation, coils and other like equipment used in 
dispensing wine and beer, and may sell solutions or 
compounds for cleaning wine and beer glasses, provided 
the reasonable open market price is charged. 

I. Sale of ice. 

Any manufacturer, bottler or wholesaler of alcoholii 
beverages licensed in this Commonwealth may sell ice to 
retail licensees provided the reasonable open market price 
is charged. 

J. Sanctions and penalties. 

Any licensee of the board, including any manufacturer, 
bottler, importer, broker as defined in § 4-79.1 A of the 
Code of Virginia, wholesaler or retailer who violates, 
solicits any person to violate or consents to any violation 
of this section shall be subject to the sanctions and 
penalties as provided in § 4-79.1 D of the Code of Virginia. 

t !h § 8. Routine business entertainment; definition; 
permitted activities; conditions. 

A. Generally. 

Nothing in this regulation shall prohibit a wholesaler or 
manufacturer of alcoholic beverages licensed in Virginia 
from providing a retail licensee of the board "routine 
business entertainment" which is defined as those activities 
enumerated in subsection B. 

B. Permitted activities: 

l. Meals and beverages; 

2. Concerts, theatre and arts entertainment; 
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3. Sports participation and entertainment; 

4. Entertainment at charitable events; and 

5. Private parties. 

C. Conditions. 

The following conditions apply: 

l. Such routine business entertainment shall be 
provided without a corresponding obligation on the 
part of the retail licensee to purchase alcoholic 
beverages or to provide any other benefit to such 
wholesaler or manufacturer or to exclude from sale 
the products of any other wholesaler or manufacturer; 

2. Wholesaler or manufacturer personnel shall 
accompany the personnel of the retail licensee during 
such business entertainment; 

3. Except as is inherent in the definition of routine 
business entertainment as contained herein, nothing in 
this regulation shall be construed to authorize the 
providing of property or any other thing of value to 
retail licensees; 

4. Routine business entertainment that requires 
overnight stay is prohibited; 

5. No more than $200 may be spent per 24-hour 
period on any employee of any retail licensee, 
including a self-employed sole proprietor, or, if the 
licensee is a partnership, or any partner or employee 
thereof, or if the licensee is a corporation, on any 
corporate officer, director, shareholder of 10% or 
more of the stock or other employee, such as a buyer. 
Expenditures attributable to the spouse of any such 
employee, partnership or stockholder, and the like, 
shall not be included within the foregoing restrictions; 

6. No person enumerated in subdivision C 5 may be 
entertained more than six times by a wholesaler and 
six times by a manufacturer per calendar year; 

7. Wholesale licensees and manufacturers shall keep 
complete and accurate records for a period of three 
years of all expenses incurred in the entertainment of 
retail licensees. These records shall indicate the date 
and amount of each expenditure, the type of 
entertainment activity and retail licensee entertained; 
and 

8. This regulation shall not apply to personal friends 
of wholesalers as provided for in VR 125-01-7 § 10. 

VR 125-01-5. Retail Operations. 

§ l. Restrictions upon sale and consumption of alcoholic 
beverages and beverages. 
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A. Prohibited sales. 

Except as may be otherwise permitted under §§ 4-48 or 
4-50 of the Code of Virginia, no licensee shall sell any 
alcoholic beverage or beverage to a person whom he shall 
know, or have reason at the time to believe, is: 

l. Under the age of 21 years; 

2. Intoxicated; or 

3. An interdicted person. 

B. Prohibited consumption. 

No licensee shall allow the consumption of any alcoholic 
beverage or beverage upon his licensed premises by any 
person to whom such alcoholic beverage or beverage may 
not lawfully be sold under this section. 
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§ 2. Determination of legal age of purchaser. 

A. In determining whether a licensee, or his employee 
or agent, has reason to believe that a purchaser is not of 
legal age, the board will consider, but is not limited to, 
the following factors: 

I. Whether an ordinary and prudent person would 
have reason to doubt that the purchaser is of legal 
age based on the general appearance, facial 
characteristics, behavior and manner of the purchaser; 
and 

2. Whether the seller demanded, was shown and acted 
in good faith in reliance upon bona fide evidence of 
legal age, as defined herein, and that evidence 
contained a photograph and physical description 
consistent with the appearance of the purchaser. 

B. Such bona fide evidence of legal age shall include a 
valid motor vehicle driver's license issued by any state of 
the United States or the District of Columbia, armed 
forces identification card, United States passport or foreign 
government visa, valid special identification card issued by 
the Virginia Department of Motor Vehicles, or any valid 
identification issued by any other federal or state 
government agency, excluding student university and 
college identification cards, provided such identification 
shall contain a photograph and signature of the subject, 
with the subject's height, weight and date of birth. 

C. It shall be incumbent upon the licensee, or his 
employee or agent, to scrutinize carefully the 
identification, if presented, and determine it to be 
authentic and in proper order. Identification which has 
been altered so as to be apparent to observation or has 
expired shall be deemed not in proper order. 

§ 3. Restricted hours; exceptions. 

A. Generally. 
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The hours during which licensees shall not sell or 
permit to be consumed upon their licensed premises any 
wine, beer, beverages or mixed beverages shall be as 
follows: 

1. In localities where the sale of mixed beverages has 
been authorized: 

a. For on-premises sale and consumption: 2 a.m. to 
6 a.m. 

b. For off-premises sale: 12 a.m. to 6 a.m. 

2. In all other localities: 12 a.m. to 6 a.m. for 
on-premises sales and consumption and off-premises 
sales, except that on New Year's Eve the licensees 
shall have an additional hour in which to exercise the 
on-premises privileges of their licenses. 

B. Exceptions: 

1. Club licensees: No restrictions at any time; 

2. Individual licensees whose hours have been more 
stringently restricted by the board shall comply with 
such requirements; and 

3. Licensees in the City of Danville are prohibited 
from selling wine and beer for off-premises 
consumption between the hours of 1 a.m. and 6 a.m. 

§ 4. Designated managers 
generally; disapproval by 
employment. 

A. Generally. 

of licensees; appointment 
board; restrictions upon 

Each licensee, except a licensed individual who is on 
the premises, shall have a designated manager present and 
in actual charge of the business being conducted under the 
license at any time the licensed establishment is kept open 
for business, whether or not the privileges of the license 
are being exercised. The name of the designated manager 
of every retail and mixed beverage licensee shall be kept 
posted in a conspicuous place in the establishment, in 
letters not less than one inch in size, during the time he is 
in charge. 

The posting of the name of a designated manager shall 
qualify such person to act in that capacity until 
disapproved by the board. 

B. Disapproval of designated manager. 

The board reserves the right to disapprove any person 
as a designated manager if it shall have reasonable cause 
to believe that any cause exists which would justify the 
board in refusing to issue such person a license, or that 
such person has committed any act that would justify the 
board in suspending or revoking a license. 

Before disapproving a designated manager, the board 
shall accord him the same notice, opportunity to be heard, 
and follow the same administrative procedures accorded a 
licensee cited for a violation of the Alcoholic Beverage 
Control Act. 

C. Restrictions upon employment. 

No licensee of the board shall knowingly permit a 
person under 21 years of age, nor one who has been 
disapproved by the board within the preceding 12 months, 
to act as designated manager of his business. 

§ 5. Restrictions upon employment of minors. 

No person licensed to sell alcoholic beverages or 
beverages at retail shall permit any employee under the 
age of 18 years to sell, serve or dispense in any manner 
any alcoholic beverage or beverage in his licensed 
establishment for onapremises consumption, nor shall such 
person permit any employee under the age of 21 years to 
prepare or mix alcoholic beverages or beverages in the 
capacity of a bartender. "Bartender" is defined as a 
person who sells, serves or dispenses alcoholic beverages 
for on-premises consumption at a counter, as defined in § 
11 of this regulation, and does not include a person 
employed to serve food and drink to patrons at tables as 
defined in that scdion. However, a person who is 18 years 
of age or older may sell or serve beer for onaprernises 
consumption at a counter in an establishment that sells 
beer only. 

§ 6. Procedures for mixed beverage licensees generally; 
mixed beverage restaurant licensees; sales of spirits in 
closed containers; employment of minors. 

A. Generally. 

No mixed beverage restaurant or carrier licensee shall: 

1. Preparation to order. Prepare, other than in frozen 
drink dispensers of types approved by the board, or 
sell any mixed beverage except pursuant to a patron's 
order and immediately preceding delivery to him. 

2. Limitation on sale. Serve as one drink the entire 
contents of any spirits containers having a greater 
capacity than a "miniature" of two fluid ounces or 50 
milliliters, nor allow any patron to possess more than 
two drinks of mixed beverages at any one time. 
"Miniatures" may be sold by carriers and by retail 
establishments licensed as hotels, or restaurants upon 
the premises of a hotel, to sell mixed beverages. 
However, such licensees, other than carriers, may sell 
miniatures only for consumption in bedrooms and in 
private rooms during a scheduled private function. 

3. Types of ingredients. Sell any mixed beverage to 
which alcohol has been added. 

B. Mixed beverage restaurant licensees. 
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No mixed beverage restaurant licensee shall: 

1. Stamps and identification. Allow to be kept upon 
the licensed premises any container of alcoholic 
beverages of a type authorized to be purchased under 
his license which does not bear the required mixed 
beverage stamp imprinted with his license number and 
purchase report number. 

2. Source of ingredients. Use in the preparation of a 
mixed beverage any alcoholic beverage not purchased 
from the board or a wholesale wine distributor. 

3. Empty container. Fail to obliterate the mixed 
beverage stamp immediately when any container of 
spirits is emptied. 

4. Miniatures. Sell any spirits in a container having a 
capacity of two fluid ounces or less, or 50 milliliters. 

c. Sales of spirits in closed containers. 

If a restaurant for which a mixed beverage restaurant 
license has been issued under § 4-98.2 of the Code of 
Virginia is located on the premises of and in a hotel or 
motel, whether the hotel or motel be under the same or 
different ownership, sales of mixed beverages, including 
sales of spirits packages in original closed containers 
purchased from the board, as well as other alcoholic 
beverages and beverages. for consumption in bedrooms 
and private rooms of such hotel or motel, may be made 
by the licensee subject to the following conditions in 
addition to other applicable laws: 

1. Spirits sold by the drink as mixed beverages or in 
original closed containers must have been purchased 
under the mixed beverage restaurant license upon 
purchase forms provided by the board; 

2. Delivery of sales of mixed beverages and spirits in 
original closed containers shall be made only in the 
bedroom of the registered guest or to the sponsoring 
group in the private room of a scheduled function. 
This section shall not be construed to prohibit a 
licensee catering a scheduled private function from 
delivering mixed beverage drinks to guests in 
attendance at such function; 

3. Receipts from the sale of mixed beverages and 
spirits sold in original closed containers, as well as 
other alcoholic beverages and beverages, shall be 
included in the gross receipts from sales of all such 
merchandise made by the licensee; and 

4. Complete and accurate records of sales of mixed 
beverages and sales of spirits in original closed 
containers to registered guests in bedrooms and to 
sponsors of scheduled private functions in private 
rooms shall be kept separate and apart from records 
of all mixed beverage sales. 
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D. Employment of minors. 

No mixed beverage licensee shall employ a person less 
than 18 years of age in or about that portion of his 
licensed establishment used for the sale and consumption 
of mixed beverages; provided, however, that this shall not 
be construed to prevent the licensee from employing such 
a person in such portion of his establishment for the 
purpose of: 

1. Seating customers or busing tables when customers 
generally are purchasing meals; 

2. Providing entertainment or services as a member 
or staff member of an otherwise adult or family group 
which is an independent contractor with the licensee 
for that purpose; or 

3. Providing entertainment when accompanied by or 
under the supervision of a parent or guardian. 

§ 7. Restrictions on construction, arrangement and lighting 
of rooms and seating of licensees. 

The construction, arrangement and illumination of the 
dining rooms and designated rooms and the seating 
arrangements therein of a licensed establishment shall be 
such as to permit ready access and reasonable observation 
by law enforcement officers and by agents of the board. 
The interior lighting shall be sufficient to permit ready 
discernment of the appearance and conduct of patrons in 
all portions of such rooms. 

§ 8. Entreating, urging or enticing patrons to purchase 
prohibited. 

No retail licensee shall entreat, urge or entice any 
patron of his establishment to purchase any alcoholic 
beverage or beverage; nor shall such licensee allow any 
other person to so entreat, urge or entice a patron upon 
his licensed premises. Entreating, urging or enticing shal/ 
include, but not be limited to, [ ffilliffl>g placing ] alcoholic 
beverages [ pffleetJ ] in containers of ice which are visible, 
located in public display areas and available [ tm a 
se.'fseF\'iee lfflsis available ] to patrons of retail 
establishments [ lieensed ] for off-premises sales [ tmly ] . 
Knowledge by a manager of the licensee of a violation of 
this section shall be imputed to the licensee. 
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This section shall not be construed to prohibit the taking 
of orders in the regular course of business, the purchase 
of a drink by one patron for another patron as a matter 
of normal social intercourse, nor advertising in accordance 
with regulations of the board. 

§ 9. Storage of alcoholic beverages and beverages 
generally; permits for storage; exception. 

A. Generally. 

Alcoholic beverages and beverages shall not be stored at 
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any premises other than those described in the license, 
except upon a permit issued by the board. 

B. Procedures under permits. 

The licensee shall maintain at all times as a part of the 
records required by VR 125·01-7, § 9, an accurate 
inventory reflecting additions to and withdrawals of stock. 
Withdrawals shall specify: 

1. The name of the person making the withdrawal 
who shall be the licensee or his duly authorized agent 
or servant;. 

2. The amount withdrawn; and 

3. The place to which transferred. 

C. Exception. 

Draft beer and draft beverages may be stored without 
permit by a wholesaler at a place licensed to do a 
warehousing business in Virginia. 

§ 10. Definitions and qualifications for retail off-premises 
wine and beer licenses and off-premises beer licenses; 
exceptions; further conditions; temporary licenses. 

A. Wine and beer. 

Retail off-premises wine and beer licenses may be 
issued to persons operating the following types of 
establishments provided the total monthly sales and 
inventory (cost) of the required commodities listed in the 
definitions are not less than those shown: 

1. "Delicatessen." An establishment which sells a 
variety of prepared foods or foods requiring little 
preparation such as cheeses, salads, cooked meats and 
related condiments: 

Monthly sales .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $2,000 

Inventory (cost) $2,000 

2. "Drugstore." An establishment selling medicines 
prepared by a registered pharmacist according to 
prescription and other medicines and articles of home 
and general use; 

Monthly sales ............................. ~ $2,000 

Inventory (cost) .. .. .. .. .. .. .. .. .. .. .. .. .. ~ $2,000 

3. "Grocery store." An establishment which sells edible 
items intended for human consumption, including a 
variety of staple foodstuffs used in the preparation of 
meals: 

Monthly sales .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $2,000 

Inventory (cost) .................................. $2,000 

4. "Convenience grocery store." An establishment 
which has an enclosed room in a permanent structure 
where stock is displayed and offered for sale, and 
which sells edible items intended for human 
consumption, consisting of a variety of such items of 
the type normally sold in grocery stores, and does not 
sell any petroleum related service with the sale of 
petroleum products: 

Monthly sales .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $2,000 

Inventory (cost) .................................. $2,000 

In regard to both grocery stores and convenience 
grocery stores, "edible items" shall mean such items 
normally used in the preparation of meals, including 
liquids, and which shall include a variety (at least 
five) of representative items from each of the basic 
food groups: dairy, meat, grain, vegetables and fruit. 

5. "Specialty shop." An establishment provided with 
adequate shelving and storage facilities which sell 
products such as cheese and gourmet foods: 

Monthly sales .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $2,000 

Inventory (cost) .................................. $2,000 

B. Beer. 

Retail off-premises beer licenses may be issued to 
persons operating the following types of establishments 
provided the total monthly sales and inventory (cost) of 
the required commodities listed in the definitions are not 
less than those shown: 

I. "Delicatessen." An establishment as defined in 
subsection A: 

Monthly sales 

Inventory (cost) 

2. "Drugstore." An establishment as 
subsection A: 

Monthly sales 

$1,000 

$1,000 

defined in 

$l-;500 $1,000 

Inventory (cost) .. .. .. .. .. .. .. .. .. .. .. .. .. $l-;500 $1,000 

3. "Grocery store." An establishment as defined in 
subsection A: 

Monthly sales $1,000 

Inventory (cost) .................................. $1,000 

4. "Marina store." An establishment operated by the 
owner of a marina which sells food and nautical and 
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fishing supplies: 

Monthly sales . . .. . . .. . . . . . . . . . . . . . ... . . . . . . . . $'15& $1,000 

Inventory (cost) $'15& $1,000 

C. Exceptions. 

The board may grant a license to an establishment not 
meeting the qualifying figures in subsections A and B 
provided it affirmatively appears that there is a substantial 
public demand for such an establishment and that public 
convenience will be promoted by the issuance of the 
license. 

D. Further conditions. 

The board in determining the eligibility of an 
establishment for a license shall give consideration to, but 
shall not be limited to, the following: 

1. The extent to which sales of required commodities 
are secondary or merely incidental to sales of all 
products sold in such establishment; 

2. The extent to which a variety of edible items of 
the types normally found in grocery stores are sold; 
and 

3. The extent to which such establishment is 
constructed, arranged or illuminated to allow 
reasonable observation of the age and sobriety of 
purchasers of alcoholic beverages. 

E. Temporary licenses. 

Notwithstanding the above, the board may issue a 
temporary license for any of the above retail operations. 
Such licenses may be issued only after application has 
been filed in accordance with the provisions of § 4-30 of 
the Code of Virginia and in cases where the sole objection 
to issuance of a license is that the establishment will not 
be qualified in terms of the sale of food or edible items. 
If a temporary license is issued, the board shall conduct 
an audit of the business after a reasonable period of 
operation not to exceed 180 days. Should the business be 
qualified, the license applied for may be issued. If the 
business is not qualified, the application will become the 
subject of a hearing if the applicant so desires. No further 
temporary license shall be issued to the applicant or to 
any other person with respect to that establishment for a 
period of one year from the expiration and, once the 
application becomes the subject of a hearing, no 
temporary license may be issued. 

§ 11. Definitions and qualifications for retail on-premises 
and ona and off-premises licenses generally; mixed 
beverage licensee requirements; exceptions; temporary 
licenses. 

A. Generally. 
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The following definitions shall apply to retail licensees 
and mixed beverage licensees where appropriate: 

905 

1. "Designated room." A room or area in which a 
licensee may exercise the privilege of his license, the 
location, equipment and facilities of which room or 
area have been approved by the board. The facilities 
shall be such that patrons may purchase food 
prepared on the premises for consumption on the 
premises at substantially all times that alcoholic 
beverages are offered for sale therein. The seating 
capacity of such room or area shall be included in 
determining eligibility qualifications for a mixed 
beverage restaurant. 

2. "Dining car, buffet car or club car." A vehicle 
operated by a common carrier of passengers by rail, 
in interstate or intrastate commerce and in which food 
and refreshments are sold. 

3. "Meals." In determining what constitutes a "meal" 
as the term is used in this section, the board may 
consider the following factors, among others: 

a. The assortment of foods commonly offered for 
sale; 

b. The method and extent of preparation and 
service required; and 

c. The extent to which the food served 
considered a principal meal of the 
distinguished from a snack. 

would be 
day as 

4. "Habitual sales." In determining what constitutes 
"habitual sales" of specific foods, the board may 
consider the following factors, among others: 

a. The business hours observed as compared with 
similar type businesses; 

b. The extent to which such food or other 
merchandise is regularly sold; and 

c. Present and anticipated sales volume in such food 
or other merchandise. 

5. "Sale" and "sell." The definition of "sale" and 
"sell" in VR 125-01-7, § 9 shall apply to this section. 

B. Wine and beer. Retail on- or on-and off-premises 
licenses may be granted to persons operating the following 
types of establishments provided the total monthly food 
sales for consumption in dining rooms and other 
designated rooms on the premises are not less than those 
shown: 

I. "Boat." A common carrier of passengers operating 
by water on regular schedules in interstate or 
intrastate commerce, habitually serving in a dining 
room meals prepared on the premises: 
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Monthly sales . . . . . . . . . . . . . . . . . . . . . . . .. . .. . $3;600 $2,000 

2. "Restaurant." A bona fide dining establishment 
habitually selling meals with entrees and other foods 
prepared on the premises: 

Monthly sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ $2,000 

3. "Hotel." Any duly licensed establishment, provided 
with special space and accommodation, where, in 
consideration of payment, meals with entrees and 
other food prepared on the premises and lodging are 
habitually furnished to persons and which has 10 or 
more bedrooms: 

Monthly sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ~ $2,000 

In regard to both restaurants and hotels, at least $1,000 
of the required monthly sales must be in the form of 
meals with entrees. 

C. Beer. 

Retail on- or on- and off -premises licenses may be 
granted to persons operating the following types of 
establishments provided the total monthly food sales for 
consumption in dining rooms on the premises are not less 
than those shown: 

l. "Boat." A common carrier of passengers operating 
by water on regular schedules in interstate or 
intrastate commerce, habitually serving in a dining 
room food prepared on the premises: 

Monthly sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $!,800 $2,000 

2. "Restaurant." An establishment habitually selling 
food prepared on the premises: 

Monthly sales . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $!,800 $2,000 

3. "Hotel." See subdivision B 3; 

Monthly sales $!,800 $2,000 

4. "Tavern." An establishment where food and 
refreshment, including beer or beverages, are 
habitually sold for on-premises consumption. 

D. Mixed beverage licenses. 

The following shall apply to mixed beverage licenses 
where appropriate: 

1. "Bona fide, full-service restaurant." An established 
place of business where meals with substantial entrees 
are habitually sold to persons and which has adequate 
facilities and sufficient employees for cooking, 
preparing and serving such meals for consumption at 
tables in dining rooms on the premises. In determining 
the qualifications of such restaurant, the board may 

consider the assortment of entrees and other food 
sold. Such restaurants shall include establishments 
specializing in full course meals with a single 
substantial entree. 

2. "Monetary sales requirements." The monthly sale of 
food prepared on the premises shall not be less than 
$&;GOO $4,000 of which at least ~ $2,000 shall be 
in the form of meals with entrees. 

3. "Dining room." A public room in which meals are 
regularly sold at substantially all hours that mixed 
beverages are offered for sale therein. 

t "Besigsated roem"' A l*'lffie roem !lie laeatioa, 
~ 00<1 !aeilities <* - il!we beeft ap~•oved 
by !lie l>et1ffh 'l'l>e !aeilities sl!aH be Slfel> !frat j3atrefts 
mey ~arel!ase !BOO prepares oo !lie p•emises ffif 
eoRsamp!ion at !allies oo !lie premises at all times 
!frat Hffire<l beverages are eUered ffif sale tliereia. 'l'l>e 
sealffig area "" areas <* Slfel> aesigaatell roem "" 
f66ffiS sl!aH oot ,_ !lie seatmg area '* !lie 
re<tHifea l*'lffie tliftlftg roem .,. ffl6fflS; fl6i' sl!aH !lie 
sealffig eapaeily <* Slfel> fOOffi .,. f66ffiS be iaeiH<IeEI il> 
determiaing eligibility &aalilieatiaas. 

5o 4. "Outside terraces or patios." An outside terrace 
or patio, the location, equipment and facilities of 
which have been approved by the board may be 
approved as a "dining room" or as a "designated 
room" in the discretion of the board lffit !lie sealffig 
eapaei!y <* "" oo!sit!e "t!iftiBg - "" "designated 
- sl!aH oo! be iaeladed HI determiai~>g e!igieilily 
<tHOii!ieations <* !lie establishment, 00<1 gm>erally a . A 
location adjacent to a public sidewalk, street or alley 
will not be approved where direct access is permitted 
from such sidewalk, street or alley by more than one 
well-defined entrance therefrom. The seating capacity 
of an outside terrace or patio if used regularly by 
those operations which are seasonal in nature, shall be 
included in determining eligibility qualifications. For 
purposes of this subdivision, the term "seasonal 
operations" is defined as an establishment that 
voluntarily surrenders its license to the board for part 
of its license year. 

&: 5. "Tables and counters . ., 

[ "" ] A "tahle" sl!aH be eensiaere!l t& be "" IH'!iele 
<* furniture geaemlly IMwii>g a J'!at !6f' S>lffaee 
Sti~~artell by legs; a peaes!al "" a S6li<l !lase 00<1 
designed t& aeeemmeaate !lie seF¥iflg af !BOO 00<1 
refreshments f(lleugl! Slfel> !BOO 00<1 refreshments 
nee<! oo! ReeeBSflffiy be ~ tagetl>er) 00<1 
previ<lea witl> sealffig ffif eustomers. H aey table is 
!eeate<l ~ef'.veea two bael<e<l lleaebes, eammaaly 
lffiewa as a beotlr, at leas! ooe 00<1 <* !lie struetare 
sl!aH be 6JlOft !><'l'fflffiffig "" llft66struetell "'*""' 
ll>ere!ft; [ Fer fWFposea flf qaaliiieetiaHs, " eooater 
s!Mil be eealliaerea a fable M fJF<Wided w#h seatffig 
1M eliSfefflers £ffld desigaed te aeeafflfflatiale the 
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set'vfflg &I food flfltl reheshHJents. 

a. A "table" shall include any. article of furniture, 
fixture or counter generally having a flat top 
surface supported by legs, a pedestal or a solid 
base, designed to accommodate the serving of food 
and refreshments (though such food and 
refreshments need not necessarily be served 
together), and to provide seating for customers. If 
any table is located between two-backed benches, 
commonly known as a booth, at least one end of 
the structure shall be open permitting an 
unobstructed view therein. In no event, shall the 
number of individual seats at free standing tables 
and in booths be less than the number of individual 
seats at counters. ] 

lr. Whlle !he <leliai!ieR &i R "tabbe" se! - Rbtwe 
s1>a11 be selfieieat 1ft i!lel!!<le a "eeenter," iftseffir as 
the stlffaee area is eeaeerned, a "eatmter" sftftH 
iHwe ehereeteristies seffieieRI 1ft mel!e it ree<lily 
aistiegaishable - !he "tables" ase<l by !he 
lieensee, eHheP by the maBaer ef sewiee and HSe 

previde<l, er by !he type &i seatiBg previ<le<l fer 
petreRs, er ift beth regaF<IS. Ceeeters sl>all be 

leeate<l aely ift <liftiftg - eeeR!aF - eat 
mreea<1 aee !eat fer eaeh EjHelilyieg seat at !he 
!ehles ift seek <liftiftg er Elesigeete<l f66ffi; iaele<liRg 
employee seF¥lee ere!ISi flfltl 

eo b. This subdivision shall not be applicable to a 
room otherwise lawfully in use for private meetings 
and private parties limited in attendance to 
members and guests of a particular group. 

E. Exceptions. 

The board may grant a license to an establishment not 
meeting the qualifying figures in this section, provided the 
establishment otherwise is qualified under the applicable 
provisions of the Code of Virginia and this section, if it 
affirmatively appears that there is a substantial public 
demand for such an establishment and that the public 
convenience will be promoted by the issuance of the 
license. 

F. Temporary licenses. 

Notwithstanding the above, the board may issue a 
temporary license for any of the above retail operations. 
Such licenses may be issued only after application has 
been filed in accordance with the provisions of § 4-30 of 
the Code of Virginia, and in cases where the sole 
objection to issuance of a license is that the establishment 
will not be qualified in terms of the sale of food or edible 
items. If a temporary license is issued, the board shall 
conduct an audit of the business after a reasonable period 
of operation not to exceed 180 days. Should the business 
be qualified, the license applied for may be issued. If the 
business is not qualified, the application will become the 
subject of a hearing if the applicant so desires. No further 
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temporary license shall be issued to the applicant or to 
any other person with respect to the establishment for a 
period of one year from expiration and, once the 
application becomes the subject of a hearing, no 
temporary license may be issued. 

§ 12. Fortified wines; definitions and qualifications. 

A. Definition. 

"Fortified wine" is defined as wine having an alcoholic 
content of more than 14% by volume but not more than 
21%. 

B. Qualifications. 

Fortified wine may be sold for off-premises consumption 
by licensees authorized to sell wine for such consumption. 

§ 13. Clubs; applications; qualifications; reciprocal 
arrangements; changes; financial statements. 

A. Applications. 

Each applicant for a club license shall furnish the 
following information: 

1. A certified copy of the charter, articles of 
association or constitution; 

2. A copy of the bylaws; 

3. A list of the officers and directors showing names, 
addresses, ages and business employment; 

4. The average number of members for the preceding 
12 months. Only natural persons may be members of 
clubs; and 

5. A financial statement for the latest calendar or 
fiscal year of the club, and a brief summary of the 
financial condition as of the end of the month next 
preceding the date of application. 

B. Qualifications. 

In determining whether an applicant qualifies under the 
statutory definition of a club, as well as whether a club 
license should be suspended or revoked, the board will 
consider, but is not limited to, the following factors: 
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1. The club's objectives and its compliance with the 
objectives; 

2. The club's qualification for tax exempt status from 
federal and state income taxes; and 

3. The club's permitted use of club premises by 
nonmembers, including reciprocal arrangements. 

C. Nonmember use. 
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The club shall limit nonmember use of club premises 
according to the provisions of this section and shall notify 
the board each time the club premises are used in 
accordance with this subdivision I below. The notice shall 
be received by the board at least two business days in 
advance of any such event. 

I. A licensed club may allow nonmembers , who 
would otherwise qualify for a banquet or banquet 
special events license, to use club premises , where 
the privileges of the club license are exercised , 12 
times per calendar year for public events held at the 
licensed premises, such events allowing nonmembers 
to attend and participate in the event at the licensed 
premises; 

2. A member of a licensed club may sponsor private 
functions on club premises for an organization or 
group of which he is a member, such attendees being 
guests of the sponsoring member; or 

3. Notwithstanding subdivisions C l and C 2 above, a 
licensed club may allow its premises to be used no 
more than a total of 12 times per calendar year by 
organizations or groups who obtain banquet or banquet 
special events licenses. 

Additionally, there shall be no limitation on the 
numbers of times a licensed club may allow its 
premises to be used by organizations or groups if 
alcoholic beverages are not served at such functions. 

D. Reciprocal arrangements. 

Persons who are resident members of other clubs 
located at least 100 miles from the club licensed by the 
board (the "host club") and who are accorded privileges 
in the host club by reason of bona fide, prearranged 
reciprocal arrangements between the host club and such 
clubs shall be considered guests of the host club and 
deemed to have members' privileges with respect to the 
use of its facilities. The reciprocal arrangements shall be 
set out in a written agreement and approved by the board 
prior to the exercise of the privileges thereunder. 

The mileage limitations of this subsection 
notwithstanding, members of private, nonprofit clubs or 
private clubs operated for profit located in separate cities 
which are licensed by the board to operate mixed 
beverage restaurants on their respective premises and 
which have written agreements approved by the board for 
reciprocal dining privileges may be considered guests of 
the host club and deemed to have members' privileges 
with respect to its dining facilittes. 

E. Changes. 

Any change in the officers and directors of a club shall 
be reported to the board within 30 days, and a certified 
copy of any change in the charter, articles of association 
or by-laws shall be furnished the board within 30 days 

thereafter. 

F. Financial statements. 

Each club licensee shall - !lie l!eaFd a fiaaaeial 
statement fur !lie latest ealeaaar ar fiseal year at !lie tlffle. 
!lie """"'* Heense reaev:al fee is sabmittea prepare and 
sign an annual financial statement on forms prescribed by 
the board. The statement may be on a calendar year or 
fiscal year basis, but shall be consistent with any 
established tax year of the club. The statement must be 
prepared and available for inspection on the club premises 
no later than 120 days nexi following the last day of the 
respective calendar or fiscal . year, and each such 
statement must be maintained on the premises for a 
period of three consecutive years. In addition, each club 
holding a mixed beverage license shall be required to 
prepare and timely submit the mixed beverage annual 
review report required by VR 125-01-7 § 9 C. 

§ 14. Lewd or disorderly conduct. 

While not limited thereto, the board shall consider the 
following conduct upon any licensed premises to constitute 
lewd or disorderly conduct: 

I. The real or simulated display of any portion of the 
genitals, pubic hair or buttocks, or any portion of the 
breast below the top of the areola, by any employee, 
or by any other person; except that when entertainers 
are on a platform or stage and reasonably separate( 
from the patrons of the establishment, they shall be in 
conformity with subdivision 2; 

2. The real or simulated display of any portion of the 
genitals, pubic hair or anus by an entertainer, or any 
portion of the areola of the breast of a female 
entertainer. When not on a platform or stage and 
reasonably separate from the patrons of the 
establishment, entertainers shall be in conformity with 
subdivision 1; 

3. Any real or simulated act of sexual intercourse, 
sodomy, masturbation, flagellation or any other sexual 
act prohibited by law, by any person, whether an 
entertainer or not; or 

4. The fondling or caressing by any person, whether 
an entertainer or not, of his own or of another's 
breast, genitals or buttocks. 

§ 15. Off-premises deliveries on licensed retail premises; 
"drive through" establishments. 

No person holding a license granted by the board which 
authorizes the licensee to sell wine or beer at retail for 
consumption off the premises of such licensee shall deliver 
such wine or beer to a person on the licensed premises 
other than in the licensed establishment. Deliveries of such 
merchandise to persons through windows, apertures or 
similar openings at "drive through" or similar 
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establishments, whether the persons are in vehicles or 
otherwise, shall not be construed to have been made in 
the establishments. No sale or · delivery of such 
merchandise shall be made to a person who is seated in a 
vehicle. 

The provisions of this section shall be applicable also to 
the delivery of beverages. 

§ 16. Happy hour and related promotions; definitions; 
exceptions. 

A. Definitions. 

1. "Happy Hour." A specified period of time during 
which alcoholic beverages are sold at prices reduced 
from the customary price established by a retail 
licensee. 

2. "Drink." Any beverage containing the amount of 
alcoholic beverages customarily served to a patron as 
a single serving by a retail licensee. 

B. Prohibited practices. 

No retail licensee shall engage in any of the following 
practices: 

! 

l. Conducting a happy hour between 9 p.m. of each 
day and 2 a.m. of the following day; 

2. Allowing a person to possess more than two drinks 
at any one time during a happy hour; 

3. Increasing the volume of alcoholic beverages 
contained in a drink without increasing proportionately 
the customary or established retail price charged for 
such drink; 

4. Selling two or more drinks for one price, such as 
"two for one" or "three for one"; 

5. Selling pitchers of mixed beverages; 

6. Giving away drinks; 

7. Selling an unlimited number of drinks for one 
price, such as "all you can drink for $5.00"; or 

8. Advertising happy hour in the media or on the 
exterior of the licensed premises. 

C. Exceptions. 

This regulation shall not apply to prearranged private 
parties, functions, or events, not open to the public, where 
the guests thereof are served in a room or rooms 
designated and used exclusively for private parties, 
functions or events. 

~ 17. Caterer's license. 
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A. Qualifications. 

Pursuant to § 4-98.2(e) of the Code of Virginia, the 
board may grant a caterer's license to any person: 
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1. Engaged on a regular basis in the business of 
providing food and beverages to persons for service at 
private gatherings, or at special events as defined in § 
4-2 of the Code of Virginia or as provided in § 
4-98.2(c) of the Code of Virginia, and 

2. With an established place of business with catering 
gross sales average of at least ~ $4,000 per month 
and who has complied with the requirements of the 
local governing body concerning sanitation, health, 
construction or equipment and who has obtained all 
local permits or licenses which may be required to 
conduct such a catering business. 

B. Privileges. 

The license authorizes the following: 

I. The purchase of spirits, vermouth and wine 
produced by farm wineries from the board; 

2. The purchase of wine and cider from licensed 
wholesalers or farm wineries or the purchase of beer 
or 3.2 beverages from licensed wholesalers; 

3. The retail sale of alcoholic beverages or mixed 
beverages to persons who sponsor the private 
gatherings or special events described in subsection A 
or directly to persons in attendance at such events. No 
banquet or mixed beverage special events license is 
required in either case; and 

4. The storage of alcoholic beverages purchased by 
the caterer at the established and approved place of 
business. 

C. Restrictions and conditions. 

In addition to other applicable statutes 
of the board, the following restrictions 
apply to persons licensed as caterers: 

and regulations 
and conditions 

I. Alcoholic beverages may be 
on-premises consumption to persons 
the gathering or event; 

sold only for 
in attendance at 

2. The records required to be kept by § 9 of VR 
125-01-7 shall be maintained by caterers. If the caterer 
also holds other alcoholic beverages licenses, he shall 
maintain the records relating to his caterer's business 
separately from the records relating to any other 
license. Additionally, the records shall include the 
date, time and place of the event and the name and 
address of the sponsoring person or group of each 
event catered; 
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3. The annual gross receipts from the sale of food 
cooked and prepared for service at gatherings and 
events referred to in this regulation and nonalcoholic 
beverages served there shall amount to at least 45% 
of the gross receipts from the sale of mixed beverages 
and food; 

4. The caterer shall notify the board in writing at 
least 2 calendar days in advance of any events to be 
catered under his license for the following month. The 
notice shall include the date, time, location and 
address of the event and the name of the sponsoring 
person, group, corporation or association; 

5. Persons in attendance at a private event at which 
alcoholic beverages are served but not sold under the 
caterer's license may keep and consume their own 
lawfully acquired alcoholic beverages; 

6. The private gathering referred to in subsection A 
above shall be a social function which is attended 
only by persons who are specifically and individually 
invited by the sponsoring person or organization, not 
the caterer; 

7. The licensee shall insure that all functions at which 
alcoholic beverages are sold are ones which qualify 
for a banquet license, for a special event license or a 
mixed beverage special events license. Licensees are 
entitled to all services and equipment now available 
under a banquet license from wholesalers; 

8. A photocopy of the caterer's license must be 
present at all events at which the privileges of the 
license are exercised; and 

9. The caterer's license shall be considered a retail 
license for purposes of § 4-79.1 of the Code of 
Virginia. 

§ 18. Volunteer fire departments or volunteer rescue 
squads; banquet facility licenses. 

A. Qualifications. 

Pursuant to § 4-25(pl) of the Code of Virginia, the board 
may grant banquet facility licenses to volunteer fire 
departments and volunteer rescue squads: 

1. Providing volunteer fire or rescue squad services; 

2. Having as its premises a fire or rescue squad 
station regularly occupied by such fire department or 
rescue squad; and 

3. Being duly recognized by the governing body of the 
city, county or town in which it is located. 

B. Privileges. 

The license authorizes the following: 

The consumption of legally acquired alcoholic 
beverages on the premises of the licensee or on 
premises other than such fire or rescue squad station 
which are occupied and under the control of the 
licensee while the privilege of its license is being 
exercised, by any person, association, corporation or 
other entity, including the fire department or rescue 
squad, and bona fide members and guests thereof, 
otherwise eligible for a banquet license and entitled to 
such privilege for a private affair or special event. 

C. Restrictions and conditions. 

In addition to other applicable statutes and regulations 
of the board, the following restrictions and conditions 
apply to persons holding such banquet facility licenses: 

1. Alcoholic beverages cannot be sold or purchased by 
the licensee; 

2. Alcoholic beverages cannot be sold or charged for 
in any way by the person, association, corporation or 
other entity permitted to use the premises; 

3. The private affair referred to in subdivision B 1 
shall be a social function which is attended only by 
persons who are members of the association, 
corporation or other entity, including the fire 
department or rescue squad, and their bona fide 
guests; 

4. The volunteer fire department or rescue squad shall 
notify the board in writing at least two calendar days 
in advance of any affair or event at which the license 
will be used away from the fire department or rescue 
squad station. The notice shall include the date, time, 
location and address of the event and the identity of 
the group, and the affair or event. Such records of 
off-site affairs and events should be maintained at the 
fire department or rescue squad station for a period 
of two years; 

5. A photocopy of the banquet facility license shall be 
present at all affairs or events at which the privileges 
of the license are exercised away from the fire or 
rescue squad station; and 

6. The fire department or rescue squad shall comply 
with the requirements of the local governing body 
concerning sanitation, health, construction or 
equipment and shall obtain all local permits or 
licenses which may be required to exercise the 
privilege of its license. 

§ 19. Bed and breakfast licenses. 

A. Qualifications. 

Pursuant to § 4-25(A) (22) of the Code of Virginia, the 
board may grant a bed and breakfast license to any 
person who operates an establishment consisting of: 
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1. No few& lltaft three ant! oo more than 15 
bedrooms available for rent; 

2. Offering to the public, for compensation, transitory 
lodging or sleeping accommodations; and 

3. Ol!ering at least one meal per day, which may but 
need not be breakfast, to each person to whom 
overnight lodging is provided. 

B. Conditions. 

In addition to other applicable statutes 
of the board, the following restrictions 
apply to persons licensed as bed 
establishments: 

and regulations 
and conditions 
and breakfast 

!. Alcoholic beverages served under the privileges 
conferred by the license must be purchased from a 
Virginia A.B.C. store, wine or beer wholesaler or farm 
winery; 

2. Alcoholic beverages may be served for on-premises 
consumption to persons who are registered, overnight 
guests and are of legal age to consume alcoholic 
beverages; 

3. Lodging, meals and service of alcoholic beverages 
shall be provided at one general price and no 
additional charges, premiums or surcharges shall be 
exacted for the service of alcoholic beverages; 

4. Alcoholic beverages may be served in dining rooms 
and other designated rooms, including bedrooms, 
outside terraces or patios; 

5. The bed and breakfast establishment upon request 
or order of lodgers making overnight reservations, 
may purchase and have available for the lodger upon 
arrival, any alcoholic beverages so ordered, provided 
that no premium or surcharge above the purchase 
price of the alcoholic beverages may be exacted from 
the consumer for this accommodation purchase; 

6. Alcoholic beverages purchased under the license 
may not be commingled or stored with the private 
stock of alcoholic beverages belonging to owners of 
the bed and breakfast establishment; and 

7" The bed and breakfast establishment shall maintain 
complete and accurate records of the purchases of 
alcoholic beverages and provide sufficient evidence 
that at least one meal per day is offered to persons to 
whom overnight lodging is provided. 

§ 20. Specialty stores; wine and beer off-premises licenses; 
conditions; records; inspections. 

Pursuant to the provisions of § 4-25 A 13 of the Code of 
Virginia, the board may grant retail wine and beer 
?if-premises licenses to persons operating [ +if "" a 
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registered ] historical site or museum specialty store [ M 
fHT a halltieftl#s S[leeiaJiy sf&e ] . 

An historical site or museum specialty store shall be 
defined as any bona fide retail store selling, 
predominately, gifts, [ books, ] souvenirs and specialty 
items [ &f "" llislaFieal H&WFe M ] relating to [ #lee ] 
history [ &f , in general, or to ] the site or any exhibits (i) 
located on the premises or grounds of a [ government ] 
registered national, state or local l1istoric building or site 
and which is open to the public on a regular basis or (ii) 
which is located within the premises of a museum which 
is open to the public on a regular basis, provided in either 
case that such store is located with a permanent structure 
where stock is displayed and offered for sale and which 
has facilities to properly secure any stock of wine or beer. 

[ A hafltierafts S[leeialty sf&e Bltall be -.a as ""Y 
iffloo iide relaiJ sf&e se1lfflg; p:'ldafflinateJy, handfflafle 
tlf'ts; ealleelibles, er&fts & e11ter llaadmade protiuets -
is Bpeft ta #le pttNie oo a reglfittF ~ p<BI'ided tl!tlt 
SHell sf&e is tae&fed - a pe."ffiaaeat sffiletu."C wlleFe 
staeif is tliS[Jlayed &ad &fieFed fflf' sttJe ant! wltielt ffleJ1ffy 
fflll:Y be waperly seetlffiiJ wheH elesedo J 

The board may consider the pUlpose, characteristics, 
nature, and operation of the applicant establishment in 
determining whether it shall be considered as a specialty 
store within the meaning of this section. 

Specialty store retail licenses, pursuant to this regulation, 
shall be granted only to persons who have places of 
business which have been in operation for no less than 12 
months next preceding the filing of the application. 

911 

A specialty store retail license shall authorize the 
licensee to sell at retail alcoholic beverages which have 
been purchased from and received at the establishment 
from [ farm winery or ] wholesale licensees of the board, 
to sell such alcoholic beverages only in closed packages 
for consumption off the premises, to sell such alcoholic 
beverages only within the interior premises of the store, 
and to deliver or ship the same to purchasers thereof in 
accordance with 11tle 4 of the Code of Virginia and 
regulations of the board. No chilled alcoholic beverages 
may be sold under the privileges of the specialty store 
retail license. 

In granting licenses under the provisions of this 
regulation, the board may impose restrictions and 
conditions upon purchases and sales of wine and beer in 
accordance with this regulation or as may be deemed 
reasonable by the board to ensure that the distribution of 
alcoholic beverages is orderly, lawful and only incidental 
to the principal business of the licensee. In no event may 
the sale of such alcoholic beverages exceed 25% of total 
annual gross sales at the establishment. 

Every person licensed to sell alcoholic beverages under 
the provisions of this regulation slJall comply with VR 
125-01-7 § 9. 
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§ 21. Manner of compensation of employees of retail 
licensees. 

Employees of a retail licensee shall not receive 
compensation based directly, in whole or in part, upon the 
volume of alcoholic beverages or beverages sales only; 
provided, however, that in the case of retail wine and 
beer or beer only licensees, nothing in this section shall 
be construed to prohibit a bona fide compensation plan 
based upon the total volume of sales of the business, 
including receipts from the sale of alcoholic beverages or 
beverages. 

VR 125-01-06. Manufacturers and Wholesalers Operations. 

§ I. Solicitor salesmen; records; employment restrictions; 
suspension or revocation of permits. 

A. Records. 

A solicitor salesman employed by any nonresident 
person to solicit the sale of or sell wine or beer at 
wholesale shall keep complete and accurate records for a 
period of two years, reflecting all expenses incurred by 
him in connection with the solicitation of the sale of his 
employer's products and shall, upon request, furnish the 
board with a certified copy of such records. 

B. Restrictions upon employment. 

A solicitor salesman must be 18 years old or older to 
solicit the sale of beer or wine and may not be employed 
at the same time by a nonresident person engaged in the 
sale of beer or wine at wholesale and by a licensee of the 
board to solicit the sale of or sell wine or beer. 

C. Suspension or revocation of permit. 

The board may suspend or revoke the permit of a 
solicitor salesman if it shall have reasonable cause to 
believe that any cause exists which would justify the board 
in refusing to issue such person a license, or that such 
person has violated any provision of this section or 
committed any other act that would justify the board in 
suspending or revoking a license. 

Before suspending or revoking such permit, the board 
shall accord the solicitor salesman the same notice, 
opportunity to be heard, and follow the same 
administrative procedures accorded a licensee cited for a 
violation of the Alcoholic Beverage Control Act. 

§ 2. Wines; purchase orders generally; wholesale wine 
distributors. 

A. Purchase orders generally. 

Purchases of wine from the board, between licensees of 
the board and between licensees and persons outside the 
Commonwealth shall be executed only for orders on forms 
prescribed by the board and provided at cost if supplied 

by the board. 

B. Wholesale wine distributors. 

Wholesale wine distributors shall comply with the 
following procedures: 

!. Purchase orders. A copy of each purchase order for 
wine and a copy of any change in such order shall be 
forwarded to the board by the wholesale wine 
distributor at the time the order is placed or changed. 
Upon receipt of shipment, one copy of such purchase 
order shall be forwarded to the board by the 
distributor reflecting accurately the date received and 
any changes. 

2. Sales in the Commonwealth. Separate invoices shall 
be used for all nontaxed wine sales in the 
Commonwealth and a copy of each such invoice shall 
be furnished to the board upon completion of the sale. 

3. Out-of-state sales. Separate sales invoices shall be 
used for wine sold outside the Commonwealth and a 
copy of each such invoice shall be furnished to the 
board upon completion of the sale. 

4. Peddling. Wine shall not be peddled to retail 
licensees. 

5. Repossession. Repossession of wine sold to a 
retailer shall be accomplished on forms prescribed b; 
the board and provided at cost if supplied by thl 
board, and in compliance with the instructions on the 
forms. 

6. Reports to the board. Each month wholesale wine 
distributors shall, on forms prescribed by the board 
and in accordance with the instructions set forth 
therein, report to the board the purchases and sales 
made during the preceding month, and the amount of 
state wine tax collected from retailers pursuant to § 
4-22.1 of the Code of Virginia. Each wholesale wine 
distributor shall on forms prescribed by the board on 
a quarterly basis indicate to the board the quantity of 
wine on hand at the close of business on the last day 
of the last month of the preceding quarter based on 
actual physical inventory by brands. Reports shall be 
accompanied by remittance for the amount of taxes 
collected, less any refunds, replacements or 
adjustments and shall be postmarked no later than the 
fifteenth of the month, or il the fifteenth is not a 
business day, the next business day thereafter. 

§ 3. Procedures for retail off-premises winery licenses; 
purchase orders; segregation, identification and storage. 

A. Purchase orders. 

Wine offered for sale by a retail off-premises winery 
licensee shall be procured on order forms prescribed by 
the board and provided at cost if supplied by the board 
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The order shall be accompanied by the correct amount of 
state wine tax levied by § 4-22.1 of the Code of Virginia, 
due the Commonwealth in cash, as defined in these 
regulations. 

B. Segregation, identification and storage. 

Wine procured for sale at retail shall be segregated 
from all other wine and stored only at a location on the 
premises approved by the board. The licensee shall place 
his license number and the date of the order on each 
container of wine so stored for sale at retail. Only wine 
acquired, segregated, and identified as herein required 
may be offered for sale at retail. 

§ 4. Indemnifying bond required of wholesale wine 
distributors. 

No wholesale wine distributor's license shall be issued 
unless there shall be on file with the board an 
indemnifying bond running to the Commonwealth of 
Virginia in the penalty of $1,000, with the licensee as 
principal and some good and responsible surety company 
authorized to transact business in the Commonwealth of 
Virginia as surety, conditioned upon the faithful 
compliance with requirements of the Alcoholic Beverage 
Control Act and the regulations of the board. 

A wholesale wine distributor may request in writing a 
waiver of the surety and the bond by the board. If the 
'Waiver is granted, the board may withdraw such waiver of 
surety and bond at any time for good cause. 

§ 5. Records required of distillers, fruit distillers, winery 
licensees and farm winery licensees; procedures for 
distilling for another; farm wineries. 

A person holding a distiller's license, a fruit distiller's 
license, a winery license, or a farm winery license shall 
comply with the following procedures: 

1. Records. Complete and accurate records shall be 
kept at the licensee's place of business for a period of 
two years, which records shall be available at all 
times during business hours for inspection by any 
member of the board or its agents. Such records shall 
include the following information: 

a. The amount in liters and alcoholic content of 
each type of alcoholic beverage manufactured 
during each calendar month; 

b. The amount of alcoholic beverages on hand at 
the end of each calendar month; 

c. Withdrawals of alcoholic beverages for sale to the 
board or licensees of the board; 

d. Withdrawals of alcoholic beverages for shipment 
outside of Virginia showing: 
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(1) Name and address of consignee; 

(2) Date of shipment; and 

(3) Alcoholic content, brand name, type of beverage, 
size of container and quantity of shipment. 

e. Purchases of cider or wine including: 

(1) Date of purchase; 

(2) Name and address of vendor; 

(3) Amount of purchase in liters; and 

( 4) Amount of consideration paid. 

f. A distiller or fruit distiller employed to distill any 
alcoholic beverage shall include in his records the 
name and address of his employer for such purpose, 
the amount of grain, fruit products or other 
substances delivered by such employer, the type, 
amount in liters and alcoholic content of alcoholic 
beverage distilled therefrom, the place where stored, 
and the date of the transaction. 

2. Distillation for another. A distiller or fruit distiller 
manufacturing distilled spirits for another person shall: 

a. At all times during distillation keep segregated 
and identifiable the grain, fruit, fruit products or 
other substances furnished by the owner thereof; 

b. Keep the alcoholic beverages distilled for such 
person segregated in containers bearing the date of 
distillation, the name of the owner, the amount in 
liters, and the type and alcoholic content of each 
container; and 

c. Release the alcoholic beverages so distilled to the 
custody of the owner, or otherwise, only upon a 
written permit issued by the board. 

3. Farm wineries. A farm winery shall keep complete, 
accurate and separate records of fresh fruits or other 
agricultural products grown or produced elsewhere 
and obtained for the purpose of manufacturing wine. 
At least 51% of the fresh fruits or agricultural 
products used by the farm winery to manufacture the 
wine shall be grown or produced on such farm. 

§ 6. Wine or beer importer licenses; conditions for 
isseasee and resewal exercise of license privileges . 

ffi adai!ieR te ~ wltft the ~ sf ~ +;~& 
A M sf the Ge<le sf Virginia relalillg !e wiRe importers' 
licenses, 6ft<! sf f 4-'M A '1- sf the Ge<le sf Virginia, 
relating !e !Jeff importers' lieeRses, 6ft<! !e 6lhef 
re!J:Uiremenls sf law ap~lyiRg !e - lieeRsees geaerally, 
all l"'fS!lllS applying !e !I>e - ffir the is;maaee e< 
reaewal sf a wffie e< !Jeff importer's lieease s1>e11 Hie 

Monday, December 16, 1991 



Final Regulations 

- lite i>ooffi " list '* lite - '* wffie '"' beer !l>ey 
iftteru! !e sen !Hid <lell¥ff '"' sliij> lft!e !his CommO!twealth, 
al6ftg - a eoFres~oadiag list <* lite """""' <* lite 6W!tef!> 

<* soo1> - !Hid a €6flY <* lite WFit!eft ~ermissioa <* 
lite ftFIH!d ewaeP; '"' its <ltily <!esigaated ageHt, aathoFiziag 
sooft a~~lieaH! !e sen !Hid <lell¥ff !H' sliij> lite iadieated 
- ffi wffie '"' beer !e!e !his Commaawea!tlt. In lite 
eYell! t1>at; saase~ueat !e lite issaaaee '"' renewal <* n 
wffie '"' beer im~arter's Hee!lse; lite lieeasee fR!lhes 
BfffiRgemea!s !e sen !Hid deiWei' !H' sliij> aEIEiitiaaal -
ffi wffie '"' beer !e!e !his Cammow.vealtlt, lite !ieensee sbftll 
make a sup~lemeatal fHlftg - lite i>ooffi ideatifyiag sool> 
a<laitianal - !Hid ftFIH!d ewRefS !Hid pro':idiag lite 
.equired evideaee ffi authorizatiaR ey lite ftFIH!d ewaeP; '"' 
its <ltily aesigaaled ageHt, f!H' lite lieeasee !e sen !Hid 

<lell¥ff '"' sliij> soo1> ad<iitiaRal - ffi wffie '"' beer !e!e 
!his Cemmoeweallh. 

A. In addition to complying with the requirements of 
subdivisions 7 and 10 of § 4-25 A of the Code of Virginia, 
pertaining to beer and wine importer licenses, holders of 
beer and wine importer licenses must comply with the 
provisions of § 4-25 D in order to exercise the privileges 
of such licenses. The board shall approve such forms as 
are necessary to facilitate compliance with § 4-25 D. Any 
document executed by, or on behalf of, brand owners for 
the purpose of designating beer or wine importer licensees 
as the authorized representative of such brand owner must 
be signed by a person authorized by the brand owner to 
do so. If such person is not an employee of the brand 
owner, then such document must be accompanied by a 
written power of attorney which provides that the person 
executing the document on behalf of the brand owner is 
the attorney-in-fact of the brand owner and has full power 
and authority from the brand owner to execute the 
required statements on its behalf. The board may approve 
a limited power of attorney form in order to effectuate 
the aforesaid provision. 

B. When filing the list required by § 4-25 D of the Code 
of Virginia of all wholesale licensees authorized by a beer 
or wine importer to distribute brands of beer or wine in 
the Commonwealth, beer and wine importer licensees shall 
comply with the provisions of the Beer and Wine 
Franchise Acts pertaining to designation of sales territories 
in the case of wholesale beer licensees and designations of 
primary areas of responsibility in the case of wholesale 
wine licensees. 

C. In the event that, subsequent to the filing of the 
brand owner's authorization for a licensed importer to 
import any brand of beer or wine, the importer makes 
arrangements to sell and deliver or ship additional brands 
of beer or wine into this Commonwealth, the privileges of 
its license shall not extend to such additional brands until 
the licensee complies with the requirements of § 4-25 D of 
the Code of Virginia and the provisions of this section in 
relation to each such additional brand. Likewise, if the 
brand owner who has previously authorized a licensed 
importer to import one or more of its brands of beer or 
wine into this Commonwealth should, subsequent thereto, 

withdraw from the importer its authority to import such 
brand, it shall be incumbent upon such importer to make 
a supplemental filing of its brand owner authorizing 
documents indicating the deletion of any such brand(s) of 
beer or wine. 

[ D. The foregoing provisions of this regulation shal/ not 
impair contracts in existence or entered into prior to the 
July 1, 1991, effective date of the amendments to §§ 4-25, 
4-118.4 and 4-118.43 of the Code of Virginia, between the 
licensed importer and its supplier or brand owner. ] 

§ 7. Beer and beverage excise taxes . 

A. Indemnifying bond required of beer manufacturers, 
bottlers or wholesalers. 

I. No license shall be issued to a manufacturer, 
bottler or wholesaler of beer or beverages as defined 
in § 4-127 of the Code of Virginia unless there shall 
be on file with the board, on a form approved or 
authorized by the board, an indemnifying bond 
running to the Commonwealth of Virginia in the 
penalty of not less than $1,000 or more than $100,000, 
with the licensee as principal and some good and 
responsible surety company authorized to transact 
business in the Commonwealth of Virginia as surety, 
conditioned ~pon the payment of the tax imposed by 
Chapter 4 (§ 4-127 et seq.) of Tille 4 of the Code of 
Virginia in accordance with the provisions thereof. 

2. A manufacturer, bottler or wholesaler of beer or. 
beverages may request in writing a waiver of the 
surety and the bond by the board. The board may 
withdraw such waiver at any time for failure to 
comply with the provisions of §§ 4-128, 4-129 and 4-131 
of the Code of Virginia. 

B. Shipment of beer and beverages to installations of the 
armed forces. 

I. Installations of the United States Armed Forces 
shall include, but not be limited to, all United States, 
Army, Navy, Air Force, Marine, Coast Guard, 
Department of Defense and Veteran Administration 
bases, forts, reservations, depots, or other facilities. 

2. The direct shipment of beer and beverages from 
points outside the geographical confines of the 
Commonwealth to installations of the United States 
Armed Forces located within the geographical confines 
of the Commonwealth for resale on such installations 
shall be prohibited. Beer and beverages must be 
shipped to duly licensed Virginia wholesalers who may 
deliver the same to such installations, but the sale of 
such beer and beverages so delivered shall be exempt 
from the beer and beverage excise tax as provided by 
Chapter 4 of Title 4 of the Code of Virginia only if 
the sale thereof meets the exemption requirements of 
§ 4-130. 
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C. Filing of monthly report and payment of tax falling 
due on Saturday, Sunday or legal holiday; filing or 
payment by mail. 

!. When the last day on which a monthly report may 
be filed or a tax may be paid without penalty or 
interest falls on a Saturday, Sunday or legal holiday, 
then any report required by Chapter 4 of Title 4 of 
the Code of Virginia may be filed or such payment 
may be made without penalty or interest on the next 
succeeding business day. 

2. When remittance of a monthly report or a tax 
payment is made by mail, receipt of such report or 
payment by the person with whom such report is 
required to be filed or to whom such payment is 
required to be made, in a sealed envelope bearing a 
postmark on or before midnight of the day such 
report is required to be filed or such payment made 
without penalty or interest, shall constitute filing and 
payment as if such report had been filed or such 
payment made before the close of business on the last 
day on which such report may be filed or such tax 
may be paid without penalty or interest. 

D. Rate of interest. 

Unless otherwise specifically provided, interest on 
omitted taxes and refunds under Chapter 4 of Title 4 of 
the Code of Virginia snail be computed in the same 
nanner specified in § 58.1-io of the Code of Virginia, as 
Amended. 

§ 8. Solicitation of mixed beverage licensees by 
representatives of manufacturers, etc., of distilled spirits. 

A. Generally. 

This regulation applies to the solicitation, directly or 
indirectly, of a mixed beverage licensee to sell or offer 
for sale distilled spirits. Solicitation of a mixed beverage 
licensee for such purpose other than by a permittee of the 
board and in the manner authorized by this regulation 
shall be prohibited. 

B. Permits. 

l. No person shall solicit a mixed beverage licensee 
unless he has been issued a permit by the board. To 
obtain a permit, a person shall: 

a. Register with the board by filing an application 
on such forms as prescribed by the board: 

b. Pay in advance a fee of $300, which is subject to 
proration on a quarterly basis, pursuant to the 
provisions of § 4-98.!6 D of the Code of Virginia; 

c. Submit with the application a letter of 
authorization from the manufacturer, brand owner 
or its duly designated United States agent, of each 
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specific brand or brands of distilled spirits which 
the permittee is authorized to represent on behalf of 
the manufacturer or brand owner in the 
Commonwealth; and 

d. Be an individual at least 21 years of age. 

2. Each permit shall expire yearly on June 30, unless 
sooner suspended or revoked by the board. 

3. A permit hereunder shall authorize the permittee to 
solicit or promote only the brand or brands of 
distilled spirits for which the permittee has been 
issued written authorization to represent on behalf of 
the manufacturer, brand owner, or its duly designated 
United States agent and provided that a letter of 
authorization from the manufacturer or brand owner 
to the permittee specifying the brand or brands he is 
authorized to represent shall be on file with the 
board. Until written authorization or a letter of 
authorization, in a form authorized by the board, is 
received and filed with the board for a particular 
brand or brands of distilled spirits, there shall be no 
solicitation or promotion of such product by the 
permittee. Further, no amendment, withdrawal or 
revocation, in whole or in part, of a letter of 
authorization on file with the board shall be effective 
as against the board until written notice thereof is 
received and filed with the board; and, until the board 
receives notice thereof, the permittee shall be deemed 
to be the authorized representative of the 
manufacturer or brand owner for the brand or brands 
specified on the most current authorization on file 
with the board. 

C. Records. 

t, A permittee shall keep complete and accurate records 
of his solicitation of any mixed beverage licensee for a 
period of two years, wl>leh sllal! inek!<le !l>e lellewiHg: 
reflecting all expenses incurred by him in connection with 
the solicitation of the sale of his employer's products and 
shall, upon request, furnish the board with a copy of such 
records. 

& Name llfttl atlftress ru eaelt ""*00 beverage 
lieeRsee selieiteEl; 

IT. Date al selieita!iea llfttl """'" ru eaelt iaai·;i81ial 
eeataeterl; 

eo - ftftffteS ru all rlis!illerl Sj>iffls ]'lreme!e<l 
<lm'iftg !l>e selieita!ien; llfttl 

fr. Amffiffil llfttl <leseri]'lliea ffi aey e"pe•ses iseurrea 
w#h feSj>eet !<> eaelt - selieilatiea. 

;!, A ]'lermittee sllal! l'OOire available !<> aey ageat ru 
!l>e bear<! en Elemaa<l !l>e feeeft!s Fe!errea !<> ift 
subElivisiea f h 
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D. Permitted activities. 

Solicitation by a permittee shall be limited to his 
authorized brand or brands, may include contact, meetings 
with, or programs for the benefit of mixed beverage 
licensees and employees thereof on the licensed premises, 
and in conjunction with solicitation, a permittee may: 

1. Distribute directly or indirectly written educational 
material (one item per retailer !""' - and one 
item per employee, per visit ) which may not be 
displayed on the licensed premises; distribute novelty 
and specialty items bearing distiiled spirits advertising 
not in excess of ~ $5.00 in wholesale value (one 
item per retailer !""' - and one item per 
employee, per visit ) which may not be displayed on 
the licensed premises; and provide film or video 
presentations of distilled spirits which are essentially 
educational to licensees and their employees only, and 
not for display or viewing by customers; 

2. Provide to a mixed beverage licensee sample 
servings from packages of distilled spirits and furnish 
one, unopened, 50 milliliter sample container of each 
brand being promoted by the permittee and not sold 
by the licensee; such packages and sample containers 
shall be purchased at a Virginia ABC store and bear 
the permittee's permit number and the word "sample" 
in reasonable sized lettering on the package or 
container label; further, the distilled spirits package 
shall remain the property of the permittee and may 
not be left with the licensee and any 50 milliliter 
sample containers left with the licensee shall not be 
sold by the licensee; 

3. Promote their authorized brands of distilled spirits 
at conventions, trade association meetings, or similar 
gatherings of organizations, a majority of whose 
membership consists of mixed beverage licensees or 
distilled spirits representatives for the benefit of their 
members and guests, and shall be limited as follows: 

a. To sample servings from packages of distilled 
spirits purchased from Virginia ABC stores when the 
distilled spirits donated are intended for 
consumption during the gathering; 

b. To displays of distilled spirits in closed containers 
bearing the word "sample" in lettering of reasonable 
size and informational signs provided such 
merchandise is not sold or given away except as 
permitted in this regulation; 

c. To distribution of informational brochures, 
pamphlets and the like, relating to distilled spirits; 

d. To distribution of novelty and specialty items 
bearing distilled spirits advertising not in excess of 
~ $5.00 in wholesale value; and 

e. To film or video presentations of distilled spirits 

which are essentially educational [ , ; ] 

( 4. Provide or offer to provide point-of-sale 
advertising material to licensees as provided in § 2 of 
VR 125-01-2. ] 

E. Prohibited activities. 

A permittee shall not: 

1. Sell distilled spirits to any licensee of the board, 
solicit or receive orders for distilled spirits from any 
licensee, provide or offer to provide cash discounts or 
cash rebates to any licensee, or to negotiate any 
contract or contract terms for the sale of distilled 
spirits with a licensee; 

2. Discount or offer to discount any merchandise or 
other alcoholic beverages as an inducement to sell or 
offer to sell distilled spirits to licensees; 

3. Provide or offer to provide gifis, entertainment or 
other forms of gratuity to licensees except at 
conventions, trade association meetings or similar 
gatherings as permitted in subdivision D 3; 

4. Provide or offer to provide any equipment, 
furniture, fixtures, property or other thing of value to 
licensees except as permitted by this regulation; 

5. Purchase or deliver distilled spirits or otherc 
alcoholic beverages for or to licensees or provide any·. 
services as inducements to licensees, except that this 
provision shall not preclude the sale or delivery of 
wine, beer or beverages by a licensed wholesaler; 

6. Be employed directly or indirectly in the 
manufacturing, bottling, importing or wholesaling of 
spirits and simultaneously be employed by a retail 
licensee; 

[ '/-, Provide 01' effeF !a !>ffl"ide ~aiat at sale material 
re lieeBsees; 

& Seliffi lleeBSees Oft SHat!ays <*eejlt a! ee!l'cea!ioas, 
!fade assoeiatiaa meetings, Oftd slmilaT ga!heriHgs "" 
permit!ed iH saBdi'.'isioa B ilt ] 

9, [ & 7. ] Solicit licensees on any premises other than 
on their licensed premises or at conventions, trade 
association meetings or similar gatherings as permitted 
in subdivision D 3; 

w, ( !}, 8. ] . Solicit or promote any brand or brands 
of distilled spirits without having on file with the 
board a letter from the manufacturer or brand owner 
authorizing the permittee to represent such brand or 
brands in the Commonwealth; or 

I+. ( fiJ, 9. ] Engage in solicitation of distilled spirits 
other than as authorized by law. 
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F. Refusal, suspension or revocation of permits. 

1. The board may refuse, suspend· or revoke a permit 
if it shall have reasonable cause to believe that any 
cause exists which would justify the board in refusing 
to issue such person a license, or that such person has 
violated any provision of this section or committed 
any other act that would justify the board in 
suspending or revoking a license. 

2. Before refusing, suspending or revoking such 
permit, the board shall follow the same administrative 
procedures accorded an applicant or licensee under 
the Alcoholic Beverage Control Act and regulations of 
the board. 

§ !h St!ftdfty deli'.'eries by whelesale•s pFehibile<l; 
exeeptieBs. 

PeFSeas Hemmed by 11>e l>eaFd I& sell aleeholie 1> e¥eFages 
a1 wholesale shall ma1re ae <leliveey I& relall ~liFehaseFs 
6ft Sti!lday, eJreejlt I& sllijls salliRg ffif a !'8f! m eall 
8\llside m 11>e Cemmenweallh, OF I& banijeel lieeasees. 

§ 9. Sunday deliveries by wholesalers prohibited; 
exceptions. 

Persons licensed by the board to sell alcoholic beverages 
at wholesale shall make no delivery to retail purchasers 
on Sunday, except to ships sailing for a port of call 
mtside of the Commonwealth, or to banquet licensees. ] 

VR 125-01-7. Other Provisions. 

§ 1. Transportation of alcoholic beverages and beverages; 
noncommercial permits; commercial carrier permits; 
refusal, suspension or revocation of permits; exceptions; 
out-of-state limitation not affected. 

A. Permits generally. 

The transportation within or through this Commonwealth 
of alcoholic beverages or beverages lawfully purchased 
within this Commonwealth is prohibited, except upon a 
permit issued by the board, when in excess of the 
following limits: 

I. Wine and beer. No limitation. 

2. Alcoholic beverages other than those described in 
subdivision A 1. Three gallons; provided, however, that 
not more than one gallon thereof shall be in packages 
containing less than 1/5 of a gallon. 

3. Beverages. No limitation. 

If any part of the alcoholic beverages being transported 
is contained in a metric-sized package, the three-gallon 
limitation shall be construed to be 12 liters, and not more 
than four liters shall be in packages smaller than 750 
'llilliliters. 
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The transportation within, into or through this 
Commonwealth of alcoholic beverages or beverages 
lawfully purchased outside of this Commonwealth is 
prohibited, except upon a permit issued by the board, 
when in excess of the following limits: 

l. Alcoholic beverages, including wine and beer. One 
gallon (four liters if any part is in a metric-sized 
package). 

2. Beverages. One case of not more than 384 ounces 
(12 liters if in metric-sized packages). 

If satisfied that the proposed transportation is otherwise 
lawful, the board shall issue a transportation permit, which 
shall accompany the alcoholic beverages or beverages at 
all times to the final destination. 

B. Commercial carrier permits. 

Commercial carriers desiring to engage regularly in the 
transportation of alcoholic beverages or beverages within, 
into or through this Commonwealth shall, except as 
hereinafter noted, file application in writing for a 
transportation permit upon forms furnished by the board. 
If satisfied that the proposed transportation is otherwise 
lawful, the board shall issue a transportation permit. Such 
permit shall not be transferable and shall authorize the 
carrier to engage in the regular transportation of alcoholic 
beverages or beverages upon condition that there shall 
accompany each such transporting vehicle: 

l. A bill of lading or other memorandum describing 
the alcoholic beverages or beverages being 
transported, and showing the names and addresses of 
the consignor and consignee, who shall be lawfully 
entitled to make and to receive the shipment; and 

2. Except for express companies and carriers by rail 
or air, a certified photocopy of the carrier's 
transportation permit. 

C. Refusal, suspension or revocation of permits. 

The board may refuse, suspend or revoke a carrier's 
transportation permit if it shall have reasonable cause to 
believe that alcoholic beverages or beverages have been 
illegally transported by such carrier or that such carrier 
has violated any condition of a permit. Before refusing, 
suspending or revoking such permit, the board shall 
accord the carrier involved the same notice, opportunity to 
be heard, and follow the same administrative procedures 
accorded an applicant or licensee under the Alcoholic 
Beverage Control Act. 
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D. Exceptions. 

There shall be exempt from the requirements of this 
section: 

l. Common carriers by water engaged in transporting 
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lawfully acquired alcoholic beverages for a lawful 
consignor to a lawful consignee; 

2. Persons transporting wine, beer, cider or beverages 
purchased from the board or a licensee of the board; 

3. Persons transporting alcoholic beverages or 
beverages which may be manufactured and sold 
without a license from the board; 

4. A licensee of the board transporting lawfully 
acquired alcoholic beverages or beverages he is 
authorized to sell in a vehicle owned or leased by the 
licensee; 

5. Persons transporting alcoholic beverages or 
beverages to the board, or to licensees of the board, 
provided that a bill of lading or a complete and 
accurate memorandum accompanies the shipment, and 
provided further, in the case of the licensee, that the 
merchandise is such as his license entitles him to sell; 

6. Persons transporting alcoholic beverages or 
beverages as a part of their official duties as federal, 
state or municipal officers or employees; and 

7. Persons transporting lawfully acquired alcoholic 
beverages or beverages in a passenger vehicle, other 
than those alcoholic beverages or beverages referred 
to in subdivisions D 2 and D 3, provided the same are 
in the possession of the bona fide owners thereof, and 
that no occupant of the vehicle possesses any alcoholic 
beverages in excess of the maximum limitations set 
forth in subsection A. 

E. One-gallon (four liters if any part in a metric-sized 
package) limitation. 

This regulation shall not be construed to alter the 
one-gallon (four liters if any part is in a metric-sized 
package) limitation upon alcoholic beverages which may 
be brought into the Commonwealth pursuant to § 4-84(d) 
of the Code of Virginia. 

§ 2. Procedures for handling cider; authorized licensees; 
containers; labels; markup; age limits. 

A. Procedures for handling cider. 

The procedures established by regulations of the board 
for the handling of wine having an alcoholic content of 
not more than 14% by volume shall, with the necessary 
change of detail, be applicable to the handling of cider, 
subject to the following exceptions and modifications. 

B. Authorized licensees. 

Licensees authorized to sell beer and wine, or either, at 
retail are hereby approved by the board for the sale of 
cider and such sales shall be made only in accordance 
with the age limits set forth below. 

C. Containers. 

Containers of cider shall have a capacity of not less 
than 12 ounces (375 milliliters if in a metric-sized 
package) nor more than one gallon (three liters if in a 
metric-sized package). 

D. Labels. 

If the label of the product is subject to approval by the 
federal government, a copy of the federal label approval 
shall be provided to the board. 

E. Markup. 

The markup or profit charged by the board shall be 
$.08 per liter or fractional part thereof. 

F. Age limits. 

Persons must be 21 years of age or older to purchase 
or possess cider. 

§ 3. Sacramental wine; purchase orders; permits; 
applications for permits; use of sacramental wine. 

A. Purchase orders. 

Purchase orders for sacramental wine shall be on 
separate order forms prescribed by the board and 
provided at cost if supplied by the board. 

B. Permits. 

Sales for sacramental purposes shall be only upon 
permits issued by the board without cost and on which the 
name of the wholesaler authorized to make the sale is 
designated. 

C. Applications for permits. 

Requests for permits by a religious congregation shall be 
in writing, executed by an officer of the congregation, and 
shall designate the quantity of wine and the name of the 
wholesaler from whom the wine shall be purchased. 

D. Use of sacramental wine. 

Wine purchased for sacramental purposes by a religious 
congregation shall not be used for any other purpose. 

§ 4. Alcoholic beverages for culinary purposes; permits; 
purchases; restrictions. 

A. Permits. 

The board may issue a culinary permit to a person 
operating a Eliftiftg """"' where meals are !>al>ill!ally 
set"<'e<l an establishment where food is prepared on the 
premises . The board may refuse to issue or may suspend 
or revoke such a permit for any reason that it may refusP 
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to issue, suspend or revoke a license. 

B. Purchases. 

Purchases sllaH be made ffilm ll!e l!eaffl at government 
stares ar at warehoHses aperatea by ll!e b6aftl; aoo all 
purchase reeeipls issl!etl by ll!e l>6!lffi sllaH be retained at 
ll!e permittee's !*Bee et busi11ess f6f a ~"'fie<~ et SBe yell!' 
aoo be available at all limes tiiH'illg business 1>aurs f6f 
iaspeelian by aey member et ll!e l!eaffl 6f Its ageats, 
PuFellases sllaH be made by certified 6f easllier's ellaelr, 
mnaey 6f<laF 6f easl!; el!Cejlt lllal H ll!e permittee Is alsa 
a licensee et ll!e b6aftl; remiltanee may be by e11ee1t 
<lrAwA upan a - aeeaufl! ifl ll!e fl!lffiC et ll!e licensee 
ar ifl ll!e !fa<le fl!lffiC et ll!e lieeasee mnbiflg ll!e purellase, 
proviaea lllal ll!e mnaey 6f<laF ar e11ee1t is ifl !Ht ameunt 
oo !aFgar IlleR ll!e purchase prie&. Distilled spirits shall be 
purchased from ABC retail stores. Wine and beer may be 
purchased from retail licensees when the permittee does 
not hold any retail on- or off-premises licenses. A 
permittee possessing a retail on- or off. premises license 
must purchase its wine and beer from a wholesaler. 
However, a permittee who only has an on- or on- and 
off-premises beer license may purchase its wine from a 
retail licensee. 

C. Records. 

Permittees shall keep complete and accurate records of 
their purchases of alcoholic beverages and beverages at 
the permittee's place of business for two years. The 
records shall be available for inspection and copying by 
any member of the board or its agents at any time during 
business hours. 

&. D. Restrictions. 

Alcoholic beverages purchased for culinary purposes 
shall not be sold or used lor any other purpose , ft6f sllaH 
ll!e l"'f"'it au!hOFi•e ll!e possessiaa et aey atl!er aleollolie 
beverages . They shall be stored ifl a !*Bee aesigHa!ed f6f 
ll!e purpose upan ll!e premises et at the permillee 
permittee's place of business , separate and apart from all 
other commodities , aoo eus!et!y ll!ereef sllaH be liH!lle<l 
to fle!'S6IIS designated ift WfillRg by ll!e permittee . 

§ 5. Procedures for druggists and wholesale druggists; 
purchase orders; records. 

A. Purchase orders. 

Purchases of alcohol by druggists or wholesale druggists 
shall be executed only on orders on forms supplied by the 
board. In each case the instructions on the forms relative 
to purchase and transportation shall be complied with. 

B. Records. 

Complete and accurate records shall be kept at the 
place of business of each druggist and wholesale druggist 
1or a period of two years, which records shall be available 
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at all times during business hours lor inspection by any 
member of the board or its agents. Such records shall 
show: 

I. The amount of alcohol purchased; 

2. The date of receipt; and 

3. The name of the vendor. 

In addition, records of wholesale druggists shall show: 

I. The date of each sale; 

2. The name and address of the purchaser; and 

3. The amount of alcohol sold. 

§ 6. Alcoholic beverages for hospitals, industrial and 
manufacturing users. 

A. Permits. 

The board may issue a yearly permit authorizing the 
shipment and transportation direct to the permittee of 
orders placed by the board for alcohol or other alcoholic 
beverages for any of the following purposes: 

1. For industrial purposes; 

2. For scientific research or analysis; 

3. For manufacturing articles allowed to be 
manufactured under the provisions of § 4-48 of the 
Code of Virginia; or 

4. For use in a hospital or home for the aged (alcohol 
only). 

Upon receipt of alcohol or other alcoholic beverages, 
one copy of the bill of lading or shipping invoice, 
accurately reflecting the date received and complete and 
accurate records of the transaction, shall be forwarded to 
the board by the permittee. 
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The application for such permits shall be on forms 
provided by the board. 

B. Permit fees. 

Applications for alcohol shall be accompanied by a fee 
of $10, where the order is in excess of 110 gallons during 
a calendar year, or a fee of $5.00 for lesser amounts. 
Applications for other alcoholic beverages shall be 
accompanied by a fee of 5.0% of the delivered cost to the 
place designated by the permittee. No fee shall be 
charged agencies of the United States or of the 
Commonwealth of Virginia or eleemosynary institutions. 

C. Storage. 

Monday, December 16, 1991 



Final Regulations 

A person obtaining a permit under this section shall: 

I. Store such alcohol or alcoholic beverages in a 
secure place upon the premises designated in the 
application separate and apart from any other articles 
kept on such premises; 

2. Maintain accurate records of receipts and 
withdrawals of alcohol and alcoholic beverages; 

3. Furnish to the board within 10 days after the end 
of the calendar year for which he was designated a 
permittee, a statement setting forth the amount of 
alcohol or alcoholic beverages on hand at the 
beginning of the previous calendar year, the amount 
purchased during the year, the amount withdrawn 
during the year, and the amount on hand at the end 
of the year. 

D. Refusal of permit. 

The board may refuse to designate a person as a 
permittee if it shall have reasonable cause to believe 
either that the alcohol or alcoholic beverages would be 
used for an unlawful purpose, or that any cause exists 
under § 4-31 of the Code of Virginia for which the board 
might refuse to grant the applicant any license. 

E. Suspension or revocation of permit. 

The board may suspend or revoke the designation as a 
permittee if it shall have reasonable cause to believe that 
the permittee has used or allowed to be used any alcohol 
or alcoholic beverages obtained under the provisions of 
this section for any purpose other than those permitted 
under the Code of Virginia, or has done any other act for 
which the board might suspend or revoke a license under 
§ 4-37 of the Code of Virginia. 

F. Access to storage and records. 

The board and its agents shall have free access during 
business hours to all places of storage and records 
required to be kept pursuant to this section for the 
purpose of inspection and examining such place and such 
records. 

§ 7. Praeedares Permits for &WflefS persons having 
alcoholic beverages distilled ffsm gf!liir, fruit, -
pFB<hw!s er 6llt& sabstaaees !aw!al!y grewa er pradaeed 
by Sl!eh ~ ~ IHl<i limilatiaas tliereoo . 

A. Permits. 

Aft """""" l>!wffig Any person who contracts with or 
engages a licensed distiller or fruit distiller to manufacture 
distilled spirits aut ef from grain fruit, fruit products or 
other substances !&;vll!!ly grown or lawfully produced by 
such person may !'e!!lffle lite liaishea p•aauet ooly "1'00 
shall obtain a board permit issl!e<! by lite iletffi!; wiHeiT 
before withdrawing the distilled spirits from the distilleJY'S 

premises. The permit shall accompany the shipment at all 
times. The application for the permit shall include the 
following: 

I. The name, address and license number (if any) of 
the consignee; 

2. The kind and quantity in gallons of alcoholic 
beverages; and 

3. The name of the company employed to transport 
the shipment. 

B. Limitations on permits. 

Permits shall be issued only for (i) distilled spirits 
shipments to the board, (ii) ll!r sale sales and shipments 
to a lawful consignee outside sf. Virgiaia the 
Commonwealth under a bona fide written contract lbere#er 
, IHl<i ll!r lite wi!Mrewal ef or (iii) shipments of distilled 
spirits samples ll!r lite 6Wftel"s liSe to the person growing 
or producing the substance distilled . Samples shall be 
packaged in containers of ooe piH! er 300 375 or 750 
milliliters and the words ,"Sample-Not for Sale ," shall be 
printed in letters of reasonable size on the label. 

§ 8. Manufacture, sale, etc., of "sterno," and similar 
substances for fuel purposes. 

No license from the board is required for the 
manufacture, sale, delivery and shipment of "Sterno,"· 
canned heal and similar substances intended for fuel 
purposes only. 

§ 9. Records to be kept by licensees generally; additional 
requirements for certain retailers; "sale" and "sell" 
defined; gross receipts; reports. 

A. Generally. 

All licensees of the board shall keep complete and 
accurate records at the licensee's place of business for a 
period of two years. The records shall be available for 
inspection and copying by any member of the board or its 
agents at any time during business hours. Licensees of the 
board may use microfilm, microfiche, disks or other 
available technologies for the storage of their records, 
provided the records so stored are readily subject to 
retrieval and made available for viewing on a screen or in 
hard copy by the board or its agents. 

B. Retail licensees. 

Retail licensees shall keep complete and accurate 
records, including invoices, of the purchases and sales of 
alcoholic beverages, and beverages, food and other 
merchandise. The records of alcoholic beverages and 
beverages shall be kept separate from other records. 

C. Mixed beverage restaurant licensees. 
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In addition to the requirements of subsections A and B 
above, mixed beverage restaurant licensees shall keep 
records of all alcoholic beverages purchased for sale as 
mixed beverages and records of all mixed beverage sales. 
The following actions shall also be taken: 

I. On delivery of a mixed beverage restaurant license 
by the board, the licensee shaH furnish to the board 
or its agents a complete and accurate inventory of all 
alcoholic beverages and beverages currently held in 
inventory on the premises by the licensee; and 

2. Once a year, each licensee shall submit on 
prescribed forms to the board an annual review 
report. The report is due within 30 days after the end 
of the mixed beverage license year and shall include: 

a. A complete and accurate inventory of all 
alcoholic beverages and beverages purchased for 
sale as mixed beverages and held in inventory at 
the close of business at the end of the annual 
review period; 

b. An accounting of the annual purchases of food, 
nonalcoholic beverages, alcoholic beverages, and 
beverages, including alcoholic beverages purchased 
for sale as mixed beverages, and miscellaneous 
items; and 

c. An accounting of the monthly and annual sales of 
all merchandise specified in subdivision C 2 b. 

D. "Sale" and ~<sell." 

The terms "sale" and "sell" shall include exchange, 
barter and traffic, and delivery made otherwise than 
gratuitously, by any means whatsoever, of mixed 
beverages, other alcoholic beverages and beverages, and of 
meals or food. 

E. Gross receipts; food, hors d'oeuvres, alcoholic 
beverages, etc. 

In determining "gross receipts from the sale of food" 
for the purposes of Chapter l.l (§ 4-98.1 et seq.) of Title 4 
of the Code of Virginia, a licensee shall not include any 
receipts for food for which there was no sale, as defined 
in this section. Food which is available at an unwritten, 
non-separate charge to patrons or employees during Happy 
Hours, private social gatherings, promotional events, or at 
any other time, shall not be included in the gross receipts. 
Food shall include hors d'oeuvres. 

If in conducting its review pursuant to § 4-98.7 of the 
Code of Virginia, the board determines that the licensee 
has failed or refused to keep complete and accurate 
records of the amounts of mixed beverages, other 
alcoholic beverages or beverages sold at regular prices, as 
well as at all various reduced and increased prices offered 
by the licensee, the board may calculate the number of 
'Ilixed drinks, alcoholic beverage and beverage drinks sold, 
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as determined from purchase records, and presume that 
such sales were made at the highest posted menu prices 
for such merchandise. 

F. Reports. 

Any changes in the officers, directors or shareholders 
owning 10% or more of the outstanding capital stock of a 
corporation shall be reported to the board within 30 days; 
provided, however, that corporations or their wholly owned 
subsidiaries whose corporate common stock is publicly 
traded and owned shall not be required to report changes 
in shareholders owning 10% or more of the outstanding 
capital stock. 

§ 10. Gifts of alcoholic beverages or beverages generally; 
exceptions; wine tastings; taxes and records. 

A. Generally. 

Gifts of alcoholic beverages or beverages by a licensee 
to any other person are prohibited except as otherwise 
provided in this section. 

B. Exceptions. 

Gifts of alcoholic beverages or beverages may be made 
by licensees as follows: 

I. Personal friends. Gifts may be made to personal 
friends as a matter of normal social intercourse when 
in no wise a shift or device to evade the provisions of 
this section. 

2. Samples. A wholesaler may give a retail licensee a 
sample serving or a package not then sold by such 
licensee of wine, beer or beverages, which such 
wholesaler otherwise may sell to such retail licensee, 
provided that in a case of packages the package does 
not exceed 52 fluid ounces in size (1.5 liter if in a 
metric-sized package) and the label bears the word 
"Sample" in lettering of reasonable size. Such samples 
may not be sold. For good cause shown the board 
may authorize a larger sample package. 

3. Hospitality rooms; conventions. A person licensed by 
the board to manufacture wine, beer or beverages 
may: 

a. Give samples of his products to visitors to his 
winery or brewery for consumption on premises 
only in a hospitality room approved by the board, 
provided the donees are persons to whom such 
products may be lawfully sold; and 

b. Host an event at conventions of national, regional 
or interstate associations or foundations organized 
and operated exclusively for religious, charitable, 
scientific, literary, civil affairs, educational or 
national purposes upon the premises occupied by 
such licensee, or upon property of the licensee 
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contiguous to such premises, or in a development 
contiguous to such premises, owned and operated by 
the licensee or a wholly owned subsidiary. 

4. Conventions; educational programs, including wine 
tastings; research; licensee associations. Licensed 
manufacturers, bottlers and wholesalers may donate 
beer, beverages or wines to: 

a. A convention, trade association or similar 
gathering, composed of licensees of the board, and 
their guests, when the alcoholic beverages or 
beverages donated are intended for consumption 
during the convention; 

b. Retail licensees attending a bona fide educational 
program relating to the alcoholic beverages or 
beverages being given away; 

c. Research departments of educational institutions, 
or alcoholic research centers, for the purpose of 
scientific research on alcoholism; 

d. Licensed manufacturers and wholesalers may 
donate wine to official associations of wholesale 
wine licensees of the board when conducting a bona 
fide educational program concerning wine, with no 
promotion of a particular brand, for members and 
guests of particular groups, associations or 
organizations. 

5. Conditions. Exceptions authorized by subdivisions B 
3 b and B 4 are conditioned upon the following: 

a. That prior written notice of the activity be 
submitted to the board describing it and giving the 
date, time and place of such; and 

b. That the activity be conducted in a room or 
rooms set aside for that purpose and be adequately 
supervised. 

C. Wine tastings. 

Wine wholesalers may participate in a wine tasting 
sponsored by a wine specialty shop licensee for its 
customers and may provide educational material, oral or 
written, pertaining thereto, as well as participate in the 
pouring of such wine. 

D. Taxes and records. 

Any gift authorized by this section shall be subject to 
the taxes imposed on sales by Title 4 of the Code of 
Virginia, and complete and accurate records shall be 
maintained. 

§ 11. Release of alcoholic beverages from customs and 
internal revenue bonded warehouses; receipts; violations; 
limitation upon sales. 

A. Release generally. 

Alcoholic beverages held in a United States customs 
bonded warehouse may be released therefrom for delivery 
to: 

1. The board; 

2. A person holding a license authorizing the sale of 
the alcoholic beverages at wholesale; 

3. Ships actually engaged in foreign trade or trade 
between the Atlantic and Pacific ports of the United 
States or trade between the United States and any of 
its possessions outside of the several states and the 
District of Columbia; or 

4. Persons for shipment outside this Commonwealth to 
someone legally entitled to receive the same under 
the laws of the state of destination. 

Releases to any other person shall be under a permit 
issued by the board and in accordance with the 
instructions therein set forth. 

B. Receipts. 

A copy of the permit if required, shall accompany the 
alcoholic beverages until delivery to the consignee. The 
consignee, or his duly authorized representative, shall 
acknowledge receipt of delivery upon a copy of th' 
permit, which receipted copy shall be returned to th' 
board by the permittee within 10 days after delivery. 

C. Violations. 

The board may refuse to issue additional permits to a 
permittee who has previously violated any provision of this 
section. 

D. Limitation upon sales. 

A maximum of six imperial gallons of alcoholic 
beverages may be sold, released and delivered in any 
30-day period to any member of foreign armed forces 
personnel. 

§ 12. Approval of warehouses for storage of alcoholic 
beverages not under customs or internal revenue bond; 
segregation of merchandise; release from storage; records; 
exception. 

A. Certificate of approval. 

Upon the application of a person qualified under the 
provisions of § 4-84.1 of the Code of Virginia, the board 
may issue a certificate of approval for the operation of a 
warehouse for the storage of lawfully acquired alcoholic 
beverages not under customs bond or internal revenue 
bond, if satisfied that the warehouse is physically secure. 
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B. Segregation. 

The alcoholic beverages of each owner shall be kept 
separate and apart from merchandise of any other person. 

C. Release from storage. 

Alcoholic beverages shall be released for delivery to 
persons lawfully entitled to receive the same only upon 
permit issued by the board, and in accordance with the 
instructions therein set forth. The owner of the alcoholic 
beverages, or the owner or operator of the approved 
warehouse as agent of such owner, may apply for release 
permits, for which a charge may be made by the board. 

D. Records. 

Complete and accurate records shall be kept at the 
warehouse for a period of two years, which records shall 
be available at all times during business hours for 
inspection by a member of the board or its agents. Such 
records shall include the following information as to both 
receipts and withdrawals: 

1. Name and address of owner or consignee; 

2. Date of receipt or withdrawal, as the case may be; 
and 

3. Type and quantity of alcoholic beverage. 

1 E. Exceptions. 

Alcoholic beverages stored by licensees pursuant to VR 
125-01-5, § 9 are excepted from the operation of this 
regulation. 

§ 13. Special mixed beverage licenses; locations; special 
privileges; taxes on licenses. 

A. Location. 

Special mixed beverage licenses may be granted to 
persons by the board at places primarily engaged in the 
sale of meals where the place to be occupied is owned by 
the government of the United States, or any agency 
thereof, is located on land used as a port of entry or 
egress to and from the United States, and otherwise 
complies with the requirements of § 7.1-21.1 of the Code 
of Virginia, which licenses shall convey all of the 
privileges and be subject to all of the requirements and 
regulations pertaining to mixed beverage restaurant 
licensees, except as otherwise altered or modified herein. 

B. Special privileges. 

"Meals" need not be "full meals," but shall at least 
constitute "light lunches," and the gross receipts from the 
sales lliefe6f sale of food and nonalcoholic beverages at 
such establishment shall be not less than 45% of the gross 
·eceipts from the sale of aleellelie aeverages, mixed 
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beverages ; ee•1erages as deffited ift ! 4-99 at the Gade at 
ViFgiHia, and meals food . 

C. Taxes on licenses. 

The annual tax on a special mixed beverage license 
shall be $500 and shall not be prorated; provided, 
however, that if application is made for a license of 
shorter duration, the tax thereon shall be $25 per day. 

§ 14. Definitions and requirements for beverage licenses. 

A. Definition. 

Wherever the term "beverages" appears in these 
regulations, it shall mean beverages as defined in § 4-99 of 
the Code of Virginia. Section 4-99 defines beverages as 
beer, wine, similar fermented malt, and fruit juice, 
containing 0.5% or more of alcohol by volume, and not 
more than 3.2% of alcohol by weight. 

B. Beverage licenses may be issued to carriers, and to 
applicants for retailers' licenses pursuant to § 4-102 of the 
Code of Virginia for either on-premises, off-premises, or 
on-and-off premises consumption, as the case may be, to 
persons meeting the qualifications of a licensee having like 
privileges with respect to the sale of beer. The license of 
a person meeting only the qualifications for an 
off-premises beer license shall contain a restriction 
prohibiting the consumption of beverages on premises. 
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§ 15. Wholesale alcoholic beverage and beverage sales; 
discounts, price-fixing; price increases; price discrimination; 
inducements. 

A. Discounts, price-fixing. 

No winery as defined in § 4-118.43 or brewery as 
defined in § 4-118.4 of the Code of Virginia shall require a 
person holding a wholesale license to discount the price at 
which the wholesaler shall sell any alcoholic beverage or 
beverage to persons holding licenses authorizing sale of 
such merchandise at retail. No winery, brewery, bottler or 
wine or beer importer shall in any other way fix or 
maintain the price at which a wholesaler shall sell any 
alcoholic beverage or beverage. 

B. Notice of price increases. 

No winery as defined in § 4-118.43 or brewery as 
defined in § 4-118.4 of the Code of Virginia shall increase 
the price charged any person holding a wholesale license 
for alcoholic beverages or beverages except by written 
notice to the wholesaler signed by an authorized officer or 
agent of the winery, brewery, bottler or importer which 
shall contain the amount and effective date of the 
increase. A copy of such notice shall also be sent to the 
board and shall be treated as confidential financial 
information, except in relation to enforcement proceedings 
for violation of this section. 
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No increase shall take effect prior to 30 calendar days 
following the date on which the notice is postmarked; 
provided that the board may authorize such price 
increases to take effect with less than the aforesaid 30 
calendar days• notice if a winery, brewery, bottler or 
importer so requests and demonstrates good cause 
therefor. 

C. No price discrimination by breweries and wholesalers. 

No winery as defined in § 4-118.43 or brewery as 
defined in § 4-118.4 of the Code of Virginia shall 
discriminate in price of alcoholic beverages between 
different wholesale purchasers and no wholesale wine or 
beer licensee shall discriminate in price of alcoholic 
beverages or beverages between different retail purchasers 
except where the difference in price charged by such 
winery, brewery or wholesale licensee is due to a bona 
fide difference in the cost of sale or delivery, or where a 
lower price was charged in good faith to meet an equally 
low price charged by a competing winery, brewery or 
wholesaler on a brand and package of like grade and 
quality. Where such difference in price charged to any 
such wholesaler or retail purchaser does occur, the board 
may ask and the winery, brewery or wholesaler shall 
furnish written substantiation for the price difference. 

D. Inducements. 

No person holding a license authorizing sale of alcoholic 
beverages or beverages at wholesale or retail shall 
knowingly induce or receive a discrimination in price 
prohibited by subsection C of this section. 

f *. Aleel>elie Be•;erage Gaatl'6! lleaffr. 
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f l-'h § 16. Farm wineries; percentage of Virginia products; 
other agricultural products; remote outlets. 

A. No more than 25% of the fruits, fruit juices or other 
agricultural products used by the farm winery licensee 
shall be grown or produced outside this state, except upon 
permission of the board as provided in § 4-25.1 B of the 
Code of Virginia. This 25% limitation applies to the total 
production of the farm winery, not individual brands or 
labels. 

B. The term "other agricultural products," as used in 
subsection A of this section, includes wine. 

C. A farm winery license limits retail sales to the 
premises of the winery and to two additional retail 
establishments which need not be located on the premises. 
These two additional retail outlets may be moved 
throughout the state as long as advance board approval is 

obtained for the location, equipment and facilities of each 
remote outlet. 

COUNCIL ON THE ENVIRONMENT 

Title of Regulation: VR 305-01-001. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1, 10.1-1206 and 62.1-195.1 of 
the Code of Virginia. 

Effective Date: January 16, 1992. 

Summary: 

The basic elements of council's public participation 
guidelines include (I) maintaining a general 
information mailing list of persons Interested in 
council's activities and a regulation mailing list for 
each regulatory proceeding; (ii) consulting with 
interested persons or forming standing or ad hoc 
committees as needed to obtain assistance in drafting 
regulations; (Ill) allowing 15 days of public comment 
after publication of a notice of Intended regulatory 
action (NOIRA); (iv) the council approving publication 
of draft regulations; (v) allowing at least 60 calendar 
days for public review and comment after publication 
of a notice of public comment (NOPC) in the Virginia 
Register, a Richmond area newspaper, and by other 
means deemed appropriate; (vi) providing for publi> 
hearings to receive comments on draft regulations, 
(vii) submitting the proposed regulation and supporting 
documentation to the Governor and the Department of 
Planning and Budget in conformance with the 
requirements of the Administrative Process Act and 
executive order concurrently with the distribution of 
the NOPC to the Registrar; and (viii) adopting final 
regulations in conformance with the Administrative 
Process Act and executive order. 

VR 305-01-001. Public Participation Guidelines. 

§ I. Definitions. 

The following words or terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Administrator" means the Administrator of the Virginia 
Council on the Environment or his designee. 

"Council" means the Council on the Environment 
established under § 10.1-1200 et seq. of the Code of 
Virginia. 

"Executive order" means any directive issued pursuant 
to § 9-6.14:9.1 A of the Administrative Process Act. 
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"Member agencies" means those agencies designated as 
members of the council in § 10.1-1202 of the Code of 
Virginia. 

"Person" means any corporation, 
partnership, one or more individuals, 
government or agency thereof. 

§ 2. Policy and application. 

association or 
or any unit of 

A. The procedures in § 3 of this regulation shall be used 
by the council for soliciUng the comments of interested 
persons in the formulation, development and repeal of 
regulations and any revisions thereto as required by the 
Administrative Process Act. These procedures shall be 
used in the entire formulation, drafting, promulgation and 
final adoption process. 

B. At the discretion of the council or the administrator, 
the procedures in § 3 may be supplemented by any means 
and in any manner necessary to gain additional public 
participation in the regulation adoption process or as 
necessary to meet federal requirements. 

c. The failure of any person or organization to receive 
any notice or copies of any documents shall not affect the 
validity of any regulation otherwise adopted in accordance 
with the Administrative Process Act and executive order. 

§ 3. Public participation procedures. 

·· A. The administrator shall establish and maintain a 
general information list consisting of persons expressing an 
interest in the adoption, amendment or repeal of 
regulations by the council. The administrator shall also 
develop and maintain a regulation development mailing list 
for each regulatory proceeding. The list shall consist of 
persons who express an interest in any specific regulatory 
proceeding and other persons the administrator believes 
have an interest in the regulatory proceeding. 

B. Whenever the council so directs or upon his own 
initiative, the administrator may begin the regulation 
adoption process according to these procedures and 
proceed to draft a regulatory proposal. 

c. The council or the administrator may consult with 
any person and may form and use either standing or 
ad-hoc advisory groups to assist in [ fl>e ] drafting and 
formulating a regulatory proposal. 

D. The administrator [ mey shall ] prepare and issue a 
notice of intended regulatory action (NOIRA) in 
accordance with the Administrative Process Act. A NOIRA 
shall include the notice of the opportunity to comment on 
issues to be addressed by a regulatory proposal, the time 
and date the public comment period will close, and the 
address where comments shall be directed. The public 
comment period shall remain open at least 15 calendar 
days after publication of the NOIRA in the Virginia 
Register. The administrator shall disseminate the NOIRA 
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to the public via the following: 

I. Distribution to the Registrar of Regulations for 
publication in the Virginia Register of Regulations, and 

2. Distribution to parties on the general information 
list established under subsection A of this section. 

E. After consideration of public comment on the NOIRA, 
the administrator may prepare a draft regulation, a notice 
of public comment (NOPC), and supporting documentation 
required by the Administrative Process Act and executive 
order. The NOPC shall include the notice of the 
opportunity to comment on the proposed regulation, the 
time and date the public comment period will close, and 
the address where comments shall be directed. 

F. [ The ] council shall approve the publication of draft 
regulations. Upon approving the release of a draft 
regulation for public review and comment, the 
administrator shall publish the NOPC in conformance with 
these guidelines. The public comment period shall remain 
open at least 60 days after publication of the NOPC in the 
Virginia Register of Regulations. 

G. The administrator shall disseminate the NOPC to the 
public via the following: 

1. Distribution to the Registrar of Regulations for 
publication in the Virginia Register and in a 
Richmond area newspaper, 

2. Distribution to persons on the regulation 
development list established under subsection A of this 
section, and 

3. Distribution by other means the administrator may 
deem appropriate. 

H. Upon approval of a draft regulation, council or the 
administrator may schedule one or more informational 
hearings to receive comments on a proposed regulation. 
Hearings may be held at any time during the public 
comment period. Advance notice shall be provided to the 
general public with respect to the time, date and place of 
hearings. 

I. Concurrently with distribution of the NOPC to the 
Registrar of Regulations, the [ ageaey council ] shall 
submit the proposed regulation and supporting 
documentation to the Office of the Governor and the 
Department of Planning and Budget in accordance with 
the Administrative Process Act and executive order. 

J. At the close of the public comment period, the 
remaining steps in the regulation adoption process shall be 
carried out in accordance with the Administrative Process 
Act and executive order. 

§ 4. Applicability. 
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The public participation procedures described in this 
regulation apply only to the regulatory proceedings of the 
Council on the Environment. Comments on the regulatory 
proceedings of a council member agency must be 
submitted directly to that member agency in conformance 
with its public participation guidelines. 

BOARD FOR HEARING AID SPECIALISTS 

Title Qf Regulation: VR 375-01-02. Board for Hearing Aid 
Specialists Regulations. 

Statutory Authority: §§ 54.1-113 and 54.1-201 of the Code of 
Virginia. 

Effective Date: January 15, 1992. 

Summary: 

This regulation will affect approximately 330 licensed 
hearing aid specialists and 40 temporary permit 
holders in the Commonwealth of Virginia who 
maintain or work in an established business and who 
engage in the business of selling or offering for sale 
hearing aids and accessories. The regulations have 
been reorganized to clarify sections covering 
requirements for licensure as physicians and out of 
state applicants who apply for licensure as a hearing 
aid specialist, and audiometer calibrations. 

VR 375-01-02. Board for Hearing Aid Specialists 
Regulations. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Audiologist" means any person who accepts 
compensation for examining, testing, evaluating, treating or 
counseling persons having or suspected of having disorders 
or conditions affecting hearing and related communicative 
disorders or who assists persons in the perception of sound 
and is not authorized by another regulatory or health 
regulatory board to perform any such services. 

"Licensed sponsor" means a licensed hearing aid 
specialist who is responsible for training one or more 
individuals holding a temporary permit. 

"Licensee" means any person holding a valid license 
under this chapter. 

"Otolaryngologist" means a licensed physician 
specializing in ear, nose and throat diseases disorders . 

"Otologist" means a licensed physician specializing in 
diseases of the ear. 

"Temporary permit holder" means any person who holds 
a valid temporary permit under this chapter. 

PART II. 
ENTRY REQUIREMENTS. 

§ 2.1. Entry requirements. 

The applicant must meet the following entry 
requirements: 

1. The applicant shall submit an application fee of 
$60. 

2. The applicant must be at least 18 years of age. 

3. The applicant shall have a good reputation for 
honesty, truthfulness, and fair dealing, and be 
competent to transact the business of a hearing aid 
specialist in such a manner as to safeguard the 
interests of the public. 

4. The applicant shall have successfully completed 
high school or a high school equivalency course. 

5. The applicant shall not have been convicted in any 
jurisdiction of a misdemeanor involving moral 
turpitude or of any felony. Any plea of nolo 
contendere shall be considered a conviction for 
purposes of this paragraph. The record of a conviction 
authenticated in such form as to be admissible in 
evidence under the laws of the jurisdiction where 
convicted shall be admissible as prima facie evidence 
of such conviction. 

6. The applicant shall have training and experience 
which covers the following subjecis as they pertain to 
hearing aid fitting and the sale of hearing aids, 
accessories and services: 

a. Basic physics of sound; 

b. Basic maintenance and repair of hearing aids; 

c. The anatomy and physiology of the ear; 

d. Introduction to psychological aspecis of hearing 
loss; 

e. The function of hearing aids and amplification; 

f. Visible disorders of the ear requiring medical 
referrals; 

g. Practical tests of proficiency in the required 
techniques as they pertain to the fitting of hearing 
aids; 

Virginia Register of Regulations 

926 



h. Pure tone audiometry, including air conduction, 
bone conduction, and related tests; 

i. Live voice or recorded voice speech audiometry, 
including speech reception, threshold testing and 
speech discrimination testing. 

j. Masking when indicated; 

k. Recording and evaluating audiograms and speech 
audiology to determine the proper selection and 
adaptation of hearing aids; 

l. Taking earmold impressions; 

m. Proper earmold selection; 

n. Adequate instruction in proper bearing aid 
orientation; 

o. Necessity of proper procedures in after-fitting 
checkup; and 

p. Availability of social service resources and other 
special resources for the bearing impaired. 

7. The applicant shall provide one of the following as 
verification of completion of the above training and 
experience: 

a. An affidavit on a form provided by the board 
signed by the licensed sponsor certifying that the 
requirements have been met; or 

b. A certified true copy of a transcript of courses 
completed at an accredited college or university, or 
other notarized documentation of completion of the 
required experience and training. 

§ 2.2. Examination. 

[A. The applicant shall pass an examination administered 
by the board with a minimum score of 75 on each section 
of the examination.] 

Bo [ Ao B. ] Any applicant failing to achieve a passing 
score on all sections in two successive attempts to take the 
examination must reapply. 

&. [ R C. ] If the temporary permit holder fails to 
achieve a passing score on any section of the examination 
in two successive attempts to take the examination, the 
temporary permit shall expire upon receipt of the 
examination failure letter resulting from the second 
attempt. 

:&. [ &. D. ] Tbe examination fee shall be $40. Tbe 
reexamination fee shall be $25 for each of the three 
sections taken. 

&. [ :&. E. ] Physicians licensed to practice in Virginia 
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and certified by the American Board of Otolaryngology or 
eligible for such certification shall not be required to pass 
an examination as a prerequisite to obtaining a license as 
a hearing aid specialist. 

§ 2.3. Temporary permit. 

A. A temporary permit shall be issued for a period of 
12 months and will be extended once for not longer !ban 
6 months. 

B. The application for a temporary permit shall include 
an affidavit signed by the licensed sponsor certifying that 
be assumes full responsibility for the competence and 
proper conduct of the temporary permit holder and will 
not assign the permit bolder to carry out independent field 
work until be is adequately trained for such independent 
activity. 

C. The licensed sponsor shall return the temporary 
permit to the board should the training program be 
discontinued for any reason. 
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D. The fee for a temporary permit shall be $60. 

§ 2.4. License by endorsement. 

Applicants holding a current license/certificate as a 
bearing aid specialist in another state or territory of the 
United States, based on requirements equivalent to and not 
conflicting with the provisions of these regulations, may 1>e 
gt'ftft!ed a Heease wt!OOI!t - examiftatieft may be 
granted a license upon successful completion of specified 
sections of the examination [ at the discretion of the board 
after a review of the application ]. The fee for 
endorsement shall be $60. 

§ 2.5. License for physicians. 

A. Tbe fee for a license for physicians shall be $60. 

B. The licensee shall also attach verification of 
certification by the American Board of Otolaryngology. 

PART III. 
RENEWAL. 

§ 3.1. License renewal required. 

A. Licenses issued under these regulations shall expire 
on December 31 of each even-numbered year. The 
Department of Commerce shall mail a renewal notice to 
the licensee outlining the procedures for renewal. Failure 
to receive this notice shall not relieve the licensee of the 
obligation to renew. 

B. Each licensee applying for renewal shall return the 
renewal notice and a fee of $110 to the Department of 
Commerce prior to the expiration date shown on the 
license. If the licensee fails to receive the renewal notice, 
a copy of !be license may be submitted with the required 
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fee. 

C. If the licensee fails to renew the license within 30 
days after the expiration date, an additional fee of $110 
shall be required. 

D. If the licensee fails to renew within six months of 
the expiration date on the license, the licensee must apply 
to have the license reinstated by submitting a 
reinstatement form and a renewal fee of $110 plus an 
additional $110 fee. 

E. Upon receipt of the application for reinstatement and 
the fee, the board may grant reinstatement of the license 
if the board is satisfied that the applicant continues to 
meet the requirements for the license. The board may 
require requalification, reexamination, or both, before 
granting the reinstatement. 

F. The board may deny renewal of a license for the 
same reasons as it may refuse initial licensure or 
discipline 1t11 - a current licensee. Upon such denial, 
the applicant may request that a hearing be held. 

G. All fees are nonrefundable. 

PART IV. 
STANDARDS OF PRACTICE. 

§ 4.1. Business records and practice. 

The following regulations shall apply with reference to 
the licensee's official records and public access. 

A. The licensee shall keep on record with the board the 
location of the licensee's records, which shall be accessible 
to the board, with or without notice, during reasonable 
business hours. The licensee shall notify the board in 
writing of any change of physical address within 30 days 
of such change. A post office box is not considered a 
physical address. 

B. The licensee shall be accessible to the public for 
expedient, reliable and dependable services, repairs, and 
accessories. 

§ 4.2. The licensee shall deliver to each purchaser at the 
time of a sale, repair or service: 

I. A receipt signed by the licensee and showing 
licensee's business address, license number and 
business telephone number, and 

a. The make and model of the hearing aid to be 
furnished, repaired or serviced and, in addition, 
serial numbers on models to be repaired and 
serviced; and 

b. The full terms of the sale clearly stated. 

2. If an aid which is not new is sold or rented, the 

purchase agreement and the hearing aid container 
shall be clearly marked "used" or "reconditioned," 
whichever is applicable, with terms of warranty, if 
any. 

§ 4.3. When first contact is established with any purchaser 
or prospective purchaser, the licensee shall: 

I. Provide a DISCLOSURE FORM prescribed by the 
board containing information that the person will need 
to obtain service/maintenance when the order is taken 
outside the specialist's office. The DISCLOSURE FORM 
shall include: 

a. Address and telephone number where the 
specialist can be reached. 

b. Days and hours contact can be made; 

c. Whether service/maintenance will be provided in 
the office or in the person's home; 

d. If the specialist has an office, address of the 
office as listed with the board; and 

e. If the specialist has no office in Virginia, a clear 
statement that there is no office in Virginia;. 

2. Advise that person that hearing aid specialists are 
not licensed to practice medicine; and 

3. Advise that person that no examination or 
representation made by the specialist should be 
regarded as a medical examination, opinion, or advice. 

a. A statement that this initial advice was given to 
the purchaser shall be entered on the purchase 
agreement in print as large as the other printed 
matter on the receipt. 

b. Exemption: Specialists who are physicians 
licensed to practice medicine in Virginia are exempt 
from the requirements of subdivisions 2 and 3 of § 
4.3. 

§ 4.4. The following terminology shall be used on all 
purchase agreements: 

1. The undersigned seller agrees to sell and the 
undersigned purchaser agrees to purchase hearing 
aid(s) and accessories, according to terms set forth 
below: 

a. The purchaser was advised that the seller is not 
a physician licensed to practice medicine; and 

b. No examination or representation made by the 
seller should be regarded as a medical examination, 
opinion, or advice. 

2. Exemption: Specialists who are physicians licensed 
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to practice medicine in Virginia are exempt from the 
requirements of subdivisions [ 1 ] a and b [ of ] § 4.4. 

§ 4.5. Any person engaging in the fitting and sale of 
hearing aids for a child under 18 years of age shall: 

I. Ascertain whether such child has been examined by 
a otolaryngologist for recommendation within six 
months prior to fitting; and 

2. No child shall be fitted without such 
recommendation. 

§ 4.6. Each licensee or holder of a temporary permit, in 
counseling and instructing adult clients and prospective 
adult clients related to the testing, fitting, and sale of 
hearing aids, shall be required to recommend that the 
client obtain a written statement signed by a licensed 
physician stating that the patient's hearing loss has been 
medically evaluated within the preceding six months and 
that the patient may be a candidate for a hearing aid. 
Should the client decline the recommendation: 

I. A statement of such declination shall be obtained 
from the client over his signature. 

2. Fully informed adult patients (18 years of age or 
older) may waive the medical evaluation because of 
personal or religious beliefs. 

3. The hearing aid specialist is prohibited from 
actively encouraging a prospective user to waive a 
medical examination. 

§ 4. 7. The information provided in subdivisions I and 2 of 
§ 4.6 must be made a part of the client's record kept by 
the hearing aid specialist. 

§ 4.8. Testing procedures. 

It shall be the duty of each licensee and holder of a 
temporary permit engaged in the fitting and sale of 
hearing aids to use appropriate testing procedures for each 
hearing aid fitting. All tests and case history information 
must be retained in the records of the specialist. The 
established requirements shall be: 

I. Air Conduction Tests A.N .S.I. standard frequencies 
of 500-1000-2000-4000 Hertz. Appropriate masking must 
be used if the difference between the two ears is 40 
dB or more at any one frequency. 

2. Bone Conduction Tests are to be made on every 
client-A.N.S.I. standards at 500-1000-2000-4000 Hertz. 
Proper masking is to be applied if the air conduction 
and bone conduction readings for the test ear at any 
one frequency differ by 15 dB or if lateralization 
occurs. 

3. Speech testings shall be made before and after 
fittings, and the type of test(s), method of 
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presentation, and results noted. 

4. The specialist shall check for the following 
conditions and, if they are found to exist, shall refer 
the patient to a physician unle>'S the patient can show 
that his present condition is under treatment or has 
been treated: 

a. Visible congenital or traumatic deformity of the 
ear. 

b. History of active drainage from the ear within 
the previous 90 days. 

c. History of sudden or rapidly progressive hearing 
loss within the previous 90 days. 

d. Acute or chronic dizziness. 

e. Unilateral hearing loss of sudden or recent onset 
within the previous 90 days. 

f. Audiometric air bone gap equal to or greater than 
15 dB at 500 Hertz, 1000 Hertz, and 2000 Hertz. 

g. Visible evidence or significant cerumen 
accumulation or a foreign body in the ear canal. 

h. Tinnitus as a primary symptom. 

i. Pain or discomfort in the ear. 

5. All tests shall have been conducted no more than 
six months prior to the fitting. 

§ 4.9. Calibration statement required. 

A. Audiometers used in testing the hearing impaired 
must be in calibration. 

B. Calibration must be done once a year or more often, 
if needed. 

C. A certified copy of an electronic audiometer 
calibration made within the past 12 months must be 
submitted to the board annually no later than November I 
of each year . 

§ 4.10. Grounds for discipline. 

The board may fine any licensee or suspend or revoke 
any license issued under the provisions of Chapter 15 of 
Title 54.1 of the Code of Virginia and the regulations of 
the board at any time after a hearing conducted pursuant 
to the provisions of the Administrative Process Act, 
Chapter 1.1:1 of Title 9 of the Code of Virginia when the 
licensee has been found in violation of: 

I. Improper conduct, including but not limited to: 

a. Obtaining or renewing a license by false or 
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fraudulent representation; 

b. Obtaining any fee or making any sale by fraud or 
misrepresentation; 

c. Employing to fit and sell hearing aids any person 
who does not hold a valid license or a temporary 
permit, or whose license or temporary permit is 
suspended; 

d. Using, causing, or promoting the use of any 
misleading, deceptive, or untruthful advertising 
matter, promotional literature, testimonial, guarantee, 
warranty, label, brand, insignia, or any other 
representation, whether disseminated orally or 
published; 

e. Advertising a particular model or type of hearing 
aid for sale when purchasers or prospective 
purchasers responding to the advertisement cannot 
purchase the advertised model or type; 

f. Representing that the service or advice of a 
person licensed to practice medicine or audiology 
will be used in the selection, fitting, adjustment, 
maintenance, or repair or hearing aids when that is 
not true; or using the words "physician," 
"audiologist,'' ''clinic," ''hearing service," "hearing 
center," or similar description of the services and 
products provided when such use is not accurate; 

g. Directly or indirectly giving, or offering to give, 
favors or anything of value to any person who in 
their professional capacity uses their position to 
influence third parties to purchase products offered 
for sale by a hearing aid specialist; or 

h. Failing to provide expedient, reliable and 
dependable services when requested by a client or 
client's guardian. 

2. Failure to include on the sales contract a statement 
regarding home solicitation, as required by federal 
and state law. 

3. Incompetence or negligence in fitting or selling 
bearing aids. 

4. Failure to provide required or appropriate training 
resulting in incompetence or negligence by a 
temporary permit holder under the licensee's 
sponsorship. 

5. Violation of any other requirement or prohibition of 
Part IV of these rules. 

6. Violating or cooperating with others in violating any 
provisions of Chapter 15 of Title 54.1 of the Code of 
Virginia or any regulation of the board. 

7. Having been convicted or found guilty regardless of 

adjudication in any jurisdiction of the United States of 
any felony or of a misdemeanor involving moral 
turpitude there being no appeal pending therefrom or 
the time for appeal having elapsed. Any pleas of nolo 
contendere shall be considered a conviction for the 
purpose of this paragraph. The record of a conviction 
certified or authenticated in such form as to be 
admissible in evidence of the law of the jurisdiction 
where convicted shall be admissible as prima facie 
evidence of such guilt. 

All previous rules of the Board for Hearing Aid 
Specialists are repealed. 
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COMMONMEJ\Lnt OF VIRGINIA 
APPLICATION FOR HEARING AID SPECIALIST LICENSE 

fOR OfriCE USE ONLY THE FOLLOWING FEES MUST ACCOMPANY THIS APPLICl\TION: 
FOR omct US& 0!11.! 

pf)ID. ~----1 
I"EE !..'«. 

CUSS/E"E~~ 
~IC. n ___ _ 

""' =::::::::::::~ <OO< 
Application fee - $60 

D (Required by ALL applicants) 

0 Licensure by reciprocity - $60 0 Licensure for physicl.ans - $60 

D Temporary permit - $60 D Examination fee - $40 

KXliMI:'LE: If you are a new, non-licensed 
applicant, you rm1st remit a $60 appli­
cation fee and a $60 temporary permit 
fee. 

TOTAL PAID ----

DEPARTMENT OF COMMERCE 
P. 0. Box 11066 

Richmond, Virginia 23230-1066 
-----------"'"'"'"'"'"'"'"'""'"""'"'"'="'"'"'''"'"'"'"'"'=====•"'"""'"'"""":.:=======,==,========----= 

1. NAME IN FULL'-------------------------

2. DATE OF BIRTH 3. SOCIAL SECURITY NUMBER ______ _ 

4. RESIDENCE ADDRESS ______ "7:_ ______ ..:._ _______ _ 

5. PHONE _ _L_L-------

6. BUSINESS ADDRESS< _______________________ _ 

---------------- 7. PHONE:C _ _L__J_ ____ _ 

8. Did you complete high school? YES "0 

9. PROFESSIONAL EXPERIENCE: - HEARING AID RELATED 

DATES NA.'!.E m· EMPLOYER NI\ME m· SUI'V. ,0, TO f,J!D ADDRESS rostTTON DUTIES OR DEPT. Hf.AD 

I 

10. What is your primary purpose in applying for this license and where will 
you practice upon being licensed? 

11. Do you hold a current license/registration :in another state?=,-,,----
If so, what state? Has your license in 
another state been revoked, suspended, or e:.cpired? If yes, 
provide an explanation on a separate sheet. ----

1:.!.. Have you ever been convicted :in any juris<l.:iction involving moral 
turp:itude or a felony? YES __ NO __ If yes, submit docwuen­
tation 

13. AFFIDAVIT (To ba ezecuted by every applicant) 

STATE OF-----------

COUN'l"Y OR CUY OF -----------

The undersigned being duly sworn deposes and says that he/she is the 
person who executed this application, that the statements herein 
contained are true, that he/she has not suppressed any_informat~on 
that might affect this appl:icat:ion, and that he/she has read and 
understands th:is affidavit. 

"SIGNATURE OF APPLICANT 

Subscribed and sworn to before me this ___ day of ______ _ "--· 
SIGNATURE OF NOTARY PUBLIC 

12. STATEMENT OF Ll:CENSl'D SPONSOR - A signed statement from the licensed 
sponsor indicating that the licensed sponsor assumes full responsili~lity 
for the competent and proper conduct of the temporary permit holder. 

I hereby certify that I am a licensed, practicing Hearinq Aid Specialist 
and on this date , 19 

is sponsored by me. Should he or she, at any ti.me, 
leave my employ or supervlsion, I will within forty-eiqht (48) hours 
notify the Secretary of the Virginia Board for Hearing Ald Specialists 
in writlng and by returning the temporary pernnt to the Board by 
certified mail. 

S!Gtud'llH£ Uf LLC:::t:SED SPONSOR 

LICENSE NU~lJE!l 

Revised 11/91 

"'''j .... 
= I» -:= 
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DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which 
excludes regulations that are necessary to meet the 
requirements of federal law or regulations, provided such 
regulations do not differ materially from those required by 
federal law or regulation. The Department of Housing and 
Community Development will receive, consider and 
respond to petitions by any interested person at any time 
with respect to reconsideration or revision. 

Title of Regulation: VR 394-01-21. Virginia Uniform 
Statewide Building Code, Volume I - New Construction 
Code/1990. 

Statutory Authority: §§ 36-98 and 36-99 of the Code of 
Virginia. 

Effective Date: February 1, 1992. 

Summarv: 

The 1990 edition of the Virginia Uniform Statewide 
Building Code, Volume 1 - New Construction Code 
(USBC) is a mandatory, statewide uniform regulation 
which must be complied with in the construction, 
alteration, repair, or conversion of all buildings or 
structures. Its purpose is to protect the health, safety 
and welfare of building users and to provide for 
energy conservation, water conservation and 
accessibility for the physically handicapped and aged. 
Technical requirements of the USBC are based on 
nationally recognized model codes and standards. 

This action incorporates by reference as part of the 
USBC the Final Fair Housing Accessibility Guidelines 
(24 CFR Chapter 1) promulgated by the U.S. 
Department of Housing and Urban Development 
(HUD) and the Americans with Disabilities Act 
Accessibility Guidelines (28 CFR Part 36) adopted by 
the U.S. Department of Justice. The HUD guidelines 
establlsh minimum accessibility requirements for the 
physically handicapped in the construction of new 
multi-family dwellings containing four or more 
dwelling units. The Justice Department guidelines 
establish minimum standards for accessibility for the 
disabled in new construction and alterations involving 
commercial facilities and places of public 
accommodation. 

The requirements of the HUD Guidelines were 
previously added to the USBC by amending the 
existing accessibility provisions (Addendum 3) of the 
regulation rather than incorporating the document by 
reference due to a difference in formatting between 
the federal guidelines and Addendum 3 of the USBC. 
This action deletes Addendum 3 of the regulation in 
its entirety and incorporates both federal documents 

by reference. 

VR 394-01-21. Virginia Uniform Statewide Building Code, 
Volume I - New Construction Code/1990. 

ARTICLE 1. 
ADOPTION, ADMINISTRATION AND ENFORCEMENT. 

SECTION 100.0. 
GENERAL. 

100.1. Title. These regulations shall be known as Volume I 
- New Construction Code of the 1990 edition of the 
Virginia Uniform Statewide Building Code. Except as 
otherwise indicated, USBC, and code, as used herein, shall 
mean Volume I - New Construction Code of the 1990 
edition of the Virginia Uniform Statewide Building Code. 

Note: See Volume II - Building Maintenance Code for 
maintenance regulations applying to existing buildings. 

100.2. Authority. The USBC is adopted under authority 
granted the Board of Housing and Community 
Development by the Uniform Statewide Building Code Law, 
Chapter 6, Title 36, Code of Virginia. 

100.3. Purpose and scope. The purpose of the USBC is to 
ensure safety to life and property from all hazards 
incident to building design, construction, use, repair, 
removal or demolition. Buildings shall be permitted to b~ 
constructed at the least possible cost consistent wit 
nationally recognized standards for health, safety, enerm 
conservation, water conservation, adequate egress facilities, 
sanitary equipment, light and ventilation, fire safety, 
structural strength, and physically handicapped and aged 
accessibility. As provided in the Uniform Statewide 
Building Code Law, Chapter 6, Title 36, Code of Virginia, 
the USBC supersedes the building codes and regulations of 
the counties, municipalities and other political subdivisions 
and state agencies, relating to any construction, 
reconstruction, alterations, conversion, repair or use of 
buildings and installation of equipment therein. The USBC 
does not supersede zoning ordinances or other land use 
controls that do not effect the manner of construction or 
materials to be used in the construction, alteration or 
repair of a building. 

100.4. Adoption. The 1990 edition of the USBC was adopted 
by order of the Board of Housing and Community 
Development on November 19, 1990. This order was 
prepared according to requirements of the Administrative 
Process Act. The order is maintained as part of the 
records of the Department of Housing and Community 
Development, and is available for public inspection. 

100.5. Effective date. The 1990 edition of the USBC shall 
become effective on March 1, 1991. 

100.6. Application. The USBC shall apply to an buildings, 
structures and associated equipment which are constructed, 
altered, repaired or converted in use after March 1, 199' 
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Buildings and structures that were designed within one 
year prior to March 1, 1991, shall be subject to the 
previous edition of the code provided that the permit 
application is submitted by March I, 1992. This provision 
shall also apply to subsequent amendments to this edition 
of the code based on the effective date of the 
amendments. 

Exception: Yse Gre1!J> R-;l lmilaiags Sll6jeet ta SeettaB 
~ '* Aa<leaaem 3 fM - aa a~plieatiaH is 
sabmf!led aJ'teF ~!evemaer ±-; HWl, shall e6fHj>iy wi!lr 
ameaamea!s e!!eetive ~!evemeer ±-; m Buildings and 
structures for which a permit application is submitted 
after Februal}' 1, 1992, shall comply with applicable 
provisions of Section 512.0 . 

100.6.1. Industrialized buildings and manufactured homes. 
Industrialized buildings registered under the Virginia 
Industrialized Building Safety Law and manufactured 
homes labered under the Federal Manufactured Housing 
Construction and Safety Standards shall be exempt from 
the USBC; however, the building official shall be 
responsible for issuing permits, inspecting the site work 
and installation of industrialized buildings and 
manufactured homes, and issuing certificates of occupancy 
for such buildings when all work is completed 
satisfactorily. 

100.7. Exemptions. The following buildings, structures and 
equipment are exempted from the requirements of the 
!SBC: 

( 

l. Farm buildings and structures not used for 
residential purposes; however, such buildings and 
structures lying within a flood plain or in a 
mudslide-prone area shall be subject to the applicable 
flood proofing or mudslide regulations. 

2. Equipment installed by a provider of publicly 
regulated utility service and electrical equipment used 
for radio and television transmission. The exempt 
equipment shall be under the exclusive control of the 
public service agency and located on property by 
established rights; however, the buildings, including 
their service equipment, housing such public service 
agencies shall be subject to the USBC. 

3. Manufacturing and processing machines and 
equipment; however, the buildings, including service 
equipment, housing such machinery and equipment 
shall be subject to the USBC. 

4. Parking lots and sidewalks; however, parking lots 
and sidewalks which form part of an accessible route, 
as defined by ANSI Al17.l - 1986 shall comply with 
the requirements of Section 512.0. 

5. Recreational equipment such as swing sets, sliding 
boards, climbing bars, jungle gyms, skateboard ramps, 
and similar equipment when such equipment is a 
residential accessory use not regulated by the Virginia 
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Amusement Device Regulations. 

SECTION 101.0. 
REFERENCE STANDARDS AND AMENDMENTS. 

101.1. Adoption of model codes and standards. The 
following model building codes and all portions of other 
model codes and standards that are referenced in this 
Code are hereby adopted and incorporated in the USBC. 
Where differences occur between provisions of the USBC 
and the referenced model codes or standards, the 
provisions of the USBC shall apply. Where differences 
occur between the technical provisions of the model codes 
and their referenced standards, the provisions of the 
model code shall apply. 

The referenced model codes are: 

933 

THE BOCA NATIONAL BUILDING CODE/1990 
EDITION 

(also referred to herein as BOCA Code) 

Published by: 

Building Officials and Code Administrators 
International, Inc. 
4051 West Flossmoor Road 
Country Club Hills, Illinois 60478-5795 
Telephone No. (708) 799-2300 

Note: The following major subsidiary model codes are 
among those included by reference as part of the 
BOCA National Building Code/!990 Edition: 

BOCA National Plumbing Code/1990 Edition 

BOCA National Mechanical Code/1990 Edition 

NFiPA National Electrical Code/1990 Edition 

The permit applicant shall have the option to select as 
an acceptable alternative for detached one and two family 
dwellings and one family townhouses not more than three 
stories in height and their accessory structures the 
following standard: 

CABO ONE AND TWO FAMILY DWELLING CODE/1989 
EDITION and 1990 Amendments (also referred to herein 
as One and Two Family Dwelling Code) 

Jointly published by: 

Building Officials and Code Administrators 
International, Inc. 

Southern Building Code Congress and International 
Conference of Building Officials. 

101.2. General administrative and enforcement 
amendments to referenced codes. All requirements of the 
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referenced model codes that relate to fees, permits, 
certification of fitness, unsafe notices, unsafe conditions, 
maintenance, disputes, condemnation, inspections, existing 
buildings, existing structures, certification of compliance, 
approval of plans and specifications and other procedural, 
administrative and enforcement matters are deleted and 
replaced by the provisions of Article 1 of the USBC. 

Note: The purpose of this provision is to eliminate 
overlap, conflict and duplication by providing a single 
standard for administration and enforcement of the 
USBC. 

101.3. Amendments to the BOCA Code. The amendments 
noted in Addendum 1 of the USBC shall be made to the 
specified articles and sections of the BOCA National 
Building Code/1990 Edition for use as part of the USBC. 

10 1.4. Amendments to the One and Two Family Dwelling 
Code. The amendments noted in Addendum 2 of the USBC 
shall be made to the indicated chapters and sections of 
the One and Two Family Dwelling Code/1989 Edition and 
1990 Amendments for use as part of the USBC. 

SECTION 102.0. 
LOCAL BUILDING DEPARTMENTS. 

102.1. Responsibility of local governments. Enforcement of 
the USBC Volume I shall be the responsibility of the local 
building department in accordance with § 36-105 of the 
Code of Virginia. Whenever a local government does not 
have such a building department, it shall enter into an 
agreement with another local government or with some 
other agency, or a state agency approved by the Virginia 
Department of Housing and Community Development lor 
such enforcement. The local building department and its 
employees may be designated by such names or titles as 
the local government considers appropriate. 

102.2. Building official. Each local building department 
shall have an executive official in charge, hereinafter 
referred to as the building official. 

102.2.1. Appointment. The building official shall be 
appointed in a manner selected by the local government 
having jurisdiction. After appointment, he shall not be 
removed from office except for cause after having been 
afforded a full opportunity to be heard on specific and 
relevant charges by and before the appointing authority. 
The local government shall notify the Office of 
Professional Services within 30 days of the appointment or 
release of the building official. The building official must 
complete an orientation course approved by the 
Department of Housing and Community Development 
within 90 days after appointment. 

102.2.2. Qualifications. The building official shall have at 
least five years of building experience as a licensed 
professional engineer or architect, building inspector, 
contractor or superintendent of building construction, with 
at least three years in responsible charge of work, or shall 

have any combination of education and experience which ~ 
would confer equivalent knowledge and ability. The 
building official shall have general knowledge of sound 
engineering practice in respect to the design and 
construction of buildings, the basic principles of fire 
prevention, the accepted requirements for means of egress 
and the installation of elevators and other service 
equipment necessary for the health, safety and general 
welfare of the occupants and the public. The local 
governing body may establish additional qualification 
requirements. 

102.2.3. Certification. The building official shall be certified 
in accordance with Part !!I of the Virginia Certification 
Standards for Building and Amusement Device Inspectors, 
Blasters and Tradesmen within three years after the date 
of employment. 

Exception: An individual employed as the building 
official in any locality in Virginia prior to April l, 
!983, shall be exempt from certification while 
employed as the building official in that jurisdiction. 
This exemption shall not apply to subsequent 
employment as the building official in another 
jurisdiction. 

102.3. Qualifications of technical assistants. A technical 
assistant shall have at least three years of experience in 
general building construction. Any combination of 
education and experience which would confer equivalent , 
knowledge and ability shall be deemed to satisfy thist 
requirement. The local governing body may establish, 
additional qualification requirements. 

102.3.1. Certification of technical assistants. Any person 
employed by, or under contract to, a local governing body 
for determining compliance with the USBC shall be 
certified in their trade field within three years after the 
date of employment in accordance with Part III of the 
Virginia Certification Standards for Building and 
Amusement Device Inspectors, Blasters and Tradesmen. 

Exception: An individual employed as the building, 
electrical, plumbing, mechanical, fire protection 
systems inspector or plans examiner in Virginia prior 
to March 1, 1988, shall be exempt from certification 
while employed as the technical assistant in that 
jurisdiction. This exemption shall not apply to 
subsequent employment as a technical assistant in 
another jurisdiction. 

l 02.4. Relief from personal responsibility. The local 
building department personnel shall not be personally 
liable for any damages sustained by any person in excess 
of the policy limits of errors and omissions insurance, or 
other equivalent insurance obtained by the locality to 
insure against any action that may occur to persons or 
property as a result of any act required or permitted in 
the discharge of o!ficial duties while assigned to the 
department as employees. The building official or 
subordinates shall not be personally liable for costs in any 
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action, suit or proceedings that may be instituted in 
pursuance of the provisions of the USBC as a result of any 
act required or permitted in the discharge of official 
duties while assigned to the department as employees, 
whether or not said costs are covered by insurance. Any 
suit instituted against any officer or employee because of 
an act performed by that officer or employee in the 
discharge of official duties and under the provisions of the 
USBC may be defended by the department's legal 
representative. 

102.5. Control of conflict of interests. The mtmmum 
standards of conduct for building officials and technical 
assistants shall be in accordance with the provisions of the 
State and Local Government Confiict of Interests Act, 
Chapter 40.1 (§ 2.1-639.1 et seq.) of Title 2.1 of the Code 
of Virginia. 

SECTION 103.0. 
DUTIES AND POWERS OF THE BUILDING 

OFFICIAL. 

103.1. General. The building official shall enforce the 
provisions of the USBC as provided herein and as 
interpreted by the State Building Code Technical Review 
Board in accordance with § 36-118 of the Code of Virginia. 

I 03.2. Modifications. The building official may grant 
modifications to any of the provisions of the USBC upon 
application by the owner or the owner's agent provided 
he spirit and intent of the USBC are observed and public 
i\ealth, welfare and safety are assured. 

Note: The current editions of many nationally 
recognized model codes and standards are referenced 
by the Uniform Statewide Building Code. Future 
amendments do not automatically become part of the 
USBC; however, the building official should give 
consideration to such amendments in deciding whether 
a requested modification should be granted. See State 
Building Code Technical Review Board Interpretation 
Number 64/81 issued November 16, 1984. 

103.2.1. Supporting data. The building official may require 
the application to include architectural and engineering 
plans and specifications that include the seal of a 
professional engineer or architect. The building official 
may also require and consider a statement from a 
professional engineer, architect or other competent person 
as to the equivalency of the proposed modification. 

l 03.2.2. Records. The application for modification and the 
final decision of the building official shall be in writing 
and shall be officially recorded with the copy of the 
certificate of use and occupancy in the permanent records 
of the local building department. 

103.3. Delegation of duties and powers. The building 
official may delegate duties and powers subject to any 
limitations imposed by the local government, but shall be 
·esponsible that any powers and duties delegated are 
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carried out in accordance with the USBC. 

1 03.4. Department records. The building official shall keep 
records of applications received, permits and certificates 
issued, reports of inspections, notices and orders issued 
and such other matters as directed by the local 
government. A copy of the certificate of use and 
occupancy and a copy of any modification of the USBC 
issued by the building official shall be retained in the 
official records, as long as the building to which it relates 
remains in existence. Other records may be disposed of in 
accordance with the provisions of the Virginia Public 
Records Act, (i) after one year in the case of buildings 
under 1,000 square feet in area and one and two family 
dwellings of any area, or (ii) after three years in the case 
of all other buildings. 
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SECTION 104.0. 
FEES. 

104.1. Fees. Fees may be levied by the local governing 
body in order to defray the cost of enforcement and 
appeals in accordance with § 36-105 of the Code of 
Virginia. 

104.2. When payable. A permit shall not be issued until the 
fees prescribed by the local government have been paid to 
the authorized agency of the jurisdiction, nor shall an 
amendment to a permit be approved until any required 
additional fee has been paid. The local government may 
authorize delayed payment of fees. 

104.3. Fee schedule. The local government shall establish a 
fee schedule. The schedule shall incorporate unit rates 
which may be based on square footage, cubic footage, cost 
of construction or other appropriate criteria. 

1 04.4. Refunds. In the case of a revocation of a permit or 
abandonment or discontinuance of a building project, the 
local government shall provide fee refunds for the portion 
of the work which was not completed. 

104.5. Fee levy. Local governing bodies shall charge each 
permit applicant an additional 1.0% (levy) of the total fee 
for each building permit. This additional 1.0% levy shall 
be transmitted quarterly to the Department of Housing and 
Community Development and shall be used to support the 
training programs of the Virginia Building Code Academy. 

Exception: Localities which maintain training 
academies that are accredited by the Department of 
Housing and Community Development may retain such 
levy. 

104.5.1. Levy adjustment. The Board of Housing and 
Community Development shall annually review the 
percentage of this levy and may adjust the percentage not 
to exceed 1.0%. The annual review shall include a study 
of the operating costs for the previous year's Building 
Code Academy, the current balance of the levy collected, 
and the operational budget projected for the next year of 
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the Building Code Academy. 

104.5.2. Levy cap. Annual collections of this levy which 
exceed $500,000, or any unobligated fund balance greater 
than one-third of that fiscal year's collections shall be 
credited against the levy to be collected in the next fiscal 
year. 

SECTION 105.0. 
APPLICATION FOR CONSTRUCTION PERMIT. 

105.1. When permit is required. Written application shall 
be made to the building official when a construction 
permit is required. A permit shall be issued by the 
building official before any of the following actions subject 
to the USBC may be commenced: 

1. Constructing, enlarging, altering, repairing, or 
demolishing a building or structure. 

2. Changing the use of a building either within the 
same use group or to a different use group when the 
new use requires greater degrees of structural 
strength, fire protection, exit facilities or sanitary 
provisions. 

3. Installing or altering any equipment which is 
regulated by this code. 

4. Removing or disturbing any asbestos containing 
materials during demolition, alteration, renovation of 
or additions to buildings or structures. 

Exceptions: 

1. Ordinary repairs which do not involve any violation 
of the USBC shall be exempt from this provision. 
Ordinary repairs shall not include the removal, 
addition or relocation of any wall or partition, or the 
removal or cutting of any structural beam or bearing 
support, or the removal, addition or relocation of any 
parts of a building affecting the means of egress or 
exit requirements. Ordinary repairs shall not include 
the removal, disturbance, encapsulation, or enclosure 
of any asbestos containing material. Ordinary repairs 
shall not include additions, alterations, replacement or 
relocation of the plumbing, mechanical, or electrical 
systems, or other work affecting public health or 
general safety. The term "ordinary repairs" shall 
mean the replacement of the following materials with 
like materials: 

a. Painting. 

b. Roofing when not exceeding 100 square feet of 
roof area. 

c. Glass when not located within specific hazardous 
locations as defined in Section 2203.2 of the BOCA 
Code and all glass repairs in Use Group R-3 and 
R-4 buildings. 

d. Doors, except those in fire-rated wall assemblies , . 
or exitways. 

e. Floor coverings and porch flooring. 

f. Repairs to plaster, interior tile work, and other 
wall coverings. 

g. Cabinets installed in residential occupancies. 

h. Wiring and equipment operating at less than 50 
volts. 

2. A permit is not required to install wiring and 
equipment which operates at less than 50 volts 
provided the installation is not located in a 
noncombustible plenum, or is not penetrating a 
fireresistance rated assembly. 

3. Detached utility sheds 150 square feet or less in 
area and 8 feet 6 inches or less in height when 
accessory to Use Group R-3 or R-4 buildings. 

105.1.1. Authorization of work. The building official may 
authorize work to commence pending receipt of written 
application. 

105.2. Who may apply for a permit. Application for a 
permit shall be made by the owner or lessee of the 
building or agent of either, or by the licensed professional 
engineer, architect, contractor or subcontractor (or their 

1
' 

respective agents) employed in connection with the , 
proposed work. If the application is made by a · 
professional engineer, architect, contractor or subcontractor 
(or any of their respective agents), the building official 
shall verify that the applicant is either licensed to practice 
in Virginia, or is exempt from licensing under the Code of 
Virginia. The full names and addresses of the owner, 
lessee and the applicant, and of the responsible officers if 
the owner or lessee is a corporate body, shall be stated in 
the application. The building official shall accept and 
process permit applications through the mail. The building 
official shall not require the permit applicant to appear in 
person. 

105.3. Form of application. The application for a permit 
shall be submitted on forms supplied by the building 
official. 

105.4. Description of work. The application shall contain a 
general description of the proposed work, its location, the 
use of all parts of the building, and of all portions of the 
site not covered by the building, and such additional 
information as may be required by the building official. 

105.5. Plans and specifications. The application for the 
permit shall be accompanied by not less than two copies 
of specifications and of plans drawn to scale, with 
sufficient clarity and dimensional detail to show the nature 
and character of the work to be performed. Such plans 
and specifications shall include the seal and signature of.· 
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.b.e architect or engineer under whose superviSion they 
were prepared, or if exempt under the provisions of state 
law, shall include the name, address,. and occupation of 
the individual who prepared them. When quality of 
materials is essential for conformity to the USBC, specific 
information shall be given to establish such quality. In 
cases where such plans and specifications are exempt 
under state law, the building official may require that they 
include the signature and seal of a professional engineer 
or architect. 

Exceptions: 

1. The building official may waive the requirement for 
filing plans and specifications when the work involved 
is of a minor nature. 

2. Detailed plans may be waived by the building 
official for buildings in Use Group R-4, provided 
specifications and outline plans are submitted which 
satisfactorily indicate compliance with the USBC. 

Note: Information on the types of construction 
exempted from the requirement for a professional 
engineer's or architect's seal and signature is included 
in Addenda 4 and 10. 

105.5.1. Site plan. The application shall also contain a site 
plan showing to scale the size and location of all the 
•>roposed new construction and all existing buildings on the 

'te, distances from lot lines, the established street grades 
.Jnd the proposed finished grades. The building official 
may require that the application contain the elevation of 
the lowest floor of the building. It shall be drawn in 
accordance with an accurate boundary line survey. In the 
case of demolition, the site plan shall show all 
construction to be demolished and the location and size of 
all existing buildings and construction that are to remain 
on the site. In the case of alterations, renovations, repairs 
and installation of new equipment, the building official 
may waive submission of the site plan or any parts 
thereof. 

105.6. Plans review. The building official shall examine all 
plans and applications for permits within a reasonable 
time after filing. If the application or the plans do not 
conform to the requirements of the USBC, the building 
official shall reject such application in writing, stating the 
reasons for rejection. 

105.7. Approved plans. The building official shall stamp 
"Approved" or provide an endorsement in writing on both 
sets of approved plans and specifications. One set of such 
approved plans shall be retained by the building official. 
The other set shall be kept at the building site, open to 
inspection by the building official at all reasonable times. 

105.8. Approval of partial plans. The building official may 
issue a permit for the construction of foundations or any 
other part of a building before the plans and specifications 
'1r the entire building have been submitted, provided 
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adequate information and detailed statements have been 
filed indicating compliance with the pertinent requirements 
of the USBC. The holder of such permit for the 
foundations or other part of a building shall proceed with 
construction operations at the holder's risk, and without 
assurance that a permit for the entire building will be 
granted. 

105.9. Engineering details. The building official may 
require adequate details of structural, mechanical, 
plumbing, and electrical work to be filed, including 
computations, stress diagrams and other essential technical 
data. All engineering plans and computations shall include 
the signature of the professional engineer or architect 
responsible for the design. Plans for buildings more than 
two stories in height shall indicate where floor 
penetrations will be made for pipes, wires, conduits, and 
other components of the electrical, mechanical and 
plumbing systems. The plans shall show the material and 
methods for protecting such openings so as to maintain the 
required structural integrity, fireresistance ratings, and 
firestopping affected by such penetrations. 

105.10. Asbestos inspection in buildings to be renovated or 
demolished. A local building department shall not issue a 
building permit allowing a building for which an initial 
building permit was issued before January 1, 1978, to be 
renovated or demolished until the local building 
department receives a certification from the owner or the 
owner's agent that the building has been inspected for 
asbestos, in accordance with standards developed pursuant 
to subdivision 1 of subsection A of § 2.1-526.14:1 of the 
Code of Virginia that response actions will be undertaken 
in accordance with the requirements of the Clean Air Act 
National Emission Standard for the Hazardous Air 
Pollutant (NESHAPS) (40 CFR 61, Subpart M) the 
management standards for asbestos-containing materials 
prepared by the Department of General Services in 
accordance with § 2.1-526.14:2 of the Code of Virginia, and 
the asbestos worker protection requirements established by 
the U.S. Occupational Safety and Health Administration for 
construction workers (29 CFR 1926.58). 

937 

Exceptions: 

I. Single family dwellings. 

2. Residential housing with four or fewer units. 

3. Farm buildings. 

4. Buildings less than 3,500 square feet in area. 

5. Buildings with no central heating system. 

6. Public utilities required by law to give notification 
to the Commonwealth of Virginia and to the United 
States Environmental Protection Agency prior to 
removing asbestos in connection with the renovation 
or demolition of a building. 
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105.10.1. Replacement of roofing, floorcovering, or siding 
materials. To meet the inspection requirements of Section 
105.10 except with respect to schools, asbestos inspection 
of renovation projects consisting only of repair or 
replacement of roofing, floorcovering, or siding materials 
may be satisfied by: 

1. A statement that the materials to be repaired or 
replaced are assumed to contain asbestos and that 
asbestos installation, removal, or encapsulation will be 
accomplished by a licensed asbestos contractor or a 
licensed asbestos roofing, flooring, siding contractor; or 

2. A certification by the owner that sampling of tbe 
material to be renovated was accomplished by an RFS 
inspector as defined in § 54.1-500 of the Code of 
Virginia and analysis of the sample showed no 
asbestos to be present. 

105.11. Amendments to application. Amendments to plans, 
specifications or other records accompanying the 
application for permit may be filed at any time before 
completion of the work for which the permit is issued. 
Such amendments shall be considered part of tbe original 
application and shall be filed as such. 

105.12. Time limitation of application. An application for a 
permit for any proposed work shall be considered to have 
been abandoned six months after notification by the 
building official that the application is defective unless the 
applicant has diligently sought to resolve any problems 
that are delaying issuance of the permit; except that for 
reasonable cause, the building official may grant one or 
more extensions of time. 

SECTION 106.0. 
PROFESSIONAL ENGINEERING AND 

ARCHITECTURAL SERVICES. 

106.!. Special professional services; when required. The 
building official may require representation by a 
professional engineer or architect for buildings and 
structures which are subject to special inspections as 
required by Section 1308.0. 

1 06.2. Attendant fees and costs. All fees and costs related 
to the performance of special professional services shall 
be the responsibility of the building owner. 

SECTION 107.0. 
APPROVAL OF MATERIALS AND EQUIPMENT. 

107.1. Approval of materials; basis of approval. The 
building official shall require that sufficient technical data 
be submitted to substantiate the proposed use of any 
material, equipment, device or assembly. If it is 
determined !bat the evidence submitted is satisfactory 
proof of performance for the use intended, the building 
official may approve its use subject to the requirements of 
the USBC. In determining whether any material, 
equipment, device or assembly complies with the USBC, 

the building official shall approve items listed by. 
nationally recognized research, testing and product 
certification organizations or may consider the 
recommendations of engineers and architects certified in 
this state. 

107.2. Used materials and equipment. Used materials, 
equipment and devices may be used provided they have 
been reconditioned, tested or examined and found to be in 
good and proper working condition and approved for use 
by the building official. 

107.3. Approved materials and equipment. All materials, 
equipment, devices and assemblies approved for use by 
the building official shall be constructed and installed in 
accordance with the conditions of such approval. 

SECTION 108.0. 
INTERAGENCY COORDINATION - FUNCTIONAL 

DESIGN. 

108.1. Functional design approval. Pursuant to § 36-98 of 
the Code of Virginia, certain state agencies have statutory 
authority to approve functional design and operation of 
building related activities not covered by the USBC. The 
building official may refuse to issue a permit until tbe 
applicant has supplied certificates of functional design 
approval from tlie appropriate state agency or agencies. 
State agencies with functional design approval are listed in 
Addendum 5. For purposes of coordination, the local . 
governing body may require reports to the building official 
by other departments as a condition for issuance of a 
building permit or certificate of use and occupancy. Such 
reports shall be based upon review of the plans or 
inspection of the project as determined by the local 
governing body. 

SECTION I 09.0. 
CONSTRUCTION PERMITS. 

109.1. Issuance of permits. II the building official is 
satisfied that the proposed work conforms to the 
requirements of the USBC and all applicable laws and 
ordinances, a permit shall be issued as soon as 
practicable. The building official may authorize work to 
commence prior to the issuance of the permit. 

109.2. Signature on permit. The signature of the building 
official or authorized representative shall be attached to 
every permit. 

109.3. Separate or combined permits. Permits for two or 
more buildings on the same lot may be combined. Permits 
for the installation of equipment such as plumbing, 
electrical or mechanical systems may be combined witb 
the structural permit or separate permits may be required 
for tbe installation of each system. Separate permits may 
also be required for special construction considered 
appropriate by the local government. 

109.4. Annual permit. The building official may issue an 
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annual permit for alterations to an already approved 
equipment installation. 

109.4.1. Annual permit records. The person to whom an 
annual permit is issued shall keep a detailed record of all 
alterations to an approved equipment installation made 
under such annual permit. Such records shall be accessible 
to the building official at all times or shall be filed with 
the building official when so requested. 

109.5. Posting of permit. A copy of the building permit 
shall be posted on the construction site for public 
inspection until the work is completed. 

109.6. Previous permits. No changes shall be required in 
the plans, construction or designated use of a building for 
which a permit has been properly issued under a previous 
edition of the USBC, provided the permit has not been 
revoked or suspended in accordance with Section 109.7 or 
109.8. 

109.7. Revocation of permits. The building official may 
revoke a permit or approval issued under the provisions of 
the USBC in case of any false statement or 
misrepresentation of fact in the application or on the plans 
on which the permit or approval was based. 

109.8. Suspension of permit. Any permit issued shall 
become invalid if the authorized work is not commenced 
within six months after issuance of the permit, or if the 
\uthorized work is suspended or abandoned for a period 
Of six months after the time of commencing the work; 
however, permits issued for building equipment such as 
plumbing, electrical and mechanical work shall not 
become invalid if the building permit is still in effect. 
Upon written request the building official may grant one 
or more extensions of time not to exceed six months per 
extension. 

109.9. Compliance with code. The permit shall be a license 
to proceed with the work in accordance with the 
application and plans for which the permit has been 
issued and any approved amendments thereto and shall 
not be construed as authority to omit or amend any of the 
provisions of the USBC, except by modification pursuant to 
Section 1 03.2. 

SECTION 110.0. 
INSPECTIONS. 

110.1. Right of entry. The building official may inspect 
buildings for the purpose of enforcing the USBC in 
accordance with the authority granted by § 36-105 of the 
Code of Virginia. The building official and assistants shall 
carry proper credentials of office when inspecting 
buildings and premises in the performance of duties under 
the USBC. 

Note: Section 36-105 of the Code of Virginia provides, 
pursuant to enforcement of the USBC, that any 
building may be inspected at any time before 
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completion. It also permits local governments to 
provide for the reinspection of buildings. 

110.2. Preliminary inspection. Before issuing a permit, the 
building official may examine all buildings and sites for 
which an application has been filed for a permit to 
construct, enlarge, alter, repair, remove, demolish or 
change the use thereof. 

11 0.3. Minimum inspections. Inspections shall include but 
are not limited to the following: 

939 

I. The bottom of footing trenches after all 
reinforcement steel is set and before any concrete is 
placed. 

2. The installation of piling. The building official may 
require the installation of pile foundations be 
supervised by the owner's professional engineer or 
architect or by such professional service as approved 
by the building official. 

3. Reinforced concrete beams, or columns and slabs 
after all reinforcing is set and before any concrete is 
placed. 

4. Structural framing and fastenings prior to covering 
with concealing materials. 

5. All electrical, mechanical and plumbing work prior 
to installation of any concealing materials. 

6. Required insulating materials before covering with 
any materials. 

7. Upon completion of the building, and before 
issuance of the certificate of use and occupancy, a 
final inspection shall be made to ensure that any 
violations have been corrected and all work conforms 
with the USBC. 

110.3.1. Special inspections. Special inspections required by 
this code shall be limited to only those required by 
Section 1308.0. 

110.4. Notification by permit holder. It shall be the 
responsibility of the permit holder or the permit holder's 
representative to notify the building official when the 
stages of construction are reached that require an 
inspection under Section 110.3 and for other inspections as 
directed by the building official. All ladders, scaffolds and 
test equipment required to complete an inspection or test 
shall be provided by the property owner, permit holder or 
their representative. 

11 0.5. Inspections to be prompt. The building official shall 
respond to inspection requests without unreasonable delay. 
The building official shall approve the work or give 
written notice of defective work to the permit holder or 
the agent in charge of the work. Such defects shall be 
corrected and reinspected before any work proceeds that 
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would conceal them. 

Note: A reasonable response time should normally not 
exceed two working days. 

110.6. Approved inspection agencies. The building official 
may accept reports from individuals or inspection agencies 
which satisfy qualifications and reliability requirements, 
and shall accept such reports under circumstances where 
the building official is unable to make the inspection by 
the end of the following working day. Inspection reports 
shall be in writing and shall be certified by the individual 
inspector or by the responsible officer when the report is 
from an agency. An identifying label or stamp 
permanently affixed to the product indicating that factory 
inspection has been made shaH be accepted instead of the 
written inspection report, if the intent or meaning of such 
identifying label or stamp is properly substantiated. 

110.7. In-plant inspections. When required by the provisions 
of this code, materials or assemblies shall be inspected at 
the point of manufacture or fabrication. The building 
official shall require the submittal of an evaluation report 
of each prefabricated assembly, indicating the complete 
details of the assembly, including a description of the 
assembly and its components, the basis upon which the 
assembly is being evaluated, test results, and other data as 
necessary for the building official to determine 
conformance with this code. 

110.8. Coordination with other agencies. The building 
official shaH cooperate with fire, health and other state 
and local agencies having related maintenance, inspection 
or functional design responsibilities, and shall coordinate 
required inspections for new construction with the local 
fire official whenever the inspection involves provisions of 
the BOCA National Fire Prevention Code. 

SECTION 111.0. 
WORKMANSHIP. 

Ill.!. General. All construction work shall be performed 
and completed so as to secure the results intended by the 
USBC. 

SECTION 112.0. 
VIOLATIONS. 

ll2.1. Code violations prohibited. No person, firm or 
corporation shall construct, alter, extend, repair, remove, 
demolish or use any building or equipment regulated by 
the USBC, or cause same to be done, in conflict with or in 
violation of any of the provisions of the USBC. 

ll2.2. Notice of violation. The building official shall serve 
a notice of violation on the person responsible for the 
construction, alteration, extension, repair, removal, 
demolition or use of a building in violation of the 
provisions of the USBC, or in violation of plans and 
specifications approved thereunder, or in violation of a 
permit or certificate issued under the provisions of the 

USBC. Such order shall reference the code section that 
serves as the basis lor the violation and direct the 
discontinuance and abatement of the violation. Such notice 
of violation shall be in writing and be served by either 
delivering a copy of the notice to such persons by mail to 
the last known address, delivered in person or by 
delivering it to and leaving it in the possession of any 
person in charge of the premises, or by posting the notice 
in a conspicuous place at the entrance door or accessway 
if such person cannot be found on the premises. 

112.3. Prosecution of violation. If the notice of violation is 
not complied with, the building official shall request, in 
writing, the legal counsel of the jurisdiction to institute the 
appropriate legal proceedings to restrain, correct or abate 
such violation or to require the removal or termination of 
the use of the building in violation of the provisions of the 
USBC. 

112.4. Violation penalties. Violations are a misdemeanor in 
accordance with § 36-106 of the Code of Virginia. 
Violators, upon conviction, may be punished by a fine of 
not more than $1,000, 

112.5. Abatement of violation. Conviction of a violation of 
the USBC shall not preclude the institution of appropriate 
legal action to require correction or abatement of the 
violation or to prevent other violations or recurring 
violations of the USBC relating to construction and use of 
the building or premises. 

SECTION 113.0. 
STOP WORK ORDER. 

113.1. Notice to owner. When the building official finds 
that work on any building is being executed contrary to 
the provisions of the USBC or in a manner endangering 
the general public, an order may be issued to stop such 
work immediately. The stop work order shall be in 
writing. It shall be given to the owner of the property 
involved, or to the owner's agent, or to the person doing 
the work. It shall state the conditions under which work 
may be resumed. No work covered by a stop work order 
shall be continued after issuance, except under the 
conditions stated in the order. 

113.2. Application of order limited. The stop work order 
shall apply only to the work that was being executed 
contrary to the USBC or in a manner endangering the 
general public, provided other work in the area would not 
cause concealment of the work lor which the stop work 
order was issued. 

SECTION 114.0. 
POSTING BUILDINGS. 

114.1. Use group and form of sign. Prior to its use, every 
building designed lor Use Groups B, F, H, M or S shall be 
posted by the owner with a sign approved by the building 
official. It shall be securely fastened to the building in a 
readily visible place. It shall state the use group, the live 
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,bad, the occupancy load, and the date of posting. 

114.2. Occupant load in places of assembly. Every room 
constituting a place of assembly or education shall have 
the approved occupant load of the room posted on an 
approved sign in a conspicuous place, near the main exit 
from the room. Signs shall be durable, legible, and 
maintained by the owner or the owner's agent. Rooms or 
spaces which have multiple-use capabilities shall be posted 
for all such uses. 

114.3. Street numbers. Each structure to which a street 
number has been assigned shall have the number 
displayed so as to be readable from the public right of 
way. 

SECTION 115.0. 
CERTIFICATE OF USE AND OCCUPANCY. 

115.1. When required. Any building or structure 
constructed under this code shall not be used until a 
certificate of use and occupancy has been issued by the 
building official. 

115.2. Temporary use and occupancy. The holder of a 
permit may request the building official to issue a 
temporary certificate of use and occupancy for a building, 
or part thereof, before the entire work covered by the 
permit has been completed. The temporary certificate of 
use and occupancy may be issued provided the building 
·fficial determines that such portion or portions may be 
Jccupied safely prior to full completion of the building. 

1!5.3. Contents of certificate. When a building is entitled 
thereto, the building official shall issue a certificate of use 
and occupancy. The certificate shall state the purpose for 
which the building may be used in its several parts. When 
the certificate is issued, the building shall be deemed to 
be in compliance with the USBC. The certificate of use 
and occupancy shall specify the use group, the type of 
construction, the occupancy load in the building and all 
parts thereof, the edition of the USBC under which the 
building permit was issued, and any special stipulations, 
conditions and modifications. 

115.4. Changes in use and occupancy. A building hereafter 
changed from one use group to another, in whole or in 
part, whether or not a certificate of use and occupancy 
has heretofore been issued, shall not be used until a 
certificate for the changed use group has been issued. 

115.5. Existing buildings. A building constructed prior to 
the USBC shall not be prevented from continued use. The 
building official shall issue a certificate of use and 
occupancy upon written request from the owner or the 
owner's agent, provided there are no violations of Volume 
II of the USBC and the use of the building has not been 
changed. 

SECTION 116.0. 
LOCAL BOARD OF BUILDING CODE APPEALS. 
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116.1. Local board of building code appeals. Each local 
government shall have a local board of building code 
appeals to act on applications for appeals as required by § 
36-105 of the Code of Virginia; or it shall enter into an 
agreement with the governing body of another county or 
municipality or with some other agency, or a State agency 
approved by the Virginia Department of Housing and 
Community Development, to act on appeals. 

116.1.1. Separate divisions. The local board of building 
code appeals may be divided into separate divisions to 
consider appeals relating to separate areas of regulation of 
the USBC. When separate divisions are created, the scope 
of each shall be clearly stated. The local board of appeals 
may permit appeals from a division to be submitted 
directly to the State Building Code Technical Review 
Board. Each division shall comply with the membership 
requirements and all other requirements of the USBC 
relating to the local board of building code appeals. 

116.2. Membership. The local board of building code 
appeals shall consist of at least five members appointed by 
the local government. Members may be reappointed. 

Note: In order to provide continuity, it is 
recommended that the terms of local board members 
be staggered so that less than half of the terms expire 
in any one year. 

116.2.1. Qualifications of board members. Board members 
shall be selected by the local government on the basis of 
their ability to render fair and competent decisions 
regarding application of the code, and shall, to the extent 
possible, represent different occupational or professional 
fields. Employees or officials of the local government 
appointing the board shall not serve as board members. 

Note: At least one member should be an experienced 
builder. At least one other member should be a 
licensed professional engineer or architect. 

116.3. Officers of the board. The board shall select one of 
its members to serve as chairman. The building official 
shall designate an employee from the department to serve 
as secretary to the board. The secretary shall keep a 
detailed record of all proceedings on file in the local 
building department. 

116.4. Alternates and absence of members. The local 
government may appoint alternate members who may sit 
on the board in the absence of any regular members of 
the board and, while sitting on the board, shall have the 
full power and authority of the regular member. A 
procedure shall be established for use of alternate 
members in case of absence of regular members. 

116.5. Control of conflict of interest. A member of the 
board shall not vote on any appeal in which that member 
is currently engaged as contractor or material dealer, has 
prepared the plans or specifications, or has any personal 
interest. 
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116.6. Notice of meeting. The board shall meet upon notice 
of the chairman or at stated periodic meetings if 
warranted by the volume of work. The board shall meet 
within 30 calendar days of the filing of an appeal. 

116.7. Application for appeal. The owner of a building, the 
owner's agent, or any other person, firm or corporation 
directly involved in the design or construction of a 
building or structure may appeal to the local building code 
board of appeals within 90 calendar days from a decision 
of the building official when it is claimed that: 

I. The building official has refused to grant a 
modification which complies with the intent of the 
provisions of the USBC; or 

2. The true intent of the USBC has been incorrectly 
interpreted; or 

3. The provisions of the USBC do not fully apply; or 

4. The use of a form of construction that is equal to 
or better than that specified in the USBC has been 
denied. 

116.7.1. Form of application. Applications for appeals shall 
be submitted in writing to the local building code board of 
appeals. 

116.8. Hearing open to public. All hearings shall be public 
and conducted in accordance with the applicable 
provisions of the Administrative Process Act, § 9·6.14:1 et 
seq. of the Code of Virginia. 

ll6.9. Postponement of hearing. When a quorum (more 
than 50%) of the board, as represented by members or 
alternates, is not present to consider a specific appeal, 
either the appellant, the building official or their 
representatives may, prior to the start of the hearing, 
request a single postponement of the hearing of up to 14 
calendar days. 

ll6.10. Decision. A vote equivalent to a majority of the 
quorum of the board is required to reverse or modify the 
decision of the building official. Every action of the board 
shall be by resolution. Certified copies shall be furnished 
to the appellant and to the building official. 

ll6.11. Enforcement of decision. The building official shall 
take immediate action in accordance with the decision of 
the board. 

116.12. Appeal by State Fire Marshal. This section shall 
apply only to buildings subject to inspection by § 36-139.3 
of the Code of Virginia. The State Fire Marshal, appointed 
pursuant to § 36·139.2 of the Code of Virginia, shall have 
the right to inspect applications for building permits or 
conversions of use group. The State Fire Marshal may 
appeal to the local building code board of appeals from 
the decision of the building official when it is claimed that 
the true intent of the USBC has been incorrectly 

interpreted as applied to the proposed construction o~ 
conversion. Such appeals shall be filed before the required 
permits are issued. The State Fire Marshal may also 
inspect the building during construction, repair or 
alteration and may appeal to the local building code board 
of appeals from the decision of the building official when 
it is claimed that the construction, repairs or alterations 
do not comply with the approved plans. Such appeals shall 
be filed prior to the issuance of the new or revised 
certificate of occupancy. Copies of all appeals shall be 
furnished to the building official and to the applicant for 
the building permit. 

Note: The building official is encouraged to have plans 
submitted to the State Fire Marshal for buildings 
subject to state licensure in order to prevent delays in 
construction. 

SECTION 117.0. 
APPEAL TO THE STATE BUILDING CODE 

TECHNICAL REVIEW BOARD. 

117.1. Appeal to the State Building Code Technical Review 
Board. Any person aggrieved by a decision of the local 
board of building code appeals who was a party to the 
appeal may appeal to the State Building Code Technical 
Review Board. Application for review shall be made to the 
State Building Code Technical Review Board within 21 
calendar days of receipt of the decision of the local 
appeals board by the aggrieved party. 

117.2. Control of conflict of interest. A member of the 
State Technical Review Board shall not vote on any appeal 
in which that member is currently engaged as contractor 
or material dealer, has prepared plans or specifications, or 
has any personal interest. 

117.3. Enforcement of decision. Upon receipt of the written 
decision of the State Building Code Technical Review 
Board, the building official shall take immediate action in 
accordance with the decision. 

117.4. Court review. Decisions of the State Building Code 
Technical Review Board shall be final if no appeal is 
made. An appeal from the decision of the State Building 
Code Technical Review Board may be presented to the 
court of the original jurisdiction in accordance with the 
provisions of the Administrative Process Act, Article 4 ( § 
9-6.14:15 et seq.) of Chapter l.l:1 of Title 9 of the Code of 
Virginia. 

SECTION 118.0. 
EXISTING BUILDINGS AND STRUCTURES. 

liS.!. Additions, alterations, and repairs. Additions, 
alterations or repairs to any structure shall conforrn to 
that required of a new structure without requiring the 
existing structure to comply with all of the requirements 
of this code. Additions, alterations or repairs shall not 
cause an existing structure to become unsafe or adversely 
affect the performance of the building. Any building ph' 
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.1ew additions shall not exceed the height, number of 
stories and area specified for new buildings. Alterations or 
repairs to an existing structure which are structural or 
adversely affect any structural member or any part of the 
structure having a fireresistance rating shall be made with 
materials required for a new structure. 

Exception: Existing materials and equipment may be 
replaced with materials and equipment of a similar 
kind or replaced with greater capacity equipment in 
the same location when not considered a hazard. 

Note I: Alterations after construction may not be used 
by the building official as justification for requiring 
any part of the old building to be brought into 
compliance with the current edition of the USBC. For 
example, replacement of worn exit stair treads that 
are somewhat deficient in length under current 
standards does not, of itself, mean that the stair must 
be widened. It is the intent of the USBC that 
alterations be made in such a way as not to lower 
existing levels of health and safety. 

Note 2: The intent of this section is that when 
buildings are altered by the addition of equipment that 
is neither required nor prohibited by the USBC, only 
those requirements of the USBC that regulate the 
health and safety aspects thereof shall apply. For 
example, a partial automatic alarm system may be 
installed when no alarm system is required provided it 
does not violate any of the electrical safety or other 
safety requirements of the code. 

118.1.1. Damage, restoration or repair in flood hazard 
zones. Buildings located in any flood hazard zone which 
are altered or repaired shall comply with the 
f!oodproofing requirements applicable to new buildings in 
the case of damages or cost of reconstruction or 
restoration which equals or exceeds 50% of the market 
value of the building before either the damage occurred 
or the start of construction of the improvement. 

Exceptions: 

I. Improvements required under Volume II of the 
USBC necessary to assure safe living conditions. 

2. Alterations of historic buildings provided the 
alteration would not preclude the building's continued 
designation as an historic building. 

118.1.2. Requirements for accessibility. Buildings and 
structures which are altered or to which additions are 
added shall comply with applicable requirements of 
Section 512.0. 

118.2. Conversion of building use. No change shall be 
made in the use of a building which would result in a 
change in the use group classification unless the building 
complies with all applicable requirements for the new use 
'foup classification in accordance with Section 105.1(2). An 
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application shall be made and a certificate of use . and 
occupancy shall be issued by the building official for the 
new use. Where it is impractical to achieve exact 
compliance with the USBC the building official shall, upon 
application, consider issuing a modification under the 
conditions of Section 103.2 to allow conversion. 

118.3. Alternative method of compliance. Compliance with 
the provisions of Article 32 for repair, alteration, change 
of use of, or additions to existing buildings shall be an 
acceptable method of complying with this code. 

SECTION 119.0. 
MOVED BUILDINGS. 

119.1. General. Any building moved into or within the 
jurisdiction shall be brought into compliance with the 
USBC unless it meets the following requirements alter 
relocation. 
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I. No change has been made in the use of the 
building. 

2. The building complies with all state and local 
requirements that were applicable to it in its previous 
location and that would have been applicable to it if 
it had originally been constructed in the new location. 

3. The building has not become unsafe during the 
moving process due to structural damage or for other 
reasons. 

4. Any alterations, reconstruction, renovations or 
repairs made pursuant to the move have been done in 
compliance with the USBC. 

119.2. Certificate of use and occupancy. Any moved 
building shall not be used until a certificate of use and 
occupancy is issued for the new location. 

SECTION 120.0. 
UNSAFE BUILDINGS. 

120.1. Right of condemnation before completion. Any 
building under construction that fails to comply with the 
USBC through deterioration, improper maintenance, faulty 
construction, or for other reasons, and thereby becomes 
unsafe, unsanitary, or deficient in adequate exit facilities, 
and which constitutes a fire hazard, or is otherwise 
dangerous to human tile or the public welfare, shall be 
deemed an unsafe building. Any such unsafe building shall 
be made safe through compliance with the USBC or shall 
be taken down and removed, as the building official may 
deem necessary. 

120.1.1. Inspection of unsafe buildings; records. The 
building official shall examine every building reported as 
unsafe and shall prepare a report to be filed in the 
records of the department. In addition to a description ol 
unsafe conditions found, the report shall include the use of 
the building, and nature and extent of damages, if any, 
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caused by a collapse or failure. 

120.1.2. Notice of unsafe building. If a building is found to 
be unsafe the building official shall serve a written notice 
on the owner, the owner's agent or person in control, 
describing the unsafe condition and specifYing the required 
repairs or improvements to be made to render the 
building safe, or requiring the unsafe building or portion 
thereof to be taken down and removed within a stipulated 
time. Such notice shall require the person thus notified to 
declare without delay to the building official the 
acceptance or rejection of the terms of the notice. 

120.1.3. Posting of unsafe building notice. If the person 
named in the notice of unsafe building cannot be found 
after diligent search, such notice shall be sent by 
registered or certified mail to the last known address of 
such person. A copy of the notice shall be posted in a 
conspicuous place on the premises. Such procedure shall 
be deemed the equivalent of personal notice. 

120.1.4. Disregard of notice. Upon refusal or neglect of the 
person served with a notice of unsafe building to comply 
with the requirement of the notice to abate the unsafe 
condition, the legal counsel of the jurisdiction shall be 
advised of all the facts and shall be requested to institute 
the appropriate legal action to compel compliance. 

120.1.5. Vacating building. When, in the opinion of the 
building official, there is actual and immediate danger of 
failure or collapse of a building, or any part thereof, 
which would endanger life, or when any building or part 
of a building has fallen and life is endangered by 
occupancy of the building, the building official may order 
the occupants to vacate the building forthwith. The 
building official shall cause a notice to be posted at each 
entrance to such building reading as follows. "This 
Structure is Unsafe and its Use or Occupancy has been 
Prohibited by the Building Official." No person shall 
thereafter enter such a building except for one of the 
following purposes: (i) to make the required repairs; (ii) 
to take the building down and remove it; or (iii) to make 
inspections authorized by the building official. 

120.1.6. Temporary safeguards and emergency repairs. 
When, in the opinion of the building official, there is 
immediate danger of collapse or failure of a building or 
any part thereof which would endanger life, or when a 
violation of this code results in a fire hazard that creates 
an immediate, serious and imminent threat to the life and 
safety of the occupants, he shall cause the necessary work 
to be done to the extent permitted by the local 
government to render such building or part thereof 
temporarily safe, whether or not legal action to compel 
compliance has been instituted. 

120.2. Right of condemnation after completion. Authority to 
condemn unsafe buildings on which construction has been 
completed and a certificate of occupancy has been issued, 
or which have been occupied, may be exercised after 
official action by the local governing body pursuant to § 

36·105 of the Code of Virginia. 

SECTION 121.0. 
DEMOLITION OF BUILDINGS. 

121.1. General. Demolition permits shall not be issued until 
the following actions have been completed: 

I. The owner or the owner's agent has obtained a 
release from all utilities having service connections to 
the building stating that all service connections and 
appurtenant equipment have been removed or sealed 
and plugged in a safe manner. 

2. Any certificate required by Section 105.10 has been 
received by the building official. 

3. The owner or owner's agent has given written 
notice to the owners of adjoining lots and to the 
owners of other lots affected by the temporary 
removal of utility wires or other facilities caused by 
the demolition. 

121.2. Hazard prevention. When a building is demolished 
or removed, the established grades shall be restored and 
any necessary retaining walls and fences shall be 
constructed as required by the provisions of Article 30 of 
the BOCA Code. 

ADDENDUM I. 
AMENDMENTS TO THE BOCA NATIONAL BUILDING 

CODE/1990 EDITION. 

As provided in Section 101.3 of the Virginia Uniform 
Statewide Building Code, the amendments noted in this 
addendum shall be made to the BOCA National Building 
Code/1990 Edition for use as part of the USBC. 

ARTICLE I. 
ADMINISTRATION AND ENFORCEMENT. 

(A) Entire article is deleted and replaced by Article I, 
Adoption, Administration and Enforcement, of the Virginia 
Uniform Statewide Building Code. 

ARTICLE 2. 
DEFINITIONS. 

(A) Change the following definitions in Section 201.0, 
General Definitions, to read: 

"Building" means a combination of any materials, whether 
portable or fixed, that forms a structure for use or 
occupancy by persons or property; provided, however, that 
farm buildings not used for residential purposes and 
frequented generally by the owner, members of his family, 
and farm employees shall be exempt from the provisions 
of the USBC, but such buildings lying within a flood plain 
or in a mudslide regulations, as applicable. The word 
building shall be construed as though followed by the 
words "or part or parts and fixed equipment thereof" 
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"nless the context clearly requires a different meaning. 
The word "building" includes the word "structure." 

Dwellings: 

"Boarding house" means a building arranged or used 
for lodging, with or without meals, for compensation 
and not occupied as a single family unit. 

"Dormitory" means a space in a building where group 
sleeping accommodations are provided for persons not 
members of the same family group, in one room, or 
in a series of closely associated roOms. 

"Hotel" means any building containing six or more 
guest rooms, intended or designed to be used, or 
which are used, rented or hired out to be occupied or 
which are occupied for sleeping purposes by guests. 

"Multi-family apartment house" means a building or 
portion thereof containing more than two dwelling 
units and not classified as a one- or two-family 
dwelling. 

"One-family dwelling" means a building containing one 
dwelling unit. 

"Two-family dwelling" means a building containing two 
dwelling units. 

"Jurisdiction" means the local governmental unit 
which is responsible for enforcing the USBC under 
state law. 

"Mobile unit" means a structure of vehicular, portable 
design, built on a chassis and designed to be moved 
from one site to another, subject to the Industrialized 
Building and Manufactured Home Safety Regulations, 
and designed to be used without a permanent 
foundation. 

"Owner" means the owner or owners of the freehold 
of the premises or lesser estate therein, a mortgagee 
or vendee in possession, assignee of rents, receiver, 
executor, trustee, lessee or other person, firm or 
corporation in control of a building. 

"Structure" means an assembly of materials forming a 
construction for use including stadiums, gospel and 
circus tents, reviewing stands, platforms, stagings, 
observation towers, radio towers, water tanks, trestles, 
piers, wharves, swimming pools, amusement devices, 
storage bins, and other structures of this general 
nature. The word structure shall be construed as 
though followed by the words "or part or parts 
thereof" unless the context clearly requires a different 
meaning. 

(B) Add these new definitions to Section 201.0, General 
Definitions: 
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"Family" means an individual or married couple and the 
children thereof with not more than two other persons 
related directly to the individual or married couple by 
blood or marriage; or a group of not more than eight 
unrelated persons, living together as a single housekeeping 
unit in a dwelling unit. 

"Farm building" means a structure located on a farm 
utilized for the storage, handling or production of 
agricultural, horticultural and floricultural products 
normally intended for sale to domestic or foreign markets 
and buildings used for the maintenance, storage or use of 
animals or equipment related thereto. 

"Historic building" means any building that is: 

l. Listed individually in the National Register of 
Historic Places (a listing maintained by the Federal 
Department of Interior) or preliminarily determined 
by the Secretary of the Interior as meeting the 
requirements for individual listing on the National 
Register; 

2. Certified or preliminarily determined by the 
Secretary of the Interior as contributing to the 
historical significance of a registered historic district 
or a district preliminarily determined by the Secretary 
to qualify as a registered historic district; 

3. Individually listed on the Virginia Department of 
Historic Resources' inventory of historic places; or 
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4. Individually listed on a local inventory of historic 
places in communities with historic preservation 
programs that have been certified by the Virginia 
Department of Historic Resources. 

"Local government" means any city, county or town in 
this state, or the governing body thereof. 

"Manufactured home" means a structure subject to federal 
regulations, which is transportable in one or more sections; 
is eight body feet or more in width and 40 body feet or 
more in length in the traveling mode, or is 320 or more 
square feet when erected on site; is built on a permanent 
chassis; is designed to be used as a single family dwelling, 
with or without a permanent foundation when connected to 
the required utilities; and includes the plumbing, heating, 
air conditioning, and electrical systems contained in the 
structure. 

"Night club" means a place of assembly that provides 
exhibition, performance or other forms of entertainment; 
serves food or alcoholic beverages or both; and provides 
music and space for dancing. 

"Plans" means all drawings that together with the 
specifications, describe the proposed building construction 
in sufficient detail and provide sufficient information to 
enable the building official to determine whether it 
complies with the USBC. 
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"Skirting" means a weather-resistant material used to 
enclose the space from the bottom of a manufactured 
home to grade. 

"Specifications" means all written descriptions, 
computations, exhibits, test data and other documents that 
together with the plans, describe the proposed building 
construction in sufficient detail and provide sufficient 
information to enable the building official to determine 
whether it complies with the USBC. 

ARTICLE 3. 
USE GROUP CLASSIFICATION. 

(A) Change Section 307.2 to read as follows: 

307.2. Use Group 1-l. This use group shall include 
buildings and structures, or parts thereof, which house six 
or more individuals who, because of age, mental disability 
or other reasons, must live in a supervised environment 
but who are physically capable of responding to an 
emergency situation without personal assistance. Where 
accommodating persons of the above description, the 
following types of facilities shall be classified as I -1 
facilities: board and care facilities, half-way houses, group 
homes, social rehabilitation facilities, alcohol and drug 
centers and convalescent facilities. A facility such as the 
above with five or less occupants shall be classified as a 
residential use group. 

Exception: Group homes licensed by the Virginia 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services which house no more than 
eight mentally ill, mentally retarded, or 
developmentally disabled persons, with one or more 
resident counselors, shall be classified as Use Group 
R-3. 

(B) Change Section 309.4 to read as follows: 

309.4. Use Group R-3 structures. This use group shall 
include all buildings arranged for the use of one- or 
two-family dwelling units and multiple single-family 
dwellings where each unit has an independent means of 
egress and is separated by a two-hour fire separation 
assembly (see Section 909.0). 

Exception: In multiple single-family dwellings which 
are equipped throughout with an approved automatic 
sprinkler system installed in accordance with Section 
1004.2.1 or 1004.2.2, the fireresistance rating of the 
dwelling unit separation shall not be less than one 
hour. Dwelling unit separation walls shall be 
constructed as fire partitions (see Section 910.0). 

ARTICLE 4. 
TYPES OF CONSTRUCTION CLASSIFICATION. 

(A) Add the following to line 5 of Table 401. 

Dwelling unit separations for buildings of Type 2C, 3B and 

5B construction shall have fireresistance ratings of not less· 
than one-half hour in buildings sprinklered throughout in 
accordance with Section 1004.2.1 or 1004.2.2. 

ARTICLE 5. 
GENERAL BUILDING LIMITATIONS. 

(A) Change Section 502.3 to read: 

502.3. Automatic sprinkler system. When a building of 
other than Use Group H is equipped throughout with an 
automatic sprinkler system in accordance with Section 
1004.2.1 or 1004.2.2, the area limitation specified in Table 
501 shall be increased by 200% for one-and two-story 
buildings and 100% for buildings more than two stories in 
height. An approved limited area sprinkler system is not 
considered as an automatic sprinkler system for the 
purpose of this section. 

(B) Change Section 503.1 to read: 

503.1. Automatic sprinkler system. When a building is 
equipped throughout with an automatic sprinkler system in 
accordance with Section 1004.2.1, the building height 
limitation specified in Table 501 shall be increased one 
story and 20 feet (6096mm). This increase shall not apply 
to buildings of Use Group 1-2 of Types 2C, 3A, 4 and 5A 
construction nor to buildings of Use Group H. An approved 
limited-area sprinkler system is not considered an 
automatic sprinkler system for the purpose of this section. 
The building height limitations for buildings of Use Grour 
R specified in Table 501 shall be increased one story and 
20 feet, but not to exceed a height of four stories and 60 
feet, when the building is equipped with an automatic 
sprinkler system in accordance with Section 1 004.2.2. 

(C) Replace Section 512.0, Physically Handicapped and 
Aged with the following new section: 

SECT!(m ~ 
ACCESSIBILITY FGH PEOPLE WITII PHYSICAL 

BISABILITIES. 

!tH+. l!efeFeaeeEI slaa!laFEI. Tl>e fellewiag aatieaal 
slaa!laFEI siH!II be iaeeFpemtea iHte tiHs seetiaft f& liSe AS 

1'ftft ef tiHs -

AmeFieaa Natieaal Staadar!l f& Buildings AAtl Faeilities -
PFevidiag Aeeessibility AAtl Usability f& Physieally 
Ilaa!lieappe!l Peaple fANS! AH'7± - M86)-

~ Amea!lmeats t& slaaaaFEI. Tl>e amea!lmeats fteted ift 
AEIEieaEIHm 6 ef the YSBC siH!II be made t& the inllieate!l 
seetieas ef the ANSI m staadaFd f& liSe AS t>ftft ef 
the B5B&. 

SECTION 512.0. 
ACCESSIBILITY FOR DISABLED. 

512.1. General. This section establishes requirements for 
accessibility by individuals with disabilities to be applier' 
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,aring the design, construction and alteration of buildings 
and structures. 

512.2. Where required. The provisions of this section shall 
apply to all buildings and structures, including their 
exterior sites and facilities. 

Exceptions: 

1. Buildings of Use Group R-3 and accessory structures 
and their associated site and facilities. 

2. Buildings and structures classified as Use Group U. 

3. Those buildings or structures or portions thereof 
which are expressly exempted in the standards 
incorporated by reference in this section. 

512.3. Referenced standards. The following standards or 
parts thereof are hereby incorporated by reference for use 
in determining compliance with this section: 

1. Title 24 Code of Federal Regulations, Chapter 1 -
Fair Housing Accessibility Guidelines, Sections 2 
through 5, 56 F.R. 9499-9515 (March 6, 1991). 

2. Title 28 Code of Federal Regulations, Part 36 -
Nondiscrimination on the Basis of Disability by Public 
Accommodations and in Commercial Facilities, Subpart 
A - General, § 36.104 Definitions and Subpart D - New 

1 Construction and Alterations, 56 F.R. 35593-35594 and 
35599-35602 (July 26, 1991). 

ARTICLE 6. 
SPECIAL USE AND OCCUPANCY REQUIREMENTS. 

(A) Change Section 610.2.1 to read as follows: 

610.2.1. Waiting areas. Waiting areas shall not be open to 
the corridor, except where all of the following criteria are 
met: 

1. The aggregate area of waiting areas in each smoke 
compartment does not exceed 600 square feet (56 m'); 

2. Each area is located to permit direct visual 
supervision by facility staff; 

3. Each area is equipped with an automatic fire 
detection system installed in accordance with Section 
1017.0; 

4. Each area is arranged so as not to obstruct access 
to the required exits; and 

5. The walls and ceilings of the space are constructed 
as required for corridors. 

(B) Delete Section 610.2.2, Waiting areas on other floors, 
but do not renumber remaining sections. 
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(C) Change Section 610.2.3 to read as follows: 

610.2.3. Waiting areas of unlimited area. Spaces 
constructed as required for corridors shall not be open to 
a corridor, except where all of the following criteria are 
met: 

1. The spaces are not used for patient sleeping rooms, 
treatment rooms or specific use areas as defined in 
Section 313.1.4.1; 

2. Each space is located to permit direct visual 
supervision by the facility staff; 

3. Both the space and corridors that the space opens 
into in the same smoke compartment are protected by 
an automatic fire detection system installed in 
accordance with Section 1017.0; and 

4. The space is arranged so as not to obstruct access 
to the required exits. 

(D) Change Section 610.2.5 to read as follows: 

610.2.5. Mental health treatment areas. Areas wherein only 
mental health patients who are capable of self-preservation 
are housed, or group meeting or multipurpose therapeutic 
spaces other than specific use areas as defined in Section 
313.1.4.1, under continuous supervision by facility staff, 
shall not be open to the corridor, except where all of the 
following criteria are met: 
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1. Each area does not exceed 1,500 square feet (140 
m2); 

2. The area is located to permit supervision by the 
facility staff; 

3. The area is arranged so as not to obstruct any 
access to the required exits; 

4. The area is equipped with an automatic fire 
detection system installed in accordance with Section 
1017.0; 

5. Not more than one such space is permitted in any 
one smoke compartment; and 

6. The walls and ceilings of the space are constructed 
as required for corridors. 

(E) Change Section 610.3 and subsection 610.3.1 to read as 
follows: 

610.3. Corridor walls. Corridor walls shall form a barrier 
to limit the transfer of smoke. The walls shall extend 
from the floor to the underside of the floor or roof deck 
above or to the underside of the ceiling above where the 
ceiling membrane is constructed to limit the transfer of 
smoke. 
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610.3.1. Corridor doors. All doors shall conform to Section 
916.0. Corridor doors, other than those in a wall required 
to be rated by Section 313.1.4.1 or for the enclosure of a 
vertical opening, shall not have a required fireresistance 
rating, but shall provide an effective barrier to limit the 
transfer of smoke. 

(F) Change Section 610.5 to read as follows: 

610.5. Automatic fire detection. An automatic fire detection 
system shall be provided in corridors and common spaces 
open to the corridor as permitted by Section 610.2. 

(G) Delete Section 610.5.1, Rooms, and Section 610.5.2, 
Corridors. 

(H) Add new Section 618.10 to read as follows: 

SECTION 618.10. 
MAGAZINES. 

618.10. Magazines. Magazines for the storage of explosives, 
ammunition and blasting agents shall be constructed in 
accordance with the Statewide Fire Prevention Code as 
adopted by the Board of Housing and Community 
Development. 

(I) Change Section 619.1 to read as follows: 

619.1. Referenced codes. The storage systems for 
flammable and combustible liquids shall be in accordance 
with the mechanical code and the fire prevention code 
listed in Appendix A. 

Exception: Aboveground tanks which are used to store 
or dispense motor fuels, aviation fuels or heating fuels 
at commercial, industrial, governmental or 
manufacturing establishments shall be allowed when in 
compliance with NFiPA 30, 30A, 31 or 407 listed in 
Appendix A. 

(J) Change Section 620.0 to read as follows: 

SECTION 620.0. 
MOBILE UNITS AND MANUFACTURED HOMES. 

620.1. General. Mobile units, as defined in Section 201.0, 
shall be designed and constructed to be transported from 
one location to another and not mounted on a permanent 
foundation. Manufactured homes shall be designed and 
constructed to comply with the Federal Manufactured 
Housing Construction and Safety Standards and used with 
or without a permanent foundation. 

620.2. Support and anchorage of mobile units. The 
manufacturer of each mobile unit shall provide with each 
unit specifications for the support and anchorage of the 
mobile unit. The manufacturer shall not be required to 
provide the support and anchoring equipment with the 
unit. Mobile units shall be supported and anchored 
according to the manufacturer's specifications. The 

anchorage shall be adequate to buildings and structures, 
based upon the size and weight of the mobile unit. 

620.3. Support and anchorage of manufactured homes. The 
manufacturer of the home shall provide with each 
manufactured home printed instructions specifying the 
location, required capacity and other details of the 
stabilizing devices to be used with or without a permanent 
foundation (i.e., tiedowns, piers, blocking, footings, etc.) 
based upon the design of the manufactured home. 
Manufactured homes shall be supported and anchored 
according to the manufacturer's printed instructions or 
supported and anchored by a system conforming to 
accepted engineering practices designed and engineered 
specifically for the manufactured home. Footings or 
foundations on which piers or other stabilizing devices are 
mounted shall be carried down to the established frost 
lines. The anchorage system shall be adequate to resist 
wind forces, sliding and uplift as imposed by the design 
loads. 

620.3.1. Hurricane zone. Manufactured homes installed or 
relocated in the hurricane zone shall be of Hurricane and 
Windstorm Resistive design in accordance with the Federal 
Manufactured Housing Construction and Safety Standards 
and shall be anchored according to the manufacturer's 
specifications for the hurricane zone. The hurricane zone 
includes the following counties and all cities located 
therein, contiguous thereto, or to the east thereof. 
Accomack, King William, Richmond, Charles City. 
Lancaster, Surry, Essex, Mathews, Sussex, Gloucester 
Middlesex, Southampton, Greensville, Northumberland, 
Westmoreland, Isle of Wight, Northampton, York, James 
City, New Kent, King & Queen and Prince George. 

620.3.2. Flood hazard zones. Manufactured homes and 
mobile units which are located in a flood hazard zone 
shall comply with the requirements of Section 2101.6. 

Exception: Manufactured homes installed on sites in 
an existing manufactured home park or subdivision 
shall be permitted to be placed no less than 36 inches 
above grade in lieu of being elevated at or above the 
base flood elevation provided no manufactured home 
at the same site has sustained flood damage exceeding 
50% of the market value of the home before the 
damage occurred. 

620.4. Used mobile/manufactured homes. When used 
manufactured homes or used mobile homes are being 
installed or relocated and the manufacturer's original 
installation instructions are not available, installations 
complying with the applicable portions of NCSBCS/ ANSI 
A225.1 listed in Appendix A shall be accepted as meeting 
the USBC. 

620.5. Skirting. Manufactured homes installed or relocated 
after July 1, 1990, shall have skirting installed within 60 
days of occupancy of the home. Skirting materials shall be 
durable, suitable for exterior exposures, and installed in 
accordance with the manufacturer's installatior 
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instructions. Skirting shall be secured as necessary to 
ensure stability, to minimize vibrations, to minimize 
susceptibility to wind damage, and . to compensate for 
possible frost heave. Each manufactured home shall have 
a minimum of one opening in the skirting providing access 
to any water supply or sewer drain connections under the 
home. Such openings shall be a minimum of 18 inches in 
any dimension and not less than three square feet in area. 
The access panel or door shall not be fastened in a 
manner requiring the use of a special tool to open or 
remove the panel or door. On-site fabrication of the 
skirting by the owner or installer of the home shall be 
acceptable, provided that the material meets the 
requirements of the USBC. 

(K) Add new Section 627.0 to read as follows: 

SECTION 627 .0. 
UNDERGROUND STORAGE TANKS. 

627.1. General. The installation, upgrade, or closure of any 
underground storage tanks containing an accumulation of 
regulated substances, shall be in accordance with the 
Underground Storage Tank Regulations adopted by the 
State Water Control Board. Underground storage tanks 
containing flammable or combustible liquids shall also 
comply with the applicable requirements of Section 619.0. 

ARTICLE 7. 
INTERIOR ENVIRONMENTAL REQUIREMENTS. 

(A) Add new Section 706.2.3 as follows: 

706.2.3. Insect screens. Every door and window or other 
outside opening used for ventilation purposes serving any 
building containing habitable rooms, food preparation 
areas, food service areas, or any areas where products 
used in food for human consumption are processed, 
manufactured, packaged or stored, shall be supplied with 
approved tight fitting screens of not less than 16 mesh per 
inch. 

(B) Change Section 714.0 to read as follows: 

SECTION 714.0. 
SOUND TRANSMISSION CONTROL IN RESIDENTIAL 

BUILDINGS. 

714.1. Scope. This section shall apply to all common 
interior walls, partitions and floor/ceiling assemblies 
between adjacent dwellings or between a dwelling and 
adjacent public areas such as halls, corridors, stairs or 
service areas in all buildings of Use Group R. 

714.2. Airborne noise. Walls, partitions and floor/ceiling 
assemblies separating dwellings from each other or from 
public or service areas shall have a sound transmission 
class (STC) of not less than 45 for airborne noise when 
tested in accordance with ASTM E90 listed in Appendix A. 
This requirement shall not apply to dwelling entrance 
{!oors, but such doors shall be tight fitting to the frame 
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and sill. 

714.3. Structure borne sound. Floor/ceiling assemblies 
between dwellings and between a dwelling and a public or 
service area within the structures shall have an impact 
insulation class (IIC) rating of not less than 45 when 
tested in accordance with ASTM E492 listed in Appendix 
A. 

714.4. Tested assemblies. Where approved, assemblies of 
building construction listed in GA 600, NCMA TEK 69A 
and BIA TN 5A listed in Appendix A shall be accepted as 
having the STC and IIC ratings specified therein for 
determining compliance with the requirements of this 
section. 
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(C) Add new Section 715.0 to read as follows: 

SECTION 715.0. 
HEATING FACILITIES. 

715.1. Residential buildings. Every owner of any structure 
who rents, leases, or lets one or more dwelling units or 
guest rooms on terms, either expressed or implied, to 
furnish heat to the occupants thereof shall supply 
sufficient heat during the period from October 1 to May 
15 to maintain a room temperature of not less than 65'F 
(18'C), in all habitable spaces, bathrooms, and toilet 
rooms during the hours between 6:30 a.m. and 10:30 p.m. 
of each day and maintain a temperature of not less than 
60'F (16'C) during other hours. The temperature shall b e 
measured at a point three feet (914 mm) above the floor 
and three feet (914 mm) from exterior walls. 

Exception: When the exterior temperature falls below 
O'F (-18'C) and the heating system is operating at its 
full capacity, a minimum room temperature of 60°F 
(16'C) shall be maintained at all times. 

715.2. Other structures. Every owner of any structure who 
rents, leases, or lets the structure or any part thereof on 
terms, either express or implied, to furnish heat to the 
occupant thereof; and every occupant of any structure or 
part thereof who rents or leases said structure or part 
thereof on terms, either express or implied, to supply its 
own heat, shall supply sufficient heat during the period 
from October 1 to May 15 to maintain a temperature of 
not less than 65'F (18'C), during all working hours in all 
enclosed spaces or rooms where persons are employed 
and working. The temperature shall be measured at a 
point three feet (914 mm) above the floor and three feet 
(914 mm) from exterior walls. 

Exceptions: 

1. Processing, storage and operations areas that 
require cooling or special temperature conditions. 

2. Areas in which persons are primarily engaged in 
vigorous physical activities. 
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ARTICLE 8. 
MEANS OF EGRESS. 

(A) Change Exception 6 of Section 813.4.1 to read as 
follows: 

6. Devices such as double cylinder dead bolts which 
can be used to lock doors to prevent egress shall be 
permitted on egress doors in Use Groups B, F, M or 
S. These doors may be locked from the inside when 
all of the following conditions are met: 

a. The building is occupied by employees only and 
all employees have ready access to the unlocking 
device. 

b. The locking device is of a type that is readily 
distinguished as locked, or a "DOOR LOCKED" sign 
with red letters on white background is installed on 
the locked doors. The letters shall be six inches 
high and 314 of an inch wide. 

c. A permanent sign is installed on or adjacent to 
lockable doors stating "THIS DOOR TO REMAIN 
UNLOCKED DURING PUBLIC OCCUPANCY." The 
sign shall be in letters not less than one-inch high 
on a contrasting background. 

(B) Add new Exception 7 to Section 813.4.1 to read as 
follows: 

Exception 

7. Locking arrangements conforming to Section 813.4.5. 

(C) Add new Section 813.4.5 to read as follows: 

813.4.5. Building entrance doors. In Use Groups A, B, E, 
M, R-1 and R-2, the building entrance doors in a means of 
egress are permitted to be equipped with an approved 
entrance and egress control system which shall be 
installed in accordance with items 1 through 6 below. 

1. A sensor shall be provided on the egress side 
arranged to detect an occupant approaching the doors. 
The doors shall be arranged to unlock by a signal 
from or loss of power to the sensor. 

2. Loss of power to that part of the access control 
system which locks the doors shall automatically 
unlock the doors. 

3. The doors shall be arranged to unlock from a 
manual exit device located 48 inches (1219 mm) 
vertically above the floor and within five feet (1524 
mm) of the secured doors. The manual exit device 
shall be readily accessible and clearly identified by a 
sign. When operated, the manual exit device shall 
result in direct interruption of power to the lock -
independent of the access control system electronics -
and the doors shall remain unlocked for a minimum 

of 30 seconds. 

4. Activation of the building fire protective signaling 
system, if provided, shall automatically unlock the 
doors, and the doors shall remain unlocked until the 
fire protective signaling system has been reset. 

5. Activation of the building sprinkler or detection 
system, if provided, shall automatically unlock the 
doors. The doors shall remain unlocked until the fire 
protective signaling system has been reset. 

6. The doors shall not be secured from the egress side 
in Use Groups A, B, E and M during periods when 
the building is accessible to the general public. 

(D) Add new Section 826.0 to read as follows: 

SECTION 826.0. 
EXTERIOR DOORS. 

826.1. Swinging entrance doors. Exierior swinging doors of 
each dwelling unit in buildings of Use Group R-2 shall be 
equipped with a dead bolt lock, with a throw of not less 
than one inch, and shall be capable of being locked or 
unlocked by key from the outside and by tum-knob from 
the inside. 

826.2. Exterior sliding doors. In dwelling units of Use 
Group R-2 buildings, exierior sliding doors which are one 
story or less above grade, or shared by two dwelling unit 
or are otherwise accessible from the outside, shall be 
equipped with locks. The mounting screws for the lock 
case shall be inaccessible from the outside. The lock bolt 
shall engage the strike in a manner that will prevent its 
being disengaged by movement of the door. 

Exception: Exterior sliding doors which are equipped 
with removable metal pins or charlie bars. 

826.3. Entrance doors. Entrance doors to dwelling units of 
Use Group R-2 buildings shall be equipped with door 
viewers with a field of vision of not less than 180 degrees. 

Exception: Entrance doors having a vision panel or 
side vision panels. 

ARTICLE 10. 
FIRE PROTECTION SYSTEMS. 

(A) Delete Section 1000.3. 

(B) Change Section 1002.6 to read as follows: 

1002.6. Use Group I. Throughout all buildings with a Use 
Group I fire area. 

Exception: Use Group I-2 child care facilities located 
at the level of exit discharge and which accommodate 
100 children or less. Each child care room shall have 
an exit door directly to the exterior. 
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,C) Change Section 1002.8 to read as follows: 

1002.8. Use Group R-1. Throughout all buildings of Use 
Group R-1. 

Exception: Use Group R-1 buildings where all 
guestrooms are not more than three stories above the 
lowest level of exit discharge of the exits serving the 
guestroom. Each guestroom shall have at least one 
door opening directly to an exterior exit access which 
leads directly to the exits. 

(D) Change Section 1002.9 to read as follows: 

1002.9. Use Group R-2. Throughout all buildings of Use 
Group R-2. 

Exceptions 1. 

Use Group R-2 buildings where all dwelling units are 
not more than one story above the lowest level of exit 
discharge and not more than one story below the 
highest level of exit discharge of exits serving the 
dwelling unit. 

2. Use Group R-2 buildings where all dwelling units 
are not more than three stories above the lowest level 
of exit discharge and not more than one story below 
the highest level of exit discharge of exits serving the 
dwelling unit and every two dwelling units are 
separated from other dwelling units in the building by 
fire separation assemblies (see Sections 909.0 and 
913.0) having a fireresistance rating of not less than 
two hours. 

(E) Add new Section 1002.12 to read as follows: 

1002.12. Use Group B, when more than 50 feet in height. 
Fire suppression systems shall be installed in buildings and 
structures of Use Group B, when more than 50 feet in 
height and less than 75 feet in height according to the 
following conditions: 

1. The height of the building shall be measured from 
the point of the lowest grade level elevation accessible 
by fire department vehicles at the building or 
structure to the floor of the highest occupiable story 
of the building or structure. 

2. Adequate public water supply is available to meet 
the needs of the suppression system. 

3. Modifications for increased allowable areas and 
reduced fire ratings permitted by Sections 502.3, 503.1, 
905.2.2, 905.3.1, 921.7.2, 921.7.2.2, 922.8.1, and any 
others not specifically listed shall be granted. 

4. The requirements of Section 602.0 for high-rise 
buildings, such as, but not limited to voice alarm 
systems, central control stations, and smoke control 
systems, shall not be applied to buildings and 
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structures affected by this section. 

(F) Change Sections 1004.1 through 1004.2.2 to read as 
follows: 
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1004.1. General. Automatic sprinkler systems shall be 
approved and shall be designed and installed in 
accordance with the provisions of this code. 

1004.2. Equipped throughout. Where the provisions of this 
code require that a building or portion thereof be 
equipped throughout with an automatic sprinkler system, 
the system shall be designed and installed in accordance 
with Section 1004.2.1, 1004.2.2 or 1004.2.3. 

Exception: Where the use of water as an extinguishing 
agent is not compatible with the fire hazard (see 
Section 1003.2) or is prohibited by a law, statute or 
ordinance, the affected area shall be equipped with an 
approved automatic fire suppression system utilizing a 
suppression agent that is compatible with the fire 
hazard. 

1004.2.1. NFiPA 13 systems. The systems shall be designed 
and installed in accordance with NFiPA 13 listed in 
Appendix A. 

Exception: In Use Group R fire areas, sprinklers shall 
not be required in bathrooms that do not exceed 55 
square feet in area and are located within individual 
dwelling units or guestrooms. 

1004.2.1.1. Quick response sprinklers. NFiPA 13 systems 
installed in Use Group I-2 fire areas shall use quick 
response sprinklers in patient sleeping rooms. 

1004.2.2. NFiPA I3R systems. In buildings four stories or 
less in height, systems designed and installed in 
accordance with NFiPA 13R listed in Appendix A shall be 
permitted in Use Group I-1 fire areas in buildings with not 
more than 16 occupants, and in Use Group R fire areas. 

Exception: Sprinklers shall not be required in 
bathrooms that do not exceed 55 square feet in area 
and are located within individual dwelling units or 
guestrooms. 

(G) Add new Section 1004.2.3 to read as follows: 

1004.2.3. NFiPA !3D systems. In Use Group I-I fire areas 
in buildings with not more than eight occupants, systems 
designed and installed in accordance with NFiPA !3D 
listed in Appendix A shall be permitted. 

Exceptions: 

1. Sprinklers shall not be required in bathrooms that 
do not exceed 55 square feet in area. 

2. A single fire protection water supply shall be 
permitted to serve not more than eight dwelling units. 

Monday, December 16, 1991 



Final Regulations 

(H) Add new Section 1018.3.5 to read as follows: 

1018.3.5. Smoke detectors for the deaf and hearing 
impaired. Smoke detectors for the deaf and hearing 
impaired shall be provided as required by § 36-99.5 of the 
Code of Virginia. 

ARTICLE 12. 
FOUNDATION SYSTEMS. 

(A) Add new provision to Section 1205.0, Depth of 
Footings: 

1205.4. Small storage sheds. The building official may 
accept utility sheds without footings when they are used 
for storage purposes and do not exceed 150 square feet in 
gross floor area when erected or mounted on adequate 
supports. 

ARTICLE 13. 
MATERIALS AND TESTS. 

(A) Add new Section 1300.4 to read as follows: 

1300.4. Lead based paint. Lead based paint with a lead 
content of more than 0.5% shall not be applied to any 
interior or exterior surface of a dwelling, dwelling unit or 
child care facility, including fences and outbuildings at 
these locations. 

(B) Change Section 1308.1 to read as follows: 

1308.1. General. The permit applicant shall provide special 
inspections where application is made for construction as 
described in this section. The special inspectors shall be 
provided by the owner and shall be qualified and 
approved for the inspection of the work described herein. 

Exception: Special inspections are not required for 
buildings or structures unless the design involves the 
practice of professional engineering or architecture as 
required by §§ 54.1-401, 54.1-402 and 54.1-406 of the 
Code of Virginia. 

(C) Delete Section 1308.8, Special cases. 

ARTICLE 17. 
WOOD. 

(A) Change Section 1702.4.1 to read as follows: 

1702.4.1. General. Where permitted for use as a structural 
element, fire-retardant treated wood shall be defined as 
any wood product which, when impregnated with 
chemicals by a pressure process in accordance with AWPA 
C20 or A WPA C27 listed in Appendix A or other means 
during manufacture, shall have, when tested in accordance 
with ASTM E84 listed in Appendix A, a flame spread 
rating not greater than 25 when the test is continued for a 
period of 30 minutes, without evidence of significant 
progressive combustion and the flame front shall not 

progress more than 10.5 feet (3200 mm) beyond tit, 
centerline of the burner at any time during the test. 
Fire-retardant treated wood shall be dried to a moisture 
content of 19% or less for lumber and 15% or less for 
plywood before use. 

(B) Add new Sections 1702.4.1.1 and 1702.4.1.2 as follows: 

1702.4.1.1. Strengih modifications. Design values for 
untreated lumber, as specified in Section 1701.1, shall be 
adjusted when the lumber is pressure impregnated with 
fire-retardant chemicals. Adjustments to the design values 
shall be based upon an approved method of investigation 
which takes into consideration the effects of the 
anticipated temperature and humidity to which the 
fire-retardant treated wood will be subjected, the type of 
treatment, and the redrying procedures. 

1702.4.1.2. Labeling. Fire-retardant treated lumber and 
plywood shall bear the label of an approved agency in 
accordance with Section 1307.3.2. Such label shall contain 
the information required by Section 1307.3.3. 

ARTICLE 21. 
EXTERIOR EQUIPMENT AND SYSTEMS. 

(A) Delete Section 2101.6.9 Alterations and repairs, but do 
not renumber remaining sections. 

ARTICLE 25. 
MECHANICAL EQUIPMENT AND SYSTEMS. 

(A) Change Section 2500.2 to read as follows: 

2500.2. Mechanical code. All mechanical equipment and 
systems shall be constructed, installed and maintained in 
accordance with the mechanical code listed in Appendix 
A, as amended below: 

1. Delete Article 17, Air Quality: 

2. Add Note to M-2000.2 to read as follows: 

Note: Boilers and pressure vessels constructed under 
this article shall be inspected and have a certificate of 
inspection issued by the Department of Labor and 
Industry. 

ARTICLE 27. 
ELECTRIC WIRING AND EQUIPMENT. 

(A) Add Section 2700.5 to read as follows: 

2700.5. Telephone outlets. Each dwelling unit shall be 
prewired to provide at least one telephone outlet (jack). In 
multifamily dwellings, the telephone wiring shall terminate 
inside or outside of the building at a point prescribed by 
the telephone company. 

ARTICLE 28. 
PLUMBING SYSTEMS. 
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,A) Change Section 2800J to read as follows: 

2800.L Scope. The design and installation of plumbing 
systems, including sanitary and storm drainage, sanitary 
facilities, water supplies and storm water and sewage 
disposal in buildings shall comply with the requirements of 
this article and the plumbing code listed in Appendix A 
(BOCA National Plumbing Code/1990) as amended below: 

L Change Section P-303.1 to read as follows: 

P-303.L General. The water distribution and drainage 
system of any building in which plumbing fixtures are 
installed shall be connected to public water main and 
sewer respectively, if available. Where a public water 
main is not available, an individual water supply shall be 
provided. Where a public sewer is not available, a private 
sewage disposal system shall be provided conforming to 
the regulations of the Virginia Department of Health. 

2. Change Section P-303.2 to read as follows: 

P-303.2. Public systems available. A public water supply 
system or public sewer system shall be deemed available 
to premises used for human occupancy if such premises 
are within (number of feet and inches as determined by 
the local government) measured along a street, alley, or 
easement, of the public water supply or sewer system, and 
a connection conforming with the standards set forth in 
\he USBC may be made thereto. 

3. Change Section P-308.3 to read as follows: 

P-308.3. Freezing. Water service piping and sewers shall be 
installed below recorded frost penetration but not less than 
(number of feet and inches to be determined by the local 
government) below grade for water piping and (number of 
feet and inches to be determined by the local government) 
below grade for sewers. In climates with freezing 
temperatures, plumbing piping in exterior building walls or 
areas subjected to freezing temperatures shall be 
adequately protected against freezing by insulation or heat 
or both. 

4. Delete Section P-31LO, Toilet Facilities for Workers. 

5. Add new Section P-604.2.1 to read as follows: 

P-604.2.L Alarms. Malfunction alarms shall be provided for 
sewage pumps or sewage ejectors rated at 20 gallons per 
minute or less when used in Use Group R-3 buildings. 

6. Add the following exception to Section P-1001.1: 

4. A grease interceptor listed for use as a fixture 
trap may serve a single fixture or a combination 
sink of not more than three compartments when the 
vertical distance of the fixture drain to the inlet of 
the grease interceptor does not exceed 30 inches 
and the horizontal distance does not exceed 60 
inches. 
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7. Change Note d of Table P-1202.1 to read: 

Note d. For attached one and two family dwellings 
one automatic clothes washer connection shall be 
required per 20 dwelling units. Automatic clothes 
washer connections are not required for Use Group 
R-4. 

8. Revise Table P-1202J for Building Use Groups A·l, 
A-3, A-4 and A-5. 

Water Closets 
Building Use Group (Urinals see Section Pl218.2) 

Males Females 

A·1 Assembly, theaters 1 per 125 1 per 65 

A-2 Assembly, nightclubs 1 per 40 1 per 40 

A-3 Assembly, restaurants 1 per 75 1 per 75 

A-3 Assembly, halls, 
museums, etc. 1 per 125 1 per 65 

A-4 Assembly, churches (b) 1 per 150 1 per 75 

A-5 Assembly, stadiums, 
pools, etc. 1 per 100 1 per 50 

9. Add Note e to Table P-1202.1 to reference Use 
Group 1-2 day nurseries to read as follows: 

Note e. Day nurseries shall only be required to 
provide one bathtub or shower regardless of the 
number of occupants. 

10. Delete Section P-1203.0, Handicap Plumbing 
Facilities, but do not renumber the remaining sections 
in the article. 

11. Add new Section P-1501.3: 

P-1501.3. Public water supply and treatment. The approval, 
installation and inspection of raw water collection and 
transmission facilities, treatment facilities and all public 
water supply transmission mains shall be governed by the 
Virginia Waterworks Regulations. The internal plumbing of 
buildings and structures, up to the point of connection to 
the water meter shall be governed by this code. Where no 
meter is installed, the point of demarcation shall be at the 
point of connection to the public water main; or, in the 
case of an owner of both public water supply system and 
the building served, the point of demarcation is the point 
of entry into the building. 

Note: See Memorandum of Agreement between the 
Board of Housing and Community Development and 
the Virginia Department of Health, signed July 21, 
1980. 

12. Add Note to P-1506.3 to read as follows: 

Note: Water heaters which have a heat input of 
greater than 200,000 BTU per hour, a water 
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temperature of over 210'F, or contain a capacity of 
more than 120 gallons shall be inspected and have a 
certificate of inspection issued by the Department of 
Labor and Industry. 

13. Delete Article 16, Individual Water Supply. 

(B) Change Section 2804.3 to read as follows: 

2804.3. Private water supply. When public water mains are 
not used or available, a private source of water supply 
may be used. The Health Department shall approve the 
location, design and water quality of the source prior to 
the issuance of the permit. The building official shall 
approve all plumbing, pumping and electrical equipment 
associated with the use of a private source of water. 

(C) Change Section 2807.1 to read as follows: 

2807.1. Private sewage disposal. When water closets or 
other plumbing fixtures are installed in buildings which 
are not located within a reasonable distance of a sewer, 
suitable provisions shall be made for disposing of the 
building sewage by some method of sewage treatment and 
disposal satisfactory to the administrative authority having 
jurisdiction. When an individual sewage system is required, 
the control and design of this system shall be as approved 
by the State Department of Health, which must approve 
the location and design of the system and septic tanks or 
other means of disposal. Approval of pumping and 
electrical equipment shall be the responsibility of the 
building official. Modifications to this section may be 
granted by the local building official, upon agreement by 
the local health department, for reasons of hardship, 
unsuitable soil conditions or temporary recreational use of 
a building. Temporary recreational use buildings shall 
mean any building occupied intermittently for recreational 
purposes only. 

ARTICLE 29. 
SIGNS. 

(A) Delete Section 2901.1, Owner's consent. 

(B) Delete Section 2901.2, New signs. 

(C) Delete Section 2906.0, Bonds and Liability Insurance. 

ARTICLE 30. 
PRECAUTIONS DURING BUILDING OPERATIONS. 

(A) Change Section 3000.1 to read as follows: 

3000.1. Scope. The provisions of this article shall apply to 
all construction operations in connection with the erection, 
alteration, repair, removal or demolition of buildings and 
structures. It is applicable only to the protection of the 
general public. Occupational health and safety protection 
of building-related workers are regnlated by the Virginia 
Occupational Safety and Health Standards for the 
Construction Industry, which are issued by the Virginia 

Department of Labor and Industry. 

APPENDIX A. 
REFERENCED STANDARDS. 

(A) Add the following standards: 

NCSBCS/ ANSI A225.1-87 

Manufactured Home Installations (referenced in 
Section 620.4). 

NFiPA 13D-89 

Installation of Sprinkler Systems in One- and 
Two-Family Dwellings and Mobile Homes (referenced 
in Section 1004.2.3) 

NFiPA 30A-87 

Automotive and Marine Service Station Code 
(referenced in Section 619.1). 

NFiPA 31-87 

Installation of Oil Burning Equipment (referenced in 
Section 619.1) 

NFiPA 407-90 

Aircraft Fuel Servicing (referenced in Section 619.1) · 

ADDENDUM 2. 
AMENDMENTS TO THE CABO ONE AND TWO 

FAMILY DWELLING CODE/1989 EDITION AND 
1990 AMENDMENTS. 

As provided in Section 101.4 of the Virginia Uniform 
Statewide Building Code, the amendments noted in this 
addendum shall be made to the CABO One and Two 
Family Dwelling Code/1989 Edition and 1990 Amendments 
for use as part of the USBC. 

PART I. 
ADMINISTRATIVE. 

Chapter 1. 
Administrative. 

(A) Any requirements of Sections R-101 through R-ll3 that 
relate to administration and enforcement of the CABO One 
and Two Family Dwelling Code are superseded by Article 
I, Adoption, Administration and Enforcement of the USBC. 

PART II. 
BUILDING PLANNING. 

Chapter 2. 
Building Planning. 

(A) Add Section R-203.5, Insect Screens: 
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·203.5. Insect Screens. Every door and window or other 
outside opening used for ventilation purposes serving any 
building containing habitable rooms, food preparation 
areas, food service areas, or any areas where products 
used in food for human consumption are processed, 
manufactured, packaged or stored, shall be supplied with 
approved tight fitting screens of not less than 16 mesh per 
inch. 

(B) Change Section R-207 to read as follows: 

SECTION R-207. 
SANITATION. 

Every dwelling unit shall be provided with a water closet, 
lavatory and a bathtub or shower. 

Each dwelling unit shall be provided with a kitchen area 
and every kitchen area shall be provided with a sink of 
approved nonabsorbent material. 

All plumbing fixtures shall be connected to a sanitary 
sewer or to an approved private sewage disposal system. 

All plumbing fixtures shall be connected to an approved 
water supply and provided with hot and cold running 
water, except water closets may be provided with cold 
water only. 

''odifications to this section may be granted by the local 
"!ding official, upon agreement by the local health 

• partment, for reasons of hardship, unsuitable soil 
conditions or temporary recreational use of the building. 

(C) Add to Section R-212: 

Key operation is permitted from a dwelling unit provided 
the key cannot be removed when the door is locked from 
the side from which egress is to be made. 

(D) Change Section R-214.2 to read as follows: 

R-214.2. Guardrails. Porches, balconies or raised floor 
surfaces located more than 30 inches above the floor or 
grade below shall have guardrails not less than 36 inches 
in height. 

Required guardrails on open sides of stairways, raised 
floor areas, balconies and porches shall have intermediate 
rails or ornamental closures which will not allow passage 
of an object six inches or more in diameter. 

(E) Change Section R-215.1 to read: 

R-215.1. Smoke detectors required. Smoke detectors shall 
be installed outside of each separate sleeping area in the 
immediate vicinity of the bedrooms and on each story of 
the dwelling, including basements and cellars, but not 
including crawl spaces and uninhabitable attics. In 
dwellings or dwelling units with split levels, a smoke 

'ector need be installed only on the upper level, 

Vol. 8, Issue 6 

Final Regulations 

provided the lower level is less than one full story below 
the upper level, except that if there is a door between 
levels then a detector is required on each level. All 
detectors shall be connected to a sounding device or other 
detectors to provide, when activated, an alarm which will 
be audible in all sleeping areas. All detectors shall be 
approved and listed and shall be installed in accordance 
with the manufacturers instructions. When one or more 
sleeping rooms are added or created in existing dwellings, 
the addition shall be provided with smoke detectors 
located as required for new dwellings. 

(F) Add new Section R-221: 

SECTION R-221. 
TELEPHONE OUTLETS. 

Each dwelling unit shall be prewired to provide at least 
one wall telephone outlet (jack). The telephone wiring 
shall terminate on the exterior of the building at a point 
prescribed by the telephone company. 
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(G) Add new Section R-222: 

SECTION R-222. 
LEAD BASED PAINT. 

Lead Based Paint. Lead based paint with a lead content of 
more than 0.5% shall not be applied to any interior or 
exterior surface of a dwelling, dwelling unit or child care 
facility, including fences and outbuildings at these 
locations . 

PART IlL 
CONSTRUCTION. 

Chapter 3. 
Foundations. 

(A) Add Section R-301.6 to read as follows: 

R-301.6. Floodproofing. All buildings or structures located 
in areas prone to flooding as determined by the governing 
body having jurisdiction shall be floodproofed in 
accordance with the provisions of Section 2101.6 of the 
1990 BOCA National Building Code. 

Chapter 9. 
Chimneys and Fireplaces. 

(A) Add Section R-903.10 as follows: 

R-903.10. Spark arrestor. Spark arrestor screens shown in 
Figure R-904 are optional unless specifically required by 
the manufacturer of the fireplace stove or other appliance 
utilizing a chimney. 

PART IV. 
MECHANICAL 

(A) Add new Section M-1101.1: 
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M-1101.1. Residential buildings. Every owner of any 
structure who rents, leases, or lets one or more dwelling 
units or guest rooms on terms, either expressed or 
implied, to furnish heat to the occupants thereof shall 
supply sufficient heat during the period from October I to 
May 15 to maintain a room temperature of not less than 
65'F (18'C), in all habitable spaces, bathrooms, and toilet 
rooms during the hours between 6:30 a.m. and 10:30 p.m. 
of each day and maintain a temperature of not less than 
60'F (16'C) during other hours. The temperature shall b e 
measured at a point three feet (914 mm) above the floor 
and three feet (914 mm) from exterior walls. 

Exception: When the exterior temperature falls below 
O'F (-18'C) and the heating system is operating at its 
full capacity, a minimum room temperature of 60'F 
(16'C) shall be maintained at all times. 

PART V. 
PLUMBING. 

Chapter 22. 
Plumbing, Drainage, Waste and Vent Systems (DWV). 

(A) Change Section P-2206.8.2 to read as follows: 

P-2206.8.2. Sewage ejectors or sewage pumps. A sewage 
ejector or sewage pump receiving discharge of water 
closets shall have a minimum discharge capacity of 20 
gallons per minute. The ejector or pump shall be capable 
of passing a I l/2-inch-diameter solid ball, and the 
discharge piping of each ejector or pump shall have a 
backwater valve and be a minimum of two inches. 
Malfunction alarms shall be provided on sewage pumps or 
sewage ejectors rated at 20 gallons per minute or less. 

PART VI. 
ELECTRICAL. 

(A) Revise Part VI as follows: 

The electrical installations shall conform to the Electrical 
Code for One and Two Family Dwellings (NFPA 70A-1990) 
published by the National Fire Protection Association. 

PART VII. 
ENERGY CONSERVATION. 

(A) Revise Part VII as follows: 

The energy conservation requirements shall conform to 
Article 31 of the BOCA National Building Code/1990. 

ABBENBUM & 
AMENDME~J'F!> 'Fe tHE ANSI ~ STM!DARD. 

As provided iii !>ee!i6ft ~ af !he YSB&, !he ameadmeals 
86ted iii !IHs addeadem sh8ll be ffi8de !6 !he Amerieaa 
Nalloaal Staadard fer Beildiags 88d Facilities - Providillg 
Aeeessibilily 88d Usability fer Pkysieally lla11dieapped 
Peejlie ~ ~ - !-98&t fer ese as j>lll'! af !he U!>llto 

l-o Parpese. 

Tkig sta11dard sets ffiiiiiFBHm reqaireme11ts fer faeili!y 
aeeessibili!y by jle6jlie willt physieal disabilities, wkiek 
iaeludes !IIese willt sigkt impairmeft!, bearteg impairmeat 
88d mobility impairmeat. 

~ Applieatiell af Sta11dard. 

~ Geaeral. 

Tbe IIHffiber af spaees 88d elemeft!s te be ffi8de aeeessible 
fer eaek ....._ buildiag !ype sh8ll be established by !IHs 
seetioo 88d ft!ber applieable pertie11s af !IHs standard. 

*. Wl!e£e Required. 

Ml buildiags 88d pertieas !ftereaf af :use Grallps A; B, E; 
F; H; I; ~ R; ftftd S; fHld tlteif a:ssaeiated extePiaF sites 
88d faeilities sh8ll be ffi8de aeeessible iii aeeerdanee willt 
applieable provislo11s af !IHs sta11dard. 

Exeeptiefts. 

l-o BuildiHg areHS 88d el!!erior !aeilities wkere 
prov-idiag pkysleal aeeess is 8ft! praetieal, suek er 
ele•;ft!or pits, p-ipiftg 88d equipme11t eatwall<s, "' 
slmilftr ineide11tal spaees, 

~ Floefs ab<we or l!elow aeeessible levels iii builaiags 
wliefl !he aggregate lleor area af !he buildiag does Bft!­
aeee<l ~ S<jiiOfe !eet, 

& Temporary granasiands 88d bleaellers used fer less 
tkaa 00 tlays; wliefl aeeessible seallllg willt eqeivaleRt 
lilies af sigkt are provided. 

+. :use Groap R-3 buildings 88d !fteir associated 
el!!erior sl-ies 88d faeilities. 

s, Tkose portioas af el!!sliftg buildiRgs wkiek W6IIM 
fE!<IIIire modi!ieatioft te !he structural sysiem iii order 
te ~ aceessibili!y. 

~ :use Groap A+. :use Groap M buildings sh8ll 
~ Bill less tkaa fallr wkeelckair positioas fer eaek 
assembly area up te 300 seft!ed partieipanis, pi-lls ORe 
additional Sjltlee fer eaek aEiditioaal tOO seft!ed oecupaats 
or !raetioa thereof. Removable seft!s sh8ll be permi!teEI iii 
!he wheelehair positions. 

~ :use Groap A+. Itt areft9 af :use Groap A-3 -
!i!<ed seallllg or !i!<ed tahles, Ill least ~ af !he teta-i 
seatiftg sh8ll be accessible. Itt areHS willt !i!<ed seatiftg or 
- tahles, Ill least d-96- af !he teta-i seatiftg sh8ll be 
aceessible. Ml fa11etional spaees 88d elements sh8ll be 
aeeessible !rorR all aeeessible seat-i!!g, 
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~ 'lise Gl'oo!> '!+. !ft balldlags ef 'lise Gl'oo!> I+. &t le!lsi­
M%- bit! a&t less iftaft eae ef all ~ s!ee~ing f<lE>fll5 
!II' <lwe!lifig ooH5 sl>aH be accessible .ift aeeeraaaee wllh 
a~~lieable pravisiaas ef IMs slaatlar<l. 

~ 'lise Gl'oo!> I+. !ft 'lise Gl'oo!> I-;~ lmilaiags, &t !€as! 
eae ~ sleej!lftg l'OOffi !1!1<1 lis leilet ~ ll\lfSi!lg 1ifllt 
sl>aH be aeeessible. 

~ 'lise Gi'oo!> !+. !ft 'lise Gl'oo!> :1-3 bail!liags, ru !€as! 
eae aeeess!ble 1ifllt sl>aH be pra•;i<led klF eaeb !00 resldeat 
ooie &F lfaetisa taereef. 

~ 'lise Gl'oo!> R-h 'lise Gl'oo!> lH- bailfliags ooaH 
~ wll!t tbe lelle•.viag: 

h B&ei's <lesigaea ta !llklw !*lSSft8C iftta a l'OOffi !II' 
spaee sl>aH !lf'6"ltle a miaimum ~ eleaF epea!ng 
wi<!tfu 

a, Wbel> ;He &F !ll&l'C gae&t ooie are previaea, "% 
sl>aH be aeeessible. 

~ Mal!ip!e l>ailaiags en single JM, !ft tlelermisiag tbe 
re~airea aumaer ef accessible gae&t - all llllilaiags el' 
'lise G!'61!j> lH- 611 a single iftt ooaH be eensi<lere<l ns eae 
euil<liag. 

l!;-M-; 'lise G!'61!j> !!-;!, Buildings ef 'lise G!'61!j> ~ 
·1enlaiaiag 1<l1!F !II' !ll&l'C <IY:elling ooH5 !1!1<1 tbeiF assee!ateEl 

'las !1!1<1 laeillties ooaH ~ wllh IMs seeti&a !1!1<1 MbeF 
d~plieal>!e pFS'lisieas ef IMs staadara. '!'be taFm "awelliag 
lii!W' as \!sed ift IMs seeti&a ooaH be as <lefl!l!l<l ift t\ffiele 
~ ef tbe Be61't €ede; l>1il sl>aH alse illelll!!e etber !yjJes ef 
<lwe!liags ift wl>!eft sleeping aeeemmaaatiens are pra•iided 
bit! teileliag &F eeel<iag facilities are sl3areEl l>y aeeupaa!s 
ef !ll&l'C iftaft eae l'OOffi &F ~ ef tbe dwelling. 
Dwelling ooH5 wlihift a single straetare separa!e<l l>;' 
lirewalls Ell! I!M eens!itale separate aaildiBgs. 

~ 'ferms <le!inecl. '!'be !ef!awiag terms; Wben \!sed ift 
IMs seeti&a & ift ~ra•;isiaas lllf bailaings a!!eete<l ey IMs 
seeti&a ooaH have tbe !allawing meaning: 

"E&tFaaee" meaas any eH!eFiaF aeeess j>6lat ta a 
l>ail<JiAg !II' p&Ftiea ef ft BHiJ<IiHg ase<l By FCsi<lea!s ffiF lbe 
~arpase ef eatering. Fer parpases ef IMs standard, oo 
"eatmaee" Ell!as a&t illelll!!e a Ell!&!' ta a !!l!l<liftg <leelt &F & 

Ell!&!' \!sed primarily as a seFYlee emranee, """" if 
l!afthaa<lieappe<l resi<leats aeeasianally esc tl>1il Ell!&!' ta 
eater. 

"Fiaisl>e<l grad& meaas tbe graanEl SliHaee ef tbe sile 
eftar all eenstraetien, le,•eling, gra<ling, !1!1<1 aevelepmeat 
has been eampleled. 

"Groan<! !leaF"- meaas a #ear ef a l>ail<ling wllh a 
bailaiag entranee en oo aeeessil>le ""'*""' A baildiRg flH!Y 
have eae & !ll&l'C graanEl !!e6rfr. W1lefe lbe liP.lt #ear 
eaatainiag <!welling - ift a IJail<liag is ahave gFO<Ie; all 
·efts en tl>1il #ear mast be serve<1 ey a baildiHg ea!raaee 
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&a oo aeeess!ble ""'*""' 'l'ft!s #ear wtll be eansidered ta oo 
!I graanEl fl&a¥, 

"b&&t'! means oo intermediate !eYe! between tbe #ear 
!1!1<1 eeillng ef aey slafy; ieeate<l wlihift II l'OOffi &!' f<lE>fll5 
ef a dwelliag. 

"Mal!lslaFy dwelling llfl#!! means a swelling 1Hllt wllh a 
liaislle<l !i¥iag spaee leeate<l en eae #ear 8il<l tbe #ear ar 
fle&l'S Immediately ahave &F beiftw ~t, 

~ w;e ~ me&BS ~ &P enterieF f&&mS &F 
spaees ef a ball<liag tl>1il are mnEll! available Ia tbe 
geooFOl ~ Plfhlle esc flH!Y be pra•;!<le<l ru a bell<!iag 
tl>1il is privately &F paal!ely <lWII<l<l, 

"Sita!! means a pnree! ef land beaa<le<i ey a propeFIY 
!ifte & 11 desigaale<l ~ ef a pablie l'igiH ef way, 

~ meaas tbe !'elaliva steepness ef tbe land 
between twa ~ !1!1<1 is ealealate<l as fallews; '!'be 
dlstanee !1!1<1 ele·,•atien between tbe twa ~ ~ oo 
enlraaee !1!1<1 a passenger !!l!l<liftg 2eDe7 are de!eFmlae<l 
!r&Fa a tepegraphie ~ '!'be <lilleFeaee ift elevalien is 
tll¥ide<l ey tbe <lls!aaee !1!1<1 tl>1il lraetiaa Is mu!tiplie<l ey 
!00 ta al>tMn a percentage slape figafe, 

"Uncl!sluFbe<l site'-' ""*"*' tbe site bef<>re any 
eaastFue!iaa, leveliag, graaing, &F <levela~meal assaeialed 
wllh tbe Clli'feftl j!l'6jeeh 

~ Eatraaee Fe~uiFemeats klF ba!IEltags wllh elevators. 
E¥efj' lluil<liag wllh oo elevater ooaH have ru least eae 
bui!El!ag eatFaaee en oo aeeessible ""'*""' 
~ Ea!mnee Fequiremen!s w llail<l!ags wll!taat 
elevators. E¥efj' ln>ilfling wll!taat oo e!evatar sl>all have at 
!€as! eae buil<liag eatranee en oo aeeessible i'<lllle el<eejll 
as previ<!e<l klF ift 2.2.7.3.1 liH'el!gh 2.2.7.3.3. 

2.2.7.3.1. Siftg!e llaih!ing baviftg eammoa eBtraaee lllf all 
lll!ltfr. A single lluilfling en a sile baviftg a eommen 
en!raaee klF all - is I!M reqaire<l Ia have oo aeeessiele 
entrance previae<! tbe slepes ef lbe IIAElislurbea stta 
measure<l betweea tbe plaane<l entraaee 8il<l all vehicular 
& peaes!FiaH &FFivM ~ wlihift W !eet ef tbe planned 
entrenee eJ<eee<l W%- !1!1<1 tbe slepes ef tbe plaaae<l 
fiaisaea graEll! measured eetweeR tbe eatraHee aoo all 
vehicular &F pe<lesttian &FFivM ~ wlihift W !eet ef !lle­
planaea eB!raaee alse eJ<eee<l ~ H !here are ae 
vehicular !II' pedestrian &FFivM ~ - W !eet ef !he­
planned entraaee, tbe slape is ta ba measarea ta tbe 
eleset vehieulaF & pe<lestrian &FFivM ~ 
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2.2.7.3.2. Multiple baildings &F single llui!El!ag wll!t multiple 
ealraaees. W1lefe tbeFe are malliple llail<liags 611 a sile ar 
a single bu!ldiag - multiple eatraRees seF'ling eitbeF 
in<livi<laal dwelliag - & el!!sters ef <iwelliRg aalls; oo 
accessible eRtranee - be p•o•:i<ie<l lllf aeessible 
dwelling lll!ltfr. '!'be numeer ef <!welling - requires ta 
be accessible - be <leterminea ey eitbeF ~ &F 
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sltftli be at least e<jtiftl !& the ~e•eeHtage ef the 
aadistafbed site will> a - ~ ef less lllRR M%-; 91!1-
!& eitl>ef ease sltftli be at least ~ ef the te!&l gffillftd 
fleer llffil!r. tit additieH !& the ~ereeHtage ef dwelliag llfti!& 
Fe~aired !& be accessible ey IIHs see!i<llt; all gffillftd fleer 
dwelling llfti!& - be made accessible if the eHtranees le­
the llfti!& are oo "" accessible fftiHe, 

2.2.7.3.3. Site im~raelieality dl!e !& anesaal ehareeterislies. 
Aft accessible ffillle !& a baildiag entrance aeoo Rat be 
~Fevided w1tere the site is !&eated HI a fleedplaiH .,. 
eoosta1 high ha•a•d .,.... w1tere the site ehameteFisties 
FeSti-lt ifl: a Elifferenee ift fiRished grade elevatiea eueeefiiRg 
l!G te-ebes aad M%- measered betweea the eatmaee aad 
all velliealaF .,. ~edestFian 8l'riYftl jl6iffis - W feet ef 
the ~lanned eHtranee. H lbere are ae vehieHiar .,. 
~edestriaH 8l'riYftl jl6iffis - W feet ef the ~lanaed 
eatmnee, the ~ is !& be FHeasared !& the e1esest 
·:ehiealar .,. ~edestrian 8l'riYftl f'8l<>t, 

EJ<eeplioa: Aft accessible eHtreHee sltftli be ~•evided H 
"" elevated waiiPNay is ~·o·:ided between a baildiHg 
eAtfaHCe ftftd A vehieHiaF 8l'riYftl j}fllBt ftftd the 
walkway haft a ~ ef ae greater lllRR M%o 

~ llisteFie buildings. 'fbese staHdaFds sltftli 8!>I'IY te 
buildings aad strHetHres .,. ~eFiioHs tl>eFeef tllat are 
desigaated, & are eligfflle Is be desigHated, as hist6fie 
landmaFI<s ey !be l'e<ieFal; stale; .,. loeal go•;ef!lment, Is 
!be ffifleHt tllat !be histeFieal ehameteF ef !be buildiHg, .,. 
its elemeats, are aat im~aiFed. 

f€7 Belete !be l'ellowiHg definitions fFeFft Seeli6ft 3*-

t.dministrative aHtlieFily; Assembly area, Authority haviRg 
jurisdielien, ChildFen, Ce•:erege, Dwelling HHil; Means ef 
egress, Multifamily dwelling, aad Tem~eraFy. 

4± Basic eom~enents. 

Accessible sites;- !aeililies, aad buildiags, including 
peblie ese, emplayee Hse, aoo eammaa use Sftll€eS in 
hftHaiHg facilities, sltftli j>ffi¥ide accessible elements aad 
Sfl6Ctl" as i<lentified HI Table 2 HHiess modified 8y atheF 
sections ef this stRadaFd. 

tEt Tbe !e!lewing medifieatioHs sltftli be made !& Table 2-o 

Accessible Element & Stmee 

& Elevate• 

A~~lieatioo 

:.eeessiale f'6ll!es eeHneetiHg diffeFeat accessible le¥els; 

AccessiBle ElemeHt .,. Stmee 

22o SeatiHg, tae1es & W9Fh suFfaees 

ApplieatieH 

H ~Fevided HI accessible Sjl6ees; er; at least eae ef 
each ~ sltftli be accessible HI j)lll>lie aad eemmea 
liSe 9FC6S HI buildings sabjeet !& ~ 

Accessible ElemeHt .,. Stmee 

w, Cemmen use Sfl6Ctl" aad facilities 

ApplieatieH 

BHildiltgs aad facilities; er; at least eae ef each ~ 
sltftli be accessible if SCfYiltg buildiHgs sabjeet !& ~ 

fl't Add "" exee~tieH !& Seeli6ft +.&2, loeatioa, te I'C6ft "" 
!elle-. 

EJ<eeptieH: Aeeess sltftli be ~·e·:ided ey a vehieulaF 
ffillle HI eases wltere !be finished gFade between a 
beilding saBjeet Is ~ aad a j)lll>lie .,. eemmea liSe 
faeUity 6ft !be SffiftC site exceeds &30-%- .,. w1tere 
atheF ~hysical baFFieFS (HatuFal .,. maamade) .,. legal 
Fes!Fielieas, all ef wiHeh are ootsifle !be ClllltFel ef !be 
6Wftel'o jlf'CYCitt !be iastaUaliea ef "" accessible 
pedestriaa fftiHe, 

+.3-±h Modifieatieas l9F buildiags sabjeet te ~ Buildings 
sabjeet !& ~ - eeFftjlly will> +.3 - 1.32.3.1. 
DiffeFeHees HI previsions between +.3 aad ~ sltftli be 
eeatFelled 8y ~ 

+.6± Geneml. AccessiBle jl6fhHtg Sfl6Ctl" - eeFftjlly will> 
+.6± Accessible passenge• !&adiRg """"" sltftli eeFftjlly with 
+.&.& 

WitCH !&Is 6f geFHgC facilities are ~Fevided, !be aumber af 
accessible Sfl6Ctl" ~•evided sltftli be ;,. aeeeFdaaee will> 
Table +.s, tit facilities will> mulli~le bHildiHg entrances oo 
grade; accessible jl6fhHtg Sfl6Ctl" sltftli be dispeFSed aad 
!&eated llCIH' tbese entrances. Tbe re~uired BHmber ef 
accessible Sfl6Ctl" HI jl6fhHtg !&Is aad geFHgCS wiHeh SCFYe 

multi~le lmBily dwellings - be Based oo !be !&if 
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.llffilb& at spaees previaed ffif ¥lslleFs !Hit! jl\lblie HSe 

laeilities. 

ACCESSIBLE PARKING SPl,CES. 

Tfrtrl pat king ~ ReC[uil ed: minimum f'I"'7 

+n ~and gat ages~ accessible~ 

Ne!e "' 'l'l>e accessible Sjlaee sllall be ~ra':ided, IH!! 
lleed oot be deslgHaled. 

+.±±+. General. Pla!ferm IH1s sllall Hat be part at a 
re<teired aeeessible fOOte iB aew eanstreetleR. 

EKeepliaR: Beildiags Sllbjeet iB Seetlaa ~ are 
permitted iB HSe platform lif!s aa ift!eriar accessible 
f6tllelr. 

f.fJ. Atltl aa exee~!iea iB Seetlaa +.B±; GeRera!, iB read a& 

felle-. 

EJ<ee~tien: Beefs iRienaed ffif HSeF j'lflSSBge witliiB 
iadivideal dwelling 1lflita at I>Hildiags Sllbjeet iB ~ 
silall eBiy be Fef)Hire<! iB eeraply wHit ~ 

00 Cbaage Seetlaa +.H iB read a& felle-. 

+.!+. EnlraHees !Hit! Exile, 

4+H-o GooeFaL Eatranees iB a I>Hildiag BF faeility !bat are 
part at aa accessible fetlte sllall C6ffijlly wHit Seetlaa +.& 
At least aae entraRee iB R bllildiag BF faeility .,., iB eae1> 
separate aeeepaaey BF teRaRey witliiB a beilding "" 
IReility, !Hit! ali eatraRees wbieft Rermally serve aeeessible 
parldag faei!ilies, traRspartaliaR laeililies, ~asseager left<!iftg 
l!6lleS; lal!l siBnt!s, jl\lblie streets !Hit! siaewali<S, BF 
aeeessil>!e ift!eriar vertieftl eeeess, sllall be accessible. All 
re<tHired exits sllall be accessible. 

~ ERiranees iB I>HildiRgs Sllbjeet Ia ~ ER!raRees iB 
beildiRgs Sllbjeet Ia ~ sllall C6ffijlly wHit !be ~ravisieRS 
at ~ !Hit! +.!+. BiHereRees between ~ !Hit! +.H sllall 
be eantrallea by ~ 
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~ G eaeral. All <lriRkiRg faeRiaiiiS !Hit! water eoolers 
6ft aa accessible fetlte sllall C6ffijlly wHit Seetlaa 4+. At 
least W9fr at drialfiRg faea!Ri!IS !Hit! water eoolers .,.. 
accessible fetltes sllall be accessible. H eBiy aae ariRkiag 
!aeRiaiR BF water eaeler is ~FB':ide<l aa aa aeeessible 
ftH:tte.; it shalt be aeeessible. Aeeessihle drinking foontftias 
sllall C6ffijlly wHit Seetlaa +.±§ !Hit! sllall be .... !Hl 

accessible raeteo 

00 Cbaage !be IItle at Seetlaa ~ !Hit! !be !ext ef 
Seetlaa ~ Ia read a& lftll.a-. 

~ +eile! !Hit! Ba!lfiag Facilities. 

~ GeReral. +eile! fOOffiS !Hit! bat!tiBg faei!itles sllall 
C6ffijlly wHit ~ 6R<l sllall be aa aa aeeessiale Fe\lle, At 
least aae at eae1> ~ ftxiare BF elemeRI sllall be 
accessible. Witeft lbere are M BF """'" ftxiares ffi aay 
type, twa at !bat ~ sllall be accessible. Se~arate fOOfHS 
ffif eael> self lleed Hat be fRfttle accessible if !Hl a<lditiaaal 
aeeessihle ft19fH- eeBtaiHiHg the ref):Hired :faeilities is 
previde<l. Seeb fflefll sllall be laekable frara !be ift!eriar 
ffif ~rivaey. 

EKee~tians: 

t NanFC<tHiFCd la!ie! Fa8FII5 wHit 8& ffi6i'C !baa aae 
ftxiare at eneb ~ wbieft ts ~ravi<le<l ffif !be 
eaRvenienee at a siagle em~!ayee, !Hit! ts oot geRerally 
available Ia !be !>lffi!ie, 

~ !)welling lHll!s; geesi Fa8FII5 !Hit! jllll!enl f6BIIl!r. 
ootess re<tHiFed by nlber ~revisions ffi this standard. ' 

~ General. Wbere slarage !aei!ilies SliCb eabiRets, 
slle!ves, eiaseis 6R<l drawers are ~re'fided iB re<teired 
accessible BF ada~table Sjlllees, at lees! aae ffi eneb ~ 
sllall eantain slarage Sjlaee !bat eefll!llies wHit Seetlaa ~ 

fet Cbaage Seetlaa ~ Ia read as felle-. 

~ Geaeral. All sigas re<teired by ~ sllall C6ffijlly 
wHit Seetie!IS ~ ~ !Hit! ~ 'feetile sigRage sllall 
atse C6ffijlly wHit Seetlaa ~ 

fPt Atltl aew Seetlaa ~ Ia read as !a!iews !Hit! 
reRHffiller exis!iag Seetleru; ~ lbreugb ~ 

~ Wilere Re~eired. Aeeessible faei!llies sllall be 
iEientifled by !be Iaterlla!ieool Syrabat at Aeeessiblli\y at 
!be fellewing leeatiess: 
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lo Parl<iag SjlaeeS ElesigaateEI as reserveEI ffif 
physically disabled ~ersens. 

~ Passenge• left<!iftg i!6lleSo 

3o Accessible beildisg eatraaees. 
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<h Aeeessible !6He! !lfl<l b&!IHIIg ffteilities. 

o, El<terier aeeessible f6ll!es, 

~ Siga Helgftl, Aeeessible jlfH'Itiflg Sfllll!" sigftS skell 
IH!Ye !lie be!tem e<lge ef !lie Big& ft& iewet' !liaft falw fee* 
flWI mmt ft&F higher !liaft seYeft fee* f;llM mmt aiH!Ye 
!lie jlfH'Itiflg sHrfftee. 

00 A<ld aew Seefleft ~ ie rea<! as feH6WS; !lfl<l 
renumber e!!isllftg See!ioRs ~ !i>retlgll ~ 

~ Wftefe FBEJ:Hirea. M leasf; 6fte teleplieae m eaeft. 
- ef !w& &r Pft&Fe skell IH!Ye a ¥6ltirRe eet>~re~, Wilefe 
Slfeb !elephe&es IH'e !eea!etl 6ft BR aeeessible relfle; at 
leas! ORe skell ee!'RfliY with ~ 

fst A<ld aew Seefleft ~ ie rea<! as fell&ws !lfl<l 
renumber e!!isllftg See!iess ~ !i>retlgll ~ 

~ Wilefe reijuired. Fi!!e<l !abies; ee11a!ers !lfl<l W6l'lt 
sta#efts previEled ift a refttiireEI aeeessiBle spaee sftall fttwe. 
a! leas! ORe sie!ieR !hal !s aeeessible. 

+.at± Geseral. Auditorium !lfl<l assembly IH'eftS skell 
ee!'RfliY with Seefleft ~ with !lie &limber ef aeeessible 
seattag 00 &e estaBlished By SeeHaft ~ SUelt &PeeS wWt 
aadie amplifiea!ioR sysleRIS skell IH!Ye a lis!e&i&g sys!eRB 
eemplyi&g with See!ie&s +.3ld; !lfl<l +.aH ie assist perseas 
with 8e'o'efe k<lftl'ieg less iR lis!e&i&g ie BH<IiR presea!a!ie&s. 

~ Geaeral. All dwelli&g BRits set'Vetl by BR aeeessible 
ea!raaee !lfl<l all dwelli&g BRits set'Vetl by BR elevaier sll£111. 
be aeeessible. Aeeessible dwelli&g BRits skell e6ffiJliY with 
Seefleft ~ 

m. Meliifiea!ie&s ie aliap!able liesiglh A<lap!able 
<lwelliag BRits skell Ra! be reijlfired ie e6ffiJliY with !lie 
!ollowi&g see!ioos ef !h!s s!a&dar<l: 

""' o.a •. o.ata) - Med:ieine €a'binets 

""' I.a •. I. IE•) - Bathtubs - SetH; 

~ l.a •. I.IE5) - Bathtubs -- -
+.- La •. 1.5E5) -- -- -
5-c L8:2.5.9 - lEi tehell - €onttols 

6-c t.aZ!.s.t - IHtehen - W=k Stu faees 

""' L9:2.5.5 - IHtehen - s±1tk 

(1,:2,5,?,8) 

s-,. La •. 5.6 

tf1!ff sentence ~ 

lr.- 1.8 •. 5.8 ~ Reftigetatot/Fxeezets 

T&:- 4.92.5.18(1) ._ IEitehen Stetage 

+i-:- L92.6.9 .... batmelq .... €ontlels 

~ l!as!e eempe&eR!s. Aeeessible dwelliag BRits skell 
!IF&"i<<e aeeessible elemeB!s !lfl<l Sfiiii!"S as ideB!ifie<l iR 
'fRble 4 BRiess modified by a!ber see!io&s ef !h!s standard. 

00 'l'be !ollowi&g moliifiea!ioBs shall be raa<1e !a 'fRble -¥. 

Aeeessible Elemeat 6f Stmee 

if:. Bath:re ems 

/~fJlieatieH 

A! leas! aRe balllroem wi!hiR !lie dwelling Hall sllftl 
be aeeessible !lfl<l all a!ber ba!llroems !lfl<l jlOW<Ie; 
f'OOIIIS skell be OR BR aeeessible rRa!e wi!h aeeessible 
ea!ry <iaerso Wilefe !w& &r m&re ef !lie same type ef 
fil<tHre IH'e pre·;i<leli at leas! ORe i5 re~~:aired ie be 
aeeessible. 

1.32.3.1. Medifiea!iofts rela!iRg Ia aeeessiiJ!e rRa!e iR!e !lfl<l 
!i>retlgll ftwelliBg ttftif: ~ #ellev:iag maelifieatieas shaH 6e 
raa<1e Ia !lie requiremea!s !or BR aeeessiele rRa!e iR!e BR<I­
!i>retlgll BR aeeessihle <lwelliag IIIIi!; 

1.32.3.1.1. ChaRges iR level wi!hiR ORe s!&ry -. Cllanges 
iR level wi!hiR ORe s!&ry BRits with " beigil! greater !liaft 
~ iRell sllllll be rafftpeli iB aeeerliaaee wi!b ~ Changes 
iR level wi!b be!gll!s hew:eea !+4 iRell !lfl<l ~ iRell skell 
be beveled with " slaf>e ft& greater !liaft l-4. 

EJ<eep!ioa: tells !lfl<l <lesig& !ealures Slfeb as raised ar 
Slllll<ell IH'eftS IH'e Ra! reijuired ie be ramped provided 
!lie Slllll<ell &r raised IH'eftS de Ra! i&terrap! !lie 
aeeessible rRa!e !llroagh !lie <lwelliag IJRih 

1.32.3.1.2. Mul!is!ory BRits iR eaildiags with elem!ors. lR 
multistory dwelling BRits iB buildiags with elevators, !lie 
primary level ef !lie <lwel!i&g Hall skell be aeeessible !lfl<l 
skell eeR!aiR a! leas! ORe aeeessible batllroem &r paw<1er -
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1.32.3.1.3. Thresholds at el<terior <loofso Thresl>ol<ls at 
exlerier <leers slla!l lte 118 ffl8f8 !haft ~ iReh al>eYe llte 

- - !eYe! - i>e¥ele<! with ·fl slejle 118 greatef 
lllflfl 1-%. 

Exeep!iea: Landing sarlaees eeastraete<! at impeFVieas 
m!lterial Stieh !IS eenerete, bflelt SF flflgsteae wlleft 
leea!eEI a<!j!leeat I& llte pf'imflry eatry <le8F slla!l lte ,... 

- lllflfl m - llelew 11>e - !eYe! at 11>e 
intefieT at llte <!·.veiling tilti!, 

1.32.3.1. 4. Exterior 00e1<; jlft!i& SF b!lleony sarlaees. 
Extef'ier 00e1<; jlft!i& SF b!lleeny sarl!lees slla!l lte 118 ffl8f8 

lllflfl m - llelew 11>e Hoor !eYe! at 11>e - at 11>e 
<!welliag tifti!, 

EJtee~!iea: Landing Stirlaees eeastme!e<! at impervieas 
material Stieh !IS eeaerete, bflelt SF flagsteae slla!l lte 
permi!ie<! I& lte tiJ> I& letir l&eltes llelew llte intefieT --00 Add 8ft exeep!iea I& See!iaR ~ Water Glesats 

(Bathreems) Hem -#+, I& Fea<l as fe!lews; 

Elfeeptien: 86ft!' Hoor spaee at llte water et&sat mny 
lte reaaeeEI I& M l&eltes bet...·eea llte aeagrab bar sifte. 
at llte fllflare IHI<! llte a<!jeialag wall; \'8llily SF 
la.atery. 

~ Add 8ft exeeptiea I& See!iaR 1.32.5.1, Clearaaee 
liteheas), I& Fea<l !IS fe!lews; 

' 
EJ<eeptiaa: Tlte W ill ~ mmt elearanee slla!l Bat 
lte re~aire<! ill U sbf!Pe<! kiteheas previ<!iag llte base 
eabiaets are reme•<"able I& allew lmee spaee far a 
feFWar<! appreaeh. 

$B) Cb8llge See!iaR ~ ill Fea<l as fe!lews; 

1.32.5.2. 86ft!' Hoor "!''l""' A elear Hoor spaee at least >lG 
l&eltes by 4S l&eltes eemplyi11g with ~ lltet allews 11 
!lftF8Ilel approaeli by 11 l"'fS66I iR 11 wheelehair is provided 
at llte F8llge 8F eaal<laj> - sillli; - ei!ller fl !lftF8Ilel 8F 
!erwanl appreaell is previae<! at eveR; dish wasl>er, 
re!rigerater/free•er SF traslr cempaeter. Laan<!ry 
eq•ipmelll leea!eEI ill llte ktieltell slla!l etlfllj}ly will> +.aa. 

4.32.6.2. Wasl>iag mael>i11es IHI<! ele!ltes <lryeP.r. Wasl>iBg 
maehiaes IHI<! e1at1tes <!ryers lltet are pre•ti<!e<! ill 
eemmea ase arefiS slla!l lte fraat l&!l<!iRg aatass assisti•;e 
EieYiees eBabliag llte ase at t&P l&!l<!iRg maehiBes are 
provided tiJ>8R Fe~est. 
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COMMONWEALTH of VIRGINIA 
JOAN W SMITH 

REGISTRAR OF REGULATIONS 

VIRGINIA CODE COMMISSION 

General Assembly Building 

Mr. Neal J. Barber, Director 
Dept. of Housing and Community Development 
205 North Fourth Street 
Richmond, Virginia 23219 

December 4, 1991 

RE: VR 394-01-21 Virginia Uniform Statewide Building Code, 
Volume I - New Construction Code/1990 

ATTENTION: Mr. Gregory H. Revels, Code Development Office 

Dear Mr. Barber: 

910 CAPITOL STREET 

RICHMOND. VIRGINIA 23219 

{804} 786-3591 

This will acknowledge receipt of the above-referenced regulations 
from the Department of Housing and Community Development. 

As required by § 9-6.14:4.1 C.4,(c). of the Code of Virginia, I 
have determined that these regulations are exempt from the operation of 
Article 2 of the Administrative Process Act, since they do not differ 
materially from those required by federal law. 

Sincerely, 

'' .-'. ' . / '-' .;_ ,· ''-

Joan W. Smith 
Registrar of Regulations 

JWS: jbc 
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VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

NOTICE: The Virginia Housing Development Authority is 
exempted from the Administrative Process Act (§ 9-6.14:1 
et seq. of the Code of Virginia); however, under the 
provisions of § 9-6.14:22, it is required to publish all 
proposed and final regulations. 

Title of Regulation: VR 400·01-0001. Rules and Regulations 
.. General Provisions for Programs of the Virginia 
Housing Development Authority. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Effective Date: November 15, 1991. 

Summary: 

The amendments to the rules and regulations -
general provisions for programs of the Virginia 
Housing Development Authority ("rules and 
regulations'J eliminate the income limit of seven times 
annual rent and utilities (except telephone) for units 
in developments financed by mortgage loans approved 
by the authority on or after November 15, 1991. 
Income limits for units in such developments shall be 
such percentage of the area median income as the 
authon"ty may establish by resolution or in Its other 
rules and regulations applicable to such developments. 

The term "area median income" was corrected to 
"area median gross income" to conform with the 
federal regulations governing various federally assisted 
housing programs and the federal tax exemption of 
the authority's bonds issued to finance multifamily 
developments. 

VR 400-01-0001. Rules and Regulations - General Provisions 
for Programs of the Virginia Housing Development 
Authority. 

§ 1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Act" means the Virginia 
Authority Act, being Chapter 1.2 
Title 36 of the Code of Virginia. 

Housing Development 
(§ 36-55.24, et seq.) of 

"Adjusted family income" means the total annual 
income of a person or all members of a family residing 
or intending to reside in a dwelling unit, from whatever 
source derived and before taxes or withholdings, less the 
total of the credits applicable to such person or family, 
computed in accordance with the following: (i) a credit in 
an amount equal to $1,000 for each dependent family 
member other than such a family member qualifying 
under (vi) below; (ii) a credit in an amount equal to the 
'SSer of $1,000 or 10% of such total annual income; (iii) 
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a credit in an amount equal to all income of such person 
or any such family member of an unusual or temporary 
nature and not related to such person's or family 
member's regular employment, to the extent approved by 
the executive director; (iv) a credit in an amount equal to 
all earnings of any family member who is a minor under 
18 years of age or who is physically or mentally 
handicapped, as determined on the basis of medical 
evidence from a licensed physician or other appropriate 
evidence satisfactory to the executive director; (v) a credit 
in an amount equal to such person or family's medical 
expenses, not compensated for or covered by insurance, in 
excess of 3.0% of such total annual income; and (vi) a 
credit in an amount equal to I /2 of the total annual 
income of all family members over 18 years of age who 
are secondary wage earners in the family, provided, 
however, that such credit shall not exceed the amount of 
$2,500. If federal law or rules and regulations impose 
limitations on the incomes of the persons or families who 
may own or occupy a single family dwelling unit or 
multi-family residential housing development, the authority 
may provide in its rules and regulations that the adjusted 
family income shall be computed, for the purpose of 
determining eligibility for ownership or occupancy of such 
single family dwelling unit or the dwelling units in such 
multi-family residential housing development (or, if so 
provided in the applicable rules and regulations of the 
authority, only those dwelling units in such development 
which are subject to such federal income limitations), in 
the manner specified by such federal law or rules and 
regulations (subject to such modifications as may be 
provided in or authorized by the applicable rules and 
regulations of the authority) rather than in the manner 
provided in the preceding sentence. 

963 

"Applicant" means an individual, corporation, 
partnership, limited parinership, joint venture, trust, firm, 
association, public body or other legal entity or any 
combination thereof, making application to receive an 
authority mortgage loan or other assistance under the Act. 

"Application" means a request for an authority 
mortgage loan or other assistance under the Act. 

"Authority" means the Virginia Housing Development 
Authority. 

"Authority mortgage loan" or "mortgage loan" means a 
loan which is made or financed or is to be made or 
financed, in whole or in part, by the authority pursuant to 
these rules and regulations and is secured or is to be 
secured by a mortgage. 

"Board" means the Board of Commissioners of the 
authority. 

"Dwelling unit" or "unit" means a unit of living 
accommodations intended for occupancy by one person or 
family. 

"Executive director" means the executive director of the 
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authority or any other officer or employee of the authority 
who is authorized to act on his behalf or on behalf of the 
authority pursuant to a resolution of the board. 

"Family" means, in the context of the financing of a 
single family dwelling unit, two or more individuals 
related by blood, marriage or adoption, living together on 
the premises as a single nonprofit housekeeping unit. In 
all contexts other than the financing of a single family 
dwelling unit, "family'' means two or more individuals 
living together in accordance with law. 

"FHA" means the Federal Housing Administration and 
any successor entity. 

"ForMprofit housing sponsor" means a housing sponsor 
which is organized for profit and may be required by the 
authority to agree to limit its profit in connection with the 
sponsorship of authority financed housing in accordance 
with the terms and conditions of the Act and these rules 
and regulations and subject to the regulatory powers of 
the authority. 

"Gross family income" means the combined annualized 
gross income of all persons residing or intending to reside 
in a dwelling unit, from whatever source derived and 
before taxes or withholdings. For the purpose of this 
definition, annualized gross income means gross monthly 
income multiplied by 12. Gross monthly income is the sum 
of monthly gross pay; plus any additional income from 
overtime, part-time employment, bonuses, dividends, 
interest, royalties, pensions, Veterans Administration 
compensation, net rental income; plus other income (such 
as alimony, child support, public assistance, sick pay, 
social security benefits, unemployment compensation, 
income received from trusts, and income received from 
business activities or investments). 

"Multi-family dwelling unit" means a dwelling unit in 
multi-family residential housing. 

"Nonprofit housing sponsor" means a housing sponsor 
which is organized not for profit and may be required by 
the authority to agree not to receive any limited dividend 
distributions from the ownership and operation of a 
housing development. 

"Person" means: 

I. An individual who is 62 or more years of age; 

2. An individual who is handicapped or disabled, as 
determined by the executive director on the basis of 
medical evidence from a licensed physician or other 
appropriate evidence satisfactory to the executive 
director; or 

3. An individual who is neither handicapped nor 
disabled nor 62 or more years of age; provided that 
the board may from time to time by resolution (i) 
limit the number of, fix the maximum number of 

bedrooms contained in, or otherwise impose. 
restrictions and limitations with respect to single 
family dwelling units that may be financed by the 
authority for occupancy by such individuals and (ii) 
limit the percentage of multi-family dwelling units 
within a multi-family residential housing development 
that may be made available for occupancy by such 
individuals or otherwise impose restrictions and 
limitations with respect to multi-family dwelling units 
intended for occupancy by such individuals. 

"Rent" means the ~ rent or other occupancy charge 
applicable to a dwelling unit within a housing development 
operated on a rental basis or owned and operated on a 
cooperative basis. 

"Reservation" means the official action, as evidenced in 
writing, taken by the authority to designate a specified 
amount of funds for the financing of a mortgage loan on a 
single family dwelling unit. 

"Single family dwelling unit" means a dwelling unit in 
single family residential housing. 

The foregoing words and terms, when used in any other 
rules and regulations of the authority, shall have the same 
meaning as set forth above, unless otherwise defined in 
such rules and regulations. Terms defined in the Act and 
used and not otherwise defined herein shall have the same 
meaning ascribed to them in the Act. 

§ 2. Eligibility for occupancy. 

A. The board shall from time to time establish, by 
resolution or by rules and regulations, income limitations 
with respect to single family dwelling units financed or to 
be financed by the authority. Such income limits may vary 
based upon the area of the state, type of program, the 
size and circumstances of the person or family, the type 
and characteristics of the single-family dwelling unit, and 
any other factors determined by the board to be necessary 
or appropriate for the administration of its programs. Such 
resolution or rules and regulations shall specify whether 
the person's or family's income shall be calculated as 
adjusted family income or gross family income. To be 
considered eligible for the financing of a single family 
dwelling unit, a person or family shall not have an 
adjusted family income or gross family income, as 
applicable, which exceeds the applicable limitation 
established by the board. It shall be the responsibility of 
each applicant for the financing of a single family 
dwelling unit to report accurately and completely his 
adjusted family income or gross family income, as 
applicable, family composition and such other information 
relating to eligibility for occupancy as the executive 
director may require and to provide the authority with 
verification thereof. 

B. To be considered eligible for occupancy of a 
multi-family dwelling unit financed by an authority 
mortgage loan, a person or family shall not have ar 

Virginia Register of Regulations 

964 



Jjusted family income greater than (i) in the case of a 
multifamily dwelling unit for which the board has 
approved the mortgage loan prior to November [ -JB 15 ] , 
1991, seven times the total annual rent, including utilities 
except telephone, applicable to such dwelling unit; 
provided, however, that the board may from time to time 
establish, by resolution or by rules and regulations, lower 
income limits for occupancy of such dwelling unit; and 
provided further that in the case of any dwelling unit for 
which no amounts are payable by or on behalf of such 
person or family or the amounts payable by or on behalf 
of such person or family are deemed by the board not to 
be rent, the income limits shall be established by the 
board by resolution or by rules and regulations ; or (ii) in 
the case of a multifamily dwelling unit for which the 
board has approved the mortgage loan on or after 
November [ -JB 15 ] , 1991, such percentage of the area 
median [ gross ] income as the board may from time to 
time establish by resolution or by mles and regulations 
for occupancy of such dwelling unit. In the case of a 
multifamily dwelling unit described in (i) above, the 
mortgagor and the authority may agree to apply an 
income limit established pursuant to (ii) above in lieu of 
the income limit set forth in (i) above . 

C. It shall be the responsibility of the housing sponsor to 
examine and determine the income and eligibility of 
applicants for occupancy of multi-family dwelling units, 
report such determinations to the authority in such form 
"'-S the executive director may require. reexamine and 

determine the income and eligibility of all occupants of 
Jch dwelling units every two years or at more frequent 

intervals if required by the executive director, and report 
such redeterminations to the authority in such form as the 
executive director may require. It shall be the 
responsibility of each applicant for occupancy of a 
multi-family dwelling unit, and of each occupant of such 
dwelling units, to report accurately and completely his 
adjusted family's income, family composition and such 
other information relating to eligibility for occupancy as 
the executive director may require and to provide the 
housing sponsor and the authority with verification thereof 
at the times of examination and reexamination of income 
and eligibility as aforesaid. 

D. With respect to a person or family occupying a 
multi-family dwelling unit, if a periodic reexamination and 
redetermination of the adjusted family's income and 
eligibility as provided in subsection c of this section 
establishes that such person's or family's adjusted family 
income then exceeds the maximum limit for occupancy of 
such dwelling unit applicable at the time of such 
reexamination and redetermination, such person or family 
shall be permitted to continue to occupy such dwelling 
unit; provided, however, that during the period that such 
person's or family's adjusted family income exceeds such 
maximum limit, such person or family may be required 
by the executive director to pay such rent, carrying 
charges or surcharge as determined by the executive 
director in accordance with a schedule prescribed or 

wroved by him. If such person's or family's adjusted 
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family income shall exceed such maximum limit for a 
period of six months or more, the executive director may 
direct or permit the housing sponsor to terminate the 
tenancy or interest by giving written notice of termination 
to such person or family specifying the reason for such 
termination and giving such person or family not less than 
90 days (or such longer period of time as the authority 
shall determine to be necessary to find suitable alternative 
housing) within which to vacate such dwelling unit. If any 
person or family residing in a housing development which 
is a cooperative is so required to be removed from the 
housing development, such person or family shall be 
discharged from any liability on any note, bond or other 
evidence of indebtedness relating thereto and shall be 
reimbursed for all sums paid by such person or family to 
the housing sponsor on account of the purchase of stock 
or debentures as a condition of occupancy in such 
cooperative and any additional sums payable to such 
person or family in accordance with a schedule prescribed 
or approved by the authority, subject however to the 
terms of any instrument or agreement relating to such 
cooperative or the occupancy thereof. 
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§ 3. Forms. 

Forms of documents, instruments and agreements to be 
employed with respect to the processing of applications, 
the making or financing of loans under these rules and 
regulations, the issuance and sale of authority notes and 
bonds, and any other matters relating to such loans and 
the implementation and administration of the authority's 
programs shall be prepared, revised and amended from 
time to time under the direction and control of the 
executive director. 

§ 4. Interest rates. 

The executive director shall establish the interest rate or 
rates to be charged to the housing sponsor or person or 
family in connection with any loan made or financed 
under these rules and regulations. To the extent permitted 
by the documents relating to the loan, the executive 
director may adjust at any time and from time to time 
the interest rate or rates charged on such loan. Without 
limiting the foregoing, the interest rate or rates may be 
adjusted if such adjustment is determined to be necessary 
or appropriate by the executive director as a result of any 
allocation or reallocation of such loan to or among the 
authority's note or bond funds or any other funds of the 
authority. Any interest rate or rates established pursuant to 
this § 4 shall reflect the intent expressed in subdivision 3 
of subsection A of § 36-55.33:1 of the Code of Virginia. 

§ 5. Federally assisted loans. 

When a housing development or dwelling unit financed 
by a loan under these rules and regulations or otherwise 
assisted by the authority is subject to federal mortgage 
insurance or is otherwise assisted or aided, directly or 
indirectly, by the federal government or where the 
authority assists in the administration of any federal 
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program, the applicable federal law and rules and 
regulations shall be controlling over any inconsistent 
provision hereof. 

§ 6. Administration of state and federal programs; 
acceptance of aid and guarantees. 

A. The board by resolution may authorize the authority 
to operate and administer any program to provide loans or 
other housing assistance for persons and families of low 
and moderate income and, in furtherance thereof, to enter 
into agreements or other transactions with the federal 
government, the Commonwealth of Virginia or any 
governmental agency thereof, any municipality or any 
other persons or entities and to take such other action as 
shall be necessary or appropriate for the purpose of 
operating and administering, on behalf of or in cooperation 
with any of the foregoing, any such program. 

B. The board by resolution may authorize the 
acceptance by the authority of gifts, grants, loans, 
contributions or other aid, including insurance and 
guarantees, from the federal government, the 
Commonwealth of Virginia or any agency thereof, or any 
other source in furtherance of the purposes of the Act, do 
any and all things necessary in order to avail itself of 
such aid, agree and comply with such conditions upon 
which such gifts, grants, loans, contributions, insurance, 
guarantees or other aid may be made, and authorize and 
direct the execution on behalf of the authority of any 
instrument or agreement which it considers necessary or 
appropriate to implement any such gifts, grants, loans, 
contributions, insurance guarantees or other aid. 

C. Without limitation on the provisions of subsection B of 
this section, the board by resolution may authorize the 
acceptance by the authority of any insurance or guarantee 
or commitment to insure or guarantee its bonds or notes 
and any grant with respect to such bonds or notes, 
whether insured, guaranteed or otherwise, and may 
authorize and direct the execution on behalf of the 
authority of any instrument or agreement which it 
considers necessary or appropriate with respect thereto. 

§ 7. Assistance of mortgage lenders. 

The authority may, at its option, utilize the assistance 
and services of mortgage lenders in the processing, 
originating, disbursing and servicing of loans under these 
rules and regulations. The executive director is authorized 
to take such action and to execute such agreements and 
documents as he shall deem necessary or appropriate in 
order to procure, maintain and supervise such assistance 
and services. In the case of authority mortgage loans to be 
financed from the proceeds of obligations issued by the 
authority pursuant to § 36-55.37:1 of the Code of Virginia, 
the authority shall be required to utilize such assistance 
and services of mortgage lenders in the origination and 
servicing of such authority mortgage loans. 

§ 8. Purchase of mortgage loans. 

A. The authority may from time to time, pursuant ani. 
subject to its rules and regulations, purchase mortgage 
loans from mortgage lenders. In furtherance thereof, the 
executive director may request mortgage lenders to submit 
offers to sell mortgage loans to the authority in such 
manner, within such time period and subject to such terms 
and conditions as he shall specify in such request. The 
executive director may take such action as he shall deem 
necessary or appropriate to solicit offers to sell mortgage 
loans, including mailing of the request to mortgage 
lenders, advertising in newspapers or other publications 
and any other methods of public announcement which he 
may select as appropriate under the circumstances. The 
executive director may also consider and accept offers for 
sale of individual mortgage loans submitted from time to 
time to the authority without any solicitation therefor by 
the authority. 

B. The authority shall require as a condition of the 
purchase of any mortgage loans from a mortgage lender 
pursuant to this section that such mortgage lender within 
!80 days from the receipt of proceeds of such purchase 
shall enter into written commitments to make, and shall 
thereafter proceed as promptly as practical to make and 
disburse from such proceeds, residential mortgage loans in 
the Commonwealth of Virginia having a stated maturity of 
not less than 20 years from the date thereof in an 
aggregate principal amount equal to the amount of such 
proceeds. 

C. At or before the purchase of any mortgage loa 
pursuant to this section, the mortgage lender shall certif, 
to the authority that the mortgage loan would in all 
respects be a prudent investment and that the proceeds of 
the purchase of the mortgage loan shall be invested as 
provided in subsection B of this section or invested in 
short-term obligations pending such investment. 

D. The purchase price for any mortgage loan to be 
purchased by the authority pursuant to this section shall 
be established in accordance with subdivision (2) of § 
36-55.35 of the Code of Virginia. 

§ 9. Waiver. 

The executive director may for good cause in any 
particular case waive or vary any of the provisions of 
these rules and regulations to the extent not inconsistent 
with the Act or with other applicable provisions of law . 

§ 10. Amendment. 

These rules and regulations may be amended and 
supplemented by the board at such times and in such 
manner as it may determine, to the extent not inconsistent 
with the Act or with other applicable provisions of law. 

§ ll. Separability. 

If any clause, sentence, paragraph, section or part of 
these rules and regulations shall be adjudged by any cour· 
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/ competent jurisdiction to be invalid, such judgment shall 
not affect, impair or invalidate the remainder thereof, but 
shall be confined in its operation to (he clause, sentence, 
paragraph, section or part thereof directly involved in the 
controversy in which such judgment shall have been 
rendered. 

******** 

Title Qf Regulation: VR 400-02-0001. Rules and Regulations 
lor Multi-Family Housing Developments. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Effective Date: November 15, 1991 

Summary: 

The amendments to the rules and regulations for 
multi-family housing developments ("rules and 
regulations") of the authority (i) eliminate the income 
limit of seven times annual rent and utz1ities, except 
telephone, for units in multi-family rental housing 
developments financed by mortgage loans approved 
by the authority on or after November 15, 1991, (ii) 
reduce the limit of 150% of area median income on 
80% of the units in such a development to 115% of 
area median gross income, and (iii) provide that the 
income limit applicable to occupants upon 
reexamination and redetermination of their adjusted 
family incomes and eligibility subsequent to their 

1 initial occupancy of the units in such a development 
shall be 115% of area median gross income. 

The term "area median income" was corrected to 
"area median gross income" to conform with the 
federal regulations governing (i) various federally 
assisted housing programs and (ii) the federal tax 
exemption of the authority's bonds issued to finance 
multifamily developments. 

VR 400-02-0001. Rules and Regulations for Multi-Family 
Housing Developments. 

§ 1. Purpose and applicability. 

The following rules and regulations will be applicable to 
mortgage loans which are made or financed or are 
proposed to be made or financed by the authority to 
mortgagors to provide the construction and/or permanent 
financing of multi-family housing developments (including 
any such developments to be owned and operated on a 
cooperative basis) intended for occupancy by persons and 
families of low and moderate income ("development" or 
"developments"). These rules and regulations shall be 
applicable to the making of such mortgage loans directly 
by the authority to mortgagors, the purchase of such 
mortgage loans, the participation by the authority in such 
mortgage loans with mortgage lenders and any other 
manner of financing of such mortgage loans under the Act 
<11ese rules and regulations shall not, however, apply to 
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any developments which are subject to any other rules 
and regulations adopted by the authority. If any mortgage 
loan is to provide either the construction or permanent 
financing (but not both) of a development, these rules and 
regulations shall be applicable to the extent determined by 
the executive director to be appropriate for such financing. 
If any development is subject to federal mortgage 
insurance or is otherwise assisted or aided, directly or 
indirectly, by the federal government, the applicable 
federal rules and regulations shall be controlling over any 
inconsistent provision. Furthermore, if the mortgage loan 
on any development is to be insured by the federal 
government, the provisions of these rules and regulations 
shall be applicable to such development only to the extent 
determined by the executive director to be necessary in 
order to (i) protect any interest of the authority which, in 
the judgment of the executive director, is not adequately 
protected by such insurance or by the implementation or 
enforcement of the applicable federal rules, regulations or 
requirements or (ii) to comply with the Act or fulfill the 
authority's public purpose and obligations thereunder. 
Developments shall include housing intended to be owned 
and operated on a cooperative basis. The term 
"construction", as used herein, shall include the 
rehabilitation, preservation or improvement of existing 
structures. 

Mortgage loans may be made or financed pursuant to 
these rules and regulations only if and to the extent that 
the authority has made or expects to make funds available 
therefor. 

Notwithstanding anything to the contrary herein, the 
executive director is authorized with respect to any 
development to waive or modify any provision herein 
where deemed appropriated by him for good cause, to the 
extent not inconsistent with the Act and covenants and 
agreements with the holders of its bonds. 
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All reviews, analyses, evaluations, inspections, 
determinations and other actions by the authority pursuant 
to the provisions of these rules and regulations shall be 
made for the sole and exclusive benefit and protection of 
the authority and shall not be construed to waive or 
modify any of the rights, benefits, privileges, duties, 
liabilities or responsibilities of the authority, the 
mortgagor, the contractor or other members of the 
development team under the initial closing documents as 
described in § 7 of these rules and regulations. 

These rules and regulations are intended to provide a 
general description of the authority's processing 
requirements and not intended to include all actions 
involved or required in the processing and administration 
of mortgage loans under the authority's multi-family 
housing programs. These rules and regulations are subject 
to change at any time by the authority and may be 
supplemented by policies, rules and regulations adopted by 
the authority from time to time with respect to any 
particular development or developments or any 
multi-family housing program or programs. 
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§ 2. Income limits and general restrictions. 

Under the authority's rules and regulations, to be 
eligible for occupancy of a multi-family dwelling unit, a 
person or family shall not have an adjusted family income 
(as defined therein) greater than (i) in the case of a 
multifamily dwelling unit for which the board has 
approved the mortgage loan prior to November [ .JB 15 ] , 
1991, seven times the tela! annual rent, including utilities 
except telephone, applicable to such dwelling unit , 'file ; 
provided, however, that the authority's rules and 
regulations authorize its board to establish from time to 
time by resolution and by rules and regulations lower 
income limits for initial occupancy ; or (ii) in the case of 
a multifamily dwelling unit for which the board has 
approved the mortgage loan on or after November [ .JB 15 
] , 1991, such percentage of the area median [ gross ] 
income as the board may from time to time establish by 
resolution or by roles and regulations for occupancy of 
such dwelling unit. In the case of a multifamily dwelling 
unit described in (i) above, the [ me?tgaga? mortgagor ] 
and the authority may agree to apply an income limit 
established pursuant to (ii) above in lieu of the income 
limit set forth in (i) above. Income limits are established 
below in these rules and regulations in addition to the 
limit set forth in (i) above and in implementation of the 
provisions of (ii) above . 

In the case of developments for which the authority has 
agreed to permit the mortgagor to establish and change 
rents without the prior approval of the authority (as 
described in , and subject to the provisions of, §§ 11 and 
14 of these rules and regulations), at least 20% of the 
units in each such development shall be occupied or held 
available for occupancy by persons and families whose 
adjusted family incomes (at the time of their initial 
occupancy) do not exceed 80% of the area median [ gross 
] income as determined by the authority, and the 
remaining units shall be occupied or held available for 
occupancy by persons and families whose adjusted family 
incomes (at the time of their initial occupancy) do not 
exceed (i) in the case of units for which the board has 
approved the mortgage loan prior to November [ .JB 15 ] , 
1991, 150% of such area median [ gross ] income as so 
determined or (ii) in the case of units for which the board 
has approved the mortgage loan on or after November [ 
19 15 ] , 1991, 115% of such area median [ gross ] income 
as so determined. The income limits applicable to persons 
and families at the time of reexamination and 
redetermination of their adjusted family incomes and 
eligibility subsequent to their initial occupancy [ ef suelt 
ifflits ] shall be as set forth in (i) or (ii), as applicable, in 
the preceding sentence (or, in the case of units described 
in (i) in the preceding sentence, such lesser income llmit 
equal to seven times the annual rent, including utzlities 
except telephone, applicable to such dwelling units). 

The board may establish, in the resolution authorizing 
any mortgage loan to finance a development under these 
rules and regulations, income limits lower than those 
provided herein or in the authority's rules and regulations 

for the occupants of the units in such development. 

Furthermore, in the case of developments which are 
subject to federal mortgage insurance or assistance or are 
financed by notes or bonds exempt from federal income 
taxation, federal regulations may establish lower income 
limitations which in effect supersede the authority's 
income limits as described above. 

If federal law or rules and regulations impose 
limitations on the incomes of the persons or families who 
may occupy all or any of the units in a development, the 
adjusted family incomes of applicants for occupancy of all 
of the units in the development shall be computed, for the 
purpose of determining eligibility for occupancy thereof 
hereunder and under the authority's rules and regulations, 
in the manner specified in such federal law and rules and 
regulations, subject to such modifications as the executive 
director shall require or approve in order to facilitate 
processing, review and approval of such applications. 

Notwithstanding anything to the contrary herein, all 
developments and the processing thereof under the terms 
hereof must comply with (i) the Act; (ii) the applicable 
federal laws and regulations governing the federal tax 
exemption of the notes or bonds issued by the authority to 
finance such developments; (iii) in the case of 
developments subject to federal mortgage insurance or 
other assistance, all applicable federal laws and regulations 
relating thereto; and (iv) the requirements set forth in the 
resolutions pursuant to which the notes or bonds ar< 
issued by the authority to finance the developmentS, 
Copies of the authority's note and bond resolutions are 
available upon request. 

§ 3. Terms of mortgage loans. 

The authority may make or finance mortgage loans 
secured by a lien on real property or, subject to certain 
limitations in the Act, a leasehold estate in order to 
finance development intended for occupancy by persons 
and families of low and moderate income. The term of 
the mortgage loan shall be equal to (i) if the mortgage 
loan is to finance the construction of the proposed 
development, the period determined by the executive 
director to be necessary to: (1) complete construction of 
the development, (2) achieve sufficient occupancy to 
support the development and (3) consummate the final 
closing of the mortgage loan; plus (ii) if the mortgage loan 
is to finance the ownership and operation of the proposed 
development, an amortization period set forth in the 
mortgage loan commitment but not to exceed 45 years. 
The executive director may require that such amortization 
period not extend beyond the termination date of any 
federal insurance, assistance or subsidy. 

Mortgage loans may be made to: (i) for-profit housing 
sponsors in original principal amounts not to exceed the 
lesser of the maximum principal amount specified in the 
mortgage loan commitment or such percentage of the 
housing development costs of the development as ir 
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jstablished in such commitment, but in no event to exceed 
95%; and (ii) nonprofit housing sponsors in original 
principal amounts not to exceed . the lesser of the 
minimum principal amount specified in the mortgage loan 
commitment or such percentage of the housing 
development costs of the development as is established in 
such commitment, but in no event to exceed I 00%. 

The maximum principal amount and percentage of 
housing development costs specified or established in the 
mortgage loan commitment shall be determined by the 
authority in such manner and based upon such factors as 
it deems relevant to the security of the mortgage loan and 
fulfillment of its public purpose. Such factors may include 
the fair market value of the proposed development as 
completed, the economic feasibility and marketability of 
the proposed development at the rents necessary to pay 
the debt service on the mortgage loan and the operating 
expenses of the proposed development, and the income 
levels of the persons and families who would be able to 
afford to pay such rents. 

The categories of cost which shall be allowable by the 
authority in the acquisition and construction of a 
development financed under these rules and regulations 
shall include the following: (i) construction costs, including 
equipment, labor and materials furnished by the 
mortgagor, contractor or subcontractors, general 
requirements for job supervision, an allowance for office 
overhead of the contractor, building permit, bonds and 
jtlers of credit to assure completion, water, sewer and 
)her utility fees, and a contractor's profit or a profit and 

risk allowance in lieu thereof; (ii) architectural and 
engineering fees; (iii) interest on the mortgage loan; (iv) 
real estate taxes, hazard insurance premiums and 
mortgage insurance premiums; (v) title and recording 
expenses; (vi) surveys; (vii) test borings; (viii) the 
authority's financing fees; (ix) legal and accounting 
expenses; (x) in the case of a nonprofit housing sponsor, 
organization and sponsor expenses, consultant fees, and a 
reserve to make the development operational; (xi) off-site 
costs; (xii) the cost or fair market value of the land and 
any improvements thereon to be used in the development; 
(xiii) tenant relocation costs; (xiv) operating reserves to be 
funded from proceeds of the mortgage loan; (xv) and such 
other categories of costs which the executive director shall 
determine to be reasonable and necessary for the 
acquisition and construction of the development. The 
extent to which costs in any of such categories shall be 
allowable in respect of a specific development and 
includable in the housing development costs thereof as 
determined by the authority at final closing shall be 
governed by the terms of the authority's cost certification 
guide for mortgagors, contractors and certified public 
accountants (the "cost certification guide"). The executive 
director is authorized to prepare and from time to time 
revise the cost certification guide. Copies of such guide 
shall be available upon request. Upon completion of the 
acquisition and construction of the development, the total 
of the housing development costs shall be certified to the 
'Uthority in accordance with these rules and regulations 
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and the cost certification guide, subject to the review and 
determination of the authority. In lieu of such certification 
of housing development costs, the executive director may 
require such other assurances of housing development 
costs as he shall deem necessary to enable the authority 
to determine with reasonable accuracy the actual amount 
of such housing development costs. 

The interest rate on the mortgage loan shall be 
established at the initial closing and may be thereafter 
adjusted in accordance with the authority's rules and 
regulations and terms of the deed of trust note. The 
authority shall charge a financing fee equal to 2.5% of the 
mortgage loan amount, unless the executive director shall 
for good cause require the payment of a different 
financing fee. Such fee shall be payable at such times as 
hereinafter provided or at such other times as the 
executive director shall for good cause require. 

§ 4. Solicitation of proposals. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit proposals for the financing of developments. Such 
actions may include advertising in newspapers and other 
media, mailing of information to prospective applicants 
and other members of the public, and any other methods 
of public announcement which the executive director may 
select as appropriate under the circumstances. The 
executive director may impose requirements, limitations 
and conditions with respect to the submission of proposals 
and the selection of developments as he shall consider 
necessary or appropriate. The executive director may 
cause market studies and other research and analyses to 
be performed in order to determine the manner and 
conditions under which available funds of the authority 
are to be allocated and such other matters as he shall 
deem appropriate relating to the selection of proposals. 
The authority may also consider and approve proposals for 
financing of developments submitted from time to time to 
the authority without any solicitation therefor on the part 
of the authority. 
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§ 5. Application and acceptance for processing. 

Application for a mortgage loan shall be commenced by 
filing with the authority an application, on such form or 
forms as the executive director may from time to time 
prescribe, together with such documents and additional 
information as may be requested by the authority, 
including, but not limited to: initial site, elevation and unit 
plans; information with respect to the status of the 
proposed development site and the surrounding community; 
any option or sales contract to acquire the site; an 
evaluation of the need and effective demand for the 
proposed development in the market area of such site; 
information regarding the legal, business and financial 
status and experience of the members of the applicant's 
proposed development team and of the principals in any 
entity which is a member thereof, including current 
financial statements (which shall be audited in the case of 
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a business entity) for the mortgagor (if existing), the 
general contractor and the principals therein; information 
regarding amenities and services proposed to be offered to 
the tenants; a preliminary estimate of the housing 
development costs and the individual components thereof; 
the proposed schedule of rents; a preliminary estimate of 
the annual operating budget and the individual components 
thereof; the estimated utility expenses to be paid by the 
tenants of dwelling units in the proposed development; and 
the amount of any federal insurance, subsidy or assistance 
which the applicant is requesting for the proposed 
development. 

The authority's staff shall review each application and 
any additional information submitted by the applicant or 
obtained from other sources by the authority in its review 
of each proposed development. Such review shall be 
performed in accordance with subdivision 2 of subsection 
D of § 36-55.33:1 of the Code of Virginia and shall include, 
but not be limited to, the following: 

l. An analysis of the site characteristics, surrounding 
land uses, available utilities, transportation, 
employment opportunities, recreational opportunities, 
shopping facilities and other factors affecting the site; 

2. An evaluation of the ability, experience and 
financial capacity of the applicant and general 
contractor and the qualifications of the architect, 
management agent and other members of the 
proposed development team; 

3. A preliminary evaluation of the estimated 
construction costs and the proposed design and 
structure of the proposed development; 

4. A preliminary review of the estimated operating 
expenses and proposed rents and a preliminary 
evaluation of the adequacy of the proposed rents to 
sustain the proposed development based upon the 
assumed occupancy rate and estimated construction 
and financing costs; and 

5. A preliminary evaluation of the marketability of the 
proposed development. 

Based on the authority's review of the applications, 
documents and any additional information submitted by 
the applicants or obtained from other sources by the 
authority in its review of the proposed developments, the 
executive director shall accept for processing those 
applications which he determines best satisfy the following 
criteria: 

1. The vicinity of the proposed development is and 
will continue to be a residential area suitable for the 
proposed development and is not now, nor is it likely 
in the future to become, subject to uses or 
deterioration which could cause undue depreciation in 
the value of the proposed development or which could 
adversely affect its operation, marketability or 

economic feasibility. 

2. There are or will be available on or before the 
estimated completion date (i) direct access to 
adequate public roads and utilities and (ii) such public 
and private facilities (such as schools, churches, 
transportation, retail and service establishments, parks, 
recreational facilities and major public and private 
employers) in the area of the proposed development 
as the executive director determines to be necessary 
or desirable for use and enjoyment by the 
contemplated residents. 

3. The characteristics of the site (such as its size, 
topography, terrain, soil and subsoil conditions, 
vegetation, and drainage conditions) are suitable for 
the construction and operation of the proposed 
development, and the site is free from any defects 
which would have a materially adverse effect on such 
construction and operation. 

4. The location of the proposed development will 
promote and enhance the marketability of the units to 
the person and families intended for occupancy 
thereof. 

5. The applicant either owns or leases the site of the 
proposed development or has the legal right to 
acquire or lease the site in such manner, at such time 
and subject to such terms as will permit the applicant 
to process the application and consummate the initia 
closing. 

6. The design of the proposed development is 
attractive and esthetically appealing, will contribute to 
the marketability of the proposed development, makes 
use of materials to reduce energy and maintenance 
costs, provides for a proper mix of units for the 
residents intended to be benefitted by the authority's 
program, provides for units with adequate, 
well-designed space, includes equipment and facilities 
customarily used or enjoyed in the area by the 
contemplated residents, and will otherwise provide a 
safe, habitable and pleasant living environment for 
such residents. 

7. Subject to further review and evaluation by the 
authority's staff under § 6 of these rules and 
regulations, the estimated construction costs and 
operating expenses appear to be complete, reasonable 
and comparable to those of similar developments. 

8. Subject to further review and evaluation by the 
authority's staff under § 6 of these rules and 
regulations, the proposed rents appear to be at levels 
which will: (i) be affordable by the persons and 
families intended to be assisted by the authority; (ii) 
permit the successful marketing of the units to such 
persons and families; and (iii) sustain the operation of 
the proposed development. 
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9. The applicant and general contractor have the 
experience, ability and financial capacity necessary to 
carry out their respective responsibilities for the 
acquisition, construction, ownership, operation, 
marketing, maintenance and management of the 
proposed development. 

10. The architect, management agent and other 
members of the proposed development team have the 
qualifications necessary to perform their respective 
functions and responsibilities. 

ll. The application and proposed development 
conform to the requirements, limitations and 
conditions, if any, imposed by the executive director 
pursuant to § 4 of these rules and regulations. 

12. The proposed development will contribute to the 
implementation of the policies and programs of the 
authority in providing decent, safe and sanitary rental 
housing for low and moderate income persons and 
families who cannot otherwise afford such housing and 
will assist in meeting the need for such housing in the 
market area of the proposed development. 

13. It appears that the proposed development and 
applicant will be able to meet the requirements for 
feasibility and commitment set forth in § 6 of these 
rules and regulations and that the proposed 
development will otherwise continue to be processed 
through initial closing and will be completed and 
operated, all in compliance with the Act, the 
documents and contracts executed at initial closing, 
applicable federal laws, rules and regulations, and the 
provisions of these rules and regulations and without 
unreasonable delay, interruptions or expense. 

If only one application is being reviewed for acceptance 
for processing, the executive director shall accept such 
application for processing if he determines that such 
application adequately satisfies the foregoing criteria. 

In the selection of an application or applications for 
processing, the executive director may take into account 
the desirability of allocating funds to different sponsors 
throughout the Commonwealth of Virginia. 

Nothing contained herein shall require the authority to 
select any application which, in the judgment of the 
executive director, does not adequately satisfy the 
foregoing criteria. 

The executive director's determinations with respect to 
the above criteria shall be based only on the documents 
and information received or obtained by him at that time 
and are subject to modification or reversal upon his 
receipt of additional documents or information at a later 
time. In addition, the application shall be subject to 
further review in accordance with § 6 of these rules and 
regulations. 
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The executive director may impose such terms and 
conditions with respect to acceptance for processing as he 
shall deem necessary or appropriate. If any proposed 
development is so accepted for processing, the executive 
director shall notify the sponsor of such acceptance and of 
any terms and conditions imposed with respect thereto and 
may require the payment by the sponsor of a 
nonrefundable processing fee of 0.25% of the estimated 
mortgage loan amount. Such fee shall be applied at initial 
closing toward the payment of the authority's financing 
fee. 

If the executive director determines that a proposed 
development to be accepted for processing does not 
adequately satisfy one or more of the foregoing criteria, 
he may nevertheless accept such proposed development 
for processing subject to satisfaction of the applicable 
criteria in such manner and within such time period as he 
shall specify in his notification of acceptance. If the 
executive director determines not to accept any proposed 
development for processing, he shall so notify the sponsor. 

§ 6. Feasibility and commitment. 

In order to continue the processing of the application, 
the applicant shall file, within such time limit as the 
executive director shall specify, such forms, documents 
and information as the executive director shall require 
with respect to the feasibility of the proposed 
development, including without limitation the following: 

l. Any additions, modifications or other changes to the 
application and documents previously submitted as 
may be necessary or appropriate to make the 
information therein complete, accurate and current; 

2. Architectural and engineering plans, drawings and 
specifications in such detail as shall be necessary or 
appropriate to determine the requirements lor 
construction of the proposed development; 

3. The applicant's (i) best estimates of the housing 
development costs and the components thereof; (ii) 
proposed mortgage loan amount; (iii) proposed rents; 
(iv) proposed annual operating budget and the 
individual components thereof; (v) best estimates of 
the monthly utility expenses and other costs for each 
dwelling unit if paid by the resident; and (vi) amount 
of any federal insurance, subsidy or assistance that 
the applicant is requesting for the proposed 
development. The applicant's estimates shall be in 
such detail and with such itemization and supporting 
information as shall be requested by the executive 
director; 

4. The applicant's proposed tenant selection plan 
which shall include, among other information that the 
executive director may require from time to time, the 
following: (i) the proposed rent structure; (ii) the 
utilization of any subsidy or other assistance from the 
federal government or any other source; (iii) the 
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proposed income levels of tenants; (iv) any 
arrangements contemplated by the applicant for tenant 
referrals or relocations from federal, state or local 
government agencies or community organizations; and 
(v) any criteria to be used for disapproving tenant 
applications and for establishing priorities among 
eligible tenant applicants. 

5. The applicant's management and marketing plans, 
including description and analysis of strategies, 
techniques and procedures to be followed in marketing 
and managing the units; and 

6. Any documents required by the authority to 
evidence compliance with all conditions and 
requirements necessary to acquire, own, construct, 
operate and manage the proposed development, 
including local governmental approvals, proper zoning 
status, availability of utilities, licenses and other legal 
authorizations necessary to perform requisite functions 
and any easements necessary for the construction and 
operation of the development. 

The executive director may for good cause permit the 
applicant to file one or more of the foregoing forms, 
documents and information at a later time, and any 
review, analysis, determination or other action by the 
authority or the executive director prior to such filing 
shall be subject to the receipt, review and approval by the 
executive director of such forms, documents and 
information. 

An appraisal of the land and any improvements to be 
retained and used as a part of the development will be 
obtained at this time or as soon as practical thereafter 
from an independent real estate appraiser selected by the 
authority. The authority may also obtain such other 
reports, analyses, information and data as the executive 
director deems necessary or appropriate to evaluate the 
proposed development. 

If at any time the executive director determines that the 
applicant is not processing the application with due 
diligence and best efforts or that the application cannot be 
successfully processed to commitment and initial closing 
within a reasonable time, he may, in his discretion, 
terminate the application and retain any fees previously 
paid to the authority. 

The authority staff shall review and evaluate the 
documents and information received or obtained pursuant 
to this § 6. Such review and evaluation shall include, but 
not be limited to, the following: 

I. An analysis of the estimates of construction costs 
and the proposed operating budget and an evaluation 
as to the economic feasibility of the proposed 
development; 

2. A market analysis as to the present and projected 
demand for the proposed development in the market 

area, including: (i) an evaluation of existing ant.. 
future market conditions; (ii) an analysis of trends 
and projections of housing production, employment and 
population for the market area; (iii) a site evaluation 
(such as access and topography of the site, 
neighborhood environment of the site, public and 
private facilities serving the site and present and 
proposed uses of nearby land); and (iv) an analysis of 
competitive projects; 

3. A review of the management, marketing and tenant 
selection plans, including their effect on the economic 
feasibility of the proposed development and their 
efficacy in carrying out the programs and policies of 
the authority; 

4. A final review of the (i) ability, experience and 
financial capacity of the applicant and general 
contractor; and (ii) the qualifications of the architect, 
management agent and other members of the 
proposed development team. 

5. An analysis of the architectural and engineering 
plans, drawings and specifications, including the 
functional use and living environment for the proposed 
residents, the marketability of the units; the amenities 
and facilities to be provided to the proposed residents; 
and the management, maintenance and energy 
conservation characteristics of the proposed 
development. 

Based upon the authority staff's analysis of suet 
documents and information and any other information 
obtained by the authority in its review of the proposed 
development, the executive director shall prepare a 
recommendation to the board that a mortgage loan 
commitment be issued to the applicant with respect to the 
proposed development only if he determines that all of the 
following criteria have been satisfied: 

I. Based on the data and information received or 
obtained pursuant to this § 6, no material adverse 
change has occurred with respect to compliance with 
the criteria set forth in § 5 of these rules and 
regulations. 

2. The applicant's estimates of housing development 
costs: (i) include all costs necessary for the 
development and construction of the proposed 
development; (ii) are reasonable in amount; (iii) are 
based upon valid data and information; and (iv) are 
comparable to costs for similar multi-family rental 
developments; provided, however, that if the 
applicant's estimates of such costs are insufficient in 
amount under the foregoing criteria, such criteria may 
nevertheless be satisfied if, in the judgment of the 
executive director, the mortgagor will have the 
financial ability to pay any costs estimated by the 
executive director to be in excess of the total of the 
applicant's estimates of housing development costs. 
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3. Subject to review by the authority at final closing, 
the categories of the estimated housing development 
costs to be funded from the proceeds of the mortgage 
loan are eligible for such funding under the authority's 
cost certification guide or under such other 
requirements as shall be agreed to by the authority. 

4. Any administrative, community, health, nursing care, 
medical, educational, recreational, commercial or 
other nonhousing facilities to be included in the 
proposed development are incidental or related to the 
proposed development and are necessary, convenient 
or desirable with respect to the ownership, operation 
or management of the proposed development. 

5. All operating expenses (including replacement and 
other reserves) necessary or appropriate for the 
operation of the proposed development are included in 
the proposed operating budget, and the estimated 
amounts of such operating expenses are reasonable, 
are based on valid data and information and are 
comparable to operating expenses experienced by 
similar developments. 

6. Based upon the proposed rents and projected 
occupancy level required or approved by the executive 
director, the estimated income from the proposed 
development is reasonable. The estimated income may 
include: (i) rental income from commercial space 
within the proposed development .if the executive 
director determines that a strong, long-term market 
exists for such space; and (ii) income from other 
sources relating to the operation of the proposed 
development if determined by the executive director 
to be reasonable in amount and comparable to such 
income received on similar developments. 

7. The estimated income from the proposed 
development, including any federal subsidy or 
assistance, is sufficient to pay when due the estimates 
of the debt service on the mortgage loan, the 
operating expenses, and replacement and other 
reserves required by the authority. 

8. The units will be occupied by persons and families 
intended to be served by the proposed development 
and qualified hereunder and under the Act , the 
authority's rules and regulations, and any applicable 
federal laws, rules and regulations. Such occupancy of 
the units will be achieved in such time and manner 
that the proposed development will (i) attain 
self-sufficiency (i.e., the rental and other income from 
the development is sufficient to pay all operating 
expenses, debt service and replacement and other 
required reserves and escrows) within the usual and 
customary time for a development for its size, nature, 
location and type, and without any delay in the 
commencement of amortization; and (ii) will continue 
to be self-sufficient for the full term of the mortgage 
loan. 

Vol. 8, Issue 6 

973 

Final Regulations 

9. The estimated utility expenses and other costs to be 
paid by the residents are reasonable, are based upon 
valid data and information and are comparable to 
such expenses experienced by similar developments, 
and the estimated amounts of such utility expenses 
and costs will not have a materially adverse effect on 
the occupancy of the units in accordance with item 8 
above. 

10. The architectural drawings, plans and specifications 
shall demonstrate that: (i) the proposed development 
as a whole and the individual units therein shall 
provide safe, habitable, and pleasant living 
accommodations and environment for the 
contemplated residents; (ii) the dwelling units of the 
proposed housing development and the individual 
rooms therein shall be furnishable with the usual and 
customary furniture, appliances and other furnishings 
consistent with their intended use and occupancy; and 
(iii) the proposed housing development shall make use 
of measures promoting environmental protection, 
energy conservation and maintenance and operating 
efficiency to the extent economically feasible and 
consistent with the other requirements of this § 6. 

II. The proposed development includes such 
appliances, equipment, facilities and amenities as are 
customarily used or enjoyed by the contemplated 
residents in similar developments. 

12. The management plan includes such management 
procedures and requirements as are necessary for the 
proper and successful operations, maintenance and 
management of the proposed development in 
accordance with these rules and regulations. 

13. The marketing and tenant selection plans 
submitted by the applicant shall comply with these 
rules and regulations and shall provide for actions to 
be taken such that: (i) the dwelling units in the 
proposed development will be occupied in accordance 
with item 8 above and any applicable federal laws, 
rules and regulations by those eligible persons and 
families who are expected to be served by the 
proposed development; (ii) the residents will be 
selected without regard to race, color, religion, creed, 
sex or national origin; and (iii) units intended for 
occupancy by handicapped and disabled persons will 
be adequately and properly marketed to such persons 
and such persons will be given priority in the 
selection of residents for such units. The tenant 
selection plan shall describe the requirements and 
procedures (including any occupancy criteria and 
priorities established pursuant to § 11 of these rules 
and regulations) to be applied by the mortgagor in 
order to select those residents who are intended to be 
served by the proposed development and who are best 
able to fulfill their obligation and responsibilities as 
residents of the proposed development. 

14. In the case of any development to be insured or 

Monday, December 16, 1991 



Final Regulations 

otherwise assisted or aided by the federal government, 
the proposed development will comply in all respects 
with any applicable federal laws, rules and 
regulations, and adequate federal insurance, subsidy, 
or assistance is available for the development and will 
be expected to remain available in the due course of 
processing with the applicable federal agency, 
authority or instrumentality. 

15. The proposed development will comply with: (i) all 
applicable federal laws and regulations governing the 
federal tax exemption of the notes or bonds issued or 
to be issued by the authority to finance the proposed 
development; and (ii) all requirements set forth in the 
resolutions pursuant to which such notes or bonds are 
issued or to be issued. 

16. The prerequisites necessary for the members of 
the applicant's development team to acquire, own, 
construct or rehabilitate, operate and manage the 
proposed development have been satisfied or can be 
satisfied prior to initial closing. These prerequisites 
include, but are not limited to obtaining: (i) site plan 
approval; (ii) proper zoning status; (iii) assurances of 
the availability of the requisite public utilities; (iv) 
commitments by public officials to construct such 
public improvements and accept the dedication of 
streets and easements that are necessary or desirable 
for the construction and use of the proposed 
development; (v) licenses and other legal 
authorizations necessary to permit each member to 
perform his or its duties and responsibilities in the 
Commonwealth of Virginia; (vi) building permits; and 
(vii) fee simple ownership of the site, a sales contract 
or option giving the applicant or mortgagor the right 
to purchase the site for the proposed development and 
obtain fee simple title, or a leasehold interest of the 
time period required by the Act (any such ownership 
or leasehold interest acquired or to be acquired shall 
be free of any covenants, restrictions, easements, 
conditions, or other encumbrances which would 
adversely affect the authority's security or the 
construction or operation of the proposed 
development). 

17. The proposed development will comply with all 
applicable state and local laws, ordinances, regulations, 
and requirements. 

18. The proposed development will provide valid and 
sound security for the authority's mortgage loan and 
will contribute to the fulfillment of the public purposes 
of the authority as set forth in its Act. 

19. Subject to a final determination by the board, the 
financing of the proposed development will meet the 
applicable requirements set forth in § 36-55.39 of the 
Code of Virginia. 

If the executive director determines that the foregoing 
criteria are satisfied and that he will recommend approval 

of the application and issuance of the commitment, h 
shall present his analysis and recommendations to the 
board. If the executive director determines that one or 
more of the foregoing criteria have not been adequately 
satisfied, he may nevertheless in his discretion recommend 
to the board that the application be approved and that a 
mortgage loan commitment be issued subject to the 
satisfaction of such criteria in such manner and within 
such time period as he shall deem appropriate. Prior to 
the presentation of his recommendations to the board, the 
executive director may require the payment by the 
applicant of a nonrefundable processing fee in an amount 
equal to 0.5% of the then estimated mortgage loan amount 
less any processing fees previously paid by the applicant. 
Such fee shall be applied at initial closing toward the 
payment of the authority's financing fee. 

The board shall review and consider the analysis and 
recommendation of the executive director, and if it 
concurs with such recommendation, it shall by resolution 
approve the application and authorize the mortgage loan 
and the issuance of a commitment therefor, subject to 
such terms and conditions as the board shall require in 
such resolution. 

The term of the mortgage loan, the amortization period, 
the estimated housing development costs, the principal 
amount of the mortgage loan, the terms and conditions 
applicable to any equity contribution by the applicants, any 
assurances of successful completion and operational 
stability of the proposed development, and other terms a• 
conditions of such mortgage loan shall be set forth in t.. 
board's resolution authorizing such mortgage loan or in the 
commitment issued on behalf of the authority pursuant to 
such resolution. The resolution or commitment shall also 
include such terms and conditions as the authority 
considers appropriate with respect to the construction of 
the proposed development, the marketing and occupancy 
of the proposed development (including any income limits 
or occupancy restrictions other than those set forth in 
these rules and regulations), the disbursement and 
repayment of the mortgage loan, and other matters related 
to the construction and the ownership, operation and 
occupancy of the proposed development. Such resolution or 
commitment may include a financial analysis of the 
proposed development, setting forth the initial schedule of 
rents, the approved initial budget for operation of the 
proposed development and a schedule of the estimated 
housing development costs. Such a resolution authorizing a 
mortgage loan to a for-profit housing sponsor shall 
prescribe the maximum annual rate, if any, at which 
distributions may be made by such for-profit housing 
sponsor with respect to the development, expressed as a 
percentage of such for-profit housing sponsor's equity in 
such development (such equity being established in 
accordance with § 9 of these rules and regulations), which 
rate, if any, shall not be inconsistent with the provisions of 
the Act. In connection with the establishment of any such 
rates, the board shall not prescribe differing or 
discriminatory rates with respect to substantially similar 
developments. The resolution shall specify whether ar 
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iuch maximum annual rate of distributions shall be 
cumulative or noncumulative and shall establish the 
manner, if any, for adjusting the equity in accordance with 
§ 9 of these rules and regulations. 

A mortgage loan shall not be authorized by the board 
unless the board by resolution shall make the applicable 
findings required by § 36-55.39 of the Code of Virginia; 
provided, however, that the board may in its discretion 
authorize the mortgage loan without making the finding, if 
applicable, required by subsection B of § 36-55.39 of the 
Code of Virginia, subject to the condition that such finding 
be made by the board prior to the financing of the 
mortgage loan. 

If the executive director determines not to recommend 
approval of the application and issuance of a commitment, 
he shall so notify the applicant. If any application is not 
so recommended for approval, the executive director may 
select for processing one or more applications in its place. 

§ 7. Initial closing. 

Upon issuance of the commitment, the applicant shall 
direct its attorney to prepare and submit the legal 
documentation (the "initial closing documents") required 
by the commitment within the time period specified. When 
the initial closing documents have been submitted and 
approved by the authority staff and all other requirements 

·-in the commitment have been satisfied, the initial closing 
'f the mortgage loan shall be held. At this closing, the 

.nitial closing documents shall be, where required, 
executed and recorded, and the mortgagor will pay to the 
authority the balance owed on the financing fee, will 
make any initial equity investment required by the initial 
closing documents and will fund such other deposits, 
escrows and reserves as required by the commitment. The 
initial disbursement of mortgage loan proceeds will be 
made by the authority, if appropriate under the 
commitment and the initial closing documents. 

The actual interest rate on the mortgage loan shall be 
established by the executive director at the time of the 
execution of the deed of trust note at initial closing and 
may thereafter be altered by the executive director in 
accordance with the authority's rules and regulations and 
the terms of such note. 

The executive director may require such accounts, 
reserves, deposits, escrows, bonds, letters of credit and 
other assurances as he shall deem appropriate to assure 
the satisfactory construction, completion, occupancy and 
operation of the development, including without limitation 
one or more of the following: working capital deposits, 
construction contingency funds, operating reserve accounts, 
payment and performance bonds or letters of credit, latent 
construction defect escrows, replacement reserves, and tax 
and insurance escrows. The foregoing shall be in such 
amounts and subject to such terms and conditions as the 
executive director shall require and as shall be set forth 
''n the initial closing documents, 
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§ 8. Construction. 

The construction of the development shall be performed 
in accordance with the initial closing documents. The 
authority shall have the right to inspect the development 
as often as deemed necessary or appropriate by the 
authority to determine the progress of the worl< and 
compliance with the initial closing documents and to 
ascertain the propriety and validity of mortgage loan 
disbursements requested by the mortgagor. Such 
inspections shall be made for the sole and exclusive 
benefit and protection of the authority. A disbursement of 
mortgage loan proceeds may only be made upon a 
determination by the authority that the terms and 
conditions of the initial closing documents with respect to 
any such disbursement have been satisfied; provided, 
however, that in the event that such terms and conditions 
have not been satisfied, the executive director may, in his 
discretion, permit such disbursement if additional security 
or assurance satisfactory to him is given. The amount of 
any disbursement shall be determined in accordance with 
the terms of the initial closing documents and shall be 
subject to such retainage or holdback as is therein 
prescribed. 

§ 9. Completion of construction and final closing. 

The initial closing documents shall specify those 
requirements and conditions that must be satisfied in 
order for the development to be deemed to have attained 
final completion. Upon such final completion of the 
development, the mortgagor, general contractor, and any 
other parties required to do so by the initial closing 
documents shall each diligently commence, complete and 
submit to the authority for review and approval their cost 
certification in accordance with the authority's cost 
certification guide or in accordance with such other 
requirements as shall have been agreed to by the 
authority. 
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Prior to or concurrently with final closing, the 
mortgagor, general contractor and other members of the 
development team shall perform all acts and submit all 
contracts and documents required by the initial closing 
documents in order to attain final completion, make the 
final disbursement of mortgage loan proceeds, obtain any 
federal insurance, subsidy or assistance and otherwise 
consummate the final closing, 

At the final closing, the authority shall determine the 
following in accordance with the initial closing documents: 

L The total development costs, the final mortgage 
loan amount, the balance of mortgage loan proceeds 
to be disbursed to the mortgagor, the equity 
investment of the mortgagor and, if applicable, the 
maximum amount of annual limited dividend 
distributions; 

2. The interest rate to be applied initially upon 
commencement of amortization, the date for 
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commencement and termination of the monthly 
amortization payments of principal and interest, the 
amount of such monthly amortization payments, and 
the amounts to be paid monthly into the escrow 
accounts for taxes, insurance, replacement reserves, or 
other similar escrow items; and 

3. Any other funds due the authority, the mortgagor, 
general contractor, architect or other parties that the 
authority requires to be disbursed or paid as part of 
the final closing. 

Unless otherwise agreed to by the authority, the 
mortgagor and contractor shall, within such period of time 
as is specified in the authority's cost certification guide, 
submit supplemental cost certifications, and the authority 
shall have the right to make such adjustments to the 
foregoing determinations as it shall deem appropriate as a 
result of its review of such supplemental cost ceriification. 

The equity investment of the mortgagor shall be the 
difference between the total housing development costs of 
the development as finally determined by the authority 
and the final principal amount of the mortgage loan as to 
such development. If the morigage loan commitment and 
initial closing documents so provide and subject to such 
terms and conditions as shall be set forth therein, the 
equity shall be adjusted subsequent to final closing to an 
amount equal to the difference, as of the date of 
adjustment, between the fair market value of the 
development and the outstanding principal balance of the 
morigage loan. 

§ 10. Mortgage loan increases. 

Prior to initial closing, the principal amount of the 
mortgage loan may be increased, if such an increase is 
justified by an increase in the estimated costs of the 
proposed development, is necessary or desirable to effect 
the successful construction and operation of the proposed 
development, can be funded from available proceeds of 
the authority's notes or bonds, and is not inconsistent with 
the provisions of the Act or these rules and regulations. 
Any such increase shall be subject to such terms and 
conditions as the authority shall require. 

Subsequent to initial closing, the authority will consider 
and, where appropriate, approve a mortgage loan increase 
to be financed from the proceeds of the authority's notes 
or bonds in the following instances: 

1. Where cost increases are incurred as the direct 
result of (i) changes in work required or requested by 
the authority or (ii) betterments to the development 
approved by the authority which will improve the 
quality or value of the development or will reduce the 
costs of operating or maintaining the development; 

2. Where cost increases are incurred as a direct result 
of a failure by the authority during processing of the 
development to properly perform an act for which the 

authority is solely responsible; 

3. Where a mortgage loan increase is determined by 
the authority, in its sole and absolute discretion, to be 
in the best interests of the authority in protecting its 
security for the mortgage loan; or 

4. Where the authority has entered into an agreement 
with the mortgagor prior to initial closing to provide a 
mortgage loan increase if certain cost overruns occur 
in agreed line items, but only to the extent set forth 
in such agreement. 

In the event that a person or entity acceptable to the 
authority is prepared to provide financing on a 
participation basis on such terms and conditions as the 
authority may require, the authority will consider and, 
where appropriate, approve an increase in its mortgage 
loan subsequent to initial closing to the extent of the 
financing by such person or entity in any of the following 
instances: 

I. One or more of the instances set forth in 
subdivision I through 4 above; or 

2. Where costs are incurred which are: 

a. In excess of the original total contract sum set 
forth in the authority's mortgage loan commitment; 

b. The direct result of necessary and substanti<· 
changes approved by the authority in the origina. 
plans and specifications; 

c. Evidenced by change orders in accordance with 
the original contract documents or by other 
documentation acceptable to the authority; and 

d. Approved by the authority for inclusion within 
the total development cost in accordance with the 
Act, these rules and regulations and the authority's 
cost certification guide. 

Any such mortgage loan increase to be financed on a 
participation basis shall be granted only to the extent that 
such costs cannot be funded from mortgage loan proceeds, 
any income from the operation of the development 
approved by the authority for application thereto, and 
other moneys of the morigagor available therefor. As used 
herein, the term "other moneys of the mortgagor" shall 
include moneys received or to be received as a result of 
the sale or syndication of limited partnership interest in 
the mortgagor. In the event that any limited dividend 
mortgagor shall have sold or syndicated less than 90% of 
the partnership interests, such term shall include the 
amount, as determined by the authority, which would have 
been received upon the sale or syndication of 90% of such 
interest under usual and customary circumstances. 

Any such increase in the mortgage loan subsequent to 
initial closing may be subject to such terms and conditione 
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"s the authority shall require, including (but not limited 
to) one or more of the following: 

L The ability of the authority to sell bonds to finance 
the mortgage loan increase in amounts, at rates and 
under terms and conditions satisfactory to the 
authority (applicable only to a mortgage loan to be 
financed from the proceeds of the authority's notes or 
bonds). 

2. The obtaining by the owner of additional federal 
subsidy (if the development is to receive such subsidy) 
in amounts necessary to fund the additional debt 
service to be paid as a result of such mortgage loan 
increase. The provision of such additional subsidy shall 
be made subject to and in accordance with all 
applicable federal regulations. 

3. A determination by the authority that the mortgage 
loan increase will have no material adverse effect on 
the financial feasibility or proper operation and 
maintenance of the development. 

4. A determination by the authority that the mortgage 
loan, as increased, does not exceed such percentage of 
the total development cost (as certified in accordance 
with the authority's cost certification guide and as 
approved by the authority) as is established in the 
resolution authorizing the mortgage loan in accordance 
with § 3 of these rules and regulations. 

5. Such terms and conditions as the authority shall 
require in order to protect the security of its interest 
in the mortgage loan, to comply with covenants and 
agreements with the holders of its bonds issued to 
finance the mortgage loan, to comply with the Act and 
these rules and regulations, and to carry out its public 
purpose. 

The executive director may, without further action by 
the board, increase the principal amount of the mortgage 
loan at any time by an amount not to exceed 2.0% of the 
maximum principal amount of the mortgage loan set forth 
in the commitment, provided that such increase is 
consistent with the Act and these rules and regulations. 
Any increase in excess of such 2.0% shall require the 
approval of the board. 

Nothing contained in this § I 0 shall impose any duty or 
obligation on the authority to increase any mortgage loan, 
as the decision as to whether to grant a mortgage loan 
increase shall be within the sole and absolute discretion of 
the authority. 

§ I L Operation, management and marketing. 

The development shall be subject to a regulatory 
agreement entered into at initial closing between the 
authority and the mortgagor. Such regulatory agreement 
shall govern the rents, operating budget, occupancy, 
'larketing, management, maintenance, operation, use and 
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disposition of the development and the activities and 
operation of the mortgagor, as well as the amount of 
assets or income of the development which may be 
distributed to the mortgagor. The mortgagor shall execute 
such other documents with regard to the regulation of the 
development and the mortgagor as the executive director 
may determine to be necessary or appropriate to protect 
the interests of the authority and to permit fulfillment of 
the authority's duties and responsibilities under the Act 
and these rules and regulations. 

Except as otherwise agreed by the authority pursuant to 
§ 14 hereof, only rents established or approved on behalf 
of the authority pursuant to the regulatory agreement may 
be charged for dwelling units in the development. 
Notwithstanding the foregoing, in the case of any 
developments financed subsequent to January I, 1986, the 
authority may agree with the mortgagor that the rents 
may be established and changed by the mortgagor without 
the prior approval of the authority, subject to such 
restrictions in the regulatory agreement as the authority 
shaH deem necessary to assure that the rents shall be 
affordable to persons and families intended to be served 
by the development and subject to compliance by the 
mortgagor with the provisions in § 2 of these rules and 
regulations. 

Any costs for supportive services not generally included 
in the rent for similar developments shall not be funded 
from the rental income of the development. 

If the mortgagor is a partnership, the general partner or 
partners shall be required to retain at least a I 0% interest 
in the net proceeds from any sale, refinancing or other 
disposition of the development during the life of the 
mortgage loan. 

The mortgagor shall lease the units in the development 
only to persons and families who are eligible for 
occupancy thereof as described in § 2 of these rules and 
regulations. The mortgagor shan comply with the 
provtswns of the authority's rules and regulations 
regarding: (i) the examination and determination of the 
income and eligibility of applicants for initial occupancy of 
the development; and (ii) the periodic reexamination and 
redetermination of the income and eligibility of residents 
of the development. 

In addition to the eligibility requirements of the 
authority, the executive director may establish occupancy 
criteria and priorities based on the following: 

1. The age, family size, financial status, health 
conditions (including, without limitation, any handicaps 
or disabilities) and other circumstances of the 
applicants for the dwelling units; 

2. The status and physical condition of the housing 
then occupied by such applicants; and 

3. Any other factors or matters which the executive 
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director deems relevant to the effectuation of the 
public purposes of the authority. 

In selecting eligible residents, the mortgagor shall 
comply with such occupancy criteria and priorities and 
with the tenant selection plan approved by the authority 
pursuant to § 6 of these rules and regulations. 

The executive director is authorized to prepare and 
from time to time revise a housing management handbook 
which shall set forth the authority's procedures and 
requirements with respect to the management of 
developments. Copies of the housing management 
handbook shall be available upon request. 

The management of the development shall also be 
subject to a management agreement entered into at initial 
closing between the mortgagor and its management agent, 
or where the mortgagor and the management agent are 
the same entity, between the authority and the mortgagor. 
Such management agreement shall govern the policies, 
practices and procedures relating to the management, 
marketing and operation of the development. The 
mortgagor and its management agent (if any) shall 
manage the development in accordance with the Act, these 
rules and regulations, the regulatory agreement, the 
management agreement, the authority's housing 
management handbook, and the management plan 
approved by the authority. 

The authority shall have the power to supervise the 
mortgagor and the development in accordance with § 
36·55.34:1 of the Code of Virginia and the terms of the 
initial closing documents or other agreements relating to 
the mortgage loans. The authority shall have the right to 
inspect the development, conduct audits of all books and 
records of the development and to require such reports as 
the authority deems reasonable to assure compliance with 
this § 11. 

§ 12. Transfers of ownership. 

A. It is the authority's policy to evaluate requests for 
transfers of ownership on a case-by-case basis. The 
primary goal of the authority is the continued existence of 
low and moderate income rental housing stock maintained 
in a financially sound manner and in safe and sanitary 
condition. Any changes which would, in the opinion of the 
authority, deterimentally affect this goal will not be 
approved. 

The provisions set forth in this § 12 shall apply only to 
transfers of ownership to be made subject to the 
authority's deed of trust and regulatory agreement. Such 
provisions shall not be applicable to transfers of ownership 
of developments subject to FHA mortgage insurance, it 
being the policy of the authority to consent to any such 
transfer approved by FHA and permitted by the Act and 
applicable note or bond resolutions. 

For the purposes hereof, the terms "transfer of 

ownership" and "transfer" shall include any direct O• 
indirect transfer of a partnership or other ownership 
interest (including, without limitation, the withdrawal or 
substitution of any general partner) or any sale, 
conveyance or other direct or indirect transfer of the 
development or any interest therein; provided, however, 
that if the owner is not then in default under the deed of 
trust or regulatory agreement, such terms shall not 
include: (i) any sale, transfer, assignment or substitution of 
limited partnership interests prior to final closing of the 
mortgage loan or; (ii) any sale, transfer, assignment or 
substitution of limited partnership interests which in any 
12 month period constitute in the aggregate 50% or less of 
the partnership interests in the owner. The term "proposed 
ownership entity," as used herein, shall mean: (i) in the 
case of a transfer of a partnership interest, the owner of 
the development as proposed to be restructured by such 
transfer; and (ii) in the case of a transfer of the 
development, the entity which proposes to acquire the 
development. 

B. The proposed ownership entity requesting approval of 
a transfer of ownership must initially submit a written 
request to the authority. This request should contain (i) a 
detailed description of the terms of the transfer; (ii) all 
documentation to be executed in connection with the 
transfer; (iii) information regarding the legal, business and 
financial status and experience of the proposed ownership 
entity and of the principals therein, including current 
financial statements (which shall be audited in the case of 
a business entity); (iv) an analysis of the current physicl 
and financial condition of the development, including \ 
current audited financial report for the development; (v) 
information regarding the experience and ability of any 
proposed management agent; and (vi) any other 
information and documents requested by the authority 
relating to the transfer. The request will be reviewed and 
evaluated in accordance with the following criteria: 

l. The proposed ownership entity and the principals 
therein must have the experience, ability and financial 
capacity necessary to own, operate and manage the 
development in a manner satisfactory to the authority. 

2. The development's physical and financial condition 
must be acceptable to the authority as of the date of 
transfer or such later date as the authority may 
approve. In order to assure compliance with this 
criteria, the authority may require any of the 
following: 

a. The performance of any necessary repairs and 
the correction of any deferred or anticipated 
maintenance work; 

b. The addition of any improvements to the 
development which, in the judgment of the 
authority, will be necessary or desirable for the 
successful marketing of the development, will reduce 
the costs of operating or maintaining the 
development, will benefit the residents or otherwi~· 
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improve the liveability of the development, or will 
Improve the financial strength and stability of the 
development; 

c. The establishment of escrows to assure the 
completion of any required repairs, maintenance 
work, or improvements; 

d. The establishment of such new reserves and/or 
such additional funding of existing reserves as may 
be deemed necessary by the authority to ensure or 
preserve the financial strength and stability or the 
proper operation and maintenance of the 
development; and 

e. The funding of debt service payments, accounts 
payable and reserve requirements such that the 
foregoing are current at the time of any transfer of 
ownership. 

3. The management agent, if any, to be selected by 
the proposed ownership entity to manage the 
development on its behalf must have the experience 
and ability necessary to manage the development in a 
manner satisfactory to the authority. The management 
agent must satisfy the qualifications established by the 
authority for approval thereof. 

If the development is subsidized or otherwise assisted by 
(he U.S. Department of Housing and Urban Development 
r any successor entity ("HUD"), the approval by HUD 

)lay be required. Any and all documentation required by 
HUD must be submitted by the proposed ownership entity 
in conjunction with its request. 

C. The authority will charge the proposed ownership 
entity a fee of $5,000 or such higher fee as the executive 
director may for good cause require. This fee is to be 
paid at the closing. 

D. The amount and terms of any secondary financing 
(i.e., any portion of the purchase price is to be paid after 
closing of the transfer of ownership) shall be subject to 
the review and approval of the authority. Secondary 
financing which would require a lien on the development 
is prohibited by the authority's bond resolution and, 
therefore, will not be permitted or approved. The authority 
will not provide a mortgage loan increase or other 
financing in connection with the transfer of ownership. 
The authority will also not approve a rent increase in 
order to provide funds for the repayment of any 
secondary financing. Cash flow (other than dividend 
distributions) shall not be used to repay the secondary 
financing. Any proposed secondary financing must not, in 
the determination of the authority, have any material 
adverse effect on the operation and management of the 
development, the security of the mortgage loan, the 
interests of the authority as lender, or the fulfillment of 
the authority's public purpose under the Act. The authority 
may impose such conditions and restrictions (including, 
"Vithout limitation, requirements as to sources of payment 
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for the secondary financing and limitations on the 
remedies which may be exercised upon a nonpayment of 
the secondary financing) with respect to the secondary 
financing as it may deem necessary or appropriate to 
prevent the occurrence of any such adverse effect. 

E. In the case of a transfer from a nonprofit owner to a 
proposed for-profit owner, the authority may require the 
proposed for-profit owner to deposit and/or expend funds 
in such amount and manner and for such purposes and to 
take such other actions as the authority may require in 
order to assure that the principal amount of the mortgage 
loan does not exceed the limitations specified in the Act 
and these rules and regulations or otherwise imposed by 
the authority. No transfer of ownership from a nonprofit 
owner to a for-profit owner shall be approved if such 
transfer would, in the judgment of the authority, affect the 
tax-exemption of the notes or bonds issued by the 
authority to finance the development. The authority will 
not approve any such transfer of ownership if any loss of 
property tax abatement as a result of such transfer will, in 
the determination of the authority, adversely affect the 
financial strength or security of the development. 

At the closing of the transfer of the ownership, the total 
development cost and the equity of a proposed for-profit 
owner shall be determined by the authority. The resolution 
of the board approving the transfer of ownership shall 
include a determination of the maximum annual rate, if 
any, at which distributions may be made by the proposed 
for-profit owner pursuant to these rules and regulations. 
The proposed for-profit owner shall execute and deliver 
such agreements and documents as the authority may 
require in order to incorporate the then existing policies, 
requirements and procedures relating to developments 
owned by for-profit owners. The role of the nonprofit 
owner in the ownership, operation and management of the 
development subsequent to the transfer of ownership shall 
be subject to the review and approval of the authority. 
The authority may require that any cash proceeds 
received by the nonprofit owner (after the payment of 
transaction costs and the funding of any fees, costs, 
expenses, reserves or escrows required or approved by the 
authority) be used for such charitable or other purposes 
as the authority may approve. 
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F. A request for transfer of ownership shall be reviewed 
by the executive director. If the executive director 
determines to recommend approval thereof, he shall 
present his analysis and recommendation to the board. 
The board shall review and consider the analysis and 
recommendation of the executive director, and if it 
concurs with such recommendation, it shall by resolution 
approve the request and authorize the executive director 
to consent thereto, subject to such terms and conditions as 
the board shall require in such resolution. 

Notwithstanding the foregoing, if any proposed transfer 
of a partnership interest is determined by the executive 
director to be insubstantial in effect and to have no 
material detrimental effect on the operation and 
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management of the development or the authority's interest 
therein as lender, such transfer may be approved by him 
without approval of the board. 

After approval of the request, an approval letter will be 
issued to the mortgagor consenting to the transfer. Such 
letter shall be contingent upon the delivery and execution 
of any and all closing documents required by the authority 
with respect to the transfer of ownership and the 
fulfillment of any special conditions required by the 
resolution of the board. The partnership agreement of the 
proposed ownership entity shall be subject to review by 
the authority and shall contain such terms and conditions 
as the authority may require. 

The authority may require that the proposed ownership 
entity execute the then current forms of the authority's 
mortgage loan documents in substitution of the existing 
mortgage loan documents and/or to execute such 
amendments to the existing mortgage loan documents as 
the authority may require in order to cause the provisions 
of such documents to incorporate the then existing 
policies, procedures and requirements of the authority. At 
the closing of the transfer, all documents required by the 
approval letter shall be, where required, executed and 
recorded; all funds required by the approval letter will be 
paid or deposited in accordance therewith; and all other 
terms and conditions of the approval letter shall be 
satisfied. If deemed appropriate by the executive director, 
the original mortgagor shall be released from all liability 
and obligations which may thereafter arise under the 
documents previously executed with respect to the 
development. 

In the case of a development which is in default or 
which is experiencing or is expected by the authority to 
experience financial, physical or other problems adversely 
affecting its financial strength and stability or its proper 
operation, maintenance or management, the authority may 
waive or modify any of the requirements herein as it may 
deem necessary or appropriate in order to assist the 
development and/or to protect the authority's interest as 
lender. 

§ 13. Prepayments. 

It shall be the policy of the authority that no 
prepayment of a mortgage loan shall be made without its 
prior written consent for such period of time set forth in 
the note evidencing the mortgage loan as the executive 
director shall determine, based upon his evaluation of then 
existing conditions in the financial and housing markets, to 
be necessary to accomplish the public purpose of the 
authority. The authority may prohibit the prepayment of 
mortgage loans during such period of time as deemed 
necessary by the authority to assure compliance with 
applicable note and bond resolutions and with federal laws 
and regulations governing the federal tax exemption of the 
notes or bonds issued to finance such mortgage loans. 
Requests for prepayment shall be reviewed by the 
executive director on a case~by-case basis. In reviewing 

any request for prepayment, the executive director shaL 
consider such factors as he deems relevant, including 
without limitation the following: (i) the proposed use of 
the development subsequent to prepayment; (ii) any actual 
or potential termination or reduction of any federal 
subsidy or other assistance; (iii) the current and future 
need and demand for low and moderate housing in the 
market area of the development; (iv) the financial and 
physical condition of the development; (v) the financial 
effect of prepayment on the authority and the notes or 
bonds issued to finance the development; and (vi) 
compliance with any applicable federal laws and 
regulations governing the federal tax exemption of such 
notes or bonds. As a precondition to its approval of any 
prepayment, the authority shall have the right to impose 
restrictions, conditions and requirements with respect to 
the ownership, use, operation and disposition of the 
development, including without limitation any restrictions 
or conditions required in order to preserve the federal tax 
exemption of notes or bonds issued to finance the 
development. The authority shall also have the right to 
charge a prepayment fee in an amount determined in 
accordance with the terms of the resolutions authorizing 
the notes or bonds issued to finance the development or in 
such other amount as may be established by the executive 
director in accordance with the terms of the deed of trust 
note and such resolutions. The provisions of this § 13 shall 
not be construed to impose any duty or obligation on the 
authority to approve any prepayment, as the executive 
director shall have sole and absolute discretion to approve 
or disapprove any prepayment based upon his judgment e 
to whether such prepayment would be in the best interes1i 
of the authority and would promote the goals and purposes 
of its programs and policies. The provisions of this § 13 
shall be subject to modification pursuant to § 14 hereof. 

§ 14. Modification of regulatory controls and mortgage 
loan. 

If the executive director determines that (i) the 
mortgagor of any development is not receiving a sufficient 
financial return from the operation thereof as a result of 
a reduction in the amount of federal tax benefits available 
to the development (generally, at least 10 years, in the 
case of new construction, or five years, in the case of 
substantial rehabilitation, after the date of initial 
occupancy), (ii) the reserves of such development are and, 
after any action taken pursuant to this section, will 
continue to be adequate to assure its proper operation and 
maintenance and (iii) the rental and other income is and, 
after any action taken pursuant to this section, will 
continue to be sufficient to pay the debt service on the 
mortgage loan and the operating expenses of the 
development (including required payments to reserve 
accounts), then he may agree to one or more of the 
following modifications to the regulatory controls of the 
authority: 

1. Rents may be thereafter established and changed 
by the mortgagor without the prior approval of the 
authority, subject to (i) such restrictions as he sha' 
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deem necessary to assure that the rents shall be 
affordable to persons and families to be served by the 
development, (ii) compliance by .the mortgagor with 
the provisions in § 2 of these rules and regulations, 
and (iii) such limitations on rent increases to existing 
residents as he shall deem necessary to prevent undue 
financial hardship to such residents; 

2. Subject to prior approval by the board, any 
limitation on annual dividend distributions may be 
increased or eliminated, as determined by him to be 
necessary to provide an adequate financial return to 
the mortgagor without adversely affecting the financial 
strength or proper operation and maintenance of the 
development; and 

3. The mortgagor may be given the right to prepay 
the mortgage loan on the date 20 years after the date 
of substantial completion of the development as 
determined by the executive director (or such later 
date as shall be necessary to assure compliance with 
federal laws and regulations governing the tax 
exemption of the notes or bonds issued to finance the 
mortgage loan), provided that the mortgagor shall be 
required to pay a prepayment fee in an amount 
described in § 13 of these rules and regulations, and 
provided further that such right to prepay shall be 
granted only if the prepayment pursuant thereto would 
not, in the determination of the executive director, 
result in a reduction in the amount or term of any 
federal subsidy or assistance lor the development. The 
executive director may require that the mortgagor 
grant to the authority (i) a right of first refusal upon 
a proposed sale of the development which would 
result in an exercise by the mortgagor of its right, as 
described above, to prepay the mortgage loan and (ii) 
an option to purchase the development upon an 
election by the mortgagor otherwise to exercise its 
right, as described above, to prepay the mortgage 
loan, which right of first refusal and option to 
purchase shall be effective for such period of time 
and shall be subject to such terms and conditions as 
the executive director shall require. 

The foregoing modifications shall be made only to the 
extent permissible under and consistent with applicable 
federal laws and regulations and any agreements governing 
federal subsidy, assistance or mortgage insurance. 

Upon a determination by the executive director as 
described in (i), (ii) and (iii) above in this section, the 
authority may also approve an increase in the principal 
amount of its mortgage loan or a restructuring of such 
mortgage loan (such as a modification of the mortgage 
loan by conversion thereof into an obligation guaranteed 
by a federal agency or instrumentality), subject to such 
terms and conditions as the authority shall require, 
including (but not limited to) one or more of the 
following: 

1. Compliance with the conditions and limitations in 

Vol. 8, Issue 6 

981 

Final Regulations 

the Act and the authority's rules and regulations and 
with any applicable federal law and regulations and 
any agreements governing federal subsidy, assistance 
or mortgage insurance; 

2. The ability of the authority to sell bonds to finance 
any mortgage loan increase in amounts, at rates and 
under terms and conditions satisfactory to the 
authority (applicable only if any such mortgage loan 
increase is to be financed by the authority from 
proceeds of its bonds); 

3. A determination by the authority that the rents 
shall remain affordable to persons and families of low 
and moderate income to be served by the 
development and that the mortgage loan increase or 
restructuring and any increase in debt service will 
have no material adverse effect on the financial 
security of its mortgage loan or proper operation and 
maintenance of the development; 

4. If the development receives federal subsidy or 
assistance or is subject to federal mortgage insurance, 
assurances satisfactory to the authority that such 
mortgage loan increase or restructuring and any 
increase in debt service are permissible under 
applicable federal law and regulations and will not 
adversely affect the term or amount of any federal 
subsidy or assistance or the coverage of any mortgage 
insurance and that any federal subsidy or assistance 
may be applied to pay any increase in debt service; 

5. Such terms and conditions as the authority shall 
require in order to protect the security of its 
mortgage loan; to reimburse the authority for costs 
and expenses that may result from such mortgage 
loan increase or restructuring; to comply with 
convenants and agreements with, and otherwise to 
protect the interests of, the holders of its bonds issued 
to finance the mortgage loan or any increase thereof; 
and to carry out its public purpose. 

Upon a determination as described in (i), (ii) and (iii) 
above in this section, the executive director may also 
approve a release of moneys held in the reserve funds of 
the development in such amount as he shall determine to 
be in excess of the amount required to assure the proper 
operation and maintenance of the development. 

The executive director may require that all or a portion 
of the proceeds from any increase or restructuring of the 
mortgage loan or from any release of reserve funds be 
applied, in such manner and amount and on such terms 
and conditions as he shall deem necessary or appropriate, 
for improvements to the development or for providing 
additional housing for persons and families of low and 
moderate income. 

The authorizations in this section for modifications of 
regulatory reserve funds shall be cumulative and shall not 
be exclusive of each other. Accordingly, the authority, in 
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its discretion, may elect to exercise for any development 
one or more or an of such authorizations. 

******** 
Title Q! Regulation: VR 400-02·0003. Rules and Regulations 
lor Single Family Mortgage Loans to Persons and 
Families ol Low and Moderate Income. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Effective Date: December I, 1991. 

Summary: 

The amendments to the authority's rules and 
regulations for single family mortgage loans to 
persons and families of low and moderate income, in 
order to assure the availability of its single family 
program in all areas of the state, permit the 
utilization of redevelopment and housing authorities 
to originate and process, as originating agents of the 
authority, single family mortgage loans financed by 
the authority under the program. The amendments 
also authorize the use of field originators to accept 
applications for mortgage loans. The authority expects 
to use the services of field originators in certain areas 
of the state in which the authority has determined 
that program activity should be increased. The 
foregoing changes are intended to supplement, as 
needed, the system by which financial institutions 
originate mortgage loans. Under the amendments, the 
authority may originate and service the mortgage 
loans for which loan applications are received by field 
originators or which originating agents or servicing 
agents will not service on terms and conditions 
acceptable to the authority or have agreed to 
terminate the servicing thereof. 

The amendments increase the number of geographic 
areas having maximum sales pn"ces and, in certain 
geographic areas, increase the maximum sales prices. 
These increases are intended to assure that the single 
family program wz11 be available in all geographic 
areas of the state by reflecting current market 
conditions for housing for low and moderate income 
persons and famzlies. 

The amendments clarify the authority of the executive 
director in two areas. First, his authority to determine 
the effective date of any adjustments to income limits 
and to implement such adjustments on such date or 
dates as he shall determine to best accomplish the 
purposes of the single family program is specifically 
set forth in the amendments. Second, the amendments 
also authorize the executive director to waive the 
income limits and maximum sales prices to enable 
the authority to assist the state in achieving its 
economic and housing goals and policies, subject to 
the limits imposed by the federal tax code. The 
clarification in the foregoing two areas is intended to 

allow the executive director to implement the incom• 
and sales pn'ce limitations in a manner so as to 
achieve the purposes of the program and the goals 
and objectives of the state. 

Finally, the amendments eliminate the requirement for 
prior review of the financial status of the 
condominium in which a unit is to be financed by a 
conventional mortgage loan under the program. 
Because the condominium is required to have the 
approval of any two of FNMA, FHLMC or VA, the 
authority has determined that such prior review is no 
longer necessary. For the same reason, the 
amendments delete the requirement for annual 
reporting and review of such condominiums. 
Furthermore, because of the authority's experience 
with conventional mortgage loans financing units in 
condominiums approved by the above referenced 
federal agencies and instrumentalities, the 
amendments delete the limitation on the percentage 
of units which the authority will finance in such 
condominiums. 

NOTICE: As provided in § 9-6.14:22 of the Code of 
Virginia, this regulation is not being republished. The 
regulation was adopted as it was proposed in 8:2 VA.R. 
150-172 October 21, 1991. 

•••••••• 
Title of Regulation: VR 400·02·0013. Rules and Regulatio'l', 
for Multi-Family Housing Developments for Mentall~ 
Disabled Persons. 

Statutory Authority: § 36·55.30:3 of the Code of Virginia. 

Effective Date: November 15, 1991. 

Summary· 

The amendments to the rules and regulations for 
multifamily housing developments for mentally 
disabled persons ("rules and regulations'J reduce the 
income limit of 150% of area median income to 115% 
of area median gross income for units in multifamz1y 
housing developments financed by mortgage loans 
approved by the authority on or after November 15, 
1991. 

The tenn <~area median income" was corrected to 
"area medi'an gross income" to confonn with the 
federal regulations governing various federally assisted 
housing programs and the federal tax exemption of 
the authority's bonds issued to finance multifamily 
developments. 

VR 400-02-0013. Rules and Regulations for Multi-Family 
Housing Developments for Mentally Disabled Persons. 

§ I. Definitions. 
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i "Closing" means the time of execution by the mortgagor 
of the documents evidencing the M/D loan, including the 
deed of trust note, deed of trust and other documents 
required by the authority. (In the case of a construction 
loan, "closing" means the initial closing of the M/D loan.) 

"Construction" means construction of new structures and 
the rehabilitation, preservation or improvement of existing 
structures. 

"DMHMR" means the Department of Mental Health, 
Mental Retardation and Substance Abuse Services of the 
Commonwealth of Virginia. 

"Final closing" means, for a construction loan, the time 
of final disbursement of the M/D loan proceeds after 
satisfaction by the mortgagor of all of the authority's 
requirements therefor. 

"M/D development" means a multi-family housing 
development intended for occupancy by persons of low 
and moderate income who are mentally disabled. 

"MID loan" means a mortgage loan made by the 
authority to finance the development, construction, 
rehabilitation and/or the ownership and operation of an 
MID development. 

"Seed loan" means a mortgage loan made by the 
· •uthority to finance preconstruction or other related costs 

[pproved by the authority and the financing of which by 
{he authority is determined by the authority to be 
necessary to the mortgagor's ability to obtain an M/D loan 
for the construction of an M/D development. 

§ 2. Purpose and applicability, 

The following rules and regulations will be applicable to 
mortgage loans which are made or financed or are 
proposed to be made or financed by the authority to 
mortgagors to provide the construction and/or permanent 
financing of MID developments. These rules and 
regulations shall be applicable to the making of such M/D 
loans directly by the authority to mortgagors, the purchase 
of such M/D loans, the participation by the authority in 
such MID loans with mortgage lenders and any other 
manner of financing of such MID loans under the Act. 
These rules and regulations shall not, however, apply to 
any M/D developments which are subject to any other 
rules and regulations adopted by the authority. If any M/D 
loan is to provide either the construction or permanent 
financing (but not both) of an M/D development, these 
rules and regulations shall be applicable to the extent 
determined by the executive director to be appropriate for 
such financing. In addition, notwithstanding the foregoing, 
the executive director may, in his discretion, determine 
that any M/D loan should be processed under the 
authority's Rules and Regulations for Multi-Family Housing 
Developments, whereupon the application for such MID 
Joan and any other information related thereto shall be 

ransferred to the authority's multi-family division for 
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processing under the aforementioned multi-family rules 
and regulations. 

Mortgage loans may be made or financed pursuant to 
these rules and regulations only if and to the extent that 
the authority has made or expects to make funds available 
therefor. 

Notwithstanding anything to the contrary herein, the 
executive director is authorized with respect to any MiD 
development to waive or modify any provision herein 
where deemed appropriate by him for good cause, to the 
extent not inconsistent with the Act and covenants and 
agreements with the holders of its bonds. 

All reviews, analyses, evaluations, inspections, 
determinations and other actions by the authority pursuant 
to the provisions of these rules and regulations shall be 
made for the sole and exclusive benefit and protection of 
the authority and shall not be construed to waive or 
modify any of the rights, benefits, privileges, duties, 
liabilities or responsibilities of the authority, the 
mortgagor, the contractor or other members of the 
development team under the closing documents as 
described in § 8 of these rules and regulations. 

These rules and regulations are intended to provide a 
general description of the authority's processing 
requirements and are not intended to include all actions 
involved or required in the processing and administration 
of M/D loans under the authority's multi-family housing 
programs for MiD developments. These rules and 
regulations are subject to change at any time by the 
authority and may be supplemented by policies, rules and 
regulations adopted by the authority from time to time 
with respect to any particular development or 
developments or any multi-family housing program or 
programs for MID developments. 
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§ 3. Income limits and general restrictions. 

The amounts payable, if any, by persons occupying M/D 
developments are deemed not to be rent. As a result, the 
authority's income limit set forth under its rules and 
regulations limiting a person's or family's adjusted family 
income to an amount not greater than seven times the 
total annual rent is inapplicable ; iftsteftd;- . In accordance 
with the authority's rules and regulations, the income 
limits for persons occupying such developments shall be as 
follows: All units of each M/D development, with the sole 
exception of those units occupied by an employee or agent 
of the mortgagor, shall be occupied or held available for 
occupancy by persons who are mentally disabled and who 
have adjusted family incomes (as defined in the 
authority's rules and regulations and as determined at the 
time of their initial occupancy of such units and at the 
time of reexamination and redetermination of such [ 
peFsen's persons' ] adjusted family incomes and eligibility 
subsequent to their initial occupancy of such units ) 
which do not exceed (i) in the case of units in a M/D 
development for which the board approved the mortgage 
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loan prior to November [ .J!) 15 ] , 1991, 150% of the 
applicable area median [ gross ] income as determined by 
the authority and (ii) in the case of units in a MID 
development for which the board approved the mortgage 
loan on or after November [ .J!) 15 ] , 1991, 11596 of the 
applicable area median [ gross ] income as determined by 
the authority 00<1 wit& are mentally disaaled . 

The board may establish, in the resolution authorizing 
any mortgage loan to finance an M/D development under 
these rules and regulations, income limits lower than those 
provided herein for the occupants of the units in such 
M/D development. 

If federal law or rules and regulatious impose 
limitations on the incomes of the persons or families who 
may occupy all or any of the units in an M/D 
development, the occupancy of the MID development shall 
comply with such limitations, and the adjusted family 
incomes (as defined in the authority's rules and 
regulations) of applicants for occupancy of all of the units 
in the M/D development shall be computed, for the 
purpose of determining eligibility for occupancy thereof 
under these rules and regulations in the manner specified 
in such federal law and rules and regulations, subject to 
such modifications as the executive director shall require 
or approve in order to facilitate processing, review and 
approval of such applications. 

Notwithstanding anything to the contrary herein, all M/D 
developments and the processing thereof under the terms 
hereof must comply with (i) the Act and the authority's 
rules and regulations, (ii) the applicable federal laws and 
regulatious governing the federal tax exemption of the 
notes or bonds issued by the authority to finance such 
MID developments, and (iii) the requirements set forth in 
the resolutions pursuant to which the notes or bonds, if 
any, are issued by the authority to finance the M/D 
developments. Copies of the authority's applicable note and 
bond resolutious, if any, are available upon request. 

§ 4. Terms of mortgage loaus. 

The authority may make or finance mortgage loaus 
secured by a lien on real property or, subject to certain 
limitations in the Act, a leasehold estate in order to 
finance M/D developments. The term of the mortgage loan 
shall be equal to (i) if the M/D loan is to finance the 
construction of the proposed M/D development, the period 
determined by the executive director to be necessary to: 
(1) complete construction of the M/D development, and 
(2) consummate the final closing of the MID loan; plus 
(ii) if the MID loan is to finance the ownership and 
operation of the proposed M/D development, an 
amortization period set forth in the M/D loan commitment 
but not to exceed 45 years. The executive director may 
require that such amortization period not extend beyond 
the termination date of any assistance or subsidy. 

MID loans may be made to (i) for-profit housing 
sponsors in original principal amounts not to exceed the 

lesser of the maximum principal amount specified in the 
M/D loan commitment (which amount shall in no event 
exceed 95% of the fair market value of the property as 
determined by the authority) or such percentage of the 
housing development costs of the M/D development as is 
established in such commitment, but in no event to exceed 
95%, and (ii) nonprofit housing sponsors in original 
principal amounts not to exceed the lesser of the 
maximum principal amount specified in the MID loan 
commitment (which amount shall in no event exceed 
100% of the fair market value of the property as 
determined by the authority in those cases in which the 
nonprofit sponsor is the Commonwealth of Virginia or any 
agency or instrumentality thereof, and which shall in no 
event exceed 95% of the fair market value of the 
property as determined by the authority in those cases in 
which the nonprofit sponsor is not the Commonwealth of 
Virginia or an agency or instrumentality thereof) or such 
percentage of the housing development costs of the M/D 
development as is established in such commitment, but in 
no event to exceed 100%. 

The maximum principal amount and percentage of 
housing development costs specified or established in the 
M/D loan commitment shall be determined by the 
authority in such manner and based upon such factors as 
it deems relevant to the security of the M/D loan and the 
fulfillment of its public purpose. Such factors may include 
the economic feasibility of the proposed M/D development 
in terms of its ability to pay the projected debt service on 
the MiD loan and the projected operating expenses of th( 
proposed MiD development. · 

The categories of cost which shall be allowable by the 
authority in the acquisition and construction of an M/D 
development financed under these rules and regulations 
shall include all reasonable, ordinary and necessary costs 
and expenses (including, without limitations, those 
categories of costs set forth in the authority's rules and 
regulations for multi-family housing developments) which 
are incurred by the mortgagor in the acquisition and 
coustruction of the M/D development. Upon completion of 
the acquisition and construction of the MID development, 
the total of housing development costs shall be certified to 
the authority in accordance with these rules and 
regulations, subject to the review and determination of the 
authority. In lieu of such certification of housing 
development costs, the executive director may require 
such other assurances of housing development costs as he 
shall deem necessary to enable the authority to determine 
with reasonable accuracy the actual amount of such 
housing development costs. 

The interest rate on the M/D loan shall be established 
at the closing and may be thereafter adjusted in 
accordance with the authority's rules and regulations and 
the terms of the deed of trust note. The authority shall 
charge a financing fee equal to 1.5% of the M/D loan 
amount, unless the executive director shall for good cause 
require the payment of a different financing fee. Such fee 
shall be payable at such times as hereinafter provided or 
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•t such other times as the executive director shall for 
good cause require. 

§ 5. Solicitation of proposals. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit proposals for the financing of M/D developments. 
Such actions may include advertising in newspapers and 
other media, mailing of information to prospective 
applicants and other members of the public, and any other 
methods of public announcement which the executive 
director may select as appropriate under the 
circumstances. The executive director may impose 
requirements, limitations and conditions with respect to the 
submission of proposals and the selection of M/D 
developments as he shall consider necessary or 
appropriate. The executive director may cause market 
studies and other research and analyses to be performed 
in order to determine the manner and conditions under 
which available funds of the authority are to be allocated 
and such other matters as he shall deem appropriate 
relating to the selection of proposals. The authority may 
also consider and approve proposals for financing of M/D 
developments submitted from time to time to the authority 
without any solicitation therefor on the part of the 
authority. 

§ 6. Application and review. 

! A. Information to be submitted. 

Application for an M/D loan shall be commenced by 
filing with the authority an application, on such form or 
forms as the executive director may from time to time 
prescribe, together with such documents and additional 
information as may be requested by the authority, 
including, but not limited to: 

1. Information with respect 
proposed development site 
community; 

to the status of the 
and the surrounding 

2. Any option or sales contract to acquire the site; 

3. An evaluation of the need and effective demand for 
the proposed MID development in the market area of 
such site; 

4. Information regarding the legal, business and 
financial status and experience of the applicant; 

5. Information regarding amenities and services 
proposed to be offered to the tenants; 

6. A determination by DMHMR on such form or forms 
as the executive director may from time to time 
prescribe to the effect that (i) the mortgagor has the 
intent and ability to provide the services deemed 
necessary by DMHMR for the success of a housing 
development intended for occupancy by persons of low 
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and moderate income who are mentally disabled, (ii) 
that the proposed location and type of housing are 
suitable for the contemplated residents and that there 
exists a need in the area of the proposed location for 
housing for the mentally disabled, and (iii) that the 
development is economically feasible to the extent that 
it is projected to have or receive funds in an amount 
sufficient to pay the debt service on the proposed 
MID loan and to pay for all of the requisite services 
deemed necessary by DMHMR for the success of such 
a development (for those M/D developments which 
are to receive funding other than that directly from 
the mortgagor, a breakdown of the source and amount 
of such funding upon which DMHMR relied in making 
its determination must be included); 

7. Architectural and engineering plans, drawings and 
specifications in such detail as shall be necessary or 
appropriate to determine the requirements for 
construction of the proposed development. 

8. The applicant's (i) best estimates of the housing 
development costs and the components thereof, (ii) 
proposed M/D loan amount, (iii) proposed annual 
operating budget and the individual components 
thereof, (iv) best estimates of the monthly utility 
expenses and other costs for each dwelling unit if 
paid by the resident, and (v) amount of any subsidy 
or assistance, including any described in item 6 above, 
that the applicant is requesting for the proposed M/D 
development. The applicant's estimates shall be in 
such detail and with such itemization and supporting 
information as shall be requested by the executive 
director; 

9. The applicant's proposed tenant selection plan 
which shall include, among other information that the 
executive director may require from time to time, the 
following: (i) any proposed fees to be charged to the 
tenants; (ii) the utilization of any subsidy or other 
assistance from the federal government or any other 
source; (iii) the proposed income levels of tenants; 
(iv) any arrangements contemplated by the applicant 
for tenant referrals or relocations from federal, state 
or local government agencies or community 
organizations; and (v) any criteria to be used for 
disapproving tenant applications and for establishing 
priorities among eligible tenant applicants. 

10. Any documents required by the authority to 
evidence compliance with all conditions and 
requirements necessary to acquire, own, construct, 
operate and manage the proposed M/D development, 
including local governmental approvals, proper zoning 
status, availability of utilities, licenses and other legal 
authorizations necessary to perform requisite functions 
and any easements necessary for the construction and 
operation of the M/D development; and 

11. A nonrefundable processing fee equal to 0.5% of 
the proposed M/D loan amount. Such fee shall be 
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applied at closing toward the payment of the 
authority's financing fee. 

In the selection of an application or applications for 
processing, the executive director may take into account 
the desirability of allocating funds to different sponsors 
throughout the Commonwealth of Virginia. 

The executive director may for good cause permit the 
applicant to file one or more of the foregoing forms, 
documents and information at a later time, and any 
review, analysis, determination or other action by the 
authority or the executive director prior to such filing 
shall be subject to the receipt, review and approval by the 
executive director of such forms, documents and 
information. 

An appraisal of the land and any improvements to be 
retained and used as a part of the M/D development will 
be obtained at this time or as soon as practical thereafter 
from an independent real estate appraiser selected by the 
authority. Such appraisal shall not be obtained until the 
authority has received the processing fee required by § 
6.A.ll above. The authority may also obtain such other 
reports, analyses, information and data as the executive 
director deems necessary or appropriate to evaluate the 
proposed M/D development. 

If at any time the executive director determines that the 
applicant is not processing the application with due 
diligence and best efforts or that the application cannot be 
successfully processed to commitment and closing within a 
reasonable time, he may, in his discretion, terminate the 
application and retain any fees previously paid to the 
authority. 

B. Review of the application. 

The authority's staff shall review each application and 
any additional information submitted by the applicant or 
obtained from other sources by the authority in its review 
of each proposed M/D development. Such review shall be 
performed in accordance with subdivision 2 of subsection 
D of § 36·55.33:1 of the Code of Virginia and shall include, 
but not be limited to, the following: 

1. An analysis of the site characteristics, surrounding 
land uses, available utilities, transportation, 
recreational opportunities, shopping facilities and other 
factors affecting the site; 

2. An evaluation of the ability, experience and 
financial capacity of the applicant; 

3. An analysis of the estimates of construction costs 
and the proposed operating budget and an evaluation 
as to the economic feasibility of the proposed M/D 
development; 

4. A review of the tenant selection plans, including its 
effect on the economic feasibility of the proposed 

MID development and its efficacy in carrying out th~ 
programs and policies of the authority; 

5. An analysis of the drawings and specifications, the 
marketability of the units, the amenities and facilities 
to be provided to the proposed residents, and the 
management and maintenance characteristics of the 
proposed M/D development. 

C. Requirement that application satisfy certain criteria 

Based upon the authority staff's analysis of such 
documents and information and any other information 
obtained by the authority in its review of the proposed 
M/D development, the executive director may issue a 
commitment for an M/D loan to the applicant with respect 
to the proposed M/D development provided that he has 
determined that all of the following criteria have been 
satisfied: 

1. The vicinity of the proposed M/D development is 
and will continue to be a residential area suitable for 
the proposed M/D development and is not now, nor is 
it likely in the future to become, subject to uses or 
deterioration which could cause undue depreciation in 
the value of the proposed M/D development or which 
could adversely affect its operation, marketability or 
economic feasibility. 

2. There are or will be available on or before the 
estimated completion date (i) direct access t' 
adequate public roads and utilities and (ii) such publit 
and private facilities (such as schools, churches, 
transportation, retail and service establishments, parks 
and recreational facilities) in the area of the proposed 
MID development as the executive director determines 
to be necessary or desirable for use and enjoyment by 
the contemplated residents. 

3. The applicant either owns or leases the site of the 
proposed M/D development or has the legal right to 
acquire or lease the site in such manner, at such time 
and subject to such terms as will permit the applicant 
to process the application and consummate the initial 
closing. 

4. The applicant and general contractor have the 
experience, ability and financial capacity necessary to 
carry out their respective responsibilities for the 
acquisition, construction, ownership, operation, 
maintenance and management of the proposed M/D 
development. 

5. The application and proposed M/D development 
conform to the requirements, limitations and 
conditions, if any, imposed by the executive director 
pursuant to § 4 of these rules and regulations. 

6. The proposed M/D development will assist in 
meeting the need for such housing in the market area 
of the proposed M/D development. 
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7. The applicant's estimates of housing development 
costs (i) include all costs necessary for the 
development and construction of . the proposed M/D 
development, (ii) are reasonable in amount, (iii) are 
based upon valid data and information, and (iv) are 
comparable to costs for similar multi-family rental 
developments; provided, however, that if the 
applicant's estimates of such costs are insufficient in 
amount under the foregoing criteria, such criteria may 
nevertheless be satisfied if, in the judgment of the 
executive director, the mortgagor will have the 
financial ability to pay any costs estimated by the 
executive director to be in excess of the total of the 
applicant's estimates of housing development costs. 

8. Subject to review by the authority, in the case of 
construction loans at final closing or in the case of 
permanent loans at closing, the categories of the 
estimated housing development costs to be funded 
from the proceeds of the mortgage loan are eligible 
for such funding under the closing documents or 
under such other requirements as shall be agreed to 
by the authority. 

9. Any administrative, community, health, nursing care, 
medical, educational, recreational, commercial or 
other nonhousing facilities to be included in the 
proposed M/D development are incidental or related 
to the proposed M/D development and are necessary, 
convenient or desirable with respect to the ownership, 
operation or management of the proposed 
development. 

10. The estimated income from the proposed MID 
development, including any estimated subsidy or 
assistance, is sufficient to pay when due the estimates 
of the debt service on the mortgage loan, the 
operating expenses, and replacement and other 
reserves required by the authority. 

11. The drawings and specifications shall demonstrate 
that the proposed M/D development as a whole and 
the individual units therein shall provide safe and 
habitable living accommodations and environment for 
the contemplated residents. 

12. The tenant selection plans submitted by the 
applicant shall comply with these rules and regulations 
and shall be satisfactory to the authority. 

13. The proposed MID development will comply with 
(i) all applicable federal laws and regulations 
governing the federal tax exemption of the notes or 
bonds, if any, issued or to be issued by the authority 
to finance the proposed M/D development and (ii) all 
requirements set forth in the resolutions, if any, 
pursuant to which such notes or bonds are issued or 
to be issued. 

14. The prerequisites necessary for the applicant to 
acquire, own, construct or rehabilitate, operate and 
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manage the proposed M/D development have been 
satisfied or can be satisfied prior to initial closing. 
These prerequisites include, but are not limited to 
obtaining (i) site plan approval, (ii) proper zoning 
status, (iii) assurances of the availability of the 
requisite public utilities, (iv) commitments by public 
officials to construct such public improvements and 
accept the dedication of streets and easements that 
are necessary or desirable for the construction and 
use of the proposed M/D development, (v) building 
permits, and (vi) fee simple ownership of the site, a 
sales contract or option giving the applicant or 
mortgagor the right to purchase the site for the 
proposed M/D development and obtain fee simple 
title, or a leasehold interest of the time period 
required by the Act (any such ownership or leasehold 
interest acquired or to be acquired shall be free of 
any covenants, restrictions, easements, conditions, or 
other encumbrances which would adversely affect the 
authority's security or the construction or operation of 
the proposed M/D development). 

15. The proposed MID development will comply with 
all applicable state and local laws, ordinances, 
regulations, and requirements. 

16. The proposed M/D development will contribute to 
the fulfillment of the public purposes of the authority 
as set forth in its Act. 

17. Subject to a final determination by the board, the 
financing of the proposed M/D development will meet 
the applicable requirements set forth in § 36-55.39 of 
the Code of Virginia. For the purposes of satisfying 
subsection B of the aforementioned code section, the 
term "substantial rehabilitation" means the repair or 
improvement of an existing housing unit, the value of 
which repairs or improvements equals at least 25% of 
the total value of the rehabilitated housing unit. 

In addition, the executive director is authorized to make 
allocations of funds for M/D Loans to various types of 
housing sponsors and developments as he deems necessary 
or desirable to promote and accomplish the purposes set 
forth herein and in the Act. Any such allocation of funds 
may be made based upon such conditions as the executive 
director may require, including without limitation, one or 
both of the following: (i) DMHMR agrees, subject to terms 
and limitations acceptable to the authority, to provide 
funds for the developments in an amount sufficient to pay 
the operating costs thereof, including debt service with 
respect to the MiD Loan or loans applicable thereto; and 
(ii) the authority shall be able to finance the 
developments by the issuance of bonds in such amount 
and under such terms and conditions as the authority 
deems satisfactory. 

987 

§ 7. Commitment. 

If the executive director determines that the foregoing 
criteria set forth in § 6.C above are satisfied and that he 
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will recommend approval of the application and issuance 
of the commitment therefor, he shall either (i) present his 
recommendations to the board or (ii) if the maximum 
principal amount of the MID loan does not exceed 
$300,000, issue the commitment subject to the approval 
and ratification of the board. If the executive director 
determines that one or more of the foregoing criteria have 
not been adequately satisfied, he may nevertheless in his 
discretion either (i) in the case of an MID loan 
application for which the board's approval is sought in 
advance of the issuance of the commitment therefor, 
recommend to the board that the application be approved 
and that a commitment be issued subject to the 
satisfaction of such criteria in such manner and within 
such time period as he shall deem appropriate or (ii) in 
the case of a commitment to be issued by the executive 
director subject to ratification by the board all in 
accordance with these rules and regulations, issue such 
commitment subject to the satisfaction of such criteria in 
such manner and within such time period as he shall 
deem appropriate. 

The board shall review and consider the 
recommendation of the executive director, and if it 
concurs with such recommendation, it shall by resolution 
approve the application and authorize or ratify, as 
applicable, the MID loan and the issuance of a 
commitment therefor, subject to such terms and conditions 
as the board shall require in such resolution. 

The term of the MID loan, the amortization period, the 
estimated housing development costs, the principal amount 
of the MID loan, the terms and conditions applicable to 
any equity contribution by the applicant, any assurances of 
successful completion and operational stability of the 
proposed MID development, and other terms and 
conditions of such MID loan shall be set forth in the 
board's resolution authorizing or ratifying such MID loan 
or in the commitment therefor. The resolution or the 
commitment shall also include such terms and conditions 
as the authority considers appropriate with respect to the 
construction of the proposed MID development, the 
marketing and occupancy of such MID development 
(including any income limits or occupancy restrictions 
other than those set forth in these rules and regulations), 
the disbursement and repayment of the loan, and other 
matters related to the construction and the ownership, 
operation and occupancy of the proposed MID 
development. Such resolution or commitment may include 
a financial analysis of the proposed MID development, 
setting forth the approved initial budget for the operation 
of the MID development and a schedule of the estimated 
housing development costs. Such a resolution authorizing 
an MID loan to a for·profit housing sponsor shall prescribe 
the maximum annual rate, if any, at which distributions 
may be made by such for·profit housing sponsor with 
respect to the MID development, expressed as a 
percentage of such for-profit housing sponsor's equity in 
such MID development (such equity being established in 
accordance with § 10 of these rules and regulations), 
which rate, if any, shall not be inconsistent with the 

provisions of the Act. In connection with the establishmen., 
of any such rates, the board shall not prescribe differing· 
or discriminatory rates with respect to substantially similar 
MID developments. The resolution shall specify whether 
any such maximum annual rate of distributions shall be 
cumulative or noncumulative. 

[ An M/D loan shall not be authorized or ratified by the 
board unless ] the board by resolution shall make the 
applicable findings required by § 36-55.39 of the Code of 
Virginia; provided, however, that the board may in its 
discretion authorize or ratify the MID loan without making 
the finding, if applicable, required by subsection B of § 
36-55.39 of the Code of Virginia, subject to the condition 
that such finding be made by the board prior to the 
financing of the MID loan. 

If the executive director determines not to recommend 
approval of the application and issuance of a commitment, 
be shall so notify the applicant. If any application is not 
so recommended for approval, the executive director may 
select for processing one or more applications in its place. 

§ 8. Closing. 

Upon issuance of the commitment, the applicant shall 
direct its attorney to prepare and submit the legal 
documentation (the "closing documents") required by the 
commitment within the time period specified. When the 
closing documents have been submitted and approved by 
the authority staff, the board bas approved or ratified Ill; 
commitment and has determined that the financing of lhL 
proposed MID development meets all the applicable 
requirements of § 36-55.39 of the Code of Virginia, and all 
other requirements in the commitment have been satisfied, 
the closing of the MID loan shall be held. At this closing, 
the closing documents shall be, where required, executed 
and recorded, and the morigagor will pay to the authority 
the balance owed on the financing fee, will make any 
equity investment required by the closing documents and 
will fund such other deposits, escrows and reserves as 
required by the commitment. The initial disbursement of 
MID loan proceeds will be made by the authority, if 
appropriate under the commitment and the closing 
documents. 

The actual interest rate on the MID loan shall be 
established by the executive director at the time of the 
execution of the deed of trust note at closing and may 
thereafter be altered by the executive director in 
accordance with the authority's rules and regulations and 
the terms of such note. 

The executive director may require such accounts, 
reserves, deposits, escrows, bonds, letters of credit and 
other assurances as he shall deem appropriate to assure 
the satisfactory construction, completion, occupancy and 
operation of the MID development, including without 
limitation one or more of the following: working capital 
deposits, construction contingency funds, operating reserve 
accounts, payment and performance bonds or letters o' 
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tedit, latent construction defect escrows, replacement 
reserves, and tax and insurance escrows. The foregoing 
shall be in such amounts and subject· to such terms and 
conditions as the executive director shall require and as 
shall be set forth in the initial closing documents. 

§ 9. Construction. 

In the case of construction loans, the construction of the 
MID development shall be performed in accordance with 
the closing documents. The authority shall have the right 
to inspect the MID development as often as deemed 
necessary or appropriate by the authority to determine the 
progress of the work and compliance with the closing 
documents and to ascertain the propriety and validity of 
MID loan disbursements requested by the mortgagor. Such 
inspections shall be made for the sole and exclusive 
benefit and protection of the authority. A disbursement of 
MID loan proceeds may only be made upon compliance 
with the terms and conditions of the closing documents 
with respect to any such disbursement; provided, however, 
that in the event that such terms and conditions have not 
been satisfied, the executive director may, in his 
discretion, permit such disbursement if additional security 
or assurance satisfactory to him is given. The amount of 
any disbursement shall be determined in accordance with 
the terms of the initial closing documents and shall be 
subject to such retainage or holdback as is therein 
prescribed. 

. 10. Completion of construction and final closing. 

In the case of construction loans, the closing documents 
shall specify those requirements and conditions that shall 
be satisfied in order for the MID development to be 
deemed to have attained final completion. Upon such final 
completion of the MID development, the mortgagor, 
general contractor, and any other parties required to do so 
by the closing documents shall each diligently commence, 
complete and submit to the authority for review and 
approval their cost certification in accordance with the 
closing documents or in accordance with such other 
requirements as shall have been agreed to by the 
authority. 

Prior to or concurrently with final closing, the 
mortgagor, general contractor and other members of the 
development team shall perform all acts and submit all 
contracts and documents required by the closing 
documents in order to attain final completion, make the 
final disbursement of MID loan proceeds, obtain any 
subsidy or assistance and otherwise consummate the final 
closing. 

At the final closing, the authority shall determine the 
following in accordance with the closing documents: 

l. The total development costs, the final mortgage 
loan amount, the balance of MID loan proceeds to be 
disbursed to the mortgagor, the equity investment of 
the mortgagor and, if applicable, the maximum 
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amount of annual limited dividend distributions; 

2. The interest rate to be applied initially upon 
commencement of amortization, the date for 
commencement and termination of the monthly 
amortization payments of principal and interest, the 
initial amount of such monthly amortization payments, 
and the initial amounts to be paid monthly into the 
escrow accounts for taxes, insurance, replacement 
reserves, or other similar escrow items; and 

3. Any other funds due the authority, the mortgagor, 
general contractor, architect or other parties that the 
authority requires to be disbursed or paid as part of 
the final closing. 

The equity investment of the mortgagor shall be the 
difference between the total housing development costs of 
the MID development as finally determined by the 
authority and the final principal amount of the MID loan 
as to such MID development. 

§ ll. Seed money loans. 

Notwithstanding anything herein to the contrary, the 
executive director may, in his discretion, approve an 
application on such forms as he may prescribe for a seed 
money loan and issue a commitment therefor subject to 
ratification by the board. 

§ 12. MID loan increases . 

Prior to closing, the principal amount of the MiD loan 
may be increased, if such an increase is justified by an 
increase in the estimated costs of the proposed MID 
development, is necessary or desirable to effect the 
successful construction and operation of the proposed MID 
development, can be funded from available proceeds of 
the authority's notes or bonds or other available funds of 
the authority, and is not inconsistent with the provisions of 
the Act or these rules and regulations. Any such increase 
shall be subject to such terms and conditions as the 
authority shall require. 

Subsequent to closing, the authority will consider and, 
where appropriate, approve an MID loan increase to be 
financed from the proceeds of the authority's notes or 
bonds in the following instances: 

1. Where cost increases are incurred as the direct 
result of (i) changes in work required or requested by 
the authority or (ii) betterments to the MID 
development approved by the authority which will 
improve the quality or value of the MID development 
or will reduce the costs of operating or maintaining 
the MiD development; 

2. Where cost increases are incurred as a direct result 
of a failure by the authority during processing of the 
MID development to properly perform an act for 
which the authority is solely responsible; 
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3. Where an M/D Joan increase is determined by the 
authority, in its sole and absolute discretion, to be in 
the best interests of the authority in protecting its 
security for the mortgage Joan; or 

4. Where the authority has entered into an agreement 
with the mortgagor prtor to closing to provide an MID 
loan increase if certain cost overruns occur in agreed 
line items, but only to the extent set forth in such 
agreement. 

Any such increase in the M/D Joan subsequent to 
closing may be subject to such terms and conditions as the 
authority shall require, including (but not limited to) one 
or more of the following: 

I. The ability of the authority to sell bonds to finance 
the MID Joan increase in amounts, at rates and under 
terms and conditions satisfactory to the authority 
(applicable only to an M/D loan to be financed from 
the proceeds of the authority's notes or bonds). 

2. The obtaining by the owner of additional subsidy (if 
the M/D development is to receive such subsidy) in 
amounts necessary to fund the additional debt service 
to be paid as a result of such MID Joan increase. The 
provision of such additional subsidy shall be made 
subject to and in accordance with all applicable 
federal regulations. 

3. A determination by the authority that the M/D loan 
increase will have no material adverse effect on the 
financial feasibility or proper operation and 
maintenance of the MID development. 

4. A determination by the authority that the MID 
Joan, as increased, does not exceed such percentage of 
the total development cost (as certified in accordance 
with the closing documents as approved by the 
authority) as is established in the resolution 
authorizing the M/D Joan in accordance with § 4 of 
these rules and regulations. 

5. Such terms and conditions as the authority shall 
require in order to protect the security of its interest 
in the MiD Joan, to comply with covenants and 
agreements with the holders of its bonds issued to 
finance the mortgage loan, to comply with the Act and 
these rules and regulations, and to carry out its public 
purpose. 

The executive director may, without further action by 
the board, increase the principal amount of the MiD loan 
at any time by an amount not to exceed 2.0% of the 
maximum principal amount of the M/D Joan set forth in 
the commitment, provided that such increase is consistent 
with the Act and these rules and regulations. Any increase 
in excess of such 2.0% shall require the approval of the 
board. 

Nothing contained in this § 12 shall impose any duty or 

obligation on the authority to increase any M/D loan, a. 
the decision as to whether to grant an M/D loan increase 
shall be within the sole and absolute discretion of the 
authority. 

§ 13. Operation and management. 

The M/D development shall be subject to certain 
regulatory covenants in closing documents entered into at 
closing between the authority and the mortgagor. Such 
regulatory covenants shall govern the occupancy, 
maintenance, operation, use and disposition of the M/D 
development and the activities and operation of the 
mortgagor. The mortgagor shall execute such other 
documents with regard to the regulation of the MID 
development as the executive director may determine to 
be necessary or appropriate to protect the interests of the 
authority and to permit the fulfillment of the authority's 
duties and responsibilities under the Act and these rules 
and regulations. 

The mortgagor shall lease the units in the MID 
development only to persons who are eligible for 
occupancy thereof as described in § 3 of these rules and 
regulations. The mortgagor shall comply with the 
provisions of the authority's rules and regulations 
regarding (i) the examination and determination of the 
income and eligibility of applicants for initial occupancy of 
the MID development and (ii) the periodic reexamination 
and redetermination of the income and eligibility of. 
residents of the M/D development. 

In selecting eligible residents, the mortgagor shall 
comply with such occupancy criteria and priorities and 
with the tenant selection plan approved by the authority 
pursuant to § 6 of these rules and regulations. 

The authority shall have the power to supervise the 
mortgagor and the MID development in accordance with § 
36-55.34:1 of the Code of Virginia and the terms of the 
closing documents or other agreements relating to the 
MID loans. The authority shall have the right to inspect 
the M/D development, conduct audits of all books and 
records of the MID development and to require such 
reports as the authority deems reasonable to assure 
compliance with this § 13. 

§ 14. Transfers of ownership. 

A. It is the authority's policy to evaluate requests for 
transfers of ownership on a case-by-case basis. The 
primary goal of the authority is the continued existence of 
low and moderate income rental housing stock maintained 
in a financially sound manner and in safe and sanitary 
condition. Any changes which would, in the opinion of the 
authority, detrimentally affect this goal will not be 
approved. 

The provisions set forth in this § 14 shall apply only to 
transfers of ownership to be made subject to the 
authority's deed of trust. 
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'For the purposes hereof, the terms "transfer of 
ownership" and "transfer" shall include any direct or 
indirect transfer of a partnership or other ownership 
interest (including, without limitation, the withdrawal or 
substitution of any general partner) or any sale, 
conveyance or other direct or indirect transfer of the M/D 
development or any interest therein; provided, however, 
that if the owner is not then in default under the deed of 
trust or regulatory agreement, such terms shall not include 
(i) any sale, transfer, assignment or substitution of limited 
partnership interests prior to final closing of the M/D loan 
or, (ii) any sale, transfer, assignment or substitution of 
limited partnership interests which in any 12-month period 
constitute in the aggregate 50% or less of the partnership 
interests in the owner. The term "proposed ownership 
entity," as used herein, shall mean (i) in the case of a 
transfer of a partnership interest, the owner of the M/D 
development as proposed to be restructured by such 
transfer, and (ii) in the case of a transfer of the MID 
development, the entity which proposes to acquire the 
MID development. 

B. The proposed ownership entity requesting approval of 
a transfer of ownership must initially submit a written 
request to the authority. This request should contain (i) a 
detailed description of the terms of the transfer, (ii) all 
documentation to be executed in connection with the 
transfer, (iii) information regarding the legal, business and 
financial status and experience of the proposed ownership 
4 ntity and of the principals therein, including current 

'ancial statements (which shall be audited in the case of 
, -business entity), (iv) an analysis of the current physical 

and financial condition of the M/D development, including 
a current audited financial report for the M/D 
development, (v) information regarding the experience and 
ability of any proposed management agent, and (vi) any 
other information and documents requested by the 
authority relating to the transfer. The request will be 
reviewed and evaluated in accordance with the following 
criteria: 

l. The proposed ownership entity and the principals 
therein must have the experience, ability and financial 
capacity necessary to own, operate and manage the 
M/D development in a manner satisfactory to the 
authority. 

2. The M/D development's physical and financial 
condition shall be acceptable to the authority as of the 
date of transfer or such later date as the authority 
may approve. In order to assure compliance with this 
criteria, the authority may require any of the 
following: 

a. The performance of any necessary repairs and 
the correction of any deferred or anticipated 
maintenance work; 

b. The addition of any improvements to the M/D 
development which, m the judgment of the 
authority, will be necessary or desirable for the 
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successful marketing of the M/D development, will 
reduce the costs of operating or maintaining the 
M/D development, will benefit the residents or 
otherwise improve the liveability of the MID 
development, or will improve the financial strength 
and stability of the M/D development; 

c. The establishment of escrows to assure the 
completion of any required repairs, maintenance 
work, or improvements; 

d. The establishment of such new reserves and/or 
such additional funding of existing reserves as may 
be deemed necessary by the authority to ensure or 
preserve the financial strength and stability or the 
proper operation and maintenance of the M/D 
development; and 

e. The funding of debt service payments, accounts 
payable and reserve requirements such that the 
foregoing are current at the time of any transfer of 
ownership. 

3. The management agent, if any, to be selected by 
the proposed ownership entity to manage the M/D 
development on its behalf must have the experience 
and ability necessary to manage the MID development 
in a manner satisfactory to the authority. The 
management agent must satisfy the qualifications 
established by the authority for approval thereof. 

C. The authority will charge the proposed ownership 
entity a fee of $5,000 or such higher fee as the executive 
director may for good cause require. This fee is to be 
paid at the closing. 

D. In the case of a transfer from a nonprofit owner to 
a proposed for-profit owner, the authority may require the 
proposed for-profit owner to deposit and/or expend funds 
in such amount and manner and for such purposes and to 
take such other actions as the authority may require in 
order to assure that the principal amount of the M/D loan 
does not exceed the limitations specified in the Act and 
these rules and regulations or otherwise imposed by the 
authority. No transfer of ownership from a nonprofit 
owner to a for-profit owner shall be approved if such 
transfer would, in the judgment of the authority, affect the 
tax-exemption of the notes or bonds, if any, issued by the 
authority to finance the development. The authority will 
not approve any such transfer of ownership if any loss of 
property tax abatement as a result of such transfer will, in 
the determination of the authority, adversely affect the 
financial strength or security of the M/D development. 

The authority may require that any cash proceeds 
received by the nonprofit owner (after the payment of 
transaction costs and the funding of any fees, costs, 
expenses, reserves or escrows required or approved by the 
authority) be used for such charitable or other purposes 
as the authority may approve. 
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E. A request for tansfer of ownership shall be reviewed 
by the executive director and may be approved by him 
subject to such terms and conditions as he may require. 

After approval of the request, an approval letter will be 
issued to the mortgagor consenting to the transfer. Such 
letter shall be contingent upon the delivery and execution 
of any and all closing documents required by the authority 
with respect to the transfer of ownership and the 
fulfillment of any special conditions required by the 
executive director. 

The authority may require that the proposed ownership 
entity execute !he then current forms of the authority's 
MID loan documents in substitution of the existing MID 
loan documents and/or to execute such amendments to the 
existing MID loan documents as the authority may require 
in order to cause the provisions of such documents to 
incorporate the then existing policies, procedures and 
requirements of the authority. At the closing of the 
transfer, all documents required by the approval letter 
shall be, where required, executed and recorded; all funds 
required by the approval letter wlll be paid or deposited 
in accordance therewith; and all other terms and 
conditions of the approval letter shall be satisfied. If 
deemed appropriate by the executive director, the original 
mortgagor shall be released from all liability and 
obligations which may thereafter arise under the 
documents previously executed with respect to the MID 
development. 

In the case of an M/D development which is in default 
or which is experiencing or is expected by the authority to 
experience financial, physical or other problems adversely 
affecting its financial strength and stability or its proper 
operation, maintenance or management, the authority may 
waive or modify any of the requirements herein as it may 
deem necessary or appropriate in order to assist the MID 
development and/or to protect !he authority's interest as 
lender. 

§ 15. Prepayments. 

It shall be the policy of the authority that no 
prepayment of an MID loan shall be made without its 
prior written consent for such period of time set forth in 
the note evidencing the M/D loan as the executive 
director shall determine, based upon his evaluation of then 
existing conditions in the financial and housing markets, to 
be necessary to accomplish the public purpose of the 
authority. The authority may also prohibit the prepayment 
of MID loans during such period of time as deemed 
necessary by the authority to assure compliance with 
applicable note and bond resolutions and with federal laws 
and regulations governing !he federal tax exemption of the 
notes or bonds, if any, issued to finance such mortgage 
loans. Requests for prepayment shall be reviewed by the 
executive director on a case~by..case basis. In reviewing 
any request for prepayment, the executive director shall 
consider such factors as he deems relevant, including 
without limitation the following (i) the proposed use of the 

MID development subsequent to prepayment, (ii) an. 
actual or potential termination or reduction of any subsidy 
or other assistance, (iii) the current and future need and 
demand for low and moderate housing for mentally 
disabled persons in the market area of the development, 
(iv) the financial and physical condition of the MID 
development, (v) the financial effect of prepayment on !he 
authority and the notes or bonds, if any, issued to finance 
the MID development, and (vi) compliance with any 
applicable federal laws and regulations governing the 
federal tax exemption of such notes or bonds. As a 
precondition to its approval of any prepayment, the 
authority shall have the right to impose restrictions, 
conditions and requirements with respect to the ownership, 
use, operation and disposition of !he MID development, 
including without limitation any restrictions or conditions 
required in order to preserve the federal tax exemption of 
notes or bonds issued to finance the M/D development. 
The authority shall also have the right to charge a 
prepayment fee in an amount determined in accordance 
with the terms of the resolutions authorizing the notes or 
bonds issued to finance the MID development or in such 
other amount as may be established by the executive 
director in accordance with the terms of the deed of trust 
note and such resolutions. The provisions of this § 15 shall 
not be construed to impose any duty or obligation on the 
authority to approve any prepayment, as !he executive 
director shall have sole and absolute discretion to approve 
or disapprove any prepayment based upon his judgment as 
to whether such prepayment would be in the best interest< 
of the authority and would promote the goals and purpos 
of its programs and policies. 

******** 
Title Qf_ Regulation: VR 400-02-0014. Rules and Regulations 
lor the Acquisition ol Multi-Family Housing 
Developments. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Effective Date: November 15, 1991. 

Summary: 

The amendments to the rules and regulations for the 
acquisition of multifamily housing developments 
("rules and regulations'') (z) eliminate the income limit 
of seven times annual rent and utilities, except 
telephone, for units in multifamily rental housing 
developments for which the board of the authority 
has approved the acquisition on or after November 
15, 1991, (ii) reduce the limit of 150% of area median 
income on 80% of the units in such a development to 
115% of area median gross income, and (iii) provide 
that the income limit applicable to occupants upon 
reexamination and redetennination of their adjusted 
family incomes and eligibz1ity subsequent to their 
initial occupancy of the units in such a development 
shall be 115% of area median gross income. 
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/ The term "'area median income" was corrected to 
"area median gross income" to conform with the 
federal regulations governing (i). various federally 
assisted housing programs and (ii) the federal tax 
exemption of the authority's bonds issued to finance 
multi-family developments. 

VR 400-02-0014. Rules and Regulations for the Acquisition 
of Multi-Family Housing Developments. 

§ 1. Purpose and applicability. 

The following rules and regulations will be applicable to 
the acquisition, ownership and operation by the authority 
or by any entity formed by the authority, on its own 
behalf or in conjunction with other parties, of multi-family 
housing developments intended for occupancy by persons 
and families of low and moderate income ("development" 
or "developments"). The developments to be acquired 
pursuant to these rules and regulations may be existing 
developments or may be developments to be constructed 
prior to acquisition. If the authority is to acquire an 
existing development, the provision of these rules and 
regulations relating to construction shall, to the extent 
determined by the executive director, not be applicable to 
such development. These rules and regulations shall also 
be applicable to the making of mortgage loans by the 
authority (i) to finance the construction of such 
developments prior to the acquisition thereof by the 

-.authority (such mortgage loans are referred to herein as 
wnstruction loans) and (ii) to finance the acquisition and 
ownership of such developments by entities formed by the 
authority as described herein. If any development is to be 
subject to federal mortgage insurance or is otherwise to be 
assisted or aided, directly or indirectly, by the federal 
government, the applicable federal rules and regulations 
shall be controlling over any inconsistent provision herein. 
Furthermore, if the development is to be subject to 
mortgage insurance by the federal government, the 
provisions of these rules and regulations shall be 
applicable to such development only to the extent 
determined by the executive director to be necessary in 
order to (i) protect any interest of the authority which, in 
the judgment of the executive director, is not adequately 
protected by such insurance or by the implementation or 
enforcement of the applicable federal rules, regulations or 
requirements or (ii) to comply with the Act or fulfill the 
authority's public purpose and obligations thereunder. The 
term "construct" or "construction," as used herein, shall 
include the rehabilitation, preservation or improvement of 
existing structures. 

Developments may be acquired pursuant to these rules 
and regulations only if and to the extent that the authority 
has made or expects to make funds available therefor. 

Notwithstanding anything to the contrary herein, the 
executive director is authorized with respect to any 
development to waive or modify any provision herein 
where deemed appropriate by him for good cause, to the 
•xtent not inconsistent with the Act and convenants and 
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agreements with the holders of its bonds. 

All reviews, analyses, evaluations, inspections, 
determinations and other actions by the authority pursuant 
to the provisions of these rules and regulations shall be 
made for the sole and exclusive benefit and protection of 
the authority and shall not be construed to waive or 
modify any of the rights, benefits, privileges, duties, 
liabilities or responsibilities of the authority, the applicant, 
any mortgagor, or any contractor or other members of the 
development team under the initial closing documents as 
described in § 7 of these rules and regulations. 

These rules and regulations are intended to provide a 
general description of the authority's processing 
requirements and are not intended to include all actions 
involved or required in the processing and administration 
of proposals for the authority to acquire developments or 
to provide financing for such developments under the 
authority's multi-family housing acquisition program. These 
rules and regulations are subject to change at any time by 
the authority and may be supplemented by policies, rules 
and regulations adopted by the authority from time to 
time. 

§ 2. Income limits and general restrictions. 

993 

In order to be eligible for occupancy of a multi-family 
dwelling unit, a person or family shall not have an 
adjusted family income (as defined in the authority's rules 
and regulations) greater than (i) in the case of a 
multi1amily dwelling unit for which the board has 
approved the acquisition prior to November [ .JB 15 ] , 
1991, seven times the annual rent, including utilities except 
telephone, applicable to such dwelling unit; provided, 
however, that the foregoing shall not be applicable if no 
amounts are payable by or on behalf of such person or 
family or if amounts payable by such person or family are 
deemed by the board not to be rent or (ii) in the case of 
a multi1amily dwelling unit for which the board has 
approved the acquisition on or after November [ .JB 15 ] , 
1991, such percentage of the area median [ gross ] income 
as the board may from time to time establish in these 
mles and regulations or by resolution for occupancy of 
such dwelling unit. In the case of a multi1amily dwelling 
unit described in (i) above, the authority may, subsequent 
to November [ .JB 15 ] , 1991, determine to apply an 
income limit established pursuant to (ii) above in lieu of 
the income limit set forth in (i) above. The income limits 
established below in these rules and regulations are in 
addition to the limit set forth in (i) above and in 
implementation of the provisions of (ii) above . 

1ft aEIEiilien Ia lite !eregeiag, At least 20% of the units in 
each development shall be occupied or held available for 
occupancy by persons and families whose annual adjusted 
family incomes (at the time of their initial occupancy of 
such units) do not exceed 80% of the area median [ gross 
] income as determined by the authority, and the 
remammg units shall be occupied or held available for 
occupancy by persons and families whose annual adjusted 
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family incomes (at the time of their initial occupancy of 
such units) do not exceed (i) in the case of units for 
which the board has approved the acquisition prior to 
November [ -Jf} 15 ] , 1991, 150% of such area median [ 
gross ] income as so determined or (ii) in the case of 
units for which the authority has approved the acquisition 
on or after November [ -Jf} 15 ] , 1991, 115% of such area 
median [ gross ] income as so detennined. The income 
limits applicable to persons and families at the time of 
reexamination and redetennination of their adjusted 
family incomes and eligibility subsequent to their initial 
occupancy [ ef tJtteh Hffits ] shall be as set forth in (i) and 
(ii), as applicable, in the preceding sentence (or, in the 
case of units described in (i) in the preceding sentence, 
such lesser income limit, if applicable, equal to seven 
times the annual rent, including utilities except telephone, 
applicable to such dwelling units) . 

The board may establish, in the resolution authorizing 
the acquisition of any development under these rules and 
regulations, income limits lower than those provided 
herein for occupancy of the units in such development. 

Furthermore, in the case of developments which are 
subject to federal mortgage insurance or assistance or are 
financed by notes or bonds exempt from federal income 
taxation, federal regulations may establish lower income 
limitations which in effect supersede the authority's 
income limits as described above. If federal law or rules 
and regulations impose limitations on the incomes of the 
persons or families who may occupy all or any of the 
units in a development, the adjusted family incomes (as 
defined in the authority's rules and regulations) of 
applicants for occupancy of all of the units in the 
development shall be computed, for the purpose of 
determining eligibility for occupancy thereof under these 
rules and regulations, in the manner specified in such 
federal law and rules and regulations, subject to such 
modifications as the executive director shall require or 
approve in order to facilitate processing, review and 
approval of such applications. 

Notwithstanding anything to the contrary herein, all 
developments and the processing thereof under the terms 
hereof must comply with (i) the Act, (ii) the applicable 
federal laws and regulations governing the federal tax 
exemption of the notes or bonds, if any, issued by the 
authority to finance such developments, (iii) in the case of 
developments subject to federal mortgage insurance or 
other assistance, all applicable federal laws and regulations 
relating thereto and (iv) the requirements set forth in the 
resolutions pursuant to which the notes or bonds are 
issued by the authority to finance the developments. 
Copies of the authority's note and bond resolutions are 
available upon request. 

§ 3. Terms of acquisition and construction loan. 

The purchase price for a development to be acquired by 
the authority pursuant hereto shall be determined by the 
authority in such manner and shall be based upon such 

factors (including the fair market value of th, 
development based on an appraisal thereof as well as on 
the estimated costs of the construction of the development, 
if applicable) as it deems relevant to the security of its 
ownership interest in the development and the fulfillment 
of its public purpose. The terms and conditions of such 
acquisition shall be contained in the commitment described 
in § 6 hereof and in the contract, if any, to acquire the 
development described in § 7 hereof. 

With respect to any development which the authority 
contracts to acquire, the authority may assign all of its 
right, title and interest under such contract to acquire 
such developments to an entity (a "successor entity") 
formed by the authority, on its own behalf or in 
conjunction with other parties, to serve as the housing 
sponsor for such development pursuant to § 36-55.33:2 of 
the Code of Virginia and may provide a mortgage loan to 
such entity to finance the acquisition and ownership of the 
development. 

In addition to the acquisition of developments, the 
authority may make or finance construction mortgage 
loans secured by a lien on real property or, subject to 
certain limitations in the Act, a leasehold estate in order 
to finance the construction of such developments. The 
term of such a construction loan shall be equal to the 
period determined by the executive director to be 
necessary to complete construction of the development and 
to consummate the acquisition thereof by the authority .. 
Such construction loans shall be made on such other term 
and conditions as the authority shall prescribe in (i) tlr, 
commitment described in § 6 hereof and (ii) any other 
applicable initial closing documents, described in § 7 
hereof. Such construction loans may be made to: (i) 
for-profit housing sponsors in original principal amounts 
not to exceed the lesser of the maximum principal amount 
specified in the commitment or such percentage of the 
estimated housing development costs of the development as 
is established in such commitment, but in no event to 
exceed 95%, and (ii) nonprofit housing sponsors in original 
principal amounts not to exceed the lesser of the 
maximum principal amount specified in the commitment 
or such percentage of the estimated housing development 
costs of the development as ts established in such 
commitment, but in no event to exceed 100%. The 
maximum principal amount and percentage of estimated 
housing development costs specified or established in the 
commitment shall be determined by the authority in such 
manner and based upon such factors as it deems relevant 
to the security of the mortgage loan and the fulfillment of 
its public purpose. Such factors may include the fair 
market value of the proposed development as completed. 
In determining the estimated housing development costs, 
the categories of costs which shall be includable therein 
shall be those set forth in the authority's rules and 
regulations for multi-family housing developments to the 
extent deemed by the executive director to be applicable 
to the proposed development. The interest rate on the 
construction loan shall be established at the initial closing 
and may be thereafter adjusted in accordance with th,. 
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athority's rules and regulations and the terms of the deed 
of trust note. The authority shall charge a financing fee 
equal to 1.0% of the construction loan amount, unless the 
executive director shall for good cause require the 
payment of a different financing fee. Such fee shall be 
payable at initial closing or at such other times as the 
executive director shall for good cause require. 

§ 4. Solicitation of proposals. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit proposals for the authority's acquisition and, if 
applicable, construction financing of developments. Such 
actions may include advertising in newspapers and other 
media, mailing of information to prospective applicants 
and other members of the public, and any other methods 
of public announcement which the executive director may 
select as appropriate under the circumstances. The 
executive director may impose requirements, limitations 
and conditions with respect to the submission of proposals 
and the selection of developments for acquisition and, if 
applicable, construction financing as he shall consider 
necessary or appropriate. The executive director may 
cause market studies and other research and analyses to 
be performed in order to determine the manner and 
conditions under which available funds of the authority 
are to be allocated for such acquisitions and financings 
and such other matters as he shall deem appropriate 
celating to the selection of proposals. The authority may 

-,o consider and approve proposals for acquisition and, if 
pplicable, construction financing of developments 

submitted from time to time to the authority without any 
solicitation therefor on the part of the authority. 

§ 5. Application and acceptance for processing. 

Application for consideration of each proposal for the 
authority to acquire a development and, if applicable, to 
finance the construction thereof shall be commenced by 
filing with the authority an application, on such form or 
forms as the executive director may from time to time 
prescribe, together with such documents and additional 
information as may be requested by the authority, 
including, but not limited to: initial site, elevation and unit 
plans; information with respect to the status of the 
proposed development site and the surrounding community; 
any option or sales contract to acquire the site; an 
evaluation of the need and effective demand for the 
proposed development in the market area of such site; 
information regarding the legal, business and financial 
status and experience of the members of the applicant's 
proposed development team and of the principals in any 
entity which is a member thereof, including current 
financial statements (which shall be audited in the case of 
a business entity) for the owner (if existing), the general 
contractor and the principals therein; information 
regarding amenities and services proposed to be offered to 
the tenants; a preliminary estimate of the housing 
development costs and the individual components thereof; 
'e proposed schedule of rents; a preliminary estimate of 
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the annual operating budget and the individual components 
thereof; the estimated utility expenses to be paid by the 
tenants of dwelling units in the proposed development; and 
the amount of any federal insurance, subsidy or assistance 
which the applicant is requesting for the proposed 
development. 

The authority's staff shall review each application and 
any additional information submitted by the applicant or 
obtained from other sources by the authority in its review 
of each proposed development. Such review shall be 
performed in accordance with subdivision 2 of subsection 
D of § 36-55.33:1 of the Code of Virginia, if applicable, 
and shall include, but not be limited to, the following: 

1. An analysis of the site characteristics, surrounding 
land uses, available utilities, transportation, 
employment opportunities, recreational opportunities, 
shopping facilities and other factors affecting the site; 

2. An evaluation of the ability, experience and 
financial capacity of the applicant and general 
contractor and the qualifications of the architect, 
management agent and other members of the 
proposed development team; 

3. A preliminary evaluation of the estimated 
construction costs and the proposed design and 
structure of the proposed development; 

4. A preliminary review of the estimated operating 
expenses and proposed rents and a preliminary 
evaluation of the adequacy of the proposed rents to 
sustain the proposed development based upon the 
assumed occupancy rate and estimated purchase price 
and financing costs; and 

5. A preliminary evaluation of the marketability of the 
proposed development. 

Based on the authority's review of the applications, 
documents and any additional information submitted by 
the applicants or obtained from other sources by the 
authority in its review of the proposed developments, the 
executive director shall accept for processing those 
applications which he determines best satisfy the following 
criteria: 

I. The vicinity of the proposed development is and 
will continue to be a residential area suitable for the 
proposed development and is not now, nor is it likely 
in the future to become, subject to uses or 
deterioration which could cause undue depreciation in 
the value of the proposed development or which could 
adversely affect its operation, marketability or 
economic feasibility. 
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2. There are or will be available on or before the 
estimated completion date (i) direct access to 
adequate public roads and utilities and (ii) such public 
and private facilities (such as schools, churches, 
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transportation, retail and service establishments, parks, 
recreational facilities and major public and prtvate 
employers) in the area of the proposed development 
as the executive director determines to be necessary 
or desirable for the use and enjoyment by the 
contemplated residents. 

3. The characteristics of the site (such as its size, 
topography, terrain, soil and subsoil conditions, 
vegetation, and drainage conditions) are suitable for 
the construction and operation of the proposed 
development, and the site is free from any defects 
which would have a materially adverse effect on such 
construction and operation. 

4. The location of the proposed development will 
promote and enhance the marketability of the units to 
the persons and families intended for occupancy 
thereof. 

5. The applicant either owns or leases the site of the 
proposed development or has the legal rtght to 
acquire or lease the site in such manner, at such time 
and subject to such terms as will permit the applicant 
to process the application and consummate the initial 
closing. 

6. The design of the proposed development is 
functional and appropriate for its intended use, will 
contribute to the marketability of the proposed 
development, makes use of materials to reduce energy 
and maintenance costs, provides for a proper mix of 
units for the residents intended to be benefited by the 
authority's program, provides for units with adequate, 
well-designed space, includes equipment and facilities 
customarily used or enjoyed in the area by the 
contemplated residents, and will otherwise provide a 
safe, habitable and pleasant living environment for 
such residents. 

7. Subject to further review and evaluation by the 
authority's staff under § 6 of these rules and 
regulations, the estimated construction costs and 
operating expenses appear to be complete, reasonable 
and comparable to those of similar developments. 

8. Subject to further review and evaluation by the 
authority's staff under § 6 of these rules and 
regulations, the proposed rents appear to be at levels 
which will (i) be affordable by the persons and 
families intended to be assisted by the authority, (ii) 
permit the successful marketing of the units to such 
persons and families, and (iii) sustain the operation of 
the proposed development. 

9. The applicant and general contractor have the 
experience, ability and financial capacity necessary to 
carry out their respective responsibilities for the 
construction and, prior to acquisition thereof by the 
authority, the ownership, operation, marketing, 
maintenance and management of the proposed 

development. 

10. The architect, management agent and other 
members of the proposed development team have the 
qualifications necessary to perform their respective 
functions and responsibilities. 

II. The application and proposed development 
conform to the requirements, limitations and 
conditions, if any, imposed by the executive director 
pursuant to § 4 of these rules and regulations. 

12. The proposed development will contribute to the 
implementation of the policies and programs of the 
authority in providing decent, safe and sanitary rental 
housing for low and moderate income persons and 
families who cannot otherwise afford such housing and 
will assist in meeting the need for such housing in the 
market area of the proposed development. 

13. It appears that the proposed development and 
applicant will be able to meet the requirements for 
feasibility and commitment set forth in § 6 of these 
rules and regulations and that the proposed 
development will otherwise continue to be processed 
through initial closing and will be completed and 
conveyed to the authority all in compliance with the 
Act, the documents and contracts executed at initial 
closing, applicable federal laws, rules and regulations, 
and the provisions of these rules and regulations and 
without unreasonable delay, interruptions or expense, 

If only one application is being reviewed for acceptance 
for processing, the executive director shall accept such 
application for processing if he determines that such 
application adequately satisfies the foregoing criteria. 

In the selection of an application or applications for 
processing, the executive director may take into account 
the desirability of acquiring developments from different 
sponsors throughout the Commonwealth of Virginia. 

Applications shall be selected only to the extent that the 
authority has or expects to have funds available from the 
sale of its notes or bonds to finance the acquisition of and, 
if applicable, the construction loan for the proposed 
developments. 

Nothing contained herein shall require the authority to 
select any application which, in the judgment of the 
executive director, does not adequately satisfy the 
foregoing criteria. 

The executive director's determinations with respect to 
the above criteria shall be based only on the documents 
and information received or obtained by him at that time 
and are subject to modification or reversal upon his 
receipt of additional documents or information at a later 
time. In addition, the application shall be subject to 
further review in accordance with § 6 of these rules and 
regulations. 
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. " The executive director may impose such terms and 
conditions with respect to acceptance for processing as he 
shall deem necessary or appropriate. If any proposed 
development is so accepted for processing, the executive 
director shall notify the sponsor of such acceptance and of 
any terms and conditions imposed with respect thereto. 

If the executive director determines that a proposed 
development to be accepted for processing does not 
adequately satisfy one or more of the foregoing criteria, 
he may nevertheless accept such proposed development 
for processing subject to satisfaction of the applicable 
criteria in such manner and within such time period as he 
shall specify in his notification of acceptance. If the 
executive director determines not to accept any proposed 
development for processing, he shall so notify the sponsor. 

§ 6. Feasibility and commitment. 

In order to continue the processing of the application, 
the applicant shall file, within such time limit as the 
executive director shall specify, such forms, documents 
and information as the executive director shall require 
with respect to the feasibility of the proposed 
development, including without limitation the following: 

1. Any additions, modifications or other changes to the 
application and documents previously submitted as 
may be necessary or appropriate to make the 
information therein complete, accurate and current; 

2. Architectural and engineering plans, drawings and 
specifications in such detail as shall be necessary or 
appropriate to determine the requirements for 
construction of the proposed development; 

3. The applicant's best estimates of (i) the housing 
development costs and the components thereof, (ii) 
proposed construction loan amount (if applicable), (iii) 
proposed rents, (iv) proposed annual operating budget 
and the individual components thereof, (v) best 
estimates of the monthly utility expenses and other 
costs for each dwelling unit if paid by the resident, 
and (vi) amount of any federal insurance, subsidy or 
assistance that the applicant is requesting for the 
proposed development. The applicant's estimates shall 
be in such detail and with such itemization and 
supporting information as shall be requested by the 
executive director; 

4. The proposed tenant selection plan which shall 
include, among other information that the executive 
director may require from time to time, the following: 
(i) the proposed rent structure; (ii) the utilization of 
any subsidy or other assistance from the federal 
government or any other source; (iii) the proposed 
income levels of tenants; (iv) any arrangements 
contemplated by the applicant for tenant referrals or 
relocations from federal, state or local governmental 
agencies of community organizations; and (v) any 
criteria to be used for disapproving tenant applications 
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and for establishing priority among eligible tenant 
applicants for occupancy of the proposed development. 

5. The applicant's marketing plan, including description 
and analysis of strategies, techniques and procedures 
to be followed in marketing the units prior to 
acquisition of the development by the authority; and 

6. Any documents required by the authority to 
evidence compliance with all conditions and 
requirements necessary to construct, and, prior to the 
acquisition by the authority of the development, to 
own, operate and manage the proposed development, 
including local governmental approvals, proper zoning 
status, availability of utilities, licenses and other legal 
authorizations necessary to perform requisite functions 
and any easements necessary for the construction and 
operation of the development. 

The executive director may for good cause permit the 
applicant to file one or more of the foregoing forms, 
documents and information at a later time, and any 
review, analysis, determination or other action by the 
authority or the executive director prior to such filing 
shall be subject to the receipt, review and approval by the 
executive director of such forms, documents and 
information. 

An appraisal of the proposed development will be 
obtained at this time or as soon as practical thereafter 
from an independent real estate appraiser selected by the 
authority. The authority may also obtain such other 
reports, analyses, information and data as the executive 
director deems necessary or appropriate to evaluate the 
proposed development. 
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II at any time the executive director determines that the 
applicant is not processing the application with due 
diligence and best efforts or that the application cannot be 
successfully processed to commitment and initial closing 
within a reasonable time, he may, in his discretion, 
terminate the application and retain any fees previously 
paid to the authority. 

The authority staff shall review and evaluate the 
documents and information received or obtained pursuant 
to this § 6. Such review and evaluation shall include, but 
not be limited to, the following: 

1. An analysis of the estimates of construction costs 
and the proposed operating budget and an evaluation 
as to the economic feasibility of the proposed 
development; 

2. A market analysis as to the present and projected 
demand for the proposed development in the market 
area, including: (i) an evaluation of existing and 
future market conditions; (ii) an analysis of trends 
and projections of housing production, employment and 
population for the market area; (iii) a site evaluation 
(such as access and topography of the site, 
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neighborhood environment of the site, public and 
private facilities serving the site and present and 
proposed uses of nearby land); and (iv) an analysis of 
competitive projects; 

3. A review of the marketing and tenant selection 
plans, including their effect on the economic feasibility 
of the proposed development and their efficacy in 
carrying out the programs and policies of the 
authority; 

4. A final review of the (i) ability, experience and 
financial capacity of the applicant and general 
contractor and (ii) the qualifications of the architect, 
management agent and other members of the 
proposed development team. 

5. An analysis of the architectural and engineering 
plans, drawings and specifications, including the 
functional use and living environment for the proposed 
residents, the marketability of the units, the amenities 
and facilities to be provided to the proposed residents, 
and the management, maintenance and energy 
conservation characteristics of the proposed 
development. 

Based upon the authority staff's analysis of such 
documents and information and any other information 
obtained by the authority in its review of the proposed 
development, the executive director shall prepare a 
recommendation to the board that a commitment of the 
authority to enter into a contract with the applicant for 
the acquisition of the development by the authority and, if 
applicable, to make a construction loan for the 
development be issued to the applicant only if he 
determines that all of the following criteria have been 
satisfied: 

l. Based on the data and information received or 
obtained pursuant to this § 6, no material adverse 
change has occurred with respect to compliance with 
the criteria set forth in § 5 of these rules and 
regulations. 

2. The applicant's estimates of housing development 
costs (i) include all costs necessary for the 
development and construction of the proposed 
development, (ii) are reasonable in amount, (iii) are 
based upon valid data and information, and (iv) are 
comparable to costs for similar multi-family rental 
developments; provided, however, that if the 
applicant's estimates of such costs are insufficient in 
amount under the foregoing criteria, such criteria may 
nevertheless be satisfied if, in the judgment of the 
executive director, the applicant will have the 
financial ability to pay any costs estimated by the 
executive director to be in excess of the total of the 
applicant's estimates of housing development costs. 

3. Any administrative, community, health, nursing care, 
medical, educational, recreational, commercial or 

other nonhousing facilities to be included in the . 
proposed development are incidental or related to the 
proposed development and are necessary, convenient 
or desirable with respect to the ownership, operation 
or management of the proposed development. 

4. All operating expenses (including replacement and 
other reserves) necessary or appropriate for the 
operation of the proposed development are included in 
the proposed operating budget, and the estimated 
amounts of such operating expenses are reasonable, 
are based on valid data and information and are 
comparable to operating expenses experienced by 
similar developments. 

5. Based upon the proposed rents and projected 
occupancy level required or approved by the executive 
director, the estimated income from the proposed 
development is reasonable. The estimated income may 
include (i) rental income from commercial space 
within the proposed development if the executive 
director determines that a strong, long-term market 
exists for such space and (ii) income from other 
sources relating to the operation of the proposed 
development if determined by the executive director 
to be reasonable in amount and comparable to such 
income received on similar developments. 

6. The estimated income from the proposed 
development, including any federal subsidy or 
assistance, is sufficient to pay when due the estimate· 
of the debt service on the notes or bonds issued b; 
the authority to acquire the development (plus such 
additional amounts as the authority shall determine to 
be appropriate as compensation for its administrative 
costs and its risks as owner of the development), the 
operating expenses, and replacement and other 
reserves required by the authority. 

7. The units will be occupied by persons and families 
intended to be served by the proposed development 
and eligible under the Act, these rules and regulations, 
and under any applicable federal laws, rules and 
regulations. Such occupancy of the units will be 
achieved in such time and manner that the proposed 
development (i) will attain self-sufficiency (i.e., the 
rental and other income from the development is 
sufficient to pay all operating expenses, replacement 
and other reserves required by the authority, and debt 
service on the notes or bonds issued by the authority 
to acquire the development, plus such additional 
amounts as the authority shall determine to be 
appropriate as compensation for its administrative 
costs and its risks as owner of the development) 
within the usual and customary time for a 
development for its size, nature, location and type and 
(ii) will continue to be self-sufficient for the full term 
of such notes or bonds. 

8. The estimated utility expenses and other costs to be 
paid by the residents are reasonable, are based upo• 
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valid data and information and are comparable to 
such expenses experienced by similar developments, 
and the estimated amounts of such utility expenses 
and costs will not have a materially adverse effect on 
the occupancy of the units in accordance with 
paragraph 7 above. 

9. The architectural drawings, plans and specifications 
shall demonstrate that: (i) the proposed development 
as a whole and the individual units therein shall 
provide sale, habitable, and pleasant living 
accommodations and environment for the 
contemplated residents; (ii) the dwelling units of the 
proposed housing development and the individual 
rooms therein shall be !urnishable with the usual and 
customary furniture, appliances and other furnishings 
consistent with their intended use and occupancy; and 
(iii) the proposed housing development shall make use 
of measures promoting environmental protection, 
energy conservation and maintenance and operating 
e!liciency to the extent economically feasible and 
consistent with the other requirements of this § 6. 

10. The proposed development includes such 
appliances, equipment, facilities and amenities as are 
customarily used or enjoyed by the contemplated 
residents in similar developments. 

11. The marketing and tenant selection plans 
submitted by the applicant shall comply with these 
rules and regulations and shall provide lor actions to 
be taken prior to acquisition of the development by 
the authority such that (i) the dwelling units in the 
proposed development will be occupied in accordance 
with paragraph 7 above and any applicable federal 
laws, rules and regulations by those eligible persons 
and families who are expected to be served by the 
proposed development, (ii) the residents will be 
selected without regard to race, color, religion, creed, 
sex or national origin and (iii) units intended for 
occupancy by handicapped and disabled persons will 
be adequately and properly marketed to such persons 
and such persons will be given priority in the 
selection of residents for such units. The tenant 
selection plan shall describe the requirements and 
procedures (including any occupancy criteria and 
priorities established pursuant to § 11 of these rules 
and regulations ) to be applied by the owner in order 
to select those residents who are intended to be 
served by the proposed development and who are best 
able to fulfill their obligation and responsibilities as 
residents of the proposed development. 

12. In the case of any development to be subject to 
mortgage insurance or otherwise to be assisted or 
aided by the federal government, the proposed 
development will comply in all respects with any 
applicable federal laws, rules and regulations, and 
adequate federal insurance, subsidy, or assistance is 
available for the development and will be expected to 
remain available in the due course of processing with 
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the applicable federal agency, authority or 
instrumentality. 

13. The proposed development will comply with: (i) all 
applicable federal laws and regulations governing the 
federal tax exemption of the notes or bonds issued or 
to be issued by the authority to finance the acquisition 
and, if applicable, the construction of the proposed 
development and (ii) all requirements set forth in the 
resolutions pursuant to which such notes or bonds are 
issued or to be issued. 

14. The prerequisites necessary for the members of 
the applicant's development team to construct and, 
prior to the acquisition thereof by the authority, to 
operate and manage the proposed development have 
been satisfied or can be satisfied prior to initial 
closing. These prerequisites include, but are not 
limited to obtaining: (i) site plan approval, (ii) proper 
zoning status, (iii) assurances of the availability of the 
requisite public utilities, (iv) commitments by public 
officials to construct such public improvements and 
accept the dedication of streets and easements that 
are necessary or desirable for the construction and 
use of the proposed development, (v) licenses and 
other legal authorizations necessary to permit each 
member to perform his or its duties and 
responsibilities in the Commonwealth of Virginia, (vi) 
building permits, and (vii) fee simple ownership of the 
site, a sales contract or option giving the applicant the 
right to purchase the site for the proposed 
development and obtain fee simple title, or a 
leasehold interest of the time period required by the 
Act (any such ownership or leasehold interest 
acquired or to be acquired shall be free of any 
covenants, restrictions, easements, conditions, or other 
encumbrances which would adversely affect the 
construction or the authority's ownership or operation 
of the proposed development). 

15. The proposed development will comply with all 
applicable state and local laws, ordinances, regulations 
and requirements. 

16. The proposed development will provide valid and 
sound security for the authority's notes or bonds and 
will contribute to the fulfillment of the public purposes 
of the authority as set forth in its Act. 

17. Subject to a final determination by the board, the 
acquisition and financing of the proposed development 
will meet the requirements set forth in §§ 36-55.33:2 
and 36-55.39 of the Code of Virginia, as applicable. 

If the executive director determines that the foregoing 
criteria are satisfied and that he will recommend approval 
of the application and issuance of a commitment to 
acquire the development and, if applicable, to finance the 
construction of the development, he shall present his 
analysis and recommendations to the board. If the 
executive director determines that one or more of the 

Monday, December 16, 1991 



Final Regulations 

foregoing criteria have not been adequately satisfied, he 
may nevertheless in his discretion recommend to the 
board that the application be approved and that a 
commitment be issued subject to the satisfaction of such 
criteria in such manner and within such time period as he 
shall deem appropriate. 

The board shall review and consider the analysis and 
recommendation of the executive director, and if it 
concurs with such recommendation, it shall by resolution 
approve the application and authorize the issuance of a 
commitment to acquire the development and, if applicable, 
to finance the construction thereof, subject to such terms 
and conditions as the board shall require in such 
resolution. 

If the development is to be acquired by a successor 
entity formed by the authority as described in § 9 hereof, 
the resolution shall authorize (i) the assignment to such 
successor entity of the authority's interest in the contract 
to acquire the development and (ii), if applicable, the 
making of a permanent loan to such successor entity in an 
amount set forth therein to finance the acquisition cost of 
the development and such other costs relating to the 
acquisition and ownership of the development and to the 
financing thereof as the authority shall deem necessary or 
appropriate. 

The purchase price for the development, the term and 
principal amount of any construction loan, the terms and 
conditions applicable to any equity contribution by the 
applicant for any construction loan, any assurances of 
successful completion of the development, and other terms 
and conditions of the acquisition and construction loan 
shall be set forih in the board's resolution or in the 
commitment issued pursuant to the resolution. The 
resolution or commitment shall also include such terms 
and conditions as the authority considers appropriate with 
respect to the development and construction, if applicable, 
and the acquisition of the proposed development, the 
disbursement and repayment of the construction loan, if 
applicable, and other matters related to the development 
and construction, if applicable, and, prior to the acquisition 
thereof by the authority, the ownership, operation, 
marketing and occupancy (including any income limits or 
occupancy restrictions other than those set forth in these 
rules and regulations) of the proposed development. Such 
resolution or commitment may include a financial analysis 
of the proposed development, setting forth the initial 
schedule of rents, the approved initial budget for operation 
of the development and a schedule of the estimated 
housing development costs. 

If the development is to be acquired by a successor 
entity which is a for-profit housing sponsor, the board may 
in its resolution prescribe, in accordance with the 
authority's rules and regulations for multi-family housing 
developments, the maximum annual rate at which 
distribulions may be made. 

Neither an acquisition by the authority of a development 

nor a construction or permanent loan for such 
development pursuant to these rules and regulations shall 
be authorized unless the board by resolution shall make 
the applicable findings required by §§ 36-55.33:2 and 
35-55.39, as applicable, of the Code of Virginia; provided, 
however, that the board may in its discretion authorize the 
acquisition or the construction or permanent loan in 
advance of the issuance of the commitment therefor in 
accordance herewith without making the finding, if 
applicable, required by subsection A of § 36-55.33:2 and 
subsection B of § 36-55.39 of the Code of Virginia, subject 
to the condition that such finding be made by the board 
prior to the authority's acquisition of the development and, 
if applicable, the financing of the construction or 
permanent loan for such development. 

If the executive director determines not to recommend 
approval of an application and issuance of a commitment, 
he shall so notify the applicant. If any application is not 
so recommended for approval, the executive director may 
select for processing one or more applications in its place. 

§ 7. Initial closing. 

Upon issuance of the commitment, the applicant shall 
direct its attorney to prepare and submit the legal 
documentation (the "initial closing documents") required 
by the commitment within the time period specified. When 
the initial closing documents have been submitted and 
approved by the authority staff and all other requirements, 
in the commitment have been satisfied, the authority sha' 
execute and deliver to the applicant a contract to acquirt 
the development; provided, however, that in the case of 
the acquisition of any existing development, the applicant 
shall convey the development to the authority at the initial 
closing, and the authority shall pay the purchase price 
therefor to the applicant, all in accordance with the terms 
of the commitment. Also at the initial closing, the initial 
closing documents (including, in the case of an existing 
development, a housing management agreement between 
the authority and the management agent proposed by the 
authority or, in the case of a development to be 
constructed, an agreement between the authority and such 
agent to enter into a housing management agreement at 
final closing) shall be, where required, executed and 
recorded, and the applicant will make any initial equity 
investment required by the commitment and the initial 
closing documents and will fund such other deposits, 
escrows and reserves as required by the commitment. If 
the authority is to provide construction financing for the 
development, the closing of the construction loan shall also 
be held at this time, the financing fee of 1.0% of the 
construction loan amount shall be paid to the authority, 
and the initial disbursement of construction loan proceeds 
will be made by the authority, if appropriate under the 
commitment and the initial closing documents. The actual 
interest rate on the construction loan shall be established 
by the executive director at initial closing and may 
thereafter be altered by the executive director in 
accordance with the authority's rules and regulations and 
the terms of the deed of trust note. ·· 
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. lf a successor entity as described in § 9 hereof is to 
acquire an existing development, the sale and conveyance 
of such development and the making of any permanent 
mortgage loan to such entity by the authority, all as set 
forth in § 9 hereof, shall be consummated at the initial 
closing. 

The executive director may require such accounts, 
reserves, deposits, escrows, bonds, letters of credit and 
other assurances as he shall deem appropriate to assure 
the satisfactory construction and, prior to acquisition by 
the authority, completion, occupancy and operation of the 
development, including without limitation one or more of 
the following: working capital deposits, construction 
contingency funds, operating reserve accounts, payment 
and performance bonds or letters of credit and latent 
construction defect escrows. The foregoing shall be in such 
amounts and subject to such terms and conditions as the 
executive director shall require and as shall be set forth 
in the initial closing documents. 

§ 8. Construction. 

The construction of the development shall be performed 
in accordance with the initial closing documents. The 
authority shall have the right to inspect the development 
as often as deemed necessary or appropriate by the 
authority to determine the progress ol the work and 
compliance with the initial closing documents and to 
a,scertain the propriety and validity of any construction 
·~n disbursements requested by the mortgagor. Such 
;spections shall be made for the sole and exclusive 

benefit and protection of the authority. If the authority is 
providing construction financing, a disbursement of 
construction loan proceeds may only be made upon a 
determination by the authority that the terms and 
conditions of the initial closing documents with respect to 
any such disbursement have been satisfied; provided, 
however, that in the event that such terms and conditions 
have not been satisfied, the executive director may, in his 
discretion, permit such disbursement if additional security 
or assurance satisfactory to him is given. The amount of 
any disbursement by the authority shall be determined in 
accordance with the terms of the initial closing documents 
and shall be subject to such retainage or holdback as is 
therein prescribed. 

§ 9. Completion of construction and final closing. 

The initial closing documents shall specify those 
requirements and conditions that must be satisfied in 
order for the development to be deemed to have attained 
final completion. 

Prior to or concurrently with final closing, the applicant, 
the owner, the general contractor, the management agent 
and other members of the development team shall 
perform all acts and submit all contracts and documents 
required by the initial closing documents (including the 
contract to acquire the development) in order to attain 
~~nal completion, obtain any federal insurance, subsidy or 
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assistance and otherwise consummate the acquisition and 
the final closing. The owner shall deliver to the authority 
a fully executed deed conveying to the authority fee 
simple title to the development in accordance with the 
contract and shall execute and deliver such other final 
closing documents as the authority may prescribe. The 
authority shall pay to the owner the purchase price 
specified in the contract to acquire the development. The 
management agreement shall be executed by the authority 
and the management agent at the final closing. If the 
authority had provided the construction loan, such loan 
shall be repaid in full at final closing. 

Prior to or concurrently with final closing, the executive 
director shall, if authorized by the resolution, assign its 
interest in the contract to acquire the development to a 
successor entity formed by the authority, on its own behalf 
or in conjunction with other parties, pursuant to the Act. 
Any reference to the authority in these rules and 
regulations with respect to the conveyance to or the 
acquisition, ownership or operation by the authority of a 
development shall be deemed to refer also to any such 
successor entity of the authority. Such successor entity 
shall purchase the development at final closing and 
otherwise perform the obligations of the authority as 
purchaser under the contract. The applicant shall convey 
title to the development to such successor entity and shall 
perform all of its other obligations as seller under such 
contract. Furthermore, if authorized by the resolution, the 
authority shall at final closing provide to such successor 
entity a permanent mortgage loan secured by a first lien 
on the development to finance the acquisition and 
ownership thereof. The making of such permanent 
mortgage loan shall take place at final closing upon the 
execution, delivery and recordation of such documents as 
the executive director shall require. Such permanent loan 
shall bear such interest rate and shall be subject to such 
terms and conditions as the executive director shall 
prescribe pursuant to and in accordance with the 
commitment. For the purpose of determining any 
maximum annual dividend distributions by any such 
successor entity and the maximum principal amount of the 
permanent mortgage loan to such successor entity 
permissible under the Act, the total development costs 
shall be the cost of the acquisition as determined by the 
authority and such other costs relating to such acquisition, 
the financing of the permanent mortgage loan and the 
ownership and operation of the development as the 
authority shall determine to be reasonable and necessary. 
The equity investment of any such successor entity shall 
be the difference between such total development costs 
and the principal amount of the permanent mortgage loan. 

At the final closing, the authority shall determine in 
accordance with the initial closing documents any funds 
due the authority, the applicant, the owner, general 
contractor, the architect or other parties that the authority 
requires to be disbursed or paid as part of the final 
closing. 

§ 10. Construction loan and purchase price increases. 
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Prior to initial closing, the purchase price or the 
principal amount of any construction loan or both may be 
increased, if such an increase is justified by an increase 
in the estimated costs of the proposed development, is 
necessary or desirable to effect the successful construction 
of the proposed development, will not have a material 
adverse effect on the financial feasibility or proper 
operation and maintenance of the development or on the 
security of the authority's construction loan or ownership 
interest in the development, can be funded from available 
proceeds of the authority's notes or bonds, and will not 
result in noncompliance with the provisions of the Act or 
these rules and regulations (including, without limitation, 
the criteria set forth in § 6 hereof). Any such increase 
shall be subject to such terms and conditions as the 
authority shall require. 

Subsequent to initial closing, the authority will consider 
and, where appropriate, approve an increase in the 
purchase price or principal amount of the construction 
loan or both in the following instances: 

1. Cost increases are incurred as the direct result of 
(i) changes in work required or requested by the 
authority or (ii) betterments to the development 
approved by the authority which will improve the 
quality or value of the development or will reduce the 
costs of operating or maintaining the development; 

2. An increase is determined by the authority, in its 
sole and absolute discretion, to be in the best interests 
of the authority in protecting its security for the 
construction loan or its ownership interest to be 
acquired in the development: or 

3. The authority has entered into an agreement with 
the mortgagor prior to initial closing to provide an 
increase if certain cost overruns occur, but only to the 
extent set forth in such agreement. 

Any such increase in the construction loan or purchase 
price subsequent to initial closing may be subject to such 
terms and conditions as the authority shall require, 
including (but not limited to) one or more of the 
following, as applicable: 

l. The ability of the authority to sell bonds to finance 
the increase in amounts, at rates and under terms and 
conditions satisfactory to the authority (applicable only 
to an increase to be financed from the proceeds of 
the authority's notes or bonds). 

2. The obtaining by the owner of additional federal 
subsidy (if the development is to receive such subsidy) 
in amounts necessary to fund the additional debt 
service on the authority's notes and bonds to be paid 
as a result of any such increase in the purchase price, 
plus such additional amounts as the authority shall 
determine to be appropriate as compensation for its 
administrative costs and its risks as owner of the 
development. The provision of such additional subsidy 

shall be made subject to and in accordance with ac. 
applicable federal regulations. 

3. A determination by the authority that the increase 
in the purchase price will have no material adverse 
effect on the financial feasibility or proper operation 
and maintenance of the development or on the 
security of the authority's ownership interest to be 
acquired in the development. 

4. A determination by the authority that the 
construction loan, as increased, does not exceed such 
percentage of the estimated total development cost as 
is established in the resolution authorizing the 
construction loan, as applicable, in accordance with § 
3 of these rules and regulations. 

5. Such terms and conditions as the authority shall 
require in order to protect the security of its interest 
in the construction loan and its ownership interest to 
be acquired in the development, to comply with 
covenants and agreements with the holders of its 
bonds, if any, issued to finance the construction loan 
or the acquisition of the development, to comply with 
the Act and these rules and regulations, and to carry 
out its public purpose. 

In the event of any increase in the purchase price 
pursuant hereto, the authority may also increase the 
principal amount of any permanent mortgage loan to be 
provided to any successor entity. 

The executive director may, without further action by 
the board, increase the purchase price, the principal 
amount of the construction loan or the principal amount of 
the permanent loan at any time by an amount not to 
exceed 2.0% thereof, provided that such increase is 
consistent with the Act and these rules and regulations. 
Any increase in excess of such 2.0% shall require the 
approval of the board. 

Nothing contained in this § 10 shall impose any duty or 
obligation on the authority to increase any purchase price 
or the principal amount of any construction loan or 
permanent loan, as the decision as to whether to grant a 
purchase price, construction loan or permanent loan 
increase shall be within the sole and absolute description 
of the authority. 

§ 11. Operation, management and marketing. 

The authority shall establish the rents to be charged for 
dwelling units in the development. Units in the 
development shall only be leased to persons and families 
who are eligible for occupancy thereof as described in § 2 
of these rules and regulations. The authority (or any 
successor entity acquiring the development pursuant to § 9 
hereof) shall examine and determine the income and 
eligibility of applicants for their initial occupancy of the 
dwelling units of the development and shall reexamine and 
redetermine the income and eligibility of all occupants r · 
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~uch dwelling units every two years following such initial 
occupancy or at more frequent intervals if required by the 
executive director. It shall be the responsibility of each 
applicant for occupancy of such a dwelling unit, and of 
each occupant thereof, to report accurately and completely 
his adjusted family's income, family composition and such 
other information relating to eligibility for occupancy as 
the executive director may require and to provide the 
authority (or any such successor entity) with verification 
thereof at the times of examination and reexamination of 
income and eligibility as aforesaid. 

With respect to a person or family occupying a 
multi~family dwelling unit, if a periodic reexamination and 
redetermination of the adjusted family's income and 
eligibility as provided in this section establishes that such 
person's or family's adjusted family income then exceeds 
the maximum limit for occupancy of such dwelling unit 
applicable at the time of such reexamination and 
redetermination, such person or family shall be permitted 
to continue to occupy such dwelling unit; provided, 
however, that during the period that such person's or 
family's adjusted family income exceeds such maximum 
limit, such person or family may be required by the 
executive director to pay such rent, carrying charges or 
surcharge as determined by the executive director in 
accordance with a schedule prescribed or approved by 
him. If such person's or family's adjusted family income 
shall exceed such maximum limit for a period of six 
months or more, the authority (or any such successor 
·1tity) may terminate the tenancy or interest by giving 
iTitten notice of termination to such person or family 

specifying the reason for such termination and giving such 
person or family not less than 90 days (or such longer 
period of time as the authority shall determine to be 
necessary to find suitable alternative housing) within which 
to vacate such dwelling unit. 

In addition to the eligibility requirements of the 
authority, the executive director may establish occupancy 
criteria and priorities based on the following: 

l. The age, family size, financial status, health 
conditions (including, without limitation, any handicaps 
or disabilities) and other circumstances of the 
applicants for the dwelling units; 

2. The status and physical condition of the housing 
then occupied by such applicants; and 

3. Any other factors or matters which the executive 
director deems relevant to the effectuation of the 
public purposes of the authority. 

The authority (or any successor entity as described in § 
9 hereof) shall develop a tenant selection plan for tenants 
eligible to occupy the development. Such tenant selection 
plan shall include, among. other information that the 
executive director may require from time to time, the 
following: (i) the proposed rent structure; (ii) the 
'·tilization of any subsidy or other assistance from the 
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federal government or any other source, (iii) the proposed 
income levels of tenants; (iv) any arrangements 
contemplated by the authority or such successor entity for 
tenant referrals or relocations from federal, state or local 
governmental agencies of community organizations; and (v) 
any criteria to be used for disapproving tenant applications 
and for establishing priority among eligible tenant 
applicants for occupancy of the proposed development. In 
selecting eligible residents, the authority (or any such 
successor entity) shall comply with such occupancy criteria 
and priorities and with the tenant selection plan. 

The executive director is authorized to prepare and 
from time to time revise a housing management handbook 
which shall set forth the authority's procedures and 
requirements with respect to the management of 
developments by management agents. Copies of the 
housing management handbook shall be available upon 
request. 

The management of the development shall also be 
subject to a management agreement by and between the 
management agent and the authority (or any successor 
entity). Such management agreement shall govern the 
policies, practices and procedures relating to the 
management, marketing and operation of the development. 
The term of the management agreement shall be as 
prescribed by the executive director, and upon the 
expiration of such term the authority may renew or 
extend such management agreement or may contract with 
a different management agent on such terms and 
conditions as the executive director shall require. The 
development shall be managed in accordance with the Act, 
these rules and regulations, the management agreement 
and the authority's housing management handbook, if 
applicable. 

If any successor entity formed pursuant to § 9 hereof is 
not within the exclusive control of the authority, the 
executive director may require that such entity and the 
development owned by and mortgage loan made to such 
entity be subject to such of the provisions of the 
authority's rules and regulations for multi-family housing 
developments as he shall require to protect its security for 
the mortgage loan, to protect its interest in such entity 
and to fulfill its public purpose under the Act. 

Monday, December 16, 1991 
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EMERGENCY REGULATIONS 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Qf Regulation: State Plan for Medical Assistance 
Relating to Disproportionate Share Payment Adjustments. 
VR 460-02·4.1910. Methods and Standards for Establishing 
Payment Rates • In-Patient Hospital Care. 

Statutory Authority: § 32.1·325 of the Code of Virginia. 

Effective Date: December l, 1991, through November 30, 
1992. 

Summary: 

I. REQUEST: The Governor's approval is hereby 
requested to adopt the emergency regulation entiUed 
Disproportionate Share Payment Adjustments. This 
policy will increase reimbursement to Virginia's two 
state-owned teaching hospitals, in recognition of the 
large numbers of low income and Medicaid patients 
they serve. 

2. RECOMMENDATION: Recommend approval of the 
Department's request to take an emergency adoption 
action regarding Disproportionate Share Payment 
Adjustments. The Department intends to initiate the 
public notice and comment requirements contained in 
the Code of Virginia § 9-6.14:7.1. 

;s; Bruce U. Kozlowski, Director 
Date: November 18, 1991 

3. CONCURRENCES: 

Js/ Howard M. Cullum 
Secretary of Health and Human Resources 
Date: November 20, 1991 

4. GOVERNOR'S ACTION: 

Js/ Lawrence Douglas Wilder 
Governor 
Date: November 21, 1991 

Js/ Joan W. Smith 
Registrar of Regulations 
Date: November 21, 1991 

DISCUSSION 

6. BACKGROUND: The Omnibus Budget Reconciliation 
Act of 1990 (OBRA 90) amended § 1923(c) of the 
Social Security Act to give states greater flexibility in 
making required payment adjustments to hospitals 
which serve a disproportionate number of low income 
patients with special needs. This flexibility permits the 
payment to vary according to the type of hospital. The 
Commonwealth's current methodology acknowledges 

only one type of hospital, and does not appropriately 
recognize the extraordinary costs, volume or 
proportion of services which the large state-owned 
teaching hospitals provide to low-income patients and 
patients eligible for medical assistance. 

The emergency regulation will provide for two types 
of hospitals (state-owned teaching hospitals and all 
other hospitals), and will vary the payment adjustment 
for disproportionate share hospitals by type of hospital. 
Hospitals other than state-owned teaching hospitals will 
continue to receive an adjustment equal to (i) their 
Medicaid utilization in excess of 8%, times (ii) the 
lower of the prospective operating cost rate or ceiling. 
State-owned teaching hospitals will receive (i) eleven 
times their Medicaid utilization in excess of 8%, times 
(ii) the lower of the prospective operating cost rate or 
ceiling. 

7. AUTHORITY TO ACT: The Code of Virginia (1950), 
as amended, § 32.1-324 authorizes the Director of the 
Department of Medical Assistance Services (DMAS) to 
administer and amend the Plan for Medical Assistance 
in lieu of board action pursuant to the board's 
requirements. The Code also provides, in the 
Administrative Process Act (APA), § 9·6.14:4.l(C)(5), 
for an agency's adoption of emergency regulations 
subject to the Governor's prior approval. Subsequent to 
the emergency adoption action and filing with the 
Registrar of Regulations, this agency intends to initiate 
the public notice and comment process contained i1 
Article 2 of the APA. 

Section I902(a)(13)(A) of the Social Security Act is 
implemented by Title 42 of the Code of Federal 
Regulations Part 447 Subpart c. This section "requires 
that the State Plan provide for payment for hospital 
and long-term care facility services through the use of 
rates that the state finds, and makes assurances 
satisfactory to the Secretary, are reasonable and 
adequate to meet the costs that must be incurred by 
efficiently and economically operated facilities to 
provide services in conformity with state and federal 
laws, regulations and quality and safety standards and 
assure that individuals eligible for medical assistance 
have reasonable access (taking into account 
geographic location and reasonable travel time) to 
.. [care].. of adequate quality." 

Without an emergency regulation, this amendment to 
the State Plan cannot become effective until the 
publication and concurrent comment and review 
period requirements of the APA's Article 2 are met. 
Therefore, an emergency regulation is needed to meet 
the December 1, 1991, effective date desired to 
maximize reimbursement to the two state-owned 
teaching hospitals. 

8. FISCAL/BUDGETARY IMPACT: Only two 
state-owned teaching hospitals are affected. The .. 
estimated fiscal impact for this Plan amendment is a1 
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increase in expenditures for inpatient hospital services 
for $290.4 million to $354.4 million during fiscal year 
1993. The estimated savings to the General Fund 
during fiscal years 1992 and 1993 are approximately 
$18 million and $32 million, respectively. 

9. RECOMMENDATION: Recommend approval of this 
request to take an emergency adoption action to 
become effective December 1, 1991. From its effective 
date, this regulation is to remain in force for one full 
year or until superseded by final regulations 
promulgated through the APA. Without an effective 
emergency regulation, the Department would lack the 
authority to val}' the disproportionate share payment 
adjustment according to the type of hospital. 

10. Approval Sought for VR 460-02-4.1910. Approval of 
the Governor is sought for an emergency modification 
of the Medicaid State Plan in accordance with the 
Code of Virginia § 9-6.14:4.l(C)(5) to adopt the 
following regulation: 

V. The reimbursement system for hospitals includes the 
following components: 

[items V.(1) - (6) remain in effect] 

(7) llas~i!als wliieli !>aYe 11 dis~ra~a!'!iaRately Ittgl>er 
leYel af Medieaid ~a!ieRts lllld wliieli el<eeed !he 
eeil!ag sftall be aliawe<! ll Ittgl>er eeil!ag bese<l "" !he 

, iRdividual ltas~ital's Meaie!lid utili•atiaR. +1tts sftall be 
mellSilrea by !he jlefeeilt af Meaieaia jl8!ieRt tlllys I& 
!e!al llespi!al jl8!ieRt <llly!r. Ellell ilesj>i!al witll a 
Meaieaia mili•attea af &YeF &G%- sllllll reeeive llll 
alljastmeR! I& its eeiliRgo 'File lllljastmeat sftall be set 

Rt ll jlefeeilt - I& !he eeil!ag ffif - jlefeeilt af 
alili•etiaR ~ I& il9')(,. 

Disproportionate share hospitals defined. 

Effee!i, e Jtily l, l988; !he The following criteria shall 
be met before a hospital is determined to be eligible 
for a disproportionate share payment adjustment. 

A. Criteria. 

L A Medicaid inpatient utilization rate in excess of 
8.0% for hospitals receiving Medicaid payments in the 
Commonwealth, or a low-income patient utilization rate 
exceeding 25% (as defined in the Omnibus Budget 
Reconciliation Act of 1987 and as amended by the 
Medicare Catastrophic Coverage Act of 1988); and 

2. At least two obstetricians with staff privileges at the 
hospital who have agreed to provide obstetric services 
to individuals entitled to such services under a State 
Medicaid plan. In the case of a hospital located in a 
rural area (that is, an area outside of a Metropolitan 
Statistical Area, as defined by the Executive Office of 
Management and Budget), the term "obstetrician" 

1 includes any physician with staff privileges at the 
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hospital to perform nonemergency obstetric 
procedures. 

3. Subsection A 2 does not apply to a hospital: 

a. At which the inpatients are predominantly 
individuals under 18 years of age; or 

b. Which does not offer nonemergency obstetric 
services as of December 21, 1987. 

B. Payment adjustment. 

L Hospitals which have a disproportionately higher 
level of Medicaid patients shall be allowed a 
disproportionate share payment adjustment based on 
the type of hospital and on the individual hospital's 
Medicaid utilization. There shall be two types of 
hospitals: (i) Type One, consisting of state-owned 
teaching hospitals, and (ii) Type Two, consisting of all 
other hospitals. The Medicaid utilization shall be 
determined by dividing the total number of Medicaid 
inpatient days by the number of inpatient days. Each 
hospital with a Medicaid utilization of over 8.0% shall 
receive a disproportionate share payment adjustment. 

2. For Type One hospitals, the disproportionate share 
payment adjustment shall be equal to the product of 
(i) the hospital's Medicaid utilization in excess of 8%, 
times eleven, times (ii) the lower of the prospective 
operating cost rate or ceiling. For Type Two hospitals, 
the 'File disproportionate share payment adjustment 
shall be equal to the product of (i) the hospital's 
Medicaid utilization in excess of 8.0%, times (ii) the 
lower of the prospective operating cost rate or ceiling. 

'to A ~aymeRt alljastmeat ffif ltes~itals mee!iRg !he 
eligibility eriterill iR sabseetiaa A lll>aYe lllld ealealated 
lllldeF subseetieR B l !IOOYe sftall be pbese<l iR ever a 
3-ye!lr !'ffie<l, As af Jtily ±, l-988;' !he adjastmeRI sbelt 
be Rt least eRe lltira !he llffiffiHlt af !he IIIII ~aymeRt 
alljustmeRI; RS af Jtily t, l9S9, !he ~llymeRI sftall be Ill 
least twa lltiras !he IIIII ~aymeRt alljustmeRI; lllld 8S af 
Jtily l, l!lOO; !he paymeRI sftall be !he IIIII llffi6U8! af 
!he paymeet alljustmeRI. llewever, ffif e!lell yellf af 
!he plt8Se iR jleFiRd, Re ltas~ilal sftall reeeive 11 

dis~re~e!'!ieRale sbere ~aymeRt alljustmeRI wltielt is 
lass !heR it wauld !>aYe reeei·.•ea H !he paymeet lted 
beell ealeulated ~ursuaRt I& ~ ¥ f§7 af AttaeltmeRI 
+.l9A ta !he 5tRte Pille iR effeet beffife Jtily l, }98& 

[item V.(8) remains in effect] 

Monday, December 16, 1991 



STATE CORPORATION COMMISSION 

BUREAU OF INSURANCE 

October 31, 1991 

ADMINISTRATIVE LETTER 1991 · 12 

TO: All Property and Casualty Ins\jrers 

RE: Unfair Trade Practices Concerning Automobile Glass 
Claims 

It has recently come to the attention of !be Bureau of 
Insurance that many insurers are directing insureds with 
glass claims to particular glass shops or glass networl\$ for 
repairs or glass replacement. Some insurers llave 
instructed their agents and adjusters to require 
policyholders to use certain glass shops or networl\$. 

Discounts historically have been given by glass snops on 
insurance claims, but recently closer affiliations llave 
developed between insurance companies and certain glass 
repairers or glass networks to reduce claim costs. 
Reductions in claim costs are reflected in premiums and 
obviously benefit policyholders. 

Insurers should not, however, overlook the fact that 
policyholders cannot be required to utilize the services of 
a certain glass repairer or network of repair shops. 
Automobile standard forms approved for use in Virginia by 
the State Corporation Commission do not contain provisions 
which allow the insurer to select the repair facility. Policy 
provisions only address !be cost of repair or replacement. 
If a policyholder chooses a glass repairer Whose charges 
are competitive, the insurer may not refuse to pay for the 
repairs solely because the repairer is not on !be insurer's 
list of preferred shops or a member of a certain glass 
network. 

Insurers who take reasonable steps to reduce claim costs 
by arrangements with preferred shops or glass networks 
will not be subjected to criticism. Those insurers 
unreasonably refusing to honor competitive repair bills, 
however, may be considered in violation of Virginia Code 
Section 38.2-510 relating to unfair claim settlement 
practices. 

/s/ Steven T. Foster 
Commissioner of Insurance 

BUREAU OF INSURANCE 

November 21, 1991 

Administrative Letter !991-13 

TO: All Insurance Companies Licensed to Write Life 
Insurance in Virginia 

RE: Preneed Funeral Contracts Funded by Life Insurance 
or Annuities 

The 1991 Virginia General Assembly adopted ar. 
amendment to Section 54.1·2820.B. of the Code of Virginia, 
as amended. As shown in the amendment, a copy of which 
is attached hereto, those engaged in the business of 
offering preneed funeral contracts funded by life insurance 
or annuities must comply with the requirements of Section 
54.1·2820.B. with regard to life insurance or annuity 
contracts used in this situation. Title 54.1 of the Code of 
Virginia is administered by the Board of Funeral Directors 
and Embalmers. Since this is the case, insurers issuing 
contracts to fund preneed funeral contracts should 
immediately contact the Board of Funeral Directors and 
Embalmers for instructions as to the Board's requirements 
for tbese contracts. Failure of an insurer to follow the 
requirements of the Board could result in disciplinary 
action against !bose licensed by the Board who are 
involved in the sale of these products. 

Only insurance forms approved by the Bureau of 
Insurance should be used to fund preneed funeral 
contracts. The Bureau of Insurance will approve these 
forms in accordance with its usual procedures and will not 
be involved in the administration of the requirements of 
Title 54.1. 

Insurers wishing to market products to be used to fund 
preneed funeral contracts should contact the Board of 
Funeral Directors at !be following address: 

Ms. Meredyth Partridge 
Executive Director 
Board of Funeral Directors and Embalmers 
160 I Rolling Hills Drive 
Richmond, Virginia 23229 

/s/ Steven T. Foster 
Commissioner of Insurance 
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1991 SESSION 
VIRGINIA ACTS OF ASSEMBI. Y - CHAPTER 711 

An A.ct to amend ami reenact § 54.1·2820 of the Code of Virginia, relating to bu.ri<Zl life 

insurance. 

Approved APR 3 ~ 1991 

Be it enacted by the General AssemblY of Virginla; 

[H 1906J 

I. That § 54.1·2820 of the Code a! Virginia is amended and reenacted as follows; 
§ S·U-2820. Requirements of preneed funeral contracts.-A. It shall be unlawful for any 

person residing or doing business within this Commonwealth, to make, either directly or 
indirectly by any means, a preneed funeral contract unless the contract 

L Is made on forms prescribed by the Board and is written in clear, understandable 
language and printed in easy-to·read type, size and style: 

2. Identifies the seller, seller's license number and contract buyer and the person for 
whom the contract is purchased if other than the contract buyer; 

3. Contains a complete description of the supplies or services purchased; 
4. Clearly discloses whether the prtce of the supplies and services purchased is 

guaranteed: 
5. States it funds are required to be trusted pursuant to § 54.1-2822. the amount to be 

trusted. the name of the trustee, the disposition o! the interest. the fees, expenses and taxes 
which may be deducted !rom the interest and a statement of the buyer's responsibility tor 
taxes owed on the interest; 

6. Contains the name. address and telephone number of the Board and lists the Board 
as the regulatory agency which handles consumer comolaints: 

7. Provides that any person who makes payment under the contract may terminate the 
agreement at any time pnor to the !um!Siling of the services or supplies contracted !or; it 
the purchaser terminates th_e contract withm thirty days of execunon. the purchaser shall 
be refunded all conSideratiOn paid or delivered, together With any interest or income 
accrued thereon: if the purchaser terminates the contrnct a!ter thirty days, the purchaser 
shall be re!unded :my amounts required to be depos1ted under ~ 5-1.1·2322, together with 
any interest or income accrued thereon: · 

S. Provides that if the particular supplies and services speci!ied in the contract are 
unav:ulable at the time of delivery, the seller shall be required to !umish supplies and 
services s1milar in style and at least equal in quality ot material and workmanship and the 
representative of the deceased shall nave tile nght to choose lhe supplies or serv1ces to be 
substituted; 

9. Discloses any penalties or restrictions. including but not limited to geographic 
restrictions or the mab!lity ol the provider to perform. on the delivery ot merchandiSe, 
serv1ces or prearrangemem guarantee: and 

10. Complies with all diSclosure reQuirements imposed by the Board. 
It the contract seller wLII not be !urn1shmg tile supplies and serv1ces to the purchaser. 

the contract_ seller must attach to the preneed funeral contract a copy of the seller's 
agreement with the provider. 

B. rt a life insurance Dr annUity contract is used to fund the preneed funernl contract. 
the li{i! tnsurance or annwty contract shall provtde i!tlher that the /ace value thereof shall 
b~ adiusted annua.'f.v by a ;actor equ.al to the Consumer Pnce Index as published by the 
Office of .\frma:;cment and Budget CJf thO! L'mted States. or a benc/tt pa_vabie at death 
under such ~·onlract that wt/1 equ.a( CJr exceed th11 sum of ail pr<!mtums patd for such 
contract plu..f in!~rast lh<!reon ~t the annual rate of at least five percent. compounded 
annuollv. !n adJ1twr:. tile foUowm~; must CJ.iso be disclosed JS prescnbed bv the Bo:lrd: 

l. The [;;ct t:Jat :1 11!e LflSUr:lnce poliCY or JnnuLtY contrJct IS mvolvea· or bemg used to 
fund the preneed contro.ct: 

2. The nature of the relationsllLP nmon~ the SDlicmng agent. the provtder of the supplies 
or serv1ces. the prenrrnm;er and the 10surer. 

3. The relJtJonshLP <lf the IL/e insurance policy or annuay contr.:Jct to the funding of the 
preneed contrJct Jnd the nature :J.nd e:nstence Dl any guar:~ntees rel:J.tmg to the preneed 
contmct: :u1d 

4. The tm:mct nn \he ;Jfcneed contr:lct o/ II) any ch.1nges in the life msurance policy 
or anrnntv contract mclud1nr; but not 11m1ted to changes m the J..>SLf\nment. benericLarv 
desl~n<ltlnn nr use of the rroceects, tLL) Jny pennines tD be mcurred llv the poltcvllol<Jer J5 

2 

a result of failure to make premium payments, (iii) any penalties to be incurred or 
moneys to be received as a resUlt of cancellation or surrender of the life insurance policy 
or annuity contract, and (iv) all relevant infonnation concerning what occurs and whether 
any entitlements or obligations arise it there is a difference between the proceeds or the 
life Insurance policy or annuity contract and the amount actually needed to !und the 
preneed contract. 

C. When the consideration consists In whole or in part or any real estate, the contract 
shall be recorded as an attachment to the deed whereby such real estate is conveyed, and 
the deed shall be recorded in the clerk's office of the circuit court or the city or county in 
which the real estate being conveyed is located. 

D. It any funeral supplies are sold and delivered prior to the death or the subject for 
whom they are provided, and the seller or any legal entity in which he or a member of 
his family has an interest thereafter stores these supplies. the risk of loss or damage shall 
be upon the seller during such period of storage. 
2. That the proViSions ot thiS act sb.all became effective on January 1. 1992. 

President of the Senate 

Speaker of the House of Deleg.1tes 

Approved: 

Governor 

t'-1 -~ -I'D 

n = .., 
"CC = .., 
~ -.... = = n = a a .... 
~ 
~ .... = = 



STATE LOTTERY DEPARTMENT 

DIRECTOR'S ORDER NUMBER TWENTY-EIGHT llill 

"LUCKY GAME SHOW SWEEPSTAKES"; FINAL RULES 
FOR GAME OPERATION 

In accordance with the authority granted by Section 
58.1-4006A of the Code of Virginia, I hereby promulgate 
the "Lucky Game Show Sweepstakes" game rules for the 
Virginia Lottery's commercial television consortium 
promotional program to be conducted from Monday, 
November 4, 1991 through Saturday, November 16, 1991. 
These rules amplify and conform to the duly adopted State 
Lottery Board regulations for the conduct of lotteries. 

The rules are available for inspection and copying 
during normal business hours at the State Lottery 
Department headquarters, 2201 West Broad Street, 
Richmond, Virginia, and at each of the State Lottery 
Department regional offices. A copy may be requested by 
mail by writing to: Marketing Division, State Lottery 
Department, P. 0. Box 4689, Richmond, Virginia 23220. 

This Director's Order becomes effective on the date of 
its signing and shall remain in full force and effect unless 
amended or rescinded by further Director's Order. 

/S/ Kenneth W. Thorson 
Director 
Date: October 25, 1991 

DIRECTOR'S ORDER NUMBER TWENTY-NINE llill 

"CASH EXPLOSION"; VIRGINIA LOTTERY RETAILER 
CASHING PROMOTIONAL PROGRAM AND RULES 

In accordance with the authority granted by Section 
58.1-4006A of the Code of Virginia, I hereby promulgate 
the "Cash Explosion" Virginia Lottery Retailer Cashing 
Promotional Program and Rules for the lottery retailer 
incentive program which will be conducted from Thursday, 
October 24, 1991 through Tuesday, December 31, 1991. 
These rules amplify and conform to the duly adopted State 
Lottery Board regulations. 

These rules are available for inspection and copying 
during normal business hours at the State Lottery 
Department headquarters, 2201 West Broad Street, 
Richmond, Virginia, and at each of the State Lottery 
Department regional offices. A copy may be requested by 
mail by writing to: Marketing Division, State Lottery 
Department, P. 0. Box 4689, Richmond, Virginia 23220. 

This Director's Order becomes effective on the date of 
its signing and shall remain in full force and effect unless 
amended or rescinded by further Director's Order. 

/S/ Kenneth W. Thorson 
Director 
Date: October 21, 1991 

DIRECTOR'S ORDER NUMBER THIRTY flill 

"LUCKY GAME SHOW SWEEPSTAKES"; FINAL RULES 
FOR GAME OPERATION; REVISED. 

In accordance with the authority granted by Section 
58.1-4006A of the Code of Virginia, I hereby promulgate 
the revised "Lucky Game Show Sweepstakes" game rules 
for the Virginia Lottery's commercial television consortium 
promotional program to be conducted from Monday, 
November 4, 1991 through Saturday, November 16, 1991. 
These rules amplify and conform to the duly adopted State 
Lottery Board regulations for the conduct of lotteries. 

The rules are available for inspection and copying 
during normal business hours at the State Lottery 
Department headquarters, 2201 West Broad Street, 
Richmond, Virginia, and at each of the State Lottery 
Department regional offices. A copy may be requested by 
mail by writing to: Marketing Division, State Lottery 
Department, P. 0. Box 4689, Richmond, Virginia 23220. 

This Director's Order supersedes Director's Order 
Number Twenty-Eight (91), issued October 25, 1991. The 
order becomes effective on the date of Its signing and 
shall remain in full force and effect unless amended or 
rescinded by further Director's Order. 

/s/ Kenneth W. Thorson 
Director 
Date: November 18, 1991 

DIRECTOR'S ORDER NUMBER THIRTY-ONE llill 

CERTAIN DIRECTOR'S ORDERS RESCINDED 

In accordance with the authority granted 
58.1-4006A of the Code of Virginia, I hereby 
following Director's Orders: 

by Section 
rescind the 

Order 
Number 

Date 
Issued Subject 

15(89) 08/14/89 Virginia's Seventh Instant Game 
Lottery; "Lucky Draw," 
Final Rules for Game Operation. 

33(90) 11/15/90 Virginia's Fifteenth Instant Game 
Lottery; "First and $10,000," 
Final Rules for Game Operation. 

37(90) 12/21/90 Virginia's Seventh Instant Game 
Lottery; "Lucky Draw," 
End of Game. 

04(91) 02/10/91 Special On-Line Licensing Program 
for Northern Virginia Retailers. 

10(91) 04/10/91 Virginia's Fifteenth Instant Game 
Lottery; "First and $10,000," 
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End of Game. 

13(91) 05/21/91 "See Red"; Virginia Lottery Retailer 
Sales Promotion Program and Rules 

14(91) 06/05/91 "Joker's Wild"; Promotional Game 
and Drawing Rules. 

16(91) 06/28/91 Virginia's Nineteenth Instant Game 
Lottery; "Joker's Wild," Final Rules 
for Game Operation. [revised as 
18(91)] 

17(91) 06/24/91 "Joker's Wild"; Virginia Lottery 
Retailer Sales Promotional Program 
and Rules. 

19(91) 08/14/91 "Double Take"; Promotional Game 
and Drawing Rules. 

24(91) 09/17/91 Virginia State Fair Raffle Drawing 
Rules. 

This Director's Order becomes effective on the date of 
its signing and shall remain in full force and effect unless 
amended or rescinded by further Director's Order. 

/s/ Kenneth W. Thorson 
Director 
"'~ate: November 13, 1991 
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GOVERNOR 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Title of Regulation: VR 130·01·2. Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects Rules and Regulations. 

Governor's Comment: 

The proposed regulations would add certification 
standards to the regulations governing the Board for 
Architects, Professional Engineers, Land Surveyors, and 
Landscape Architects and, in accordance with the callahan 
Act, would enable the agency to cover administrative 
expenses. Pending public comment and revisions to the 
regulations suggested by the Department of Planning and 
Budget, I recommend approval. 

ts/ Lawrence Douglas Wilder 
Governor 
Date: November 25, 1991 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Title of Regulation: VR 615·01·37. Aid to Dependent 
Children (ADC) Program • Elimination of Monthly 
Reporting. 

Governor's Comment: 

I concur with the form and content of this proposal. My 
final approval will be contingent upon a review of the 
public's comments. 

Is/ Lawrence Douglas Wilder 
Governor 
Date: November 21, 1991 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 
AND CHILD DAY·CARE COUNCIL 

Title of Regulation: VR 615·30·01, VR 175·03·01. General 
Procedures and Information for Licensure. 

Governor's Comment: 

I concur with the form and the content of this proposal. 
My final approval will be contingent upon a review of the 
public's comments. 

Js/ Lawrence Douglas Wilder 
Governor 
Date: November 21, 1991 
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GENERAL NOTICES/ERRATA 

· Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

NOTICE 

Notices of Intended Regulatory Action are being 
published as a separate section of the Register beginning 
with the October 7, 1991, issue. The new section appears 
at the beginning of each issue. 

VIRGINIA COASTAL RESOURCES MANAGEMENT 
PROGRAM 

Request for Review of Draft Document 

The 1990 reauthorization of the Coastal Zone Management 
Act (CZMA) as amended, established under § 309 a new 
Coastal Zon~ Enhancement Grants Program which sets 
aside from 10% to 20% of the states' federally-approved 
Coastal Zone Management funds to encourage the states to 
"~ek to achieve one or more of eight legislatively defined 

stat management objectives. The states are to achieve 
• se objectives by implementing changes to their coastal 

management programs; for instance, by amending their 
laws, regulations, or boundaries or by other means that 
improve management of their coastal resources. 

As part of this process, the Council on the Environment is 
completing an assessment of the eight management 
objectives identified in the legislation, specifically: 

• The protection, enhancement, or creation of coastal 
wetlands; 

• The prevention or significant reduction of threats to 
life and property through the control of coastal 
development and redevelopment in hazardous areas, 
and the anticipation and management of sea level rise; 

• The development of increased opportunities for 
public access; 

• The reduction of marine debris by managing uses 
and activities contributing to marine debris; 

• The development and adoption of procedures to 
address the cumulative and secondary impacts of 
coastal growth and development; 

• The preparation and implementation of special area 
management plans; 
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• The development of plans for the use of ocean 
resources; and 

• The adoption of procedures and policies to facilitate 
the siting of energy facilitates and government 
facilities as well energy-related facilities and 
government activities which may be of greater than 
local significance. 

The Council is requesting public comment on a draft of 
the assessment which will be made available for public 
review in mid-November, 1991. The public comment period 
will extend for 30 days. Written comments may be sent to 
the Council at the address shown below. In addition, the 
Council will accept oral comments at its upcoming 
quarterly meeting. 

Copies of the assessment may be obtained at the Council 
on the Environment offices, located at 202 N. 9th Street, 
Suite 900, Richmond, Virginia. Copies may also be obtained 
by contacting, Lee Tetrault, Chesapeake Bay and Coastal 
Programs, Council on the Environment, 202 N. 9th Street, 
Suite 900, Richmond, Virginia 23219, telephone (804) 
786-4500 . 

Following consideration of public comments, a final 
assessment will be produced by January 10, 1992. A 
multi-year strategy, addressing priority state concerns 
identified in the assessment, will be developed by the end 
of February 1992. The assessment and strategy will 
provide the basis by which the Council will apply for § 
309 grant funds from the National Oceanic and 
Atmospheric Administration for use under Virginia's 
Coastal Resources Management Program. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 

t Public Notice 

In accord with the Anti-Drug Abuse Act of 1988 (Public 
Law 100-690, Title VI, Subtitle C), the Department of 
Criminal Justice Services announces its intention to submit 
an application for federal funds to the Bureau of Justice 
Assistance, U.S. Department of Justice. 

The application will be submitted no later than December 
27, 1991, and will request $9,996,000 in federal funds, 
which is Virginia's allocation for federal fiscal year 1992 
under the Drug Control and System Improvement Formula 
Grant Program. The funds will be used by the Department 
to make grants to localities and state agencies to support 
drug control and criminal justice system improvement 
projects. 

Monday, December 16, 1991 
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In addition to the Standard Form 424, "Application for 
Federal Assistance," the Department's submission to the 
Bureau of Justice Assistance contains a statewide drug and 
violent crime strategy which analyzes the state's drug and 
violent crtme problems, identifies needs and priorities, and 
indicates ways the Department proposes to use the federal 
funds to address the needs and priorities. 

Public review of the application and comment on it are 
invited. Single copies may be obtained by contacting 
Richard Hall-Sizemore, Department of Crtminal Justice 
Services, 805 East Broad Street, Richmond, Virginia 23219, 
telephone (804) 371-6507. 

COUNCIL ON THE ENVIRONMENT 

Public Notice 

Notice of Availability for Public Review 

An Environmental Impact Assessment for an 
Exploratory Oil or Gas Well to be Drilled in Essex 

County, Virginia 

Purnose Qf Notice: This notice informs the public of the 
availability of an environmental impact assessment for an 
oil or gas well drilling operation as required by Virginia 
Code § 62.1-195.1(D). The public is invited to review and 
comment on the environmental impact assessment. A 
general description of the proposed activity, its location, 
and the content of the environmental impact assessment 
follow. 

Location: Texaco, Inc. has proposed locating an exploratory 
oil or gas well in Essex County. The site for the 
exploratory well is to be located about two miles from the 
town of Supply, Virginia, on a tract of land bordered by 
state route 639 on the west and state route 675 on the 
north. The proposed project can be located on the Supply 
Quadrangle, USGS topographic map, 7.5 minute series. The 
proposed well site and associated lease boundaries are 
generally described in the accompanying map. 

Project Description: The proposed exploratory well drilling 
operation will be conducted to evaluate the potential for 
marketable quantities of oil or gas resources to exist in 
the Taylorsville Basin located in Tidewater, Virginia. The 
proposed drilling operation would require 3 to 4 weeks for 
site preparation, 12 to 14 weeks for drilling, 4 to 6 weeks 
for completion and testing as warranted, and 3 to 4 weeks 
for site restoration. The area to be directly affected by 
exploratory drilling operations is approximately 3.5 acres. 
The site will be located in an agricultural field currently 
planted in soybeans. Employees will live on-site during 
operations, water will be provided by a groundwater well, 
and there will be on-site sewage treatment facilities. The 
well site will be designed to contain the discharge of all 
fluids generated within the drill site. The drilling 
operations will be conducted 24 hours per day. 

The environmental impact assessment submitted lor tht 
proposed project includes a description of the proposed 
well drilling site and the vicinity, a description and 
evaluation of the potential environmental impacts that may 
result if the exploratory well is constructed, an assessment 
of the potential environmental impact that may result 
from accidental release events, and control measures 
designed to minimize impacts form proposed drilling 
operations. A discussion of the types and magnitude of 
environmental impacts which may occur as a result of the 
longer-term production activities is included in the 
assessment should the exploratory well prove successful. 

Location Qf the Assessment: A copy of the environmental 
impact assessment may be reviewed during regular 
business hours at the offices of the Council on the 
Environment, 202 North Ninth Street, 9th Floor, Suite 900, 
Richmond, Virginia. Another copy of the assessment will 
be available for review at the Essex County Public Library 
located in Tappahannock, Virginia, on Route 17. The 
library hours are 9:30 a.m. to 5 p.m. on Monday, Tuesday, 
and Friday; 9:30 a.m. to 7 p.m. on Wednesday and 
Thursday; and 10 a.m. to I p.m. on Saturday. 

Deadline for Public Comment: Written comments on the 
environmental impact assessment may be submitted until 5 
p.m. January 10, 1992. Comments must be addressed to: 

Keith J. Buttleman 
VIrginia Council on the Environment 
202 North Ninth Street 
Richmond, Virginia 23219 

(:onmct: For additional information, contact Jay Roberts at 
the address indicated above or call (804) 786-4500, SCATS 
786-4500, or (804) 371-7604/TDD v 
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EXPLORATORY WELL 
ESSEX COUNTY . VA 

Prt'pu•d by· 
VA EcoMi\P S¥"""' 

Coun<ll on C/1~ t-.o•~ronm~no 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Public Notice 

The State Board of Health has received a request from a 
group composed of well drillers and other individuals from 
Tidewater to amend the Private Well Regulations 
pertaining to Class IV (non-drinking water) wells. They 
propose two major changes: 

I. Reduce the minimum separation distance between 
Class IV wells and building foundations treated by a 
chemical termiticide to 10 feet. The proposed 
minimum separation distance in the regulations is 25 
feet if certain well construction and site conditions 
exist. 

2. Allow the issuance of a well construction permit for 
Class IV wells immediately upon filing an application 
with a site plan and payment of the application fee. 
This permit would be issued without the local health 
department conducting a site visit to determine the 
proposed well site suitability. The well site would be 
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subject to a post-construction inspection and approval 
by the local health department. 

Comments on these proposals should be submitted to Gary 
L. Hagy, Assistant Director, Bureau of Sewage and Water 
Services, Virginia Department of Health, P.O. Box 2448, 
Richmond, VA 23218. Comments should be received by 
January 3, 1992. 

DEPARTMENT OF LABOR AND INDUSTRY 

Notice to the Public 

The Virginia State Plan for the enforcement of 
occupational safety and health laws (VOSH) commits the 
Commonwealth to adopt regulations identical to, or as 
effective as, those promulgated by the U.S. Department of 
Labor, Occupational Safety and Health Administration. 

Accordingly, public participation in the formulation of such 
regulations must be made during the adoption of such 
regulations at the Federal level. Therefore, the Virginia 
Department of Labor and Industry is issuing the following 
notice: 

U.S. Department QJ_ Labor 

Occupational Safety and Health Administration 

29 CFR Parts 1910 

Docket No. H-122 

RIN 1218-AB37 

Occupational Exposure to Indoor Air Pollutants; Request 
for Information 

AGENCY: Occupational Safety and Health Administration, 
Department of Labor. 

ACTION: Request for Information. 

SUMMARY: In the September 20, 1991 issue of the 
Federal Register, the Occupational Safety and Health 
Administration (OSHA) published a notice of request for 
information on issues pertinent to indoor air quality in 
occupational environments (56 FR 47892). This notice 
raises major issues which OSHA needs to consider in 
determining whether regulatory action is appropriate and 
feasible to control health problems related to poor indoor 
air quality. The issues on which comment is requested are 
organized into five broad categories: (1) Definition of and 
Health Effects Pertaining to Indoor Air Quality; (2) 
Monitoring and Exposure Assessment; (3) Controls; ( 4) 
Local Policies and Practices; and (5) Potential Content of 
Regulations. 

In addition to seeking information regarding Indoor Air 
Quality concerns in general, issues addressed in this notice 

Monday, December 16, 1991 
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also focus on specific indoor air contaminants, such as 
passive tobacco smoke (PTS), radon and bioaerosols. With 
respect to these particular contaminants, information is 
requested on their relative contribution to the overall 
degradation of indoor air quality as well as associated 
health effects and methods of exposure assessment and 
mitigation. The information received in response to this 
notice will assist OSHA to determine whether it is 
necessary and appropriate to pursue regulatory action 
concerning occupational exposures to indoor air 
contaminants. 

DATES: Written comments concerning this notice of 
request for information on issues pertinent to occupational 
exposure to indoor air pollutanis must be postmarked on 
or before January 21, 1992. 

ADDRESSES: Comments should be submitted in 
quadruplicate to the Docket Officer, Docket No. H-122, 
room N-2625, U.S. Department of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 20210, telephone (202) 
523-7894. 

An additional copy of your comments should be submitted 
to the Director of Enforcement Policy, Virginia 
Department of Labor and Industry, 13 South Thirteenth 
Street, Richmond, VA 23219. 

FOR FURTHER INFORMATION CONTACT: James F. 
Foster, Occupational Safety and Health Administration, 
Office of Public Affairs, Room N-3649, U.S. Department of 
Labor, 200 Constitution Avenue, N.W., Washington, D.C. 
20210. Telephone (202) 423-8151. 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Change of Address: Our new mailing address is: Virginia 
Code Commission, 910 capitol Street, General Assembly 
Building, 2nd Floor, Richmond, VA 23219. You may FAX 
in your notice; however, we ask that you do not follow-up 
with a mailed in copy. Our FAX number is: 371-0169. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in the 
Virginia Register Qf Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 capitol Street, 
General Assembly Building, 2nd Floor, Richmond, VA 
23219, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RR01 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS - RR08 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 

ERRATA 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title of Regulation: VR 460-03-4.1921. Methods and 
Standards for Other Types of Services: Obstetric and 
Pediatric Payments. 

Publication: 7:18 VA.R. 2634-2637 June 3, 1991 

Correction to Final Regulation: 

Page 2635, under Established Patient, line 6, change 
27.00 to 28.00. 
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CALENDAR OF EVENTS 

· Symbols Key 
t Indicates entries since last publication of the Virginia Register 
~ Location accessible to handicapped 
1iil' Telecommunications Device for Deaf (TDD}/Volce Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

BOARD FOR ACCOUNTANCY 

December 16, 1991 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 5th 
Floor, Richmond, Virginia. ~ 

A meeting to (i) review November 1991 Uniform CPA 
Examination; (ii) conduct routine board business; (iii) 
review old business; and (iv) review new business. 

Contact: Roberta L. Banning, Assistant Director, 3600 West 
Broad Street, Richmond, VA 23230-4917, telephone (804) 
367-8590. 

~'''t% ~ ~ 
Vj - - Department 11~7heAging 

DEPARTMENT FOR THE AGING 

Governor's Advisory Board on Aging 

t January 14, 1992 - 10 a.m. - Open Meeting 
t January 15, 1992 • 9:30 a.m. - Open Meeting 
The Jefferson Hotel, Franklin and Adams Street, 
Richmond, Virginia. IIJ (interpreter for deaf provided upon 
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request) 

The sessions will consist of committee meetings, 
business meetings and joint meetings with the Virginia 
Association of Area Agencies on Aging. 

Contact: Cathy Saunders, Special Assistant to the 
Commissioner, 700 E. Franklin Street, lOth Floor, 
Richmond, VA 23219, telephone (804) 225-2272, toll-free 
1-800-552-3402 or (804) 225-2271/TDD ..,. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES 

Pesticide Control Board 

t January 16, 1992 - 10 a.m. - Open Meeting 
t January 17, 1992 - 9 a.m. - Open Meeting 
Virginia Department of Agriculture and Consumer Services, 
Board Room No. 204, lJ 00 Bank Street, Richmond, 
Virginia. IIJ 

Portions of the meeting may be held in closed session 
pursuant to § 2.1-344 of the Code of Virginia. The 
public will have an opportunity to comment on any 
matter not on the Pesticide Control Board's agenda at 
9 a.m., January 17, 1992. The board anticipates 
hearing a presentation on pesticides by a speaker, yet 
to be determined, at 8 p.m., January 16, 1992, 
following their dinner, at the Commonwealth Park 
Suites Hotel, Ninth and Bank Streets, Richmond, VA. 

Contact: Dr. Marvin A. Lawson, Program Manager, Office 
of Pesticide Management, Virginia Department of 
Agriculture and Consumer Services, P.O. Box ll63, Room 
401, Richmond, VA 23219, telephone (804) 371-6558. 

Virginia Apple Board 

t February 20, 1992 - 10 a.m. - Open Meeting 
1219 Stoneburner Street, Staunton, Virginia. (Interpreter for 
deaf provided upon request) 

The board convenes to conduct matters of business 
affecting the Virginia Apple Industry. The board will 
entertain public comment at the conclusion of all 
other business for a period not to exceed 30 minutes. 

Contact: Clayton 0. Griffin, Director, P.O. Box 24401, 
Staunton, VA 24401, telephone (703) 332-7790. 
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STATE AIR POLLUTION CONTROL BOARD 

NOTE: CHANGE IN MEETING DATE 
t December 18, 1991 • 9 a.m. - Open Meeting 
General Assembly Building, Senate Room A, 910 Capitol 
Street, Richmond, Virginia. C\1 

Business to be conducted at this meeting has yet to be 
decided. Agenda will be available two weeks before 
the meeting date. 

Contact: Dr. Kathleen Sands, Policy Analyst, Department 
of Air Pollution Control, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 225·2722. 

December 18, 1991 • 1 p.m. - Public Hearing 
December 18, 1991 • 7 p.m. - Public Hearing 
General Assembly Building, Senate Room A, 910 capitol 
Street, Richmond, Virginia. C\1 

The State Air Pollution Control Board is seeking public 
comment on air quality issues arising from medical 
waste incineration, specifically the following: (I) What 
level of public health protection should be afforded 
during the burning of medical waste? (2) What 
technology should be used to control air pollution in 
the burning of medical waste? (3) Should Virginia 
burn medical waste at all? The board is not seeking 
comment on specific proposed incinerators. Anyone 
wishing to address the board on this matter is 
encouraged to sign up in advance of the meeting by 
contacting the person named below. Groups should 
designate a single spokesperson to address the board 
on behalf of the group. Speakers will be limited to 10 
minutes each so that the board can hear all speakers. 
Speakers are encouraged to provide the board with six 
written copies of their commenis as far in advance of 
the hearing as possible. 

BOARD OF AUDIOLOGY AND SPEECH PATHOLOGY 

January 16, 1992 • 9:30 a.m. - Open Meeting 
1601 Rolling Hills Drive, Richmond, Virginia. C\1 

A regularly scheduled board meeting. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229·5005, telephone 
(804) 662-7390. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

January 30, 1992 • 10 a.m. - Open Meeting 
Virginia Housing Development Authority, Conference Room 
# 1, 601 South Belvidere Street, Richmond, Virginia. C\1 
(Interpreter for deaf provided upon request) 

The board will conduct general business, including 
review of local Chesapeake Bay Preservation Area 

programs. Public comment will be heard early in the 
meeting. A tentative agenda will be available from the 
Chesapeake Bay Local Assistance Department by 
January 23, 1992. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Suite 701, Richmond, VA 
23219, telephone (804) 225-3440 or toll-free 
1-800-243-7229/TDD ,.. 

February 27, 1992 - 10 a.m. - Open Meeting 
Virginia Housing Development Authority, Conference Room 
#1, 601 South Belvidere Street, Richmond, Virginia. C\1 
(Interpreter for deaf provided upon request) 

The board will conduct general business, including 
review of local Chesapeake Bay Preservation Area 
programs. Public comment will be heard early in the 
meeting. A tentative agenda will be available from the 
Chesapeake Bay Local Assistance Department by 
February 20, 1992. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Suite 701, Richmond, VA 
23219, telephone (804) 225-3440 or toll-free 
1·800-243-7229/TDD "' 

INTERDEPARTMENTAL REGULATION OF 
RESIDENTIAL FACILITIES FOR CHILDREN 

Coordinating Committee 

December 20, 1991 - 8:30 a.m. - Open Meeting 
Office of Coordinator, Interdepartmental Regulation, 1603 
Santa Rosa Road, Tyler Building, Suite 208, Richmond, 
Virginia. C\1 

A regularly scheduled meeting to consider such 
administrative and policy issues as may be presented 
to the committee. A period for public comment is 
provided at each meeting. 

Contact: John J. Allen, Jr., Coordinator, Interdepartmental 
Regulation, Office of the Coordinator, 8007 Discovery 
Drive, Richmond, VA 23229-8699, telephone (804) 662-7124. 

BOARD OF COMMERCE 

February 24, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. C\1 

A regular quarterly meeting. Agenda will likely consist 
of briefings from staff on the status of bills in the 
General Assembly that can have an impact upon 
agency operations, and agency regulatory programs. 

Contact: Alvin D. Whitley, Secretary /Policy Analyst,_ 
Department of Commerce, 3600 W. Broad Stree~ 
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.iichmond, VA 23230, telephone (804) 367-8564. 

COMPENSATION BOARD 

December 19, 1991 - 5 p.m. - Open Meeting 
Room 913/913A, 9lh Floor, Ninth Street Office Building, 
202 North Ninth Street, Richmond, Virginia. ll>l (Interpreter 
for deaf provided upon request) 

A routine meeting to conduct business of the board. 

Contact: Bruce W. Haynes, Executive Secretary, P. 0. Box 
3-F, Richmond, VA 23206-3886, telephone (804) 
786-3886/TDD .,. 

DEPARTMENT OF CONSERVATION AND RECREATION 

Goose Creek Scenic River Advisory Board 

t January 8, 1992 - 2 p.m. - Open Meeting 
The Law Offices of Shaw-Pittman, 201 Liberty Street, 
Leesburg, Virginia. 

A meeting to review river issues and programs. 

Contact: Richard G. Gibbons, Environmental Program 
Manager, Department of Conservation and Recreation, 203 

overnor St., Suite 326, Richmond, VA 23219, telephone 
.604) 786-4132 or (804) 786-2121/TDD .. 

BOARD OF CORRECTIONS 

t January 8, 1992 - 10 a.m. - Open Meeting 
t February 12, 1992 - 10 a.m. - Open Meeting 
6900 Atmore Drive, Board of Corrections Board Room, 
Richmond, Virginia. ll>l 

A regular monthly meeting to consider such matters 
as may be presented to the board. 

Contact: Mrs. Vivian Toler, Secretary to the Board, 6900 
Atmore Drive, Richmond, VA 23225, telephone (804) 
674-3235. 

Liaison Committee 

t January 9, 1992 - 9:30 a.m. - Open Meeting 
t February 13, 1992 - 9:30 a.m. - Open Meeting 
6900 Atmore Drive, Board of Corrections Board Room, 
Richmond, Virginia. ll>l 

A meeting to address criminal justice issues. 

Contact: Louis E. Barber, Sheriff, Montgomery County, P.O 
Drawer 149, Christiansburg, VA 24073, telephone (703) 

'\2-2951. 
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DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

NOTE: CHANGE IN PUBLIC HEARING DATE 
February 12, 1992 - 10 a.m. - Public Hearing 
6900 Atmore Drive, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to amend regulations entitled: VR 
230-30-006. Work/Study Release Standards lor Local 
Facilities. The proposed regulations establish the 
minimum operational standards for work or study 
release programs in local correctional facilities. 

Statutory Authority: §§ 53.1-5 and 53.1-131 of the Code of 
Virginia. 

Written comments may be submitted until January 3, 1992. 

Contact: Mike Howerton, Chief of Operations, 6900 Atmore 
Drive, Richmond, VA 23225, telephone (804) 674-3041. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 
(BOARD OF) 

March 6, 1992 - 1 p.m. - Public Hearing 
Virginia Housing Development Authority, 601 South 
Belvidere Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia !hat the Board of Criminal 
Justice Services intends to adopt regulations entitled: 
VR 240-04-3. Rules Relating to the Court-Appointed 
Special Advocate Program (CASA). The purpose of 
the proposed regulation is to regulate the operation of 
local Court-Appointed Special Advocate programs. 

Statutory Authority: §§ 9-173.7 and 9-173.8 of the Code of 
Virginia. 

Written comments may be submitted until February 3, 
1992, to Francine Ecker, Department of Criminal Justice 
Services, 805 East Broad Street, Richmond, Virginia 23219. 

Contact: Paula J. Scott, Executive Assistant, Department of 
Criminal Justice Services, 805 East Broad Street, 
Richmond, Virginia 23219, telephone (804) 786-8730. 

DEPARTMENT FOR THE DEAF AND HARD OF 
HEARING 

January 21, 1992 - 4 p.m. - Public Hearing 
Virginia School for the Deaf-Blind, 700 Shell Road, 
Hampton, Virginia. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department for the 
Deal and Hard of Hearing intends to amend 
regulations entitled: VR 245-02-01. Regulations 
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Governing Eligibility Standards and Application 
Procedures for the Distribution of 
Telecommunications Equipment. The regulations are 
used to (i) screen individuals with hearing losses and 
speech problems who apply for telecommunications 
equipment through the Telecommunications Assistance 
Program; (ii) determine contributions, If any; and (iii) 
ensure confidentiality. It also ensures that the 
department retains ownership of equipment costing 
$5,000 or more. Consideration is being given to 
expanding range of telecommunications equipment. 

Statutory Authority: § 63.1·85.4 of the Code of Virginia. 

Written comments may be submitted until February 2, 
1992. 

Contact: Kathy E. Vesley, Deputy Director, Department for 
the Deaf and Hard of Hearing, Washington Building, 
Capitol Square, 1100 Bank Street, 12th Floor, Richmond, 
Virginia 23219, telephone (804) 225·2570/Voice/TDD • or 
toll·free 1·800·552·7917 /Voice/TDD • 

BOARD OF DENTISTRY 

t December 18, 1991 • 8 a.m. - Open Meeting 
Medical College of Virginia, Lyons Building, Richmond, 
Virginia.~ 

Regulatory Committee to discuss possible changes in 
regulations. This is a public meeting and the public is 
invited to observe. No public testimony will be 
received by the board at this meeting. Please contact 
the board office prior to the meeting to make sure it 
is scheduled. 

t December 18, 1991 • 1 p.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Richmond, Virginia. ~ 

Informal conferences beginning at 1 p.m. Budget 
committee at 5:30 p.m. This is a public meeting and 
the public is invited to observe. No public testimony 
will be received by the board at this meeting. Please 
contact the board office prior to the meeting to make 
sure it is scheduled. 

t January 18, 1992 • 10 a.m. - Open Meeting 
Northern Virginia Community College, 8333 Little River 
Turnpike, Annadale, Virginia. ~ 

t January 22, 1992 • 11:30 a.m. - Open Meeting 
Alcoholic Beverage Commission, 4907 Mercury Boulevard, 
Hampton, Virginia. ~ 

Informal conferences. 

t January 29, 1992 • 1 p.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Richmond, Virginia. ~ 

Informal conferences beginning at 1 p.m. Leglslatlv~ 
committee meeting at 5:30 p.m. Examination 
committee meeting at 7:30 p.m. Endorsement 
committee meeting at 8:30 p.m. Advertising committee 
meeting at 9 p.m. This is a public meeting and the 
public Is invited to observe. No public testimony will 
be received by the board at this meeting. Please 
contact the board office prior to the meeting to make 
sure it is scheduled. 

t January 30, 1992 • 8:30 a.m. - Open Meeting 
t January 31, 1992 • 8:30 a.m. - Open Meeting 

A meeting to receive committee reports, conduct 
regular board business and conduct formal hearings. 
This is a public meeting and the public is Invited to 
observe. No publlc testimony will be received by the 
board at this meeting. Please contact the board office 
prior to the meeting to make sure it Is scheduled. 

Contact: Nancy Taylor Feldman, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA, telephone (804) 
662·9906. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

January 6, 1992 • 9 a.m. - Public Hearing 
Monroe Building, 101 North 14th Street, Rooms C and D, 
Richmond, Virginia. 

Notice is hereby given In accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to adopt regulations entitled: VR 
270·01-0054. Regulations Governing Reporting of Acts 
of Violence and Substance Abuse In Schools. The 
proposed regulations will establish a format and 
timelines for local school divisions to report to the 
Department of Education certain acts of violence and 
substance abuse. 

Statutory Authority: § 22.1·280.1 of the Code of Virginia. 

Written comments may be submitted until January 6, 1992. 

Contact: H. Douglas Cox, Principal Specialist, Virginia 
Department of Education, P.O. Box 6·Q, Richmond, VA 
23216, telephone (804) 225-2871. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
CHESTERFIELD COUNTY 

January 2, 1992 • 5:30 p.m. - Open Meeting 
February 6, 1992 • 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, 10001 
lronbridge Road, Chesterfield, Virginia. ~ 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. i 
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.Contact: Linda G. Furr, Assistant Emergency Services, 
Chesterfield Fire Department, P.O. Box 40, Chesterfield, 
VA 23832, telephone (804) 748-1236. 

LOCAL EMERGENCY PLANNING COMMITTEE - NEW 
KENT COUNTY 

t January 16, 1992 - 7:30 p.m. - Open Meeting 
New Kent County Administration Building, New Kent, 
Virginia. Ill 

An annual meeting to review the New Kent County 
Hazardous Materials Response Plan as required by 
SARA Title Ill. 

Contact: J. Lawrence Gallaher, Director of Public Safety, 
P.O. Box 50, New Kent, VA 23124, telephone (804) 
966-9680. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
COUNTY OF PRINCE WILLIAM, CITY OF MANASSAS, 

AND CITY OF MANASSAS PARK 

December 16, 1991 - 1:30 p.m. - Open Meeting 
1 County Complex Court, Potomac Conference Room, 
Prince William, Virginia. Ill 

A multi-jurisdictional Local Emergency Planning 
Committee to discuss issues related to hazardous 
substances in the jurisdictions. SARA Title Ill 
provisions and responsibilities for hazardous material 
emergency response planning. 

Contact: John E. Medici, Hazardous Materials Officer, I 
County Complex Court, Prince William, VA 22192-9201, 
telephone (703) 792-6800. 

DEPARTMENT OF GENERAL SERVICES 

January 31, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
General Services intends to adopt regulations entitled: 
VR 330·05·01. Regulations for the Approval of Field 
Tests for Detection of Drugs. The purpose of the 
proposed regulation is to establish requirements for 
approval of field tests for drugs by the Division of 
Forensic Science, Department of General Services. 

Statutory Authority: §§ 2.1-424 and 19.2-188.1 of the Code 
of Virginia. 

Written comments may be submitted until January 31, 
1992. 

~{:ontact: Paul B. Ferrara, Division Director, Division of 
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Forensic Science, 1 North 14th Street, Richmond, VA 
23219, telephone (804) 786-2281. 

BOARD FOR GEOLOGY 

December 16, 1991 - 9:30 a.m. - Open Meeting 
Virginia Department of Commerce, 3600 West Broad 
Street, Richmond, Virginia. Ill 

A general board meeting and examination workshop. 

Contact: Nelle P. Hotchkiss, Assistant Director, 3600 West 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8595. 

·~on~~~~~~~~NT I OF HEALTH 
Prole<:ling You ilnd Your Environmf'nl 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

December 16, 1991 - 7 p.m. - Public Hearing 
Old Board Chambers, 9250 Lee Avenue, Lee and Grant 
Avenues, Manassas, Virginia. 

December 18, 1991 - 7 p.m. - Public Hearing 
City Council Chambers, Municipal Center, Princess Anne & 
North Landing Roads, Virginia Beach, Virginia. 

December 19, 1991 - 7 p.m. - Public Hearing 
James City County Human Services Building, Auditorium, 
5249 Olde Towne Road, Williamsburg, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: VR 355-34-100 
(formerly 355-34-01). Private Well Regulations. The 
proposed regulations establish minimum location and 
construction standards for private wells and establish a 
permitting process for all private wens. 

Statutory Authority: § 32.1-176 of the Code of Virginia. 

Written comments may be submitted until January 3, 1992. 

Contact: Gary L. Hagy, Assistant Director, P.O. Box 2448, 
Richmond, VA 23218, telephone (804) 786-1750. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

December 17, 1991 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield, Virginia Room, 2015 Staples Mill 
Road, Richmond, Virginia. Ill 

Monday, December 16, 1991 
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The council will conduct its monthly meeting to 
address financial, policy or technical matters which 
may have arisen since the last meeting. 

Contact: G. Edward Dalton, Deputy Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371/TDD .,. 

******** 
January 15, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-001. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The proposed regulation will amend 
regulations to require health care institutions to file 
certified audited financial statements with the council 
no later than 120 days after the end of the 
institutions's fiscal year. A 30-day extension could be 
granted for extenuating circumstances. A late charge 
of $10 per working day would be assessed for filings 
submitted past the due date. 

Statutory Authority: §§ 9-158, 9-159 and 9-164(2) of the 
Code of Virginia. 

Written comments may be submitted until January 15, 
1992. 

Contact: G. Edward Dalton, Deputy Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371 /TDD .,. 

t January 27, 1992 - 7 p.m. - Open Meeting 
Medical College of Hampton Roads, Hofeimer Hall, 358 
Mowbray Arch, Norfolk, Virginia. ll>l 

The council will conduct its monthly meeting. Public 
comment is welcome. Public comments must be 
limited to three minutes; written statements requested. 

Contact: Kim Schutte Barnes, Information Officer, 805 East 
Broad St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371/TDD .,. 

VIRGINIA HISTORIC PRESERVATION FOUNDATION 

t January 8, 1992 - 9:30 a.m. - Open Meeting 
James Monroe Building, Conference Room B, Richmond, 
Virginia. ll>l (Interpreter for deaf provided if requested) 

A general business meeting. 

Contact: Hugh C. Miller, Director, 
Richmond, VA, telephone (804) 
786-1934/TDD .,. 

221 Governor Street, 
786-3143 or (804) 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

January 7, 1992 - 9 a.m. - Open Meeting 
February 4, 1992 - 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. ll>l (Interpreter for deaf provided if 
requested) 

Local Emergency Preparedness Committee Meeting on 
Emergency Preparedness as required by SARA Title 
III. 

Contact: Robert Brown, Emergency Services Coordinator, 
300 Nortb Main Street, Hopewell, VA 23860, telephone 
(804) 541-2298. 

VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

December 17, 1991 • 11 a.m. - Open Meeting 
601 South Belvidere Street, Richmond, Virginia. ll>l 

A regular meeting of the Board of Commissioners to 
(i) review, and, if appropriate, approve the minutes 
from the prior monthly meeting; (ii) consider for 
approval and ratification mortgage loan commitments 
under its various programs; (iii) review the authority's 
operations for the prior month; and (iv) consider such 
other matters and take such other actions as they may 
deem appropriate. Various committees of the Board of 
Commissioners may also meet before or after th 
regular meeting and consider matters within theh 
purview. The planned agenda of the meeting will be 
available one week prior to the date of the meeting. 

Contact: J. Judson McKellar, General Counsel, Virginia 
Housing Development Authority, 601 S. Belvidere Street, 
Richmond, VA 23220, telephone (804) 782-1986. 

DEPARTMENT OF LABOR AND INDUSTRY 

January 14, 1992 - 7 p.m. - Public Hearing 
Fourth Floor Conference Room, Powers-Taylor Building, 13 
South 13th Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of Labor 
and Industry intends to adopt regulations entitled: VR 
425-01-81. Regulations Governing the Employment of 
Minors on Farms, in Gardens, and in Orchards. 
Provision of regulations concerning child tabor in 
agriculture. 

Statutory Authority: §§ 40.1-6(3), 40.1-100 A 9, and 40.1-114 
of the Code of Virginia. 

Written comments may be submitted until October 28, 
1991. 

Contact: John J. Crisanti, Director, Office of Enforcemer 
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.•'olicy, Powers-Taylor Building, Department of Labor and 
Industry, 13 South 13th Street, Richmond, VA 23219, 
telephone (804) 786-2384. 

LIBRARY BOARD 

January 21, 1992 · 9:30 a.m. - Open Meeting 
Virginia State Library and Archives, 3rd Floor, Supreme 
Court Room, 11th Street at Capitol Square, Richmond, 
Virginia. ~ 

A meeting to discuss administrative matters. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, 11th Street at Capitol 
Square, Richmond, VA 23219, telephone (804) 786-2332. 

COMMISSION ON LOCAL GOVERNMENT 

January 14, 1992 · 10 a.m. - Open Meeting 
Department of Planning and Budget, Ninth Street Office 
Building, Room 409, Richmond, Virginia. 

A regular meeting to consider such matters as may be 
presented. 

Persons desiring to participate in the Commission's 
oral presentations and requiring special 
accommodations or interpreter services should contact 
the Commission's offices by January 7, 1992. 

Contact: Barbara W. Bingham, Administrative Assistant, 702 
Eighth Street Office Building, Richmond, VA 23219, 
telephone (804) 786-6508 or (804) 786-1860/TDD .,., 

LONGWOOD COLLEGE 

Executive Committee 

December 17, 1991 · 9 a.m. - Open Meeting 
Longwood College, Board Room, East Ruffner, Farmville, 
Virginia. ~ 

A meeting to conduct routine business. 

Contact: William F. Dorrill, President, President's Office, 
Longwood College, Farmville, VA 23901, telephone (804) 
395-2001. 

STATE LOTTERY DEPARTMENT 

t December 18, 1991 · 10 a.m. - Open Meeting 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. ~ 

A regular monthly meeting. Business will be conducted 
according to items listed on the agenda which has not 
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yet been determined. Two periods for public comment 
are scheduled. 

Contact: Barbara L. Robertson, Lottery Staff Officer, State 
Lottery Department, 2210 W. Broad Street, Richmond, VA 
23901, telephone (804) 367-9433. 

MARINE RESOURCES COMMISSION 

t December 18, 1991 · 9:30 a.m. - Open Meeting 
t January 28, 1992 • 9:30 a.m. - Open Meeting 
2600 Washington Avenue, 4th Floor, Room 403, Newport 
News, Virginia. ~ 

The commission will hear and decide marine 
environmental matters at 9:30 a.m.: permit applications 
for projects in wetlands, bottom lands, coastal primary 
sand dunes and beaches; appeals of local wetland 
board decisions; policy and regulatory issues. 

The commissiOn will hear and decide fishery 
management items at approximately 2 p.m.: regulatory 
proposals, fishery management plans, fishery 
co'nservation issues, licensing, shellfish leasing. 

Meetings are open to the public. Testimony is taken 
under oath from parties addressing agenda items on 
permits and licensing. Public comments are taken on 
resource matters, regulatory issues, and items 
scheduled for public heartng. The commission is 
empowered to promulgate regulations in the areas of 
marine environmental management and marine fishery 
management. 

Contact: cathy W. Everett, Secretary to the Commission, 
P.O. Box 756, Room 1006, Newport News, VA 23607, 
telephone (804) 594-7933. 

BOARD OF MEDICAL ASSISTANCE SERVICES 

December 16, 1991 • 1 p.m. - Open Meeting 
Board Room, Suite 1300, 600 East Broad Street, Richmond, 
Virginia. ~ 

A meeting to discuss medical assistance services and 
issues pertinent to the board. 

The board's Policy Committee will meet prior to the 
board meeting at 10 a.m. in the board room to review 
background information on Title XIX and to discuss 
the board's by-laws. 

Contact: Patricia A. Sykes, Policy Analyst, Suite 1300, 600 
East Broad Street, Richmond, VA 23219, telephone (804) 
786-7958, toll-free 1-800-552-8627 or 1-800-343-0634/TDD .,., 

Monday, December 16, 1991 
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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

January 3, 1992 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: State Plan for Medical Assistance Relating 
to Case Management lor the Elderly. VR 
460-03-3.ll02. Case Management Services. This 
regulation proposes to make permanent policies which 
are substantially the same as the existing emergency 
regulation. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 4:30 p.m., 
January 3, 1992, to Ann E. Cook, Eligibility and Regulatory 
Consultant, Division of Policy and Research, Department of 
Medical Assistance Services, 600 East Broad Street, Suite 
1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, VA 23229, telephone (804) 
786·7933. 

January 17, 1992 
until this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: Fee-for-Service Reimbursement for Home 
Health Services. VR 460-02·4.1920. Methods and 
Standards for Establishing Payment Rates-Other 
Types of Care. VR 460-03-4.1923. Establish Rate Per 
Visit. This regulation proposes to make permanent the 
policy providing for the fee for service reimbursement 
to home health agencies which is currently in place 
with an emergency regulation. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 4:30 p.m., 
January 3, 1992, to Betty Cochran, Director, Division of 
Quality Assurance, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, VA 23229, telephone (804) 
786-7933. 

******** 

January 17, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.1100. Amount, Duration, and 
Scope of Services: State Plan for Medical Assistance 
Relating to Reduction of Threshold Days for Hospital 
UR and Second Surgical Opinion Program. The 
purpose of the proposed regulation is to promulgate 
permanent regulations to supersede the existing 
emergency regulations which provide for substantially 
the same policies. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 4:30 p.m., 
January 17, 1992, to Mack Brankley, Director, Division of 
Client Services, Department of Medical Assistance Services, 
600 East Broad Street, Suite 1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, VA 23229, telephone (804) 
786-7933. 

January 31, 1992 
until this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7 .I 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-4.1940:1. Nursing Home Payment 
System (PIRS). This regulation proposes to promulgate 
permanent regulations to supersede three existing 
emergency regulations providing for mortgage debt 
refinancing, nursing facility rate change, and technical 
language changes. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 4:30 p.m., 
January 31, 1992, to William R. Blakely, Jr., Director, 
Division of Cost Settlement and Audit, Department of 
Medical Assistance Services, 600 East Broad Street, Suite 
1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, VA 23229, telephone (804' 
786-7933. 
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BOARD OF MEDICINE 

February 3, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medicine 
intends to amend regulations entitled: VR 465-03-0L 
Regulations Governing the Practice of Physical 
Therapy. The board proposes to further define 
supervisory responsibilities of the licensed physical 
therapist for traineeship, on-site supervision of the 
physical therapy assistant in the work area, and 
further define the work settings of patient care. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until February 3, 
1992, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 1601 Rolling Hills Dr., Richmond, VA 23229. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229, telephone 
(804) 662-9925. 

February 3, 1992 
until this date. 

******** 
Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medicine 
intends to amend regulations entitled: VR 465-05-0L 
Regulations Governing the Practice of Physician's 
Assistants. The board proposes to amend §§ 3.4 and 
5.1 B to require biennial renewal of license in each 
odd numbered year on the licensee's birth month and 
substitute the term "license" for "certification" to 
conform with the Code of Virginia, throughout the 
regulations. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until February 3, 
1992, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 1601 Rolling Hills Dr., Richmond, VA 23229. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229, telephone 
(804) 662-9925. 

Advisory Board on Physical Therapy 

January 17, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, Board Room 2, 1601 
Rolling Hills Drive, Richmond, Virginia. liJ 

A meeting to (i) review and discuss regulations, 
bylaws, procedure manuals; (ii) receive reports; and 
(iii) discuss other items which may come before the 
advisory board. Public comments will not be received. 
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Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9925. 

DEPARTMENT OF MOTOR VEHICLES 

January 3, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of Motor 
Vehicles intends to repeal existing regulations entitled 
VR 485-10·8401. Public Participation Guidelines and 
adopt new regulations entitled: VR 485-10·9101. Public 
Participation Guidelines lor Regulation Development 
and Promulgation. The board proposes to repeal the 
existing regulation 7nd establish new guidelines for 
receiving input and participation from interested 
citizens in the development of any regulation which 
the department proposes. 

Statutory Authority: § 46.2-203 of the Code of Virginia. 

Written comments may be submitted until January 3, 1992. 

Contact: Peggy S. McCrerey, Planning Director, P.O. Box 
27412, Richmond, VA 23269, telephone (804) 367-0429. 

Medical Advisory Board 

t January 8, 1992 - 1:15 p.m. - Open Meeting 
DMV, 2300 West Broad Street, Richmond, Virginia. liJ 

A regular business meeting open to the public. 

Contact: Dan Byers, DSA Administrator, DMV, 2300 W. 
Broad Street, Richmond, VA 23220, telephone (804) 
367-1836. 

VIRGINIA MUSEUM OF NATURAL HISTORY 

Board of Trustees 

t January 15, 1992 - 9 a.m. - Open Meeting 
The Jefferson Hotel, Franklin and Adams Streets, 
Richmond, Virginia. liJ 

The meeting will include reports from the executive, 
finance, education and exhibits, marketing, personnel, 
planning/facilities, and research and collections 
committees. Public comment will be received following 
approval of the minutes of the October meeting. 

Contact: Rhonda J. Knighton, Executive Secretary, Virginia 
Museum of Natural History, 1001 Douglas Avenue, 
Martinsville, VA 24112, telephone (703) 666-8616, SCATS 
(703) 857-6959/857-6951 or (703) 666-8638/TDD ... 

Monday, December 16, 1991 
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BOARD OF NURSING HOME ADMINISTRATORS 

January 9, 1992 - 9 a.m. - Open Meeting 
1601 Rolling Hills Drive, Richmond, Virginia. ll>l 

National and state examinations for nursing home 
administrators. 

January 21, 1992 - 8:30 a.m. - Open Meeting 
January 22, 1992 - 8:30 a.m. - Open Meeting 
1601 Rolling Hills Drive, Richmond, Virginia. ll>l 

A board meeting to review continuing education 
submittals regarding licensure renewal. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229-5005, telephone 
(804) 662-9111. 

BOARD OF OPTOMETRY 

December 18, 1991 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Conference Room 4, Richmond, Virginia. 

The board will conduct informal conferences. 

Contact: Lisa J. Russell, 1601 Rolling Hills Drive, 
Richmond, VA 23229, telephone (804) 662-9910. 

VIRGINIA OUTDOORS FOUNDATION 

December 16, 1991 - 10:30 a.m. - Open Meeting 
Monticello, Charlottesville, Virginia. ll>l 

A general business meeting. 

Contact: Tyson B. Van Auken, Executive Director, 221 
Governor Street, Richmond, VA 23219, telephone (804) 
786-5539. 

BOARD OF PHARMACY 

t January 22, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Conference Room # 3, Richmond, Virginia. 

A board meeting. Public comments will be accepted at 
the beginning of the meeting or any appropriate 
occasion during the meeting. 

Contact: Scotti W. Milley, Executive Director, Virginia 
Board of Pharmacy, 1601 Rolling Hills Drive, Richmond, 
VA 23229, telephone (804) 662-9911. 

Regulatory Review Committee 

t January 7, 1992 - 9 a.m. - Open Meeting 

Department of Health Professions, 160 I Rolling Hills Drive, 
Conference Room # 2, Richmond, Virginia. 

Regulatory review committee meeting. 

Contact: Scotti W. Milley, Executive Director, Virginia 
Board of Pharmacy, 1601 Rolling Hills Drive, Richmond, 
VA 23229, telephone (804) 662·9911. 

POLYGRAPH EXAMINERS ADVISORY BOARD 

December 17, 1991 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. ll>l 

This meeting is for the purpose of administering the 
polygraph examiners licensing examination to eligible 
polygraph examiner interns and to consider other 
matters which require board action. 

Contact: Geralde W. Morgan, Administrator, Department of 
Commerce, 3600 West Broad Street, Richmond, VA 
23230-4917, telephone (804) 367-8534. 

BOARD OF PSYCHOLOGY 

December 19, 1991 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Driv< 
Richmond, Virginia. 

A meeting to conduct general board business and 
review regulatory comments. Public comment will not 
be received. 

Contact: Evelyn B. Brown, Executive Director, Department 
of Health Professions, 1601 Rolling Hills Drive, Richmond, 
VA 23229-5005, telephone (804) 662·9913 or (804) 
662-7197 /TDD e 

REAL ESTATE APPRAISER BOARD 

January 18, 1992 - Written comments may be submitted 
until this date. 
Department of Commerce, 3600 West Broad Street, 3rd 
Floor, Room 395, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Real Estate Appraiser 
Board is withdrawing the proposed regulation 
published in 8:2 V A.R. 206-226 October 21, 1991 and 
will adopt new regulations entitled: VR 583-01-03. Real 
Estate Appraiser Board Regulations. The purpose of 
the proposed regulations is to establish the 
qualifications for licensure and standards of practice 
for real estate appraisers. 

Statutory Authority: § 54.1·2013 of the Code of Virginia. 
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,Vritlen comments may be submitted until January 18, 
1992. 

Contact: Demetra Y. Kontos, Assistant Director, Real 
Estate Appraiser Board, 3600 West Broad Street, 
Richmond, VA 23230, telephone (804) 367-2175. 

REAL ESTATE BOARD 

January 5, 1992 - Written comments may be submitted 
until this date. 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Real Estate Board 
intends to amend regulations entitled: VR 585-0l-l. 
Virginia Real Estate Board Licensing Regulations. 
The proposed regulations relate to the licensing and 
conducting of real estate business in accordance with 
established standards. 

Statutory Authority: §§ 9-6.14:1, 54.1-201 and 54.1-2105 of 
the Code of Virginia. 

Written comments may be submitted until January 5, 1992. 

~ontact: Joan L. White, Assistant Director, 3600 West 
"oad Street, Richmond, VA 23230, telephone (804) 

J67-8552. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

January 4, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Social 
Services intends to amend regulations entitled: VR 
615-33-01. Fee Requirements for Processing 
Applications. This regulation contains the requirements 
and procedures for licensees to follow in submitting 
the application processing fee which is to be submitted 
with all new and renewal applications. It also includes 
a provision for a $15 fee to be charged for checks 
which must be returned to the applicant because of 
insufficient funds. 

Statutory Authority: §§ 63.1-25, 63.1-174.01 and 63.1-196.5 of 
the Code of Virginia. 

Written comments may be submitted until January 4, 1992. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 8007 
Discovery Drive, Richmond, VA 23229-8699, telephone 

'04) 662-9217. 
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January 17, 1992 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Social 
Services intends to amend regulations entitled: VR 
615-01-36. General Relief (GR) Program - Locality 
Options. The purpose of the proposed amendment is 
to allow local departments of Social Services to 
continue options for assistance provided from the 
General Relief Program. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until January 17, 
1992, to Ms. Diana Salvatore, Program Manager, Medical 
Assistance Unit, Virginia Department of Social Services, 
8007 Discovery Drive, Richmond, Virginia 23229. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 8007 
Discovery Drive, Richmond, VA 23229-8699, telephone 
(804) 662-9217. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

December 19, 1991 - 10 a.m. - Open Meeting 
Virginia Department of Commerce, Conference Room 2, 
3600 West Broad Street, Richmond, Virginia. ll>l 

Grade examinations. 

January 6, 1992 - ll a.m. - Open Meeting 
Virginia Department of Commerce, Conference Room 1, 
3600 West Broad Street, Richmond, Virginia. ll>l 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, 3600 West 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8595. 

VIRGINIA SWEET POTATO BOARD 

March 11, 1992 - 7:30 p.m. - Open Meeting 
Eastern Shore Agriculture Experiment Station, Route 1, 
Box 133, Research Drive, Painter, Virginia. ll>l 

A meeting to discuss marketing, promotion, research 
and education programs for the state's sweet potato 
industry and to develop the board's annual budget. At 
the conclusion of other business, the board will 
entertain public comments for a period not to exceed 
30 minutes. 

Contact: J. William Mapp, Program Director, Box 26, 
Onley, VA 23418, telephone (804) 787-5867. 

Monday, December 16, 1991 
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DEPARTMENT OF TAXATION 

t January 24, 1992 · 9 a.m. - Public Hearing 
Department of Taxation, Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10·74.1. Nonprescription Drugs and Proprietary 
Medicines. This regulation explains the exemption 
from the relail sales and use tax for nonprescription 
drugs and proprietary medicines. 

STATEMENT 

Basis: This regulation is issued under the authority granted 
by § 58.1-203 of the Code of Virginia. 

The 1990 General Assembly enacted legislation (1990 Acts 
of Assembly, Chapter 117) creating an exemption from the 
retail sales and use tax for "nonprescription drugs" and 
"proprietary medicines" and requiring the Department of 
Taxation to promulgate regulations defining the above 
terms. 

Puroose: This regulation sets forth the exemption from the 
reiail sales and use tax for nonprescription drugs and 
proprietary medicines when purchased for the cure, 
mitigation, treatment, or prevention of disease in human 
beings. 

Subsiance: Drugs or a substance or mixture of substances 
containing medicines, pharmaceuticals, or over-the-counter 
drugs, which are generally sold for use in the cure, 
mitigation or treatment of disesase, or are intended to 
affect the siructure or function of the human body, may 
be purchased exempt from the sales tax. Cosmetics and 
toiletry items generally are iaxable unless they contain 
medicinal ingredients and are principally used for medical 
treatment. 

This exemption is applicable regardless of the nature of 
the purchaser. Thus, nonprescription drugs and proprietary 
medicines may be purchased exempt by individuals, 
physicians, profit and nonprofit hospitals, and other 
entities. 

Various categories and examples of taxable and exempt 
items are provided. 

Issues: Regulatory provisions are required in order to 
comply with the General Assembly's mandate to define, by 
regulation, the terms "nonprescription drugs" and 
"proprietary medicines." While the statute specifies that 
cosmetics are not covered by the exemption, some 
cosmetics contain medicinal ingredients and are principally 
used for medical treatment, and thus may be noniaxable 
under this exemption. 

Impact: The exemption will have an impact on retailers 

and purchasers of nonprescription drugs and proprieiar0 
medicines in the Commonwealth. 

Siatutory Authority: § 58.1-203 of the Code of Virginia. 

Written comments may be submitted until February 14, 
1992. 

Contact: Janie E. Bowen, Director, Tax Policy, P.O. Box 
6-L, Richmond, VA 23282, telephone (804) 367-8010. 

COMMONWEALTH TRANSPORTATION BOARD 

December 18, 1991 • 2 p.m. - Open Meeting 
Sheraton Inn, Fredericksburg Conference 
Fredericksburg, Virginia. ~ (Interpreter for deaf 
upon request) 

t January 15, 1992 • 2 p.m. - Open Meeting 

Center, 
provided 

Virginia Department of Transportation, Board Room, 1401 
East Broad Street, Richmond, Virginia. ~ (Interpreter for 
deaf provided upon request) 

Work session of the Commonwealth Transportation 
Board and the Department of Transportation staff. 

December 19, 1991 • 10 a.m. - Open Meeting 
Sheraton Inn, Fredericksburg Conference 
Fredericksburg, Virginia. ~ (Interpreter for deaf 
upon request) 

t January 16, 1992 • 10 a.m. - Open Meeting 

Center, 
provider 

Virginia Department of Transportation, Board Room, 1401 
East Broad Street, Richmond, Virginia. IIJ (Interpreter for 
deaf provided upon request) 

A monthly meeting to vote on proposals presented 
regarding bids, permits, additions and deletions to the 
highway system, and any other matters requiring 
board approval. 

Public comment will be received at the outset of the 
meeting on items on the meeting agenda for which 
the opportunity for public comment has not been 
afforded the public in another forum. Remarks will be 
limited to five minutes. Large groups are asked to 
select one individual to speak for the group. The 
board reserves the right to amend these conditions. 

Contact: John G. Milliken, Secretary of Transportation, 
1491 East Broad Street, Richmond, VA 23219, telephone 
(804) 786-6670. 

TRANSPORTATION SAFETY BOARD 

NOTE: CHANGE IN MEETING TIME 
January 23, 1992 • 10:30 a.m. - Open Meeting 
Department of Motor Vehicles, Room 702, 2300 West 
Broad Street, Richmond, Virginia. ~ 
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A meeting to discuss various transportation safety 
topics and issues. 

Contact: William H. Leighty, Deputy Commissioner, 2300 
West Broad Street, Richmond, VA 23269, telephone (804) 
367-6614 or (804) 367-1752/TDD .,. 

TREASURY BOARD 

December 18, 1991 • 9 a.m. - Open Meeting 
James Monroe Building, 3rd Floor, 101 North 14th Street, 
Richmond, Virginia. l!J 

A regular meeting. 

Contact: Belinda Blanchard, Assistant Investment Officer, 
Department of the Treasury, P.O. Box 6-H, Richmond, VA 
23215, telephone (804) 225-2142. 

COMMISSION ON THE VIRGINIA ALCOHOL SAFETY 
ACTION PROGRAM 

December 19, 1991 • I p.m. - Open Meeting 
December 20, 1991 • 9 a.m. - Open Meeting 
Virginia Beach Resort Center, Virginia Beach, Virginia. 

A scheduled commission meeting. 

~ontact: William T. McCollum, Executive Director, 
iommission on the Virginia Alcohol Safety Action 
Program, Old City Hall, Richmond, Virginia, telephone 
(804) 786-5895. 

VIRGINIA RACING COMMISSION 

December 18, 1991 - 9:30 a.m. - Open Meeting 
VSRS Building, 1200 East Main Street, Richmond, Virginia. 
l!J 

A regular commtsston meeting including a review of 
the application procedures for participants as well as 
a review of the drafts of proposed regulations relating 
to medication and the Virginia Breeders Fund. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, Virginia 
23208, telephone (804) 371-7363. 

VIRGINIA RESOURCES AUTHORITY 

January 14, 1992 • 9 a.m. - Open Meeting 
February 11, 1992 - 9 a.m. - Open Meeting 
The Mutual Building, 909 East Main Street, Suite 707, 
Conference Room A, Richmond, Virginia. 

The board will meet to (i) approve minutes of its 
previous meeting; (ii) review the Authority's operations 
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for the prior months; and (iii) consider other matters 
and take other actions as it may deem appropriate. 
The planned agenda of the meeting will be available 
at the offices of the Authority one week prior to the 
date of the meeting. 

Public comments will be received at the beginning of 
the meeting. 

Contact: Mr. Shockley D. Gardner, Jr., 909 East Main 
Street, Suite 707, Mutual Building, Richmond, VA 23219, 
telephone (804) 644-3100 or FAX number (804) 644-3109. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Advisory Committee on Services 

January 11, 1992 - 11 a.m. - Open Meeting 
Administrative Headquarters, 397 Azalea 
Richmond, Virginia. l!J (f interpreter for deaf 
upon request) 

Avenue, 
provided 

A quarterly meeting to advise the Virginia Board for 
the Visually Handicapped on matters related to 
services for blind and visually impaired citizens of the 
Commonwealth. 

Contact: Barbara G. Tyson, Executive Secretary, 397 
Azalea Avenue, Richmond, VA 23227, telephone (804) 
371-3140 or toll-free 1-800-622-2155. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

January 9, 1992 - 10:30 a.m. - Open Meeting 
W ashingion Building, 2nd Floor Board Room, 1100 Bank 
Street, Richmond, Virginia. 

A meeting to consider public hearing comments and 
review new product data for products pertaining to 
the Virginia Voluntary Formulary. 

Contact: James K. Thomson, Director, Bureau of 
Pharmacy Services, 109 Governor Street, Room Bl-9, 
Richmond, Virginia 23219, telephone (804) 786-4326. 

STATE WATER CONTROL BOARD 

t January 14, 1992 • 7 p.m. - Public Hearing 
Virginia Military Institute, Room 507, Nichols Engineering 
Building, Lexington, Virginia. l!J 
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A public hearing to receive comments on the proposed 
Virginia Pollutant Discharge Elimination System 
(VPDES) Permit No. VA0086967 for Young Life-Jump 
Mountain Sewage Treatment Plant, 120 Coles Cove 
Road, Weaverville, North Carolina 28787. The purpose 
of the hearing is to receive comments on the proposed 
issuance or denial of the permit and the effect of the 
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discharge on water quality or beneficial uses of state 
waters. 

Contact: Lori Freeman Jackson, Hearings Reporter, Office 
of Policy Analysis, State Water Control Board, P.O. Box 
11143, 4900 Cox Road, Richmond, Virginia 23230-1143, 
telephone (804) 527-5163. 

**"'***** 
t January 27, 1992 - 7:30 p.m. - Public Hearing 
Virginia Beach City Council Chambers, City Hall Building, 
Second Floor, Courthouse Drive, Virginia Beach, Virginia. 

t January 28, 1992 - 7:30 p.m. - Public Hearing 
State Water Control Board, Board Room, Innsbrook 
Corporate Center, 4900 Cox Road, Richmond, Virginia. 

t January 29, 1992 - 7:30 p.m. - Public Hearing 
Roanoke County Administration Center, Community Room, 
3738 Brambleton Avenue, S.W., Roanoke, Virginia. 

t February 3, 1992 - 7:30 p.m. - Public Hearing 
Spotsylvania County Board of Supervisors Room, County 
Administration Building, Route 208 at Spotsylvania 
Courthouse, Spotsylvania, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-15-02. Virginia Water Protection Permit 
Regulation. The proposed regulation delineates the 
procedures and requirements to be followed for 
issuance of a Virginia Water Protection Permit. An 
informal question and answer period has been 
scheduled before each hearing. At that time, staff will 
answer questions from the public on the proposal. The 
questions and answer period will begin at 6:30 p.m. on 
the same day and at the same location as the public 
hearings. 

STATEMENT 

Basis: Under the authority of § 62.1-44.15:5 of the Code of 
Virginia the State Water Control Board (SWCB) is 
authorized to adopt regulations to issue permits for an 
activity requiring § 401 certification under the Federal 
Clean Water Act, 33 USC 1251 et seq. 

Substance ftllil purpose Qf prooosed regulation: The 
proposed regulations delineate the procedures and 
requirements to be followed for issuance of a Virginia 
Water Protection Permit (VWP). The proposed regulations 
would require a permit to be issued for activities that 
result in a discharge to surface waters, that require a 
federal permit or license and are not permitted under the 
Virginia Pollutant Discharge Elimination System. Conditions 
of the permit would be designed to protect !be beneficial 
uses of surface waters. 

Impact: Approximately 1,000 applicants per year currently 

apply for permits under the joint permit application 
system used by the Virginia Marine Resources Commission, 
the Army Corps of Engineers and !be State Water Control 
Board. Of these, approximately 50 applications per year 
are for activities covered by Nationwide Permit No. 26 
involving the filling of one to 10 acres of headwaters. 
Approximately two per year are for a hydroelectric 
facility in the process of obtaining their federal license. 
Approximately 120 are for state highway projects. 

All of the above are currently required to obtain a water 
quality certification under § 401 of the Clean Water Act. 
However, some impacts on the regulated community will 
result from adoption of the proposed regulations. 
Applicants for VWPs would have to certify local 
government approval of a proposed activity in accordance 
with § 62.1-44.15:3 of the Code of Virginia before an 
application could be considered complete. The proposed 
incorporation of expiration dates in VWPs would result in 
certain permittees having to reapply periodically for a new 
VWP. 

Issues: Issues under consideration include, but are not 
limited to, the requirements for a complete application, 
the incorporation of expiration dates in VWPs; the degree 
of protection to be provided for surface waters, and any 
perceived duplication among existing regulatory programs 
administered by other agencies. 

Statutory Authority: § 62.1-44.15:5 of the Code of Virginia. 

Written comments may be submitted until 4 p.m:, 
February 17, 1992, to Doneva Dalton, Hearing Reporter, 
State Water Control Board, P.O. Box 11143, Richmond, 
Virginia 23230. 

Contact: Martin Ferguson, Office of Water Resources 
Management, State Water Control Board, P.O. Box 11143, 
Richmond, Virginia 23230, telephone (804) 527-5030. 

VIRGINIA WINEGROWERS ADVISORY BOARD 

t January 8, 1992 - 10 a.m. - Open Meeting 
The Berkeley Hotel, Twelfth and cary Streets, Richmond, 
Virginia 

A strategic planning session to access its current goals 
and objectives and set new priorities for the coming 
years. 

Contact: Annette C. Ringwood, Secretary, Virginia 
Winegrowers Advisory Board, 1100 Bank Street, Suite 1010, 
Richmond, VA 23219, telephone (804) 371-7685. 
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BOARD OF YOUTH AND FAMILY SERVICES 

January 9, 1992 • 10 a.m. - Open Meeting 

Fredericksburg, Virginia. 

A general business meeting. 

Contact: Paul Steiner, Policy Coordinator, Department of 
Youth and Family Services, P.O. Box 3AG, Richmond, VA 
23208·1108, telephone (804) 371·0692. 

DEPARTMENT OF YOUTH AND FAMILY SERVICES 
(BOARD OF) 

January 8, 1992 • 7 p.m. - Public Hearing 

Fredericksburg, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Youth and 
Family Services intends to adopt regulations entitled: 
VR 690·30·001. Standards for Secure Detention 
Homes. The purpose of the proposed regulation is to 
establish operating standards for the care and custody 
of youth in secure detention homes. 

Statutory Authority: §§ 16.1·311 and 66·10 of the Code of 
Virginia. 

Written comments may be submitted until January 31, 
1992. 

Contact: Paul Steiner, Policy Coordinator, Department of 
Youth and Family Services, P.O. Box 3AG, Richmond, VA 
23208-1108, telephone (804) 371-0692. 

LEGISLATIVE 

JOINT SUBCOMMITTEE STUDYING HUMAN 
IMMUNODEFICIENCY VIRUSES (AIDS) 

December 18, 1991 • 10 a.m. - Open Meeting 

General Assembly Building, House Room C, 910 capitol 
Street, Richmond, Virginia. 

The subcommittee will hear presentations and 
deliberations on issues related to testing. (HJR 438) 

Contact: Norma Szakal, Staff Attorney, Division of 
Legislative Services, 910 Capitol St., Richmond, VA 23219, 

lephone (804) 786·3591. 

Vol. 8, Issue 6 

Calendar of Events 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

December 16 
Accountancy Board for 
Emergency Planning Committee, Local · County of 
Prince William, City of Manassas and City of Manassas 
Park 
Geology, Board for 
Medical Assistance Services, Board of 
Outdoors Foundation, Virginia 

December 17 
Health Services Cost Review Council, Virginia 
Housing Development Authority, Virginia 
Longwood College 

- Executive Committee 
Polygraph Examiners Advisory Board 

December 18 
t Air Pollution Control Board, State 
t Dentistry, Board of 
Human Immunodeficiency Viruses, Joint Subcommittee 
Studying 
t Lottery Department, State 
t Marine Resources Commission 
Optometry, Board of 
Transportation Board, Commonwealth 
Treasury Board 
Virginia Racing Commission 

December 19 
Compensation Board 
Professional Soil Scientists, Board for 
Psychology, Board of 
Transportation Board, Commonwealth 
Virginia Alcohol Safety Action Program, Commission 
on the 

December 20 
Residential Facilities for Children, Coordinating 
Committee for Interdepartmental Regulation of 
Virginia Alcohol Safety Action Program, Commission 
on the 

January 2, 1992 
Emergency Planning Committee, Local · Chesterfield 
County 

January 6 
Professional Soil Scientists, Board for 

January 7 
Hopewell Industrial Safety Council 
t Pharmacy, Board of 

· Regulatory Review Committee 

January 8 
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t Conservation and Recreation, Department of 
· Goose Creek Scenic River Advisory Board 
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Calendar of Events 

t Corrections, Board of 
t Historic Preservation Foundation, Virginia 
t Motor Vehicles, Department of 

- Medical Advisory Board 
t Winegrowers Advisory Board, Virginia 

January 9 
t Corrections, Board of 

~ Liaison Committee 
Nursing Home Administrators, Board of 
Voluntary Formulary Board, Virginia 
Youth and Family Services, Board of 

January ll 
Visually Handicapped, Department for the 

- Advisory Committee on Services 

January 14 
t Aging, Department for the 

- Governor's Advisory Board on Aging 
Local Government, Commission on 
Virginia Resources Authority 

January 15 
t Aging, Department for the 

- Governor's Advisory Board on Aging 
t Museum of Natural History, Virginia 

- Board of Trustees 
t Transportation Board, Commonwealth 

January 16 
t Agriculture and Consumer Services, Department of 

- Pesticide Control Board 
Audiology and Speech Pathology, Board of 
Emergency Planning Committee, Local - New Kent 
County 
t Transportation Board, Commonwealth 

January 17 
t Agriculture and Consumer Services, Department of 

- Pesticide Control Board 
Medicine, Board of 

- Advisory Board on Physical Therapy 

January 18 
t Dentistry, Board of 

January 21 
Library Board 
Nursing Home Administrators, Board of 

January 22 
t Dentistry, Board of 
Nursing Home Administrators, Board of 
t Pharmacy, Board of 

January 23 
Transportation Safety Board 

January 27 
t Health Services Cost Review Council, Virginia 

January 28 
t Marine Resources Commission 

January 29 
t Dentistry, Board of 

January 30 
Chesapeake Bay Local Assistance Board 
t Dentistry, Board of 

January 31 
t Dentistry, Board of 

February 4 
Hopewell Industrial Safety Council 

February 6 
Emergency Planning Committee, Local - Chesterfield 
County 

February II 
Virginia Resources Authority 

February 12 
t Corrections, Board of 

February 13 
t Corrections, Board of 

- Liaison Committee 

February 20 
t Agriculture and Consumer Services, Department of 

- Virginia Apple Board 

February 24 
Commerce, Board of 

February 27 
Chesapeake Bay Local Assistance Board 

PUBLIC HEARINGS 

December 16 
Health, Department of 

December 18 
Air Pollution Control Board, State 
Health, Department of 

December 19 
Health, Department of 

January 6, 1992 
Education, Department of 

January 8 
Youth and Family Services, Department of 

Virginia Register of R111gulations 

1030 



anuary 14 
Labor and Industry, Department of 
t Water Control Board, State 

January 21 
Deaf and Hard of Hearing, Department for the 

January 24 
t Taxation, Department of 

January 27 
t Water Control Board, State 

January 28 
t Water Control Board, State 

January 29 
t Water Control Board, State 

February 3 
t Water Control Board, State 

February 12 
Corrections, Department of 

March 6 
Criminal Justice Services, Department of 
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