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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of all 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantiaL changes in the final regulation. A 
thirty-day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty-day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 
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be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation becomes 
final. 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through 
9-6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Qf the Virginia Code Commission: Joseph V. Gartlan, 
Jr. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russell 
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miller, 
Jr.; Theodore V. Morrison, Jr.; William F. Parkerson, Jr.; 
Jackson E. Reasor, Jr. 

Staff Qf the Virginia Register: Joan W. Smith, Registrar of 
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

STATE AIR POLLUTION CONTROL BOARD 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Air Pollution 
Control Board intends to consider promulgating regulations 
entitled: VR 120-99-03. Regulation for the Control of 
Motor Vehicle Emissions through Enhanced Testing. The 
purpose of the proposed action is to promulgate a 
regulation to conform to the federal requirements for 
control of emissions from motor vehicles. 

Public meeting: A public meeting will be held by the 
department in House Committee Room One, State Capitol 
Building, Richmond, Virginia, at 10 a.m. on May 19, 1993, 
to discuss the intended action. Unlike a public hearing, 
which is intended only to receive testimony, this meeting 
is being held to discuss and exchange ideas and 
information relative to regulation development. 

Ad hili; advisory group: The department wi!l form an ad 
hoc advisory group to assist in the development of the 
regulation. If you desire to be on the group, notify the 
agency contact in writing by close of business May 3, 
1993, and provide your name, address, phone number and 
the organization you represent (if any). Notification of the 
composition of the ad hoc advisory group will be sent to 
all applicants by May 12, 1993. If you are selected to be 
on the group, you are encouraged to attend the public 
meeting on May 19, 1993, and any subsequent meetings 
that may be needed to develop the draft regulation. The 
primary function of the group is to develop recommended 
regulation amendments for department consideration 
through the collaborative approach of regulatory 
negotiation and consensus. The first meeting of this group 
will be at 2:30 p.m. on May 19 at the Pohick Regional 
Library, 6450 Sydenstriker Road, Burke, Virginia. 

Public hearing plans: The~ department will hold at least 
one public hearing to provide opportunity for public 
comment on any regulation amendments drafted pursuant 
to this notice. 

Need: The National Ambient Air Quality Standard for 
ozone is 0.12 parts per million (ppm) and was established 
by the U.S. Environmental Protection Agency (EPA) to 
protect the health of the general public with an adequate 
margin of safety. Ozone is formed when volatile organic 
compounds and nitrogen oxides in the ambient air react 
together in the presence of sunlight. When concentrations 
of ozone in the ambient air exceed the EPA standard the 

Vol. 9, Issue 15 

area is considered to be out of compliance and is 
classified as "nonattainment." Numerous counties and cities 
within the Northern Virginia, Richmond, and Hampton 
Roads areas have been identified as ozone nonattainment 
areas according to new provisions of the 1990 Clean Air 
Act Amendments (Act); therefore, over 3.5 million Virginia 
citizens are being exposed to air quality that does not 
meet the federal health standard for ozone. 

States are required to develop plans to ensure that areas 
will come into compliance with the federal health 
standard. Failure to develop adequate programs to meet 
the ozone air quality standard: (i) will result in the 
continued violations of the standard to the detriment of 
public health and welfare, (ii) may result in assumption of 
the control program by EPA at which time the 
Commonwealth would lose authority over matters affecting 
its citizens, and (iii) may result in the implementation of 
sanctions by EPA, such as prohibition of new major 
industrial facilities and loss of federal funds for sewage 
treatment plant development and highway construction. 
Although the EPA has been reluctant to impose these 
sanctions in the past, the Act now includes specific 
provisions requiring these sanctions to be issued by EPA if 
so warranted. 

Of the consequences resulting from failure to develop an 
adequate program to control ozone concentrations in the 
ambient air, the most serious consequence will be the 
adverse impact on public health and welfare. A growing 
body of scientific data indicates that health and welfare 
effects associated with ozone are more serious than 
envisioned in the late 1970s. Some scientists believe that 
existing air quality standards may provide little or no 
margin of safety. Perhaps the most significant new finding 
is that ozone not only affects people with impaired 
respiratory systems, such as asthmatics, but also many 
people with healthy lungs, both children and adults. It can 
cause shortness of breath and lung congestion and 
inflammation when healthy adults are exercising, and 
more serious effects in the young, old, and infirmed. 
Recent EPA estimates suggest there are 20 to 30 million 
ozone-sensitive people in those major urban areas where 
levels are 25% (0.150 ppm) or more above the current 
health standard. The Northern Virginia Nonattainment 
Area is one of those major urban areas with ozone levels 
of up to 0.165 ppm. Equally high levels of ozone are often 
recorded in rural sectors downwind from these 
metropolitan areas. 

Northern Virginia has an ozone air pollution problem 
classified by the EPA as "serious." The problem originates 
in large part from motor vehicle emissions. A vehicle 
emissions inspection (I/M) program has been in place in 
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Northern Virginia for 10 years to help reduce these 
emissions; however, substantially greater emission 
reductions are now required and a more effective 1/M 
program must be implemented in the Northern Virginia 
area. 

1/M programs provide a way to check whether the 
emission control system on a vehicle is working correctly. 
All new passenger cars and trucks sold in the United 
States today must meet stringent air pollution standards, 
but they can only retain this low-polluting profile if the 
emission controls and engine are functioning properly. 1/M 
is designed to ensure that vehicles stay clean in actual 
use. Through periodic vehicle checks and required repair 
of vehicles that fail the test, I/M encourages proper 
vehicle maintenance and discourages tampering with 
emission control devices. This, in turn, can substantially 
reduce the amount of volatile organic compounds and 
nitrogen oxides emitted to the ambient air, thereby 
reducing the formation of ozone and lowering ozone 
concentrations. 

Alternatives: 

1. Draft new regulations which will provide for 
implementation of a motor vehicle emissions testing 
program that meets the provisions of the federal 
Clean Air Act and associated EPA regulations and 
policies. 

2. Make alternative regulatory changes to those 
required by the Act No alternatives have been 
promulgated by EPA as meeting the requirements of 
the Act Adopting an unapprovable program will result 
in sanctions being imposed by EPA. 

3. Take no action to amend the regulations and 
continue to operate the existing program in violation 
of the Act and risk sanctions by EPA. 

Costs and benefits: The department is soliciting comments 
on the costs and benefits of the alternatives stated above 
or other alternatives. 

APplicable federal requirements: The 1990 amendments to 
the Clean Air Act represent the most comprehensive piece 
of clean air legislation ever enacted and for the first time 
delineates nonattainment areas as to the severity of the 
pollution problem. Nonattainment areas are now classified 
as marginal, moderate, serious, severe and extreme. 
Marginal areas are subject to the least stringent 
requirements and each subsequent classification is subject 
to successively more stringent control measures. Areas 
with higher classification of nonattainrnent must meet the 
requirements of all the areas in lower classifications. 
Virginia's nonattainment areas are classified as marginal 
for the Hampton Roads Nonattainment Area, moderate for 
the Richmond Nonattainment Area, and serious for the 
Northern Virginia Nonattainment Area. 

Section 182(c) (3) of the federal Act requires "enhanced" 

1/M programs in all urbanized areas with 1980 populations 
of 200,000 or more (as defined by the Bureau of Census) 
that are classified as serious or above ozone nonattainment 
areas. In addition, the Act created ozone transport regions 
(OTR) and specifically established one such region in the 
Northeastern United States, covering Connecticut, 
Delaware, Maine, Maryland, Massachusetts, New 
Hampshire, New Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, and the Consolidated Metropolitan 
Statistical Area of the District of Columbia, which includes 
Northern Virginia. The Act requires an enhanced I/M 
program in any metropolitan statistical area (MSA) or 
portion of a MSA within the OTR with a 1990 population 
of 100,000 or more, regardless of its nonattainment status. 

The enhanced model program is based on annual, 
centralized testing of all model year 1968 and later 
light-duty vehicles and light-duty trucks to 8,500 pounds 
gross vehicle weight rating. Steady state testing is 
performed on 1968 through 1985 model year vehicles, 
while 1986 and later model year vehicles are subject to 
transient tailpipe emission testing. Also required is a test 
of the vapor recovery effectiveness of the fuel system and 
charcoal canister operation. 

EPA regulations require that enhanced programs include a 
test~only network to achieve the performance standard. 
EPA does encourage biennial testing as a cost effective 
alternative to annual testing but the resulting difference in 
emissions control must be made, up by further 
enhancements to the program. 

At a minimum, the program must include computerized 
emission analyzers, on-road testing, denial of waivers for 
warranted vehicles or repairs related to tampering, a $450 
cost waiver requirement for emission-related repairs not 
covered by manufacturer's warranty, enforcement through 
vehicle registration denial, and inspection of the emissions 
control diagnostic system. In addition, each state must 
report biennially to EPA on emissions reductions achieved 
by the program. 

An enhanced l/M program must be implemented by 
January 1, 1995. Areas switching from a test-and-repair to 
a test-only network may phase in the change between 
January 1995 and January 1996. 

The General Assembly of Virginia passed legislation 
providing for a biennial, test-only enhanced emission 
inspection program which will become effective January 1, 
1995. The program will apply to motor vehicles that have 
actual gross weights of 26,000 pounds or less. The new 
legislation also provides for regulations to address the 
protection of the following consumer interests in 
accordance with EPA requirements: (i) the number of 
inspection facilities and inspection lanes relative to 
population density, (ii) the proximity of inspection facilities 
to motor vehicle owners, (iii) the time spent waiting for 
inspections, and (iv) the days and hours of operation of 
inspection facilities. Other key provisions of the legislation 
include: 
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Beginning January I, 1995, an inspection fee cap of 
$20 and a minimum repair cost of $450 to qualify for 
a waiver; 

Motor vehicles being titled for the first time may be 
registered for up to two years without being subject to 
an emissions inspection; 

Vehicle held for resale by dealers, up to five years 
old, will not be required to have an inspection the 
first year, provided that the dealer states in writing 
that the emissions equipment on the motor vehicle 
was operating in accordance with the manufacturer's 
warranty at the time of resale; and 

The requirement for the inspection to apply to all 
vehicles registered or operated in the affected area 
including (i) vehicles owned by government entities, 
(ii) vehicles owned by military personnel residing in 
the affected areas, and (iii) vehicles owned by leasing 
or rental companies. 

The legislation directs the State Air Pollution Control 
Board to adopt regulations to implement the program. 
Federal law requires that regulations be adopted and 
submitted to EPA by November 15, 1993. 

Statutory Authority: §§ 46.2-ll79 and 46.2-1180 of the Code 
of Virginia. 

\ 
Written comments may be submitted until the close of 
business on May 19, 1993, to the Director of Air Quality 
Program Development, Department of Environmental 
Quality, P.O. Box 10089, Richmond, Virginia 23240. 

Contact: David Kinsey, Policy Analyst, Division of Air 
Quality Program Development, Department of 
Environmental Quality, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 786-1620. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for 
Architects, Professional Engineers, Land Surveyors and 
Landscape Architects intends to consider amending 
regulations entitled: VR 130-01-2. Board lor Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects Rules and Regulations. The purpose of the 
proposed action is to make changes to the minimum 
standards of practice and conduct and make other changes 
as needed. 

Statutory Authority: § 54.1-404 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 
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Contact: Willie Fobbs, III, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8514. 

BOARD FOR BRANCH PILOTS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board for Branch 
Pilots intends to consider amending regulations entitled: 
VR 535-01-0L Branch Pilot Regulations. The purpose of 
the proposed action is to make (i) changes to the 
requirements for license renewal; (ii) changes requiring 
ARPA radar training, and (iii) other changes as needed. 

Statutory Authority: § 54.1-902 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Willie Fobbs, Ill, Assistant Director, Department 
of Commerce, 3600 W. Broad Street, 5th Floor, Richmond, 
VA 23230, telephone (804) 367-8514. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider promulgating regulations 
entitled: Rules and Regulations Governing Emergency 
Medical Services Do Not Resuscitate Program. The 
purpose of the proposed action is to promulgate permanent 
regulations for the Emergency Medical Services Do Not 
Resuscitate Program to replace emergency regulations 
currently in effect. 

Statutory Authority: §§ 32.1-151, 32.1-153, and 54.1-2987.1 of 
the Code of Virginia. 

Written comments may be submitted until April 20, 1993. 

Contact: Susan D. McHenry, Director, Office of Emergency 
Medical Services, Virginia Department of Health, 1538 East 
Parham Road, Richmond, VA 23228, telephone (804) 
371-3500 or toll-free 1-800-523-6019. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to amend regulations entitled: VR 355-33-100 
(formerly VR 355-33-01). Regulations lor the Licensure ol 
Nursing Homes. The purpose of the proposed action is to 
amend the current regulations to incorporate additional 
state and federal requirements. 

Statutory Authority: § 32.1-127 of the Code of Virginia. 
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Written comments may be submitted until April 22, 1993. 

Contact: Deborah Little-Spurlock, Director, Office of Health 
Facilities Regulation, Department of Health, 3600 W. Broad 
St., Suite 216, Richmond, VA 23230, telephone (804) 
371-2102. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to amend regulations entitled: VR 
355-33-500. Regulations lor the Licensure of Hospitals. 
The purpose of the proposed action is to amend the 
current regulations to incorporate additional requirements 
contained within the Code of Virginia. 

Statutory Authority: § 32.1-127 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Deborah Little-Spurlock, Director, Office of Health 
Facilities Regulation, Department of Health, 3600 W. Broad 
St., Suite 216, Richmond, VA 23230, telephone (804) 
371-2102. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-2. Certification Standards 
for Building Inspection Personnel, Amusement Device 
Inspectors, Blasters, Plumbers, Electricians, and Building 
Related Mechanical Workers/1990. The purpose of the 
proposed action is to amend current regulations to comply 
with other revised regulations and standards. 

Statutory Authority: §§ 15.!-11.4, 36-98.3, 36-137, and 27-97 
of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-4. Virginia Amusement 

Device Regulations/1990. The purpose of the proposed 
action is to amend current regulations to comply with 
other revised regulations and standards. 

Statutory Authority: §§ 36-98 and 36-98.3 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01·6. Virginia Statewide Fire 
Prevention Code/1990. The purpose of the proposed action 
is to amend current regulations to comply with other 
revised regulations and standards. 

Statutory Authority: § 27-97 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-21. Virginia Uniform 
Statewide Building Code ~ Vol. I - New Construction 
Code/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: § 36-98 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 
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Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394·01-22. Virginia Uniform 
Statewide Building Code · Vol. II · Building Maintenance 
Code/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: §§ 36-98 and 36-103 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7170. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-31. Virginia Industrialized 
Building and Manufactured Home Safety 
Regulations/1990. The purpose of the proposed action is to 
amend current regulations to comply with other revised 
regulations and standards. 

Statutory Authority: §§ 36-73 and 36-85.7 of the Code of 
Virginia. 

Written comments may be submitted until April 22, 1993, 
to the Department of Housing and Community 
Development, Code Development Office, 501 N. 2nd St., 
Richmond, VA 23219-1321. 

Contact: Norman R. Crumpton, Program Manager, 
Department of Housing and Community Development, 501 
N. 2nd St, Richmond, VA 23219-1321, telephone (804) 
371-7170. 

VIRGINIA MANUFACTURED HOUSING BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia 
Manufactured Housing Board intends to consider 
promulgating regulations entitled: VR 449-01-0l. Public 
Participation Guidelines for Formation, Promulgation 
and Adoption of Regulations. The purpose of the proposed 
action is to develop permanent public participation 
guidelines to replace the public participation guidelines 
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adopted as emergency regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 36-85.18 of the Code 
of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia 
Manufactured Housing Board intends to consider 
promulgating regulations entitled: VR 449-01-02. 
Manufactured Housing Licensing and Transaction 
Recovery Fund Regulations. The purpose of the proposed 
action is to develop regulations to be used in the 
administration and enforcement of the Manufactured 
Housing Licensing Law and Recovery Fund. 

Statutory Authority: § 36-85.18 of the Code of Virginia. 

Written comments may be submitted until April 22, 1993. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-04-8.9. Public Participation 
Guidelines in the Formation and Development of 
Regulations. The purpose of the proposed action is to 
amend the agency's Public Participation Guidelines to 
conform with changes to the Administrative Process Act. 

Statutory Authority: §§ 9-6.14:7.1 and 32.1-325 of the Code 
of Virginia. 

Written comments may be submitted until April 26, 1993, 
to Roberta Jonas, 600 East Broad Street, Suite 1300, 
Richmond, Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

t Notice of Intended Regulatory Action 

Monday, April 19, 1993 
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Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-03-4.1940:1. Nursing Home 

. Payment System. The purpose of the proposed action is to 
clarify the treatment and limitations of balloon-loan 
financing and refinancing for nursing facilities. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until May 3, 1993, to 
Richard Weinstein, Manager, Division of Cost Settlement 
and Audit, Department of Medical Assistance Services, 600 
East Broad Street, Suite 1300, Richmond, Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

BOARD OF MEDICINE 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-03-1. Regulations Governing the Practice of Physical 
Therapy. The purpose of the proposed action is to amend 
§§ 4.1 B and 8.1 B to more clearly define the traineeship 
requirements for a license by endorsement and 
reinstatement of a lapsed license for periods of seven 
years or more of inactivity in the practice of physical 
therapy. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until May 21, 1993, to 
Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 6606 West Broad Street, 5th Floor, Richmond, 
Virginia 23230-1717. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
Board of Medicine, 6606 W. Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9923. 

DEPARTMENT OF MOTOR VEHICLES 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Motor Vehicles intends to consider amending regulations 
entitled: VR 485-50-7801. Virginia Driver Improvement 
Act Rules and Regulations. The purpose of the proposed 
action is to revise and update regulations relating to 
Article 19 (§ 46.2-489 et seq.) of Chapter 3 of Title 46.2 of 
the Code of Virginia. 

Statutory Authority: §§ 46.2-203 and 46.2-489 of the Code of 
Virginia. 

Written comments may be submitted until May 18, 1993, to 
Marc Copeland, Department of Motor Vehicles, P.O. Box 
27412, Room 319, Richmond, Virginia 23269·0001. 

Contact: Rena J. Roberts, Driver Improvement Program 
Manager, Department of Motor Vehicles, 2300 W. Broad 
Street, Room 311, Richmond, VA 23220, telephone (804) 
367-2689. 

BOARD OF OPTOMETRY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Optometry 
intends to consider amending regulations entitled: VR 
510-0l-l. Board of Optometry Regulations. The purpose of 
the proposed action is to consider amending § 3.1 4 f to 
define what constitutes a complete contact lens 
prescription and to adjust fees for initial licensure, 
examination, and renewal of licensure for optometrists; the 
fee for professional designation application; and the late 
fee. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until May 10, 1993, to 
Carol Stamey, Board of Optometry, 6606 West Broad 
Street, 4th Floor, Richmond, Virginia 23230-1717. 

Contact: Elizabeth A. Carter, Executive Director, Board of 
Optometry, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230, telephone (804) 662-9942. 

DEPARTMENT OF STATE POLICE 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider promulgating regulations 
entitled: Regulations Relating to Standards and 
Specifications for Back-up Audible Alarm Signals. The 
purpose of the proposed action is to establish specifications 
which define standards and identification for back-up 
audible alarm signals required on garbage and refuse 
collection and disposal vehicles, and certain vehicles used 
primarily for highway repair and maintenance. 

Statutory Authority: § 46.2-1175.1 of the Code of Virginia. 

Written comments may be submitted until May 19, 1993. 

Contact: Captain W. Gerald Massengill, Safety Officer, 
Department of State Police, P.O. Box 85607, Richmond, VA 
23285-5607, telephone (804) 674-2017. 
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t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider promulgating regulations 
entitled: Regulations Relating to Standards and 
Specifications for Overdimensional Warning Lights. The 
purpose of the proposed action is to establish specifications 
which define standards and identification for warning 
lights used in the escorting or towing of overdimensional 
materials, equipment, boats or manufactured housing units 
by authority of a highway hauling permit issued pursuant 
to § 46.2-1139 of the Code of Virginia. 

Statutory Authority: § 46.2-1026 of the Code of Virginia. 

Written comments may be submitted until May 19, 1993. 

Contact: Captain W. Gerald Massengill, Safety Officer, 
Department of State Police, P.O. Box 85607, Richmond, VA 
23285-5607, telephone (804) 674-2017. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider promulgating regulations 
entitled: Regulations Relating to Standards and 
Specifications for Regrooved or Recut Tires. The purpose 
of the proposed action is to establish specifications which 
define standards for regroovable and regrooved tires and 
identification of regroovable tires. 

Statutory Authority: § 46.2-1042 of the Code of Virginia. 

Written comments may be submitted until May 19, 1993. 

Contact: Captain W. Gerald Massengill, Safety Officer, 
Department of State Police, P.O. Box 85607, Richmond, VA 
23285-5607, telephone (804) 674-2017. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider promulgating regulations 
entitled: Standards and Specifications of the Safety Lights 
for Farm Tractors in Excess of 108 Inches in Width. The 
purpose of the proposed action is to establish specifications 
for lights used in farm tractors in excess of 108 inches in 
width as required by § 46.2-1102 of the Code of Virginia. 

Statutory Authority: § 46.2-1102 of the Code of Virginia. 

Written comments may be submitted until May 19, 1993. 

Contact: Captain W. Gerald Massengill, Safety Officer, 
Department of State Police, P.O. Box 85607, Richmond, VA 
23285-5607, telephone (804) 674-2017. 

t Notice of Intended Regulatory Action 
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Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider promulgating regulations 
entitled: Standards and Specifications for Warning 
Stickers or Decals for All~Terrain Vehicles. The purpose 
of the proposed action is to establish specifications which 
define standards for stickers or decals required to be 
placed on all-terrain vehicles sold by retailers within the 
Commonwealth. 

Statutory Authority: § 46.2-915.1 of the Code of Virginia. 

Written comments may be submitted until May 19, 1993. 

Contact: Captain W. Gerald Massengill, Safety Officer, 
Department of State Police, P.O. Box 85607, Richmond, VA 
23285-5607, telephone (804) 67 4-2017. 

REAL ESTATE BOARD 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Real Estate Board 
intends to consider amending regulations entitled: VR 
585-01-l. Real Estate Board Regulations. The purpose of 
the proposed action is to undertake a review and seek 
public comments on all its regulations for promulgation, 
amendment and repeal as is deemed necessary in its 
mission to regulate Virginia real estate licensees. 

Statutory Authority: § 54.1-200 of the Code of Virginia. 

Written comments may be submitted until July 1, 1993. 

Contact: Joan L. White, Assistant Director, Real Estate 
Board, 3600 W. Broad St., Richmond, VA 23230, telephone 
(804) 367-8552. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Social Services intends to consider promulgating regulations 
entitled: Virginia Department of Social Services 
Administrative Hearing Procedure: Telephone Hearings. 
The purpose of the proposed action is to streamline the 
existing administrative hearing process. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until April 30, 1993, 
to Donna Douglas, Bureau of Customer Services, 8007 
Discovery Drive, Richmond, Virginia 23229-8699. 

Contact: Margaret J. Friedenberg, Regulatory Coordinator, 

Monday, April 19, 1993 
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Department of Social Services, 8007 Discovery Dr., 
Richmond, VA 23229-8699, telephone (804) 662-9217. 

STATE WATER CONTROL BOARD 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Water Control 
Board intends to consider promulgating regulations entitled: 
VR 680-15-04. Shenandoah River Surface Water 
Management Area (the Shenandoah River, including the 
Portions ol the North Fork Shenandoah River and the 
South Fork Shenandoah River located within Warren 
County). The purpose of the proposed action is to define 
the boundaries of the surface water management area and 
establish the flow level at which permit conditions will be 
in effect. 

Need: Surface water management areas are needed where 
tow flow conditions threaten, or could threaten, beneficial 
stream uses. The Code of Virginia, § 62.1-246, provides 
local governments the right to petition the board lor 
consideration of surface water management areas. The 
board has received petitions from the Clarke and Warren 
Counties Board of Supervisors requesting a surface water 
management area for the Shenandoah River. 

Substance and purpose: The purpose of a surface water 
management area is to provide for the protection of 
beneficial uses of designated surface waters of the 
Commonwealth during periods ol drought by managing the 
supply of surface water in order to balance competing 
beneficial uses. By adopting this regulation the 
Commonwealth is protecting the beneficial uses of the 
Shenandoah River in Clarke County and Warren County 
for the public welfare, health and salety of the citizens of 
the Commonwealth. 

The proposed regulation will define the boundaries of the 
surface water management area and establish the flow 
level at which permit conditions will be in effect. Existing 
water users as of July 1, 1989, will have to apply for a 
Surface Water Withdrawal Certificate which will contain a 
board-approved water conservation or management plan. If 
an existing user wants to increase his withdrawal, he will 
have to apply for a Surface Water Withdrawal Permit. 
Surface water users in existence after July I, 1989, will 
have to apply for a Surface Water Withdrawal Permit 
which will contain withdrawal limits, instream flow 
conditions and a water conservation or management plan. 

Estimated impact: The proposed regulation will impact 
persons withdrawing surface water equal to or greater 
than 300,000 gallons per month from the James River in 
the Richmond metropolitan area. The staff estimates 15 
surface water withdrawers in the proposed area will be 
required to obtain Surface Water Withdrawal Permits or 
Certificates from the State Water Control Board. There 
may be more agricultural irrigators who are- not currently 

reporting their use. 

It is estimated that the time required of each affected 
withdrawer to fill out the application forms and to prepare 
water conservation or management plans will be no more 
than 40 hours. Simple operations such as agricultural 
irrigation will require less time. Assistance in filling out 
the application forms and in developing water conservation 
or management plans will be available from the State 
Water Control Board. 

Applicants for permits or certificates, except for certain 
agricultural uses, will have to pay a fee of up to $3,000 
depending on the type ol withdrawal. It should be noted 
that these permit lees are established in a separate 
regulation, Fees for Permits and Certificates (VR 
680-01-01), which is in the process of being adopted by the 
board. 

These regulations also impact the board. This is a new 
program and additional staffing will be needed. The 
staffing and budget implications are not known at this 
time. However, the cost of administering this program 
should be partially offset by the revenue !rom permit lees. 

Issues: Issues under consideration include whether the 
board should adopt the proposed surface water 
management area and issue Surface Water Withdrawal 
Permits and Surface Water Withdrawal Certificates. 
Additional issues are minimum instream flow levels, the 
boundaries of the area and guidelines for conservation and 
management plans. 

Public meeting: The board will hold a public meeting at 7 
p.m. on Wednesday, May 26, 1993, at the Board ol 
Supervisors Room, Clarke County Administration Office, 
102 North Church Street, Berryville, to receive views and 
comments and to answer questions of the public. 

Accessibility .tQ persons with disabilities: The meeting is 
being held at a public facility believed to be accessible to 
persons with disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton at the address below or by telephone at (804) 
527-5162 or TDD (804) 527-4261. Persons needing 
interpreter services for the deaf must notify Ms. Dalton no 
later than Thursday, April 29, 1993. 

Statutory Authority: § 62.1-246 of the Code ol Virginia. 

Written comments may be submitted until 4 p.m. on June 
I, 1993, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department ol Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
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public participation guidelines that the State Water Control 
Board intends to consider promulgating regulations entitled: 
VR 680-15-05. North River Surface Water Management 
Area (The North River and All Its Tributaries Above the 
Confluent with the Middle River). The purpose of the 
proposed action is to define the boundaries of the surface 
water management area and establish the flow level at 
which permit conditions will be in effect. 

Need: Surface water management areas are needed where 
low flow conditions threaten, or could threaten, beneficial 
stream uses. The Code of Virginia, § 62.1-246, provides 
local governments the right to petition the board for 
consideration of surface water management areas. The 
board has received a letter from the Town of 
Bridgewater's attorneys requesting a surface water 
management area for the North River. 

Substance and purpose: The purpose of a surface water 
management area is to provide for the protection of 
beneficial uses of designated surface waters of the 
Commonwealth during periods of drought by managing the 
supply of surface water in order to balance competing 
beneficial uses. By adopting this regulation the 
Commonwealth is protecting the beneficial uses of the 
North River in Augusta and Rockingham Counties for the 
public welfare, health and safety of the citizens of the 
Commonwealth. 

The proposed regulation will define the boundaries of the 
surface water management area and establish the flow 
level at which permit conditions will be in effect. Existing 
water users as of July I, 1989, will have to apply for a 
Surface Water Withdrawal Certificate which will contain a 
board~approved water conservation or management plan. If 
an existing user wants to increase his withdrawal, he will 
have to apply for a Surface Water Withdrawal Permit 
Surface water users in existence after July 1, 1989, will 
have to apply for a Surface Water Withdrawal Permit 
which will contain withdrawal limits, instream flow 
conditions and a water conservation or management plan. 

Estimated impact: The proposed regulation will impact 
persons withdrawing surface water equal to or greater 
than 300,000 gallons per month from the North River in 
the proposed area. The staff estimates 15 surface water 
withdrawers in the proposed area will be required to 
obtain Surface Water Withdrawal Permits or Certificates 
from the State Water Control Board. There may be more 
agricultural irrigators who are not currently reporting their 
use. 

It is estimated that the time required of each affected 
withdrawer to fill out the application forms and to prepare 
water conservation or management plans will be no more 
than 40 hours. Simple operations such as agricultural 
irrigation will require less time. Assistance in filling out 
the application forms and in developing water conservation 
or management plans will be available from the State 
Water Control Board. 
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Applicants for permits or certificates, except for certain 
agricultural uses, will have to pay a fee of up to $3,000 
depending on the type of withdrawaL It should be noted 
that these permit fees are established in a separate 
regulation, Fees for Permits and Certificates (VR 
680-01-01), which is in the process of being adopted by the 
board. 

These regulations also impact the board. This is a new 
program and additional staffing will be needed. The 
staffing and budget implications are not known at this 
time. However, the cost of administering this program 
should be partially offset by the revenue from permit fees. 

Issues: Issues under consideration include whether the 
board should adopt the proposed surface water 
management area and issue Surface Water Withdrawal 
Permits and Surface Water Withdrawal Certificates. 
Additional issues are minimum instream flow levels, the 
boundaries of the area and guidelines for conservation and 
management plans. 

Public meeting: The board will hold a public meeting at 7 
p.m. on Thursday, May 20, 1993, at the Rockingham 
County Administration Office, Board of Supervisors Room, 
20 East Gay Street, Harrisonburg, to receive views and 
comments and to answer questions of the public. 

Accessibility tQ oersons with disabilities: The meetings are 
being held at public facilities believed to be accessible to 
persons with disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton at the address below or by telephone at (804) 
527-5162 or TDD (804) 527-4261. Persons needing 
interpreter services for the deaf must notify Ms. Dalton no 
later than Thursday, April 29, 1993. 

Statutory Authority: § 62.1-246 of the Code of Virginia. 

Written comments may be submitted until 4 p.m. on May 
28, 1993, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Water Control 
Board intends to consider promulgating regulations entitled: 
VR 680-15-06. James River Surface Water Management 
Area (The Richmond Metropolitan Area), The purpose of 
the proposed action is to define the boundaries of the 
surface water management area and establish the flow 
level at which permit conditions will be in effect. 

Need: Surface water management areas are needed where 
low flow conditions threaten, or could threaten, beneficial 
stream uses. The Code of Virginia, § 62.1-246, provides 

Monday, April 19, 1993 
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local governments the right to petition the board for 
consideration of surface water management areas. The 
board has received a petition from the Henrico County 
Board of Supervisors requesting a surface water 
management area for the James River. 

Substance and ourpose: The purpose of a surface water 
management area is to provide for the protection of 
beneficial uses of designated surface waters of the 
Commonwealth during periods of drought by managing the 
supply of surface water in order to balance competing 
beneficial uses. By adopting this regulation the 
Commonwealth is protecting the beneficial uses of the 
James River in the Richmond metropolitan area for the 
public welfare, health and safety of the citizens of the 
Commonwealth. 

The proposed ·regulation will define the boundaries of the 
surface water management area and establish the flow 
level at which permit conditions will be in effect. Existing 
water users as of July I, 1989, will have to apply for a 
Surface Water Withdrawal Certificate which will contain a 
board-approved water conservation or management plan. If 
an existing user wants to increase his withdrawal, he will 
have to apply for a Surface Water Withdrawal Permit. 
Surface water users in existence after July 1, 1989, will 
have to apply for a Surface Water Withdrawal Permit 
which will contain withdrawal limits, instream flow 
conditions and a water conservation or management plan. 

Estimated imoact: The proposed regulation will impact 
persons withdrawing surface water equal to or greater 
than 300,000 gallons per month from the James River in 
the Richmond metropolitan area. The staff estimates 10 
surface water withdrawers in the proposed area will be 
required to obtain Surface Water Withdrawal Permits or 
Certificates from the State Water Control Board. There 
may be some agricultural irrigators who are not currently 
reporting their use. Some counties are not direct 
withdrawers but purchase water from a withdrawer and 
will therefore be impacted, such as Chesterfield, Hanover 
and Henrico Counties. 

It is estimated that the time required of each affected 
withdrawer to fill out the application forms and to prepare 
water conservation or management plans will be no more 
than 40 hours. Simple operations such as agricultural 
irrigation will require less time. Assistance in filling out 
the application forms and in developing water conservation 
or management plans will be available from the State 
Water Control Board. 

Applicants for permits or certificates, except for certain 
agricultural uses, will have to pay a fee of up to $3,000 
depending on the type of withdrawal. It should be noted 
that these permit fees are established in a separate 
regulation, Fees for Permits and Certificates (VR 
680-01-01), which is in the process of being adopted by the 
board. 

These regulations also impact the board. This is a new 

program and additional staffing will be needed. The 
staffing and budget implications are not known at this 
time. However, the cost of administering this program 
should be partially offset by the revenue from permit fees. 

Issues: Issues under consideration include whether the 
board should adopt the proposed surface water 
management area and issue Surface Water Withdrawal 
Permits and Surface Water Withdrawal Certificates. 
Additional issues are minimum instream flow levels, the 
boundaries of the area and guidelines for conservation and 
management plans. 

Public meeting: The board will hold a public meeting at 7 
p.m. on Monday, May 24, 1993, in the Board Room at the 
State Water Control Board's office, Innsbrook Corporate 
Center, 4900 Cox Road, Glen Allen, to receive views and 
comments and to answer questions of the public. 

Accessibility ffi persons with disabilities: The meetings are 
being held at public facilities believed to be accessible to 
persons with disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton at the address below or by telephone at (804) 
527-5162 or TDD (804) 527-4261. Persons needing 
interpreter services for the deaf must notify Ms. Dalton no 
later than Thursday, April 29, 1993. 

Statutory Authority: § 62.1-246 of the Code of Virginia. 

Written comments may be submitted until 4 p.m. on May 
28, 1993, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Water Control 
Board intends to consider amending regulations entitled: 
VR 680·21·00. Water Quality Standards (VR 680·21·07.1 b 
(Potomac Embayment Standards). The purpose of the 
proposed action is to consider amendments to the Potomac 
Embayment Standards. 

Need: The board adopted the Potomac Embayment 
Standards (PES) in 1971 to address serious nutrient 
enrichment problems evident in the Virginia embayments 
and Potomac River at that time. These standards apply to 
sewage treatment plants discharging into Potomac River 
embayments in Virginia from Jones Point to the Route 301 
bridge and for expansions of existing plants discharging 
into the nontidal tributaries of these embayments. 

Based upon these standards, several hundred million 
dollars were spent during the 1970s and 1980s upgrading 
major treatment plants in the City of Alexandria and the 
Counties of Arlington, Fairfax, Prince William, and 
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Stafford. Today these localities operate highly sophisticated 
advanced wastewater treatment plants which have 
contributed a great deal to the dramatic improvement in 
the water quality of the upper Potomac estuary. 

Even before the planned upgrades at these facilities were 
completed, questions arose over the high capital and 
operating costs that would result from meeting all of the 
requirements contained in the PES. Questions also arose 
due to the fact that the PES were blanket effluent 
standards that applied equally to different bodies of water. 
Therefore, in 1978 the board committed to reevaluate the 
PES. In 1984, a major milestone was reached when the 
Virginia Institute of Marine Science (VIMS) completed 
state-of-the-art models for each of the embayments. The 
board then selected the Northern Virginia Planning District 
Commission (NVPDC) to conduct waste load allocation 
studies of the Virginia embayments using the VIMS 
models. In 1988, these studies were completed and effluent 
limits were developed for each major facility that would 
protect the embayments and the mainstem of the Potomac 
river. However, the PES were not amended to reflect the 
results of these efforts. 

Since the PES have not been amended or repealed, 
VPDES permits have included the PES as effluent limits. 
Since the plants cannot meet all of the requirements of 
the PES, the plant owners have operated under consent 
orders or consent decrees with operating effluent limits for 
the treatment plants that were agreed upon by the owners 
and the board. 

In 1991, several Northern Virginia jurisdictions with 
embayment treatment plants submitted a petition to the 
board requesting that the board address the results of the 
VIMS/NVPDC studies and that the PES be replaced with a 
descriptive process for establishing effluent limits for these 
plants to meet water quality standards. The petitioners 
claimed the current standards do not allow for 
scientifically based permit limits. 

A board staff workgroup was formed to consider the 
changes to the PES recommended by the petitioners. At 
their June 1991 meeting, the board authorized holding a 
public hearing to solicit comments on proposed 
amendments based upon the recommendations of the work 
group. These amendments would allow permit-by-permit 
development of appropriate effluent limits for the affected 
discharges using the board's Permit Regulation and Water 
Quality Standards Regulation. They would also apply a 
total phosphorus effluent limit of 0.18 mg/1 which is the 
regionally agreed limit to protect the embayments and the 
upper Potomac estuary from nutrient enrichment. 

Based upon the request of Fairfax County, a hearing was 
not scheduled on the proposed amendments so the 
petitioners could consider revisions to their original 
petition. By letter dated October 28, 1992, Fairfax County 
requested the board to proceed with a revised petition to 
change the PES. The revised petition was supported by the 
Counties of Arlington, Prince William, and Stafford and the 
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Alexandria Sanitation Authority. 

Substance and purpose: The purpose of this proposed 
regulatory action is to consider amendments to the 
Potomac Embayment Standards. 

Under the recent petition from the Northern Virginia 
localities for amending the PES, minimum effluent limits 
are retained in the standards and state-of-the-art modeling 
is required to be performed for construction of any major 
new plant or expansion of an existing plant. 

Information on the following issues would help the board 
develop appropriate amendments to the PES: 

Adopting the amendments included with the revised 
petition from the local governments, 

Repealing the Potomac Embayment Standards and 
using the Permit Regulation and Water Quality 
Standards Regulation to determine effluent limits, 

Replacing the standards with a comprehensive policy 
to protect the Potomac Embayments (similar to the 
approach used with the Occoquan Policy), and 

Coverage of existing small sewage treatment plants 
and single family home discharges by the Potomac 
Embayment Standards. 

Estimated impact: Amendments to the Potomac 
Embayment Standards would impact eight major and 
several smaller sewage treatment plants discharging to the 
Potomac embayments. Upgrading the existing treatment 
plants to meet the current standards would cost millions of 
dollars. The alternatives identified thus far for amending 
the current standards would result in significant cost 
savings. 

Alternatives: Three alternatives have so far been 
identified: (i) no change to the current standards; (ii) 
amend the standards to remove specific effluent limits and 
rely on the Permit Regulation and Water Quality Standards 
Regulation (approach previously authorized for hearing by 
the Board); or (iii) amend the standards by changing the 
specific effluent limits (local government petition). 

Public meeting: The board will hold a public meeting to 
receive views and comments on the local government 
petition as well as other comments on amending the 
Potomac Embayment Standards. The meeting will be held 
at 7 p.m. on Wednesday, May 19, 1993, Fairfax County 
Government Center, Conference Center, Rooms 4 and 5, 
12000 Government Center Parkway, Fairfax. 

Accessibility tQ persons with disabilities: The meeting is 
being held at a public facility believed to be accessible to 
persons with disabilities. Any person with questions on the 
accessibility of the facilities should contact Doneva A. 
Dalton at the address listed below or by telephone at 
(804) 527-5162 or TDD (804) 527- 4261. Persons needing 
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interpreter services for the deaf must notify Mrs. Dalton 
no later than Thursday, April 29, 1993. 

Statutory Authority: § 62.1-44.15 (3a) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on May 
24, 1993, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Alan E. Pollock, Chesapeake Bay Program, 
Department of Environmental Quality, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5155. 
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Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

STATE AIR POLLUTION CONTROL BOARD 

Title Qf Regulation: VR 120-01. Regulations for the 
Control and Abatement of Air Pollution (Revision MM -
VR 120-01-01, VR 120-01-02, VR 120-08-02). 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public Hearing Date: May 26, 1993 - 10 a.m. 
Written comments may be submitted until close of 
business June 19, 1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

The regulation amendments concern provisions 
covering prevention of significant deterioration (PSD) 
and are summarized below: 

1. Definitions are revised to coincide with federal 
definitions, or to provide more detail. 

2. Procedures are revised to coincide with federal 
procedures. 

3. Procedures appropriate to a federally-managed 
program are revised to reflect a state-managed 
program. 

4. Transition provisions that are no longer applicable 
are removed. 

The amendments are being proposed in § 120-01-02 in 
Part I (General Definitions) and § 120-08-02 in Part 
VIII (Permits for Stationary Sources). 

VR 120-01. Regulations for the Control and Abatement of 
Air Pollution (Revision MM - VR 120-01-01, VR 120-01-02, 
VR 120-08-02). 

PART I. 
GENERAL DEFINITIONS. 

§ 120-01-01. General. 

A. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the words 
or terms shall have the meanings given them in § 
120-01-02. 

B. Unless specifically defined in the Virginia Air 
Pollution Control Law or in these regulations, terms used 
shall have the meanings commonly ascribed to them by 
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recognized authorities. 

C. In addition to the definitions given in this part, some 
other major divisions (i.e. parts, rules, etc.) of these 
regulations have within them definitions for use with that 
specific major division. 

§ 120-01-02. Terms defined. 

"Actual emissions rate" means the actual rate of 
emissions of a pollutant from an emissions unit. In general 
acutual emissions shall equal the average rate, in tons per 
year, at which the unit actually emitted the pollutant 
during the most recent two·year period or some other 
two.year period which is representative of normal source 
operation. If the board determines that no two-year period 
is representative of normal source operation, the board 
shall allow the use of an alternative period of time upon a 
determination by the board that it is more representative 
of normal source operation. Actual emissions shall be 
calculated using the unit's actual operating hours, 
production rates, and types of materials processed, stored, 
or combusted during the selected time period. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Administrator" means the administrator of the U.S. 
Environmental Protection Agency (EPA) or his authorized 
representative. 

"Affected facility" means, with reference to a stationary 
source, any part, equipment, facility, installation, apparatus, 
process or operation to which an emission standard is 
applicable or any other facility so designated. 

"Air pollution" means the presence in the outdoor 
atmosphere of one or more substances which are or may 
be harmful or injurious to human health, welfare or 
safety; to animal or plant life; or to property; or which 
unreasonably interfere with the enjoyment by the people 
of life or property. 

"Air quality" means the specific measurement in the 
ambient air of a particular air pollutant at any given time. 

"Air quality control region" means any area designated 
as such in Appendix B. 

"Air quality maintenance area" means any area which, 
due to current air quality or projected growth rate or 
both, may have the potential for exceeding any ambient 
air quality standard set forth in Part III within a 
subsequent 10-year period and designated as such in 
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"Alternative method" means any method of sampling 
and analyzing for an air pollutant which is not a reference 
or equivalent method, but which has been demonstrated to 
the satisfaction of the board, in specific cases, to produce 
results adequate for its determination of compliance. 

"Ambient air" means that portion of the atmosphere, 
external to buildings, to which the general public has 
access. 

"Ambient air quality standard" means any primary or 
secondary standard designated as such in Part Ill. 

"Board" means the State Air Pollution Control Board or 
its designated representative. 

"Class I area" means any prevention of significant 
deterioration area (i) in which virtually any deterioration 
of existing air quality is considered significant and (ii) 
designated as such in Appendix L. 

"Class II area" means any prevention of significant 
deterioration area (i) in which any deterioration of 
existing air quality beyond that normally accompanying 
well-controlled growth is considered significant and (ii) 
designated as such in Appendix L. 

"Class III area" means any prevention of significant 
deterioration area (i) in which deterioration of existing air 
quality to the levels of the ambient air quality standards is 
permitted and (ii) designated as such in Appendix L. 

"Confidential information" means secret formulae, secret 
processes, secret methods or other trade secrets which are 
proprietary information certified by the signature of the 
responsible person for the owner to meet the following 
critieria: (i) information for which the owner has been 
taking and will continue to take measures to protect 
confidentiality; (ii) information that has not been and is 
not presently reasonably obtainable without the owner's 
consent by private citizens or other firms through 
legitimate means other than discovery based on a showing 
of special need in a judicial or quasi-judicial proceeding; 
(iii) information which is not publicly available from 
sources . other than the owner; and (iv) information the 
disclosure of which would cause substantial harm to the 
owner. 

"Consent agreement" means an agreement that the 
owner or any other person will perform specific actions 
for the purpose of diminishing or abating the causes of air 
pollution or for the purpose of coming into compliance 
with these regulations, by mutual agreement of the owner 
or any other person and the board. 

"Consent order" means a consent agreement issued as 
an order. Such orders may be issued without a hearing. 

"Continuous monitoring system" means the total 

equipment used to sample and condition (if applicable), to 
analyze, and to provide a permanent continuous record of 
emissions or process parameters. 

"Control program" means a plan formulated by the 
owner of a stationary source to establish pollution 
abatement goals, including a compliance schedule to 
achieve such goals. The plan may be submitted voluntarily, 
or upon request or by order of the board, to ensure 
compliance by the owner with standards, policies and 
regulations adopted by the board. The plan shall include 
system and equipment information and operating 
performance projections as required by the board for 
evaluating the probability of achievement. A control 
program shall contain the following increments of progress: 

1. The date by which contracts for emission control 
system or process modifications are to be awarded, or 
the date by which orders are to be issued for the 
purchase of component parts to accomplish emission 
control or process modification. 

2. The date by which the on-site construction or 
installation of emission control equipment or process 
change is to be initiated. 

3. The date by which the on-site construction or 
installation of emission control equipment or process 
modification is to be completed. 

4. The date by which final compliance is to be 
achieved. 

"Criteria pollutant" means any pollutant for which an 
ambient air quality standard is established under Part Ill. 

"Day" means a 24-hour period beginning at midnight. 

"Delayed compliance order" means any order of the 
board issued after an appropriate hearing to an owner 
which postpones the date by which a stationary source is 
required to comply with any requirement contained in the 
applicable State Implementation Plan. 

"Department" means any employee or other 
representative of the Virginia Department of Air Pollution 
Control, as designated by the executive director. 

"Dispersion technique" 

1. Means any technique which attempts to affect the 
concentration of a pollutant in the ambient air by: 

a. Using that portion of a stack which exceeds good 
engineering practice stack height; 

b. Varying the rate of emission of a pollutant 
according to. atmospheric conditions or ambient 
concentrations of that pollutant; or 

c. Increasing final exhaust gas plume rise by, 
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manipulating source process parameters, exhaust gas 
parameters, stack parameters, or combining exhaust 
gases from several existing stacks into one stack; or 
other selective handling of exhaust gas streams so 
as to increase the exhaust gas plume rise. 

2. The preceding sentence does not include: 

a. The reheating of a gas stream, following use of a 
pollution control system, for the purpose of 
returning the gas to the temperature at which it was 
originally discharged from the facility generating the 
gas stream; 

b. The merging of exhaust gas streams where: 

(1) The owner demonstrates that the facility was 
originally designed and constructed with such 
merged gas streams; 

(2) After July 8, 1985, such merging is part of a 
change in operation at the facility that includes the 
installation of pollution controls and is accompanied 
by a net reduction in the allowable emissions of a 
pollutant. This exclusion from the definition of 
"dispersion techniques" shall apply only to the 
emission limitation for the pollutant affected by such 
change in operation; or 

(3) Before July 8, 1985, such merging was part of a 
change in operation at the facility that included the 
installation of emissions control equipment or was 
carried out for sound economic or engineering 
reasons. Where there was an increase in the 
emission limitation or, in the event that no emission 
limitation was in existence prior to the merging, an 
increase in the quantity of pollutants actually 
emitted prior to the merging, the board shall 
presume that merging was significantly motivated by 
an intent to gain emissions credit for greater 
dispersion. Absent a demonstration by the owner 
that merging was not significantly motivated by such 
intent, the board shall deny credit for the effects of 
such merging in calculating the allowable emissions 
for the source; 

c. Smoke management in agricultural or silvicultural 
prescribed burning programs; 

d. Episodic restrictions on residential woodburning 
and open burning; or 

e. Techniques under subdivision c of this 
definition which increase final exhaust gas plume 
rise where the resulting allowable emissions of 
sulfur dioxide from the facility do not exceed 5,000 
tons per year. 

"Emergency" means a situation that immediately and 
unreasonably affects, or has the potential to immediately 
and unreasonably affect, public health, safety or welfare; 
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the health of animal or plant life; or property, whether 
used for recreational, commercial, industrial, agricultural 
or other reasonable use. 

"Emergency special order" means any order of the 
board issued under the provisions of § 10.1-1309 B, after 
declaring a state of emergency and without a hearing, to 
owners who are permitting or causing air pollution, to 
cease such pollution. Such orders shall become invalid if 
an appropriate hearing is not held within 10 days after the 
effective date. 

"Emission limitation" means any requirement established 
by the board which limits the quantity, rate, or 
concentration of continuous emissions of air pollutants, 
including any requirements which limit the level of 
opacity, prescribe equipment, set fuel specifications, or 
prescribe operation or maintenance procedures to assure 
continuous emission reduction. 

"Emission standard" means any provision of Parts IV, V 
or VI which prescribes an emission limitation, or other 
requirements that control air pollution emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any air 
pollutant. 

"Equivalent method" means any method of sampling and 
analyzing for an air pollutant which has been 
demonstrated to the satisfaction of the board to have a 
consistent and quantitative relationship to the reference 
method under specified conditions. 

"Excess emissions" means emissions of air pollutant in 
excess of an emission standard. 

"Excessive concentration" is defined for the purpose of 
determining good engineering practice (GEP) stack height 
under subdivision 3 of the GEP definition and means: 

1. For sources seeking credit for stack height 
exceeding that established under subdivision 2 of the 
GEP definition, a maximum ground-level concentration 
due to emissions from a stack due in whole or part to 
downwash, wakes, and eddy effects produced by 
nearby structures or nearby terrain features which 
individually is at least 40% in excess of the maximum 
concentration experienced in the absence of such 
downwash, wakes, or eddy effects and which 
contributes to a total concentration due to emissions 
from all sources that is greater than an ambient air 
quality standard. For sources subject to the provisions 
of § 120-08-02, an excessive concentration alternatively 
means a maximum groundmlevel concentration due to 
emissions from a stack due in whole or part to 
downwash, wakes, or eddy effects produced by nearby 
structures or nearby terrain features which 
individually is at least 40% in excess of the maximum 
concentration experienced in the absence of the 
maximum concentration experienced in the absence of 
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such downwash, wakes, or eddy effects and greater 
than a prevention of significant deterioration 
increment. The allowable emission rate to be used in 
making demonstrations under this provision shall be 
prescribed by the new source performance standard 
that is applicable to the source category unless the 
owner demonstrates that this emiSSIOn rate is 
infeasible. Where such demonstrations are approved by 
the board, an alternative emission rate shall be 
established in consultation with the owner; 

2. For sources seeking credit after October II, 1983, 
for increases in existing stack heights up to the 
heights established under subdivision 2 of the GEP 
definition, either (i) a maximum ground-level 
concentration due in whole or part to downwash, 
wakes or eddy effects as provided in subdivision 1 of 
this definition, except that the emission rate specified 
by any applicable state implementation plan (or, in 
the absence of such a limit, the actual emission rate) 
shall be used, or (ii) the actual presence of a local 
nuisance caused by the existing stack, as determined 
by the board; and 

3. For sources seeking credit after January 12, 1979, 
for a stack height determined under subdivision 2 of 
the GEP definition where the board requires the use 
of a field study or fluid model to verify GEP stack 
height, for sources seeking stack height credit after 
November 9, 1984, based on the aerodynamic 
influence of cooling towers, and for sources seeking 
stack height credit after December 31, 1970, based on 
the aerodynamic influence of structures not adequately 
represented by the equations in subdivision 2 of the 
GEP definition, a maximum ground-level concentration 
due in whole or part to downwash, wakes or eddy 
effects that is at least 40% in excess of the maximum 
concentration experienced in the absence of such 
downwash, wakes, or eddy effects. 

"Executive director" means the executive director of the 
Virginia Department of Air Pollution Control or his 
designated representative. 

"Existing source" means any stationary source other 
than a new source or modified source. 

"Facility" means something that is built, installed or 
established to serve a particular purpose; includes, but is 
not limited to, buildings, installations, public works, 
businesses, commercial and industrial plants, shops and 
stores, heating and power plants, apparatus, processes, 
operations, structures, and equipment of all types. 

"Federal Clean Air Act" means 42 USC 7401 et seq., 91 
Stat 685. 

"Formal hearing" means board processes other than 
those informational or factual inquiries of an informal 
nature provided in §§ 9-6.14:7.1 and 9-6.14:11 of the 
Administrative Process Act and includes only (i) 

opportunity for private parties to submit factual proofs in 
formal proceedings as provided in § 9-6.14:8 of the 
Administrative Process Act in connection with the making 
of regulations or (ii) a similar right of private parties or 
requirement of public agencies as provided in § 9-6.14:12 
of the Administrative Process Act in connection with case 
decisions. 

"Good engineering practice" (GEP) stack height means 
the greater of: 

1. 65 meters, measured from the ground-level 
elevation at the base of the stack; 

2. a. For stacks in existence on January 12, 1979, and 
for which the owner had obtained all applicable 
permits or approvals required under Part Vlll, 

Hg ~ 2.5H, 

provided the owner produces evidence that this 
equation was actually relied on in establishing an 
emission limitation; 

b. For all other stacks, 

Hg ~ H + 1.51., 

where: 

Hg good engineering practice stack height, 
measured from the ground-level elevation at the 
base of the stack, 

H ~ height of nearby structure(s) measured from 
the ground-level elevation at the base of the stack, 

L ~ lesser dimension, height or projected width, of 
nearby structure(s) provided that the board may 
require the use of a field study or fluid model to 
verify GEP stack height for the source; or 

3. The height demonstrated by a fluid model or a 
field study approved by the board, which ensures that 
the emissions from a stack do not result in excessive 
concentrations of any air pollutant as a result of 
atmospheric downwash, wakes, or eddy effects created 
by the source itself, nearby structures or nearby 
terrain features. 

"Hazardous air pollutant" means an air pollutant to 
which no ambient air quality standard is applicable and 
which in the judgment of the administrator causes, or 
contributes to, air pollution which may reasonably be 
anticipated to result in an increase in mortality or an 
increase in serious irreversible, or incapacitating 
reversible, illness. 

"Isokinetic sampling" means sampling in which the 
linear velocity of the gas entering the sampling nozzle is 
equal to that of the undisturbed gas stream at the sample 
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"Locality" means a city, town, county or other public 
body created by or pursuant to state law. 

"Malfunction" means any sudden failure of air pollution 
control equipment, of process equipment, or of a process 
to operate in a normal or usual manner, which failure is 
not due to intentional misconduct or negligent conduct on 
the part of the owner or other person. 

"Metropolitan statistical area" means any area 
designated as such in Appendix G. 

"Monitoring device" means the total equipment used to 
measure and record (if applicable) process parameters. 

"Nearby" as used in the definition of good engineering 
practice (GEP) is defined for a specific structure or 
terrain feature and 

I. For purposes of applying the formulae provided in 
subdivision 2 of the GEP definition means that 
distance up to five times the lesser of the height or 
the width dimension of a structure, but not greater 
than 0.8 km (1/2 mile), and 

2. For conducting demonstrations under subdivision 3 
of the GEP definition means not greater than 0.8 km 
(1/2 mile), except that the portion of a terrain feature 
may be considered to be nearby which falls within a 
distance of up to 10 times the maximum height (HI) 
of the feature, not to exceed 2 miles if such feature 
achieves a height (HI) 0.8 km from the stack that is 
at least 40% of the GEP stack height determined by 
the formulae provided in subdivision 2 b of the GEP 
definition or 26 meters, whichever is greater, as 
measured from the ground-level elevation at the base 
of the stack. The height of the structure or terrain 
feature is measured from the ground-level elevation at 
the base of the stack. 

"Nitrogen oxides" means all oxides of nitrogen except 
nitrous oxide, as measured by test methods set forth in 40 
CFR Part 60. 

"Nonattainment area" means any area which is shown 
by air quality monitoring data or, where such data are not 
available, which is calculated by air quality modeling (or 
other methods determined by the board to be reliable) to 
exceed the levels allowed by the ambient air quality 
standard for a given pollutant including, but not limited to, 
areas designated as such in Appendix K. 

"One hour" means any period of 60 consecutive minutes. 

"One~hour period" means any period of 60 consecutive 
minutes commencing on the hour. 

"Order" means any decision or directive of the board, 
.including special orders, emergency special orders and 
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orders of all types, rendered for the purpose of 
diminishing or abating the causes of air pollution or 
enforcement of these regulations. Unless specified 
otherwise in these regulations, orders shall only be issued 
after the appropriate hearing. 

"Organic compound" means any chemical compound of 
carbon excluding carbon monoxide, carbon dioxide, 
carbonic disulfide, carbonic acid, metallic carbides, 
metallic carbonates and ammonium carbonate. 

"Owner" means any person, including bodies politic and 
corporate, associations, partnerships, personal 
representatives, trustees and committees, as well as 
individuals, who owns, leases, operates, controls or 
supervises a source. 

"Particulate matter" means any airborne finely divided 
solid or liquid material with an aerodynamic diameter 
smaller than 100 micrometers. 

"Particulate matter emissions" means all finely divided 
solid or liquid material, other than uncombined water, 
emitted to the ambient air as measured by the applicable 
reference method, or an equivalent or alternative method. 

"Party" means any person named in the record who 
actively participates in the administrative proceeding or 
offers comments through the public participation process. 
The term "party" also means the department. 

"PMI 0" means particulate matter with an aerodynamic 
diameter less than or equal to a nominal 10 micrometers 
as measured by the applicable reference method or an 
equivalent method. 

"PMI 0 emissions" means finely divided solid or liquid 
material, with an aerodynamic diameter less than or equal 
to a nominal 10 micrometers emitted to the ambient air 
as measured by the applicable reference method, or an 
equivalent or alternative method. 

"Performance test" means a test for determining 
emissions from new or modified sources. 

"Person" means an individual, corporation, partnership, 
association, a governmental body, a municipal corporation, 
or any other legal entity. 

"Pollutant" means any substance the presence of which 
in the outdoor atmosphere is or may be harmful or 
injurious to human health, welfare or safety, to animal or 
plant life, or to property, or which unreasonably interferes 
with the enjoyment by the people of life or property. 

"Prevention of significant deterioration area" means any 
area not designated as a nonattainment area in Appendix 
K for a particular pollutant and designated as such in 
Appendix L. 

"Proportional sampling" means sampling at a rate that 
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produces a constant ratio of sampling rate to stack gas 
flow rate. 

"Public hearing" means, unless indicated otherwise, an 
informal proceeding, similar to that provided for in § 
9-6.14:7.1 of the Administrative Process Act, held to afford 
persons an opportunity to submit views and data relative 
to a matter on which a decision of the board is pending. 

"Reference method" means any method of sampling and 
analyzing for an air pollutant as described in the following 
EPA regulations: 

1. For ambient air quality standards in Part III: the 
applicable appendix of 40 CFR Part 50 or any method 
that has been designated as a reference method in 
accordance with 40 CFR Part 53, except that it does 
not include a method for which a reference 
designation has been canceled in accordance with 40 
CFR 53.!1 or 40 CFR 53.16. 

2. For emission standards in Parts IV and V: Appendix 
A of 40 CFR Part 60. 

3. For emission standards in Part VI: Appendix B of 
40 CFR Part 61. 

"Regional director" means the regional director of an 
administrative region of the Department of Air Pollution 
Control or his designated representative. 

"Reid vapor pressure" means the absolute vapor 
pressure of volatile crude oil and volatile nonviscous 
petroleum liquids except liquefied petroleum gases as 
determined by American Society for Testing and Materials, 
Standard D323-82, Test Method for Vapor Pressure of 
Petroleum Products (Reid Method) (see Appendix M). 

"Run" means the net period of time during which an 
emission sampling is collected. Unless otherwise specified, 
a run may be either intermittent or continuous within the 
limits of good engineering practice. 

"Shutdown" means the cessation of operation of an 
affected facility for any purpose. 

"Source" means any one or combination of the 
following: buildings, structures, facilities, installations, 
articles, machines, equipment, landcraft, watercraft, 
aircraft or other contrivances which contribute, or may 
contribute, either directly or indirectly to air pollution. 
Any activity by any person that contributes, or may 
contribute, either directly or indirectly to air pollution, 
including, but not limited to, open burning, generation of 
fugitive dust or emissions, and cleaning with abrasives or 
chemicals. 

"Special order" means any order of the board issued: 

l. Under the provisions of § 10.1-1309: 

a. To owners who are permitting or causing air 
pollution to cease and desist from such pollution; 

b. To owners who have failed to construct facilities 
in accordance with or have failed to comply with 
plans for the control of air pollution submitted by 
them to, and approved by the board, to construct 
such facilities in accordance with or otherwise 
comply with such approved plan; 

c. To owners who have violated or failed to comply 
with the terms and provisions of any order or 
directive issued by the board to comply with such 
terms and provisions; 

d. To owners who have contravened duly adopted 
and promulgated air quality standards and policies 
to cease and desist from such contravention and to 
comply with such air quality standards and policies; 
and 

e. To require any owner to comply with the 
provisions of this chapter and any decision of the 
board; or 

2. Under the proviSiOns of § 10.1-1309.1 requmng that 
an owner file with the board a plan to abate, control, 
prevent, remove, or contain any substantial and 
imminent threat to public health or the environment 
that is reasonably likely to occur if such source ceases 
operations. 

"Stack" means any point in a source designed to emit 
solids, liquids or gases into the air, including a pipe or 
duct, but not including flares. 

"Stack in existence" means that the owner had: 

l. Begun, or caused to begin, a continuous program of 
physical on site construction of the stack; or 

2. Entered into binding agreements or contractual 
obligations, which could not be canceled or modified 
without substantial loss to the owner, to undertake a 
program of construction of the stack to be completed 
in a reasonable time. 

"Standard conditions" means a temperature of 20' C 
(68' F) and a pressure of 760 mm of Hg (29.92 in. of 
Hg). 

"Standard of performance" means any provision of Part 
V which prescribes an emission limitation or other 
requirements that control air pollution emissions. 

"Startup" means the setting in operation of an affected 
facility for any purpose. 

"State Implementation Plan" means the plan, including 
the most recent revision thereof, which has been approved 
or promulgated by the administrator, U.S. Environmental 
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Protection Agency, under Section 110 of the federal Clean 
Air Act, and which implements the requirements of 
Section llO. 

"Stationary source" means any building, structure, 
facility or installation which emits or may emit any air 
pollutant. A stationary source shall include all of the 
pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same two-digit code) as described in the 
Standard Industrial Classification Manual (see Appendix 
M). 

"Total suspended particulate (TSP)" means particulate 
matter as measured by the reference method described in 
Appendix B of 40 CFR Part 50. 

"True vapor pressure" means the equilibrium partial 
pressure exerted by a petroleum liquid as determined in 
accordance with methods described in American 
Petroleum Institute (API) Publication 2517, Evaporation 
Loss from External Floating-Roof Tanks (see Appendix M). 
The API procedure may not be applicable to some high 
viscosity or high pour crudes. Available estimates of true 
vapor pressure may be used in special cases such as 
these. 

"Urban area" means any area consisting of a core city 
with a population of 50,000 or more plus any surrounding 
localities with a population density of 80 persons per 
square mile and designated as such in Appendix C. 

"Vapor pressure," except where specific test methods 
are specified, means true vapor pressure, whether 
measured directly, or determined from Reid vapor 
pressure by use of the applicable nomograph in API 
Publication 2517, Evaporation Loss from External 
Floating-Roof Tanks (see Appendix M). 

"Variance" means the temporary exemption of an owner 
or other person from these regulations, or a temporary 
change in these regulations as they apply to an owner or 
other person. 

"Virginia Air Pollution Control Law" means Chapter 13 
(§ 10.1-1300 et seq.) of Title 10.1 of the Code of Virginia. 

"Virginia Register Act" means Chapter 1.2 (§ 9-6.15 et 
seq.) of Title 9 of the Code of Virginia. 

"Volatile organic compound" means any compound of 
carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and 
ammonium carbonate, which participates in atmospheric 
photochemical reactions. 
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1. This includes any such organic compounds which 
have been determined to have negligible 
photochemical reactivity other than the following: 

a. Methane; 

b. Ethane; 

c. Methylene chloride (dichloromethane); 

d. 1,1,1-trichloroethane (methyl chloroform); 

e. 1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113); 

f. Trichlorofluoromethane (CFC-11); 

g. Dichlorodifluoromethane (CFC-12); 

h. Chlorodifluoromethane (CFC-22); 

i. Trifluoromethane (FC-23); 

j. 1,2-dichloro 1,1,2,2,-tetrafluoroethane (CFC-114); 

k. Chloropentafluoroethane (CFC-115); 

l. 1,1,1-trifluoro 2,2-dichloroethane (HCFC-123); 

m. 1,1,1,2-tetrafluoroethane (HFC-134a); 

n. 1,1-dichloro 1-fluoroethane (HCFC-14lb); 

o. 1-chloro 1,1-difluoroethane (HCFC-142b); 

p. 2-chloro-1 ,1, I ,2-tetrafluoroethane (HCFC-124); 

q. Pentafluoroethane (HFC-125); 

r. 1,1,2,2-tetrafluoroethane (HFC-134); 

s. I, 1, 1-trifluoroethane (HFC-143a); 

t. 1,1-difluoroethane (HFC-152a); and 

u. Perfluorocarbon compounds which fall into these 
classes: 

(1) Cyclic, branched, or linear, completely 
fluorinated alkanes; 

(2) Cyclic, branched, or linear, completely 
fluorinated ethers with no unsaturations; 

(3) Cyclic, branched, or linear, completely 
fluorinated tertiary amines with no unsaturations; 
and 

( 4) Sulfur containing per!luorocarbons with no 
unsaturations and with sulfur bonds only to carbon 
and fluorine. 

Monday, April 19, 1993 



Proposed Regulations 

2. For purposes of determining compliance with 
emissions standards, volatile organic compounds shall 
be measured by the appropriate reference method in 
accordance with the provisions of § 120-04-03 or § 
120-05-03, as applicable. Where such a method also 
measures compounds with negligible photochemical 
reactivity, these negligibly-reactive compounds may be 
excluded as a volatile organic compound if the 
amount of such compounds is accurately quantified, 
and such exclusion is approved by the board. 

3. As a precondition to excluding these compounds as 
volatile organic compounds or at any time thereafter, 
the board may require an owner to provide 
monitoring or testing methods and results 
demonstrating, to the satisfaction of the board, the 
amount of negligibly-reactive compounds in the 
emissions of the source. 

4. Exclusion of the above compounds in this definition 
in effect exempts such compounds from the provisions 
of emission standards for volatile organic compounds. 
The compounds are exempted on the basis of being so 
inactive that they will not contribute significantly to 
the formation of ozone in the troposphere. However, 
this exemption does not extend to other properties of 
the exempted compounds which, at some future date, 
may require regulation and limitation of their use in 
accordance with requirements of the federal Clean Air 
Act. 

"Welfare" means that language referring to effects on 
welfare includes, but is not limited to, effects on soils, 
water, crops, vegetation, man-made materials, animals, 
wildlife, weather, visibility and climate, damage to and 
deterioration of property, and hazards to transportation, as 
well as effects on economic values and on personal 
comfort and well being. 

PART V!ll. 
PERMITS FOR STATIONARY SOURCES. 

§ 120-08-02. Permits - major 
modifications locating in 
deterioration areas. 

A. Applicability. 

stationary sources and major 
prevention of significant 

1. The provisions of this section apply to the 
construction of any major stationary source or major 
modification. 

2. The provisions of this section apply in prevention of 
significant deterioration areas designated in Appendix 
L. 

3. Where a source is constructed or modified in 
contemporaneous increments which individually are 
not subject to approval under this section and which 
are not part of a program of construction or 
modification in planned incremental phases approved 

by the board, all such increments shall be added 
together for determining the applicability of this 
section. An incremental change is contemporaneous 
with the particular change only if it occurs between 
the date five years before construction on the 
particular change commences and the date that the 
increase from the particular change occurs. 

4. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new or 
modified sources" or "stationary sources" are 
applicable to the construction of all major stationary 
sources and major modifications. 

b. Any emissions units not subject to the provisiOns 
of this section may be subject to the provisions of § 
120-08-01 or § 120-08-03. 

5. Unless otherwise approved by the board or 
prescribed in these regulations, when this sed ion is 
amended, the previous provisions of this section shall 
remain in effect for all applications that are deemed 
complete under the provisions of subdivision R 1 of 
this section prior to the effective date of the amended 
section. Any permit applications that have not been 
determined to be complete as of the effective date of 
the amendments shall be subject to the new 
provisions. 

B. Definitions. 

L As used in this section, all words or terms not 
defined herein shall have the meaning given them in 
Part I, unless otherwise required by context. 

2. For the purpose of this section, § 120-05-0405 and 
any related use, the words or terms shall have the 
meaning given them in subdivision B 3 of this section: 

3. Terms defined. 

"Actual emissions" 

(I) Means the actual rate of emtsswns of a 
pollutant from an emissions unit, as determined in 
accordance with subdivisions 3a (2) through 3a ( 4) 
of this subsection. 

(2) In general, actual emtsswns as of a particular 
date shall equal the average rate, in tons per year, 
at which the unit actually emitted the pollutant 
during a two-year period which precedes the 
particular date and which is representative of 
normal source operation. The board shall allow the 
use of a different time period upon a determination 
that it is more representative of normal source 
operation. Actual emissions shall be calculated using 
the unit's actual operating hours, production rates, 
and types of materials processed, stored, or 
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combusted during the selected time period. 

(3) The board may presume that source-specific 
allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

( 4) For any emissions unit which has not begun 
normal operations on the particular date, actual 
emissions shall equal the potential to emit of the 
unit on that date. 

"Administrator" means the administrator 
Environmental Protection Agency (EPA) 
authorized representative. 

of the U.S. 
or his an 

"Adverse impact on visibility" means visibility 
impairment which interferes with the management, 
protection, preservation or enjoyment of the visitor's visual 
experience of the federal class I area. This determination 
must be made on a case-by-case basis taking into account 
the geographic extent, intensity, duration, frequency and 
time of visibility impairment, and how these factors 
correlate with (i) times of visitor use of the federal class 
I areas, and (ii) the frequency and timing of natural 
conditions that reduce visibility. 

"Allowable emissions" means the em1ssmns rate of a 
stationary source calculated using the maximum rated 
capacity of the source (unless the source is subject to 
federally and state enforceable limits which restrict the 
operating rate, or hours of operation, or both) and the 
most stringent of the following: 

(1) The applicable standards as set forth in 40 CFR 
Parts 60 and 61; 

(2) The applicable State Implementation 
emissions limitation including those with a 
compliance date; or 

Plan 
future 

(3) The emissions rate specified as a federally or 
state enforceable permit condition, including those 
with a future compliance date. 

"Baseline area" 

(l) Means any intrastate area (and every part 
thereof) designated as attainment or unclassifiable 
under § l07(d)(l)(C) of the federal Clean Air Act in 
which the major source or major modification 
establishing the minor source baseline date would 
construct or would have an air quality impact equal 
to or greater than l ug/m' (annual average) of the 
pollutant for which the minor source baseline date 
is established. 

(2) Area redesignations under § l 07 (d) (3) of the 
federal Clean Air Act cannot intersect or be smaller 
than the area of impact of any major stationary 
source or major modification which: 
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(a) Establishes a minor source baseline date; or 

(b) Is subject to this section or 40 CFR 52.21 and 
would be constructed in the same state as the state 
proposing the redesignation. 

"Baseline concentration" 

(l) Means that ambient concentration level which 
exists in the baseline area at the time of the 
applicable minor source baseline date. A baseline 
concentration is determined for each pollutant for 
which a minor source baseline date is established 
and shall include: 

(a) The actual emissions representative of sources 
in existence on the applicable minor source baseline 
date, except as provided in subdivision (2); 

(b) The allowable emissions of major stationary 
sources which commenced construction before the 
major source baseline date, but were not in 
operation by the applicable minor source baseline 
date. 

(2) The following will not be included in the 
baseline concentration and will affect the applicable 
maximum allowable increase(s): 

(a) Actual emissions from any major stationary 
source on which construction commenced after the 
major source baseline date; and 

(b) Actual emissions increases and decreases at any 
stationary source occurring after the minor source 
baseline date. 

"Baseline date" 

(l) "Major source baseline date" means: 

(a) In the case of particulate matter and sulfur 
dioxide, January 6, 1975, and 

(b) In the case of nitrogen dioxide, February 8, 
1988. 

(2) "Minor source baseline date" means the earliest 
date alter the trigger date on which a major 
stationary source or a major modification subject to 
this section submits a complete application under 
this section. The trigger date is: 

(a) In the case of particulate matter and sulfur 
dioxide, August 7, 1977, and 

(b) In the case of nitrogen dioxide, February 8, 
1988. 

(3) The baseline date is established for each 
pollutant for which increments or other equivalent 
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measures have been established if: 

(a) The area in which the proposed source or 
modification would construct is designated as 
attainment or unclassifiable under § l07(d)(l)(C) of 
the federal Clean Air Act for the pollutant on the 
date of its complete application under this section 
or 40 CFR 52.21; and 

(b) In the case of a major stationary source, the 
pollutant would be emitted in significant amounts, 
or, in the case of a major modification, there would 
be a significant net emissions increase of the 
pollutant. 

"Begin actual construction" means, in general, initiation 
of physical onasite construction activities on an emissions 
unit which are of a permanent nature. Such activities 
include, but are not limited to, installation of building 
supports and foundations, laying of underground pipework, 
and construction of permanent storage structures. With 
respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory 
activities which mark the initiation of the change. 

"Best available control technology" means an emissions 
limitation (including a visible emissions standard) based on 
the maximum degree of reduction for each pollutant 
subject to regulation under the federal Clean Air Act 
which would be emitted from any proposed major 
stationary source or major modification which the board, 
on a case-by-case basis, taking into account energy, 
environmental, and economic impacts and other costs, 
determines is achievable for such source or modification 
through application of production processes or available 
methods, systems, and techniques, including fuel cleaning 
or treatment or innovative fuel combustion techniques for 
control of such pollutant. In no event shall application of 
best available control technology result in emissions of any 
pollutant which would exceed the emissions allowed by 
any applicable standard under 40 CFR Parts 60 and 61. If 
the board determines that technological or economic 
limitations on the application of measurement methodology 
to a particular emissions unit would make the imposition 
of an emissions standard infeasible, a design, equipment, 
wofk practice, operational standard, or combination 
thereof, may be prescribed instead to satisfy the 
requirement for the application of best available control 
technology. Such standard shall, to the degree possible, set 
forth the emissions reduction achievable by implementation 
of such design, equipment, work practice or operation, and 
shall provide for compliance by means which achieve 
equivalent results. 

"Building, structure, facility or installation" means all of 
the pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vesseL Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 

if they belong to the same "Major Group" (i.e., which 
have the same first two-digit code) as described in the 
Standard Industrial Classification Manual, as amended by 
the Supplement (see Appendix M). 

"Commence," as applied to construction of a major 
stationary source or major modification, means that the 
owner has all necessary preconstruction approvals or 
permits and either has: 

(1) Begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be 
completed within a reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be canceled or modified 
without substantial loss to the owner, to undertake a 
program of actual construction of the source, to be 
completed within a reasonable time. 

"Complete" means, in reference to an application for a 
permit, that the application contains all of the information 
necessary for processing the application. Designating an 
application complete for the purposes of permit processing 
does not preclude the board from requesting or accepting 
any additional information. 

"Construction" means any physical change or change in 
the method of operation (including fabrication, erection, 
installation, demolition, or modification of an emissions 
unit) which would result in a change in actual emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any 
pollutant subject to regulation under the federal Clean Air 
Act. 

"Federal land manager" means, with respect to any 
lands in the United States, the secretary of the department 
with authority over such lands. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part VIII, 
including operating permits issued under an EPA-approved 
program that is incorporated into the State Implementation 
Plan and expressly requires adherence to any permit 
issued under such program. 

"Fugitive emissions" means those emissions which could 
not reasonably pass through a stack, chimney, vent, or 
other functionally equivalent opening. 

"High terrain" means any area having an elevation 900 
lee! or more above the base of the stack of a source. 

"Indian governing body" means the governing body of 
any tribe, band, or group of Indians subject to the 
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jurisdiction of the United States and recognized by the 
United States as possessing power of self·government. 

"Indian reservation" means any federally recognized 
reservation established by treaty, agreement, executive 
order, or act of Congress. 

"Innovative control technology" means any system of air 
pollution control that has not been adequately 
demonstrated in practice, but would have substantial 
likelihood of achieving greater continuous emiSSIOns 
reduction than any control system in current practice or 
of achieving at least comparable reductions at lower cost 
in terms of energy, economics, or no nair quality 
environmental impacts. 

"Low terrain" means any area other than high terrain. 

"Major modification" 

(I) Means any physical change in or change in the 
method of operation of a major stationary source 
that would result in a significant net emissions 
increase of any pollutant subject to regulation under 
the federal Clean Air Act. 

(2) Any net emissions increase that is significant for 
volatile organic compounds shall be considered 
significant for ozone. 

(3) A physical change or change in the method of 
operation shall not include: 

(a) Routine maintenance, repair and replacement; 

(b) Use of an alternative fuel or raw material by a 
stationary source which: 

I The source was capable of accommodating before 
January 6, 1975, unless such change would be 
prohibited under any federally and state enforceable 
permit condition which was established after 
January 6, 1975, pursuant to 40 CFR 52.21 or Part 
VIII; or 

2 The source is approved to use under any permit 
issued under 40 CFR 52.21 or Part VIII; 

(c) An increase in the hours of operation or in the 
production rate, unless such change is prohibited 
under any federally and state enforceable permit 
condition which was established after January 6, 
1975, pursuant to 40 CFR 52.21 or Part VIII. 

"Major stationary source" 

(l) Means: 

(a) Any of the following stationary sources of air 
pollutants which emits, or has the potential to 
emit,IOO tons per year or more of any pollutant 
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subject to regulation under the federal Clean Air 
Act: 

I Fossil fuel-fired steam electric plants of more than 
250 million British thermal units per hour heat 
input. 

2 Coal cleaning plants (with thermal dryers). 

3 Kraft pulp mills. 

4 Portland cement plants. 

5 Primary zinc smelters. 

6 Iron and steel mill plants. 

7 Primary aluminum ore reduction plants. 

8 Primary copper smelters. 

9 Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

10 Hydrofluoric acid plants. 

II Sulfuric acid plants. 

12 Nitric acid plants. 

13 Petroleum refineries. 

14 Lime plants. 

15 Phosphate rock processing plants. 

16 Coke oven batteries. 

17 Sulfur recovery plants. 

18 carbon black plants (furnace process). 

19 Primary lead smelters. 

20 Fuel conversion plants. 

21 Sintering plants. 

22 Secondary metal production plants. 

23 Chemical process plants. 

24 Fossil fuel boilers (or combinations thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

25 Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

26 Taconite ore processing plants. 

Monday, April 19, 1993 



Proposed Regulations 

27 Glass fiber processing plants. 

28 Charcoal production plants. 

(b) Notwithstanding the stationary source size 
specified in subdivision (l)(a), stationary source 
which emits, or has the potential to emit, 250 tons 
per year or more of any air pollutant subject to 
regulation under the federal Clean Air Act; or 

(c) Any physical change that would occur at a 
stationary source not otherwise qualifying under 
subdivision (l)(a) or (!)(b) as a major stationary 
source, if the change would constitute a major 
stationary source by itself. 

(2) A major stationary source that is major for 
volatile organic compounds shall be considered 
major for ozone. 

(3) The fugitive emissions of a stationary source 
shall not be included in determining for any of the 
purposes of this section whether it is a major 
stationary source, unless the source belongs to one 
of the following categories of stationary sources: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 

(d) Primary zinc smelters. 

(e) Iron and steel mills. 

(f) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(i) Hydrofluoric, sulfuric, or nitric acid plants. 

(j) Petroleum refineries. 

(k) Lime plants. 

(I) Phosphate rock processing plants. 

(m) Coke oven batteries. 

(n) Sulfur recovery plants. 

(o) Carbon black plants (furnace process). 

(p) Primary lead smelters. 

(q) Fuel conversion plants. 

(r) Sintering plants. 

(s) Secondary metal production plants. 

(t) Chemical process plants. 

(u) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(v) Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

(w) Taconite ore processing plants. 

(x) Glass fiber processing plants. 

(y) Charcoal production plants. 

(z) Fossil fuel-fired steam electric plants of more 
that 250 million British thermal units per hour heat 
input. 

(aa) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
Ill or 112 of the federal Clean Air Act. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control laws and regulations which are part of the 
applicable State· Implementation Plan. 

"Net emissions increase" 

(!) Means the amount by which the sum of the 
following exceeds zero: 

(a) Any increase in actual emtsswns from a 
particular physical change or change in the method 
of operation at a stationary source; and 

(b) Any other increases and decreases in actual 
emissions at the source that are contemporaneous 
with the particular change and are otherwise 
creditable. 

(2) An increase or decrease in actual emiSSions is 
contemporaneous with the increase from the 
particular change only if it occurs between: 

(a) The date five years before construction on the 
particular change commences; and 

(b) The date that the increase from the particular 
change occurs. 

(3) An increase or decrease in actual emtsswns is 
creditable only if the board has not relied on it in 
issuing a permit for the source under this section 
(or the administrator under 40 CFR 52.21), which 
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permit is in effect when the increase in actual 
emissions from the particular change occurs. 

(4) An increase or decrease in actual emissions of 
sulfur dioxide, particulate matter, or nitrogen oxides 
which occurs before the applicable minor source 
baseline date is creditable only if it is required to 
be considered in calculating the amount of 
maximum allowable increases remaining available. 

(5) An increase in actual emissions is creditable 
only to the extent that the new level of actual 
emissions exceeds the old level. 

(6) A decrease in actual emissions is creditable only 
to the extent that: 

(a) The old level of actual emissions or the old 
level of allowable emissions, whichever is lower, 
exceeds the new level of actual emissions; 

(b) It is federally and state enforceable at and alter 
the time that actual construction on the particular 
change begins; and 

(c) It has approximately the same qualitative 
significance for public health and welfare as that 
attributed to the increase from the particular 
change. 

(7) An increase that results from a physical change 
at a source occurs when the emissions unit on 
which construction occurred becomes operational 
and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes 
operational only alter a reasonable shakedown 
period, not to exceed 180 days. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
of its design if the limitation or the effect it would have 
on emissions is federally and state enforceable. Secondary 
emissions do not count in determining the potential to 
emit of a stationary source.-

"Secondary emissions" means emtsswns which would 
occur as a result of the construction or operation of a 
major stationary source or major modification, but do not 
come from the major stationary source or major 
modification itself. For the purpose of this section, 
secondary em1sswns must be specific, well defined, 
quantifiable ; • and impact the same general area as the 
stationary source or modification which causes the 
secondary emissions. Secondary emissions include 
emissions from any oflsite support facility which would not 
le constructed or increase its emissions except as a result 
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of the construction or operation of the major stationary 
source or major modification. Secondary emissions do not 
include any emissions which come directly from a mobile 
source, such as emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

"Significant" 

(l) Means, in reference to a net emtsstons increase 
or the potential of a source to emit any of the 
following pollutants, a rate of emissions that would 
equal or exceed any of the following rates: 

Pollutant Emissions Rate 

Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 40 tpy 

Sulfur Dioxide 40 tpy 

Particulate Matter (TSP) 25 tpy 

PMIO 15 tpy 

Ozone 40 tpy of volatile 
organic compounds 

Lead 0.6 tpy 

Asbestos 0. 007 tpy 

Beryllium 0.0004 tpy 

Mercury 0. l tpy 

Vinyl Chloride l tpy 

Fluorides 3 tpy 

Sulfuric Acid Mist 7 tpy 

Hydrogen Sulfide (H2S) 10 tpy 

Total Reduced Sulfur 
(including H2S) 10 tpy 

Reduced Sulfur Compounds 
(including H2S) 10 tpy 

Municipal waste combustor 
organics (measured as total 
tetra· through acta-chlorinated 
dibenzo-p-dioxins and 
dibenzofurans) 3.5 x 10- • tpy 

Municipal waste combustor 
metals (measured as 
particulate matter) 15 tpy 

Municipal waste combustor 
acid gases (measured as the 
sum of S02 and HCl) 40 tpy 

(2) Means, in reference to a net emtsswns increase 
or the potential of a source to emit a pollutant 
subject to regulation under the federal Clean Air 
Act that subdivision (1) does not list, any emissions 
rate. 
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(3) Notwithstanding subdivision (1), means any 
emissions rate or any net emissions increase 
associated with a major stationary source or major 
modification, which would construct within 10 
kilometers of a class I area, and have an impact on 
such area equal to or greater than I ug/m' (24-hour 
average). 

"Stationary source" means any building, structure, 
facility, or installation which emits or may emit any air 
pollutant subject to regulation under the federal Clean Air 
Act. 

C. General. 

I. No owner or other person shall begin actual 
construction of any major stationary source or major 
modification without first obtaining from the board a 
permit to construct and operate such source. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions of § 120.{)2-31 
without first obtaining a permit from the board to 
relocate the unit. 

3. Prior to the decision of the board, all permit 
applications will be subject to a public comment 
period; a public hearing will be held as provided in 
subsection R of this section. 

4. The board may combine the requirements of and 
the permits for emissions units within a stationary 
source subject to §§ 120-08-01, 120-08-02, and 120-08-03 
into one permit. Likewise the board may require that 
applications for permits for emissions units within a 
stationary source required by §§ 120-08-01, 120-08-02, 
and 120-08-03 be combined into one application. 

D. Ambient air increments. 

In areas designated as class I, 
pollutant concentration over the 
shall be limited to the following: 

II or Ill, increases in 
baseline concentration 

MAXIMUM ALLOWABLE INCREASE 
(micrograms per cubic meter) 

Class I 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . . 5 

TSP, 24-hour maximum .............................. 10 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2 

24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Three~hour maximum . . . . . . . . . . . . .. .. .. . .. .. .. .. .. . .. 25 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.5 

Class II 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 19 

TSP, 24-hour maximum .............................. 37 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

24~hour maximum .................................... 91 

Three~hour maximum ............................... 512 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Class Ill 

Particulate matter: 

TSP, annual geometric mean ......................... 31 

TSP, 24-hour maximum .............................. 75 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 

Twenty-four hour maximum ........................ 182 

Three-hour maximum 700 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 

For any period other than an annual period, the 
applicable maximum allowable increase may be exceeded 
during one such period per year at any one location. 

E. Ambient air ceilings. 

No concentration of a pollutant shall exceed: 

I. The concentration permitted under the national 
secondary ambient air quality standard, or 

2. The concentration permitted under the national 
primary ambient air quality standard, whichever 
concentration is lowest for the pollutant for a period 
of exposure. 
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F. Applications. 

l. A single application is required identifying at a 
minimum each emissions point within the emissions 
unit subject to this section. The application shall be 
submitted according to procedures approved by the 
board. However, where several emissions units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

2. For projects with phased development, a single 
application may be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official is defined 
as follows: 

a. For a business entity, such as a corporation, 
association or cooperative, a responsible official is 
either: 

(1) The president, secretary, treasurer, or a 
vice-president of the business entity in charge of a 
principal business function, or any other person who 
performs similar policy or decision-making functions 
for the business entity; or 

(2) A duly authorized representative of such 
business entity if the representative is responsible 
for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either (i) 
the facilities employ more than 250 persons or have 
gross annual sales or expenditures exceeding $25 
million (in second quarter 1980 dollars), or (ii) the 
authority to sign documents has been assigned or 
delegated to such representative in accordance with 
procedures of the business entity. 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit ot the agency. 

4. Any person signing a document under subdivision F 
3 above shall make the following certification: 

"! certify under penalty of law that this document 
and all attachments were prepared under my 
direction or supervision in accordance with a system 
designed to assure that qualified personnel properly 
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gather and evaluate the information submitted. 
Based on my inquiry of the person or persons who 
manage the system, or those persons directly 
responsible for gathering and evaluating the 
information, the information submitted is, to the best 
of my knowledge and belief, true, accurate, and 
complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

5. As required under § 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances adopted 
pursuant to Chapter 11 (§ 15.1-427 et seq.) of Title 
15.1 of the Code of Virginia. 

G. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these regulations and § 
10.1-1307 E of the Virginia Air Pollution Control Law to 
independently consider relevant facts and circumstances. 

H. Compliance determination and verification by 
performance testing. 

1. For stationary sources other than those specified in 
subdivision H 2 of this section, compliance with 
standards of performance shall be determined in 
accordance with the provisions of § 120·05-02 and shall 
be verified by performance tests in accordance with 
the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120·06-03. 

3. Testing required by subdivisions H 1 and 2 of this 
section shall be conducted within 60 days by the 
owner after achieving the maximum production rate at 
which the new or modified source will be operated, 
but not later than 180 days after initial startup of the 
source; and 60 days thereafter the board shall be 
provided by the owner with two or, upon request, 
more copies of a written report of the results of the 
tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6-1, the requirements of subdivisions H 1 through 3 of 
this section shall be met in all cases. 

5. For sources other than those specified in 
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subdivision H 4 of this section, the requirements of 
subdivisions H I through 3 of this section shall be met 
unless the board: 

a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably expects the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
subdivision H 5 of this section are intended for use in 
determining the initial compliance status of a source, 
and the granting of a waiver does not obligate the 
board to do so for determining compliance once the 
source has been in operation for more than one year 
beyond the initial startup date. 

I. Stack heights. 

±, 'file <ltlgree 6f eRusSiaa limitatioB reqeirea f6l' 
eootf6l 6f aey air ~elltltaat lt!ltlef !IHs seeff8ft shall 
"'* ae alleele<l "' !ley - byo 

"' 56 - '* !he - l!eigiH '* !ley SOOFee flS e3reeeds good- esgiaeeriag praetiee, 6f' 

IT. My e!i>er eis~efSiOR leel>Biqae. 

~ SuMivision I l 6f !IHs seeff8ft shall ftet "''!>>Y will> 
respeet te staek: licigftts- iR eHistenee befflre BeeembeF 
M, J..WG, ar !a t!is~ersioB teehaiqaes im~iemealeEI 

befure !heir. 

The provisions of § 120-05-o2 H apply. 

J. Review of major stationary sources and major 
modifications source applicability and exemptions. 

1. No stationary source or modification to which the 
requirements of subsections K through S of this 
section apply shall begin actual construction without a 
permit which states that the stationary source or 
modification would meet those requirements. The 

board has authority to issue any such permit. 

2. The requirements of subsections K through S of this 
section shall apply to any major stationary source and 
any major modification with respect to each pollutant 
subject to regulation under the federal Clean Air Act 
that it would emit, except as this section otherwise 
provides. 

3. The requirements of subsections K through S of this 
section apply only to any major stationary source or 
major modification that would be constructed in an 
area designated as attainment or unclassifiable under 
§ 107 (d) (l) (C) of the federal Clean Air Act. 

4. The requirements of subsections K through S of this 
section shall not apply to a particular major stationary 
source or major modification; if: 

a. The source or modification would be a nonprofit 
health or nonprofit educational institution, or a 
major modification would occur at such an 
institution , !1!!tl !he gaveFBBF Slll>mHs a Fe<j'HCSt 16 
!fte atlmiRiSIFa!BF llial it 00 C*Cffij>t l'feffi !ftese 
Fefl:HiFements ; or 

b. The source or modification would be a major 
stationary source or major modification only if 
fugitive emissions, to the extent quantifiable, are 
considered in calculating the potential to emit of the 
stationary source or modification and the source 
does not belong to any of the following categories: 

(1) Coal cleaning plants (with thermal dryers). 

(2) Kraft pulp mills. 

(3) Portland cement plants. 

( 4) Primary zinc smelters. 

(5) Iron and steel mills. 

(6) Primary aluminum ore reduction plants. 

(7) Primary copper smelters. 

(8) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(9) Hydrofluoric acid plants. 

(10) Sulfuric acid plants. 

(11) Nitric acid plants. 

(12) Petroleum refineries. 

(13) Lime plants. 

(14) Phosphate rock processing plants. 
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(15) Coke oven batteries. 

(16) Sulfur recovery plants. 

(17) Carbon black plants (furnace process). 

(18) Primary lead smelters. 

(19) Fuel conversion plants. 

(20) Sintering plants. 

(21) Secondary metal production plants. 

(22) Chemical process plants. 

(23) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(24) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(25) Taconite ore processing plants. 

(26) Glass fiber processing plants. 

(27) Charcoal production plants. 

(28) Fossil fuel-fired steam electric plants of more 
than 250 million British thermal units per hour heat 
input. 

(29) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
Ill or 112 of the Federal Clean Air Act; or 

c. The source or modification is a portable 
stationary source which has previously received a 
permit under this section, and 

(I) The owner proposes to relocate the source and 
emissions of the source at the new location would 
be temporary; and 

(2) The emissions from the source would not exceed 
its allowable emissions; and 

(3) The emissions from the source would impact no 
class I area and no area where an applicable 
increment is known to be violated; and 

( 4) Reasonable notice is given to the board prior to 
the relocation identifying the proposed new location 
and the probable duration of operation at the new 
location. Such notice shall be given to the board not 
less than I 0 days in advance of the proposed 
relocation unless a different time duration is 
previously approved by the board ; ar . 

t1-o 'fl>e S6\lffe .,. mefiifiealiea was ft6t Slfbjeet !6 
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!his seelleft; wl!lt respeet !6 partieulate ffiBtteF; as ;, 
effeet l>ef6re July 3l, ¥.181, aafi ll>e 8WfteF. 

ffl Obtaiae<l aH fiool ffl<leffil, sl6te aafi leeftl 
J}FeeeRstntetieft 8J3J3FBYals er ~ ReeessaFy 

- Part ¥HI - July 3l, Hl8'l; 

e+ Cemmeaeed eeastruetleH wl!ltift IS fiiOOll>s after 
July 3l, ¥.181, ar aey earlier tffile require<l IHlt!eP 
Part ¥H¥, ftftd 

fat !lit! ft6t <liseeatiHue eeastruelieH !ar a paFlOO ei 
IS mft6tbs ar ffi6i'e aafi eempleted eeHslruetlea 
wl!ltift a reaseaable paFlOO ei time; ar 

eo 'fl>e S6\lffe ar me<lifieatleH was Slfbjeet !6 !his 
seeti6ft ar .W CFR ~ wl!lt respeet !6 partieulate 
matter; as !6 effeet l>ef6re July ill-; ¥.181, ft8d 11>e 
ewaer submitted aa applieatiea !ar a jleffllil IHlt!eP 

!his seeti6ft - - dale, aafi the -sul!sequeatly determiHe<l 11>at the applieatiea as 
sul!mitte<l was eemplete wl!lt respeet !6 the 
partieulale matmr requireraeals thea !6 effeet ift 
!his seelleft; IHstea<l, the requiFemeHis ei sueseetleHs 
-K tBreugl! 5 ei !his seeliaa ll>at were ift effeet 
l>ef6re July 3l, ¥.181, sl!aH fll'I'IY !6 sael! S6\lffe er 
medifieatiaa. 

5. The requirements of subsections K through S of this 
section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant if the owner demonstrates that, as to that 
pollutant, the source or modification is located in an 
area designated as nonattainment under Section 107 of 
the federal Clean Air Act. 

6. The requirements of subsections L, N and P of this 
section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant, if the allowable emissions of that pollutant 
from the source, or the net emissions increase of that 
pollutant from the modification: 

a. Would impact no class I area and no area where 
an applicable increment is known to be violated, 
and 

b. Would be temporary. 

7. The requirements of subsections L, N and P of this 
section as they relate to any maximum allowable 
increase for a class II area shall not apply to a major 
modification at a stationary source that was in 
existence on March 1, 1978, if the net increase in 
allowable emissions of each pollutant subject to 
regulation under the federal Clean Air Act from the 
modification after the application of best available 
control technology would be less than 50 tons per 
year. 

8. The board may exempt a stationary source or 
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modification from the requirements of subsection N of 
this section with respect to monitoring for a particular 
pollutant if: 

a. The emissions increase of the pollutant from the 
new source or the net emissions increase of the 
pollutant from the modification would cause, in any 
area, air quality impacts less than the following 
amounts: 

Carbon monoxide - 575 ug/m', 8-hour average 

Nitrogen dioxide - 14 ug/m3
, annual average 

Total suspended particulate - 10 ug/m', 24-hour 
average 

PM10 - 10 ug/m', 24-hour average 

Sulfur dioxide - 13 ug/m', 24-hour average 

Lead - 0.1 ug/m', 3-month average 

Mercury - 0.25 ug/m', 24-hour average 

Beryllium - 0.001 ug/m', 24-hour average 

Fluorides - 0.25 ug/m', 24-hour average 

Vinyl chloride - 15 ug/m', 24-hour average 

Total reduced sulfur - 10 ug/m', !-hour average 

Hydrogen sulfide - 0.2 ug/m', !-hour average 

Reduced sulfur compounds - 10 ug/m', !-hour 
average; or 

1 No de minimis air quality level is provided for ozone. 
However, any net increase of 100 tons per year or more of 
volatile organic compounds subject to this section would be 
required to perform an ambient impact analysis including the 
gathering of ambient air quality data. 

b. The concentrations of the pollutant in the area 
that the source or modification would affect are Jess 
than the concentrations listed in subdivision J 8 a of 
this section, or the pollutant is not listed in 
subdivision J 8 a of this section. 

9o Er. At !lie Eliseretiaa ef !lie booftl, !lie re~Hiremeats 
!ar air <jHftiity manitarlng ef PMM ill sHBEii'lisians N ±
" tllrwglt N l- El ef tltis seetioo ffi!lY net !II'I'IY ill " 
J:!Rrliel:llar sooree 6f medifieatien wfteft tfte 6Wftef

SIIi>rffits aa applieEttiaH !ar a jl<lFmi-1 HB<Ier t1tts seetioo 
"" er l>efflre JiHte ±-; l988; EtEtEI !lie b6arEI sHbse'¥'elilly 
determiHes tl>at !lie applieEttiaH AS sHbmitteEI l>efflre 

tl>at EIEtte WAS eam~Iete, areept wHit respee! ta !lie 
refieiremeats i6f' meeiteriag partie1:ilate ~ if:l: 
SHbdivisiBHS N l- Et tl>raHgk N l- fr. 

!r. 'l'ke re'¥'H'emeats !ar air <jHftiity maailaring ef 
PMM ill sabtlivisiaHs N l- e EtEtEI <i EtEtEI N 3 ef tltis 
seetioo slt8li !II'I'IY ill " partieH!ar SBltfee er 
maailieatiaH if !lie 9W!lel' Slli>rffits aa applieatiea !ar 

" jl<lFmi-1 HB<Ier tltis seetioo eftep lffile f-; l988; -
"" lffief tlieft Deeember ±-; l988; 'l'ke EIEtte slt8li 
lla¥e l>ee8 gatlieFeEI <WeF Ett l€ast !lie j'lefi&EI lfflm 

Fe!lraary f-; l988; ta !lie ElAte !lie Etpplieatiea 
beeemes ether-.vise eemplete ift aeeerflaaee with t:fte 
pravisiaas set - HB<Ier SHbEiivlsian N l- li ef !Ills 
seet!aft; eJ<eej>! tl>at if !lie b6arEI determiaes tl>at a 
complete aft<!. a<le~Hate aaalysis e&& 1>€
aeeamplisl>eEI wHit maaitariag EIBift <WeF " s11erter 
j'lefi&EI fRBt ta !le less tlieft fe!lf meatl>s), !lie EIBift 
t1>at sabEii'lisiaa N l- e reqHires slt8li lla¥e l>ee8 
gatherea <WeF t1>at s11erter !>ff!a<h 

*. 'l'ke reqHiremeats ef sabai·,isian b ~ ef !Ills seetioo 
slt8li net !II'I'IY ta a s!Ettiaaary SBltfee er madilieatiaH 
wHit reSjlee( ill aay ma"imHm Etllawable iRerease !ar 
aitragea alfi<les if !lie 9W!lel' 6f tile SBltfee & 

matlifiea!laa sabmittetl aa applieatiaa !ar a jl<lFmi-1 
HB<Ier !Ills seetioo l>efflre !lie prB':isiaas embeayiag !he 
maKimHm allawEtble iaereEtse taalf eHee! AS j3ftrt ef !lie 
applieEtble state lmplemeatatien Plaft EtEtEI !lie baaffi 
SHbseqaeEttly EletermiaeEI t1>at !lie applieatiaH EtS 

sabatit!ea l>efflre t1>at ElAte WAS eamplete. 

K. Control technology review. 

l. A major stationary source or major modification 
shall meet each applicable emissions limitation under 
the State Implementation Plan and each applicable 
emissions standard and standard of performance under 
40 CFR Parts 60 and 61. 

2. A new major stationary source shall apply best 
available control technology for each pollutant subject 
to regulation under the federal Clean Air Act that it 
would have the potential to emit in significant 
amounts. 

3. A major modification shall apply best available 
control technology for each pollutant subject to 
regulation under the federal Clean Air Act for which 
it would result in a significant net emissions increase 
at the source. This requirement applies to each 
proposed emissions unit at which a net emissions 
increase in the pollutant would occur as a result of a 
physical change or change in the method of operation 
in the unit. 

4. For phased construction projects, the determination 
of best available control technology shall be reviewed 
and modified as appropriate at the latest reasonable 
time which occurs no later than 18 months prior to 
commencement of construction of each independent 
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phase of the project. At such time, the owner of the 
applicable stationary source may be required to 
demonstrate the adequacy of any previous 
determination of best available control technology for 
the source. 

L. Source impact analysis. 

The owner of the proposed source or modification shall 
demonstrate that allowable emission increases from the 
proposed source or modification, in conjunction with all 
other applicable emissiOns increases or reductions 
(including secondary emissions), would not cause or 
contribute to air pollution in violation of: 

l. Any national ambient air quality standard in any 
air quality control region; or 

2. Any applicable maximum allowable increase over 
the baseline concentration in any area. 

M. Air quality models. 

l. All estimates of ambient concentrations required 
under this section shall be based on the applicable air 
quality models, data bases, and other requirements 
specified in the U.S. Environmental Protection Agency 
Guideline, EPA-450/2-78-027R, Guideline on Air Quality 
Models (see Appendix M). 

2. Where an air quality impact model specified in the 
Guideline on Air Quality Models is inappropriate, the 
model may be modified or another model substituted. 
Such a modification or substitution of a model may be 
made on a case~by-case basis, or, where appropriate, 
on a generic basis for a specific state program. 
Written approval of the administrator must be 
obtained for any modification or substitution. In 
addition, use of a modified or substituted model must 
be subject to notice and opportunity for public 
comment under procedures developed in accordance 
with subsection R of this section. 

N. Air quality analysis. 

l. Preapplication analysis. 

a. Any application for a permit under this section 
shall contain an analysis of ambient air quality in 
the area that the major stationary source or major 
modification would affect for each of the following 
pollutants: 

(1) For the source, each pollutant that it would 
have the potential to emit in a significant amount; 

(2) For the modification, each pollutant for which it 
would result in a significant net emissions increase. 

b. With respect to any such pollutant for which no 
national ambient air quality standard exists, the 
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analysis shall contain such air quality monitoring 
data as the board determines is necessary to assess 
ambient air quality for that pollutant in any area 
that the emissions of that pollutant would affect. 

c. With respect to any such pollutant (other than 
nonmethane hydrocarbons) for which such a 
standard does exist, the analysis shall contain 
continuous air quality monitoring data gathered for 
purposes of determining whether emissions of that 
pollutant would cause or contribute to a violation of 
the standard or any maximum allowable increase. 

d. In general, the continuous air quality monitoring 
data that is required shall have been gathered over 
a period of at least one year and shall represent at 
least the year preceding receipt of the application, 
except that, if the board determines that a complete 
and adequate analysis can be accomplished with 
monitoring data gathered over a period shorter than 
one year (but not to be less than four months), the 
data that is required shall have been gathered over 
at least that shorter period. 

eo Fer aey applieatiaa wl>ielt beeames eamplete, 
"*""f't as I& ll>e Fe~HiFemeats 6f sebdi,•isiaa N l e 
!Hit! <l 6f - see!ioo; aetweea .lime 8; ±9&!-; !Hit! 
Febreary 9, m, ll>e <lata lllal saaaivisiea N l e 6f 
- seetlaft re~uires shall lHwe l>eeft gathered """" 
at least ll>e peria<l ffaffi February 9, Hl8l I& ll>e 
<late ll>e applieatisa beeames otherwise eamplete, 

"*""f't -
fl-J- H ll>e SBIIFee er ma<li!ieatiaa wool<! lHwe l>eeft 
Hlftjer fer lllal paHutaat HH<Ier 4Q GFR ~ as ift 
eHeel 9ft JHae }9, mil; lley lfiBHitariRg <lata shall 
lHwe l>eeft gathered """" at least ll>e peria<l 
re~HiFed by 11tase regelatiaas. 

~ H ll>e Beard Eletermiaes lllal & eamplete !Hit! 
a!le~uate analysis eoo l>e aeeamplishefl wllh 
maailariag <lata """" a sli&ler peri6<l foot less ll>eft 
iooP lflaaths), ll>e <lata lllal sua!li•>"isiaa N l e 6f lllls
seeliaft re'!llires shall lHwe l>eeft gathered """" at 
leastlllalsli&ler~ 

far H ll>e meaitariag <lata wool<! relate exelesi'Jely 
I& Bfflfte !Hit! W6\lkl oot lHwe l>eeft Fe~uirefl HH<Ier 
4Q GFR ~ as ift eHeet oo JHae ¥.!, mil; ll>e 
l>euffi may wal¥e ll>e otherwise applieable 
re~uiremeats 6f - subseetiea W I& ll>e - tftat. 
ll>e applieaat shews lllal ll>e maniteriag Elata W6\lkl 
1>e earepreseRtalive 6f alP 'lllftliiY """" a fllil year. 

f:. e. The owner of a proposed stationary source or 
modification of volatile organic compounds who 
satisfies all conditions of Section IV of Appendix S 
to 40 CFR Part 51 may provide post-approval 
monitoring data for ozone in lieu of providing 
preconstruction data as required under subdivision N 
l of this section. 
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go Fa¥ llilY a~~liealien l!ta! lleeames eam~lete, 
eJ<eey! as te !Be re~uiremeats 6f suMMsiea N l- e 
11ft<! <I ~eFtaiBiag te PMM; 6fteF Beeemller l, i-988; 

- 88 latef tllaB Augtist l, i-988; !Be <leta -
subdi•fisiaB N l- e requifes s1ia11 IHwe lleeB galllered 
"""" at least !Be ~ - Augtist l, i-988; te !Be 
<late !Be a~~lieatiea lleeemes etllerwise eam~lete, 
eJ<eey! l!ta! if !Be llaar<l rletermiBes l!ta! B eem~lete 
11ft<! a<leEtuate a~>alysis eaB be aeeamplislled witll 
raaailariag <leta """" a sllarter ~ toot te be 
less tllaB f8l!r raaB!lis), !Be <leta l!ta! subdivisiaa N 
l e re'luires sliall IHwe llee8 gatllered """" l!ta! 

- j'lefied, 

It Wi!ft resj>CC! te llilY requireraents fur etr quetity 
f!IBaitariag 6f PMM UBdeF sullaivisiaBs J 9 B 11ft<! 1>;
tlle tlWIIff sliall HSe a maBitariag metlle<l a~~ra';ed 
lly !Be llaar<l 11ft<! sliall estimate !Be amllieat 
easeeBtratiaas 6f PMM ustag !Be <leta eelleeteEI lly 
Stteft apprevefl meaiterisg metltOO ift aeeardanee 
witll esti111a!ing ~raeeEiares appreveEI lly !Be llaafth 

2. Post-construction monitoring. The owner of a major 
stationary source or major modification shall, after 
construction of the stationary source or modification, 
conduct such ambient monitoring as the board 
determines is necessary to determine the effect 
emissions from the stationary source or modification 
may have, or are having, on air quality in any area. 

3. Operation of monitoring stations. The owner of a 
major stationary source or major modification shall 
meet the requirements of Appendix B to 40 CFR Part 
58 during the operation of monitoring stations for 
purposes of satisfying subsection N of this section. 

0. Source information. 

The owner of a proposed source or modification shall 
submit all information necessary to perform any analysis 
or make any determination required under this section. 

I. With respect to a source or modification to which 
subsections K, L, N and P of this section apply, such 
information shall include: 

a. A description of the nature, location, design 
capacity, and typical operating schedule of the 
source or modification, including specifications and 
drawings showing its design and plant layout; 

b. A detailed schedule for construction of the source 
or modification; 

c. A detailed description as to what system of 
continuous emission reduction is planned for the 
source or modification, emission estimates, and any 
other information necessary to determine that best 
available control technology would be applied. 

2. Upon request of the board, the owner shall also 

provide information on: 

a. The air quality impact of the source or 
modification, including meteorological and 
topographical data necessary to estimate such 
impact; and 

b. The air quality impacts, and the nature and 
extent of any or all general commercial, residential, 
industrial, and other growth which has occurred 
since the baseline date in the area the source or 
modification would affect. 

P. Additional impact analyses. 

I. The owner shall provide an analysis of the 
impairment to visibility, soils and vegetation that 
would occur as a result of the source or modification 
and general commercial, residential, industrial and 
other growth associated with the source or 
modification. The owner need not provide an analysis 
of the impact on vegetation having no significant 
commercial or recreational value. 

2. The owner shall provide an analysis of the air 
quality impact projected for the area as a result of 
general commercial, residential, industrial and other 
growth associated with the source or modification. 

3. The board may require monitoring of visibility in 
any federal class I area near the proposed new 
stationary source or major modification for such 
purposes and by such means as the board deems 
necessary and appropriate. 

Q. Sources impacting federal class I areas - additional 
requirements. 

I. Notice to administrator. The board shall transmit 
to the administrator a copy of each permit 
application relating to a major stationary source or 
major modification and provide notice to the 
administrator of the following actions related to the 
consideration of such permit: 

a. Notification of the permit application status as 
provided in subdivision R I of this section. 

b. Notification of the public comment period on the 
application as provided in subdivision R 6 e of this 
section. 

c. Notification of the final determination on the 
application and issuance of the permit as provided 
in subdivision R 6 i of this section. 

d. Notification of any other action deemed 
appropriate by the board. 

l-c 2. Notice to federal land managers. The board shalt 
provide written notice of any permit application for c 
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proposed major stationary source or major 
modification, the emissions from which may affect a 
class I area, to the federal land manager and the 
federal official charged with direct responsibility lor 
management of any lands within any such area. Such 
notification shall include a copy of all information 
relevant to the permit application and shall be given 
within 30 days of receipt and at least 60 days prior to 
any public hearing on the application for a permit to 
construct. Such notification shall include an analysis of 
the proposed source's anticipated impacts on visibility 
in the federal class I area. The board shall also 
provide the federal land manager and such federal 
o!ficials with a copy of the preliminary determination 
required under subsection R of this section, and shall 
make available to them any materials used in making 
that determination, promptly after the board makes 
such determination. Finally, the board shall also notify 
all affected federal land managers within 30 days of 
receipt of any advance notification of any such permit 
application. 

~ 3. Federal land manager. The federal land manager 
and the federal official charged with direct 
responsibility for management of such lands have an 
affirmative responsibility to protect the air quality 
related values (including visibility) of such lands and 
to consider, in consultation with the board, whether a 
proposed source or modification will have an adverse 
impact on such values. 

&. 4. Visibility analysis. The board shall consider any 
analysis performed by the federal land manager, 
provided within 30 days of the notification required by 
subdivision Q } 2 of this section, that shows that a 
proposed new major stationary source or major 
modification may have an adverse impact on visibility 
in any federal class I area. Where the board finds 
that such an analysis does not demonstrate to the 
satisfaction of the board that an adverse impact on 
visibility will result in the federal class I area, the 
board must, in the notice of public hearing on the 
permit application, either explain this decision or give 
notice as to where the explanation can be obtained. 

+. 5. Denial - impact on air quality related values. The 
federal land manager of any such lands may 
demonstrate to the board that the emissions from a 
proposed source or modification would have an 
adverse impact on the air qualityarelated values 
(including visibility) of those lands, notwithstanding 
that the change in air quality resulting from emissions 
from such source or modification would not cause or 
contribute to concentrations which would exceed the 
maximum allowable increases for a class I area. If 
the board concurs with such demonstration, then it 
shall not issue the permit. 

& 6. Class I variances. The owner of a proposed 
source or modification may demonstrate to the federal 
land manager that the emissions from such source or 
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modification would have no adverse impact on the air 
quality related values of any such lands (including 
visibility), notwithstanding that the change in air 
quality resulting from emissions from such source or 
modification would cause or contribute to 
concentrations which would exceed the maximum 
allowable increases for a class I area. If the federal 
land manager concurs with such demonstration and fte 
so certifies, the board may, provided that the 
applicable requirements of this section are otherwise 
met, issue the permit with such emission limitations as 
may be necessary to assure that emissions of sulfur 
dioxide particulate matter, and nitrogen oxides would 
not exceed the following maximum allowable increases 
over minor source baseline concentration for such 
pollutants: 

MAXIMUM ALLOW ABLE INCREASE 
(micrograms per cubic meter) 

Particulate matter: 

TSP, annual geometric mean ........................ 19 

TSP, 24-hour maximum .............................. 37 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

24~hour maximum .................................... 91 

Three-hour maximum .. . . . .. . .. . . . .. . . . .. .. .. . . .. . .. 325 

Nitrogen dioxide: 

Annual arithmetic mean . . . .. .. .. .. .. .. . .. .. .. .. . . . .. 25 

&:- 7. Sulfur dioxide variance by governor with federal 
land manager's concurrence. The owner of a proposed 
source or modification which cannot be approved 
under subdivision Q !; 6 of this section may 
demonstrate to the governor that the source cannot be 
constructed by reason of any maximum allowable 
increase for sulfur dioxide for a period of 24 hours or 
less applicable to any class I area and, in the case of 
federal mandatory class I areas, that a variance under 
this clause would not adversely affect the air quality 
related values of the area (including visibility). The 
governor, after consideration of the federal land 
manager's recommendation (if any) and subject to 11¥.! 
the federal land manager's concurrence, may, after 
notice and public hearing, grant a variance from such 
maximum allowable increase. If such variance is 
granted, the board shall issue a permit to such source 
or modification pursuant to the requirements of 
subdivision Q S 9 , provided that the applicable 
requirements of this section are otherwise met. 

'I, 8. Variance by the governor with the president's 
concurrence. In any case whether the governor 
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recommends a variance in which the federal land 
manager does not concur, the recommendations of the 
governor and the federal land manager shall be 
transmitted to the president. The president may 
approve the governor's recommendation if he finds 
that the variance is in the national interest. If the 
variance is approved, the board shall issue a permit 
pursuant to the requirements of subdivision Q S 9 of 
this section, provided that the applicable requirements 
of this section are otherwise met. 

&;. 9. Emission limitations for presidential or 
gubernatorial variance. In the case of a permit issued 
pursuant to subdivision Q 6 7 or 1 8 of this section 
the source or modification shall comply with such 
emission limitations as may be necessary to assure 
that emissions of sulfur dioxide from the source or 
modification would not (during any day on which the 
otherwise applicable maximum allowable increases are 
exceeded) cause or contribute to concentrations which 
would exceed the following maximum allowable 
increases over the baseline concentration and to 
assure that such emissions would not cause or 
contribute to concentrations which exceed the 
otherwise applicable maximum allowable increases for 
periods of exposure of 24 hours or less for more than 
18 days, not necessarily consecutive, during any 
annual period: 

MAXIMUM ALLOWABLE INCREASE 
(micrograms per cubic meter) 

Low terrain High terrain 

Period of exposure areas areas 

24-hour maximum 36 62 

3-hour maximum 130 221 

R. Public participation. 

I. Within 30 days after receipt of an application the 
board shall notify the applicant of the status of the 
application. The notification of the initial 
determination with regard to the status of the 
application shall be provided by the board in writing 
and shall include (i) a determination as to which 
provisions of Part Vlll are applicable, (ii) the 
identification of any deficiencies, and (iii) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review is not necessarily a 
determination that it is complete. Within 30 days after 
receipt of any additional information, the board shall 
notify the applicant of any deficiencies in such 
information. The date of receipt of a complete 
application shall be, for the purpose of this section, 
the date on which the board received all required 
information. 

2. No later than 30 days after receiVIng the initial 
determination notification required under subdivision R 
I of this section, the applicant shall notify the public 
about the proposed source as required in subdivision 
R 3 of this section. The applicant shall also provide 
an informational briefing about the proposed source 
for the public as required in subdivision R 4 of this 
section. 

3. The public notice required under subdivision R 2 of 
this section shall be placed by the applicant in at 
least one newspaper of general circulation in the 
affected air quality control region. The notice shall be 
approved by the board and shall include, but not be 
limited to, the name, location, and type of the source, 
and the time and place of the information briefing. 

4. The informational briefing shall be held in the 
locality where the source is or will be located and at 
least 30 days, but no later than 60 days, following the 
day of the publication of the public notice in the 
newspaper. The applicant shall inform the public 
about the operation and potential air quality impact of 
the source and answer any questions concerning air 
quality about the proposed source from those in 
attendance at the briefing. At a minimum, the 
applicant shall provide information on and answer 
questions about (i) specific pollutants and the total 
quantity of each which the applicant estimates will be 
emitted and (ii) the control technology proposed to be 
used at the time of the informational briefing. 
Representatives from the board shall attend and 
provide information and answer questions on the 
permit application review process. 

5. Upon a determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a permit may implement an 
alternative plan for notifying the public as required in 
subdivision R 3 of this section and for providing the 
informational briefing as required in subdivision R 4 
of this section. 

6. Within one year after receipt of a complete 
application, the board shall make a final 
determination on the application. This involves 
performing the following actions in a timely manner: 

a. Make a preliminary determination whether 
construction should be approved, approved with 
conditions, or disapproved. 

b. Make available in at least one location in each 
air quality control region in which the proposed 
source or modification would be constructed a copy 
of all materials the applicant submitted, a copy of 
the preliminary determination and a copy or 
summary of other materials, if any, considered in 
making the preliminary determination. 

c. If appropriate, hold a public briefing on the 
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preliminary determination prior to the public 
comment period but no later than the day before 
the beginning of the public comment period. The 
board shall notify the public of the time and place 
of the briefing, by advertisement in a newspaper of 
general circulation in the air quality control region 
in which the proposed source or modification would 
be constructed. The notification shall be published at 
least 30 days prior to the day of the briefing. 

d. Notify the public, by advertisement in a 
newspaper of general circulation in each region in 
which the proposed source or modification would be 
constructed, of the application, the preliminary 
determination, the degree of increment consumption 
that is expected from the source or modification, 
and the opportunity for comment at a public 
hearing as well as written public comment. The 
notification shall be published at least 30 days prior 
to the day of the hearing. 

e. Send a copy of the notice of public comment to 
the applicant, the administrator and to officials and 
agencies having cognizance over the location where 
the proposed construction would occur as follows: 
slft!e a!ld local air pollution control agencies, the 
chief executives of the city and county where the 
source or modification would be located, any 
comprehensive regional land use planning agency 
and any state, federal land manager, or indian 
governing body whose lands may be affected by 
emissions from the source or modification. 

f. Provide opportunity for a public hearing for 
interested persons to appear and submit written or 
oral comments on the air quality impact of the 
source or modification, alternatives to the source or 
modification, the control technology required, and 
other appropriate considerations. 

g. Consider all written comments submitted within a 
time specified in the notice of public comment and 
all comments received at any public hearing(s) in 
making a final decision on the approvability of the 
application. No later than 10 days after the close of 
the public comment period, the applicant may 
submit a written response to any comments 
submitted by the public. The board shall consider 
the applicant's response in making a final decision. 
The board shall make all comments available for 
public inspection in the same locations where the 
board made available preconstruction information 
relating to the proposed source or modification. 

h. Make a final determination whether construction 
should be approved, approved with conditions, or 
disapproved pursuant to this section. 

i. Notify the applicant in writing of the final 
determination and make such notification available 
for public inspection at the same location where the 
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board made available preconstruction information 
and public comments relating to the source or 
modification. 

S. Source obligation. 

1. Any owner who constructs or operates a source or 
modification not in accordance (i) with the application 
submitted pursuant to this section or (ii) with the 
terms and conditions of any permit to construct or 
operate, or any owner of a source or modification 
subject to this section who commences construction or 
operation after the effective date of these regulations 
without applying for and receiving a permit 
hereunder, shall be subject to appropriate enforcement 
action including, but not limited to, any specified in 
subsection Z of this section. 

2. Approval to construct shall become invalid if 
construction is not commenced within 18 months after 
receipt of such approval, if construction is 
discontinued for a period of 18 months or more, or if 
construction is not completed within a reasonable 
time. The board may extend the 18-month period upon 
a satisfactory showing that an extension is justified. 
This provision does not apply to the time period 
between construction of the approved phases of a 
phased construction project; each phase must 
commence construction within 18 months of the 
projected and approved commencement date. 

3. Approval to construct shall not relieve any owner of 
the responsibility to comply fully with applicable 
provisions of the State Implementation Plan and any 
other requirements under local, state or federal law. 

4. At such time that a particular source or 
modification becomes a major stationary source or 
major modification solely by virtue of a relaxation in 
any enforceable limitation which was established after 
August 7, 1980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a 
restriction on hours of operation, then the 
requirements of subsections K through S of this 
section shall apply to the source or modification as 
though construction had not yet commenced on the 
source or modification. 

T. Environmental impact statements. 

Whenever any proposed source or modification is subject 
to action by a federal agency which might necessitate 
preparation of an environmental impact statement pursuant 
to the National Environmental Policy Act (42 U.S.C. 4321), 
review conducted pursuant to this section shall be 
coordinated by the administrator with the broad 
environmental reviews under that Act and under Section 
309 of the federal Clean Air Act to the maximum extent 
feasible and reasonable. 

U. Disputed permits. 
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If a permit is proposed to be issued for any major 
stationary source or major modification proposed for 
construction in any state which the governor of an 
affected state or indian governing body of an affected 
tribe determines will cause or contribute to a cumulative 
change in air quality in excess of that allowed in this part 
within the affected state or Indian reservation, the 
governor or indian governing body may request the 
administrator to enter into negotiations with the persons 
involved to resolve such dispute. If requested by any state 
or Indian governing body involved, the administrator shall 
make a recommendation to resolve the dispute and protect 
the air quality related values of the lands involved. If the 
persons involved do not reach agreement, the 
administrator shall resolve the dispute lffi<i l>is . The 
administrator's determination, or the results of agreements 
reached through other means, shall become part of the 
applicable State Implementation Plan and shall be 
enforceable as part of such plan. 

V. Interstate pollution abatement. 

1. The owner of each source or modification, which 
may significantly contribute to levels of air pollution 
in excess of an ambient air quality standard in any 
air quality control region outside the Commonwealth, 
shall provide written notice to all nearby states of the 
air pollution levels which may be affected by such 
source at least 60 days prior to the date of 
commencement of construction. 

2. Any state or political subdivision may petition the 
administrator for a finding that any source or 
modification emits or would emit any air pollutant in 
amounts which will prevent attainment or maintenance 
of any ambient air quality standard or interfere with 
measures for the prevention of significant deterioration 
or the protection of visibility in the State 
Implementation Plan for such state. Within 60 days 
after receipt of such petition and after a public 
hearing, the administrator will make such a finding or 
deny the petition. 

3. Notwithstanding any permit granted pursuant to this 
section, no owner or other person shall commence 
construction or modification or begin operation of a 
source to which a finding has been made under the 
provisions of subdivision V 2 of this section. 

W. Innovative control technology. 

I. Prior to the close of the public comment period 
under subsection R an owner of a proposed major 
stationary source or major modification may request , 
in writing, that the board ift wffiiftg oo ia!el' tiTaa !lle 
eklse eJ' !lte l"fflHe eefflffleat j}efiftd lfft<!er saaseelien 
R ift approve a system of innovative control 
technology. 

2. The board , with the consent of the governor(s) of 
affected state(s}, shall determine that the source or 

modification may employ a system of innovative 
control technology, if: 

a. The proposed control system would not cause or 
contribute to an unreasonable risk to public health, 
welfare, or safety in its operation or function; 

b. The owner agrees to achieve a level of 
continuous emissions reduction equivalent to that 
which would have been required under subdivision 
K 2 of this section by a date specified by the board. 
Such date shall not be later than four years from 
the time of startup or seven years from permit 
issuance; 

c. The source or modification would meet the 
requirements of subsections K and L of this section 
based on the emissions rate that the stationary 
source employing the system of innovative control 
technology would be required to meet on the date 
specified by the board; 

d. The source or modification would not, before the 
date specified by the board: 

(I) Cause or contribute to a violation of an 
applicable national ambient air quality standard; or 

(2) Impact any area where an applicable increment 
is known to be violated; 

e. All other applicable requirements including those 
for public participation have been met; and 

f. The provisions of subsection Q of this section 
(relating to class I areas) have been satisfied with 
respect to all periods during the life of the source 
or modification. 

3. The board shall withdraw any approval to employ a 
system of innovative control technology made under 
this section, if: 

a. The proposed system fails by the specified date 
to achieve the required continuous emissions 
reduction rate; or 

b. The proposed system fails before the specified 
date so as to contribute to an unreasonable risk to 
public health, welfare, or safety; or 

c. The board decides at any time that the proposed 
system is unlikely to achieve the required level of 
control or to protect the public health, welfare, or 
safety. 

4. If a source or modification fails to meet the 
requirement level of continuous emission reduction 
within the specified time period or the approval is 
withdrawn in accordance with subdivision W 3 of this 
section, the board may allow the source or 
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modification up to an additional three years to meet 
the requirement for the application of best available 
control technology through use of a demonstrated 
system of control. 

X. Reactivation and permanent shutdown. 

l. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions X 2 through X 4 of this 
section or subdivision P 5 of § 120-08-04. 

2. Upon a final decision by the board that a stationary 
source is shut down permanently, the board shall 
revoke the permit by written notification to the owner 
and remove the source from the emission inventory or 
consider its emissions to be zero in any air quality 
analysis conducted; and the source shall not 
commence operation without a permit being issued 
under the applicable provisions of Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the source is considered to be 
shut down permanently; (ii) that the decision shall 
become final if the owner fails to provide, within 
three months of the notice, written response to the 
board that the shutdown is not to be considered 
permanent; and (iii) that the owner has a right to a 
formal hearing on this issue before the board makes 
a final decision. The response from the owner shall 
include the basis for the assertion that the shutdown 
is not to be considered permanent and a projected 
date for restart-up of the source and shall include a 
request for a formal hearing if the owner wishes to 
exercise that right. 

b. If the board should find that the basis for the 
assertion is not sound or the projected restart~up 
date allows for an unreasonably long period of 
inoperation, the board shall l>6lft a f6fmal i>eaflag 
ea !lie iss<!e H eae is requested er, H oo i>eaflag is 
ret:):'l:l:ested, deeisian te eensideF the slnH:dewR 
~ermaReat sftall beeome Hool (i) hold a formal 
hearing on the issue, if one is requested; or (ii) 
render a final decision to consider the shutdown 
permanent, if no hearing is requested . 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shut down 
permanently prior to any final decision rendered 
under subdivision X 3 of this section. 

Y. Transfer of permits. 

1. No person shall transfer a permit from one location 
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to another, or from one piece of equipment to 
another. 

2. In the case of a transfer of ownership of a 
stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

4. The provisions of this subsection concerning the 
transfer of a permit from one location to another 
should not apply to the relocation of portable facilities 
that are exempt from the provisions of subsections K 
through S of this section by subdivision J 4 c of this 
section. 

Z. Permit invalidation, revocation, and enforcement. 

l. Permits issued under this section shall be subject to 
such terms and conditions set forth in the permit as 
the board may deem necessary to ensure compliance 
with all applicable requirements of the regulations. 

2. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
permit application or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit; 

c. Fails to comply with any emission standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emiSSIOns from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emision limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. Fails to comply with the applicable provisions of 
this section. 

3. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subdivision Z 2 of this section or for any 
other violations of these regulations. 

4. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 
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are subject to the civil charges, penalties and all other 
relief contained in Part II of these regulations and the 
Virginia Air Pollution Control Law. 

5. The board shall notify the applicant in writing of its 
decision, with its reasons, to change, suspend or 
revoke a permit, or to render a permit invalid. 

AA. Circumvention. 

Regardless of the exemptions provided in this section, no 
owner or other person shall circumvent the requirements 
of this section by causing or allowing a pattern of 
ownership or development over a geographic area of a 
source which, except for the pattern of ownership or 
development, would otherwise require a permit. 

APPENDIX L. 
PREVENTION OF SIGNIFICANT DETERIORATION 

AREAS. 

I. Prevention of Significant Deterioration Areas are 
geographically defined below by locality for the following 
criteria pollutants: 

A. Particulate matter. 
AQCR 1 through 7 All areas 

B. Sulfur dioxide. 
AQCR 1 through 7 All areas 

C. Carbon monoxide. 

1. AQCR 1 through 6 All areas 

2. AQCR 7 All areas except 
Alexandria City 
Arlington County 

D. Ozone (volatile organic compounds): 

1. AQCR 1 

2. AQCR 2 

3. AQCR 3 

4. AQCR 4 

5. AQCR 5 

All areas except 
the portion of 
White Top 
Mountain above 
4,500 feet 
elevation 
located in 
Smyth County 

All areas 

All areas 

All areas except 
Stafford County 

All areas except 
Charles City County 
Chesterfield County 
Hanover County 

6. AQCR 6 

7. AQCR 7 

E. Nitrogen oxides. 
AQCR 1 throug 7 

F. Lead. 

Henrico County 
Colonial Heights 
City 
Hopewell City 
Richmond City 

All areas except 
James City County 
York County 
Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 
Poquoson City 
Portsmouth City 
Suffolk City 
Virginia Beach City 
Williamsburg City 

No area 

All areas 

AQCR 1 through 7 All areas 

II. All areas of the state are geographically defined as 
Prevention of Significant Deterioration Areas for the 
following pollutants: 

Mercury 

Beryllium 

Asbestos 

Fluorides 

Sulfuric acid mist 

Vinyl chloride 

Total reduced sulfur: 

Hydrogen sulfide 
Methyl mercaptan 
Dimethyl sulfide 
Dimethyl disulfide 

Reduced sulfur compounds: 

Hydrogen sulfide 
Carbon disulfide 
carbonyl sulfide 

Municipal waste combustor organics (measured as 
total tetra- through acta-chlorinated dibenzo-p-dioxins 
and dibenzofurans) 

Municipal waste combustor metals (measured a." 
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particulate matter) 

Municipal waste combustor acid gases (measured as 
the sum of S02 and HC 1) 

III. The classification of Prevention of Significant 
Deterioration Areas is as follows: 

A. Class I. 

1. Federal ~ James River Face Wilderness Area 
(located in AQCR 2) and Shenandoah National Park 
(located in AQCR 2 and AQCR 4). 

2. State - None 

B. Class II - All areas of the state not designated in 
Class I. 

C. Class III - None. 

IV. The area classification prescribed in Section III may 
be redesignated in accordance with 40 CFR 52.21(e), (g), 
(u) and (t). 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Title Qj' Regulation: VR 270-01-0055. Regulations lor the 
Protection of Students as Participants in Human 
Research. 

Statutory Authority: § 22.1-16.1 of the Code of Virginia. 

Public Hearing Date: April 28, 1993 - 4 p.m. 
Written comments may be submitted through June 18, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary· 

This regulation is designed to ensure that the rights 
of students who may become subjects of research are 
protected. The regulation specifically addresses the 
rights of students in the areas of personal privacy 
and informed consent. These rights are protected by 
means of the creation in each school entity of a 
review board to oversee all research involving 
students that is conducted within the realm of its 
authority. 

VR 270-01-0055. Regulations for the Protection of Students 
as Participants in Human Research. 

§ 1. Definitions. 

"Agency" means State Department of Education (state 
educational agency), local school divisions, Virginia 

. Schools for the Deaf and Blind, or any proprietary school 
·certified by the Board of Education. 
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"Assent" means a student's affirmative agreement to 
participate in research. Mere failure to object should not, 
absent affirmative agreement, be construed as assent. 

"Board" means the State Board of Education. 

"Department" means the state Department of 
Education. 

"Human research" means any systematic investigation 
which utilizes human subjects who may be exposed to 
physical or psychological injury as a consequence of 
participation and which departs from the application of 
established and accepted therapeutic methods appropriate 
to meet the subjects' needs. 

"Human subject" means a living individual about whom 
an investigator (whether professional or subject) 
conducting research contains (ij data through intervention 
or interaction with the individual, or (ii) identljiable 
private information. Intervention includes both physical 
procedures by which data are gathered (for example, 
surveys, questionnaires) and manipulations of the subject 
or the subject's environment that are performed for 
research purposes. Interaction includes communication or 
interpersonal contact between investigator and subject. 
Private information includes information about behavior 
that occurs ifz a context in which an individual can 
reasonably expect that no observation or recording is 
taking place, and information which has been provided for 
specific purposes by an individual, and which the 
individual can reasonably expect will be made public, for 
example, a medical record. Private information must be 
individually identifiable (i.e., the identity of the subject is 
or may readily be ascertained by the investigator or 
associated with the information) in order for obtaining the 
information to constitute research involving human 
subjects. 

For the purposes of these regulations, human subjects 
refers to students. 

"Informed consent" means the knowing and voluntary 
agreement, without undue inducement or any element of 
force, fraud, deceit, duress, or other form of constraint or 
coercion, of a person who is capable of exercising free 
power of choice. For the purposes of research, the basic 
elements of information necessary to such consent shall 
include the following: 

I. A reasonable and comprehensible explanation to 
the person of the proposed procedures or protocols to 
be followed, their purposes, including descriptions of 
any attendant discomforts, and risks and benefits 
reasonable to be expected; 

2. A disclosure of any appropriate alternative 
procedures or therapies that might be advantageous 
for the person; 

3. An instruction that the person may withdraw his 
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consent and discontinue participation in the human 
research at any time without prejudice to him; 

4. An explanation of any costs or compensation which 
may accrue to the person and, if applicable, the 
availability of third party reimbursement for the 
proposed procedures or protocols; and 

5. An offer to answer and answers to any inquiries 
by the person concernzng the procedures and 
protocols. 

"Local education agency" (LEA) means the local school 
division responsible for providing educational services to 
students. 

"Minimal risk" means the risks of harm anticipated in 
the proposed research are not greater, considering 
probability and magnitude, than those ordinarily 
encountered in daily life or during the performance of 
routine physical or psychological examinations or tests. 

That which may be considered risk to students includes 
over testing, labeling, over dependence on the researcher, 
expecting or forcing consent and continued participation, 
over using research subject, not identifying purposes for 
research or the treatment, asking inappropn·ate questions, 
or showing more concern for the data than the students. 

"Nontherapeutic research" means human research in 
which there is no reasonable expectation of direct benefit 
to the physical or mental condition of the student. 

"Parent" means a parent, a guardian, or a person 
acting as a parent of a chl1d. The term '"parent" means 
either parent, unless the LEA or department has been 
provided with evidence that there is a legally binding 
instrument or a state law or court order governing such 
matters as divorce, separation, or custody which mother 
or father, the adoptive mother or father, or the legally 
appointed guardian or committee has custody of the child. 
The definition also includes persons acting in the place of 
a parent such as a grandparent or stepparent with whom 
the child lives, as well as the persons who are legally 
responsible for a child's welfare. The term also means a 
surrogate parent appointed pursuant to provisions set 
forth in VR 270-01-0007, Regulations Governing Special 
Education Programs for Handicapped Children and Youth 
in Virginia. A child 18 years or older, who has not been 
declared incompetent by a court, may assert any rights 
under these regulations in his own name. 

"Permission" means the agreement of parent(s), 
guardian, or an indivzdual acting as a parent of a student 
in the absence of a parent or guardian, to the 
participation of the student in research. 

"Qualzfied review committee" means a group specifically 
formed to review research involving human subjects 
conducted or sponsored by an entity in order to protect 
the rights of the human subjects of such research. 

"Student" means persons who have not attained the 
legal age for consent to treatments or procedures involved 
in the research, under the applicable law of the 
jurisdiction in which the research will be conducted. 

"Subject-at-risk" means any individual who may be 
exposed to the possibility of injury including physical, 
psychological, or social injury, as a consequence of 
participation as a subject in any research, development, 
or related activity which departs from the application of 
those established and accepted methods necessary as to 
meet his needs, or which increases the ordinary risks of 
daily life. 

"Superintendent" means the Superintendent of Public 
Instruction for the department. "LEA superintendent" 
means the local school division superintendent. 

§ 2. Authority. 

These regulations are promulgated under the authority 
of § 22.1-16.1 and Chapter 5.1 (§ 32.1-162.16 et seq.) of 
Title 32.1 of the Code of Virginia. 

§ 3. Applicability. 

These regulations shall apply to the Virginia 
Department of Education or any public schools including 
the Virginia Schools for the Deaf and Blind or any 
proprietary schools certified by the Board of Education. 

§ 4. Policy. 

A. No human research may be conducted without 
informing the parent of the student in writing of the 
risks, procedures, and discomforts of the research. The 
consent of the parent of the student to participate in the 
research must be documented in writing and supported by 
the signature of a witness not involved in the conduct of 
the research, except as provided for in § 10 F of these 
regulations. Special arrangements shall be made for those 
who need special assistance in understanding the 
consequences of being a participant in human research. 

B. Each human research activity shall be approved by a 
committee composed of representatives of varied 
backgrounds who shall assure the competent, complete, 
and professional review of human research activities. 

C. The individual conducting the research shall be 
required to notify all parents of students who were 
participants in the research of the risks caused by the 
research which are discovered after the research has 
concluded. 

§ 5. Exemptions. 

Research activities in which the only involvement of 
students will be in one or more of the following 
categories are exempt from these regulations: 
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1. Research or student learning outcomes assessments 
conducted in educational settings involving regular or 
special education instructional strategies, the 
effectiveness of or the comparison among instructional 
techniques, curricula, or classroom management 
methods, or the use of educational tests, whether 
cognitive, diagnostic, aptitude, or achievement, if the 
data from such tests are recorded in a manner so 
that students cannot be identified, directly or through 
identifiers linked to the students. 

2. Research involving survey or interview procedures 
unless responses are recorded in such a manner that 
the students can be identified, directly or through 
identifiers linked to the students, and either (i) the 
student's responses, if they become known outside the 
research, could reasonably place the student at risk of 
criminal or civil liability or be damaging to the 
student's financial standing or employaWity or (ii) the 
research deals with sensitive aspects of the student's 
own behavior, such as sexual behavior, drug or 
alcohol use, or illegal conduct. 

3. Research involving solely the observation of public 
behavior, including observation by participants, unless 
observations are recorded in such a manner that the 
students can be identified, directly or through 
Identifiers linked to the students, and either (i) the 
observations recorded about the individual, if they 
becpme known outside the research, could reasonably 
place the student at risk of criminal or civil liability 
or be damaging to the student's financial standing or 
employability, or (ii) the research deals with sensitive 
aspects of the student's own behavior, such as sexual 
behavior, drug or alcohol use, or illegal conduct. 

4. Research involving the collection or study of 
existing data, documents, records, pathological 
specimens, or diagnostic specimens, if these sources 
are publicly available or if the information is recorded 
by the investigator in a manner so that students 
cannot be identified, directly or through identifiers 
linked to the students. 

5. Research involving solely a combination of any of 
the activities descnOed in this section. 

§ 6. Certification process. 

A. Agencies seeking to conduct or sponsor human 
research are required to submit statements to the 
department assuring that all human research activities 
will be reviewed and approved by a research review 
committee. The agency shall report annually to the 
Superintendent giving assurance that a committee exists 
and is functioning. 

These reports shall include a list of committee members, 
their qualifications for service on the committee, and their 
school affiliation. A copy of the minutes of committee 
neetings shall be kept on file with the reporting agency. 
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B. Prior to the initiation of a human research project, 
the agency shall also send to the agency head, a 
description of the research project to be undertaken, 
which shall include a statement of the criteria for 
inclusion of a student in the research project, a 
description of what will be done to the students, and a 
copy of the informed consent statement(s). 

C. Each person engaged in the conduct of human 
research or proposing to conduct human research shall 
associate himself with an agency having a committee, and 
such human research as he conducts or proposes to 
conduct shall be subject to review and approval by the 
committee in the manner set forth in this section. 

D. The Superintendent may inspect the records of the 
committee. 

E. The chairperson of the committee shall report as 
soon as possible to the agency head and to the 
Superintendent any violation of the research protocol 
which led the committee to either suspend or terminate 
the research. 

§ 7. Composition of research review committee. 

A. Each committee must have at least five members, 
appointed by the agency head, with varying backgrounds 
to provide complete and adequate review of activities 
commonly conducted by the agency. The committee must 
be sufficiently qualified through the maturity, experience, 
and diversity of its members, inclUding consideration of 
race, gender, and cultural background, to promote respect 
for its advice and counsel in safeguarding the rights and 
welfare of students in human research. In addition to 
possessing the professional competence necessary to 
review specific activities, the committee must be able to 
ascertain the acceptability of applications and proposals in 
terms of agency regulations, applicable law, standards of 
professional conduct and practice, and community 
attitudes. If a committee reviews research that has an 
impact on an institutionalized or other vulnerable 
category of students, including residents of mental health, 
mental retardation, or correctional facilities, the committee 
shall have in its membership one or more individuals who 
are primarily concerned with the welfare of these students 
and who have appropriate experience to serve in that 
capacity. 

B. No committee shall consiSt entirely of members of 
one profession, and at least one member must be an 
individual whose primary concerns are in noneducation 
areas. 

C. Each committee shall include at least one member 
who is not otherwise affiliated with the agency and who 
is not part of the immediate family of a person who is 
affiliated with the agency. 

D. No member of a committee shall participate in the 
committee's initial or continuing review of any project in 

Monday, April 19, 1993 

2269 



Proposed Regulations 

which the member has a conflicting interest, except to 
provide information requested by the committee. The 
committee has responsibility for detennining whether a 
member has a conflicting interest. The committee's size 
shall be increased in the case of conflicting interests 
resulting in a decrease of the committee below five 
persons. 

E. No member of the committee shall be directly 
involved in the proposed human research or have 
administrative approval authority over the proposed 
human research except in connection with his 
responsibzlities as a member of the committee. 

F. A committee may, in its discretion, invite individuals 
with competence in special areas to assist in the review 
of complex issues which require expertise beyond or in 
addition to that available on the committee. These 
individuals may not vote with the committee. 

G. A quorum of the committee shall consist of a 
majority of its members. 

H. The committee and the agency shall establish 
procedures and rules of operation necessary to fulfill the 
requirements of these regulations. 

§ 8. Elements of the committee's review process. 

A. No human research shall be conducted or authorized 
by an agency unless the human research review 
committee has reviewed and approved the proposed 
human research project giving consideration to the 
following factors: 

I. The adequacy of the description of potential 
benefits and risks involved and adequacy of the 
methodology of the research; 

2. The degree of risk. and, if the research is 
nontherapeutic, whether it presents greater than 
minimal risk; 

3. Whether the rights and welfare of the students are 
adequately protected; 

4. Whether the risks to the students are outweighed 
by the potential benefits to them; 

5. Whether the informed consent is to be obtained by 
methods that are adequate and appropriate and 
whether the written consent form is adequate and 
appropriate in both content and language for the 
particular research and for the particular students of 
the research; 

6. Whether the persons proposing to supervise or 
conduct the particular human research are 
appropriately competent and qualified; 

7. Whether criteria for selection of students are 

equitable; 

8. Whether the research conforms with such other 
requirements as the board may establish; and 

9. Whether appropriate studies in nonhuman systems 
have been conducted prior to the involvement of 
students. 

B. Each committee shall review approved projects to 
ensure conformity with the approved proposal at least 
annually. 

C. Research must be approved by the committee which 
has junSdiction over the student. When cooperating 
agencies conduct some or all of the research involving 
some or all of the students, each cooperating agency is 
responszble for safeguarding the rights and welfare of 
students and for complying with these regulations. except 
that in complying with these regulations agencies may 
enter into joint review, rely upon the review of another 
qualified committee, or make similar arrangements aimed 
at avoiding duplication of effort. Such arrangements may 
be made by the committee chairperson with the approval 
of a majority of the members present at a meeting of the 
committee. 

D. The committee shall consider research proposals 
within 45 calendar days after submission to the committee 
chairperson. In order for the research to be approved, it 
shall receive the approval of a majority of those members 
present at a meeting in which a quorum exists. The 
committee shall notify investigators and the agency in 
writing of its decision to approve or disapprove the 
proposed research activity, or of modifications required to 
secure committee approval. 

E. The committee shall develop a written description of 
the procedure to be followed by a student or parent who 
has a complaint about a research project in which the 
student is participating or has participated. 

F. Any student. or the parent of any student, who has 
a complaint about a research project in which the student 
is participating or has participated shall be referred to the 
committee chairperson who shall refer it to the committee 
to determine if there has been a violation of the protocol. 

G. The committee shall require periodic reports. The 
frequency of such reports should reflect the nature and 
degree of risk of each research project. 

§ 9. Abbreviated review procedures for certain kinds of 
research involving no more than minimal risk, and for 
minor changes in approved research. 

A. The committee may review some or all of the 
research listed in subsection C of this section through an 
expedited review procedure, if the research involves no 
more than minimal rzSk as detennined by the committee 
chairperson. The committee may also use the expedited · 
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review procedure to review minor changes in previously 
approved research during the period (of one year or less) 
for which approval is authorized. Under an expedited 
review procedure, the review may be carried out by the 
committee chairperson and one or more experienced 
reviewers designated by the chairperson from among 
members of the committee. In reviewing the research, the 
reviewers may exercise all of the authorities of the 
committee except that the revlewers may not disapprove 
the research. A research activity may be disapproved only 
after review in accordance with the nonexpedited 
procedure set forth in § 8 of these regulations. 

B. Each committee which uses an expedited review 
procedure shall adopt a method for keeping all members 
advised of research proposals which have been approved 
under the procedure. 

C. Research activities involving no more than minimal 
risk and in which the only involvement of students will 
be in one or more of the following categories (carried out 
through standard methods) may be reviewed by the 
research review committee through the expedited review 
procedure. 

1. Voice recordings made for research purposes such 
as investigations of speech defects. 

2. Moderate exercise of healthy volunteers. 

3. Research on individual or group behavior or 
characteristics of individuals, such as studies of 
perception, cognition, game theory, or test 
development, where the investigator does not 
manipulate students' behavior and the research will 
not involve stress to students. 

§ 10. Informed consent. 

A. No human research may be conducted in this 
Commonwealth in the absence of informed consent 
subscribed to in writing by the student, otherwise capable 
of rendering informed consent, and parent. An investigator 
shall seek such consent only under circumstances that 
provide the prospective student and parent sufficient 
opportunity to conszder whether or not to participate and 
that minimize the possibility of coercion or undue 
influence. The information that is given to the student 
and parent shall be in language understandable to the 
student and parent. 

B. No individual shall participate in research unless this 
requirement is met for each individual. The giving of 
consent by a parent shall be subject to the provisions of 
subsection C of this section. No informed consent shall 
include any language through which the student and 
parent waive or appear to waive any of their legal rights, 
including any release of any individual or agency or any 
agents thereof from liability for negligence. 
Notwithstanding consent by a parent, no person shall be 
breed to participate in any human research. Each parent 
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shall be given a copy of the signed consent form required 
by § 4 A of these regulations, except as proVIded for in § 
IO F. 

C. No parent may consent to nontherapeutic research 
unless it is determined by the committee that such 
nontherapeutic research will present no more than a 
minor increase over minimal risk to the student. 

D. The committee may approve a consent procedure 
which does not include, or which alters, some or all of 
the elements of informed consent, or waive the 
requirements to obtain informed consent provlded the 
committee finds and documents that: 

1. The research involves no more than minimal risk 
to the students; 

2. The waiver or alteration will not adversely affect 
the rights and welfare of the students; 

3. The research could not practicably be carried out 
without the waiver or alteration; and 

4. Whenever appropriate, the students and parents 
will be provtded with additional pertinent information 
after participation. 

E. Except as provided in subsection F of this section, 
the consent form may be either of the following: 

1. A written consent document that embodies the 
elements of informed consent required by § I 
(definition of "informed consent") of these regulations. 
This form may be read to the student and parent, 
but, in any event, the investigator shall give the 
student and parent adequate opportunity to read it 
before it is signed; or 

2. A short form written consent document stating that 
the elements of informed consent required by § I 
(definition of "informed consent'') of these regulations 
have been presented orally to the student and parent. 
When this method is used, there shall be a witness to 
the oral presentation. Also, the committee shall 
approve a wntten summary of what is to be said to 
the student or parent. Only the short form itself is to 
be signed by the student or parent. However, the 
witness shall sign both the short form and a copy of 
the summary, and the person actually obtaining 
consent shall sign a copy of the summary. A copy of 
the summary shall be given to the student or parent, 
in addition to a copy of the short form. 

F. The committee may waive the requirement for the 
investigator to obtain a signed consent form for some or 
all students and parents if it finds that the only record 
linking the student and the research would be the consent 
document and the principal risk would be potential harm 
resulting from a breach of confidentiality. Each parent 
will be asked whether the parent wants documentation 
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linking the student with the research, and the parent's 
wishes will govern. In cases where the documentation 
requirement is waived, the committee may require the 
investigator to provide parents with a written statement 
regarding the research. 

G. Infonnation regarding the human research and 
consent shall provide an instruction that the parent or 
student or both may withdraw his consent and 
discontinue participation in the human research at any 
time without prejudice to him. 

§ 11. Committee records. 

A. An agency, or when appropriate a committee, shall 
prepare and maintain adequate documentation of 
committee activities, including the following: 

1. Copies of all research proposals reviewed, scientific 
evaluations, zf any, that accompany the proposals, 
approved sample consent documents, progress reports 
submitted by investigators, and reports of injuries to 
students. 

2. Minutes of committee meetings which shall be in 
sufficient detail to show attendance at the meetings,· 
actions taken by the committee; the vote on these 
actions including the number of members voting for, 
against, and abstaining; the basis for requiring 
changes in or disapproving research; and a written 
summary of the discussion of controverted issues and 
their resolution. 

3. Records of continuing review activities. 

4. Copies of all correspondence between the 
committee and the investigators. 

5. A list of committee members. 

6. Written procedures for the committee. 

7. Statements of significant new findings provided to 
parents of students, 

B. The records required by this regulation shall be 
retained for at least five years, and records relating to 
research which is conducted shall be retained for at least 
five years after completion of the research, All records 
shall be accessible for inspection and copying by 
authorized employees or agents of the department at 
reasonable times and in a reasonable manner. 

§ 12. Role of the department, Superintendent, and the 
board, 

A The Superintendent or his designee shall establish 
and maintain records of agency assurances, annual 
reports, and summary descriptions of research projects to 
be reviewed by the board 

B. The Superintendent or his designee shall review 
communications from committees reporting violations of 
research protocols which led to suspension or termination 
of the research to ensure that appropriate steps have 
been taken for the protection of the rights of students 
involved in human research. The board shall be kept 
informed 

C The Superintendent or his designee shall arrange for 
the printing and dissemination of copies of these 
regulations. 

D. Each committee shall submit to the Superintendent 
or his designee annually a report on the human research 
projects reviewed and approved by the committee and to 
report any significant deviations from the proposals as 
approved 

E The Superintendent shall submit to the Governor and 
the General Assembly annually a report on the human 
research projects reviewed and approved by the 
committees and any significant deviations from the 
proposals as approved. 

§ 13, Applicability of state policies, 

Nothing in these regulations shall be construed as 
limiting in any way the rights of students in research 
under regulations promulgated by the board pursuant to 
Chapter 5,1 (§ 32.1·162.16 et seq) of Title 32,1 and § 
22.1·16,1 of the Code of Virginia. 

§ 14, Applicability of federal policies, 

Human research which is subject to policies and 
regulations for the protection of students promulgated by 
any agency of the federal government shall be exempt 
from these regulations. Agencies shall notify the 
Superintendent annually of their compliance with the 
policies and regulations of federal agencies. 

******** 

Title Qf Regulation: VR 270·01·0057, Special Education 
Program Standards, 

Statutory Authority: § 22,1-214 of the Code of Virginia, 

Public Hearing Dates: 
May 3, 1993 · 6 p,m, 
May 10, 1993 · 6 p,m. 
May 11, 1993 · 6 p,m, 
Written comments may be submitted until June 19, 
1993, 

(See Calendar of Events section 
for additional information) 

Summary: 

These regulations set standards for special education 
programs for children with disabilities in Virginia. Tht 
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areas in which specific standards are set include 
teaching assignments, waivers for certain educational 
interpreters, and program models for school-age and 
preschool-age students. Criteria are set forth for 
teacher assignments, caseload maximums, and mixing 
students with different disabilities together for 
instruction. In addition, procedures are included for 
school division superintendents and directors of 
nonpublic education agencies to request conditional 
licenses for teachers, waivers for educational 
interpreters who have not documented their 
quallfications, and waivers to digress from the 
program models addressing caseload or mixing 
students with different disabilities together for 
instruction. 

VR 270-01-0057. Special Education Program Standards. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Combined se!Fcontainedjresource" means programs 
where some students receive special education services 
50% or more of the day and some students receive 
services less than 50% of their instructional day (excluding 
lunch). Time in special education is calculated on the 
basis of special education services defined in the 
individualized education program (IEP), rather than the 
location of services. As a result, services may be offered 
using collaborative, consulting or team teaching models, in 
a general class setting, in addition to the traditional 
resource special education classroom. 

"Departmentalized program" means programs where 
several special education teachers subdivide the 
curriculum, allowing each to teach in fewer content areas. 
Departmentalized programs may include collaborative, 
consulting or team teaching models offered in general 
class settings, in addition to traditional special education 
classes. 

"Early childhood special education programs" means 
programs for students of preschool ages (2 - 5 years old) 
who are eligible for special education. 

"Resource" means programs where students receive 
special education services less than 50% of their 
instructional school day (excluding lunch). Time 1n special 
education is calculated on the basis of special education 
services defined in the individualized education program 
(IEP), rather than the location of services. As a result, 
services may be offered using collaborative, consulting or 
team teaching models, in a general class setting, in 
addition to the traditional resource special education 
<classroom. 
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"Self-contained" means programs where students receive 
special education services 50% or more of their 
instructional school day (excluding lunch). Time in special 
education is calculated on the basis of special education 
services defined in the individualized education program 
(JEP), rather than the location of services. As a result, 
services may be offered using collaborative, consulting or 
team teaching models, in a general class setting, in 
addition to the traditional self-contained special education 
classroom. 

PART 11. 
SPECIAL EDUCATION TEACHERS. 

§ 2.1. Special education teachers; license required. 

Special education teachers shall hold a current Virginia 
teaching license. In addition, each special education 
teacher shall hold specific endorsement(s) which 
correspond to the area(s) of d1sability(ies) of students 
assigned to his classroom or caseload or both (refer to 
Figure A, Special Education Teacher Assignment 
Requirements). 

§ 2.2. Special education conditional license. 

An individual who does not hold an endorsement in the 
area of disahtllty assigned may be hcensed on a two-year 
special education conditional license if the following 
criteria are met: 

1. The individual is employed as a teacher of special 
education by a Virginia public or nonpublic school; 
and 

2. The individual holds a current Virginia teaching 
license (the teaching license must be effective during 
the two-year validity period of the special education 
conditional license). 

The two-year special education conditional license is a 
nonrenewable teaching license issued to unendorsed 
special education teachers in order to provzde them an 
opportunity to attain endorsement while employed in the 
Commonwealth of Virginia. Individuals issued the special 
education conditional license will be required to satisfy 
the special education endorsement requirements in the 
two-year validity period of the conditional license. 
However, the license may be extended for one additional 
year at the request of the school division superintendent 
or director of nonpublic education agency. Endorsement in 
special education areas of disability(ies) may be attained 
by completing the prescribed course work for endorsement 
through an institution of higher education or by 
completing the Department of Education's special 
education teacher endorsement program. 

§ 2.3. Conditions for application of conditional license. 

Local school division superintendents and directors of 
nonpublic education agencies shall apply for a special 
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education conditional license for any certified individual 
who is not endorsed in the area assigned to teach. The 
conditional license for individuals shall be requested when 
the individual is the best suited of the applicants for the 
position, the school division has advertised the position, 
and has made reasonable efforts to recruit and hire 
qualified individuals. 

§ 2.4. Timeline for application of special education 
conditional license. 

Conditional license applications are to be submitted to 
the Superintendent of Public Instruction, Virginia 
Department of Education using the Application for Special 
Education Conditional License (form number PS-I) within 
30 days of assignment in an unendorsed area of disability. 

PART Ill. 
EDUCATIONAL INTERPRETERS. 

§ 3.1. Qualified educational interpreter requirements. 

Requirements for personnel providing interpreting 
services for students who have hearing impairments, are 
hard of hearing or are deaf are detailed in the 
Regulations Governing Special Education Programs for 
Handicapped Children and Youth in Virginia (VR 
270-01-0007). 

§ 3.2. Waiver of requirements. 

A. Conditions for requesting a waiver. 

Local education agency superintendents and directors of 
nonpublic education agencies shall request a waiver to the 
requirements for any individual who does not meet the 
qualifications to serve as an educational interpreter. 
Individuals hired must be in the process of being screened 
for competency or be completing training to develop their 
interpreting skills or both. The waiver shall be requested 
when the individual is the best suited af the applicants 
for the position, the school division has advertised the 
position, and has made reasonable efforts to recruit and 
hire qualified individuals. 

B. Timeline for requesting a waiver. 

Waiver of educational interpreter qualification 
requirements requests are to be submitted to the 
Superintendent of Public Instruction, Virginia Department 
of Education within 30 days of assignment. 

PART IV. 
SPECIAL EDUCATION PROGRAMS FOR 

SCHOOL-AGE YOUTH. 

§ 4.1. General. 

The standards in Part IV specify class mix, caseload, 
and teacher assignment for special education programs for 
school-age chl1dren and youth. Public and nonpublic 

education agencies may offer programs for students 
eligible for special education outside the boundaries of 
these standards. However, the education agency must 
receive a waiver from the Virginia Department of 
Education to offer such programs. 

§ 4.2. Self-contained programs. 

Students receiving self-contained services have IEPs 
identifying 50% or more of their instmction each school 
day (excluding lunch) in special education. Time in special 
education is calculated on the basis of special education 
services defined in the IEP, rather than the location of 
services. As a result, services may be offered using 
collaborative, consulting or team teaching models, in a 
general class setting, in addition to the traditional 
self~contained special education classroom. 

1. Class mix. Self~contained programs are for students 
with the same primary disability category. Programs 
may include students with different secondary 
disability categories if the students' primary disability 
is the same (e.g., student with learning disabl1ity, 
student with learning disability and emotional 
disturbance and student with learning disability and 
speech~language impairment). Noncategorical primary 
(grades K-2) special education programs, for students 
identified as developmentally delayed (DD) may 
include certain students with identified disabilities, 
when student learning needs are similar. Students 
identified with traumatic brain injury may be placed 
in any program, in accordance with their IEP. 

2. Caseload. Figure B prescribes maximum caseload 
standards. 

3. Teacher assignment. Figure A prescribes teacher 
assignment standards. The following additional criteria 
apply: 

a. Teachers may provide some services specific to 
students' IEPs outside of their endorsement areaf{s). 
However, the students must receive the majority of 
their services from a teacher endorsed to serve 
their area of disability (e.g., student with educable 
mental retardation receives social skills instruction 
from a teacher endorsed in emotional disturbance 
but receives the majority of services from a teacher 
endorsed in mental retardation). 

b. Teachers providing services to a student with 
more than one disability (e.g., student with learning 
disabl1ity and emotional disturbance) do not need to 
be endorsed in all areas of student's disabilities. 
However, the student must receive some services 
for each disab11ity from appropriately endorsed 
personnel (e.g., placed with teacher endorsed in 
learning disabilities for academic services, with 
teacher endorsed in emotional disturbance for 
affective education). 
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c. Teacher caseloads must include all students to 
whom they provide special education. Students 
receiving special education services from more than 
one special education teacher must be counted on 
the caseloads of each teacher. 

§ 4.3. Resource programs. 

Students receiving resource services have IEPs 
identifying that less than 50% of their instruction each 
school day (excluding lunch) is in special education. Time 
in special education is calculated on the basis of special 
education services defined in the IEP, rather than the 
location of services. As a result, services may be offered 
using collaborative, consulting or team teaching models, in 
a general class setting, in addition to the traditional 
resource special education classroom. Resource programs 
include students receiving consultation or monitoring 
services. 

1. Class mix. Resource caseloads may combine 
students of different disabllities, Ij students receive 
services from at least one special education teacher 
who holds endorsement in the students' area{s) of 
disability. 

2. Caseload. Figure B prescribes caseload standards. 
Resource caseloads must include students receiving 
consultation or monitoring services. 

3. Teacher assignment. Figure A prescribes teacher 
assignment standards. The following additional criteria 
apply: 

a. Teachers may provide some services specific to 
students' IEPs outside of their endorsement areas(s). 
However, the students must receive the majority of 
their services from a teacher endorsed to serve 
their area of disability (e.g., student with educable 
mental retardation receives social skills instruction 
from a teacher endorsed in emotional disturbance 
but receives the majority of services from a teacher 
endorsed in mental retardation). 

b. Teachers providing services to a student with 
more than one disability (e.g., student with learning 
disability and emotional disturbance) do not need to 
be endorsed in all areas of student's disabilities. 
However, the student must receive some services 
for each disability from appropriately endorsed 
personnel (e.g., placed with teacher endorsed in 
learning disabilities for academic services, with 
teacher endorsed in emotional disturbance for 
affective education). 

c. Teacher caseloads must include all students to 
whom they provide special education. Students 
receiving special education services from more than 
one special education teacher must be counted on 
the caseloads of each teacher. 
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§ 4.4. Combined self-contained resource. 

Combined sellcontainedjresource programs are programs 
for students of one disability category where some 
students receive special education services 50% or more of 
the day and some students receive services less than 50% 
of the day. Time in special education is calculated on the 
basis of special education services defined in the IEP, 
rather than the location of services. As a result, services 
may be offered using collaborative, consulting or team 
teaching models, in a general class setting, in addition to 
the traditional resource special education classroom. 

1. Class mix. Combined sellcontainedjresource 
programs are for students with one primary disability 
category. The class mix standards for self~contained 
programs apply. 

a. Students with different secondary disability 
categories may receive services in combined 
self~containedjresource settings if their primary 
dz:Sab!lzty is the same (e.g., student wzth learning 
disability, student with learning disability and 
emotional disturbance). 

b. Noncategorical primary (K-2) special education 
programs for students identtfied as developmentally 
delayed (DD) may include certain students with 
identtfied disabilities when student learning needs 
are similar. 

c. Students identified with traumatic brain injury 
may be placed in any program in accordance with 
their lEP. 

2. Caseload. Caseload maximums for teachers serving 
students receiving sellcontained (SIC) services and 
students receiving resource (R) services are computed 
on the basis of a maximum point value of 20. To 
determine the value for a class, the following 
procedure should be used (refer to Figure C): 

a. Determine the value to be assigned a student 
receiving self-contained instruction under the 
disability category (e.g., SiC student with learning 
disability with paraprofessional ~ 2). 

b. Multiply the number of self-contained students by 
the assigned value (8 students x 2 ~ 16). 

c. Add thz:S total value for self-contained to the 
number of resource students (16 points + 3 R 
students ~ 19). 

d. This total combined value cannot exceed the 
maximum value of 20. 

3. Teacher assignment. Figure A prescribes teacher 
assignment standards. The followlng additional cnteria 
apply: 

Monday, April 19, 1993 

2275 



Proposed Regulations 

a. Teachers may provide some services spectfic to 
students' IEPs outside of their endorsement area/{s). 
However, the students must receive the majority of 
their services from a teacher endorsed to serve 
their area of disability (e.g .. student with educable 
mental retardation receives social skills instruction 
from a teacher endorsed in emotional disturbance 
but receives the majority of services from a teacher 
endorsed in mental retardation). 

b. Teachers providing services to a student with 
more than one disability (e.g., learning disability 
and emotional disturbance) do not need to be 
endorsed in all areas of student's disabilities. 
However, the student must receive some services 
for each disability from appropriately endorsed 
personnel (e.g., placed with teacher endorsed in 
learning disabilities for academic services, with 
teacher endorsed in emotional disturbance for 
affective education). 

c. Teacher caseloads must include all students to 
whom they proVIde special education. Students 
receiving special education services from more than 
one special education teacher must he counted on 
the caseloads of each teacher. 

§ 4.5. Departmentalized programs. 

A departmentalized program allows several special 
education teachers to subdivide the curriculum, allowing 
each to teach in fewer content areas. DepartmentaliZed 
programs may include collaborative, consulting or team 
teaching models offered in general class settings, in 
addition to traditional special education classes. 

1. Departmentalized special education programs shall 
meet the following standards: 

a. The general education program in that building 
uses a departmentalized model. 

b. Teachers are assigned to subject matter on the 
basis of their expertise (e.g., one endorsed teacher 
has instructional skills in reading while another has 
instructional sk11ls in math). 

c. Student placements are based upon similar 
learning needs (as defined in their IEPs). 

d. Courses offered for graduation credit must 
comply with the Standards for Accrediting Public 
Schools in Virginia (VR 27o-oi-oOJ2), particularly the 
number of hours of instruction. 

2. Class mix. Departmentalized programs may mix 
students of different disability categories if students 
receive services from at least one teacher who holds 
endorsement in their area(s) of disability. 

3. Caseload. Departmentalized models may include 

students who are considered self-contained and 
students who are considered resource. 

a. If all of the students are considered resource 
students (e.g., 2 of 6 periods or 3 of 7 periods per 
day in special education), the maximum caseload is 
24 students. Building averages must be 24 students 
or less per teacher. 

b. If the departmentalized model includes students 
who are considered self-contained students, caseload 
maximums are computed in the same manner as 
under combined selrcontainedjresource. The 
maximum point value per teacher must he 20. 
Building averages must be 20 points or less per 
teacher. 

c. The following maximums per class period apply: 

(I) 14 students: Similar student/achievement levels: 
One subject area and level taught to all students 
(e.g., English 9). 

(2) 10 students: Varying student achievement levels: 
More than one suhj'ect area and level taught in one 
period (e.g., English 7 and 8; English 8 and General 
Math 8). 

d. Special education teachers also may teach in 
general education, if endorsed in the assigned 
area(s). However, a reduction in the teacher's 
special education caseload must be made in 
proportion to the percentage of school time spent 
teaching in general education (e.g., 2 of 6 periods 
per day assigned to general education would reduce 
the maximum special education caseload allowed by 
one-third). 

4. Teacher assignment. Figure A prescribes teacher 
assignment standards. The following additional criteria 
apply: 

a. Teachers may provide some services speczfic to 
students' IEPs outs1de of their endorsement area;{s). 
However, the students must receive services from a 
teacher endorsed to serve their area of disability. 

b. Teachers providing services to a student with 
more than one disability (e.g., student with learning 
disability and emotional disturbance) do not need to 
be endorsed in all areas of student's disabtlities. 
However, the student must receive some services 
for each disability from appropriately endorsed 
personnel (e.g., placed with teacher endorsed in 
learning disabilities for academic services, with 
teacher endorsed in emotional disturbance for 
affective education). 

PART V. 
PROGRAMS FOR EARLY CHILDHOOD SPECIAL 

EDUCATION. 
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§ 5.1. Early childhood special education. 

Students of preschool ages (2 - 5) eligible for special 
education receive early childhood special education 
programs. Preschool aged students with disabilities shall 
receive the full range and amount of services necessary. A 
full-day (5 1/2 hours) program should be available to a// 
students. A shorter program may be provided, if 
determined appropriate by the 1EP committee and 
included in the student's IEP. 

1. Class mix. Early childhood special education 
programs may mix preschool aged students with 
different disabilities. 

2. Caseload. Figure B prescribes caseload standards. 

3. Teacher assignment. 

a. Figure A prescribes teacher assignment 
standards. 

b. A teacher endorsed in hearing impairment may 
serve as the primary service provider for 
preschool-aged students identified as having a 
hearing impairment or deafness. However, this 
teacher must have evidence of coursework in the 
following two areas: normal growth and 
development from birth to age five and early 
childhood special education curriculum and program 
development. 

PART VI. 
PROCESS FOR REQUESTING WAIVERS FOR 

SPECIAL EDUCATION PROGRAMS. 

§ 6.I. Conditions. 

Local education agency superintendents and directors of 
nonpublic education agencies must request a waiver of 
the program standards when the programs provided for 
students with disabilities are outside the boundaries of 
these program standards, and must receive the approval 
from the Virginia Department of Education. This approval 
is in the form of a waiver of special education program 
standards. 

§ 6.2. Requesting a waiver. 

Local education agency superintendents and directors of 
nonpublic education agencies shall complete a separate 
request for each c/assjcase/oad. The Department of 
Education grants waivers on a class·by-class 
(case/oad-by-case/oad) basis, according to the description of 
the class provided by education agency. The education 
agency must notify the Department of Education if the 
student population in the class changes in any way. 

§ 6.3. Timelines. 

Waiver of special education program standards requests 
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are to be submitted to the Superintendent of Public 
Instruction, Virginia Department of Education using the 
Program Standards Waiver Request (farm number PS-2) 
within 30 days of p/acementjassignment outside of the 
boundaries of these standards. Requests for continuation 
of a model approved in the previous school year should 
be submitted before September 1 of the school year. 
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FIGURE A. SPECIAL EDUCATION TEAa-JER ASSIGNMENT REOUIREMENrS 

Oisabilirv Catei!Orv 

Autism 

Deaf-blind 

Multihandicaps 

Develo!:!menml Delay: age 2-5 

Educable Mental Retardation 
Primary 
Elementarr 
Middle 
Secondary 

Emotional Disturbance 

Hearing Impairment/Deaf 

Specific Learning Disabilities 

Severe and Profound Disabilities 

Visual Impairment 

Developmental Delay: age 5-7 
(Non Categorical K-2nd) 

Orthopedic Impairment 

Other Health Impairment* 

T!<lumatic Brain Jnjurr 

Speech andLor Langyage 
Impairment 

a. itinerant 
b. self-contained 

,_ 

Endorsement 

severe disabilities OR 
any other special education endorsement 

as appropriate to student needs 

early childhood special education 

mental retardation 

emotional disturbance 

hearin!Z impairment 

specific leam.inv. disabilities 

severe disabilities 

visual impairment 

anv soecial education endorsement 
as appropriate to srudent needs 

a. speechLlangyage disorders 

b. speechLlanguilge disorders and have either 
elt-mentary instruction knming disnbilities 

or hf"aring impainrwnt fnr .'.i/C cl:"lss 

cerram students \\1th Othn Henlth [mnairment may be served h\· nrnroomne num 
personnel st<lff. as determined bv the IEP 

FIGURE B. SPECIAL FDUCATION MAXrMUM CL4.SSLCASELOADS 
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PROGRAM STANDARDS WJ.NF:il. REQUEST FORM NUMBER PS-2 
PAGE 1 OF 2 

Education Agency: ----------- Public School Division Number; __ _ 

Agency Contact: Phanc: _____ _ 
Program Waiver RequeS!ed for (one class/caseload per form): 

Cross-categorical Self·Comained Special Education Program 

Cross-catcgorkal Self-Contained/Resource Special Education Program 

Excess Caseload 

Orher 

Date of PlacemenT/Assignment which necessitates request 'N~§:=;::ccccc-
School Name School Number 
School Level (Primary, Elem., Middle, Secondary) 

Teacher Name------------ '" 
Endonement aru{s):.7-;c;;--=o------,~~~~ Paraprofessional (cil"de): NO YES ----%of instructional day 

lOl"AI.. !IT1IDEH'U:i BY OlSAliiLITY C'TEGO!IY AND I'U.I:DoQ'liT 

DIS.'.BIUIYCAn:GORY 

Au <ism 

Deaf-Blind 

[)ev<lopmenral Do:lay 

EJucable Mental Retardation 

H""ri"1 Jmpairrnenr or Deaf 

Mul<ipleHandicap> 

Othrr H•.alrh lmpairmenr 

Orthof""lio lmpa•nnenr 

Serio'-" Emotional D15tllri>an"" 

S(>'<"ific !.<~min~ Oi<.>bil•ry 

S~h/L.>n~ua,e lm!»irrnent 

S,.V,~Prolound lh>abrlities 

Tr.>mabk M"nral Rerardarion 

Tr.lumaoc ar-.in Injury 

Vim•l lm!»rrmrnr 

TOT .'d. NU~IIF:R OP SllJDfNT5 
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PROGRANI WAIVER REQUESf FORM {PS-2) 
PAGE 2 OF 2 

Justification (use space below to include information pertinent to provide reader with a full undcn.tanding" of the 
program, attach additional pages if necessary): 

Printed Name of Division Superintendent (or Director of non-public agency) 

Signature of Division Superintendent (or Director of non-public agency) 

Submir !0: Superimendenr of Public lnstrucnon 
Vlrginia Depamnent of Education 
P. 0. Box 2120 
Richmond, Vlrginia 23216-2210 

·-·····-·---··------····-···-··---........................ . 
FOR. DEPARTMENT OF EDUCATION USE Ot\'LY 

Oat~ 

Disposition:-----------------------------

Deputy Superimendem for Administranve Semces Date 
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VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

Title Qj' Regulation: VR 400-02-0003. Rules and Regulations 
for Single Family Mortgage Loans to Persons and 
Families of Low and Moderate Income. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Public Hearing Date: N I A 
(See Calendar of Events section 
for additional information) 

Summary: 

The proposed amendments (i) delete processing 
procedures; (ii) clarzfy the "citizenship" provision to 
require that an applicant must be a U.S. citizen or a 
lawful permanent resident alien; (iii) clanfy that the 
provision that a lock-in interest rate cannot be 
lowered at the time of a second reservation (a) only 
applies zf the second reservation is made within 12 
months of the original reservation lock-in agreement, 
and (b) applies to all loans, including VA loans and 
further clarify that the interest rate may be increased 
at the time of the second reservation; (iv) clanfy that 
in calculating the maximum percentage of monthly 
income to be applied to payment of PIT! on the 
authority's mortgage loan, the authority Wlll include 
all debt payments with more than siX months' 
duration and monthly payments lasting less then six 
months if making such payments will adversely affect 
the applicant's ability to make initial mortgage loan 
payments; (v) provide that an applicant's net worth 
does not include the value of life insurance policies 
and retirement plans; (vi) clanfy that an applicant's 
credit history and outstanding collections will be 
considered in underwriting an authority loan; (vii) 
allow existing mobile homes to be financed by VHDA 
loans insured by FHA; and (viii) make minor 
clarifications and typographical corrections. 

VR 400-02-0003. Rules and Regulations for Single Family 
Mortgage Loans to Persons and Families of Low and 
Moderate Income. 

PART I. 
GENERAL. 

§ 1.1. General. 

The following rules and regulations will be applicable to 
mortgage loans which are made or financed or are 
proposed to be made or financed by the authority to 
persons and families of low and moderate income for the 
acquisition (and, where applicable, rehabilitation), 
ownership and occupancy of single family housing units. 

In order to be considered eligible for a mortgage loan 
hereunder, a "person" or "family" (as defined in the 
authority's rules and regulations) must have a "gross 
family income" (as determined in accordance with the 
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authority's rules and regulations) which does not exceed 
the applicable income limitation set forth in Part II 
hereof. Furthermore, the sales price of any single family 
unit to be financed hereunder must not exceed the 
applicable sales price limit set forth in Part II hereof. The 
term "sales price," with respect to a mortgage loan for 
the combined acquisition and rehabilitation of a single 
family dwelling unit, shall include the cost of acquisition, 
plus the cost of rehabilitation and debt service for such 
period of rehabilitation, not to exceed three months, as the 
executive director shall determine that such dwelling unit 
will not be available for occupancy. In addition, each 
mortgage loan must satisfy all requirements of federal law 
applicable to loans financed with the proceeds of 
tax-exempt bonds as set forth in Part II hereof. 

Mortgage loans may be made or financed pursuant to 
these rules and regulations only if and to the extent that 
the authority has made or expects to make funds available 
therefor. 

Notwithstanding anything to the contrary herein, the 
executive director is authorized with respect to any 
mortgage loan hereunder to waive or modify any 
provisions of these rules and regulations where deemed 
appropriate by him for good cause, to the extent not 
inconsistent with the Act. 

All reviews, analyses, evaluations, inspections, 
determinations and other actions by the authority pursuant 
to the provisions of these rules and regulations shall be 
made for the sole and exclusive benefit and protection of 
the authority and shall not be construed to waive or 
modify any of the rights, benefits, privileges, duties, 
liabilities or responsibilities of the authority or the 
mortgagor under the agreements and documents executed 
in connection with the mortgage loan. 

The rules and regulations set forth herein are intended 
to provide a general description of the authority's 
processing requirements and are not intended to include 
all actions involved or required in the originating and 
administration of mortgage loans under the authority's 
single family housing program. These rules and regulations 
are subject to change at any time by the authority and 
may be supplemented by policies, rules and regulations 
adopted by the authority from time to time. 

§ 1.2. Origination and servicing of mortgage loans. 

A. Approval/definitions. 

The originating of mortgage loans and the processing of 
applications for the making or financing thereof in 
accordance herewith shall, except as noted in subsection G 
of this § 1.2, be performed through commercial banks, 
savings and loan associations, private mortgage bankers, 
redevelopment an housing authorities, and agencies of 
local government approved as originating agents 
("originating agents") of the authority. The servicing of 
mortgage loans shall, except as noted in subsection H of 
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this § 1.2, be performed through commercial banks, 
savings and loan associations and private mortgage bankers 
approved as servicing agents ("servicing agents") of the 
authority. 

To be initially approved as an originating agent or as a 
servicing agent, the applicant must meet the following 
qualifications: 

I. Be authorized to do business in the Commonwealth 
of Virginia; 

2. Have a net worth equal to or in excess of $250,000 
or such other amount as the executive director shall 
from time to time deem appropriate, except that this 
qualification requirement shall not apply to 
redevelopment and housing authorities and agencies of 
local government; 

3. Have a staff with demonstrated ability and 
experience in mortgage loan origination and processing 
(in the case of an originating agent applicant) or 
servicing (in the case of a servicing agent applicant); 
and 

4. Such other qualifications as the executive director 
shall deem to be related to the performance of its 
duties and responsibilities. 

Each originating agent approved by the authority shall 
enter into an originating agreement ("originating 
agreement"), with the authority containing such terms and 
conditions as the executive director shall require with 
respect to the origination and processing of mortgage loans 
hereunder. Each servicing agent approved by the authority 
shall enter into a servicing agreement with the authority 
containing such terms and conditions as the executive 
director shall require with respect to the servicing of 
mortgage loans. 

An applicant may be approved as both an originating 
agent and a servicing agent ("originating and servicing 
agent"). Each originating and servicing agent shall enter 
into an originating and servicing agreement ("originating 
and servicing agreement") with the authority containing 
such terms and conditions as the executive director shall 
require with respect to the originating and servicing of 
mortgage loans hereunder. 

For the purposes of these rules and regulations, the 
term "originating agent" shall hereinafter be deemed to 
include the term "originating and servicing agent," unless 
otherwise noted or the context indicates otherwise. 
Similarly, the term "originating agreement" shall 
hereinafter be deemed to include the term "originating 
and servicing agreement," unless otherwise noted or the 
context indicates otherwise. The term "servicing agent" 
shall continue to mean an agent authorized only to service 
mortgage loans. The term "servicing agreement" shall 
continue to mean only the agreement between the 
authority and a servicing agent. 

Originating agents and serv1cmg agents shall maintain 
adequate books and records with respect to mortgage 
loans which they originate and process or service, as 
applicable, shall permit the authority to examine such 
books and records, and shall submit to the authority such 
reports (including annual financial statements) and 
information as the authority may require. The fees 
payable to the originating agents and servicing agents for 
originating and processing or for servicing mortgage loans 
hereunder shall be established from time to time by the 
executive director and shall be set forth in the originating 
agreements and servicing agreements applicable to such 
originating agents and servicing agents. 

B. Allocation of funds. 

The executive director shall allocate funds for the 
making or financing of mortgage loans hereunder in such 
manner, to such persons and entities, in such amounts, for 
such period, and subject to such terms and conditions as 
he shall deem appropriate to best accomplish the purposes 
and goals of the authority. Without limiting the foregoing, 
the executive director may allocate funds (i) to mortgage 
loan applicants on a first-come, first-serve or other basis, 
(ii) to originating agents and state and local government 
agencies and instrumentalities for the origination of 
mortgage loans to qualified applicants and/or (iii) to 
builders for the permanent financing of residences 
constructed or rehabilitated or to be constructed or or 
rehabilitated by them and to be sold to qualified 
applicants. In determining how to so allocate the funds, 
the executive director may consider such factors as he 
deems relevant, including any of the following: 

I. The need for the expeditious commitment and 
disbursement of such funds for mortgage loans; 

2. The need and demand for the financing of 
mortgage loans with such funds in the various 
geographical areas of the Commonwealth; 

3. The cost and difficulty of administration of the 
allocation of funds; 

4. The capability, history and experience of any 
originating agents, state and local governmental 
agencies and instrumentalities, builders, or other 
persons and entities (other than mortgage loan 
applicants) who are to receive an allocation; and 

5. Housing conditions in the Commonwealth. 

In the event that the executive director shall 
determine to make allocations of funds to builders as 
described above, the following requirements must be 
satisfied by each such builder: 

1. The builder must have a valid contractor's license 
in the Commonwealth; 

2. The builder must have at least three years' 
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experience of a scope and nature similar to the 
proposed construction or rehabilitation; and 

3. The builder must submit to the authority plans and 
specifications for the proposed construction or 
rehabilitation which are acceptable to the authority. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit applications for allocation of funds hereunder. Such 
actions may include advertising in newspapers and other 
media, mailing of information to prospective applicants 
and other members of the public, and any other methods 
of public announcement which the executive director may 
select as appropriate under the circumstances. The 
executive director may impose requirements, limitations 
and conditions with respect to the submission of 
applications as he shall consider necessary or appropriate. 
The executive director may cause market studies and 
other research and analyses to be performed in order to 
determine the manner and conditions under which funds 
of the authority are to be allocated and such other 
matters as he shall deem appropriate relating thereto. The 
authority may also consider and approve applications for 
allocations of funds submitted from time to time to the 
authority without any solicitation therefor on the part of 
the authority. 

C. Originating guide and servicing guide. 

These rules and regulations constitute a portion of the 
originating guide of the authority. The processing guide 
and all exhibits and other documents referenced herein 
are not included in, and shall not be deemed to be a part 
of, these rules and regulations. The executive director is 
authorized to prepare and from time to time revise a 
processing guide and a servicing guide which shall set 
forth the accounting and other procedures to be followed 
by all originating agents and servicing agents responsible 
for the origination, closing and servicing of mortgage 
loans under the applicable originating agreements and 
servicing agreements. Copies of the processing guide and 
the servicing guide shall be available upon request. The 
executive director shall be responsible for the 
implementation and interpretation of the provisions of the 
originating guide (including the processing guide) and the 
servicing guide. 

D. Making and purchase of new mortgage loans. 

The authority may from lime to time (i) make mortgage 
loans directly to mortgagors with the assistance and 
services of its originating agents and (ii) agree to purchase 
individual mortgage loans from its originating agents or 
servicing agents upon the consummation of the closing 
thereof. The review and processing of applications for 
such mortgage loans, the issuance of mortgage loan 
commitments therefor, the closing and servicing (and, if 
applicable, the purchase) of such mortgage loans, and the 
terms and conditions relating to such mortgage loans shall 
be governed by and shall comply with the provisions of 
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the applicable originating agreement or servicing 
agreement, the originating guide, the servicing guide, the 
Act and these rules and regulations. 

If the applicant and the application for a mortgage loan 
meet the requirements of the Act and these rules and 
regulations, the executive director may issue on behalf of 
the authority a mortgage loan commitment to the applicant 
for the financing of the single family dwelling unit, subject 
to the approval of ratification thereof by the board. Such 
mortgage loan commitment shall be issued only upon the 
determination of the authority that such a mortgage loan 
is not otherwise available from private lenders upon 
reasonably equivalent terms and conditions, and such 
determination shall be set forth in the mortgage loan 
commitment. The original principal amount and term of 
such mortgage loan, the amortization period, the terms and 
conditions relating to the prepayment thereof, and such 
other terms, conditions and requirements as the executive 
director deems necessary or appropriate shall be set forth 
or incorporated in the mortgage loan commitment issued 
on behalf of the authority with respect to such mortgage 
loan. 

E. Purchase of existing mortgage loans. 

The authority may purchase from time to time existing 
mortgage loans with funds held or received in connection 
with bonds issued by the authority prior to January I, 
1981, or with other funds legally available therefor. With 
respect to any such purchase, the executive director may 
request and solicit bids or proposals from the authority's 
originating agents and servicing agents for the sale and 
purchase of such mortgage loans, in such manner, within 
such time period and subject to such terms and conditions 
as he shall deem appropriate under the circumstances. 
The sales prices of the single family housing units 
financed by such mortgage loans, the gross family incomes 
of the mortgagors thereof, and the original principal 
amounts of such mortgage loans shall not exceed such 
limits as the executive director shall establish, subject to 
approval or ratification by resolution of the board. The 
executive director may take such action as he deems 
necessary or appropriate to solicit offers to sell mortgage 
loans, including mailing of the request to originating agents 
and servicing agents, advertising in newspapers or other 
publications and any other method of public announcement 
which he may select as appropriate under the 
circumstances. After review and evaluation by the 
executive director of the bids or proposals, he shall select 
those bids or proposals that offer the highest yield to the 
authority on the mortgage loans (subject to any limitations 
imposed by law on the authority) and that best conform to 
the terms and conditions established by him with respect 
to the bids or proposals. Upon selection of such bids or 
proposals, the executive director shall issue commitments 
to the selected originating agents and servicing agents to 
purchase the mortgage loans, subject to such terms and 
conditions as he shall deem necessary or appropriate and 
subject to the approval or ratification by the board. Upon 
satisfaction of the terms of the commitments, the 
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executive director shall execute such agreements and 
documents and take such other action as may be 
necessary or appropriate in order to consummate the 
purchase and sale of the mortgage loans. The mortgage 
loans so purchased shall be serviced in accordance with 
the applicable originating agreement or servicing 
agreement and the Servicing Guide. Such mortgage loans 
and the purchase thereof shall in all respects comply with 
the Act and the authority's rules and regulations. 

F. Delegated underwriting. 

The executive director may, in his discretion, delegate 
to one or more originating agents the responsibility for 
issuing commitments for mortgage loans and disbursing the 
proceeds hereof without prior review and approval by the 
authority. The issuance of such commitments shall be 
subject to ratification thereof by the board of the 
authority. If the executive director determines to make 
any such delegation, he shall establish criteria under 
which originating agents may qualify for such delegation. 
If such delegation has been made, the originating agents 
shall submit all required documentation to the authority 
after closing of each mortgage loan. II the executive 
director determines that a mortgage loan does not comply 
with the originating guide, the applicable originating 
agreement, the Act or these rules and regulations, he may 
require the originating agents to purchase such mortgage 
loan, subject to such terms and conditions as he may 
prescribe. 

G. Field originators. 

The authority may utilize financial institutions, mortgage 
brokers and other private firms and individuals and 
governmental entities ("field originators") approved by the 
authority for the purpose of receiving applications for 
mortgage loans. To be approved as a field originator, the 
applicant must meet the following qualifications: 

!. Be authorized to do business in the Commonwealth 
of Virginia; 

2. Have made any necessary filings or registrations 
and have received any and all necessary approvals or 
licenses in order to receive applications for mortgage 
loans in the Commonwealth of Virginia; 

3. Have the demonstrated ability and experience in 
the receipt and processing of mortgage loan 
applications; and 

4. Have such other qualifications as the executive 
director shall deem to be related to the performance 
of its duties and responsibilities. 

Each field originator approved by the authority shall 
enter into such agreement as the executive director shall 
require with respect to the receipt of applications for 
mortgage loans. Field originators shall perform such of the 
duties and responsibilities of originating agents under these 

rules and regulations as the authority may require in such 
agreement. 

Field originators shall maintain adequate books and 
records with respect to mortgage loans for which they 
accept applications, shall permit the authority to examine 
such books and records, and shall submit to the authority 
such reports and information as the authority may require. 
The fees to the field originators for accepting applications 
shall be payable in such amount and at such time as the 
executive director shall determine. 

In the case of mortgage loans for which applications are 
received by field originators, the authority may process 
and originate the mortgage loans; accordingly, unless 
otherwise expressly provided, the provisions of these rules 
and regulations requiring the performance of any action 
by originating agents shall not be applicable to the 
origination and processing by the authority of such 
mortgage loans, and any or all of such actions may be 
performed by the authority on its own behalf. 

H. Servicing by the authority. 

The authority may service mortgage loans for which the 
applications were received by field originators or any 
mortgage loan which, in the determination of the 
authority, originating agents and servicing agents will not 
service on terms and conditions acceptable to the authority 
or for which the originating agent or servicing agent has 
agreed to terminate the servicing thereof. 

PART II. 
PROCESSING GUIBELI~IES PROGRAM 

REQUIREMENTS . 

§ 2.1. Eligible persons and families. 

A. Person. 

A one-person household is eligible. 

B. Family. 

A single family loan can be made to more than one 
person only if all such persons to whom the loan is made 
are related by blood, marriage or adoption and are living 
together in the dwelling as a single nonprofit housekeeping 
unit. 

C. Citizenship. 

Each applicant for an authority mortgage loan must 
either be a United States citizen or hiwe a 'fflli<l aft<! 
elff'feftt alieft registratiea eaF<! fY£ BepartmeBt eJ! 
Immigratiea R>rffi 1-5M "" \Hr. DepartmeBt eJ! 
Immigratiea l'efm HM)- be a lawful permanent (not 
conditional) resident alien as determined by the U.S. 
Department of Immigration and Naturalization Service . 

§ 2.2. Compliance with certain requirements of th< 
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Internal Revenue Code of 1986, as amended (hereinafter 
"the tax code"). 

The tax code imposes certain requirements and 
restrictions on the eligibility of mortgagors and residences 
for financing with the proceeds of tax-exempt bonds. In 
order to comply with these federal requirements and 
restrictions, the authority has established certain 
procedures which must be performed by the originating 
agent in order to determine such eligibility. The eligibility 
requirements for the borrower and the dwelling are 
described below as well as the procedures to be 
performed. The originating agent will certify to the 
performance of these procedures and evaluation of a 
borrower's eligibility by completing and signing the " 
Originating Agent's Checklist for Certain Requirements of 
the Tax Code" (Exhibit A(1)) prior to the authority's 
approval of each loan. No loan will be approved by the 
authority unless all of the federal eligibility requirements 
are met as well as the usual requirements of the authority 
set forth in other parts of this originating guide. 

§ 2.2.1. Eligible borrowers. 

A. General. 

In order to be considered an eligible borrower for an 
authority mortgage loan, an applicant must, among other 
things, meet all of the following federal criteria: 

The applicant: 

1. May not have had a present ownership interest in 
his principal residence within the three years 
preceding the date of execution of the mortgage loan 
documents. (See § 2.2.1 B Three-year requirement); 

2. Must agree to occupy and use the residential 
property to be purchased as his permanent, principal 
residence within 60 days (90 days in the case of a 
rehabilitation loan as defined in § 2.17) after the date 
of the closing of the mortgage loan. (See § 2.2.1 C 
Principal residence requirement); 

3. Must not use the proceeds of the mortgage loan to 
acquire or replace an existing mortgage or debt, 
except in the case of certain types of temporary 
financing. (See § 2.2.1 D New mortgage requirement); 

4. Must have contracted to purchase an eligible 
dwelling. (See § 2.2.2 Eligible dwellings); 

5. Must execute an affidavit of borrower (Exhibit E) 
at the time of loan application; 

6. Must not receive income in an amount in excess of 
the applicable federal income limit imposed by the 
tax code (See § 2.5 Income requirements); 

7. Must agree not to sell, lease or otherwise transfer 
an interest in the residence or permit the assumption 
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of his mortgage loan unless certain requirements are 
met. (See § 2.10 Loan assumptions); and 

8. Must be over the age of 18 years or have been 
declared emancipated by order or decree of a court 
having jurisdiction. 

B. Three·year requirement. 

An eligible borrower does not include any borrower 
who, at any time during the three years preceding the 
date of execution of the mortgage loan documents, had a 
"present ownership interest" (as hereinafter defined) in 
his principal residence. Each borrower must certify on the 
affidavit of borrower that at no time during the three 
years preceding the execution of the mortgage loan 
documents has he had a present ownership interest in his 
principal residence. This requirement does not apply to 
residences located in "targeted areas" (see § 2.3 Targeted 
areas); however, even if the residence is located in a 
"targeted area," the tax returns for the most recent 
taxable year (or the letter described in 3 below) must be 
obtained for the purpose of determining compliance with 
other requirements. 

l. Definition of present ownership interest. "Present 
ownership interest" includes: 

a. A fee simple interest, 

b. A joint tenancy, a tenancy in common, or a 
tenancy by the entirety, 

c. The interest of a tenant shareholder in a 
cooperative, 

d. A life estate, 

e. A land contract, under which possession and the 
benefits and burdens of ownership are transferred 
although legal title is not transferred until some 
later time, and 

f. An interest held in trust for the eligible borrower 
(whether or not created by the eligible borrower) 
that would constitute a present ownership interest if 
held directly by the eligible borrower. 

Interests which do not constitute a present ownership 
interest include: 

a. A remainder interest, 

b. An ordinary lease with or without an option to 
purchase, 

c. A mere expectancy to inherit an interest in a 
principal residence, 

d. The interest that a purchaser of a residence 
acquires on the execution of an accepted offer to 
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purchase real estate, and 

e. An interest in other than a principal residence 
during the previous three years. 

2. Persons covered. This requirement applies to any 
person who will execute the mortgage document or 
note and will have a present ownership interest (as 
defined above) in the eligible dwelling. 

3. Prior tax returns. To verify that the eligible 
borrower meets the threeDyear requirement, the 
originating agent must obtain copies of signed federal 
income tax returns filed by the eligible borrower for 
the three tax years immediately preceding execution 
of the mortgage documents (or certified copies of the 
returns) or a copy of a letter from the Internal 
Revenue Service stating that its Form 1040A or 
1 040EZ was filed by the eligible borrower for any of 
the three most recent tax years for which copies of 
such returns are not obtained. If the eligible borrower 
was not required by law to file a federal income tax 
return for any of these three years and did not so 
file, and so states on the borrower affidavit, the 
requirement to obtain a copy of the federal income 
tax return or letter from the Internal Revenue Service 
for such year or years is waived. 

The originating -agent shall examine the tax returns 
particularly for any evidence that the eligible 
borrower may have claimed deductions for property 
taxes or for interest on indebtedness with respect to 
real property constituting his principal residence. 

4. Review by originating agent The originating agent 
must, with due diligence, verify the representations in 
the affidavit of borrower (Exhibit E) regarding the 
applicant's prior residency by reviewing any 
information including the credit report and the tax 
returns furnished by the eligible borrower for 
consistency, and certify to the authority that on the 
basis of its review, it is of the opinion that each 
borrower has not had present ownership interest in a 
principal residence at any time during the three~year 
period prior to the anticipated date of the loan 
closing. 

C. Principal residence requirement. 

1. General. An eligible borrower must intend at the 
time of closing to occupy the eligible dwelling as a 
principal residence within 60 days (90 days in the 
case of a purchase and rehabilitation loan) after the 
closing of the mortgage loan. Unless the residence can 
reasonably be expected to become the principal 
residence of the eligible borrower within 60 days (90 
days in the case of a purchase and rehabilitation 
loan) of the mortgage loan closing date, the residence 
will not be considered an eligible dwelling and may 
not be financed with a mortgage loan from the 
authority. An eligible borrower must covenant to 

intend to occupy the eligible dwelling as a principal 
residence within 60 days (90 days in the case of a 
purchase and rehabilitation loan) after the closing of 
the mortgage loan on the affidavit of borrower (to be 
updated by the verification and update of information 
form) and as part of the attachment to the deed of 
trust. 

2. Definition of principal residence. A principal 
residence does not include any residence which can 
reasonably be expected to be used: (i) primarily in a 
trade or business, (ii) as an investment property, or 
(iii) as a recreational or second home. A residence 
may not be used in a manner which would permit 
any portion of the costs of the eligible dwelling to be 
deducted as a trade or business expense for federal 
income tax purposes or under circumstances where 
any portion of the total living area is to be used 
primarily in a trade or business. 

3. Land not to be used to produce income. The land 
financed by the mortgage loan may not provide, other 
than incidentally, a source of income to the eligible 
borrower. The eligible borrower must indicate on the 
affidavit of borrower that, among other things: 

a. No portion of the land financed by the mortgage 
loan provides a source of income (other than 
incidental income); 

b. He does not intend to farm any portion (other· 
than as a garden for personal use) of the land 
financed by the mortgage loan; and 

c. He does not intend to subdivide the property. 

4. Lot size. Only such land as is reasonably necessary 
to maintain the basic liveability of the residence may 
be financed by a mortgage loan. The financed land 
must not exceed the customary or usual lot in the 
area. Generally, the financed land will not be 
permitted to exceed two acres, even in rural areas. 
However, exceptions may be made to permit lots 
larger than two acres, but in no event in excess of 
five acres: (i) if the land is owned free and clear and 
is not being financed by the loan, (ii) if difficulty is 
encountered locating a well or septic field, the Jot 
may include the additional acreage needed, llfttl or 
(iii) local city and county zoning ordinances which 
require more acreage will be taken into consideration. 

5. Review by originating agent. The affidavit of 
borrower (Exhibit E) must be reviewed by the 
originating agent for consistency with the eligible 
borrower's federal income tax returns and the credit 
report in order to support an opinion that the eligible 
borrower is not engaged in any employment activity 
or trade or business which has been conducted in his 
principal residence. Also, the originating agent shall 
review the appraiser report (Exhibit H) of an 
authority approved appraiser and the required 
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photographs to determine based on the location and 
the structural design and other characteristics of the 
dwelling that the residence is suitable for use as a 
permanent residence and not for use primarily in a 
trade or business or for recreational purposes. Based 
on such review, the originating agent shall certify to 
the authority its findings and certain opinions in the 
checklist for certain requirements of the tax code 
(Exhibit A(l)) at the time the loan application is 
submitted to the authority for approval. 

6. Post-closing procedures. The originating agent shall 
establish procedures to (i) review correspondence, 
checks and other documents received from the 
borrower during the 120-day period following the loan 
closing for the purpose of ascertaining that the 
address of the residence and the address of the 
borrower are the same and (ii) notify the authority if 
such addresses are not the same. Subject to the 
authority"s approval. the originating agent may 
establish different procedures to verify compliance 
with this requirement. 

D. New mortgage requirement. 

Mortgage loans may be made only to persons who did 
not have a mortgage (whether or not paid off) on the 
eligible dwelling at any time prior to the execution of the 
mortgage. Mortgage loan proceeds may not be used to 
acquire or replace an existing mortgage or debt for which 
the eligible borrower is liable or which was incurred on 
behalf of the eligible borrower, except in the case of 
construction period loans, bridge loans or similar 
temporary financing which has a term of 24 months or 
less. 

1. Definition of mortgage. For purposes of applying 
the new mortgage requirement, a mortgage includes 
deeds of trust, conditional sales contracts (i.e. 
generally a sales contract pursuant to which regular 
installments are paid and are applied to the sales 
price), pledges, agreements to hold title in escrow. a 
lease with an option to purchase which is treated as 
an installment sale for federal income tax purposes 
and any other form of owner~financing. Conditional 
land sale contracts shall be considered as existing 
loans or mortgages for purposes of this requirement. 

2. Temporary financing. In the case of a mortgage 
loan (having a term of 24 months or less) made to 
refinance a loan for the construction of an eligible 
dwelling. the authority shall not make such mortgage 
loan until it has determined that such construction has 
been satisfactorily completed. 

3. Review by originating agent. Prior to closing the 
mortgage loan, the originating agent must examine the 
affidavit of borrower (Exhibit E). the affidavit of 
seller (Exhibit F), and related submissions, including 
(i) the eligible borrower's federal income tax returns 
for the preceding three years. and (ii) credit report, 
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in order to determine whether the eligible borrower 
will meet the new mortgage requirements. Upon such 
review. the originating agent shall certify to the 
authority that the agent is of the opinion that the 
proceeds of the mortgage loan will not be used to 
repay or refinance an existing mortgage debt of the 
borrower and that the borrower did not have a 
mortgage loan on the eligible dwelling prior to the 
date hereof, except for permissible temporary 
financing described above. 

E. Multiple loans. 

Any eligible borrower may not have more than one 
outstanding authority mortgage loan. 

§ 2.2.2. Eligible dwellings. 

A. In general. 

In order to qualify as an eligible dwelling for which an 
authority loan may be made, the residence must: 

1. Be located in the Commonwealth; 

2. Be a one~family detached residence, a townhouse or 
one unit of an authority approved condominium; and 

3. Satisfy the acquisition cost requirements set forth 
below. 

B. Acquisition cost requirements. 

1. General rule. The acquisition cost of an eligible 
dwelling may not exceed certain limits established by 
the U.S. Department of the Treasury in effect at the 
time of the application. Note: In all cases for new 
loans such federal limits equal or exceed the 
authority"s sales price limits shown in § 2.3. Therefore, 
for new loans the residence is an eligible dwelling if 
the acquisition cost is not greater than the authority's 
sales price limit. In the event that the acquisition cost 
exceeds the authority's sales price limit, the 
originating agent must contact the authority to 
determine if the residence is an eligible dwelling. 

2. Acquisition cost requirements for assumptions. To 
determine if the acquisition cost is at or below the 
federal limits for assumptions. the originating agent or, 
if applicable, the servicing agent must in all cases 
contact the authority (see § 2.10 below). 

3. Definition of acquisition cost. Acquisition cost means 
the cost of acquiring the eligible dwelling from the 
seller as a completed residence. 

a. Acquisition cost includes: 

(I) All amounts paid, either in cash or in kind, by 
the eligible borrower (or a related party or for the 
benefit of the eligible borrower) to the seller (or a 
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related party or for the benefit of the seller) as 
consideration for the eligible dwelling. Such amounts 
include amounts paid for items constituting fixtures 
under state law, but not for items of personal 
property not constituting fixtures under state law. 
(See Exhibit R for examples of fixtures and items 
of personal property.) 

(2) The reasonable costs of completing or 
rehabilitating the residence (whether or not the cost 
of completing construction or rehabilitation is to be 
financed with the mortgage loan) if the eligible 
dwelling is incomplete or is to be rehabilitated. As 
an example of reasonable completion cost, costs of 
completing the eligible dwelling so as to permit 
occupancy under local law would be included in the 
acquisition cost. A residence which includes 
unfinished areas (i.e. an area designed or intended 
to be completed or refurbished and used as living 
space, such as the lower level of a trHevel 
residence or the upstairs of a Cape Cod) shall be 
deemed incomplete, and the costs of finishing such 
areas must be included in the acquisition cost. (See 
Acquisition Cost Worksheet, Exhibit G, Item 4 and 
Appraiser Report, Exhibit H). 

(3) The cost of land on which the eligible dwelling 
is located and which has been owned by the eligible 
borrower for a period no longer than two years 
prior to the construction of the structure comprising 
the eligible dwelling. 

b. Acquisition cost does not include: 

(I) Usual and reasonable settlement or financing 
costs. Such excluded settlement costs include title 
and transfer costs, title insurance, survey fees and 
other similar costs. Such excluded financing costs 
include credit reference fees, legal fees, appraisal 
expenses, points which are paid by the eligible 
borrower, or other costs of financing the residence. 
Such amounts must not exceed the usual and 
reasonable costs which otherwise would be paid. 
Where the buyer pays more than a pro rata share 
of property taxes, for example, the excess is to be 
treated as part of the acquisition cost. 

(2) The imputed value of services performed by the 
eligible borrower or members of his family 
(brothers and sisters, spouse, ancestors and lineal 
descendants) in constructing or completing the 
residence. 

4. Acquisition cost worksheet (Exhibit G) and 
Appraiser Report (Exhibit H). The originating agent is 
required to obtain from each eligible borrower a 
completed acquisition cost worksheet which shall 
specify in detail the basis for the purchase price of 
the eligible dwelling, calculated in accordance with 
this subsection B. The originating agent shall assist tbe 
eligible borrower in the correct completion of the 

worksheet. The originating agent must also obtain 
from the appraiser a completed appraiser's report 
which may also be relied upon in completing the 
acquisition cost worksheet. The acquisition cost 
worksheet of the eligible borrower shall constitute part 
of the affidavit of borrower required to be submitted 
with the loan submission. The affidavit of seller shall 
also certifY as to the acquisition cost of the eligible 
dwelling on the worksheet. 

5. Review by originating agent. The originating agent 
shall for each new loan determine whether the 
acquisition cost of the eligible dwelling exceeds the 
authority's applicable sales price limit shown in § 2.4. 
If the acquisition cost exceeds such limit, the 
originating agent must contact the authority to 
determine if the residence is an eligible dwelling for a 
new loan. (For an assumption, the originating agent 
or, if applicable, the servicing agent must contact the 
authority for this determination in all cases - see § 
2.10 below). Also, as part of its review, the originating 
agent must review the acquisition cost worksheet 
submitted by each mortgage loan applicant, and the 
appraiser report, and must certify to the authority that 
it is of the opinion that the acquisition cost of the 
eligible dwelling has been calculated in accordance 
with this subsection B. In addition, the originating 
agent must compare the information contained in the 
acquisition cost worksheet with the information 
contained in the affidavit of seller and other sources 
and documents such as the contract of sale foi 
consistency of representation as to acquisition cost. 

6. Independent appraisal. The authority reserves the 
right to obtain an independent appraisal in order to 
establish !air market value and to determine whether 
a dwelling is eligible for the mortgage loan requested. 

§ 2.2.3. Targeted areas. 

A. In general. 

In accordance with the tax code, the authority wiii 
make a portion of the proceeds of an issue of its bonds 
available for financing eligible dwellings located in 
targeted areas for at least one year following the issuance 
of a series of bonds. The authority will exercise due 
diligence in making mortgage loans in targeted areas by 
advising originating agents and certain localities of the 
availability of such funds in targeted areas and by 
advising potential eligible borrowers of the availability of 
such funds through advertising and/or news releases. The 
amount, if any, allocated to an originating agent 
exclusively !or targeted areas will be specified in a 
forward commitment agreement between the originating 
agent and the authority. 

B. Eligibility. 

Mortgage loans for eligible dwellings located in targeted 
areas must comply in all respects with the requirements in 
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this § 2.2 and elsewhere in this guide for all mortgage 
loans, except for the three-year requirement described in § 
2.2.1 B. Notwithstanding this exception, the applicant must 
still submit certain federal income tax records. However, 
they will be used to verify income and to verify that 
previously owned residences have not been used in a 
trade or business (and not to verify nonhomeownership), 
and only those records for the most recent year preceding 
execution of the mortgage documents (rather than the 
three most recent years) are required. See that section for 
the specific type of records to be submitted. 

1. Definition of targeted areas. 

a. A targeted area is an area which is a qualified 
census tract, as described in b below, or an area of 
chronic economic distress, as described in c below. 

b. A qualified census tract is a census tract in the 
Commonwealth in which 70% or more of the 
families have an income of 80% or less of the 
stateuwide median family income based on the most 
recent "safe harbor" statistics published by the U.S. 
Treasury. 

c. An area of chronic economic distress is an area 
designated as such by the Commonwealth and 
approved by the Secretaries of Housing and Urban 
Development and the Treasury informed by the 
authority as to the location of areas so designated. 

§ 2.3. Sales price limits. 

, A. The authority's maximum allowable sales price for 
loans which are closed on or after December 1, 1991, 
shall be as follows: 

Existing and 
New Substantial 

Area Construction Rehab. 

1. Washington 
DC-MD-VA MSA' 
''inner areas' ' $131,790 $131,790 

2. ''outer areas'' $124,875 $124,875 
3. Norfolk-Va. Beach-

Newport News MSA' $ 81,500 $ 81,500 
4. Richmond-

Petersburg MSA' $ 79,500 $ 79,500 
5. Charlottesville MSA' $ 95,450 $ 79,530 
6. Clarke County $ 90,250 $ 79,530 
7. Culpeper County $ 84,050 $ 79,530 
8. Fauquier County $101,670 $ 79,530 
9. Frederick County and 

Winchester City $ 92,150 $ 79,530 
10. Isle of Wight County $ 81,500 $ 79,530 
11. King George County $ 89,300 $ 79,530 
12. Madison County $ 76,000 $ 76,000 
13. Orange County $ 77,900 $ 77,900 
14. Spotsylvania County ond 

Fredericksburg City $102,700 $ 79,530 
15. Warren County $ 83,600 $ 79,530 
16. Balance of State"' $ 75,500 $ 75,500 

Washington De-Maryland-Virginia MSA. Virginia Portion: "Inner 
Areas" - Alexandria City, Arlington County, Fairfax City, Fairfax 

Vol. 9, Issue 15 

Proposed Regulations 

County, Falls Church City; "Outer Areas" - Loudoun County, 
Manassas City, Manassas Park City, Prince William County, 
Stafford County. 

1 Norfolk-Virginia Beach-Newport News MSA. Chesapeake City, 
Gloucester County, Hampton City, James City County, Newport 
News City, Norfolk City, Poquoson City, Portsmouth City, Suffolk 
City, Virginia Beach City, Williamsburg City, York County. 

3 Richmond-Petersburg MSA. Charles City County, Chesterfield 
County, Colonial Heights City, Dinwiddie County, Goochland 
County, Hanover County, Henrico County, Hopewell City, New 
Kent County, Petersburg City, Powhatan County, Prince George 
County, Richmond City. 

• Charlottesvillle MSA. Albemarle County, Charlottesville City, 
Fluvanna County, Greene County. 

5 Balance of State. All areas not listed above. 

The executive director may from time to time waive the 
foregoing maximum allowable sales prices with respect to 
such mortgage loans as he may designate if he determines 
that such waiver will enable the authority to assist the 
state in achieving its economic and housing goals and 
policies, provided that, in the event of any such waiver, 
the sales price of the residences to be financed by any 
mortgage loans so designated shall not exceed the 
applicable limits imposed by the U.S. Department of the 
Treasury pursuant to the federal tax code or such lesser 
limits as the executive director may establish. Any such 
waiver shall not apply upon the assumption of such 
mortgage loans. 

B. Effect of solar grant. 

The applicable maximum allowable sales price for new 
construction shall be increased by the amount of any grant 
to be received by a mortgagor under the authority's Solar 
Home Grant Program in connection with the acquisition of 
a residence. 

§ 2.4. Net worth. 

To be eligible for authority financing, an applicant 
cannot have a net worth exceeding $20,000 plus an 
additional $1,000 of net worth for every $5,000 of income 
over $20,000. (The value of life insurance policies, 
retirement plans, furniture and household goods shall not 
be included in determining net worth.) In addition, the 
portion of the applicant's liquid assets which are used to 
make the down payment and to pay closing costs, up to a 
maximum of 25% of the sale price, will not be included 
in the net worth calculation. 

Any income producing assets needed as a source of 
income in order to meet the minimum income 
requirements for an authority loan will not be included in 
the applicant's net worth for the purpose of determining 
whether this net worth limitation has been violated. 

§ 2.5. Income requirements. 
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A. Maximum gross income. 

As provided in § 2.2.1 A 6 the gross family income of 
an applicant for an authority mortgage loan may not 
exceed the applicable income limitation imposed by the 
U.S. Department of the Treasury. Because the income 
limits of the authority imposed by this subsection A apply 
to all loans to which such federal limits apply and are in 
all cases below such federal limits, the requirements of § 
2.2.1 A 6 are automatically met if an applicant's gross 
family income does not exceed the applicable limits set 
forth in this subsection. 

For the purposes hereof, the term "gross family income" 
means the combined annualized gross income of all 
persons residing or intending to reside in a dwelling unit, 
from whatever source derived and before taxes or 
withholdings. For the purpose of this definition, annualized 
gross income means gross monthly income multiplied by 
12. "Gross monthly income" is, in turn, the sum of 
monthly gross pay plus any additional dividends, interest, 
royalties, pensions, Veterans Administration compensation, 
net rental income plus other income (such as alimony, 
child support, public assistance, sick pay, social security 
benefits, unemployment compensation, income received 
from trusts, and income received from business activities 
or investments). 

For reservations made on or after March I, 1989, the 
maximum gross family incomes for eligible borrowers 
shall be determined or set forth as follows: 

(1) MAXIMUM GROSS FAMILY INCOME 

Applicable only to loans for which reservations are 
taken by the authority on or after March I, 1989, 

except loans to be guaranteed by the Farmers 
Home Administration ("FmHA"). 

The maximum gross family income for each borrower 
shall be a percentage (based on family size) of the 
applicable median family income (as defined in Section 
143(f)(4) of the Internal Revenue Code of 1986, as 
amended (the "Median Family Income"), with respect to 
the residence of such borrower, which percentages shall 
be as follows: 

Family Size 

1 person 

2 persons 

Percentage of applicable Median 
Family Income (regardless 
of whether residence is new 
construction, existing or 
substantially rehabilitated) 

70% 

85% 

3 or more persons IOO% 

The authority shall from time to time inform its 
originating agents and servtcmg agents by written 
notification thereto of the foregoing maximum gross family 

income limits expressed in dollar amounts for each area 
of the state, as established by the executive director, and 
each family size. Any adjustments to such income limits 
shall be effective as of such date as the executive director 
shall determine, and authority is reserved to the executive 
director to implement any such adjustments on such date 
or dates as he shall deem necessary or appropriate to best 
accomplish the purposes of the program. 

The executive director may from time to time waive the 
foregoing income limits with respect to such mortgage 
loans as he may designate if he determines that such 
waiver will enable the authority to assist the state in 
achieving its economic and housing goals and policies, 
provided that, in the event of any such waiver, the income 
of the borrowers to receive any mortgage loans so 
designated shall not exceed the applicable limits imposed 
by the U.S. Department of the Treasury pursuant to the 
federal tax code or such lesser limits as the executive 
director may establish. Any such waiver shall not apply 
upon the assumption of such mortgage loans. 

(2) FmHA MAXIMUM GR055 FAMILY INCOME 

Applicable only to loans to be guaranteed by FmHA. 

The maximum gfflSS family income for each borrower 
shall be the lesser of the amellflt maximum gross 
family income a determined in accordance with § 
2.5 A (1) or FmHA income limits in effect at the 

time of the application. 

B. Minimum income (not applicable to applicants for 
loans to be insured or guaranteed by the Federal Housing 
Administration, the Veterans Administration or FmHA 
(hereinafter referred to as "FHA, VA or FmHA loans"). 

An applicant satisfies the authority's minimum income 
requirement for financing if the monthly principal and 
interest, tax, insurance ("PIT!") and other additional 
monthly fees such as condominium assessments (60% of 
the monthly condominium assessment shall be added to 
the PIT! figure), townhouse assessments, etc. do not 
exceed 32% of monthly gross income and if the monthly 
PIT! plus outstanding monthly iastallmeat !eaRs debt 
payments with more than six months duration (and 
payments on debts lasting less than six months, if making 
such payments will adversely affect the applicant's ability 
to make mortgage loan payments during the months 
following loan closing) do not exceed 40% of monthly 
gross income (see Exhibit B). However, with respect to 
those mortgage loans on which private mortgage insurance 
is required, the private mortgage insurance company may 
impose more stringent requirements. 

§ 2.6. Calculation of maximum loan amount. 

Single family detached residence and townhouse (fee 
simple ownership) Maximum of 95% (or, in the case of 
an FHA, VA or FmHA loan, such other percentage as may 
be permitted by FHA, VA or FmHA) of the lesser of the 

Virginia Register of Regulations 

2290 



sales price or appraised value, except as may otherwise be 
approved by the authority. 

Condominiums ~ Maximum of 95% (or, in the case of an 
FHA, VA or FmHA loan, such other percentage as may be 
permitted by FHA, VA or FmHA) of the lesser of the 
sales price or appraised value, except as may be otherwise 
approved by the authority. 

For the purpose of the above calculations, the value of 
personal property to be conveyed with the residence shall 
be deducted from the sales price. (See Exhibit R for 
examples of personal property.) The value of personal 
property included in the appraisal shall not be deducted 
from the appraised value. (See Appraiser Report, Exhibit 
H) 

In the case of an FHA, VA or FmHA loan, the FHA, VA 
or FmHA insurance fees or guarantee fees charged in 
connection with such loan (and, if an FHA loan, the FHA 
permitted closing costs as well) may be included in the 
calculation of the maximum loan amount in accordance 
with applicable FHA, VA or FmHA requirements; provided, 
however, that in no event shall this revised maximum loan 
amount which includes such fees and closing costs be 
permitted to exceed the authority's maximum allowable 
sales price limits set forth herein. 

§ 2.7. Mortgage insurance requirements. 

Unless the loan is an FHA, VA or FmHA loan, the 
borrower is required to purchase at time of loan closing 
full private mortgage insurance (25% to 100% coverage, 
as the authority shall determine) on each loan the amount 
of which exceeds 80% of the lesser of sales price or 
appraised value of the property to be financed. Such 
insurance shall be issued by a company acceptable to the 
authority. The originating agent is required to escrow for 
annual payment of mortgage insurance. If the authority 
requires FHA, VA or FmHA insurance or guarantee, the 
loan will either, at the election of the authority, (a) be 
closed in the authority's name in accordance with the 
procedures and requirements herein or (b) be closed in 
the originating agent's name and purchased by the 
authority once the FHA Certificate of Insurance, VA 
Guaranty or FmHA Guarantee has been obtained. In the 
event that the authority purchases an FHA or, VA or 
FmHA loan, the originating agent must enter into a 
purchase and sale agreement on such form as shall be 
provided by the authority. For assumptions of conventional 
loans (i.e., loans other than FHA, VA or FmHA loans), full 
private mortgage insurance as described above is required 
unless waived by the authority. 

§ 2.8. Underwriting. 

A. Conventional loans. 

The following requirements must be met in order to 
satisfy the authority's underwriting requirements. However, 
'additional or more stringent requirements may be imposed 
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by private mortgage insurance companies with respect to 
those loans on which private mortgage insurance is 
required. 

L Employment and income. 

a. Length of employment. The applicant must be 
employed a minimum of six months with present 
employer. An exception to the six-month 
requirement can be granted by the authority if it 
can be determined that the type of work is similar 
to previous employment and previous employment 
was of a stable nature. 

b. Self-employed applicants. Note: Under the tax 
code, the residence may not be expected to be used 
in trade or business. (See § 2.2.1 C Principal 
residence requirement.) Any self-employed applicant 
must have a minimum of two years of 
self-employment with the same company and in the 
same line of work. In addition, the following 
information is required at the time of application: 

(1) Federal income tax returns for the two most 
recent tax years. 

(2) Balance sheets and profit and loss statements 
prepared by an independent public accountant 

In determining the income for a self·employed 
applicant, income will be averaged for the two-year 
period. 

c. Income derived from sources other than primary 
employment. 

(1) Alimony and child support. A copy of the legal 
document and sufficient proof must be submitted to 
the authority verifying that alimony and child 
support are court ordered and are being received. 
Child support payments for children 15 years or 
older are not accepted as income in qualifying an 
applicant for a loan. 

(2) Social security and other retirement benefits. 
Social Security Form No. SSA 2458 must be 
submitted to verify that applicant is receiving social 
security benefits. Retirement benefits must be 
verified by receipt or retirement schedules. VA 
disability benefits must be verified by the VA. 
Educational benefits and social security benefits for 
dependents 15 years or older are not accepted as 
income in qualifying an applicant for a loan. 

(3) Part-time employment. Part-time employment 
must be continuous for a minimum of six months. 
Employment with different employers is acceptable 
so long as it has been uninterrupted for a minimum 
of six months. ParHime employment as used in this 
section means employment in addition to full-time 
employment 
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Part-time employment as the primary employment 
will also be required to be continuous for six 
months. 

(4) Overtime, commtsswn and bonus. Overtime 
earnings must be guaranteed by the employer or 
verified for a minimum of two years. Bonus and 
commissions must be reasonably predictable and 
stable and the applicant's employer must submit 
evidence that they have been paid on a regular 
basis and can be expected to be paid in the future. 

2. Credit. 

a. Credit experience. The authority requires that an 
applicant's previous credit experience be 
satisfactory. Poor credit references without an 
acceptable explanation will cause a loan to be 
rejected. Satisfactory credit references and history 
are considered to be ooe el" !l!e fRflSt important 
requirements in order to obtain an authority loan. 

b. Bankruptcies. An applicant will not be considered 
for a loan if the applicant has been adjudged 
bankrupt within the past two years aatl lias a flOOr 
eretlit llli!!6fy . If longer than two years, the 
applicant must submit a written explanation giving 
details surrounding the bankruptcy aatl flOOr eretlit 
llli!!6fy . The authority has complete discretion to 
decline a loan when a bankruptcy aatl flOOr eretlit is 
involved. 

c. Judgments and collect1ons . An applicant is 
required to submit a written explanation for all 
judgments and collections . In most cases, judgments 
and collections must be paid before an applicant 
will be considered for an authority loan. 

3. Appraisals. The authority reserves the right to 
obtain an independent appraisal in order to establish 
the fair market value of the property and to 
determine whether the dwelling is eligible for the 
mortgage loan requested. 

B. FHA loans only. 

1. In general. The authority will normally accept FHA 
underwriting requirements and property standards for 
FHA loans. However, most of the authority's basic 
eligibility requirements including those described in §§ 
2.1 through 2.5 hereof remain in effect due to 
treasury restrictions or authority policy. 

2. Mortgage insurance premium. Applicant's mortgage 
insurance premium fee may be included in the FHA 
acquisition cost and may be financed provided that 
the final loan amount does not exceed the authority's 
maximum allowable sales price. In addition, in the 
case of a condominium, such fee may not be paid in 
full in advance but instead is payable in annual 
installments. 

3. Closing fees. The FHA allowable closing fees may 
be included in the FHA acquisition cost and may be 
financed provided the final loan amount does not 
exceed the authority's maximum allowable sales price. 

4. Appraisals. FHA appraisals are acceptable. VA 
certificates of reasonable value (CRV's) are acceptable 
if acceptable to FHA. 

C. VA loans only. 

I. In general. The authority will normally accept VA 
underwriting requirements and property guidelines for 
VA loans. However, most of the authority's basic 
eligibility requirements (including those described in 
§§ 2.1 through 2.5 hereof) remain in effect due to 
treasury restrictions or authority policy. 

2. VA funding fee. 1.0% funding fee can be included 
in loan amount provided final loan amount does not 
exceed the authority's maximum allowable sales price. 

3. Appraisals. VA certificates of reasonable value 
(CRV's) are acceptable. 

D. FmHA loans only. 

I. In general. The authority will normally accept 
FmHA underwriting requirements and property 
standards for FmHA loans. However, most of the 
authority's basic eligibility requirements including 
those described in §§ 2.1 through 2.5 hereof remain in 
effect due to treasury restrictions or authority policy. 

2. Guarantee fee. 1.0% FmHA guarantee fee can be 
included in loan amount provided final loan amount 
does not exceed the authority's maximum allowable 
sales price. 

E. FHA and VA buydown program. 

With respect to FHA and VA loans, the authority permits 
the deposit of a sum of money (the "buydown funds") by 
a party (the "provider") with an escrow agent, a portion 
of which funds are to be paid to the authority each month 
in order to reduce the amount of the borrower's monthly 
payment during a certain period of time. Such 
arrangement is governed by an escrow agreement for 
buydown mortgage loans (see Exhibit V) executed at 
closing (see § 2.15 for additional information). The escrow 
agent will be required to sign a certification (Exhibit X) 
in order to satisfy certain FHA requirements. For the 
purposes of underwriting buydown mortgage loans, the 
reduced monthly payment amount may be taken into 
account based on FHA guidelines then in effect (see also 
subsection B or C above, as applicable). 

F. Interest rate buydown program. 

Unlike the program described in subsection E above 
which permits a direct buydown of the borrower's monthly 

Virginia Register of Regulations 

2292 



payment, the authority also from time to time permits the 
buydown of the interest rate on a conventional, FHA or 
VA mortgage loan for a specified period of time. 

§ 2.9. Funds necessary to close. 

A. Cash (Not applicable to FHA, VA or FmHA loans). 

Funds necessary to pay the downpayment and closing 
costs must be deposited at the time of loan application. 
The authority does not permit the applicant to borrow 
funds for this purpose, except where (i) the loan amount 
is less than or equal to 80% of the lesser of the sales 
price or the appraised value, or (ii) the loan amount 
exceeds 80% of the lesser of the sales price or the 
appraised value and the applicant borrows a portion of the 
funds under a loan program approved by the authority or 
from their employer , with the approval of the private 
mortgage insurer , and the applicant pays in cash from 
their own funds an amount equal to at least 3.0% of the 
lesser of the sales price or the appraised value. If the 
funds are being held in an escrow account by the real 
estate broker, builder or closing attorney, the source of 
the funds must be verified. A verification of deposit from 
the parties other than financial institutions authorized to 
handle deposited funds is not acceptable. 

B. Gilt letters. 

A gift letter is required when an applicant proposes to 
obtain funds as a gift from a third party. The gilt letter 
must confirm that there is no obligation on the part of the 
borrower to repay the funds at any time. The party 
making the gift must submit proof that the funds are 
available. This proof should be in the form of a 
verification of deposit. 

C. Housing expenses. 

Proposed monthly housing expenses compared to current 
monthly housing expenses will be reviewed carefully to 
determine if there is a substantial increase. If there is a 
substantial increase, the applicant must demonstrate his 
ability to pay the additional expenses. 

§ 2.10. Loan assumptions. 

A. Requirements for assumptions. 

VHDA currently permits assumptions of all of its single 
family mortgage loans provided that certain requirements 
are met. For all loans closed prior to January I, 1991, 
except FHA loans which were closed during calendar year 
1990, the maximum gross family income for those 
assuming a loan shall be 100% of the applicable Median 
Family Income. For such FHA loans closed during 1990, if 
assumed by a household of three or more persons, the 
maximum gross family income shall be 115% of the 
applicable Median Family Income (140% for a residence 
in a targeted area) and if assumed by a household of less 
',than three persons, the maximum gross family income 
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shall be 100% of the applicable Median Family Income 
(120% for a residence in a targeted area). For all loans 
closed after January I, 1991, the maximum gross family 
income for those assuming loans shall be as set forth in § 
2.5 A of these regulations. The requirements for each of 
the two different categories of mortgage loans listed below 
(and the subcategories within each) are as follows: 

1. Assumptions of conventional loans. 

a. For assumptions of conventional loans financed 
by the proceeds of bonds issued on or after 
December 17, 1981, the requirements of the 
following sections hereof must be met: 

(1) Maximum gross family income requirement in 
this § 2.10 A 

(2) § 2.2.1 C (Principal residence requirement) 

(3) § 2.8 (Authority underwriting requirements) 

( 4) § 2.2.1 B (Three-year requirement) 

(5) § 2.2.2 B (Acquisition cost requirements) 

(6) § 2.7 (Mortgage insurance requirements). 

b. For assumptions of conventional loans financed 
by the proceeds of bonds issued prior to December 
17, 1981, the requirements of the following sections 
hereof must be met: 

(1) Maximum gross family income requirement in 
this § 2.10 A 

(2) § 2.2.1 C (Principal residence requirements) 

(3) § 2.8 (Authority underwriting requirements) 

( 4) § 2. 7 (Mortgage insurance requirements). 

2. Assumptions of FHA, VA or FmHA loans. 

a. For assumptions of FHA, VA or FmHA loans 
financed by the proceeds of bonds issued on or 
after December 17, 1981, the following conditions 
must be met: 

(1) Maximum gross family income requirement in 
this § 2.10 A 

§ 2.2.1 C (Principal residence requirement) 

(3) § 2.2.1 B (Three-year requirement) 

(4) § 2.2.2 B (Acquisition cost requirements). 

In addition, all applicable FHA, VA or FmHA 
underwriting requirements, if any, must be met. 
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b. For assumptions of FHA, VA or FmHA loans 
financed by the proceeds of bonds issued prior to 
December 17, 1981, only the applicable FHA, VA or 
FmHA underwriting requirements, if any, must be 
met. 

&. Attth:erizatiaa te fW6eeSS assHmptiens/ref}uirement tllat
llle aHII>arily !a eaataetea. 

Altl>oeglt ll1e FC~HiFCffiCH!S lls!ed lft SHBSCC!iBH A Bi><we 
are geaemlly ll1ese !lta! 6ftly OFigiHa!ing agents are 
respensible fef. fletermiRiRg eamt~liasee with:; ift the ease 
at asseffiptioas, servicing agents are als6 ae!horieed !a 
rnn1<e snell deteFmina!ions. Mere generally, fuF ll1e 
peFposes at this t ~ servicing agents mny flFOCCSS 
assansp!iaa Fe~aes!s pFovidetl !lta! IIley de se lH 
aeeartlanee wHlt all ll1e re~aireffieH!s ftereaf, iHeleaiag 
ll1ese otl>erwise ll1e exelasi·;e repaasibi!ity at origiaating 
ageats, Aeeeraiagly, refereaees are mnae wHltl8 this 
see!ieft !a "aFigisatiag agents "" servieiag ageats" lH -
!a refleet this atltlitieaal rate at se,...·ieing ageats, 

±he originating ageat & seFvieiag ageat lffi!S! lH eael> 
ease at a ~ fuF assunsptian at a moF!gage loon 
eaataet 111e aH!Iiarlly lH - !a eeteFmine - eategoFy 
at loons tleserille<l lH sabseetioH A aoove appHes !a ll1e 
loon Bft<l wl!etlteF or nat ll1e Fe~airemen!s at ll1e 
applicable category are satisfied. fF<3r CJffimple, lH eases at 
assansp!ieas, ll1e origiaating ageat & servieiag ageat mny 
nat rely - as il mny fuF fteW loons - oo ll1e laet !lta! ll1e 
ae~uisitioa east at ll1e Elwelliag !s less !ban ll1e autl>oFily's 
sates ~ ilffii!s !a ~ ll1e ae~aisilioH east 
Fe~airemei*. H ;s theFeloFe esseatial !lta! ll1e aathaFity be 
eontaetea lH eae1> easeot 

&. Applieatiea paekage f& assHml3ti8RS. 

GHee ll1e OFigiaa!ing ageat & sep;ieiag ageat has 
eaataetea 111e aatl>aFily Bft<l !i has been determined -
at 111e categories deseriae<l lH subseelioB A Bi><we appHes 
!a 111e Iooft; 111e erigiaating ageat "" sep·;ieiag ageat lffi!S! 
sul>m!i !a 111e authority ll1e iaformatioa Bft<l <laeumeats 
lls!ed helew fuF 111e a~plieable category: 

1-c Assumplioa paekage fuF eoB'ICHtioaal leans; 

"' Goa'Jeatioaal loons fiHaHee<l l>y ll1e ~Foeee<ls at 
lloods - oo ar after Deeemaer l+; ±AA¥. 

fB Aflillavit at B6FF6WCF (Exhibit Er. 

ffl Alfitla•;it at se!ier (Exhibit Fr. 

ffl Ae~uisitioa east worksheet (Exhibit ~ 

f4t AppFaiseF's repefl (EJthillit Ht-o 

f51 'fftree yeaF's tax returas. 

f67 OrlgiaatiHg agent's eheeklist (E*hibit ~ 

fl+ 4600 i<H'm (Exhibit Qt, 

f67 OrigiBatiBg agent's loon suamissia!l e6'ICF le!ier 
(Elfhibit llf!r. 

f9t UBi!orm Resiae!ltial !.eBft ApplieatioB - lffi!S! 
lfteiH<Ie 111e Authority's Atlam•Eium (El<hibit Dfl-7r. 

00 Yerifieatioa at employme11t (VOE's) faft!l atber 
lHeeme related i11formatio11). 

W VeFlfieatio!l at <lepesil (VOD's). 

B-il7 Sales CO!Itrael. 

B--41 Trull> ill beREiiRg (Exkillit 1ft flBd estimate at 
charges. 

(-Mf E<tiffil. C-re<l# OpportuHily Act 
(EGO,\) /Reeapture Tax/RESPA natiee (Exhibit Ito 

fM7 Aathorily uREie,...vriliHg ~ualifieatia11 sbee! 
(Exhibit BfBr. 

{H} All atber re~tuireme!lts at s!a!e Bft<l feEiffat law 
-Be FIICto 

lr. CoBVe!ltio!lal loons fiRaHeeEI l>y ll1e proceeds at 
lloods - prl<H' !a December l+; ±AA¥. 

fB UHifoFm ResiEieHiial !.eBft A~pliea!ioB - lffi!S! 
lfteiH<Ie ll1e Autl>oFily's AddeBdUffi (El<hibit Dfl-7r. 

ffl VertfiealiaB at employmeHt (VOE's) faft!l atber 
lHeeme related iHlarmatia!l). 

f37 VerilieatioB at <lepesil (VOD's). 

f51 Sales eoBITaet. 

f67 Trath iH beHdiBg (Exhibit 1ft flBd estimate at 
eharges. 

fl+ E<juBI Eredil Oppor!uBity Aat (ECOA) /Reeaptare 
Tax/RESPA natiee (El<hibit Ito 

f67 Authority uRderwritiBg <tUalilieatioH sbee! 
(Exhibit BfBr. 

f9t All atber re~uiFements at s!a!e Bft<l feEiffat law 
-be FIICto 

~ Assumptioa pae!Eage fuF FHA, ¥A "" FffiHA lanl¥.r. 

"' FHA, ¥A "" FffiHA loons fiRa!lee<l l>y ll1e 
proceeds at lloods - oo "" af!ar December l+; 
±AA¥. 
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fl-1 Affidavit 6f berrewer (El<hibit E)-, 

f.!1 Ae~Hisitiea eest werlmheet (EJ<aibit Gr. 

f4t ,',ppraiser's Repert (El<l>ibit H)-o 

f8t Origiaatlag ageRl's IOOR suamissiea etWeT lelter 
(E,aiait ~ "" +3». 

ff» Uaiferm Resiaeatial booft Ap~liealiea - ffillS! 
lftel1i<le the Alitllerity's ,\<laeREIHm (El<llillit ~ 

ftGt 5a!es eeatraet. 

fHt Gajly 6f the exeelitea FHA mortgage ere<lil 
aaalysis worlmheel if the <ffigiftal borrowers are Ia 
be releasee freffi liability. 

(-H7 ~ C-retfit OpperlliRity Acl 
(ECOA) /Reeaptare Tffi!/RESP,\ ft6!iee (Exhibit &. 

fN+ Truth ia beR<Iiag (El<liibil K} ROO estimate 6f 
ellaTges if erigiool borrowers are Ia be releasee 
freffi liaeility. 

fl4t A eepy 6f the FHA Ne!iee Ia IlemeawRer, if 
the <ffigiftal borrowers wlll oot be released freffi 
liallility. 

fl# ffi a!lditieR, all applicable re~uiremeRts, if -. 
6f FHA, ¥A er l'mHA ROO tllase 11R<1eF state ROO 

letleffil law - be -

lT. FHA, ¥A ar l'mHA lOOftS fiRaaeed hy the 
preeeerls 6f bea<ls isSIIed j>Fiar Ia Deeemller I-+; 
±98¥. 'flle applicable re&airemeats, if any, 6f FHA, 
¥A ar l'mHA ROO tllase liR<IeF state ROO letleffil law 
ffil!S!be-

'&. B. Review by the authority /additional requirements. 

Upon receipt from an originating agent or servicing 
agent of an application package for an assumption, the 
authority will determine whether or not the applicable 
requirements referenced above for assumption of the loan 
have been met and will advise the originating agent or 
servicing agent of such determination in writing. The 
authority will further advise the originating agent or 
servicing agent of all other requirements necessary to 
complete the assumption process. Such requirements may 
include but are not limited to the submission of 
satisfactory evidence of hazard insurance coverage on the 
property, approval of the deed of assumption, satisfactory 
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evidence of mortgage insurance or mortgage guaranty 
including, if applicable, pool insurance, submission of an 
escrow transfer letter and execution of a Recapture 
Requirement Notice (VHDA Doc. R-1). 

§ 2.11. Leasing, loan term, and owner occupancy. 

A. Leasing. 

The owner may not lease the property without first 
contacting the authority. 

B. Loan term. 

Loan terms may not exceed 30 years. 

C. Owner occupancy. 

No loan will be made unless the residence is to be 
occupied by the owner as the owner's principal residence. 

§ 2.12. Reservations/fees. 

A. Making a reservation. 

The authority currently reserves funds for each 
mortgage loan on a first come, first serve basis. 
Reservations are made by specific originating agents or 
field originators with respect to specific applicants and 
properties. No substitutions are permitted. Similarly, 
locked-in interest rates +see suBElivisien -5 -Betewt are also 
nontransferable. 1ft 6fE!er te raa1<e a reservation 6f f1iru!s 
far a Iooft; the arigiaaliag ageat er !lel<l arigiaatar sftal!; 
Funds will not be reserved longer than 60 days unless the 
originating agent requests and receives an additional 
one-time extension prior to the 60-day deadline. Locked-in 
interest rates on all loans, including those on which there 
may be a VA Guaranty, cannot be reduced under any 
circumstances. 

l-o First raalle a deterraiaatian l>asetl aa the 
iafarmatiea lbea made R'milable Ia it hy the ap~lieaRI 
ar otherwise tllat ootther the applieanl aar the 
rre~erty appears Ia vtatate aay 6f the authority's 
eligibility requireH>eats far a fteW laaft; 

;!, Gallecl a asRre!uadable reserva!lea fee ift Slt8ft 
aHI<ffiflt as the authority lfli>Y re<j1iire freffi time te --&. Determine what type 6f rasrtgage insuraaee er 
gHaraatee will be reqairetl; speei!ieally, ·.vllelher the 
IOOR wlll be a eeRveatienel Iooft; aa FHA Iooft; a ¥A 
IOOR .,. aa l'mHA laaft; 

+c Complete a reservalieR sheet (EJ<liibit fBtr. 

~ Call the autllsrity -tatter eamrleting the fool' 
preeetliag re~airemeRts) between !) """" ROO & jr.mo 
Meaaay lllffl1igll Fffllay far the assigaraeal 6f a 
reservatioa fHffilber far the Iooft; the ~ rata 
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wltlelt shall be l6eltetl lft f& !lte FCSCFVCd furu!s l>ft<l 
"" CMpimaaH d8lft f& !lte reserva!ias, all af wltlelt 
wH! be assigaed af!ef !lte erigiaating ageat er flftl<l 
BFigiHalor gives lft !lte aathori!y !lte lellowisg 
iafarmatiaFJ:: 

ft Name af pFimary applieaat 

IT. Si>eiat seeaFily ftft1'HI>eF af a~plieaat 

eo Estimated looH flffl6liH! 

fr.- OrigiRatiRg ageHfs & HeM arigiHatar's servieer 
attmber 

eo Gress f&Bliy ifteaffle af applicant l>ft<l family; if 
ftftY 

t Loeatien af properly {eily er e6lifi!yt 

go VeFitieatiea af FCCeljlt af !lte reservation fee 

1r. 1'Y!'C af moFigage iasamaee !a be ase<l & 
eow;eatioRal, !lte aatheri!y wH! asffigB !lte looH a 
~ !!{;!!-; H FHA-; the 8\::tfffif will be ~ H V-A; H 
wHl fie ~ fi-ftfi if FmHA;- it will be ~ 

Go Complete !lte reservalioR ear<l hy Hlllftg lft !lte 
reseF¥atiaH BH:ffiber, HHerest rate, eJfPiFatian flate tmd 
hy e"eealisg it feHiy ftft aulliorioect represeatati·;e af 
!lte erigiafrliag ageat er field eFigiaateF may sigH !lte 
reseFVaHan et1fd)- tlftf:l, ifl- aElElitiaa, eem:tJlete a leek-iR 
diselesure (El<hibit Cfm l>ft<l l>eve !lte applieaal 
ereeute it pFier ta sabmiltiag it willi !lte appliealioa 
package. 

'/., SabmH !lte complete application package !a !lte 
aatheri!y tsee * H3} a!aHg with evidence af FCCeljlt 
af !lte Feservatias fee withlft 6(} days af!ef !lte 
aU!ft8Fi!y assigHs !lte FCSCFV6ti6H ftUffiBCF !a !lte loofl 
-fhe,; tal!es !lte reservation), provided thBf lft !lte ease 
af ftft appliealies Feeeived hy a flftl<l erigiHaler, !lte 
field BFigiaater wH! Sllbmit !a !lte aatheri!y !lte 
reseFJa!ien fee l>ft<l sue1t perttaa af !lte appliealian 
paelmge as !lte aatherily may re~aire. Fuads wH! nsf 
be reserved !aagef thftft 6G days tta!ess !lte erigisatiag 
ageHt reftH:ests ftftd reeeives ftft add.itieaal aRe time 
eRICHSiaR pFier !a !lte 6{)..day deadliae. 

B. More than one reservation. 

An applicant , including an applicant for a loan to be 
guaranteed by VA, may request a second reservation if 
the first has expired , hut ta BB ease may !lte laterest rate
be Pe<laeed will>et!t !lte aatharity's pFier ap~reval. lB 
additiea, a see6lld Feservatiaa fee F6i!SI be eelleeted f& a 
see6ftd FeSeFvatiaR . If the second reservation is made 
within 12 months of the date of the original reservation, 
the interest rate will be the greater of (i) the locked-in 
rate or (ii) the current rate offered by the authority at the 
time of the second reservation. 

C. The reservation fee. 

The originating agent or field originator shall collect 
and remit to the authority a nonrefundable reservation fee 
in such amount and according to such procedures as the 
authority may require from time to time. Under no 
circumstances is this fee refundable. ReseFvatiaR fees ~*tid 
!a flftl<l erigiaalers shall be sabmitled !a l>ft<l Petaised hy 
!lte aatheri!y. Gae l>asdered da!tars af eae1t reserv&tiea 
fee paid !a ftftY erigiaalisg ageat will; if !lte looH eJeses, 
be Petained hy !lte origisaliag ageat as f'IH'I sf its M%
erigiaalieB fe&. H +if !lte appliealiea is nsf sabFBi!le<l pFier 
!a !lte Cl!jliFaliBB af !lte FeSef¥6H6a, 61' W !lte aaii>BPity 
delerFBiaes at ftftY tlme thBf !lte looH wH! nsf elese; ftftY 
reserva!iea fee paid !a ftft erigiaatiag ageat F6i!SI be 
sabmitled !a !lte aatherily withlft 3G days af!ef sue1t 
expiralies ar suelt delefffiisalies hy !lte aathol'ily, as 
applicable. H; !a suelt eases; !lte fee is nsf Peeeived hy t1>e 
aalheri!y withlft suelt 3G-day perie<i; !lte eriginaling ageat 
shall be charged a peaaJty fee af $W lft additiea ta !lte 
reservalieB fee tsee sabseelieB B f& etl>er feest, A second 
reservation fee must be collected for a second reservation. 
No substitutions of applicants or properties are permitted. 

D. Other fees. 

1. CemmitmeRt Origination fee. In connection with 
the origination and closing of the loan, the originating 
agent F6i!SI shall collect at !lte tlme af !lte issaanee af 
a eemmiiFBeat hy !lte aalherity an amount equal to 
1.0% of the loan amount ; less $MG sf !lte reservatiaR 
fee already eelleeled (please note that for FHA loans 
the loan amount for the purpose of this computation is 
the base loan amount only). H !lte looH eJeses, !lte 
erigisatiag agee! retatas suelt M%- eemmitFBe&l fee as 
its eriglftat fee l>ft<l lBF\'laFdS !lte ealaaee af !lte 
reservation fee !a !lte aall>erily. If the loan does not 
close , !lte eeFBmiiFBeal fe&. pillS !lte balasee af !lte 
reservaliea fe&. F6i!SI be saeffii!led !a !lte aallierily 
wl>eH !lte !atlirre !a elese is """ !a !lte faa!! af !lte 
applieasl. ea !lte etl>er IHm<l; if and the failure to 
close is not due to the fault of the applicant, then the 
eelleeted eelflmiiFBeBI origination fee less !lte eatire 
resePvalion fee may &I !lte epltaB af !lte aatherity be 
retaRded ta !lte applieaal. fl'l>e tata1 •eservaties fee; 
as re~aired !a sabseeliea C afte¥e is always sabmilled 
!a !lte aatherity wl>eH a looH fails !a eJeseot shall be 
waived. 

2. Discount point. The originating agent F6i!SI shall 
collect from the seller at the time of closing an 
amount equal to 1.0% of the loan amount - !lte 
selleF . 'l'ltis fee is !a be reFBi!led !a !lte aatherily hy 
!lte el'igiaaliBg ageat, 

f ~ PFepamlies af applieatiea package f& new ~ 

lr. Ceft';esliesal ~ 

+lie appliealiea package sabmilled !a !lte aatlieri!y f& 
approval af a eesveslioaal !aftft F6i!SI eootata !lte !ella .. iag 
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eflglflal daeumen!s. 

t-c ReservalieR sheet (Exllibit Gfl.-1t RRd !eek-ift 
t!iselasure. (E"l>ieil ~ 

~ Uailarm Resiaenlial beaR A~~lieatian - lbe 
applieatien must iftelude lbe authority's Aaaeaaum. 
(E,.hiM ±lfl# 

& Prelimiaary Uaderwritlag Feffir. (Exhibit Bfm 

+. - "''"'f' - hy leeal eredil hureRU -miseellaaeeas iRfermatiaa as aflplieable explaaatieR ef. 
aaakmpteles, eteo, {aRt! any aeeitiaaal aeeumentatiea). 

~ Veri!iealian eJ' eH>playH>ent {aRt! any aaaitianal 
aaemRentaliaa). 

&: VerifieatieH ef ether ineame. 

'!., Verifiealiaa eJ' aepasi!s {aRt! any aaailiaaal 
aaeumeR!aliaa). 

& Gift letters {aRt! verifieatiea). 

!}. £ales eantraet - eaalraet must be sigRe<l hy seller 
RRd all ]'lftf'lies entering iRlB lbe eantraet aa<l state 
whleh ]'lftf'lies are peyffig j>Bifi!s RRd elastRg easts, 

* l.ppraisal (FIILMC Ntr. '11Jl- shool<! be lbe Feaeral 
Natiaaal Mortgage Asseeiatiea ("FNMN') ar Feaeral 
llarae beaR Merigage Cerparatiaa ("FHLMC") farm 
RRd shool<! be eampleie!l hy oo appraiser woo has 
beef> appra•:ea hy FHLMC ar a j}i'i¥a!e martgage 
!asurer aeeeptable te lbe aullwrity ar woo has a 
eutifieatiea ffem a tmde argaai2atiaa Bf3flFBveEl by 
lbe autliarity (jlli6tes aa<l require<l suppartiag 
<laeumentatiaa). 

l+. beaR submissiaa e<WeT le!ler. (Exliil3ii 8fm 

&. Appraiser's ~ (E,.fiibi! Ht 

&. Aeijuisltlan eest waffisl>eet, (Exhibit G+ 

I+. Affidavit eJ' seller. (EJ<hibit F+ 

t5o Mfidavit eJ' baFFev:er. (E,.hiait Et 

±& Federal taeeme tax re!Hffis - eepy eJ' aerrewer's 
!etleral taeeme tax re!Hffis Ia lbe <*~eft~ re~uirea hy 
l!effi & ift lbe alfieavit eJ' baFFewer aaa % 2±l B 3 -
fN9'f£; If a letler l'refa lbe la!eroal Re':eaue 5e<¥lee 
is te be aelivered pursueR! te paragraphs % 2±l B 3 
llereeJ'; """"' letler must be enelasecl iHslea<l). 

J-'1., Origiaatiag ageffi'-& cheel<list fer c-ertaHt 
reqeifeffieR!S eJ' lbe tax - (Exhibit At±)+ 
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H), !Hr. De~artmest eJ' Hausisg !H>1i Yrlllm 
Development ("IIUD") information boo!He+ 
aelmowleelgemeal hy applieaRt eJ' reeeijlt eJ' !HID 
iaformatiea beal<le! RRd estimate eJ' lbe ellargas lbe 
borrower is lilrely te ifteur as re~airecl hy lbe Real 
Estate Settlement Preee<lares Ael eJ' W+4; as amesllea 
the Real- Es+ate SeHleffieftt Prseeaures Ae+ 
ArneaElmeats eJ' f.9.t.& (RESPA), as ameaeecl, RRd 
Regulatiaas i?. (Tmth IR LeaEliag), as ameacleEl. 
AekHawleclgemeRt ean be ffifttle jlftl't eJ' lbe app!iealioa 
ar ean be a separate s!atemeR!. App!ieaot must 
reeel¥e !HID ia!orma!ioa - lbe <lay app!iealioa is -
~ E<jual €redit Oppor!aaity Ael ("ECOA") /Reeapture 
Tax(RESPli fl6ttee; wHii Berrewer's aeltH:e·.vleclgemeat 
eJ' ~ (Exhibit '11 

&. Truth ia Lea<liag Diseiesure. (EJthibit -10 

~ RESPA Disclosure Statement (Exhibit AAr. 

~ ~ Gootf'6l Diselesl:lre and lil::IUt:erizatiea 
(Exfiibil ¥f, 

&.FHAI6aaso 

Tlle appiieatioa paekage submitte<i te lbe authority far 
appra•;ai eJ' aa FHA leflft must €flftiftift lbe following itefns. 
-fplease oote - items ±4 ll>fflugll l& ;w RRd u are 
authority farms RRd must be submitte<i as erigiaals, aat 
eepies)7 

t Reser:atioa sbeel (E*hibit Gfl.-1t RRd laek-ia 
aiselesure (EJ<hiait Cf* 

~ Uniform ResiEleatia! beaR App!iea!ien - must iftelude 
lbe authority's AedeRclum (E,.hibit ±lfB+ RRd ffift be 
haftcl•.vrittea H' legible, 

+. €ej7y- ef the Mertgage tretiit Aaalysis Werltsheet 
fHBB farm 92999 ws). 

~ caw &~ lbe - ~ 

{;, caw eJ' veri!iealiea eJ' empieyment - 6llfFeRt pay --'/., caw eJ' Verifiea!ioa eJ' ftlber iReame. 

& caw eJ' •;eri!ieatioa eJ' <leposil5. 

!), caw eJ' gift letters {aRt! verifiealiaa). 

* caw eJ' - eoatrael. 
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H. G6J>y ef appmisal - !IHs ffli!S! be oo a f6f'm 
aeeeptable ta FHA Bad ffli!S! eaataffi all sappm'i:iHg 
deeHmentatieR aeeessary fur ve:ffifttiefr. 

J+. booa sabmissioR eever letter. (E,.Iiibit ee» 

t5-c Appraiser's ~ (E,.l!ibit If! 

1+. Alfiaa?it ef -. (E,.Iiiait B 

t& Al!itlavit ef borrower. (E,.hibit Et 

l9. Federal taeame !a)[ re!!iffis - eepy ef borrower's 
fetleFal taeame !a)[ re!!iffis ta !be - re~airetl ey 
Item 6 ta !be aHitla-;it ef llorrower Bad f ~ B 6 
he!'eef, 

~ H a taitaF !'rom !be latemal Reveaae Sewiee 
is ta be tleliveretl parsaant ta paragraphs ~ ~ B 3 
bereef; Sl!€!t taitaF ffli!S! be enclosed issteatl). 

2G-c 0 ri gi a a ti ag ageft{!s ell e e kli st fur certata 
re~airemeats ef !be !a)[ ~ (E,.hibit Afltt 

~ y,&- DepartmeBt ef Iloasiag Bad YfflaR 
De'.'elepmeat ("HUll") ia!ormalioa beOOlet -
aeksewledgemeRt ey applieaat ef reeelpl ef HUB 
!alermatioa bookie! Bad estimate ef !be el!arges !be 
borrower is lil!ely ta taeHr as reqairetl ey !be Real 
Estate Se!tleraesl Proeedares Aet ef m+, as amea<letl, 
Hte R-eale Estare SettlemeBt Proeeaares Aet 
Ameaaraeats ef M-15 (RESPA), as ameaEie<l, Bad 
Regalatioa i': (Tratli Ia LeBaiag), as amended. 
Aelmewletlgemeat eaR be ffiR<le l'ftF{ ef !be applieatioa 
"" eaR be a separate statemea!. ApplieaHt ffli!S! 
reeei¥e HUB iaiormatioa b6elt !be <lay applieatioa is -
;!&. Eqool €re<lti Opportaaity Aet ("ECOA'') /Recapture 
TaK/RESPli Hetiee, wHft barrawer's aek:ae·Nle8:gemeat 
ef reeelJ*- (EKiiibit B 

*. Trath iB LeReling lliselosure. (EJ<Iiibit Ift 

25-o RESPA lllselosure StatemeHt. (E,.hibit AAT 

'*' Qoollly Gefttrel lliselasare Bad Autl>of-iea!ien. 
(E*hibit ¥t 

The applieatiea package sallmi!teEI ta !be aathorily l6i' 
appFoval ef a ¥A taaH ffli!S! eaataffi !be fellowiag ileFas 
f!>lease aata tliat ileFas H tltFeugft H, W Bad ;H- are 
authority farms Bad ffli!S! be submittea as originals, aat 

+, Reservation - (EHibil Gti-+ Bad leeiHR 
aiselosHre (ElfhiM ~ 

;!, Uniform Residential booa Application - ffli!S! lft<!lu<le 
!be authority's t.<ldenaum (E,.hil>it 'llfm Bad ean be 
hand .. ri!tea i! Iegibta, 

3o Gew !be ¥A application {¥A f6f'm 26 1892A). 

+. Gew ef !be booa Aaalysis '.Vorksbeet {¥A f6f'm 
6393T. 

5, Gew ef ¥A eerti!ieate ef eligibility. 

Go G6J>y ef ¥A benefits Bad Fe!ate<l indebtedness letter. 

& G6J>y ef •;eri!ieatioH ef employment til aetwe <1u1y, 
taeluEie eurreffi bES !arm). 

& G6J>y ef verification ef atber income. 

l9. Gew ef verifieation ef deposits. 

i+. Gew ef gilt tatters {1!00 vef-i!ieation). 

Ho Gew ef sales eaatraet. 

!&. G6J>y ef appraisal - !IHs ffli!S! be oo a f6f'm 
aeeeptable ta ¥A Bad ffli!S! eaataffi all sappol'tiag 
EloeumeHtatioa necessary l6i' ·;aluation. 

l+. booa submission eever letter. (E,.hibit Gf3)) 

t&. Ae~uisition eest warksl!eet. (Elfhibit G+ 

1+. Affidavit ef -. (Elfhil>it B 

t& A!!itlavit ef l>orrower. (Exhibit Et 

l9. Federal iRe6ffie !a)[ re!!iffis - eepy ef l>oFFower's 
fetleFal taeame !a)[ re!!iffis ta !be - re~uired ey 
Hem 6 iR !be a!ficlavit ef borrower Bad f ~ B 3 
lleFeef, 

~ H a taitaF !'rom !be IHternal Reveaue Sewiee 
is ta be tleliverea pursuant ta paragraphs f ~ B 6 
bereef; Sl!€!t taitaF ffli!S! be enelasecl lastead). 

2G-c Orlglaating ageft{!s cheel<list fur certata 
re~uirements ef !be !a)[ ~ (EJ[bibil Afltt 

:Ho- y,&- Department ef Housiag &R<I YfflaR 
Development ("HUll") information beOOlet -
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eel<He "ledge meat ey a~plieaRi ef reeelj7! ef HBB 
ialermatiea - aoo estifflare ef tile ellaFges tile 
borrO'.ver is Hl<e!y ta iael!f as reqaiFe<l ey tile Heat 
Estate Seltlemeat Praeeaares Act ef lJl-74-; as ameadefl, 
tlte ~ Es-Hrte Settlemeat Preeeflares Aet 
Ameadmeats ef Hl'l{; (RESPf,), as ameaflcd, aoo 
Regal alia a 3 (Truth Ia LcaeiHg), as amcaflcd. 
AeiH>ewle<lgemcat """ be ma<le !*ffi ef tile ap~licatioa 
& ean be a sef)arate statement. A(')fllieaat mHSt: 
reeeive HBB iHiorma!ioa book tile <lily application ts -
';!3, E<jt!!!l Gretlli O~portuaiey Act ("ECOA") /Recapture 
Tax/RESPA ftfrHee; willi l'Jerrmver's aelraa;vlefigement 
ef reeeipt, (E,hibi! l+ 

*. Truth ia Leading Disclosure. ~i! Kt 

*. RE5PA Disclosure Stalemeal. (EJ<hibi! AAJ-

*. QttaHty 8miffll DiselasHre a:B:€l 1\utllarizatien. 
(Exl!iait ¥t 

The ap~licatiea paeltage submitted ta tile autnariey !er 
appra>Jal ef aa FmHA ~<>aft fffi!S! eaft!ala tile <H'igilliH €Fetill 
pacltage aoo aae phelaeopy lltereef; as well as tile 
lollowiag trems tplease ante tlwf trems ±.3 ll!roogl> H, HI 
aoo iMI are authority !erms aoo fffi!S! he sumittc!l as 
erigioals, ool ~ 

t Reservatiea sheet (El<hillil GBfr aoo leelHa 
eiselosare (Exl!ibil ~ 

2.; Unifarm ResiEl:eRtial J::.oo.R Aflfllieatiafl - mHSt: ffiel..H.fie 
tile aatliority's f,!ldeadem (Exhibit Dfm aoo """ be 
haadwriitea H ~ 

+ Prelimiaary Uaderwriliag Fe<-. (E,I!ibit Bfm 

6, €epy ef verilieatiea ef empleymeat aoo ettffeftl J*!Y' -
1-, €epy ef verifieatiea ef et1>er iaeame. 

& €epy ef veriliealiaa ef <!e~ 

9o €epy ef gift lelleffl farul veriliealiaa). 

*. €epy ef sares eoatraet. 

-!+. €epy ef appmisal - litis fffi!S! he "" a !erm 
aceeptaale ta FmHA aoo fffi!S! eaft!ala all supperliag 
eleel:l:ffiEHtatiea Reeessary fur: valttatieH. 

-!+. Privacy Act Stalemeat fFBfffi FmHA ~ 
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±;;, Lean sabmissiea eever lffiero (EJ<I>ibit etm 

1+. Appraiser's ~ (EJ<aiail Ht 

~ Aequisilioa east worl<slieet. (EJ<I>iail G7 

Ho Allidavil ef harrower. (ElEhiait E)-

!& Federal iRe&me 1m< retaras - eepy ef borrower's 
fet!efal iRe&me 1m< retams ta tile exteat re~airea ey 
Hem 6 ia tile a!lida·;it ef earrewer aoo % ;>d± B 3 
l!ere6f, fN9T&. II a letter - tile ±aferool Re•,•eaue 
SeF¥lee is ta he delivered pursuaat ta % ;>d± B 3 
l!ere6f, Stielt letter fffi!S! he eaelesea iaslea<l). 

~ Origiaatiag ageftH; cheel<lisl ffir c-efiaffi 
reqaireraeats ef tile 1m< eedeo (EJ<hiait Atm 

2+. &.-&.- Deparlmeat ef llousiag and Ufbaa 
Develapmeat ("!IUD") ia!ermatiea l>oolHcl 
aekaawle<lgemeat ey appliean! ef reeelj7! ef HBB 
ialormatioa - aoo estimate ef tile ellaFges tile 
aorrawer is Hl<e!y ta iae1ff as re~uireEl ey tile Heat 
Estate Selflemeat Proeedures Act at ¥.!'14, as ameaded, 
tlte ~ Estate Set!lemeat Proee<lares Aet 
Amea<lmeats ef HI+& (RESPA), as araeaaee, aoo 
Regulatiea 3 (Trutli ia Leadiag), as amende a. 
f,el<aowle<lgemeat eaa be ma<le !*ffi ef tile opplieatioa 
sr """ he a separate stalemeat. Applieaat fffi!S! 
reeeive HBB ialonaation boolt tile <lily appliealiea is -
';!3, E<jt!!!l Gretlli Opportuatty Act ("ECOA") /Recapture 
Tax/RESPA ooHee; wtHt berre;ver's aelmewledgemeRt 
w reeeipt, (EJ<nieit J+ 

';!3, Troll> ia Leadiag Diselosure. (EJ<hibit Kt 

*. RE5PA Diselesure Statemeat. (Exhibit AAJ-

*. Quality CeRtFal Disclosure aoo f,utl!eri•atiea. 
(El<hibit ¥t 

*. Oilier trems wlltel> FmHA re~uires. The autlierity 
will - tile origiaatiag ageal ef - aaaitieaal 
FEtJ:tliremeflts, H f:H'lY; 

& Delivery ef paekage ta tile aelliarity. 

Mrer tile applicatiea package has heas eampleled, it 
slt<ffild he lerwarde<l l<r. 

Siagle Family Divisiea 
Origiaatieas De~arlmeal 
Virgiaia llsHsiag Devele~meat ,\ulhority 
6Gl 8euth Belvidere Street 

Past Olli€e - ;;;!00 
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Riehmaae, 'Hr. ~.SW& 

§ 2.14. Commitment. (Exhibit J) 

A. In general. 

Upon approval of the applicant, the authority will send a 
mortgage Joan commitment to the borrower in care of the 
originating agent. (For FmHA loans, upon approval of the 
applicant, the authority will submit the credit package to 
FmHA and upon receipt of the FmHA conditional 
commitment, will send the mortgage loan commitment.) 
Also enclosed in the commitment package will be other 
documents necessary for closing. The originating agent 
shall ask the borrower to indicate his acceptance of the 
mortgage loan commitment by signing and returning it to 
the originating agent ; aloog wltft !lie ~ eammi!meat 
lee, within 15 days after the dale of the commitment. If 
!lie 6arcawer tlees S6 ia<lieate l>is aeeep!anee 84 !lie 
eemmitmea!, !lie arigiaatiag agent sl>al! re!aift !lie fee ffi 
aeeerdaaee wltft t H-0! B l- """""' If !lie borrower fails 
ffi S6 iaflieale l>is aeeeplaHee 84 !lie eemmitmeHt, eill>er ti;'
ffti!ffig !a - "" elfeea!ea tffi.glfta! tllerea4 "" 6y ffti!ffig 
!a - !lie lee, "" OO!!r, !lie erigiaatiag agent sball; 
- ;w <lft)IS aJ'tef !lie <!ale 84 !lie eemmitment, fl8tify 
!lie aa!herity ffi Wfltiftg 84 S!l€lt ~ If !lie originating 
agent tlees fl8! <1e S6; !lie aat!wri!y sl>al! <1eem !hat 
eemmi!meat !a llfwe l>eeft <le!y aeeepled, HH<I !lie 
erigiaatiag agent sl>al! 1>e !ial>le !a !lie aathority !eF !lie 
aaeolleete<l eoffimi!raeat lee l>ese<l 6ft !lie - fRillli'e !a 
e!ase as fleseril3e<l ffi % H-0! B l- """""' 

A commitment must be issued in writing by an 
authorized officer of the authority and signed by the 
applicant before a loan may be closed. The term of a 
commitment may be extended in certain cases upon 
written request by the applicant and approved by the 
authority. Geaemlly, oo mare !ftHH """ esmmitmeat wll! 
1>e isslfed !& oo applieaat ffi aey ea!eaflar year, However, 
if oo applieaat w!w reeeivefl a eemmitmeat fails !a e!ase 
!lie mortgage !ooa lraasaetioa tlrreagl> oo - 84 l>is ewa, 
!hat lloPPower may l>e eeasiflerea !eF """ B<l<litiaaa! 
eammitmeat - - reappliea!ioR !a !lie autaerity 
- !lie """ year periOO J'rem !lie eaaeellatian "" 
eJ<j}ireti6ft aJ' the tffi.glfta! eeramitmeat; provided, however, 
!!>at !lie lfttffe9t ca!e aJ'Ieretl ffi !lie adlli!iaaal 
eammitmeat, H isst±ed;- If an additional commitment is 
issued to an applicant, the interest rate may be higher 
than the rate offered in the original commitment. Such 
new rate and the availability of funds therefor shall in all 
cases be determined by the authority in its discretion. 

B. Loan rejection. 

II the application fails to meet any of the standards, 
criteria and requirements herein, a loan rejection letter 
will be issued by the authority (see Exhibit L). In order to 
have the application reconsidered, the applicant must 
resubmit the application within 30 days after loan 
rejection. If the application is so resubmitted, the credit 
documentation cannot be more than 90 days old and the 

appraisal not more than six months old. 

§ 2.15. booft settlemeHt Buy-down points . 

1-c ffi general. Bpea !lie eorrower's aeee~taaee 84 !lie 
mortgage !ooa eoramitmeat, !lie origiaatiRg agent wll! 
seaa !lie aatkeri!y's letter HH<I elesiflg instraetiaRs fsee 
EKlliaits M aaa Nt aaa !lie elesiflg flRI'€fS oo !lie 
e!asffig attoraey. H>e origiaatiag agea! s!>ooi<l 
tlloroagllly familiarize himself wltft !lie elesiflg 
instruetiaas aaa - ffil ffi aH ftlaRks - ns l'ff 
<liem interest, a~praisal lee, eTe<llt Fejler! ellarges !a 
1>e eolleelell at elesiftg, aaa aey speeiat re~uireraeats 
84 !lie eammitmeat l>e4are !lie elesiflg instmetiaas are 
farwar~ell !a !lie elesiflg at!oraey. !lie authority wll! 
~ the origlaatiag agent wltft !lie daeumenls 
wl>ie!t !lie elesiflg attorBey Is require~ !a eam~lele. 

Gaee !lie attorney earapletes !lie ~reelosiag ~aekage, it 
shaakll>effl6itetl!tr. 

Si1lg!e Family Bivisioa 
Pre Clasiag 5eeti6ft 
Virgiaia HaHsiag DeveleflmeRt l.~:l:ltkarity 
6Gl Sea!lt Belvi~ere street 
P6st effiee B6* 459<! 
Riehmoa<l, ¥A 23229 8§93 

Mter !lie aatbari!y f<l¥iews !lie elesiflg attaraey's 
prelimiaary W6rft HH<I liRs l>eeft a<l¥ise<! 6y !lie 
origiaating agent ffi !lie ease 84 aa FHA; ¥A "" .l'raf!A
!ooa !hat aH appliea61e FHA; ¥A "" FmHA 
re~airemeats have l>eeft rae!; i! wll! approve elesiflg 
Rllfl; a !ooa proeeeds elteeft wll! l>e seat !a !lie elesiflg 
attorney "" firm flflll'l£tl ffi !lie title iasuraaee 
eorami!meat "" 6iftEier as approved aa<1er !lie issliillg 
compaBy's iftsttre<l e!asffig service, aloog wltft 
adailiosal elesiflg instraetioas. 'fl>e elesiflg al!aFRey 
may ElisauFSe !ooa proeee<ls HH!y aJ'tef 1>e liRs 
eoadueled !lie !ooa elesiflg HH<I reeordell aH necessary 
~oeumeals, iaelu!liag !lie <lee<! 84 !rl!s! seeuriag 
repayraeal 84 the !ooa !a !lie authari!y, HH<I ffi aH 
6t:her respeets is iB a pesitieB: te disburse preeeed:s ffi 
aeeardaaee wltft !lie aulhoFity's letter authorizing !lie 
clastag, !lie commitmeat HH<I !lie iastraetioas 
pFeviausly isslfed l>y !lie arigiHa!iag tlgelfr. I! Is !lie 
origiaating ngeat's Fespansibility !a see !hat aH 
!IOCU!RCRis aafl eileel<s are Feeei'JOfi iramediately aJ'tef 
!ooa elasings aaa !hat !l>ey are eampleted ffi 
aeeerd:aaee wtth the aetlierity's re&Hiremeats, 
Regalfrlian 6 aaa EGek 

2c Special note regarding checks for buy-down points 
(this applies to both the monthly payment buydown 
program described in § 2.8 D above and the interest rate 
buydown program described in § 2.8 E). A certified or 
cashier's check made payable to the authority is to be 
provided at loan closing for buy-down points, if any. Under 
the tax code, the original proceeds of a bond issue may 
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.wt exceed the amount necessary for the "governmental 
purpose" !hereof by more than 5.0%. If buy-down points 
are paid out of mortgage loan proceeds (which are 
financed by bonds), then this federal regulation is violated 
because bond _proceeds have in effect been used to pay 
debt service rather than for the proper "governmental 
purpose" of making mortgage loans. Therefore, it is 
required that buy-down fees be paid from the seller's own 
funds and not be deducted from loan proceeds. Because of 
this requirement, buy-down funds may not appear as a 
deduction from the seller's proceeds on the HUD-1 
Settlement Statement 

B:- Past elesiRg reEJ:HiremeHts. 

All ~est elesiag <leet!mell!s; iaeludiag !lie pest elosiag 
€il¥eF le!!eF ~ibit PT, si>&HM l>e lorwaraea as ffilffiws 
!<r. 

Siftgle Faffllly f>Wis!oo 
Post Clesing Seetioo 
Virgiaia Heusiag ~ l'il:ltflsFi1:y 
6Gt Sootl> Belvidere 5treet 
Past 8ffiee Bffit M2'l 
RieluHes!l, ¥A 23229 8 !27 

Witftlft H days after !lie elesffig ill !lie lean; !lie 
origiaatiag ageHI ffilffil !orwanl Is !lie autnerity !lie fees, 
iffierest aHII aey e!l>er m&aey <!tle lite authority, a 
repaymeHt ill !lie authority's eu!stasaiag eonstruelioR lean; 
I any; jli'Wft!e mortgage iRsuraRee a!liElavit aHII all elesleg 

flaeumeats "*""!* lite erigleal Fee<lftletl fleet! ill lffist aHII 
title iRSl::lfflflCC fWliey fH'l-tl fi-amffl: iRS1:1ffifi:CC ~ Fe:f 
FmHA loons, lite auitwrlty will awlY le FmHA !'eF its 
eerti!ieale ill goorootee, 

w- 00 days after leaf! €lestag, lite arigiRaliRg ageHt 
shaH forward le ll>e authority !lie erigleal reesr!le<l fleet! 
ill trust, "ffea! moF!gage lille iRsurasee J*lliey aHII FHA 
certification el iasaraaee, ¥A gaaraaty eF FmHA 
gaarantee. Witftlft f>O days ffileF leaf! elesleg lite originatiRg 
ageHt shaH lorwar<l Is !lie servieiag ageHt lite erigleal 
~ insuraaee ~eliey aHII !aHvar!l a ~liolocapy tl>ereffi 
1e lite autlioFity. 

IltffiHg !lie ~ j>el'iOO fellewiag !lie 100ft elesleg lite 
originaliag ageHt shaH review eorFespsnaeaee, elieel<s aHII 
etiTff dBCl:lffiCRfs fCCCiVCd f.f:effi: tfte b8FFOWCF fuf' tfte 
purpose ill aseer!aisisg !~tat lite ooaress ill !lie properly 
aHII lite ooaress '* !lie ~orrower are lite same; aHII ftlse le
aseer!aia aey eltasge ill ooaress tHffif>g stlCh j>Ci'iOO aHII 
shaH oolliy !lie authority li stlCh a!larcsses are net !lie 
same er i! tftffe is aey stlCh efttffige ill address. Slt6jee! le
llie au!liori!y's approval, lite arigiRatiag ageftC)' may 
estaelisl:l aiflereat procedures 1e ~ compliance with 
!lie prineipal resideaee re~uiremeat ift % ~ 1- &. !R !lie 
e¥eftt tftat tfte erigiaatiRg agem- receives iaJermatiaa at 
aey liffle !~tat aey ilem nf>letl oo !lie origiaatiag ageal's 
eaeel<list !'eF eet'laH> requirements ill !lie lffi< ee<1e may net

be eeffe€1 "" :!"'61'€"; lite ~ ageHt -
;ffiffie<lia!ely oolliy lite fH;I#>ori!y-; All time - set -
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ill !liis suesectios B may ee modified by lite autlierity by 
le!!eF <>r memaraaaum mallet! by !lie aathority ill !lie 
arigiaatiag llgCfll& ill adaitioH, !lie authority mey wai¥e 
stlCh time - oo a ease lly ease Besis; by le!!eF le !lie 
appropriate erigisatiag ~ 

§ 2.16. Property guidelines. 

A. In generaL 

For each application the authority must make the 
determination that the property will constitute adequate 
security for the loan. That determination shall in turn be 
based solely upon a real estate appraisal's determination 
of the value and condition of the property. 

In addition, manufactured housing (mobile homes) , both 
new construction and certain existing, may be financed 
only if it the loan is HeW eeastrue!ion aHII insured 100% 
by FHA (see subsection C). E"is!iag manafaetured IH>usl!ig 
is net eligible !'eF authority fiHOaeiag. 

B. Conventional loans. 

l. Existing housing and new construction. The 
following requirements apply to both new construction 
and existing housing to be financed by a conventional 
loan: (i) all property must be located on a state 
maintained road (easements or rights-of-way to state 
maintained roads are not acceptable as access to 
properties); (ii) any easements which will adversely 
affect the marketability of the property, such as 
high~tension power lines, drainage or other utility 
easements will be considered on a case-by-case basis 
to determine whether such easements will be 
acceptable to the authority; (iii) property with 
available water and sewer hookups must utilize them; 
and (iv) property without available water and sewer 
hookups may have their own well and septic system; 
provided that joint ownership of a well and septic 
system will be considered on a case-by-case basis to 
determine whether such ownership is acceptable to 
the authority. 

2. Additional requirements for new construction. New 
construction financed by a conventional loan must also 
meet Uniform Statewide Building Code and local code. 

C FHA, VA or FmHA loans. 

1. Existing housing and new construction. Both new 
construction and existing housing financed by an FHA, 
VA or FmHA loan must meet all applicable 
requirements imposed by FHA, VA or FmHA 

2. Additional requirements for new construction. If 
such homes being financed by FHA loans are new 
manufactured housing they must meet federal 
manufactured home construction and safety standards, 
satisfy all FHA insurance requirements, be on a 
permanent foundation to be enclosed by a perimeter 
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masonry curtain wall conforming to standards of the 
Uniform Statewide Building Code, be permanently 
affixed to the site owned by the borrowers and be 
insured !00% by FHA under its section 203B program. 
In addition, the property must be classified and taxed 
as real estate and no personal property may be 
financed. 

§ 2.17. Substantially rehabilitated. 

For the purpose of qualifying as substantially 
rehabilitated housing under the authority's maximum sales 
price limitations, the housing unit must meet the following 
definitions: 

1. Substantially rehabilitated means improved to a 
condition which meets the authority's 
underwriting/property standard requirements from a 
condition requiring more than routine or minor repairs 
or improvements to meet such requirements. The term 
includes repairs or improvements varying in degree 
from gutting and extensive reconstruction to cosmetic 
improvements which are coupled with the cure of a 
substantial accumulation of deferred maintenance, but 
does not mean cosmetic improvements alone. 

2. For these purposes a substantially rehabilitated 
housing unit means a dwelling unit which has been 
substantially rehabilitated and which is being offered 
for sale and occupancy for the first time since such 
rehabilitation. The value of the rehabilitation must 
equal at least 25% of the total value of the 
rehabilitated housing unit. 

3. The authority's staff will inspect each house 
submitted as substantially rehabilitated to ensure 
compliance with our underwriting-property standards. 
An appraisal is to be submitted after the authority's 
inspection and is to list the improvements and 
estimate their value. 

4. The authority will only approve rehabilitation loans 
to eligible borrowers who will be the first resident of 
the residence after the completion of the 
rehabilitation. As a result of the tax code, the 
proceeds of the mortgage loan cannot be used to 
refinance an existing mortgage, as explained in § 2.2 I 
D (New mortgage requirement). The authority will 
approve loans to cover the purchase of a residence, 
including the rehabilitation: 

a. Where the 
residence from 
performed a 
residence; and 

eligible borrower is acquiring a 
a builder or other seller who has 
substantial rehabilitation of the 

b. Where the eligible borrower is acquiring an 
unrehabilitated residence from the seller and the 
eligible borrower contracts with others to perform a 
substantial rehabilitation or performs the 
rehabilitation work himself prior to occupancy. 

§ 2.18. Condominium requirements. 

A. Conventional loans. 

The originating agent must provide evidence that the 
condominium is approved by any two of the following: 
FNMA, FHLMC or VA. The originating agent must submit 
evidence at the time the borrower's application is 
submitted to the authority for approval. 

B. FHA, VA or FmHA loans. 

The authority will accept a loan to finance a 
condominium if the condominium is approved by FHA, in 
the case of an FHA loan, by VA, in the case of a VA loan 
or by FmHA, in the case of an FmHA loan. 

NOTE: Documents and forms referred to herein as 
Exhibits have not been adopted by the authority as a part 
of the rules and regulations for single family mortgage 
loans to persons and families of low and moderate income 
but are attached thereto for reference and informational 
purposes. Accordingly, such documents and forms have not 
been included in the foregoing rules and regulations for 
single family mortgage loans to persons and families of 
low and moderate income. Copies of such documents and 
forms are available upon request at the offices of the 
authority. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title Q1 Regulation: VR 460-03-3.ll00. Narrative lor the 
Amount, Duration and Scope of Services (Supplement I 
to Attachment 3.1 A & B). 
VR 460-02-3.1300. Standards Established and Methods 
Used to Assure High Quality of Care (Attachment 3.1 C). 
VR 460-03-3.1301. Nursing Facility and MR Criteria 
(Supplement 1 to Attachment 3.1 C). 
VR 460-04-3.1300. Outpatient Physical Rehabilitative 
Services Regulations. 
VR 460-04-8.10. Regulations for Long-Stay Acute Care 
Hospitals. 

Statutory Authority: § 32.1-324 of the Code of Virginia. 

Public Hearing Date: 
May 25, 1993 - 10 a.m. 
May 26, 1993 - 9 a.m. 
Written comments may be submitted through June 18, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

This proposal provides permanent regulations which 
supersede existing emergency regulations, and that 
clarify the requirements and the process for ensuring 
that appropriate criteria for placing recipients in 
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nursing facilities are met. 

DMAS promulgated an emergency regulation for these 
criteria effective September 1, 1992. This regulatory 
package represents the agency's suggested proposed 
regulations to begin the permanent rule making 
process. These criteria are used by local screening 
teams to approve or deny Title XIX (Medicaid) 
payment for nursing facility or community-based care 
services. 

Nursing home preadmission screening was 
implemented in Virginia in 1977 to ensure that 
Medicaid-eligible individuals placed in nursing homes 
actually required nursing home care. In 1982, DMAS 
obtained approval for a Section 2176 Home and 
Community-Based Care waiver to allow individuals 
who have been determined to require nursing facility 
services an alternative to nursing home placement. 
This alternative to nursing home care has become the 
Home and Community-Based Care Services program 
and offers such services as personal care, respite care, 
and adult day health care. 

In I989, DMAS revised a portion of the regulations 
related to nursing home preadmission screening to 
incorporate the requirement to screen all individuals 
for conditions of mental lllness or mental retardation. 

Long-term care is the fastest growing expense in 
Medicaid's budget. Nursing home preadmission 
screening is the mechanism designed to prevent 
inappropriate utilization of Medicaidjunded long-term 
care services. The goal of nursing home preadmission 
screening is to assess an individual's need for 
long-term care services. About 1982, DMAS originally 
developed criteria for nursing facility care based upon 
the Long-Term Care Information Assessment Process 
(DMAS-95). These criteria enabled physician, nursing 
home preadmission screening committees, medical 
review teams, and hospital and nursing facllity 
discharge personnel to apply standards for facility 
admission consistently. Any individual whose care 
needs did not meet these criteria did not qualify for 
Medicaid1unded nursing facility services. 

Section 32.1-330 of the Code of Virginia designates 
that the definition for eligibility to community based 
services will be included in the State Plan for Medical 
Assistance. Previous State Plan nursing facility 
criteria have always required an evaluation of both 
an individual's functional and nursing needs; however, 
regulations in existence before the current emergency 
regulations contained conflicting language. One section 
indicated that both functional capacity and nursing 
needs had to be met in order to authorize nursing 
facility level of care. Another section stated that the 
individual could be determined appropriate for 
nursing facility care when they met a category of 
functional dependency. The current emergency 
regulations and this proposed regulation remove this 
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confusion by stating clearly that both junctional 
dependency and medical and nursing needs must be 
present and that imminent risk of institutionalization 
must be documented in order for an individual to 
qualify for nursing facility care. In the existing 
emergency regulations, nursing needs are defined only 
by example of the types of nursing services which 
indicate a need for nursing facility care. This 
proposed regulation adds a definition for medical and 
nursing needs and clanfies and expands the list of 
the types of services which are provided by licensed 
nursing or professional personnel. It also defines 
imminent risk of nursing facility placement. 

This proposed regulation, as does the existing 
emergency regulation, contains additional sections 
which summarize the requirements which must be 
met to find an individual eligible for nursing facility 
care or community based care or both. The list of 
speczfic care needs which do not quabfy an individual 
for nursing facility care has been clarified, expanded, 
and moved to the summary section. The evaluation 
section c!anfies specljic criteria for determining when 
an individual is at imminent risk of nursing home 
placement and can be authorized for community-based 
care placement. It also requires the evaluator to 
document that a community-based care option has 
been explored and explained to the client or chent's 
primary caregiver prior to authorizing nursing facility 
care. 

The Omnibus Budget Reconciliation Act (OBRA) of 
1987 required that states specify a resident 
assessment instrument by which all nursing facility 
residents were to be assessed. The Commonwealth 
proposed that the DMAS-95 be that instrument for 
Virginia but the Health Care Financing Administration 
(HCF A) did not approve its use. Therefore, effective 
March 27, 1991, Virginia implemented HCF A's 
Resident Assessment Instrument (RAJ) as the official 
state instrument. The Minimum Data Set (MDS) is a 
component of the RAJ. The MDS achieves the 
federally mandated purpose of resident assessment for 
the purpose of care planning. In addition, to reduce 
paperwork demands of nursing facility providers, 
DMAS has also adopted its use for continued stay 
evaluations to replace the DMAS-95. 

The criteria based on the MDS mirror the criteria in 
the DMAS-95. Even though it was not possible to 
match all items between the two forms exactly, 
efforts were made to accommodate variations in 
criteria items to the extent possible. The data analysis 
indicates that there is no sigmficant difference 
between the two assessment instruments. 

Nursing home preadmission screening committees will 
still use the DMAS-95, the purpose of which is to 
determine appropriate medical care needs and proper 
placement in the continuum of care between 
community services and institutionalization. 
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Rehabilitation Services 

In addition, this regulation package makes 
amendments to clarify and improve the consistency of 
the regulations as they relate to outpatient 
rehabilitation. DMAS is making certain nonsubstantive 
changes as follows: 

Attachment 3.1 A & B, Supplement 1 

The authorization form for extended outpatient 
rehabilitation services no longer requires a physician's 
signature. Although the physician does not sign the 
form, there is no change in the requirement that 
attached medical justification must include physician 
orders or a plan of care signed by the physician. 
Services that are noncovered home health services are 
described. These services are identified for provider 
clanfication and represent current policy. Also, 
technical corrections have been made to bring the 
Plan into compliance with the 1992 Appropriation Act 
and previously modified policies (i.e., deleting 
references to the repealed Second Surgical Opinion 
program under § 2, Outpatient hospital services and § 
5, Physicians services). 

The Program's policy of covering services provided by 
a licensed clinical social worker under the direct 
supervision of a physician is extended to include such 
services provided under the direct supervision of a 
licensed clinical psychologist or a licensed psychologiSt 
clinical. This change merely makes policy consistent 
across different provider types. 

Attachment 3.1 C 

The modification to outpatient rehabz1itative services 
is also reflected in this attachment. DMAS will 
periodically conduct a validation survey of the 
assessments completed by nursing facilities to 
determine that services provided to the residents are 
medically necessary and that needed services are 
proVIded. This is changed from the requirement that 
assessments be conducted annually. The change to 
recognize the provision of psychological services by 
supervised licensed clinical social workers is also 
reflected in this Plan section. 

VR 460-04-3.1300 

The reference to the Rehabilitation Treatment 
Authorization form (DMAS-125) is deleted for 
outpatient rehabilitative services. 

Supervision of Licensed Clinical Social Workers 

VR 460-(}4-8.10 (Long-stay Acute Care Hospital 
Regulations) 

The same policy of providing for social workers' 
supervision by licensed clinical psychologists or 

licensed psychologists clinical is provided for in these 
state-only regulations. 

VR 460-03-3.1100. Amount, Duration and Scope ol 
Services. 

General. 

The provision of the following services cannot be 
reimbursed except when they are ordered or prescribed, 
and directed or performed within the scope of the license 
of a practitioner of the healing arts: laboratory and x-ray 
services, family planning services, and home health 
services. Physical therapy services will be reimbursed only 
when prescribed by a physician. 

§ 1. Inpatient hospital services other than those provided 
in an institution for mental diseases. 

A. Medicaid inpatient hospital admissions (lengths-of-stay) 
are limited to the 75th percentile of PAS (Professional 
Activity Study of the Commission on Professional and 
Hospital Activities) diagnostic/procedure limits. For 
admissions under 15 days that exceed the 75th percentile, 
the hospital must attach medical justification records to 
the billing invoice to be considered for additional coverage 
when medically justified. For all admissions that exceed 14 
days up to a maximum of 21 days, the hospital must 
attach medical justification records to the billing invoice. 
(See the exception to subsection F of this section.) 

B. Medicaid does not pay the medicare (Title XVIII) 
coinsurance for hospital care after 21 days regardless of 
the length-of-stay covered by the other insurance. (See 
exception to subsection F of this section.) 

C. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment to health or life of the mother if the fetus 
were carried to term. 

D. Reimbursement for covered hospital days is limited 
to one day prior to surgery, unless medically justified. 
Hospital claims with an admission date more than one day 
prior to the first surgical date will pend for review by 
medical staff to determine appropriate medical 
justification. The hospital must write on or attach the 
justification to the billing invoice for consideration of 
reimbursement for additional preoperative days. Medically 
justified situations are those where appropriate medical 
care cannot be obtained except in an acute hospital setting 
thereby warranting hospital admission. Medically 
unjustified days in such admissions will be denied. 

E. Reimbursement will not be provided for weekend 
(Friday /Saturday) admissions, unless medically justified. 
Hospital claims with admission dates on Friday or 
Saturday will be pended for review by medical staff to 
determine appropriate medical justification for these days. 
The hospital must write on or attach the justification to 
the billing invoice for consideration of reimbursement 
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coverage for these days. Medically justified situations are 
those where appropriate medical care cannot be obtained 
except in an acute hospital setting thereby warranting 
hospital admission. Medical!y unjustified days in such 
admissions will be denied. 

F. Coverage of inpatient hospitalization will be limited to 
a total of 21 days for all admissions within a fixed period, 
which would begin with the first day inpatient hospital 
services are furnished to an eligible recipient and end 60 
days from the day of the first admission. There may be 
multiple admissions during this 60-day period; however, 
when total days exceed 21, all subsequent claims will be 
reviewed. Claims which exceed 21 days within 60 days 
with a different diagnosis and medical justification will be 
paid. Any claim which has the same or similar diagnosis 
will be denied. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Medical 
documentation justifying admission and the continued 
length of stay must be attached to or written on the 
invoice for review by medical staff to determine medical 
necessity. Medically unjustified days in such admissions 
will be denied. 

G. Repealed. 

H. Reimbursement will not be provided for inpatient 
hospitalization for those surgical and diagnostic procedures 
listed on the mandatory outpatient surgery list unless the 
inpatient stay is medically justified or meets one of the 
exceptions. The requirements for mandatory outpatient 
surgery do not apply to recipients in the retroactive 
eligibility period. 

I. For the purposes of organ transplantation, all similarly 
situated individuals will be treated alike. Coverage of 
transplant services for all eligible persons is limited to 
transplants for kidneys and corneas. Kidney transplants 
require preauthorization. Cornea transplants do not require 
preauthorization. The patient must be considered 
acceptable for coverage and treatment. The treating 
facility and transplant staff must be recognized as being 
capable of providing high quality care in the performance 
of the requested transplant. The amount of reimbursement 
for covered kidney transplant services is negotiable with 
the providers on an individual case basis. Reimbursement 
for covered cornea transplants is at the allowed Medicaid 
rate. Standards for coverage of organ transplant services 
are in Attachment 3.1 E. 

J. The department may exempt portions or all of the 
utilization review documentation requirements of 
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subsections A, D, E, F as it pertains to recipients under 
age 21, G, or H in writing for specific hospitals from time 
to time as part of their ongoing hospital utilization review 
peformance evaluation. These exemptions are based on 
utilization review performance and review edit criteria 
which determine an individual hospital's review status as 
specified in the hospital provider manual. In compliance 
with federal regulations at 42 CFR 441.200, Subparts E and 
F, claims for hospitalization in which sterlization, 
hysterectomy or abortion procedures were performed, shall 
be subject to medical documentation requirements. 

K. Hospitals qualifying for an exemption of all 
documentation requirements except as described in 
subsection J above shall be granted "delegated review 
status" and shall, while the exemption remains in effect, 
not be required to submit medical documentation to 
support pended claims on a prepayment hospital u!ilzation 
review basis to the extent allowed by federal or state law 
or regulation. The following audit conditions apply to 
delegated review status for hospitals: 

l. The department shall conduct periodic on-site 
post-payment audits of qualifying hospitals using a 
statistically valid sampling of paid claims for the 
purpose of reviewing the medical necessity of 
inpatient stays. 

2. The hospital shall make all medical records of 
which medical reviews will be necessary available 
upon request, and shall provide an appropriate place 
for the department's auditors to conduct such review. 

3. The qualifying hospital will immediately refund to 
the department in accordance with § 32.1-325.1 A and 
B of the Code of Virginia the full amount of any 
initial overpayment identified during such audit 

4. The hospital may appeal adverse medical necessity 
and overpayment decisions pursuant to the current 
administrative process for appeals of post-payment 
review decisions. 

5. The department may, at its option, depending on 
the utilization review performance determined by an 
audit based on criteria set forth in the hospital 
provider manual, remove a hospital from delegated 
review status and reapply certain or all prepayment 
utilization review documentation requirements. 

§ 2. Outpatient hospital and rural health clinic services. 

2a. Outpatient hospital services. 

t A. Outpatient hospital services means preventive, 
diagnostic, therapeutic, rehabilitative, or palliative services 
that: 

ao 1. Are furnished to outpatients; 

lT. 2. Except in the case of nurse~midwife services, as 
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specified in § 440.165, are furnished by or under the 
direction of a physician or dentist; and 

ec 3. Are furnished by an institution that: 

fl+ a. Is licensed or formally approved as a hospital 
by an officially designated authority for state 
standard-setting; and 

00 b. Except in the case of medical supervision of 
nurse-midwife services, as specified in § 440.165, 
meets the requirements for participation in 
Medicare. 

~ B. Reimbursement for induced abortions is provided 
in only those cases in which there would be substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

& ReimaeFsemeat wlll fiS! l>e ~rao:ided fer aetpatieat 
l>esj3i!ftl services fer any selee!ed eleelWe sergieal 
preeeflHres that refltiH'e a seeooft surgieal ~ 
lHIIess a properly exeeeted ~ sergieal ~ 
ferfH !>as l>eeft alltaiaed frefH t1>e physieiaR RRd 
saamitted willt tl>e ifw<liee fer paymeni, er is a 
jHstified emergeaey SF eJtefH:f)tian. 

2b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

The same service limitations apply to rural health 
clinics as to all other services. 

2c. Federally qualified health center (FQHC) services 
and other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 4231 
of the State Medicaid Manual (HCFA Pub. 45-4). 

The same service limitations apply to FQHCs as to all 
other services. 

§ 3. Other laboratory and x-ray services. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

§ 4. Skilled nursing facility services, EPSDT and family 
planning. 

4a. Skilled nursing facility services (other than services 
in an institution for mental diseases) for individuals 21 
years of age or older. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

4b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

t A. Consistent with 42 CFR 441.57, payment of medical 
assistance services shall be made on behalf of individuals 
under 21 years of age, who are Medicaid eligible, for 
medically necessary stays in acute care facilities, and the 
accompanying attendant physician care, in excess of 21 
days per admission when such services are rendered for 
the purpose of diagnosis and treatment of health conditions 
identified through a physical examination. 

;!, B. Routine physicals and immunizations (except as 
provided through EPSDT) are not covered except that 
well-child examinations in a private physician's office are 
covered for foster children of the local social services 
departments on specific referral from those departments. 

& C. Orthoptics services shall only be reimbursed if 
medically necessary to correct a visual defect identified by 
an EPSDT examination or evaluation. The department 
shall place appropriate utilization controls upon this 
service. 

4c. Family planning services and supplies for individuals 
of child-bearing age. 

Service must be ordered or prescribed and directed or 
performed within the scope of the license of a practitioner 
of the healing arts. 

§ 5. Physician's services whether furnished in the office, 
the patient's home, a hospital, a skilled nursing facility or 
elsewhere. 

A. Elective surgery as defined by the Program is 
surgery that is not medically necessary to restore or 
materially improve a body function. 

B. Cosmetic surgical procedures are not covered unless 
performed for physiological reasons and require Program 
prior approval. 

C. Routine physicals and immunizations are not covered 
except when the services are provided under the Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program and when a well-child examination is performed 
in a private physician's office for a foster child of the 
local social services department on specific referral from 
those departments. 

D. Psychiatric services are limited to an initial 
availability of 26 sessions, with one possible extension 
(subject to the approval of the Psychiatric Review Board) 
of 26 sessions during the first year of treatment. The 
availability is further restricted to no more than 26 
sessions each succeeding year when approved by the 
Psychiatric Review Board. Psychiatric services are further 
restricted to no more than three sessions in any given 
seven-day period. These limitations also apply to 
psychotherapy sessions by clinical psychologists licensed by 
the State Board of Medicine RRd , psychologists clinical 
licensed by the Board of Psychology , or by a licensed 
clinical social worker under the direct supervision of a 

Virginia Register of Regulations 

2306 



licensed clinical psychologist or a licensed psychologist 
clinical . 

E. Any procedure considered experimental is not 
covered. 

F. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

G. Physician visits to inpatient hospital patients are 
limited to a maximum of 21 days per admission within 60 
days for the same or similar diagnoses and is further 
restricted to medically necessary inpatient hospital days as 
determined by the Program. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Payments for 
physician visits for inpatient days determined to be 
medically unjustified will be adjusted. 

H. Psychological testing and psychotherapy by clinical 
psychologists licensed by the State Board of Medicine and 
psychologists clinical licensed by the Board of Psychology 
are covered. 

I. Repealed. 

J. Reimbursement will not be provided for physician 
services performed in the inpatient setting for those 
surgical or diagnostic procedures listed on the mandatory 
outpatient surgery list unless the service is medically 
justified or meets one of the exceptions. The requirements 
of mandatory outpatient surgery do not apply to recipients 
in a retroactive eligibility period. 

K. For the purposes of organ transplantation, all 
similarly situated individuals will be treated alike. 
Coverage of transplant services for all eligible persons is 
limited to transplants for kidneys and corneas. Kidney 
transplants require preauthorization. Cornea transplants do 
not require preauthorization. The patient must be 
considered acceptable for coverage and treatment. The 
treating facility and transplant staff must be recognized as 
being capable of providing high quality care in the 
performance of the requested transplant. The amount of 
reimbursement for covered kidney transplant services is 
negotiable with the providers on an individual case basis. 
Reimbursement for covered cornea transplants is at the 
allowed Medicaid rate. Standards for coverage of organ 
transplant services are in Attachment 3.1 E. 

' § 6. Medical care by other licensed practitioners within 

Vol. 9, Issue 15 

Proposed Regulations 

the scope of their practice as defined by state law. 

A. Podiatrists' services. 

1. Covered podiatry services are defined as reasonable 
and necessary diagnostic, medical, or surgical 
treatment of disease, injury, or defects of the human 
foot. These services must be within the scope of the 
license of the podiatrists' profession and defined by 
state law. 

2. The following services are not covered: preventive 
health care, including routine foot care; treatment of 
structural misalignment not requiring surgery; cutting 
or removal of corns, warts, or calluses; experimental 
procedures; acupuncture. 

3. The Program may place appropriate limits on a 
service based on medical necessity or for utilization 
control, or both. 

B. Optemetrie Optometrists' services. 

t Diagnostic examination and optometric treatment 
procedures and services by ophthamologists, optometrists, 
and opticians, as allowed by the Code of Virginia and by 
regulations of the Boards of Medicine and Optometry, are 
covered for all recipients. Routine refractions are limited 
to once in 24 months except as may be authorized by the 
agency. 

C. Chiropractors' services. 

Not provided. 

D. Other practitioners' services. 

1. Clinical psychologists' services. 

a. These limitations apply to psychotherapy sessions 
by clinical psychologists licensed by the State Board 
of Medicine and psychologists clinical licensed by 
the Board of Psychology. Psychiatric services are 
limited to an initial availability of 26 sessions, with 
one possible extension of 26 sessions during the first 
year of treatment. The availability is further 
restricted to no more than 26 sessions each 
succeeding year when approved by the Psychiatric 
Review Board. Psychiatric services are further 
restricted to no more than three sessions in any 
given seven~day period. 

b. Psychological testing and psychotherapy by 
clinical psychologists licensed by the State Board of 
Medicine and psychologists clinical licensed by the 
Board of Psychology are covered. 

§ 7. Home health services. 

A. Service must be ordered or prescribed and directed 
or performed within the scope of a license of a 
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practitioner of the healing arts. 

B. Nursing services provided by a home health agency. 

1. Intermittent or part·time nursing service provided 
by a home health agency or by a registered nurse 
when no home health agency exists in the area. 

2. Patients may receive up to 32 visits by a licensed 
nurse annually. Limits are per recipient, regardless of 
the number of providers rendering services. Annually 
shall be defined as July 1 through June 30 lor each 
recipient. 

C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a professional nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide services, patients may receive 
up to 32 visits annually. Limits shall be per recipient, 
regardless of the number of providers rendering 
services. Annually shall be defined as July 1 through 
June 30 for each recipient. 

D. Medical supplies, equipment, and appliances suitable 
for use in the home. 

I. All medically necessary supplies, equipment, and 
appliances are covered for patients of the home 
health agency. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. 

2. Medical supplies, equipment, and appliances for all 
others are limited to home renal dialysis equipment 
and supplies, respiratory equipment and oxygen, and 
ostomy supplies, as authorized by the agency. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office. 

c. Furniture or appliances not defined as 
equipment (such as blenders, bedside 
mattresses other than for a hospital bed, 

medical 
tables, 

pillows, 

blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience (i.e., electric wheelchair plus a manual 
chair); cleansing wipes. 

e. Prosthesis, except for artificial arms, legs, and 
their supportive devices which must be 
preauthorized by the DMAS central office (effective 
July l, 1989). 

f. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over~the~counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and nonlegend drugs. 

g. Orthotics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not suitable for or used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 

j. Equipment that the primary function is 
vocationally or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

E. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

1. Service covered only as part of a physician's plan 
of care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered annually without 
authorization . Limits shall apply per recipient 
regardless of the number of providers rendering 
services. Annually shall be defined as July 1 through 
June 30 for each recipient. If services beyond these 
limitations are determined by the physician to be 
required, then the provider shall request prior 
authorization from DMAS for additional services. 

F. The following services are not covered under the 
home health services program: 
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1. Medical social services; 

2. Services or items which would not be paid for if 
provided to an inpatient of a hospital, such as 
private~duty nursing services, or items of comfort 
which have no medical necessity, such as television; 

3. Community food service delivery arrangements; 

4. Domestic or housekeeping services which are 
unrelated to patient care and which materially 
increase the time spent on a visit; 

5. Custodial care which is patient care that pnmaniy 
requires protective services rather than definitive 
medical and skilled nursing care; and 

6. Services related to cosmetic surgery. 

§ 8. Private duty nursing services. 

Not provided. 

§ 9. Clinic services. 

A. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
was carried to term. 

B. Clinic services means preventive, diagnostic, 
therapeutic, rehabilitative, or palliative items or services 
that: 

l. Are provided to outpatients; 

2. Are provided by a facility that is not part of a 
hospital but is organized and operated to provide 
medical care to outpatients; and 

3. Except in the case of nurse-midwife services, as 
specified in 42 dentist. 

§ 10. Dental services. 

A. Dental services are limited to recipients under 21 
years of age in fulfillment of the treatment requirements 
under the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) Program and defined as routine 
diagnostic, preventive, or restorative procedures necessary 
for oral health provided by or under the direct supervision 
of a dentist in accordance with the State Dental Practice 
Act. 

B. Initial, periodic, and emergency examinations; 
required radiography necessary to develop a treatment 
plan; patient education; dental prophylaxis; fluoride 
treatments; dental sealants; routine amalgam and 
composite restorations; crown recementation; pulpotomies; 
emergency endodontics for temporary relief of pain; pulp 
capping; sedative fillings; therapeutic apical closure; topical 
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palliative treatment for dental pain; removal of foreign 
body; simple extractions; root recovery; incision and 
drainage of abscess; surgical exposure of the tooth to aid 
eruption; sequestrectomy for osteomyelitis; and oral antral 
fistula closure are dental services covered without 
preauthorization by the state agency. 

C. All covered dental services not referenced above 
require preauthorization by the state agency. The following 
services are also covered through preauthorization: 
medically necessary full banded orthodontics, for 
handicapping malocclusions, minor tooth guidance or 
repositioning appliances, complete and partial dentures, 
surgical preparation (alveoloplasty) for prosthetics, single 
permanent crowns, and bridges. The following service is 
not covered: routine bases under restorations. 

D. The state agency may place appropriate limits on a 
service based on medical necessity, for utilization control, 
or both. Examples of service limitations are: examinations, 
prophylaxis, fluoride treatment (once/six months); space 
maintenance appliances; bitewing x-ray two films 
(once/ 12 months); routine amalgam and composite 
restorations (once/three years); dentures (once per 5 
years); extractions, orthodontics, tooth guidance appliances, 
permanent crowns, and bridges, endodontics, patient 
education and sealants (once). 

E. Limited oral surgery procedures, as defined and 
covered under Title XVIII (Medicare), are covered for all 
recipients, and also require preauthorization by the state 
agency. 

§ ll. Physical therapy and related services. 

Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech~language pathology services. These services shall be 
prescribed by a physician and be part of a written plan of 
care. Any one of these services may be offered as the 
sole service and shall not be contingent upon the provision 
of another service. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. 

lla. Physical Therapy. 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective July l, 1988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long term 
care facilities. Reimbursement for these services is and 
continues to be included as a component of the nursing 
homes' operating cost. 
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C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

I. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

lib. Occupational therapy. 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective September I, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in Iongaterm care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

I. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 

by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

llc. Services for individuals with speech, hearing, and 
Iangnage disorders (provided by or under the supervision 
of a speech pathologist or audiologist; see Page I, General 
and Page 12, Physical Therapy and Related Services.) 

A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, services 
provided by a local school division employing qualified 
therapists, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services. 

B. Effective September I, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

c. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology, or, if 
exempted from licensure by statute, meeting the 
requirements in 42 CFR 440.110(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
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of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in number I. 
The program shall meet the requirements of 42 CFR 
405.1719(c). At least one qualified speech-language 
pathologist must be present at all times when 
speech-language pathology services are rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

lld. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, school divisions, or home health agencies shall 
include authorization for up to 24 visits by each ordered 
rehabilitative service wi!llift & 69-dey jleFied annually . A 
Feeipient :lilftY' reeetve a maJrimem 6.f 48 ¥isits aRRl:lally 
- autheri•atiaa. The provider shall maintain 
documentation to justify the need for services. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized. '!'his reqlleSt must i>e sigHed IHitl 
dated ey a pttysieian . Documentation for medical 
justification must include physician orders or a plan of 
care signed by a physician. Authorization for extended 
services shall be based on individual need. Payment shall 
not be made for additional service unless the extended 
provision of services has been authorized by DMAS. 

lle. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a school division, or a rehabilitation agency shall, at a 
minimum: 

I. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's -clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include a copy of the physician's orders and plan 
of care; 

5. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 
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6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school divisions) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet 
these goals, and the patient's discharge destination; 
and 

8. In school divisions, include an individualized 
education program (IEP) which describes the 
anticipated improvements in functional level in each 
school year and the time frames necessary to meet 
these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

llf. Service limitations. The following general conditions 
shall apply to reimbursable physical therapy, occupational 
therapy, and speech-language pathology: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Physical therapy, occupational therapy and 
speech~language services are to be terminated regardless 
of the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be provided by someone other than 
the skilled rehabilitation professional. 

Monday, April 19, 1993 

2311 



Proposed Regulations 

§ 12. Prescribed drugs, dentures, and prosthetic devices; 
and eyeglasses prescribed by a physician skilled in 
diseases of the eye or by an optometrist. 

!2a. Prescribed drugs. 

Drugs for which Federal Financial Participation is not 
available, pursuant to the requirements of § 1927 of the 
Social Security Act (OBRA '90 § 4401), shall not be 
covered except for over~the-counter drugs when prescribed 
for nursing facility residents. 

1. The following prescribed, nonlegend drugs/drug 
devices shall be covered: (i) insulin, (ii) syringes, (iii) 
needles, (iv) diabetic test strips for clients under 21 
years of age, (v) family planning supplies, and (vi) 
those prescribed to nursing home residents. 

2. Legend drugs are covered, with the exception of 
anorexiant drugs prescribed for weight loss and the 
drugs for classes of drugs identified in Supplement 5. 

3. Repealed. 

4. Notwithstanding the prOVISIOns of § 32.1-87 of the 
Code of Virginia, and in compliance with the provision 
of § 4401 of the Omnibus Reconciliation Act of 1990, § 
1927(e) of the Social Security Act as amended by 
OBRA 90, and pursuant to the authority provided for 
under § 32.1-325 A of the Code of Virginia, 
prescriptions for Medicaid recipients for multiple 
source drugs subject to 42 CFR § 447.332 shall be 
filled with generic drug products unless the physician 
or other practitioners so licensed and certified to 
prescribe drugs certifies in his own handwriting 
"brand necessary" for the prescription to be dispensed 
as written. 

5. New drugs shall be covered in accordance with the 
Social Security Act § 1927(d) (OBRA 90 § 4401). 

6. The number of refills shall be limited pursuant to § 
54.1-3411 of the Drug Control Act. 

12b. Dentures. 

Provided only as a result of EPSDT and subject to 
medical necessity and preauthorization requirements 
specified under Dental Services. 

12c. Prosthetic devices. 

A. Prosthetics services shall mean the replacement of 
missing arms and legs. Nothing in this regulation shall be 
construed to refer to orthotic services or devices. 

B. Prosthetic devices (artificial arms and legs, and their 
necessary supportive attachments) are provided when 
prescribed by a physician or other licensed practitioner of 
the healing arts within the scope of their professional 
licenses as defined by state law. This service, when 

provided by an authorized vendor, must be medically 
necessary, and preauthorized for the minimum applicable 
component necessary for the activities of daily living. 

12d. Eyeglasses. 

Eyeglasses shall be reimbursed for all recipients younger 
than 21 years of age according to medical necessity when 
provided by practitioners as licensed under the Code of 
Virginia. 

§ 13. Other diagnostic, 
rehabilitative services, i.e., 
elsewhere in this plan. 

13a. Diagnostic services. 

Not provided. 

13b. Screening services. 

screening, preventive, and 
other than those provided 

Screening mammograms for the female recipient 
population aged 35 and over shall be covered, consistent 
with the guidelines published by the American Cancer 
Society. 

13c. Preventive services. 

Not provided. 

!3d. Rehabilitative services. 

A. Intensive physical rehabilitation. 

1. Medicaid covers intensive inpatient rehabilitation 
services as defined in subdivision A 4 in facilities 
certified as rehabilitation hospitals or rehabilitation 
units in acute care hospitals which have been certified 
by the Department of Health to meet the 
requirements to be excluded from the Medicare 
Prospective Payment System. 

2. Medicaid covers intensive outpatient physical 
rehabilitation services as defined in subdivision A 4 in 
facilities which are certified as Comprehensive 
Outpatient Rehabilitation Facilities (CORFs). 

3. These facilities are excluded from the 21-day limit 
otherwise applicable to inpatient hospital services. Cost 
reimbursement principles are defined in Attachment 
4.19-A. 

4. An intensive rehabilitation program provides 
intensive skilled rehabilitation nursing, physical 
therapy, occupational therapy, and, if needed, speech 
therapy, cognitive rehabilitation, prosthetic-orthotic 
services, psychology, social work, and therapeutic 
recreation. The nursing staff must support the other 
disciplines in carrying out the activities of daily living, 
utilizing correctly the training received in therapy and 
furnishing other needed nursing services. The 
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day-to-day activities must be carried out under the 
continuing direct supervision of a physician with 
special training or experience in the field of 
rehabilitation. 

5. Nothing in this regulation is intended to preclude 
DMAS from negotiating individual contracts with 
in-state intensive physical rehabilitation facilities for 
those individuals with special intensive rehabilitation 
needs. 

B. Community mental health services. 

Definitions. The following words and terms, when used 
in these regulations, shall have the following meanings 
unless the context clearly indicates otherwise: 

"Code" means the Code of Virginia. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter 1 (§ 37.1-39 et seq.) of Title 37.1 of 
the Code of Virginia. 

1. Mental health services. The following services, with 
their definitions, shall be covered: 

a. Intensive in-home services for children and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in the 
residence of an individual who is at risk of being 
moved into an out-of-home placement or who is 
being transitioned to home from out-of-home 
placement due to a disorder diagnosable under the 
Diagnostic and Statistical Manual of Mental 
Disorders-Ill-R (DSM-IIl-R). These services provide 
crisis treatment; individual and family counseling; 
life (e.g., counseling to assist parents to understand 
and practice proper child nutrition, child health 
care, personal hygiene, and financial management, 
etc.), parenting (e.g., counseling to assist parents to 
understand and practice proper nurturing and 
discipline, and behavior management, etc.), and 
communication skills (e.g., counseling to assist 
parents to understand and practice appropriate 
problem~solving, anger management, and 
interpersonal interaction, etc.); case management 
activities and coordination with other required 
services; and 24·hour emergency response. These 
services shall be limited annually to 26 weeks. 

b. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or 
more hours per day, to groups of seriously 
emotionally disturbed children and adolescents or 
children at risk of serious emotional disturbance in 
order to provide therapeutic interventions. Day 
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treatment programs, limited annually to 260 days, 
provide evaluation, medication education and 
management, opportunities to learn and use daily 
living skills and to enhance social and interpersonal 
skills (e.g., problem solving, anger management, 
community responsibility, increased impulse control 
and appropriate peer relations, etc.), and individual, 
group and family counseling. 

c. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in 
a nonresidential setting. These services, limited 
annually to 260 days, include the major diagnostic, 
medical, psychiatric, psychosocial and 
psychoeducational treatment modalities designed for 
individUals with serious mental disorders who 
require coordinated, intensive, comprehensive, and 
multidisciplinary treatment. 

d. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive 
hours per day to groups of individuals in a 
nonresidential setting. These services, limited 
annually to 312 days, include assessment, medication 
education, psychoeducation, opportunities to learn 
and use independent living skills and to enhance 
social and interpersonal skills, family support, and 
education within a supportive and normalizing 
program structure and environment. 

e. Crisis intervention shall provide immediate mental 
health care, available 24 hours a day, seven days 
per week, to assist individuals who are experiencing 
acute mental dysfunction requiring immediate 
clinical attention. This service's objectives shall be 
to prevent exacerbation of a condition, to prevent 
injury to the client or others, and to provide 
treatment in the context of the least restrictive 
setting. Crisis intervention activities, limited annually 
to 180 hours, shall include assessing the crisis 
situation, providing short~term counseling designed to 
stabilize the individual or the family unit or both, 
providing access to further immediate assessment 
and follow-up, and linking the individual and family 
with ongoing care to prevent future crises. Crisis 
intervention services may include, but are not 
limited to, office visits, home visits, preadmission 
screenings, telephone contacts, and other 
client·related activities for the prevention of 
institutionalization. 

2. Mental retardation services. 
rehabilitation services shall be 
following definitions shall apply: 

Day health and 
covered and the 

a. Day health and rehabilitation services (limited to 
500 units per year) shall provide individualized 
activities, supports, training, supervision, and 
transportation based on a written plan of care to 
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eligible persons for two or more hours per day 
scheduled multiple times per week. These services 
are intended to improve the recipient's condition or 
to maintain an optimal level of functioning, as well 
as to ameliorate the recipient's disabilities or 
deficits by reducing the degree of impairment or 
dependency. Therapeutic consultation to service 
providers, family, and friends of the client around 
implementation of the plan of care may be included 
as part of the services provided by the day health 
and rehabilitation program. The provider shall be 
licensed by DMHMRSAS as a Day Support Program. 
Specific components of day health and rehabilitation 
services include the following as needed: 

(l) Self-care and hygiene skills; 

(2) Eating and toilet training skills; 

(3) Task learning skills; 

(4) Community resource utilization skills (e.g., 
training in time, telephone, basic computations with 
money, warning sign recognition, and personal 
identifications, etc.); 

(5) Environmental and behavior skills (e.g., training 
in punctuality, selfmdiscipline, care of personal 
belongings and respect for property and in wearing 
proper clothing for the weather, etc.); 

(6) Medication management; 

(7) Travel and related training to and from the 
training sites and service and support activities; 

(8) Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's 
functioning. 

b. There shall be two levels of day health and 
rehabilitation services: Level I and Level II. 

(l) Level I services shall be provided to individuals 
who meet the basic program eligibility requirements. 

(2) Level II services may be provided to individuals 
who meet the basic program eligibility requirements 
and for whom one or more of the following 
indicators are present. 

(a) The individual requires physical assistance to 
meet basic personal care needs (toilet training, 
feeding, medical conditions that require special 
attention). 

(b) The individual has extensive disability-related 
difficulties and requires additional, ongoing support 
to fully participate in programming and to 
accomplish individual service goals. 

(c) The individual requires extensive personal care 
or constant supervision to reduce or eliminate 
behaviors which preclude full participation in 
programming. A formal, written behavioral program 
is required to address behaviors such as, but not 
limited to, severe depression, self injury, aggression, 
or self-stimulation. 

§ 14. Services for individuals age 65 or older in institutions 
for mental diseases. 

l4a. Inpatient hospital services. 

Provided, no limitations. 

l4b. Skilled nursing facility services. 

Provided, no limitations. 

14c. Intermediate care facility. 

Provided, no limitations. 

§ 15. Intermediate care services and intermediate care 
services for institutions for mental disease and mental 
retardation. 

15a. Intermediate care facility services (other than such 
services in an institution for mental diseases) for persons 
determined, in accordance with § 1902 (a) (3l)(A) of the 
Act, to be in need of such care. 

Provided, no limitations. 

15b. Including such services in a public institution (or 
distinct part thereof) for the mentally retarded or persons 
with related conditions. 

Provided, no limitations. 

§ 16. Inpatient psychiatric facility services for individuals 
under 22 years of age. 

Not provided. 

§ 17. Nurse-midwife services. 

Covered services for the nurse midwife are defined as 
those services allowed under the licensure requirements of 
the state statute and as specified in the Code of Federal 
Regulations, i.e., maternity cycle. 

§ 18. Hospice care (in accordance with § 1905 (o) of the 
Act). 

A. Covered hospice services shall be defined as those 
services allowed under the provisions of Medicare law and 
regulations as they relate to hospice benefits and as 
specified in the Code of Federal Regulations, Title 42, Part 
418. 
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B. Categories of care. 

As described for Medicare and applicable to Medicaid, 
hospice services shall entail the following four categories 
of daily care: 

1. Routine home care is at-home care that is not 
continuous. 

2. Continuous home care consists of at-home care that 
is predominantly nursing care and is provided as 
shorHerm crisis care. A registered or licensed 
practical nurse must provide care for more than half 
of the period of the care. Home health aide or 
homemaker services may be provided in addition to 
nursing care. A minimum of eight hours of care per 
day must be provided to qualify as continuous home 
care. 

3. Inpatient respite care is short-term inpatient care 
provided in an approved facility (freestanding hospice, 
hospital, or nursing facility) to relieve the primary 
caregiver(s) providing at-home care for the recipient. 
Respite care is limited to not more than five 
consecutive days. 

4. General inpatient care may be provided in an 
approved freestanding hospice, hospital, or nursing 
facility. This care is usually for pain control or acute 
or chronic symptom management which cannot be 
successfully treated in another setting. 

C. Covered services. 

1. As required under Medicare and applicable to 
Medicaid, the hospice itself shall provide all or 
substantially all of the "core" services applicable for 
the terminal illness which are nursing care, physician 
services, social work, and counseling (bereavement, 
dietary, and spiritual). 

2. Other services applicable for the terminal illness 
that shall be available but are not considered "core" 
services are drugs and biologicals, home health aide 
and homemaker services, inpatient care, medical 
supplies, and occupational and physical therapies and 
speech-language pathology services. 

3. These other services may be arranged, such as by 
contractual agreement, or provided directly by the 
hospice. 

4. To be covered, a certification that the individual is 
terminally ill shall have been completed by the 
physician and hospice services must be reasonable and 
necessary for the palliation or management of the 
terminal illness and related conditions. The individual 
must elect hospice care and a plan of care must be 
established before services are provided. To be 
covered, services shall be consistent with the plan of 
care. Services not specifically documented in the 

Vol. 9, Issue 15 

2315 

Proposed Regulations 

patient's medical record as having been rendered will 
be deemed not to have been rendered and no 
coverage will be provided. 

5. All services shall be performed by appropriately 
qualified personnel, but it is the nature of the service, 
rather than the qualification of the person who 
provides it, that determines the coverage category of 
the service. The following services are covered 
hospice services: 

a. Nursing care. Nursing care shall be provided by 
a registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed 
as a registered nurse. 

b. Medical social services. Medical social services 
shall be provided by a social worker who has at 
least a bachelor's degree from a school accredited 
or approved by the Council on Social Work 
Education, and who is working under the direction 
of a physician. 

c. Physician services. Physician services shall be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his or 
her license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor 
of optometry, or a chiropractor. The hospice 
medical director or the physician member of the 
interdisciplinary team shall be a licensed doctor of 
medicine or osteopathy. 

d. Counseling services. Counseling services shall be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Bereavement counseling consists 
of counseling services provided to the individual's 
family up to one year after the individual's death. 
Bereavement counseling is a required hospice 
service, but it is not reimbursable. 

e. Short-term inpatient care. Short-term inpatient 
care may be provided in a participating hospice 
inpatient unit, or a participating hospital or nursing 
facility. General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also 
be furnished to provide respite for the individual's 
family or other persons caring for the individual at 
home. 

f. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are 
part of the written plan of care. 
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g. Drugs and biologicals. Only drugs used which are 
used primarily for the relief of pain and symptom 
control related to the individual's terminal illness 
are covered. 

h. Home health aide and homemaker services. 
Home health aides providing services to hospice 
recipients must meet the qualifications specified for 
home health aides by 42 CFR 484.36. Home health 
aides may p.tpvide personal care services. Aides 
may also peTmrm household services to maintain a 
safe and sanitary environment in areas of the home 
used by the patient, such as changing the bed or 
light cleaning and laundering essential to the 
comfort and cleanliness of the patient. Homemaker 
services may include assistance in personal care, 
maintenance of a safe and healthy environment and 
services to enable the individual to carry out the 
plan of care. Home health aide and homemaker 
services must be provided under the general 
supervision of a registered nurse. 

L Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

D. Eligible groups. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the recipient must have a life expectancy of six 
months or less, have knowledge of the illness and life 
expectancy, and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician and the hospice medical director must certify 
the life expectancy. The hospice must obtain the 
certification that an individual is terminally ill in 
accordance with the following procedures: 

1. For the first 90-day period of hospice coverage, the 
hospice must obtain, within two calendar days after 
the period begins, a written certification statement 
signed by the medical director of the hospice or the 
physician member of the hospice interdisciplinary 
group and the individual's attending physician if the 
individual has an attending physician. For the initial 
90-day period, if the hospice cannot obtain written 
certifications within two calendar days, it must obtain 
oral certifications within two calendar days, and 
written certifications no later than eight calendar days 
after the period begins. 

2. For any subsequent 90-day or 30-day period or a 
subsequent extension period during the individual's 
lifetime, the hospice must obtain, no later than two 
calendar days after the beginning of that period, a 
written certification statement prepared by the 
medical director of the hospice or the physician 
member of the hospice's interdisciplinary group. The 

certification must include the statement that the 
individual's medical prognosis is that his or her life 
expectancy is six months or less and the signature(s) 
of the physician(s). The hospice must maintain the 
certification statements. 

§ 19. Case management services for high-risk pregnant 
women and children up to age 1, as defined in 
Supplement 2 to Attachment 3.1-A in accordance with § 
1915(g) (1) of the Act. 

Provided, with limitations. See Supplement 2 for detail. 

§ 20. Extended services to pregnant women. 

20a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

20b. Services for any other medical conditions that may 
complicate pregnancy. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

§ 21. Any other medical care and any other type of 
remedial care recognized under state law, specified by the 
Secretary of Health and Human Services. 

2la. Transportation. 

Transportation services are provided to Virginia 
Medicaid recipients to ensure that they have necessary 
access to and from providers of all medical services. Both 
emergency and nonemergency services are covered. The 
single state agency may enter into contracts with friends 
of recipients, nonprofit private agencies, and public 
carriers to provide transportation to Medicaid recipients. 

21 b. Services of Christian Science nurses. 

Not provided. 

2lc. Care and services provided in Christian Science 
sanitoria. 

Provided, no limitations. 

21d. Skilled nursing facility services for patients under 
21 years of age. 

Provided, no limitations. 

2le. Emergency hospital services. 

Provided, no limitations. 

2lf. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
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provided by a qualified person under supervision of a 
registered nurse. 

Not provided. 

§ 22. Emergency Services for Aliens ~ 

A. No payment shall be made for medical assistance 
furnished to an alien who is not lawfully admitted for 
permanent residence or otherwise permanently residing in 
the United States under color of law unless such services 
are necessary for the treatment of an emergency medical 
condition of the alien. 

B. Emergency services are defined as: 

Emergency treatment of accidental injury or medical 
condition (including emergency labor and delivery) 
manifested by acute symptoms of sufficient severity 
(including severe pain) such that the absence of 
immediate medical/surgical attention could reasonably be 
expected to result in: 

1. Placing the patient's health in serious jeopardy; 

2. Serious impairment of bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

C. Medicaid eligibility and reimbursement is conditional 
upon review of necessary documentation supporting the 
need for emergency services. Services and inpatient 
lengths of stay cannot exceed the limits established for 
other Medicaid recipients. 

D. Claims for conditions which do not meet emergency 
critieria for treatment in an emergency room or for acute 
care hospital admissions for intensity of service or severity 
of illness will be denied reimbursement by the Department 
of Medical Assistance Services. 

VR 460·02-3.1300. Standards Established and Methods 
Used to Assure High Quality Care. 

The following is a description of the standards and the 
methods that will be used to assure that the medical and 
remedial care and services are of high quality: 

§ 1. Institutional care will be provided by facilities 
qualified to participate in Title XVIII and/or Title XIX. 

§ 2. Utilization control. 

A. General acute care hospitals. 

1. The Commonwealth of Virginia is required by state 
law to take affirmative action on all hospital stays 
that approach 15 days. It is a requirement that the 
hospitals submit to the Department of Medical 
Assistance Services complete information on all 
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hospital stays where there is a need to exceed 15 
days. The various documents which are submitted are 
reviewed by professional program staff, including a 
physician who determines if additional hospitalization 
is indicated. This review not only serves as a 
mechanism for approving additional days, but allows 
physicians on the Department of Medical Assistance 
Services' staff to evaluate patient documents and give 
the Program an insight into the quality of care by 
individual patient. In addition, hospital representatives 
of the Medical Assistance Program visit hospitals, 
review the minutes of the Utilization Review 
Committee, discuss patient care, and discharge 
planning. 

2. In each case for which payment for inpatient 
hospital services, or inpatient mental hospital services 
is made under the State Plan: 

a. A physician must certify at the time of admission, 
or if later, the time the individual applies 'for 
medical assistance under the Slate Plan that the 
individual requires inpatient hospital or mental 
hospital care. 

b. The physician, or physician assistant under the 
supervision of a physician, must recertify, at least 
every 60 days, that patients continue to require 
inpatient hospital or mental hospital care. 

c. Such services were furnished under a plan 
established and periodically reviewed and evaluated 
by a physician for inpatient hospital or mental 
hospital services. 

B. Long-stay acute care hospitals (nonmental hospitals). 

1. Services for adults in long-stay acute care hospitals. 
The population to be served includes individuals 
requiring mechanical ventilation, ongoing intravenous 
medication or nutrition administration, comprehensive 
rehabilitative therapy services and individuals with 
communicable diseases requiring universal or 
respiratory precautions. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care 
hospital placement, and any additional information 
that justifies the need for intensive services. 
Physician certification must accompany the request 
Periods of care not authorized by DMAS shall not 
be approved for payment. 

b. These individuals must have long-term health 
conditions requiring close medical supervision, the 
need for 24-hour licensed nursing care, and the 
need for specialized services or equipment needs. 

c. At a minimum, these individuals must require 
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physician visits at least once weekly, licensed 
nursing services 24 hours a day (a registered nurse 
whose sole responsibility is the designated unit must 
be on the nursing unit 24 hours a day on which the 
resident resides), and coordinated multidisciplinary 
team approach to meet needs that must include 
daily therapeutic leisure activities. 

d. In addition, the individual must meet at least one 
of the following requirements: 

(I) Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

(3) The individual must require at least one of the 
following special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 

(c) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); or 

(f) Ongoing management of multiple unstable 
ostomies (a single ostomy does not constitute a 
requirement for special care) requiring frequent 
care (i.e. suctioning every hour; stabilization of 
feeding; stabilization of elimination, etc.). 

e. Utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the 

individuals' medical records as having been 
rendered shall be deemed not to have been 
rendered and no coverage shall be provided. 

f. When the individual no longer meets long-stay 
acute care hospital criteria or requires services that 
the facility is unable to provide, then the individual 
must be discharged. 

2. Services to pediatric/adolescent patients in long-stay 
acute care hospitals. The population to be served shall 
include children reqmrmg mechanical ventilation, 
ongoing intravenous medication or nutrition 
administration, daily dependence on device-based 
respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.), comprehensive rehabilitative 
therapy services, and those children having 
communicable diseases reqmnng universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.) and with terminal illnesses. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care, 
and any additional information that justifies the 
need for intensive services. Periods of care not 
authorized by DMAS shall not be approved for 
payment. 

b. The child must have ongoing health conditions 
requiring close medical supervision, the need for 
24-hour licensed nursing supervision, and the need 
for specialized services or equipment. The recipient 
must be age 21 or under. 

c. The child must minimally require physician visits 
at least once weekly, licensed nursing services 24 
hours a day (a registered nurse whose sole 
responsibility is that nursing unit must be on the 
unit 24 hours a day on which the child is residing), 
and a coordinated multidisciplinary team approach 
to meet needs. 

d. In addition, the child must meet one of the 
following requirements: 

(l) Must require two out of three of the following 
physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, five days 
per week, for a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

Virginia Register of Regulations 

2318 



(3) Must require at least one of the following 
special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(c) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care reqmrmg debridement, 
irrigation, packing, etc. more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 

(f) Ostomy care requiring services by a licensed 
nurse; 

(g) Services required for terminal care. 

e. In addition, the long-stay acute care hospital must 
provide for the educational and habililative needs of 
the child. These services must be age appropriate, 
must meet state educational requirements, and must 
be appropriate to the child's cognitive level. Services 
must also be individualized to meet the child's 
specific needs and must be provided in an organized 
manner that encourages the child's participation. 
Services may include, but are not limited to, school, 
active treatment for mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 

f. utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

g. When the resident no longer meets long-slay 
hospital criteria or requires services that the facility 
is unable to provide, the resident must be 
discharged. 

C. Nursing facilities. 
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1. Long~term care of residents in nursing facilities will 
be provided in accordance with federal law using 
practices and procedures that are based on the 
resident's medical and social needs and requirements. 

2. Nursing facilities must conduct initially and 
periodically a comprehensive, accurate, standardized, 
reproducible assessment of each resident's functional 
capacity. This assessment must be conducted no later 
than 14 days after the date of admission and promptly 
after a significant change in the resident's physical or 
mental condition. Each resident must be reviewed at 
least quarterly, and a complete assessment conducted 
at least annually. 

3. The Department of Medical Assistance Services 
shall periodically conduct at least aaaually a validation 
survey of the assessments completed by nursing 
facilities to determine that services provided to the 
residents are medically necessary and that needed 
services are provided. The survey will be composed of 
a sample of Medicaid residents and will include 
review of both current and closed medical records. 

4. Nursing facilities must submit to the Department of 
Medical Assistance Services resident assessment 
information at least every six months for utilization 
review. If an assessment completed by the nursing 
facility does not reflect accurately a resident's 
capability to perform activities of daily living and 
significant impairments in functional capacity, then 
reimbursement to nursing facilities may be adjusted 
during the next quarter's reimbursement review. Any 
individual who willfully and knowingly certifies (or 
causes another individual to certify) a material and 
false statement in a resident assessment is subject to 
civil money penalties. 

5. In order for reimbursement to be made to the 
nursing facility for a recipient's care, the recipient 
must meet nursing facility criteria as described in 
Supplement I to Attachment 3.1-C, Part I (Nursing 
Facility Criteria). 

In order for reimbursement to be made to the nursing 
facility for a recipient requiring specialized care, the 
recipient must meet specialized care criteria as 
described in Supplement I to Attachment 3.1-C, Part 2 
(Adult Specialized Care Criteria) or Part 3 
(Pediatric/ Adolescent Specialized Care Criteria). 
Reimbursement for specialized care must be 
preauthorized by the Department of Medical 
Assistance Services. In addition, reimbursement to 
nursing facilities for residents requiring specialized 
care will only be rriade on a contractual basis. Further 
specialized care services requirements are set forth 
below. 

In each case for which payment for nursing facility 
services is made under the State Plan, a physician 
must recommend at the time of admission or, if later, 
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the time at which the individual applies for medical 
assistance under the State Plan that the individual 
requires nursing facility care. 

6. For nursing facilities, a physician must approve a 
recommendation that an individual be admitted to a 
facility. The resident must be seen by a physician at 
least once every 30 days for the first 90 days after 
admission, and at least once every 60 days thereafter. 
At the option of the physician, required visits after the 
initial visit may alternate between personal visits by 
the physician and visits by a physician assistant or 
nurse practitioner. 

7. When the resident no longer meets nursing facility 
criteria or requires services that the nursing facility is 
unable to provide, then the resident must be 
discharged. 

8. Specialized care services. 

a. Providers must be nursing facilities certified by 
the Division of Licensure and Certification, State 
Department of Health, and must have a current 
signed participation agreement with the Department 
of Medical Assistance Services to provide nursing 
facility care. Providers must agree to provide care 
to at least four residents who meet the specialized 
care criteria for children/adolescents or adults. 

b. Providers must be able to provide the following 
specialized services to Medicaid specialized care 
recipients: 

(I) Physician visits at least once weekly; 

(2) Skilled nursing services by a registered nurse 
available 24 hours a day; 

(3) Coordinated multidisciplinary team approach to 
meet the needs of the resident; 

( 4) For residents under age 21, proVISIOn for the 
educational and habilitative needs of the child; 

(5) For residents under age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of six sessions each day, 15 minutes per 
session, five days per week; 

(6) For residents over age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of four sessions per day, 30 minutes per 
session, five days a week; 

(7) Ancillary services related to a plan of care; 

(8) Respiratory therapy services by a board-certified 
therapist (for ventilator patients, these services must 
be available 24 hours per day); 

(9) Psychology services by a board-certified 
psychologist or by a licensed clinical social worker 
under the direct supervision of a licensed clinical 
psychologist or a licensed psychologist clinical 
related to a plan of care; 

(10) Necessary durable medical equipment and 
supplies as required by the plan of care; 

(II) Nutritional elements as required; 

(12) A plan to assure that specialized care residents 
have the same opportunity to participate in 
integrated nursing facility activities as other 
residents; 

(13) Nonemergency transportation; 

(14) Discharge planning; 

(15) Family or caregiver training; and 

(16) Infection control. 

D. Intermediate Care Facilities for the Mentally 
Retarded fFMRt (ICF/MR) and Institutions for Mental 
Disease (IMD). 

I. With respect to each Medicaid-eligible resident in 
an FMR ICF/MR or !MD in Virginia, a written plan of 
care must be developed prior to admission to or 
authorization of benefits in such facility, and a regular 
program of independent professional review (including 
a medical evaluation) shall be completed periodically 
for such services. The purpose of the review is to 
determine: the adequacy of the services available to 
meet his current health needs and promote his 
maximum physical well being; the necessity and 
desirability of his continued placement in the facility; 
and the feasibility of meeting his health care needs 
through alternative institutional or noninstitutional 
services. Long~term care of residents in such facilities 
will be provided in accordance with federal law that 
is based on the resident's medical and social needs 
and requirements. 

2. With respect to each intermediate care FMR 
ICF/MR or IMD, periodic on-site inspections of the 
care being provided to each person receiving medical 
assistance, by one or more independent professional 
review teams (composed of a physician or registered 
nurse and other appropriate health and social service 
personnel), shall be conducted. The review shall 
include, with respect to each recipient, a 
determination of the adequacy of the services 
available to meet his current health needs and 
promote his maximum physical well-being, the 
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necessity and desirability of continued placement in 
the facility, and the feasibility of meeting his health 
care needs through alternative institutional or 
noninstitutional services. Full reports shall be made to 
the state agency by the review team of the findings of 
each inspection, together with any recommendations. 

3. In order for reimbursement to be made to a 
facility lor the mentally retarded, the resident must 
meet criteria for placement in such facility as 
described in Supplement 1, Part 4, to Attachment 3.1-C 
and the facility must provide active treatment lor 
mental retardation. 

4. In each case for which payment for nursing facility 
services for the mentally retarded or institution for 
mental disease services is made under the State Plan: 

a. A physician must certify lor each applicant or 
recipient that inpatient care is needed in a facility 
for the mentally retarded or an institution for 
mental disease. The certification must be made at 
the time of admission or, if an individual applies for 
assistance while in the facility, before the Medicaid 
agency authorizes payment; and 

b. A physician, or physician assistant or nurse 
practitioner acting within the scope of the practice 
as defined by state law and under the supervision of 
a physician, must recertify for each applicant at 
least every 365 days that services are needed in a 
facility for the mentally retarded or institution for 
mental disease. 

5. When a resident no longer meets criteria for 
facilities for the mentally retarded or an institution 
for mental disease or no longer requires active 
treatment in a facility for the mentally retarded, then 
the resident must be discharged. 

E. Home health services. 

l. Home health services which meet the standards 
prescribed lor participation under Title XVIII will be 
supplied. 

2. Home health services shall be provided by a 
licensed home health agency on a part-time or 
intermittent basis to a homebound recipient in his 
place of residence. The place of residence shall not 
include a hospital or nursing facility. Home health 
services must be prescribed by a physician and be 
part of a written plan of care utilizing the Home 
Health Certification and Plan of Treatment forms 
which the physician shall review at least every 62 
days. 

3. Except in limited circumstances described in 
subdivision 4 below, to be eligible lor home health 
services, the patient must be essentially homebound. 
The patient does not have to be bedridden. Essentially 

Vol. 9, Issue 15 

2321 

Proposed Regulations 

homebound shall mean: 

a. The patient is unable to leave home without the 
assistance of others or the use of special equipment; 

b. The patient has a mental or emotional problem 
which is manifested in part by refusal to leave the 
home environment or is of such a nature that it 
would not be considered safe for him to leave home 
unattended; 

c. The patient is ordered by the physician to restrict 
activity due to a weakened condition following 
surgery or heart disease of such severity that stress 
and physical activity must be avoided; 

d. The patient has an active communicable disease 
and the physician quarantines the patient. 

4. Under the following conditions, Medicaid will 
reimburse for home health services when a patient is 
not essentially homebound. When home health services 
are provided because of one of the following reasons, 
an explanation must be included on the Home Health 
Certification and Plan of Treatment forms: 

a. When the combined cost of transportation and 
medical treatment exceeds the cost of a home 
health services visit; 

b. When the patient cannot be depended upon to go 
to a physician or clinic for required treatment, and, 
as a result, the patient would in all probability have 
to be admitted to a hospital or nursing facility 
because of complications arising from the lack of 
treatment; 

c. When the visits are for a type of instruction to 
the patient which can better be accomplished in the 
home setting; 

d. When the duration of the treatment is such that 
rendering it outside the home is not practical. 

5. Covered services. Any one of the following services 
may be offered as the sole home health service and 
shall not be contingent upon the provision of another 
service. 

a. Nursing services, 

b. Home health aide services, 

c. Physical therapy services, 

d. Occupational therapy services, 

e. Speech-language pathology services, or 

!. Medical supplies, equipment, and appliances 
suitable for use in the home. 

Monday, April 19, 1993 



Proposed Regulations 

6. General conditions. The following general conditions 
apply to reimbursable home health services. 

a. The patient must be under the care of a 
physician who is legally authorized to practice and 
who is acting within the scope of his or her license. 
The physician may be the patient's private physician 
or a physician on the staff of the home health 
agency or a physician working under an 
arrangement with the institution which is the 
patient's residence or, if the agency is 
hospital-based, a physician on the hospital or agency 
staff. 

b. Services shall be furnished under a written plan 
of care and must be established and periodically 
reviewed by a physician. The requested services or 
items must be necessary to carry out the plan of 
care and must be related to the patient's condition. 
The written plan of care shall appear on the Home 
Health Certification and Plan of Treatment forms. 

c. A physician recertification shall be required at 
intervals of at least once every 62 days, must be 
signed and dated by the physician who reviews the 
plan of care, and should be obtained when the plan 
of care is reviewed. The physician recertification 
statement must indicate the continuing need for 
services and should estimate how long home health 
services will be needed. Recertifications must 
appear on the Home Health Certification and Plan 
of Treatment forms. 

d. The physician orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the 
plan of care, and indicate the frequency and 
duration for services. 

e. The physician orders for durable medical 
equipment and supplies shall include the specific 
item identification including all modifications, the 
number of supplies needed monthly, and an estimate 
of how long the recipient will require the use of the 
equipment or supplies. All durable medical 
equipment or supplies requested must be directly 
related to the physician's plan of care and to the 
patient's condition. 

f. A written physician's statement located in the 
medical record must certify that: 

(1) The home health services are required because 
the individual is confined to his or her home 
(except when receiving outpatient services); 

(2) The patient needs licensed nursing care, home 
health aide services, physical or occupational 
therapy, speech-language pathology services, or 
durable medical equipment and/or supplies; 

(3) A plan for furnishing such services to the 
individual has been established and is periodically 
reviewed by a physician; and 

( 4) These services were furnished while the 
individual was under the care of a physician. 

g. The plan of care shall contain at least the 
following information: 

(1) Diagnosis and prognosis, 

(2) Functional limitations, 

(3) Orders for nursing or other therapeutic services, 

( 4) Orders for medical supplies and equipment, 
when applicable, 

(5) Orders for home health aide services, when 
applicable, 

(6) Orders for medications and treatments, when 
applicable, 

(7) Orders for special dietary or nutritional needs, 
when applicable, and 

(8) Orders for medical tests, when applicable, 
including laboratory tests and x-rays 

7. Utilization review shall be performed by DMAS to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in patients' 
medical records as having been rendered shall be 
deemed not to have been rendered and no 
reimbursement shall be provided. 

8. All services furnished by a home health agency, 
whether provided directly by the agency or under 
arrangements with others, must be performed by 
appropriately qualified personnel. The following 
criteria shall apply to the provision of home health 
services: 

a. Nursing services. Nursing services must be 
provided by a registered nurse or by a licensed 
practical nurse under the supervision of a graduate 
of an approved school of professional nursing and 
who is licensed as a registered nurse. 

b. Home health aide services. Home health aides 
must meet the qualifications specified for home 
health aides by 42 CFR 484.36. Home health aide 
services may include assisting with personal hygiene, 
meal preparation and feeding, walking, and taking 
and recording blood pressure, pulse, and respiration. 
Home health aide services must be provided under 
the general supervision of a registered nurse. A 
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recipient may not receive duplicative home health 
aide and personal care aide services. 

c. Rehabilitation services. Services shall be specific 
and provide effective treatment for patients' 
conditions in accordance with accepted standards of 
medical practice. The amount, frequency, and 
duration of the services shall be reasonable. 
Rehabilitative services shall be provided with the 
expectation, based on the assessment made by 
physicians of patients' rehabilitation potential, that 
the condition of patients will improve significantly in 
a reasonable and generally predictable period of 
time, or shall be necessary to the establishment of a 
safe and effective maintenance program required in 
connection with the specific diagnosis. 

(1) Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed 
consultation with a physical therapist licensed by the 
Board of Medicine. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a physical therapist 
licensed by the Board of Medicine, or a physical 
therapy assistant who is licensed by the Board of 
Medicine and is under the direct supervision of a 
physical therapist licensed by the Board of 
Medicine. When physical therapy services are 
provided by a qualified physical therapy assistant, 
such services shall be provided under the 
supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 
30 days. This visit shall not be reimbursable. 

(2) Occupational therapy services shall be directly 
and specifically related to an active written care 
plan designed by a physician after any needed 
consultation with an occupational therapist registered 
and certified by the American Occupational Therapy 
Certification Board. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by an occupational therapist 
registered and certified by the American 
Occupational Therapy Certification Board, or an 
occupational therapy assistant who is certified by 
the American Occupational Therapy Certification 
Board under the direct supervisiOn of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant, such 
services shall be provided under the supervision of 
a qualified occupational therapist who makes an 
onsite supervisory visit at least once every 30 days. 
This visit shall not be reimbursable. 

(3) Speech-language pathology services shall be 
directly and specifically related to an active written 
care plan designed by a physician after any needed 
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consultation with a speech-language pathologist 
licensed by the Board of Audiology and Speech 
Pathology. The services shall be of a level of 
complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a speech-language 
pathologist licensed by the Board of Audiology and 
Sjleee!t Speech-Language Pathology. 

d. Durable medical equipment and supplies. Durable 
medical equipment, supplies, or appliances must be 
ordered by the physician, be related to the needs of 
the patient, and included on the plan of care. 
Treatment supplies used for treatment during the 
visit are included in the visit rate. Treatment 
supplies left in the home to maintain treatment 
after the visits shall be charged separately. 

e. A visit shall be defined as the duration of time 
that a nurse, home health aide, or rehabilitation 
therapist is with a client to provide services 
prescribed by a physician and that are covered 
home health services. Visits shall not be defined in 
measurements or increments of time. 

F. Optometrists' services are limited to examinations 
(refractions) after preauthorization by the state agency 
except for eyeglasses as a result of an Early and Periodic 
Screening, Diagnosis, and Treatment (EPSDT). 

G. In the broad category of Special Services which 
includes nonemergency transportation, all such services for 
recipients will require preauthorization by a local health 
department. 

H. Standards in other specialized high quality programs 
such as the program of Crippled Children's Services will 
be incorporated as appropriate. 

I. Provisions will be made for obtaining recommended 
medical care and services regardless of geographic 
boundaries. 

* * * 

PART I. 
INTENSIVE PHYSICAL REHABILITATIVE SERVICES. 

§ 1.1. A patient qualifies for intensive inpatient or 
outpatient rehabilitation if: 

A. Adequate treatment of his medical condition requires 
an intensive rehabilitation program consisting of a 
multi-disciplinary coordinated team approach to improve 
his ability to function as independently as possible; and 

B. It has been established that the rehabilitation 
program cannot be safely and adequately carried out in a 
less intense setting. 

§ 1.2. In addition to the initial disability requirement, 
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participants shall meet the following criteria: 

A. Require at least two of the listed therapies in 
addition to rehabilitative nursing: 

I. Occupational Therapy 

2. Physical Therapy 

3. Cognitive Rehabilitation 

4. Speech-Language Therapy 

B. Medical condition stable and compatible with an 
active rehabilitation program. 

PART II. 
INPATIENT ADMISSION AUTHORIZATION. 

§ 2.1. Within 72 hours of a patient's admission to an 
intensive rehabilitation program, or within 72 hours of 
notification to the facility of the patient's Medicaid 
eligibility, the facility shall notify the Department of 
Medical Assistance Services in writing of the patient's 
admission. This notification shall include a description of 
the admitting diagnoses, plan of treatment, expected 
progress and a physician's certification that the patient 
meets the admission criteria. The Department of Medical 
Assistance Services will make a determination as to the 
appropriateness of the admission for Medicaid payment 
and notify the facility of its decision. If payment is 
approved, the Department will establish and notify the 
facility of an approved length of stay. Additional lengths of 
stay shall be reques ted in writing and approved by the 
Department. Admissions or lengths of stay not authorized 
by the Department of Medical Assistance Services will not 
be approved for payment. 

PART III. 
DOCUMENTATION REQUIREMENTS. 

§ 3.1. Documentation of rehabilitation services shall, at a 
minimum: 

A. Describe the clinical signs and symptoms of the 
patient necessitating admission to the rehabilitation 
program; 

B. Describe any prior treatment and attempts to 
rehabilitate the patient; 

C. Document an accurate and complete chronological 
picture of the patient's clinical course and progress in 
treatment; 

D. Document that a 
treatment plan specifically 
been developed; 

multi-disciplinary coordinated 
designed for the patient has 

E. Document in detail all treatment rendered to the 
patient in accordance with the plan with specific attention 

to frequency, duration, modality, response to treatment, 
and identify who provided such treatment; 

F. Document each change in each of the patient's 
conditions; 

G. Describe responses to and the outcome of treatment; 
and 

H. Describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the patient's 
discharge destination. 

§ 3.2. Services not specifically documented in the patient's 
medical record as having been rendered will be deemed 
not to have been rendered and no reimbursement will be 
provided. 

PART IV. 
INPATIENT REHABILITATION EVALUATION. 

§ 4.1. For a patient with a potential for physical 
rehabilitation for which an outpatient assessment cannot be 
adequately performed, an intensive evaluation of no more 
than seven calendar days will be allowed. A 
comprehensive assessment will be made of the patient's 
medical condition, functional limitations, prognosis, possible 
need for corrective surgery, attitude toward rehabilitation, 
and the existence of any social problems affecting 
rehabilitation. After these assessments have been made, 
the physician, in consultation with the rehabilitation team, 
shall determine and justify the level of care required to 
achieve the stated goals. 

§ 4.2. If during a previous hospital stay an individual 
completed a rehabilitation program for essentially the 
same condition for which inpatient hospital care is now 
being considered, reimbursement for the evaluation will 
not be covered unless there is a justifiable intervening 
circumstance which necessitates a re-evaluation. 

§ 4.3. Admissions for evaluation and/or training for solely 
vocational or educational purposes or for developmental or 
behavioral assessments are not covered services. 

PART V. 
CONTINUING EVALUATION. 

§ 5.1. Team conferences shall be held as needed but at 
least every two weeks to assess and document the patient's 
progress or problems impeding progress. The team shall 
periodically assess the validity of the rehabilitation goals 
established at the time of the initial evaluation, and make 
appropriate adjustments in the rehabilitation goals and the 
prescribed treatment program. A review by the various 
team members of each others' notes does not constitute a 
team conference. A summary of the conferences, noting 
the team members present, shall be recorded in the 
clinical record and reflect the reassessments of the various 
contributors. 
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§ 5.2. Rehabilitation care is to be terminated, regardless of 
the approved length of stay, when further progress toward 
the established rehabilitation goal is unlikely or further 
rehabilitation can be achieved in a less intensive setting. 

§ 5.3. utilization review shall be performed to determine 
if services are appropriately provided and to ensure that 
the services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no reimbursment shall be provided. 

PART VI. 
THERAPEUTIC FURLOUGH DAYS. 

§ 6.1. Properly documented medical reasons for furlough 
may be included as part of an overall rehabilitation 
program. Unoccupied beds (or days) resulting from an 
overnight therapeutic furlough will not be reimbursed by 
the Department of Medical Assistance Services. 

PART VII. 
DISCHARGE PLANNING. 

§ 7 .1. Discharge planning shall be an integral part of the 
overall treatment plan which is developed at the time of 
admission to the program. The plan shall identify the 
anticipated improvements in functional abilities and the 

, probable discharge destination. The patient, unless unable 
.·to do so, or the responsible party shall participate in the 

discharge planning. Notations concerning changes in the 
discharge plan shall be entered into the record at least 
every two weeks, as a part of the team conference. 

PART VIII. 
REHABILITATION SERVICES TO PATIENTS. 

§ 8.1. Rehabilitation services are medically prescribed 
treatment for improving or restoring functions which have 
been impaired by illness or injury or, where function has 
been permanently lost or reduced by illness or injury, to 
improve the individual's ability to perform those tasks 
required for independent functioning. The rules pertaining 
to them are: 

A. Rehabilitative nursing. 

Rehabilitative nursing requires education, training, or 
experience that provides special knowledge and clinical 
skills to diagnose nursing needs and treat individuals who 
have health problems characterized by alteration in 
cognitive and functional ability. 

Rehabilitative nursing are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after any needed consultation with a 
registered nurse who is experienced in rehabilitation; 
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2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a registered nurse or licensed professional nurse, 
nursing assistant, or rehabilitation technician under the 
direct supervision of a registered nurse who is 
experienced in rehabilitation; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The service shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice and 
include the intensity of rehabilitative nursing services 
which can only be provided in an intensive 
rehabilitation setting. 

B. Physical therapy. 

Physical therapy services are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and under the 
direct supervision of a qualified physical therapist 
licensed by the Board of Medicine; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

C. Occupational therapy. 

Occupational therapy services are those services 
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furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board or an occupational therapy assistant certified by 
the American Occupational Therapy Certification 
Board under the direct supervision of a qualified 
occupational therapist as defined above; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

D. Speech-language therapy. 

Speech-language therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and 5jleeelr Speech-Language Pathology; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a speech-language pathologist licensed by the Board 
of Audiology and 5jleeelr Speech-Language Pathology; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

E. Cognitive rehabilitation. 

Cognitive 
furnished a 
conditions: 

rehabilitation services are those services 
patient which meet all of the following 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with a 
clinical psychologist experienced in working with the 
neurologically impaired and licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be rendered 
after a neuropsychological evaluation administered by 
a clinical psychologist or physician experienced in the 
administration of neuropsychological assessments and 
licensed by the Board of Medicine and in accordance 
with a plan of care based on the findings of the 
neuropsychological evaluation; 

3. Cognitive rehabiitation therapy services may be 
provided by occupational therapists, speech-language· 
pathologists, and psychologists who have experience in 
working with the neurologically impaired when 
provided under a plan recommended and coordinated 
by a physician or clinical psychologist licensed by the 
Board of Medicine; 

4. The cognitive rehabilitation services shall be an 
integrated part of the total patient care plan and shall 
relate to information processing deficits which are a 
consequence of and related to a neurologic event; 

5. The services include activities to improve a variety 
of cognitive functions such as orientation, 
attention I concentration, reasoning, memory, 
discrimination and behavior; and 

6. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis. 

F. Psychology. 

Psychology services are those services furnished a 
patient which meet all of the following conditions: 
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L The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified psychologist as required by state law or 
by a licensed clinical social worker under the direct 
supervision of a liCensed clinical psychologist or a 
licensed psychologist clinical ; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4, The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

G. Social work. 

Social work services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified social worker as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and -

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

H. Recreational therapy. 

Recreational therapy are those services furnished a 
patient which meet all of the following conditions: 
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I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services are performed as an 
integrated part of a comprehensive rehabilitation plan 
of care by a recreation therapist certified with the 
National Council for Therapeutic Recreation at the 
professional level; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

I. Prosthetic/ orthotic services. 

1. Prosthetic services furnished to a patient include 
prosthetic devices that replace all or part of an 
external body member, and services necessary to 
design the device, including measuring, fitting, and 
instructing the patient in its use; 

2. Orthotic device services furnished to a patient 
include orthotic devices that support or align 
extremities to prevent or correct deformities, or to 
improve functioning, and services necessary to design 
the device, including measuring, fitting and instructing 
the patient in its use; and 

3. Maxillofacial prosthetic and related dental services 
are those services that are specifically related to the 
improvement of oral function not to include routine 
oral and dental care. 

4. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after consultation with a prosthetist, 
orthotist, or a licensed, board eligible prosthodontist, 
certified in Maxillofacial prosthetics. 

5. The services shall be provided with the expectation, 
based on the assessment made by physician of the 
patient's rehabilitation potential, that the condition oi 
the patient will improve significantly in a reasonable 
and predictable period of time, or shall be necessary 
to establish an improved functional state of 
maintenance. 
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6. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical and dental 
practice; this includes the requirement that the 
amount, frequency, and duration of the services be 
reasonable. 

J. Durable medical equipment. 

I. Durable medical equipment furnished the patient 
receiving approved covered rehabilitation services is 
covered when the equipment is necessary to carry out 
an approved plan of rehabilitation. A rehabilitation 
hospital or a rehabilitation unit of a hospital enrolled 
with Medicaid under a separate provider agreement 
for rehabilitative services may supply the durable 
medical equipment. The provision of the equipment is 
to be billed as an outpatient service. Medically 
necessary medical supplies, equipment and appliances 
shall be covered. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. Payment shall not be made for additional 
equipment or supplies unless the extended provision of 
services has been authorized by DMAS. All durable 
medical equipment is subject to justification of need. 
Durable medical equipment normally supplied by the 
hospital for inpatient care is not covered by this 
provision. 

2. Supplies, equipment, or appliances that are not 
covered for recipients of intensive physical 
rehabilitative services include, but are not limited to, 
the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners; 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office; 

c. Furniture or appliance not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales); 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience, for example, an electric wheelchair 

plus a manual chair; cleansing wipes); 

e. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and non-legend drugs); 

f. Home or vehicle modifications; 

g. Items not suitable for or used primarily in the 
home setting (i.e., but not limited to, car seats, 
equipment to be used while at school); 

h. Equipment that the primary function is 
vocationally or educationally related (i.e., but not 
limited to, computers, environmental control devices, 
speech devices) environmental control devices, 
speech devices). 

PART IX. 
HOSPICE SERVICES. 

§ 9.1. Admission criteria. 

To be eligible for hospice coverage under Medicare 01 
Medicaid, the and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician (if the individual has an attending physician) 
and the hospice medical director must certify the life 
expectancy. 

§ 9.2. utilization review. 

Authorization for hospice services requires an initial 
preauthorization by DMAS and physician certification of 
life expectancy. Utilization review will be conducted to 
determine if services were provided by the appropriate 
provider and to ensure that the services provided to 
Medicaid recipients are medically necessary and 
appropriate. Services not specifically documented in the 
patients' medical records as having been rendered shall be 
deemed not to have been rendered and no coverage shall 
be provided. 

§ 9.3. Hospice services are a medically directed, 
interdisciplinary program of palliative services for 
terminally ill people and their families, emphasizing pain 
and symptom control. The rules pertaining to them are: 

1. Nursing care. Nursing care must be provided by a 
registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed as 
a registered nurse. 
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2. Medical social services. Medical social services must 
be provided by a social worker who has at least a 
bachelor's degree from a school accredited or 
approved by the Council on Social Work Education, 
and who is working under the direction of a 
physician. 

3. Physician services. Physician services must be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his license, 
and who is a doctor of medicine or osteopathy, a 
doctor of dental surgery or dental medicine, a doctor 
of podiatric medicine, a doctor of optometry, or a 
chiropractor. The hospice medical director or the 
physician member of the interdisciplinary team must 
be a licensed doctor of medicine or osteopathy. 

4. Counseling services. Counseling services must be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Counseling, including dietary 
counseling, may be provided both for the purpose of 
training the individual's family or other caregiver to 
provide care, and for the purpose of helping the 
individual and those caring for him to adjust to the 
individual's approaching death. Bereavement counseling 
consists of counseling services provided to the 
individual's family up to one year after the 
individual's death. Bereavement counseling is a 
required hospice service, but it is not reimbursable. 

5. ShorHerm inpatient care. Short-term inpatient care 
may be provided in a participating hospice inpatient 
unit, or a participating hospital or nursing facility. 
General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also be 
furnished to provide respite for the individual's family 
or other persons caring for the individual at home. 

6. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are part 
of the written plan of care. 

7. Drugs and biologicals. Only drugs which are used 
primarily for the relief of pain and symptom control 
related to the individual's terminal illness are covered. 

8. Home health aide and homemaker services. Home 
health aides providing services to hospice recipients 
must meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aides may 
provide personal care services. Aides may also 
perform household services to maintain a safe and 
sanitary environment in areas of the home used by 
the patient, such as changing the bed or light cleaning 
and laundering essential to the comfort and cleanliness 
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of the patient. Homemaker services may include 
assistance in personal care, maintenance of a safe and 
healthy environment and services to enable the 
individual to carry out the plan of care. Home health 
aide and homemaker services must be provided under 
the general supervision of a registered nurse. 

9. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily Jiving and 
basic functional skills. 

PART X. 
COMMUNITY MENTAL HEALTH SERVICES. 

§ 1 OJ. Utilization review general requirements. 

A. On-site utilization reviews shall be conducted, at a 
minimum annually at each enrolled provider, by the state 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS). During each 
on~site review, an appropriate sample of the provider's 
total Medicaid population will be selected for review. An 
expanded review shall be conducted if an appropriate 
number of exceptions or problems are identified. 

B. The DMHMRSAS review shall include the following 
items: 

1. Medical or clinical necessity of the delivered 
service; 

2. The admission to service and level of care was 
appropriate; 

3. The services were provided by appropriately 
qualified individuals as defined in the Amount, 
Duration, and Scope of Services found in Attachment 
3.1 A and B, Supplement I § !3d Rehabilitative 
Services; and 

4. Delivered services as documented are consistent 
with recipients' Individual Service Plans, invoices 
submitted, and specified service limitations. 

§ I 0.2. Mental health services utilization criteria. 

Utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460-03·3.1100. 

A. Intensive in-home services for children and 
adolescents. 

1. At admission, an appropriate assessment is made 
and documented that service needs can best be met 
through intervention provided typically but not solely 
in the client's residence; service shall be 
recommended in the Individual Service Plan (ISP) 
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which shall be fully completed within 30 days of 
initiation of services. 

2. Services shall be delivered primarily in the family's 
residence. Some services may be delivered while 
accompanying family members to community agencies 
or in other locations. 

3. Services shall be used when out-of-home placement 
is a risk and when services that are far more 
intensive than outpatient clinic care are required to 
stabilize the family situation, and when the client's 
residence as the setting for services is more likely to 
be successful than a clinic. 

4. Services are not appropriate for a family in which 
a child has run away or a family for which the goal 
is to keep the family together only until an 
out-of-home placement can be arranged. 

5. Services shall also be used to facilitate the 
transition to home from an out-of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successful. 

6. At least one parent or responsible adult with whom 
the child is living must be willing to participate in 
in-home services, with the goal of keeping the child 
with the family. 

7. The provider of intensive in-horne services for 
children and adolescents shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

8. The billing unit for intensive in-horne service is one 
hour. Although the pattern of service delivery may 
vary, in-home service is an intensive service provided 
to individuals for whom there is a plan of care in 
effect which demonstrates the need for a minimum of 
five hours a week of intensive in-home service, and 
includes a plan for service provision of a minimum of 
five hours of service delivery per client/family per 
week in the initial phase of treatment. It is expected 
that the pattern of service provision may show more 
intensive services and more frequent contact with the 
client and family initially with a lessening or tapering 
off of intensity toward the latter weeks of service. 
Intensive in-home services below the five-hour a week 
minimum may be covered. However, variations in this 
pattern must be consistent with the individual service 
plan. Service plans must incorporate a discharge plan 
which identifies transition from intensive in-home to 
less intensive or nonhome based services. 

9. The intensity of service dictates that caseload sizes 
should be six or fewer cases at any given time. If on 
review caseloads exceed this limit, the provider will 
be required to submit a corrective action plan 
designed to reduce caseload size to the required limit 
unless the provider can demonstrate that enough of 

the cases in the caseload are moving toward discharge 
so that the caseload standard will be met within three 
months by attrition. Failure to maintain required 
caseload sizes in two or more review periods may 
result in termination of the provider agreement unless 
the provider demonstrates the ability to attain and 
maintain the required caseload size. 

10. Emergency assistance shall be available 24 hours 
per day, seven days a week. 

B. Therapeutic day treatment for children and 
adolescents. 

I. Therapeutic day treatment is appropriate for 
children and adolescents who meet the DMHMRSAS 
definitions of "serious emotional disturbance" or "at 
risk of developing serious emotional disturbance" and 
who also meet one of the following: 

a. Children and adolescents who require year-round 
treatment in order to sustain behavioral or 
emotional gains. 

b. Children and adolescents whose behavior and 
emotional problems are so severe they cannot be 
handled in self-contained or resource emotionally 
disturbed (ED) classrooms without: 

(I) This programming during the school day; or 

(2) This programming to supplement the school day 
or school year. 

c. Children and adolescents who would otherwise be 
placed on homebound instruction because of severe 
emotional/behavior problems that interfere with 
learning. 

d. Children and adolescents who have deficits in 
social skills, peer relations, dealing with authority; 
are hyperactive; have poor impulse control; are 
extremely depressed or marginally connected with 
reality. 

e. Children in preschool enrichment and early 
intervention programs when the children's 
emotional/behavioral problems are so severe that 
they cannot function in these programs without 
additional services. 

2. The provider of therapeutic day treatment for child 
and adolescent services shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

3. The minimum staff-to-youth ratio shall ensure that 
adequate staff is available to meet the needs of the 
youth identified on the ISP. 

4. The program shall operate a minimum of two hour 
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per day and may offer flexible program hours (i.e. 
before or after school or during the summer). One 
unit of service is defined as a minimum of two hours 
but less than three hours in a given day. Two units of 
service are defined as a minimum of three but less 
than five hours in a given day; and three units of 
service equals five or more hours of service. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be billable. These restrictions apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled activities. 

5. Time for academic instruction when no treatment 
activity is going on cannot be included in the billing 
unit. 

6. Services shall be provided following a diagnostic 
assessment when authorized by the physician, licensed 
clinical psychologist, licensed professional counselor, 
licensed clinical social worker or certified psychiatric 
nurse and in accordance with an ISP which shall be 
fully completed within 30 days of initiation of the 
service: 

C. Day treatment/partial hospitalization services shall be 
provided to adults with serious mental illness following 
diagnostic assessment when authorized by the physician, 
licensed clinical psychologist, licensed professional 
counselor, licensed clinical social worker, or certified 
psychiatric nurse, and in accordance with an ISP which 
shall be fully completed within 30 days of service 
initiation. 

1. The provider of day treatment/partial hospitalization 
shall be licensed by DMHMRSAS. 

2. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site may 
be included as part of -the reimbursable unit However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

3. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabilization. Admission and services longer than 90 
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calendar days must be authorized based upon a 
face-to-face evaluation by a physician, licensed clinical 
psycholo gist, licensed professional counselor, licensed 
clinical social worker, or certified psychiatric nurse. 

D. Psychosocial rehabilitation services shall be provided 
to those individuals who have mental illness or mental 
retardation, and who have experienced long-term or 
repeated psychiatric hospitalization, or who lack daily 
living skills and interpersonal skills, or whose support 
system is limited or nonexistent, or who are unable to 
function in the community without intensive intervention 
or when long-term care is needed to maintain the 
individual in the community. 

1. Services shall be provided following an assessment 
which clearly documents the need for services and in 
accordance with an ISP which shall be fully 
completed within 30 days of service initiation. 

2. The provider of psychosocial rehabilitation shall be 
licensed by DMHMRSAS. 

3. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service is defined as a minimum of two but less than 
four hours on a given day. Two units are defined as 
at least four but less than seven hours in a given day. 
Three units of service shall be defined as seven or 
more hours in a given day. Transportation time to and 
from the program site may be included as part of the 
reimbursement unit. However, transportation time 
exceeding 25% of the total daily time spent in the 
service for each individual shall not be covered. These 
restrictions apply only to transportation to and from 
the program site. Other program-related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

4. Time allocated for field trips may be used to 
calculate time and units if the goal is to provide 
training in an integrated setting, and to increase the 
client's understanding or ability to access community 
resources. 

E. Admission to crisis intervention services is indicated 
following a marked reduction in the individual's 
psychiatric, adaptive or behavioral functioning or an 
extreme increase in personal distress. Crisis intervention 
may be the initial contact with a client 

I. The provider of crisis intervention services shall be 
licensed as an Outpatient Program by DMHMRSAS. 

2. Client-related activities provided in association with 
a face-to-face contact are reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
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provided on an emergency basis. 

4. For individuals receiving scheduled, short-term 
counseling as part of the crisis intervention service, an 
ISP must be developed or revised to reflect the 
short-term counseling goals by the fourth face-to-face 
contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30-day 
period from the time of the first face-to-face crisis 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis contacts. 

6. Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed, 
provided the provision of out-of-clinic services is 
clinically /programmatically appropriate. When travel is 
required to provide out-of-clinic services, such time is 
reimbursable. Crisis intervention may involve the 
family or significant others. 

F. Case management. 

1. Reimbursement shall be provided only for "active" 
case management clients, as defined. An active client 
for case management shall mean an individual for 
whom there is a plan of care in effect which requires 
regular direct or client~related contacts or activity or 
communication with the client or families, significant 
others, service providers, and others including a 
minimum of one face~to~face client contact within a 
90-day period. Billing can be submitted only for 
months in which direct or client~related contacts, 
activity or communications occur. 

2. The Medicaid eligible individual shall meet the 
DMHMRSAS criteria of serious mental illness, serious 
emotional disturbance in children and adolescents, or 
youth at risk of serious emotional disturbance. 

3. There shall be no maximum service limits for case 
management services. 

4. The ISP must document the need for case 
management and be fully completed within 30 days of 
initiation of the service, and the case manager shall 
review the ISP every three months. The review will 
be due by the last day of the third month following 
the month in which the last review was completed. A 
grace period will be granted up to the last day of the 
fourth month following the month of the last review. 
When the review was completed in a grace period, 
the next subsequent review shall be scheduled three 
months from the month the review was due and not 
the date of actual review. 

5. The ISP shall be updated at least annually. 

§ 10.3. Mental retardation utilization criteria. 

Utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460-03-3.1100. 

A. Appropriate use of day health and rehabilitation 
services requires the following conditions shall be met: 

1. The service is provided by a program with an 
operational focus on skills development, social learning 
and interaction, support, and supervision. 

2. The individual shall be assessed and deficits must 
be found in two or more of the following areas to 
qualify for services: 

a. Managing personal care needs, 

b. Understanding verbal commands and 
communicating needs and wants, 

c. Earning wages without intensive, frequent and 
ongoing supervision or support, 

d. Learning new skills without planned and 
consistent or specialized training and applying skills 
learned in a training situation to other 
environments, 

e. Exhibiting behavior appropriate to time, place 
and situation that is not threatening or harmful to 
the health or safety of self or others without direct 
supervision, 

f. Making decisions which require informed consent, 

g. Caring for other needs without the assistance or 
personnel trained to teach functional skills, 

h. Functioning in community and integrated 
environments without structured, intensive and 
frequent assistance, supervision or support. 

3. Services for the individual shall be preauthorized 
annually by DMHMRSAS. 

4. Each individual shall have a written plan of care 
developed by the provider which shall be fully 
complete within 30 days of initiation of the service, 
with a review of the plan of care at least every 90 
days with modification as appropriate. A 10-day grace 
period is allowable. 

5. The provider shall update the plan of care at least 
annually. 

6. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting plan of care goals. 
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7. The program shall operate a minimum of two 
continuous hours in a 24~hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be at least four but less than seven hours on a 
given day. Three units of service shall be defined as 
seven or more hours in a given day. Transportation 
time to and from the program site may be included 
as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

8. The provider shall be licensed by DMHMRSAS. 

B. Appropriate use of case management services for 
persons with mental retardation requires the following 
conditions to be met: 

l. The individual must require case management as 
documented on the consumer service plan of care 
which is developed based on appropriate assessment 
and supporting data. Authorization for case 
management services shall be obtained from 
DMHMRSAS Care Coordination Unit annually. 

2. An active client shall be defined as an individual 
for whom there is a plan of care in effect which 
requires regular direct or client-related contacts or 
communication or activity with the client, family, 
service providers, significant others and other entities 
including a minimum of one face-to-face contact 
within a 90-day period. 

3. The plan of care shall address the individual's 
needs in all life areas with consideration of the 
individual's age, primary disability, level of functioning 
and other relevant factors. 

a. The plan of care shall be reviewed by the case 
manager every three months to ensure the identified 
needs are met and the required services are 
provided. The review will be due by the last day of 
the third month following the month in which the 
last review was completed. A grace period will be 
given up to the last day of the fourth month 
following the month of the prior review. When the 
review was completed in a grace period, the next 
subsequent review shall be scheduled three months 
from the month the review was due and not the 
date of the actual review. 

b. The need for case management services shall be 
assessed and justified through the development of an 
annual consumer service plan. 

4. The individual's record shall contain adequate 
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documentation concerning progress or lack thereof in 
meeting the consumer service plan goals. 

§ ll.l. Scope. 

PART XI. 
GENERAL OUTPATIENT PHYSICAL 

REHABILITATION SERVICES. 

A. Medicaid covers general outpatient physical 
rehabilitative services provided in outpatient settings of 
acute and rehabilitation hospitals and by rehabilitation 
agencies which have a provider agreement with the 
Department of Medical Assistance Services (DMAS). 

B. Outpatient rehabilitative services shall be prescribed 
by a physician and be part of a written plan of care. 

§ 11.2. Covered outpatient rehabilitative services. 

Covered outpatient rehabilitative services shall include 
physical therapy, occupational therapy, and 
speech-language pathology services. Any one of these 
services may be offered as the sole rehabilitative service 
and shall not be contingent upon the provision of another 
service. 

§ 11.3. Eligibility criteria for outpatient rehabilitative 
services. 

To be eligible for general outpatient rehabilitative 
services, the patient must require at least one of the 
following services: physical therapy, occupational therapy, 
speech-language pathology services, and respiratory 
therapy. All rehabilitative services must be prescribed by 
a physician. 

§ 11.4. Criteria for the provision of outpatient rehabilitative 
services. 

All practitioners and providers of services shall be 
required to meet state and federal licensing and/or 
certification requirements. 

A. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

l. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
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are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

B. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

I. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

C. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 

Audiology and Sj>eeell Speech-Language Pathology, or, 
if exempted from licensure by statute, meeting the 
requirements in 42 CFR 440 IIO(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in subdivision 
Bl above. The program must meet the requirements 
of 42 CFR 405.1719(c). At least one qualified 
speech-language pathologist must be present at all 
times when speech-language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 11.5. Authorization for services. 

A. General ph)sieal rehabilitalive Physical therapy, 
occupational therapy, and speech-language pathology 
services provided in outpatient settings of acute and 
rehabilitation hospitals &00 by , rehabilitation agencies , 
home health agencies, or school divisions shall include 
authorization for up to 24 visits by each ordered 
rehabilitative service wi!ftift a 6G-dey pefletl annually . A 
reeipient may reeetve a maximum ef. 4% ¥isits ansually 
W:itltoot aetlieFizatieR. The provider shall maintain 
documentation to justify the need for services. A visit shall 
be defined as the duration of time that a rehabilitative 
therapist is with a client to provide services prescribed by 
the physician. Visits shall not be defined in measurements 
or increments of time. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized by liSiftg !lie Rehabilila!ien 
Treatment AHtheri•atiea ffirm (BMAS 12§). This re<tl!eSI 
HHiSI be sigBOO &00 tlale<l by a pllysieian . Documentation 
for medical justification must include physician orders or 
a plan of care signed by the physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. Periods of care beyond those allowed which have 
not been authorized by DMAS shall not be approved for 
payment. 

§ 11.6. Documentation requirements. 

A. Documentation of general outpatient rehabilitative 
services provided by a hospital-based outpatient setting , 
home health agency, school division, or a rehabilitation 
agency shall, at a minimum: 

I. describe the clinical signs and symptoms of the 
patient's condition; 
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2. include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. include a copy of the physician's orders and plan of 
care; 

5. include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

6. describe changes in each patient's condition and 
response to the rehabilitative treatment plan; and 

7. describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the 
patient's discharge destination. 

B. Services not specifically documented in the patient"s 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

§ 11.7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical rehabilitative services: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
:Iocumented in the patient's medical record as having been 
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rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Rehabilitation care is to be terminated regardless of 
the approved length of stay when further progress toward 
the established rehabilitation goal is unlikely or when the 
services can be provided by someone other than the 
skilled rehabilitation professional. 

VR 460-03-3.1301. Nursing Facility and MR Criteria. 

PART I. 
NURSING FACILITY CRITERIA. 

* 1-o § 1.1 NlHsiftg faelli!y eriteria; Introduction. 

A. Traditienally, !he ffl6t!el ffiF !HIF5lftg faelli!y eare !>as 
been faelli!y eF isstiMiesally 1>aset1; bewever, it is 
impertaHt te- reeegRize tftftt !HIF5lftg fa.eHity eare seFviees 
ffift be delivered ffif!sffie a !HIF5lftg -. Nursing faelli!y 
eare is !he previsiea ef serviees regardless ef !he speeffie 
settffigo H is !he eare rallier thaft !he seltiftg ift wbieb H is
FenflereEl tftftt is sigaiHeaat. The criteria for assessing an 
individual"s eligibility for Medicaid payment of long-term 
care ( nursing facility or community-based care ) are 
tHvided iftift consist of two areffi components : (i) 
functional capacity (the degree of assistance an individual 
requires to complete activities of daily living) and (ii) 
medical or nursing needs. An individual must meet both 
functional capacity requirements and have a medical 
condition which requires medical or nursing management 
on a dmly basis in order to qualify for Medicaid payment 
for nursing facility or community-based care. An exception 
may be made when the individual does not meet the 
functional capacity requirement but the individual does 
have a health condition that requires the daily direct 
services of a licensed nurse that cannot be managed on 
an outpatient basis. 

B. The preadmission screening process ftlfH'lffi -tfte 
begifi:RiHg el preauthorizes a continuum of long-term care 
services available to an individual under the Virginia 
Medical Assistance Program. Nursing facilities' 
preadmission screenings are performed by agencies 
contracted with the Department of Medical Assistance 
Services (DMAS) to authorize Medicaidjunded long-term 
care. The authorization of Medicaidjunded long-term care 
may be rescinded by the nursing facility or by DMAS at 
any point that the individual is determined not to meet 
the criteria for nursing facility care. Nursiag !aeil4ty 
Medicaidfunded long-term care services are covered by 
the program for individuals whose needs meet the criteria 
established by program regulations. Placement in a 
noninstitutional setting shall be considered before nursing 
faczlity placement is sought. 

C. Nursing facilities must conduct a comprehensive, 
accurate, standardized, reproducible assessment of each 
resident's functional capacity and medical and nursing 
needs . This assessment must be conducted no later than 
14 days after the date of admission and promptly after a 
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significant change in the resident's physical or mental 
condition. Prior to an individual's admission, the nursing 
faczlity must review the completed preadmission screening 
forms to ensure that appropriate nursing facility 
admission criteria have been met. If at any time during 
the course of the resident's stay, it is determined that the 
resident does not meet nursing facility criteria as defined 
in the State Plan for Medical Assistance, the nursing 
facility must initiate discharge of such resident. 

The Department of Medical Assistance Services shall 
conduct a valiflatiaH survey of the assessments completed 
by nursing facilities to determine that services provided to 
the residents are medieally Beeessaey meet nursing faczlity 
criteria and that needed services are provided. 

D. The criteria for nursing facility care under the 
Virginia Medical Assistance Program are contained herein. 
An individual's need for care must meet tb:is these criteria 
before any authorization for payment by Medicaid will be 
made for either institutional or noninstitutional long-term 
care services. ReimbaFSemeH:t te flttf'9iftg faeilities fat: 
resideBts FeEfHiriRg Sfleeializeel eare sllaH t1tlly be maele efi

a eeatraetaal bashr. The nursing home preadmission 
screening team is responsible for documenting on the 
Long-Term Care Assessment Process Instrument (DMAS-95) 
that the individual meets the criteria for nursing facility 
care and for authorizing admission to Medicaidfunded 
long-term care. The rating of functional dependencies on 
the DMAS-95 must be based on the individual's ability to 
function in a community environment, not including any 
institutionally induced dependence. The nursing facility is 
also responsible for documenting, upon admission and on 
an ongoing basis, that the individual meets and continues 
to meet nursing facility criteria. For this purpose, the 
nursing facility will use the minimum data set (MDS). 

~ :1., § 1.2. Criteria for nursing facility care using the 
DMAS-95. 

A. Functional dependency alone is not sufficient to 
demonstrate the need for nursing facility care. 

B. Except as provided for in § 1.0 A, an individual may 
only be considered to meet the nursing facility care sftaH 
be the pro·;ision <* se.,·iees ffir jleffi6HS wiHlse lteal!lt 
Hee<!s f<l<ll'ire meeieal aH<! flttf'9iftg SHpervision Elf """"' 

'fhese serviees may be provieee iH VflfieHs settings, 
iastittttiaaal afrd RaRiRstitatiaaal. criteria when both the 
functional capacity of the individual and his medical or 
nursing needs mast be- eensidered ifl- determiaiag the 
appPopriateness <* eare meet the following requirements . 
Even when an individual meets nursing facility criteria, 
placement in a noninstitutional setting shall be considered 
before nursing facility placement is sought. 

&. 1. Functional capacity. 

a. Individuals may be considered appropriate to 
meet the functional capacity requirements for 
nursing facility care when one of the following 

describes their functional capacity as documented 
on the DMAS-95 consistent with the directions for 
completion of the form included in the Long-Term 
Care Information System Assessment Process 
manual: 

1-o Hate<~ dependent iH twa !& !oof <* !be Aeti'filies <* 
DfH.Iy- L.f¥l.H% (Heffis. 1-7-)-, aH-fr alfl& r-ateft 
semi depeaeent Elf dependent iH Behavior Patrem aH<! 
Orientation fl!em S);- aH<! semi dependent iH 
Medieation l.dministralioa fltem *-

:1., ( 1) Rated dependent in two to four of the 
Activities of Daily Living (Items 1-7), and also rated 
semi-dependent or dependent in Behavior Pattern 
and Orientation (Item 8), and semi-dependent in 
Joint Motion (Item 11) or dependent in Medication 
Administration . 

& (2) Rated dependent in five to seven of the 
Activities of Daily Living (Items 1-7), and also rated 
dependent in Mobility. 

+. (3) Rated semi-dependent in two to seven of the 
Activities of Daily Living (Items 1-7) and also rated 
dependent in Mobility (Item 9), and Behavior 
Pattern and Orientation (Item 8). All iadividHal iH 
!llis eategary will Ret be appropriate ffir flttf'9iftg 
ffieility eare llllless lle alsa lias a me<lieal eoadilioa 
reijHiriag treatmeat Elf observaliaa by R fHH'Seo 

&. Plaeemeat iH a aoaias!i!H!ioaal set!iHg - be 
eoasidered befere flttf'9iftg lleffie plaeemeR! is S6llglfr. 

~ & Faaetiaaal s!atHlT. 

b. The rating of functional dependencies on the 
DMAS-95 must be based on the individual's ability 
to function in a community environment, not 
including any institutionally induced dependence. 

The following abbreviations shall mean: 

I independent; d semi-dependent; D 
dependent; MH ~ mechanical help; HH ~ human 
help. 

l'c (1) Bathing 

1-o (a) Without help (I) 

:~., (b) MH only (d) 

& (c) HH only (D) 

+. (d) MH and HH (D) 

So (e) Is bathed (D) 

&. ( 2) Dressing 
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h (a) Without help (I) 

;!, (b) MH only (d) 

& (c) HH only (D) 

+. (d) MH and HH (D) 

~ (e) Is dressed (D) 

&. (/) Is not dressed (D) 

&. (3) Toileting 

t, (a) Without help day and night (I) 

;!, (b) MH only (d) 

& (c) HH only (D) 

+. (d) MH and HH (D) 

~ (e) Does not use toilet room (D) 

&. ( 4) Transferring 

h (a) Without help (I) 

;!, (b) MH only (d) 

&. (c) HH only (D) 

+. (d) MH and HH (D) 

~ (e) Is transferred (D) 

&. (/) Is not transferred (D) 

£ (5) Bowel Function 

h (a) Continent (I) 

;!, (b) Incontinent less than weekly (d) 

& (c) Ostomy - self-care (d) 

+. (d) Incontinent weekly or more (D) 

~ (e) Ostomy - not self-care (D) 

Fo (5) Bladder Function 

h (a) Continent (I) 

;!, (b) Incontinent less than weekly (d) 

&. (c) External device - self-care (d) 

+. (d) Indwelling catheter - self-care (d) 

~ (e) Ostomy - self-care (d) 
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!h (/) Incontinent weekly or more (D) 

"" (g) External device - not self-care (D) 

& (h) Indwelling catheter - not self-care (D) 

9o (i) Ostomy - not self-care (D) 

&. (7} Eating/Feeding 

h (a) Without help (I) 

;!, (b) MH only (d) 

3-o (c) HH only (D) 

+. (d) MH and HH (D) 

~ (e) Spoon fed (D) 

&. (/) Syringe or tube fed (D) 

"" (g) Fed by IV or clysis (D) 

&. (8) Behavior Pattern and Orientation 

h (a} Appropriate or Wandering/Passive less than 
weekly + Oriented (I) 

;!, (b) Appropriate or Wandering/Passive less than 
weekly + Disoriented - Some Spheres (I) 

& (c) Wandering/Passive Weekly or More + 
Oriented (I) 

+. (d) Appropriate or Wandering/Passive less than 
weekly + Disoriented - All Spheres (d) 

~ (e) Wandering/Passive Weekly or more + 
Disoriented - Some or All Spheres (d) 

&. (f) Abusive; Aggressive/Disruptive less than weekly 
+ Oriented or Disoriented (d) 

"" (g) Abusive/ Aggressive/Disruptive weekly or more 
+ Oriented (d) 

&. (h) Abusive/ Aggressive/Disruptive weekly or more 
+ Disoriented (D) 

9o (9) Mobility 

tt (a} Goes outside without help (I) 

lr. (b) Goes outside MH only (d) 

"' (c) Goes outside HH only (D) 

th (d) Goes outside MH and HH (D) 

"' (e) Confined - moves about (D) 
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f, (/) Confined - does not move about (D) 

* ( 1 OJ Medication Administration 

1r. (a) No medications (I) 

1r. (b) Self administered - monitored less than weekly 
(I) 

e, (c) By lay persons, monitored less than weekly (I) 

do (d) By Licensed/Professional nurse and/or 
monitored weekly or more (D) 

e, (e) Some or all by Professional nurse (D) 

l+. ( 11) Joint Motion 

1r. (a) Within normal limits (I) 

1r. (b) Limited motion (d) 

e, (c) Instability - corrected (I) 

do (d) Instability - uncorrected (D) 

e, (e) Immobility (D) 

2. Medical or nursing needs. k An individual with 
medical or nursing needs is an individual who has a 
medical condition which requires the skills of a 
physician or a licensed nurse to oversee his care on a 
daz1y basis in order to render direct care or to 
supervise the care of trained nursing assistants. The 
skills of a physician or licensed nurse are required 
when: 

a. The individual's medical condition requires 
observation and assessment to assure evaluation of 
the person's need for modzfication of treatment or 
additional medical procedures to prevent 
destabz1ization and the person has demonstrated an 
inability to self observe or evaluate the need to 
contact skilled medical professionals. 

b. The potential for the individual's medical 
instability is high or medical instability exists due 
to the complexity created by the person's multiple, 
interrelated medical conditions. 

c. The individual requires at least one of the 
following ongoing medical/nursing care: 

h ( 1) Application of aseptic dressings; 

;!, ( 2) Routine catheter care; 

& (3) Inhala!ian Respiratory therapy af!er !lie 
Fegimen has beeft eslablishell; 

+. (4) Supervision for adequate nutrition and 
hydration for patients individuals who , ffi!e !6 
physieal ar meoW impaiFmen!s, IH'e Stibjeet !6 show 
clinical evidence of malnourishment or dehydration; 

So Rautilte eore !6 eonneetion witlt plaster easts, 
Dm:ees; 9f simHaf Eleviees; 

&, Physieal, aeeupatioRal, speeelr, ar atlteF therapy; 

'1-o (5) TheFapies, Therapeutic exercise and 
positioning !6 maintain ar stFeRgtheft mHSele taoe, !6 
f}feVeflt eaetmetures, Eleeubiti, aae EleteriamtieB ; 

& (6) Routine care of colostomy or ileostomy or 
management of neurogenic bowel and bladder ; 

flo (7) Use of physical or chemical restraints 
iRehHiiRg bearails, seft biRIIeFS, aB<! wlteelehaiF 
suppo•!s ; 

* (8) Routine skin care to prevent <leeubi!i 
pressure ulcers for individuals who are immobile ; 

l+. (9) Care of small uncomplicated <leeubiti 
pressure ulcers , and local skin rashes; or 

~ (10) QbseF¥a!ian Management of those with 
sensory, metabolic, ElftEI. or circulatory impairment 
fflf' po!eR!ial with demonstrated clinical evidence of 
medical eompliea!ians instability . 

( 11) Chemotherapy 

( 12) Radiation 

( 13) Dialysis 

( 14) Suctioning 

( 15) Tracheostomy care 

( 16) Infusion therapy 

(17) Oxygen 

B: Sef\·iees reftti:iriag fft6Fe iateBsive fttH'SiBg eftfe; saeh 
as W6Hft<!s ar lesiefts Fe~HiFlRg <laily """"' ftH!Fi!iORal 
<lefieieneies lea<liftg !6 speeiali•e<l #ee<ling, aB<! paralysis ar 
~ BeaefittiBg frem rehabilitatiea, sftaH ee reimbttrsed: 
at a ltigher Fate, 

&. 'l'lte Hftat <lete•mina!ian fflf' fttH'SiBg faetli!y eore -
be base<! 6ft !lie in<li'ri<lual's ttee<1 fflf' me<lieal aB<! fttH'SiBg 
management ~htFSiRg faetli!y eare effieFla IH'e iR!en<le<l 
eaty as guidelines. PF6#essional ju<lgmeat must always be 
ase<1 !6 SSSHre appFapFiateness at """"' 

Even when an individual meets nursing facility 
criteria, provision of services in a noninstitutional 
setting shall be considered before nursing facility 
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placement is sought. 

§ 1.3. Summary of nursing facility criteria. 

A. An individual shall be determined to meet the 
nursing facility criteria when: 

1. The individual has both limited functional capacity 
and requires medical or nursing management 
according to the requirements of this section/ or 

2. The individual is rated dependent in some 
functional limitations, but does not meet the 
junctional capacity requirements, and the individual 
requires the dally direct services of a licensed nurse 
that cannot be managed on an outpatient basis (e.g., 
clinic, physician visits, home health services). 

B. An individual shall not be determined to meet 
nursing facility criteria when one of the following specific 
care needs describes his condition: 

1. An individual who requires minimal assistance with 
activities of daily living, including those persons 
whose only need in all areas of junctional capacity is 
for prompting to complete the activity; 

2. An individual who independently uses mechanical 
devices such as a wheelchair, walker, crutch, or cane; 

3. An individual who requires limited diets such as a 
mechanically altered, low salt, low residue, diabetic, 
reducing, and other restn.ctive diets; 

4. An individual who requires medications that can be 
independently self-administered or administered by the 
caregiver; 

5. An individual who requires protection to prevent 
him from obtaining alcohol or drugs or to address a 
social/environmental problem; 

6. An individual who requires minimal observation or 
assistance by staff for confusion, memory impairment, 
or poor judgment; 

7. An individual whose primary need is for behavioral 
management; 

8. An individual who requires observation of a 
chronic health care condition which is stable, not 
requiring frequent adjustment of an established 
treatment regime and which can be safely managed 
by nonskilled caregivers. 

§ 1.4. Evaluation to determine eligibility for Medicaid 
payment of nursing facility or home and community-based 
care services. 

A. Once the nursing home preadmission screening 
committee evaluator (evaluator) has determined whether 
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or not an individual meets the nursing facility criteria, the 
evaluator must determine the most appropriate and 
cost-effective means of meeting the needs of the 
individual. The evaluator must document a complete 
assessment of all the resources available for that 
individual in the community (i.e., the immediate family, 
other relatives, other community resources and other 
services in the continuum of long~term care which are less 
intensive than nursing facility level of care services. 

B. The evaluator shall be responsible for preauthorizing 
Medicaid-funded long-term care according to the needs of 
each individual and the support required to meet those 
needs. 

I. The evaluator shall not authorize Medicaid-funded 
long-term care (nursing facility or community-based 
waiver services) for any individual who does not meet 
nursing facility criteria. 

2. The evaluator shall authorize community-based 
waiver services as an alternative to nursing -facility 
care only for an individual who meets the nursing 
facility level of care and who is in imminent risk of 
nursing home placement without waiver services. 
Imminent risk of nursing facility placement shall be 
determined by assessing the likelihood that the 
individual will be placed in a nursing facility if 
community~based waiver services are not offered. This 
assessment must be documented either on the 
DMAS-95 or in a separate attachment for every 
individual authorized to receive nursing facility or 
community~based waiver services. In order to 
authorize community-based waiver services, the 
evaluator must document that the individual is at 
imminent risk of nursing facility placement by finding 
that one of the following conditions is met: 

a. Application for the individual to a nursing 
facility has been made and accepted. 

b. The individual has been cared for in the home 
prior to the assessment and experience is available 
that demonstrates a deterioration in the individual's 
health care condition or change in available support 
has occurred which prevents former care 
arrangements from meeting the individual's need. 
Examples of such evidence may be, but shall not 
necessarily be limited to: 

( 1) Recent hospitalizations, 

(2) Attending physician documentation, or 

(3) Reported findings from medical or social service 
agencies. 

c. There has been no change in condition or 
available support but evidence is avmlable that 
demonstrates the individual's medical and nursing 
needs are not being met. Examples of such 
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evidence may be, but shall not necessarily be 
limited to: 

(1) Recent hospitalizations, 

(2) Attending physician documentation, or 

(3) Reported findings from medical or social service 
agencies. 

3. The evaluators shall authorize Medicaidfunded 
nursing facz1ity care for an individual who meets the 
nursing facility criteria only when services in the 
community are either not a feasible alternative or the 
individual or the individual's representative rejects the 
evaluator's plan for community services. The 
evaluator must document that the option of 
community-based alternatives has been explained, the 
reason community-based services were not chosen, 
and have this document signed by the client or 
client's pn'mary caregivers. 

t &, Speeifie seFviees wftieft oo ft6t meet !he - ffif 
fttii'Siftg !aeHHy """"' 

It tare - - 00 "'* - !he - ffif fttii'Siftg !aeHHy eare iaelH<Ie, !>tit are ft6t l!mite<l !6; !he lel!ewing: 

h Miaimal assistaaee will> aeti'Jities at <laily li¥iHff, 

;!, Iaaepea<left! liSe at meehaaieal <leYlees SHe!> as a 
wlieeleh:air, waHrer, eR:ttelt; 6f ease;-

a, biffilte<l diets SHe!> as meehaaieally altere<!; lew sa#, 
lew resieh±e, diabetie, redaeiag, aad etheF restrietive -47 Me<lieatiens t.ft.e+ ""* l>e- inae~eaaenlly 
sella<leaiRisleFe<l 61' a<lmiaisteFed by !he intll·;iE!Hal 
wHit miaimal Sli~eF'lisiaB; 

5o 'l'l!e ~roteetiea at !he j'l6lient te j}FCYe!lt l>iffi ffifm 
ebteining ft(eehft( 61' <IAigs, 61' ff6m eoa!Foft!iag an 
aapleasaftt sitaatiaB; & 

!to Minimal ebservatiea 61' assislaaee by stefl ffif 
eanflisiaa, memary impairmeat, Sf flBSf jH:dgment. 

~ Sf'eeial atteft!iea shall he gl¥en te inrliviaHals who 
reeel¥e ~syehiatrie treatment 'fhese iHai'liaHa!s ffiHsl als6 

have eare H<!e<ls - meet !he - ffif fttii'Siftg faeHlty 

""""' 
t !to SHIHIH!IFy. 

In j'l6lient ~laeemeft!, all available resourees ffiHsl he 
"*~loFerl, ~ !he immediate J'amily; etlieT relatives, hmne 
ftea.l.Hl serviees, ftftd etftef: eamlfHlftity resaarees. When 
a~plying !he eri!eria, ~rimary eensiE!eratien ls te he gi¥eft 
t6 the atilizaHaR ef available eammunity/family resaarees. 

§ 1.5. Criteria for continued nursing facility care using the 
minimum data set (MDS). 

Individuals may be considered appropriate for nursing 
facility care when one of the following describes their 
functional capacity as recorded on the Minimum Data Set 
(MDS) of the Resident Assessment Instrument that is 
specified by the Commonwealth: 

1. The individual meets criteria for two to four of the 
Activities of Daily Living, plus Behavior and 
On'entation, and Joint Motion. 

2. The individual meets criteria for five to seven of 
the Activities of Daily Living and also for 
Locomotion. 

3. The individual meets criteria for two to seven of 
the Activities of Daily Living and also for 
Locomotion, and Behavior and Orientation. An 
individual in this category will not be appropriate for 
nursing faczlity care unless he also has a medical 
condition requiring treatment or observation by a 
nurse. 

§ 1.6. Definitions based on the MDS. 

A. Activities of Daily Living ( ADLs). 

1. Transfer (subdivision E 1 b). In order to meet this 
ADL, the individual must score a 1, 2, 3, 4, or 8 as 
described below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during 
last 7 days 

b. (1) Supervision - Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3 + times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
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who neither transferred from bed nor moved 
between locations over the entire 7-day period. 

2. Dressing (subdivision E I d). In order to meet this 
ADL, the individual must score a I, 2, 3, 4, or 8 as 
described below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only I or 2 times during 
last 7 days 

b. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3+ times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day period. 

3. Eating (subdivision E I e). In order to meet this 
ADL, the individual must score a I, 2, 3, 4, or 8 as 
described below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only I or 2 times during 
last 7 days 

b. (I) Supervision - Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3+ times - OR - more help provided only 
I or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
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performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

f. (8J Activity dzd not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who nezther transferred from bed nor moved 
between locations over the entire 7-day period, or 

g. To meet this ADL, one of the following is 
checked: 

( 1) Subdivision L 4 a Parenteral or intravenous 

(2) Subdivision L 4 b Feeding tube 

(3J Subdivision L 4 c Syringe (oral feeding) 

4. Toilet Use (subdivision E I /). In order to meet this 
ADL, the individual must score a I, 2, 3, 4, or 8 as 
described below: 

a. (OJ Independent - No help or oversight - OR -
help/oversight provided only I or 2 times during 
last 7 days 

b. ( 1) Supervision · Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2J Limited assistance - Resident highly involved 
in activity; received physical help in guzded 
maneuvering of limbs or other nonweight bearing 
assistance 3+ times - OR - more help provided only 
I or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

f. (8J Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7 -day period. 

5. Bathing (subdivision E 3 a). To meet this ADL, the 
individual must score a 1, 2, 3, 4, or 8 as described 
below: 

a. (OJ Independent - no help provided. 
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b. (I) Supervision - oversight help only 

c. (2) Physical help limited to transfer only 

d. (3) Physical help in part of bathing activity 

e. (4) Total dependence 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day period. 

6. Bladder continence (subdivision F I b). In order to 
meet this ADL, the individual must score a 2, 3, or 4 
in this category: 

a. (0) Continent - Complete control 

b. ( 1) Usually continent - incontinent episodes once 
a week or less 

c. ( 2) Occasionally incontinent - 2 + times a week 
but not daily 

d. (3) Frequently incontinent - tended to be 
incontinent daily, but some control present (e.g., on 
day shift) 

e. (4) Incontinent - Had inadequate control; multiple 
daily episodes or 

f. To meet this ADL, one of the following is 
checked: 

(I) Subdivision F 3 b external cathether 

( 2) Subdivision F 3 c indwelling catheter 

7. Bowel continence (subdivision F 1 a). In order to 
meet this ADL, the individual must score a 2, 3, or 4 
in this category: 

a. (0) Continent - Complete control 

b. (I) Usually continent - control problems less than 
weekly 

c. (2) Occasionally incontinent - once a week 

d. (3) Frequently incontinent - 2-3 times a week 

e. (4) Incontinent - Had inadequate control all (or 
almost all) of the time, or 

f. To meet this ADL, Subdivision F 3 h, ostomy is 
checked. 

B. Joint motion (subdivision E 4). 

In order to meet this category, at least one of the 
following must be checked: 

I. Subdivision E 4 c - Contracture to arms, legs, 
shoulders, or hands 

2. Subdivision E 4 d - Hemiplegia/hemiparesis 

3. Subdivision E 4 e - Quadriplegia 

4. Subdivision E 4 f - Arm - partial or total loss of 
voluntary movement 

5. Subdivision E 4 g - Hand - lack of dexterity (e.g., 
problem using toothbrush or adjusting hearing aid) 

6. Subdivision E 4 h - Leg - partial or total loss of 
voluntary movement 

7. Subdivision E 4 i - Leg - unsteady gait 

8. Subdivision E 4 j - Trunk - partial or total loss of 
ability to position, balance, or tum body 

C. Locomotion (subdivision E I c). 

In order to meet this ADL, the individual must score a 
I, 2, 3, 4, or 8 in this category: 

I. (0) Independent - No help or oversight - OR -
help/oversight provided only I or 2 times during last 
7 days 

2. (I) Supervision - Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 or 
2 times during last 7 days 

3. (2) Limited assistance - Resident highly involved in 
activity; received physical help in guided maneuvering 
of limbs or other nonweight bearing assistance 3+ 
times - OR - more help provided only I or 2 times 
during last 7 days 

4. (3) Extensive assistance - While resident performed 
part of activity over last 7-day period, help of 
following type or types was provided 3 or more 
times: weight-bearing support or full staff performance 
during part (but not all) of last 7 days 

5. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

6. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations where 
the ADL activity was not performed and is primarily 
applicable to fully bed-bound residents who neither 
transferred from bed nor moved between locations 
over the entire 7-day period. 

D. RN Observation. 
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In order to meet this category, at least one of the 
following must be checked: 

1. Subdivision N 4 a - Open lesions other than stasis 
or pressure ulcers (e.g., cuts) 

2. Subdivision N 4 f - Wound care or treatment (e.g., 
pressure ulcer care, surgical wound) 

3. Subdivision N 4 g - Other skin care or treatment 

4. Subdivision P 1 a - Chemotherapy 

5. Subdivision P 1 b - Radiation 

6. Subdivision P 1 c - Dialysis 

7. Subdivision P 1 d - Suctioning 

8. Subdivision P I e - Tracheostomy care 

9. Subdivision P 1 f - Intravenous medications 

10. Subdivision P 1 g - Transfusions 

11. Subdivision P 1 h - Oxygen 

12. Subdivision P 1 i - Other special treatment or 
procedure 

E. Behavior and Orientation. 

In order to meet this category, the individual must 
meet at least one of the categories for both behavior and 
orientation. 

1. Behavior. To meet the criteria for behavior, the 
individual must meet at least one of the following: 

a. Subdivision H 1 d - Faz1ure to eat or take 
medications, withdrawal from self-care or leisure 
activities (must be checked), or 

b. One of the following is coded 1 (behavior of this 
type occurred less than daily) or 2 (behavior of this 
type occurred daily or more frequently): 

( 1) Subdivision H 3 a - Wandering (moved with no 
rational purpose, seemingly oblivious to needs or 
safety) 

(2) Subdivision H 3 b - Verbally abusive (others 
were threatened, screamed at, cursed at) 

( 3) Subdivision H 3 c - Physically abusive (others 
were hit, shoved, scratched, sexually abused) 

(4) Subdivision H 3 d Socially 
inappropriate/disruptive behavior (made disrupting 
sounds, noisy, screams, self-abusive acts, sexual 
behavior or disrobing in public, smeared/threw 
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food/feces, hoarding, rummaged through others' 
belongings) 

2. Orientation. To meet this category, the individual 
must meet at least one of the following: 

a. Subdivision B 3 d - Awareness that individual is 
in a nursing home - is not checked; 

b. Subdivision B 3 e - None of the memoryjrecall 
ability items are recalled - must be checked; or 

c. Subdivision B 4 - Cognitive skills for daily 
decision making - must be coded with a 2 
(moderately impaired decisions poor; 
cues/supervision required) or 3 (severely impaired -
neverjrarely made decisions). 

t 1-+. Affillt speeiali•e<l eere eriteria. 

PART II. 
ADULT SPECIALIZED CARE CRITERIA. 

Ao § 2.1. General description. 

The resident must have long-term health conditions 
requiring close medical supervision, 24 hours licensed 
nursing care, and specialized services or equipment. 

&. § 2.2. Targeted population. 

The following individuals comprise the targeted 
population: 

1. Individuals requiring mechanical ventilation; 

2. Individuals with communicable diseases requiring 
universal or respiratory precautions; 

3. Individuals requiring ongoing intravenous medication 
or nutrition administration; or 

4. Individuals requiring comprehensive rehabilitative 
therapy services. 

&. § 2.3. Criteria. 

1:-:- A. The individual must require at a minimum: 

tr. I. Physician visits at least once weekly; 

1>o 2. Skilled nursing services 24 hours a day (a 
registered nurse must be on the nursing unit on which 
the resident resides, 24 hours a day, whose sole 
responsibility is the designated unit); and 

eo 3. Coordinated multidisciplinary team approach to 
meet needs. 

~ B. In addition, the individual must meet one of the 
following requirements: 
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"' 1. Must. require two out of three of the following 
rehabilitative services: Physical Therapy, Occupational 
Therapy, Speech-pathology services; therapy must be 
provided at a minimum of four therapy sessions 
(minimum of 30 minutes per session) per day, five 
days per week; individual must demonstrate progress 
in overall rehabilitative plan of care on a monthly 
basis; or 

Jr. 2. Must require special equipment such as 
mechanical ventilators, respiratory therapy equipment 
(that has to be supervised by licensed nurse or 
respiratory therapist), monitoring device (respiratory 
or cardiac), kinetic therapy; or 

eo 3. la<livi<luals - Must require at least one of the 
following special services: 

fl+ a. Ongoing administration of 
medications or nutrition (i.e., TPN, 
therapy, narcotic administration, etc.); 

intravenous 
antibiotic 

~ b. Special infection control precautions 
(universal or respiratory precaution; this does not 
include handwashing precautions only); 

f3} c. Dialysis treatment that is provided on-unit 
(i.e. peritoneal dialysis); 

f4+ d. Daily respiratory therapy treatments that 
must be provided by a skilled nurse or a respiratory 
therapist; 

f5t e. Extensive wound care reqmnng debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed, second or third degree burns 
covering more than 10% of the body); 

f6)- f. Multiple unstable ostomies (a single ostomy 
does not constitute a requirement for special care) 
requiring frequent care (i.e. suctioning every hour; 
stabilization of feeding; stabilization of elimination, 
etc.). 

-§- & PediatriefaElaleseent speeiali2:ed eare eFiteFia. 

PART lli. 
PEDIATRIC AND ADOLESCENT SPECIALIZED CARE 

CRITERIA. 

It § 3.1. General description. 

The child must have ongoing health conditions requiring 
close medical supervision, 24 hours licensed nursing 
supervision, and specialized services or equipment. The 
recipient must be age 21 or under. 

&. § 3.2. Targeted population. 

The following individuals comprise the targeted 

population: 

1. Children requiring mechanical ventilation; 

2. Children with communicable diseases reqmrmg 
universal or respiratory precautions (excluding normal 
childhood diseases such as chicken pox, measles, strep 
throat, etc.); 

3. Children requiring ongoing intravenous medication 
or nutrition administration; 

4. Children requiring daily dependence on devise 
based respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.); 

5. Children requiring comprehensive rehabilitative 
therapy services; 

6. Children with terminal illness. 

&. § 3.2. Criteria. 

!, A. The child must require at a minimum: 

"' 1. Physician visits at least once weekly; 

Jr. 2. Skilled nursing services 24 hours a day (a 
registered nurse must be on the nursing unit on which 
the child is residing, 24 hours a day, whose sole 
responsibility is that nursing unit); 

eo 3. Coordinated multidisciplinary team approach to 
meet needs; 

fr. 4. The nursing facility must provide for the 
educational and habilitative needs of the child. These 
services must be age appropriate and appropriate to 
the cognitive level of the child. Services must also be 
individualized to meet the specific needs of the child 
and must be provided in an organized and proactive 
manner. Services may include but are not limited to 
school, active treatment for mental retardation, 
habilitative therapies, social skills and leisure 
activities. The services must be provided for a total of 
two hours per day, minimum. 

;?., B. In addition, the child must meet one of the 
following requirements: 

tt 1. Must require two out of three of the following 
physical rehabilitative services: Physical therapy, 
Occupational therapy, Speech-pathology services; 
therapy must be provided at a minimum of six 
therapy sessions (minimum of 15 minutes per session) 
per day, five days per week; child must demonstrate 
progress in overall rehabilitative plan of care on a 
monthly basis; or 

Jr. 2. Must require special equipment such as 
mechanical ventilators, respiratory therapy equipment 
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(that has to be supervised by licensed nurse or 
respiratory therapist), monitoring device (respiratory 
or cardiac), kinetic therapy, etc.; or 

eo 3. Children liHlt Must require at least one of the 
following special services: 

{t} a. Ongoing administration of 
medications or nutrition (i.e., TPN, 
therapy, narcotic administration, etc.); 

intravenous 
antibiotic 

~ b. Special infection control precautions 
(universal or respiratory precaution; this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

f3l- c. Dialysis treatment that is provided within the 
facility (i.e., peritoneal dialysis); 

t4)- d. Daily respiratory therapy treatments that 
must be provided by a licensed nurse or a 
respiratory therapist; 

f5t e. Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed; second or third degree burns 
covering more than 10% of the body); 

f6J- f. Ostomy care requiring services by a licensed 
nurse; 

fit g. Care for terminal illness. 

t 9o Cffiefla f6F eare ifl faeililles f6F mentally retarded 
peFSBflS. 

PART IV. 
CRITERIA FOR CARE IN FACILITIES FOR 

MENTALLY RETARDED PERSONS. 

k § 4.1. Definitions. 

The following words and terms, when used in these 
criteria, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"No assistance" means no help is needed. 

"Prompting/structuring" means prior to the functioning, 
some verbal direction or some rearrangement of the 
environment is needed. 

"Supervision" means that a helper must be present 
during the function and provide only verbal direction, 
gestural prompts, or guidance. 

"Some direct assiStance" means that a helper must be 
present and provide some physical guidance/support (with 
\or without verbal direction). 
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"Total care" means that a helper must perform all or 
nearly all of the functions. 

"Rarely" means that a behavior occurs quarterly or less. 

"Sometimes" means that a behavior occurs once a 
month or less. 

"Often" means that a behavior occurs two to three 
times a month. 

"Regularly" means that a behavior occurs weekly or 
more. 

!!, § 4.2. Utilization control. 

Utilization control regulations require that criteria be 
formulated for guidance for appropriate levels of services. 
Traditionally, care for the mentally retarded has been 
institutionally based; however, this level of care need not 
be confined to a specific setting. The habilitative and 
health needs of the client are the determining issues. 

&. § 4.3. Purpose. 

The purpose of these regulations is to establish standard 
criteria to measure eligibility for Medicaid payment. 
Medicaid can pay for care only when the client is 
receiving appropriate services and when "active treatment" 
is being provided. An individual's need for care must meet 
these criteria before any authorization for payment by 
Medicaid will be made for either institutional or waivered 
rehabilitative services for the mentally retarded. 

&. § 4.4. Care in MR facilities. 

Care in facilities for the mentally retarded requires 
planned programs for habilitative needs or health related 
services which exceed the level of room, board, and 
supervision of daily activities. 

Such care shall be a combination of habilitative, 
rehabilitative, and health services directed toward 
increasing the functional capacity of the retarded person. 
Examples of services shall include training in the activities 
of daily living, task-learning skills, socially acceptable 
behaviors, basic community living programming, or health 
care and health maintenance. The overall objective of 
programming shall be the attainment of the optimal 
physical, intellectual, social, or task learning level which 
the person can presently or potentially achieve. 

'&. § 4.5. Evaluation. 

The evaluation and reuevaluation for care in a facility 
for the mentally retarded shall be based on the needs of 
the person, the reasonable expections of the resident's 
capabilities, the appropriateness of programming, and 
whether progress is demonstrated from the training and, in 
an institution, whether the services could reasonably be 
provided in a less restrictive environment. 
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t w, § 4.6. Patient assessment criteria. 

A: The patient assessment criteria are divided into broad 
categories of needs, or services provided. These must be 
evaluated in detail to determine the abilities/skills which 
will be the basis for the development of a plan of care. 
The evaluation process will demonstrate a need for 
programming an array of skills and abilities or health 
care services. These have been organized into seven major 
categories. Level of functioning in each category is graded 
from the most dependent to the least dependent. In some 
categories, the dependency status is rated by the degree of 
assistance required. In other categories, the dependency is 
established by the frequency of a behavior or ability to 
perform a given task. 

Bo § 4. 7. Dependency level. 

The resident must meet the indicated dependency level 
in two or more of categories 1 through 7. 

lo A. Health Status - To meet this category: 

a-: 1. Two or more questions must be answered with a 
4, or 

tr. 2. Question "j" must be answered "yes." 

~ B. Communication Skills - To meet this category: 

Three or more questions must be answered with a 3 
or a 4. 

3-o C. Task Learning Skills - To meet this category: 

Three or more questions must be answered with a 3 
or a 4. 

+. D. Personal Care - To meet this category: 

& I. Question "a" must be answered with a 4 or a 5, 
or 

lr. 2. Question "b" must be answered with a 4 or a 5, 
or 

eo 3. Questions "c" and "d" must be answered with a 
4 or a 5. 

!h E. Mobility - To meet this category: 

Any one question must be answered with a 4 or a 
5. 

Ito F. Behavior - To meet this category: 

Any one question must be answered with a 3 or a 
4. 

'h G. Community Living - To meet this category: 

&.- 1. Any two of the questions "b," "e," or "g" must 
be answered with a 4 or a 5, or 

lr. 2. Three or more questions must be answered with 
a 4 or a 5. 

§ 4.8. Level of functioning survey. 

Jo A. Health status. 

How often is nursing care or nursing supervtston by a 
licensed nurse required for the following? (Key: I~ Rarely, 
2~Sometimes, 3~0ften, and 4~Regularly) 

£t 1. Medication administration and/or evaluation for 
effectiveness of a medication regimen? 1...2 ... 3 .. .4 

b-: 2. Direct services: i.e. care for lesions, dressings, 
treatments (other than shampoos, foot power, etc.) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . 1...2 ... 3 ... 4 

"' 3. Seizures control . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

tt 4. Teaching diagnosed disease control and care, 
including diabetes . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

eo 5. Management of care of diagnosed circulatory or 
respiratory problems . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

fo 6. Motor disabilities which interfere with all 
activities of Daily Living - Bathing, Dressing, Mobility, 
Toileting, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

go 7. Observation for choking/aspiration while eating, 
drinking? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

Jr. 8. Supervision of use of adaptive equipment, i.e., 
special spoon, braces, etc. . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

i-: 9. Observation for nutritional problems (i.e., 
undernourishment, swallowing difficulties, obesity) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

j, 10. Is age 55 or older, has a diagnosis of a chronic 
disease and has been in an institution 20 years or 
more . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

~ B. Communication. 

Using the key !~regularly, 2~otten, 3~sometimes, 

4~rarely, how often does this person 

&.- 1. Indicate wants by pointing, vocal noises, or signs? 
. . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 ... 4 

tr. 2. Use simple words, phrases, short sentences? 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

eo 3. Ask for at least 10 things using appropriate 
names? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 
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fr.. 4. Understand simple words, phrases or instructions 
containing prepositions: i.e., "on" "in" "behind"? 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

e:- 5. Speak in an easily understood manner? 
1...2 ... 3 .. .4 

f, 6. Identify self, place of residence, and significant 
others? . .. .. .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 1...2 ... 3 .. .4 

& C. Task learning skills. 

How often does this person perform the following 
activities (Key: 1 ~regularly, 2~often, 3~sometimes, 
4~rarely) 

"' 1. Pay attention to purposeful activities for 5 
minutes? 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

lr. 2. Stay with a 3 step task for more than 15 
minutes? . .. .. .. . .. .. .. .. .. .. .. .. .. .. . .. .. .. .. . 1...2 ... 3 .. .4 

eo 3. Tell time to the hour and understand time 
intervals? .. . .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. . 1...2 ... 3 .. .4 

<t 4. Count more than 10 objects? .. .. .. .. .. 1...2 ... 3 .. .4 

eo 5. Do simple addition, subtraction? . . . . . . 1...2 ... 3 .. .4 

f, 6. Write or print ten words? .. .. .. .. .. .. .. 1...2 ... 3 .. .4 

g, 7. Discriminate shapes, sizes, or colors? . 1...2 ... 3 .. .4 

lr. 8. Name people or objects when describing 
pictures? .. . .. .. .. .. .. . .. .. .. . .. .. .. .. . .. .. .. .. 1...2 ... 3 .. .4 

t 9. Discriminate between "one," "many," "lot"? 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

+. D. Personal and self-care. 

With what type of assistance can this person currently 
(Key: 1 ~No Assistance, 2 ~Prompting/Structuring, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 

1r. 1. Perform toileting functions: i.e., maintain bladder 
and bowel continence, clean self, etc.? ... 1...2 ... 3 .. .4 ... 5 

b. 2. Perform eating/feeding functions: i.e., drinks 
liquids and eats with spoon or fork, etc.? 1...2 ... 3 .. .4 ... 5 

eo 3. Perform bathing function (i.e., bathe, runs bath, 
dry self, etc.)? ............................. 1...2 ... 3 .. .4 ... 5 

5o E. Mobility. 

With what type of assistance can this person currently 
(Key: 1 ~No Assistance, 2 ~Prompting/Structuring, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 
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a-:- I. Move (walking, wheeling) around environment? 
...... -..... -.- ......................... -.- ... 1...2 ... 3 .. .4 ... 5 

lr. 2. Rise from lying down to sitting positions, sits 
without support? ........................... 1...2 ... 3 .. .4 ... 5 

eo 3. Turn and position in bed, roll over? 1...2 ... 3 .. .4 ... 5 

&, F. Behavior. 

How often does this person (Key: 1 ~Rarely, 
2 ~Sometimes, 3 ~Often, 4 ~Regularly) 

"' 1. Engage in self destructive behavior? . 1...2 ... 3 .. .4 

lr. 2. Threaten or do physical violence to others? 
........ -- ............................ -......... 1...2 ... 3 .. .4 

eo 3. Throw things, damage property, have temper 
outbursts? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 

<t 4. Respond to others in a socially unacceptable 
manner (without undue anger, frustration or 
hostility) .. . .. . .. .. .. .. .. . . .. .. .. .. .. .. .. .. . .. . 1...2 ... 3 .. .4 

'!-, G. Community living skills. 

With what type of assistance would this person currently 
be able to (Key: 1 ~No Assistance, 
2~ Prompting/Structuring, 3~ Supervision, 4 ~some Direct 
Assistance, 5~Total Care) 

ft 1. Prepare simple foods reqmrmg no mixing or 
cooking? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1...2 ... 3 .. .4 ... 5 

lr. 2. Take care of personal belongings, room 
(excluding vacuuming, ironing, clothes washing/drying, 
wet mopping)? ............................. 1...2 ... 3 .. .4 ... 5 

e;- 3. Add coins of various denominations up to one 
dollar? ...................................... 1...2 ... 3 .. .4 ... 5 

<t 4. Use the telephone to call home, doctor, fire, 
police? ...................................... 1...2 ... 3 .. .4 ... 5 

e; 5. Recognize survival signs/words: i.e., stop, go, 
traffic lights, police, men, women, restrooms, danger, 
etc.? ........................................ 1...2 ... 3 .. .4 ... 5 

fc 6. Refrain from exhibiting unacceptable sexual 
behavior in public? ........................ 1...2 ... 3 .. .4 ... 5 

g, 7. Go around cottage, ward, building, without 
running away, wandering off, or becoming lost? 
.................................... -.-- ...... 1...2 ... 3 .. .4 ... 5 

lr. 8. Make minor purchases i.e., candy, soft drink, 
etc.? ........................................ 1...2 ... 3 .. .4 ... 5 

VR 460-04·3.1300. Outpatient Physical Rehabilitative 
Services Regulations. 
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§ 1. Scope 

A. Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. 

B. Physical therapy and related services shall be 
prescribed by a physician and be part of a written plan of 
care. 

C. Any one of these services may be offered as the sole 
rehabilitative service and is not contingent upon the 
provision of another service. 

D. All practitioners and providers of services shall be 
required to meet state and federal licensing or 
certification requirements. 

§ 2. Physical therapy. 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services, or by a school district employing qualified 
physical therapists. 

B. Effective July 1. 1988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long-term 
care facilities. Reimbursement for these services is and 
continues to be included as a component of the nursing 
facilities' operating cost. 

C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

L The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine. 

2. The services shall be of a level of complexity and 
sophisti- calion, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 

and duration of the services shall be reasonable. 

§ 3. Occupational therapy. 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services, or a school district employing qualified therapists. 

B. Effective September 1, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patlent shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association under the 
supervision of an occupational therapist as defined 
above, or an occupational therapy assistant who is 
certified by the American Occupational Therapy 
Certification Board under the direct supervision of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant or a graduate 
engaged in supplemental clinical experience required 
before registration, such services shall be provided 
under the supervision of a qualified occupational 
therapist who makes an onsite supervisory visit at 
least once every 30 days. This visit shall not be 
reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 4. Services for individuals with speech, hearing, and 
language disorders. 
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A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, or when 
otherwise included as an authorized service by a cost 
provider who provides rehabilitation services. 

B. Effective September l, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Speech-language therapy services shall be those 
services furnished a patient which meet all of the 
following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Sj>eeelr Speech-Language Pathology, or, 
if exempted from licensure by statute, meeting the 
requirements in 42 CFR 440.110(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a speech-language pathologist licensed by the Board 
of Audiology and Sj>eeelr Speech-Language Pathology; 
and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 5. Authorization lor services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, school divisions, or home health agencies shall 
include authorization for up to 24 visits by each ordered 
rehabilitative service - a 69-<!ay j)eFiath A reeipieat 
may fe<lei¥e a ma*imem ef 48 Yisits anneally -
aH:therizatien annually . -The provider shall maintain 
documentation to justify the need for services. A visit shall 
be defined as the duration of time that a rehabilitative 
therapist is with a client to provide services prescribed by 
the physician. Visits shall not be defined in measurements 
or increments of time. 

B. The provider shall request from DMAS authorization 
!or treatments deemed necessary by a physician beyond 
the number authorized ey tiSiftg t1>e Rehabilitatiea 
Treatment Aetheri•atien ffiFfll (DM.',S 12§). This ~ 
ffiti9t l>e sigftet! lffi<i OOletl ey a physieiaa . Documentation 
for medical justzfication must include physician orders or 
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a plan of care signed by the physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. Periods of care beyond those allowed which have 
not been authorized by DMAS shall not be approved for 
payment. 

§ 6. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a rehabilitation agency, or a school district shall, at a 
minimum: 

l. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include lull name and Iitle); 

5. Include a copy of the physician's orders and plan 
of care; 

6. Fescribe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school districts) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet 
these goals, and the patient's discharge destination; 
and 

8. in school districts, include an individualized 
education program (IEP) which describes the 
anticipated improvements in functional level in each 
school year and the time frames necessary to meet 
these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided, 

§ 7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical therapy, occupational therapy, and 
speech-language pathology services: 

l. Patient must be under the care of a physician who 
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is legally authorized to practice and who is acting 
within the scope of his license. 

2. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or 
items must be necessary to carry out the plan of 
treatment and must be related to the patient's 
condition. 

3. A physician recertification shall be required 
periodically, must be signed and dated by the 
physician who reviews the plan of treatment, and may 
be obtained when the plan of treatment is reviewed. 
The physician recertification statement must indicate 
the continuing need for services and should estimate 
how long rehabilitative services will be needed. 

4. The physician orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the 
plan of care, and indicate the frequency and duration 
for services. 

5. Utilization review shall be performed to determine 
if services are appropriately provided and to ensure 
that the services provided to Medicaid recipients are 
medically necessary and appropriate. Services not 
specifically documented in the patient's medical 
record as having been rendered shall be deemed not 
to have been rendered and no coverage shall be 
provided. 

6. Rehabilitation care is to be terminated regardless of 
the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be provided by someone other 
than the skilled rehabilitation professional. 

VR 460-04-8.10. Regulations lor Long-Stay Acute Care 
Hospitals. 

§ L Scope. 

Medicaid shall cover long-stay acute care hospital 
services as defined in § 2 provided by hospitals certified 
as long-stay acute care hospitals and which have provider 
agreements with the Department of Medical Assistance 
Services. 

§ 2. Authorization for services. 

Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care hospital 
placement, and any additional information that justifies the 
need for intensive services. Prior authorization shall be 
required by submission of the information described above. 
Physician certification must accompany the request. 
Periods of care not authorized by the Department of 

Medical Assistance Services shall not be approved for 
payment 

§ 3. Criteria for long-stay acute care hospital stays. 

A Adult long-stay acute care hospital criteria. 

L The resident must have long-term health conditions 
requiring close medical supervision, 24-hour licensed 
nursing care, and specialized services or equipment 
needs. The population to be served includes 
individuals requiring mechanical ventilation, individuals 
with communicable diseases requiring universal or 
respiratory precautions, individuals requiring ongoing 
intravenous medication or nutrition administration, and 
individuals requiring comprehensive rehabilitative 
therapy services. 

2. At a minimum, the individual must require 
physician visits at least once weekly, licensed nursing 
services 24 hours a day (a registered nurse whose sole 
responsibility is the designated unit must be on the 
nursing unit on which the resident resides, 24 hours a 
day), and coordinated multidisciplinary team approach 
to meet needs. 

3. In addition, the individual must meet at least one 
of the following requirements: 

a. Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

c. The individual must require at least one of the 
following special services: 

(I) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 

(3) Dialysis treatment that is provided on-unit (Le. 
peritoneal dialysis); 

( 4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 
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(5) Extensive wound care requmng debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); or 

(6) Multiple unstable ostomies (a single ostomy does 
not constitute a requirement for special care) 
requiring frequent care (i.e. suctioning every hour, 
stabilization of feeding, stabilization of elimination, 
etc.) 

B. Pediatric/adolescent patients in long-stay acute care 
hospitals criteria. 

1. To be eligible for long-stay acute care hospital 
services, the child must have ongoing health conditions 
requiring close medical supervision, 24-bour licensed 
nursing supervisiOn, and specialized services or 
equipment needs. The recipient must be age 21 or 
under. The population to be served includes children 
requiring mechanical ventilation, those with 
communicable diseases requiring universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.), those requiring ongoing intravenous medication 
or nutrition administration, those requiring daily 
dependence on device-based respiratory or nutritional 
support (tracheostomy, gastrostomy, etc.), those 
reqmrmg comprehensive rehabilitative therapy 
services, and those with a terminal illness. 

2. The child must minimally require physician visits at 
least once weekly, licensed nursing services 24 hours a 
day (a registered nurse whose sole responsibility is 
that nursing unit must be on the unit on which the 
child is residing 24 hours a day), and a coordinated 
multidisciplinary team approach to meet needs. 

3. In addition, the child must meet one of the 
following requirements: 

a. Must require two out of three of the following 
physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, five days 
per week, for a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan or care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

c. Must require at least one of the following special 
services: 

(l) Ongoing 
medications or 
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nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(3) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

( 4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(5) Extensive wound care reqmrmg debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 

(6) Ostomy care requiring services by a licensed 
nurse; 

(7) Services required for terminal care. 

4. In addition, the long-stay acute care hospital must 
provide for the educational and habilitative needs of 
the child. These services must be age appropriate, 
must meet state educational requirements, and must 
be appropriate to the child's cognitive level. Services 
must also be individualized to meet the specific needs 
of the child and must be provided in an organized 
manner that encourages the child to participate. 
Services may include, but are not limited to, school, 
active treatment lor mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 
The services must be provided for a minimum of two 
hours per day. 

§ 4. Documentation requirements. 

A. Services not specifically documented in the resident's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

B. The long-stay acute care hospital shall maintain and 
retain the business and professional records sufficient to 
document fully and accurately the nature, scope, and 
details of the health care provided. Such records shall be 
retained for a period of not less than five years !rom the 
date of service or as provided by applicable state laws, 
whichever period is longer, except that, if an audit is 
initiated within the required retention period, the records 
must be retained until the audit is completed and every 
exception resolved. 

C. The following documentation must be maintained in 
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the resident's medical record: 

I. Each record must identify the resident on each 
page. 

2. Entries must be signed and dated (month, day, and 
year) by the author, followed by professional title. 
Care rendered by personnel under the supervision of 
the provider, which is in accordance with Medicaid 
policy, must be countersigned by the responsible 
licensed participating provider. 

3. The attending physician must certify at the time of 
admission that the resident requires long-stay acute 
hospital care and meets the criteria as defined by 
DMAS. 

4. The record must contain a preliminary working 
diagnosis and the elements of a history and physical 
examination upon which the diagnosis is based. 

5. All services provided, as well as any treatment 
plan, must be entered in the record. Any drugs 
prescribed and administered as part of a physician's 
treatment plan, including the quantities, route of 
administration, and the dosage must be recorded. 

6. The record must indicate the resident's progress, 
any change in diagnosis or treatment, and the 
response to the treatment. The documentation must 
include in detail all treatment rendered to the resident 
in accordance with the plan with specific attention to 
frequency, duration, modality, response to treatment, 
and identify who provided such treatment. 

7. Physician progress notes must be written at least 
weekly and must reflect that the resident has been 
examined by the physician. 

8. A comprehensive nursing assessment must be made 
by a registered nurse at the time of admission to the 
facility. Nursing care plans based on an admission 
assessment must be resident-specific and must indicate 
realistic nursing needs, measurable goals, and 
specifically state the method by which the goals are to 
be accomplished. They must be updated as needed, 
but at least monthly. Nursing summaries, in addition 
to the p.r.n. (as needed) notes, are required weekly. 
Nursing summaries must give a current, written 
picture of the resident, the resident's nursing needs, 
the care being provided, and the resident's response to 
treatment. The nursing summary at a minimum must 
address the following: medical status; functional status 
in activities of daily living, elimination, mobility, and 
emotional/mental status; special nursing procedures; 
and identification and resolution of acute illnesses or 
episodes. 

9. Social services documentation must include a social 
evaluation and history and a social services plan of 
care including a discharge plan. The social work plans 

of care must be resident-specific and include 
measurable goals with realistic time frames. Social 
work plans of care must be updated as needed and at 
least monthly every 30 days. Social services progress 
notes must be written at least every 30 days. 

10. Activities documentation must be based on a 
comprehensive assessment completed by the 
designated activity coordinator. An activity plan of 
care must be developed for each resident and must 
include consideration of the individual's interests and 
skills, the physician's recommendations, social and 
rehabilitation goals, and personal care requirements. 
Individual and group activities must be included in the 
plan. The activity plan of care must be updated as 
needed but at least every 30 days. Activity progress 
notes must be written at least every 30 days. 
Therapeutic leisure activities must be provided daily. 

11. Rehabilitative therapy (physical and occupational 
therapy or speech-language services) or other health 
care professional (psychologist, respiratory therapist, 
etc.) documentation must include an assessment 
completed by the qualified rehabilitation professional. 
A plan of care developed specific to the resident must 
be developed and must include measurable goals with 
realistic time frames. The plan of care must be 
updated as needed but at least every 30 days. 
Rehabilitative therapy or other health care 
professional progress notes must be written at least 
every 30 days. 

12. Each resident's record must contain a dietary 
evaluation and plan of care completed by a registered 
dietician. The plan of care must be resident-specific 
and must have measurable goals within realistic time 
frames. The plan of care must be updated as needed, 
but at least every 30 days. The dietary assessment and 
monthly plans of care must be completed by a 
registered dietician. Dietary progress notes must be 
written at least every 30 days. 

13. A coordinated interdisciplinary plan of care must 
be developed for each resident. The plan of care must 
be resident-specific and must contain measurable goals 
within realistic time frames. Based on the physician's 
plan of care, the interdisciplinary team should include, 
but is not necessarily limited to, nurses, social 
workers, activities coordinators, dieticians, 
rehabilitative therapists, direct care staff, and the 
resident or responsible party. At a minimum, the 
interdisciplinary team must review and update the 
interdisciplinary plan of care as needed but at least 
every 30 days. The interdisciplinary plan of care 
review must identify those attending the meeting, 
changes in goals and approaches, and progress made 
toward meeting established goals and discharge. 

14. For residents age 21 and younger, the record must 
contain documentation that educational or habilitative 
services are provided as required. The documentatior 
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shall include an evaluation of the resident's 
educational or habilitative needs, a description of the 
educational or habilitative services provided, a 
schedule of planned programs, and records of resident 
attendance. Educational or habilitative progress notes 
shall be written at least every 30 days. 

§ 5. Long-stay acute care hospital services. 

All services must be provided by appropriately qualified 
personnel. The following services are covered long-stay 
acute care hospital services: 

A. Physician services , h Physieiaa serviees shall be 
performed by a professional who is licensed to practice in 
the Commonwealth, who is acting within the scope of his 
license, and who is a doctor of medicine or osteopathy, a 
doctor of dental surgery or dental medicine, a doctor of 
podiatric medicine, a doctor of optometry, or a 
chiropractor. 

An attending physician means a physician who is a 
doctor of medicine or osteopathy and is identified by the 
individual as having the most significant role in the 
determination and delivery of the individual's medical 
care. 

B. Licensed nursing services , h must be provided 24 
hours a day (a registered nurse, whose sole responsibility 
is the designated unit on which the resident resides, must 
be on the unit 24 hours a day). 

:1.o Nursing services shall be of a level of complexity and 
sophistication, or the condition of the resident shall be of 
a nature, that the services can only be performed by a 
registered nurse or licensed professional nurse, or nursing 
assistant under the direct supervision of a registered nurse 
who is experienced in providing the specialized care 
required by the resident. 

&. Rehabili!ffii'le seFViees. 

h C. Rehabilitative services shall be directly and 
specifically related to written plan of care designed by a 
physician after any needed consultation with the 
rehabilitation professional. 

:1.o Physical therapy services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature, that the services can only be 
performed by a physical therapist licensed by the Board 
of Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and under the direct 
supervision of a physical therapist licensed by the Board 
of Medicine. 

& Occupational therapy services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature, that the services can only be 
performed by an occupational therapist registered and 
:ertified by the American Occupational Therapy 
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Certification Board or an occupational therapy assistant 
certified by the American Occupational Therapy 
Certification Board under the direct supervision of an 
occupational therapist as defined. 

+. Speech-language services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature that the services can only be 
performed by a speech-language pathologist licensed by 
the Board of Audiology and S!>eeeb Speech-Language 
Pathology. 

D. Ancillary services shall be provided directly and 
specifically related to a plan of care designed by the 
physician. The ancillary services may include but are not 
limited to dietary, respiratory therapy services, and 
psychological services. 

I. Dietary services must be of a level of complexity 
or sophistication, or the nature of the resident shall be 
of a nature that the services can only be performed 
or supervised by a dietician, registered with the 
American Dietetic Association. 

2. Respiratory therapy services must be of a level of 
complexity and sophistication, or the nature of the 
resident shall be of a nature that the services can 
only be performed by a respiratory therapist. 
Respiratory therapy services must be provided by a 
respiratory therapist certified by the Board of 
Medicine or registered with the National Board for 
Respiratory Care. !! the facility agrees to provide care 
to a resident who is dependent on mechanical 
assistance for respiration (positive or negative pressure 
mechanical ventilators), respiratory therapy services 
must be available 24 hours daily. If the facility 
contracts for respiratory therapy services, a 
respiratory therapist must be on call 24 hours daily 
and available to the facility in a timely manner. 

3. Psychology services shall be of a level of 
complexity or sophistication, or the condition shall be 
of a nature that the services can only be performed 
by a psychologist licensed by the Board of Medicine 
or by a licensed clinical social worker under the 
direct supervision of a licensed clinical psychologist or 
a licensed psychologist clinical . 

4. Activity programs under the superviswn of 
designated activities coordinators. The program of 
activities must include both individual and group 
activities which are based on consideration of interest, 
skills, physical and mental status, and personal care 
requirements. 

5. Provide social services to each resident in an effort 
to assist the resident, his family and the facility staff 
in understanding the significant social and emotional 
factors related to the health problems, to assist with 
appropriate utilization of community resources and to 
coordinate discharge plans. Social services must be 
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provided by a social worker with at least a bachelor's 
degree in social work or similar qualifications. 

§ 6. Long-stay acute care hospital requirements. 

A. A coordinated multidisciplinary team approach shall 
be implemented to meet the needs of the resident. Based 
on the physician's plan of care, the interdisciplinary team 
should include, but is not necessarily limited to, nurses, 
social workers, activity coordinators, dieticians, 
rehabilitative therapists, and any direct care staff. 

B. The long-stay acute care hospital shall provide for the 
educational and habilitative needs of residents age 21 or 
younger. These services must be age appropriate, must 
meet state educational requirements, and must be 
appropriate to the child's cognitive level. Services must be 
individualized to meet the specific needs of the child and 
must be provided in an organized manner which 
encourages the child to participate. Services may include 
but are not limited to school, active treatment for mental 
retardation, habilitative therapies, social skills and leisure 
activities. Therapeutic leisure activities must be provided 
daily. 

C. The long-stay acute care hospital shall provide an 
acceptable plan for assuring that residents requiring 
long-stay acute hospital care are afforded the same 
opportunity for participating in integrated facility activities 
as the other facility residents. 

D. Nonemergency transportation shall be provided so 
that residents may participate in community activities 
sponsored by the facility or community activities in which 
the facility is providing transportation for other facility 
residents. 

E. The long-stay acute care hospital shall coordinate 
discharge planning for the resident utilizing all available 
resources in an effort to assist the resident to maximize 
his potential for independence and self-sufficiency and to 
assure that services are being provided by the most 
effective level of care. 

F. The long-stay acute care hospital shall provide family 
or caregiver training in the skills necessary for the care 
of the resident in the community, should the resident or 
the resident's caregiver so desire. 

G. The long-stay acute care hospital shall provide all 
necessary durable medical equipment to sustain life or 
monitor vital signs and to carry out a plan of care 
designed by the physician. This equipment may include 
but is not limited to mechanical ventilator, apnea monitor, 
etc. 

H. The long-stay acute care hospital shall provide 
utilization review activities as follows: 

1. Purpose. The objective of the utilization review 
mechanism is the maintenance of high-quality patient 

care and the most efficient utilization of resources 
through an educational approach involving the study of 
patient care as well as to ensure that inpatient care is 
provided only when medically necessary and that the 
care meets quality standards. 

a. In addition to the certification by the resident's 
physician, the hospital shall have a utilization review 
plan which provides for review of all Medicaid 
patient stays and medical care evaluation studies of 
admissions, durations of stay, and professional 
services rendered. 

b. Effective utilization review shall be maintained on 
a continuing basis to ensure the medical necessity of 
the services for which the program pays and to 
promote the most efficient use of available health 
facilities and services. 

2. The Department of Medical Assistance Services 
delegates to the local facilities' utilization review 
departments the utilization review of inpatient hospital 
services for all Medicaid admissions. The hospital 
must have a utilization review plan reflecting 100% 
review of Medicaid residents, approved by the Division 
of Licensure and Cerlification of the Department of 
Health, and DMAS or the appropriate licensing agency 
in the state in which the institution is licensed. 

3. The hospital utilization review coordinator shall 
approve the medical necessity, based on admission 
criteria approved by the utilization review committee, 
within one working day of admission. In the event of 
an intervening Saturday, Sunday, or holiday, a review 
must be performed the next working day. This review 
shall be reflected in the hospital utilization review 
plan and the resident's record. 

4. If the admission is determined medically necessary, 
an initial stay review date must be assigned and 
reflected on the utilization review sheets. Continued or 
extended stay review must be assigned prior to or on 
the date assigned for the initial stay. If the facility's 
utilization review committee has reason to believe that 
an inpatient admission was not medically necessary, it 
may review the admission at any time. However, the 
decision of a utilization review committee in one 
facility shall not be binding upon the utilization review 
committee in another facility. 

5. If the admission or continued stay is found to be 
medically unnecessary, the attending physician shall 
be notified and be allowed to present additional 
information. If the hospital physician advisor still finds 
the admission or continued stay unnecessary, a notice 
of adverse decision must be made within one working 
day after the admission or continued stay is denied. 
Copies of this decision must be sent by the utilization 
review committee's designated agent to the hospital 
administrator, attending physician, recipient or 
recipient's authorized representative, and Medicaid. 
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6" As part of the utilization review plan, long-stay 
acute care hospitals shall have one medical or patient 
care evaluation study in process and one completed 
each calendar year. Medical care evaluation studies 
must contain the elements mandated by 42 CFR 
456.141 lhrough 456.145. The elements are objectives 
of study, results of the study, evaluation of !he results, 
and action plan or recommendations as indicated by 
study results. 

7. The Department of Medical Assistance Services 
shall monitor the length of stay for inpatient hospital 
stays. The guidelines used shall be based on the 
criteria described in § 3 of lhese regulations. If the 
stay or any portion of the stay is found to be 
medically unnecessary, contrary to program 
requirements, or if the required documentation has 
not been received, reimbursement will not be made 
by Medicaid. 

8. Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

!. The long-stay acute care hospital shall provide all 
medical supplies necessary to provide care as directed by 
the physician's plan of care for the resident. These 
supplies may include but are not limited to suction 
catheters, tracheostomy care supplies, oxygen, etc. 

J. The long-stay acute care hospital shall provide all 
nutritional elements including those that must be 
administered intravenously. This includes providing all 
necessary equipment or supplies necessary to administer 
the nutrients. 

K. The long-stay acute care hospital shall submit all 
necessary health care and medical social service 
information on !he resident to DMAS for preadmission 
authorization. The provider cannot bill DMAS for services 
that have not been preauthorized. 

VIRGINIA WASTE MANAGEMENT BOARD 

REGISTRAR'S NOTICE: Due to their length, the Virgmia 
Hazardous Waste Management Regulations filed by the 
Department of Environmental Quality are not being 
published. However, in accordance with § 9-6.14:22 of !he 
Code of Virginia, the summary is being published in lieu 
of the lull text. The full text of the regulation is available 
for public inspection at the office of the Registrar of 
Regulations, General Assembly Building, 2nd Floor, 910 
Capitol Street, Richmond, VA 23219, and at the 
Department of Environmental Quality, Monroe Building, 
lith Floor, 101 North 14th Street, Richmond, VA 23219. 

Title of Regulation: VR VR 672-10-1. Virginia Hazardous 
Waste Management Regulations. 

Vol. 9, Issue 15 

Proposed Regulations 

Statutory Authority: § 10.1-1402 of the Code of Virginia. 

Public Hearing Date: May 20, 1993 - 2 p.m. 
Written comments may be submitted through June 18, 
1993. 

(See Calendar of Events section 
for additional information) 

Summary: 

Proposed Amendment 13 incorporates the changes 
made by the United State Environmental Protection 
Agency on December 24, 1992, to those portions 
applicable to wood preservers. The changes affect the 
listing of hazardous wastes in contact with process 
wastes, eliminates the requirement for retrofitting 
existing drip pads, specifies the permeability rate for 
sealants or pads, provides alternatives for the 
construction of new drip pads, and establishes 
appropriate cleanup measures and plans for wood 
preservers. The amendment eliminates the 
requirements promulgated in Amendment 12 for 
upgrading existing drip pads as long as they comply 
with the performance standards. 
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FINAL REGULATIONS 

For information concerning Final Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricke 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (COMMISSIONER OF) 

REGISTRAR'S NOTICE: The following regulation is exempt 
from the Administrative Process Act pursuant to 
subdivision A 17 of § 9-6.14:4.1 of the Code of Virginia, 
which excludes from this Act the Commissioner and Board 
of Agriculture and Consumer Services when promulgating 
regulations pursuant to subsection A of § 3.1-884.21:1. The 
Board of Agriculture and Consumer Services will receive, 
consider, and respond to petitions by any interested person 
at any time with respect to reconsideration or revision of 
this re~ulation. 

Tille Qf Regulation: VR 115-02-19. Rules and Regulations 
Pertaining to Meat and Poultry Inspection Under the 
Virginia Meat and Poultry Products Inspection Act. 

Statutory Authority: § 3.1-884.21:1 of the Code of Virginia. 

Effective Date: March 25, 1993. 

Summary: 

For the purpose of establishing and maintaining a 
meat and poultry inspection program in Virginia, this 
regulation adopts certain federal meat and poultry 
inspection regulations by reference, making such 
changes therein as to give them intrastate effect. The 
regulation also establishes the criteria for setting fees 
and charges necessary to conduct the Virginia meat 
and poultry inspection program. 

VR 115-02·19. Rules and Regulations Pertaining to Meat 
and Poultry Inspection Under the Virginia Meat and 
Poultry Products Inspection Act. 

PART I. 
ADOPTION BY REFERENCE. 

§ 1.1. Adoption by reference. 

The rules and regulations governing the meat and 
poultry inspection of the United States Department of 
Agriculture specified in this part, as contained in Title 9, 
Chapter III, Subchapters A, B and C, Code of Federal 
Regulations, dated January 1, 1992, with amendments and 
with administrative changes therein as needed to make 
them appropriate and applicable to intrastate operations 
and transactions subject to the Virginia Meat and Poultry 
Products Inspection Act, are hereby adopted by reference. 
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as delegatee by !!!<> Seeretary. 

PIH't 3(H., De!laitieas. 

W 'file Departmeft!. f.'ltall !Reflllt 'file Virginia 
De~artmea! el Agriealtare arul Cammeree. 

W 'file Aft f.'ltall !Reflllt 'file Virgiaia Meat arul 
Pettllry Proaaeffi IBspeetiaa Aet ~ 8!!JGt as ameaaeEI. 

fer Seereiftry. f.'ltall !Reflllt 'file Cammissioaer & 
l.rgFieultuFe aaft CeHlmeFee. 

fdt Allministrator. {Shall !Reflllt !!!<> Director & !!!<> 
Divisisn & ARimal Health arul Daffies; er """ atheP 
effi€er 6f employee el !!!<> Departmeat ift - aathorUy 
has l!ereto!are beef! tlelegated er mey herea!ler l>e 
delegated ift ae! ift IHs s!eafr. 

fer Program. f.'ltall !Reflllt 'file Vipgiaia Meat arul 
Pettllry Iaspee!ioa Prograffi. 

ff)- Commeree. f.'ltall !Reflllt Ceffimeree - !!!<> state 
6f ViFgiaia. 

fgt IB!erstate. {Shall !Reflllt Iatrastate. 

W Serviee. f.'ltall !Reflllt 'file Virginia Meat arul Pettllry 
IRs)?eeHaa Serliee. 

fit FeEierally laspeetell arul Passefr. f.'ltall !Reflllt 
ViFgiRia Iaspeetea ftlld Passeft:. 

$ !..!..H-£.!..!. t5h£tH metlfl} "Virgiaia." 

00 Y£ Breftds aftfl Legemls. -tSftaH meaHt ViFgiBia 
Brefttlsarulbegeaas. 

W Federal. f.'ltall !Reflllt Virgiaia. 

§ 1.2. Definitions. 

The following words and terms, when used in this part, 
shall have the following meaning, unless the context 
clearly indicates otherwise: 

"Act" means the Virginia Meat and Poultry Products 
Inspection Act (§ 3.1-884.17 et seq. of the Code of 
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Virginia). 

"Administrator" means the Director of the Division of 
Animal Health, or any other officer or employee of the 
department to whom authority has heretofore been 
delegated or may hereafter be delegated to act in his 
stead. 

"Commerce" means commerce within the 
Commonwealth of Virginia. 

"Department" means the Virginia Department of 
Agriculture and Consumer Services. 

"Federal" means "Virginia." 

"Federally inspected and passed" means Virginia 
inspected and passed. 

"Interstate" means intrastate. 

"Program" means the Virginia Meat .and PoultJy 
Inspection Program. 

"Secretary" means the Commissioner of Agriculture and 
Consumer Services. 

"Food Safety Inspection Service" means the Virginia 
Meat and Poultry Inspection Service. 

"United States" or "U.S." means "Virginia." 

"U.S. Brands and Legends" means "Virginia Brands and 
Legends." 

§ 1.3. Subchapter A - Mandatory meat inspection. 

Part 302. Application of Inspection and Other 
Requirements. 

Part 303. Exemptions. 

Any establishment, firm, person or corporation operating 
under Section 303.1 (a) (2) of this subchapter is required to 
apply for and receive a permit of exemption in 
accordance with requirements set forth by the 
Commissioner of Agriculture and Cammeree Consumer 
Services or his delegate. 

Part 304. Application for Inspection; Grant or Refusal of 
Inspection. 

Part 305. Official Numbers; Inauguration of Inspection; 
Withdrawal of Inspection; Reports of Violation. 

Part 306. Assignment and Authorities of Program 
Employees. 

Part 307. Facilities for Inspection. 

Part 308. Sanitation. 
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Part 309. Ante Mortem Inspection. 

Part 310. Post Mortem Inspection. 

Part 311. Disposal of Diseased or Otherwise Adulterated 
Carcasses and Parts. 

Part 312. Official Marks, Devices ; and Certificates. 

Part 313. Humane slaughter of livestock. 

Part 314. Handling and Disposal of Condemned or Other 
Inedible Products at Official Establishments. 

Part 315. Rendering or Other Disposal of Carcasses and 
Parts Passed for Cooking. 

Part 316. Marking Products and Their Containers. 

Part 317. Labeling, Marking Devices, and Containers. 

Part 318. Entry Into Official Establishments; Reinspection 
and Preparation of Products. 

Part 319. Definitions and Standards of Identity or 
Composition. 

Part 320. Records, Registration , and Reports. 

Part 325. Transportation. 

Part 329. Detention , ; Seizure and Condemnation; Criminal 
Offenses. 

SUBCHAPTER B 
VOLUNTARY H!SPECT!ml ANB CERTIFICATION 

SERVICE 

§ 1.4. Subchapter B 
certification service. 

Voluntary inspection and 

Part 350. Special Services Relating to Meat and Other 
Products. 

Part 352. Exotic animals; voluntary inspection. 

Part 354. Voluntary Inspection of Rabbits and Edible 
Products Thereof. 

Part 355. Certified Products for Dogs, Cats, and Other 
carnivora , ; Inspection , Certification, and Identification 
as to Class, Quality, Quantity , and Condition. 

Part 362 - Voluntary Poultry Inspection Regulations. 

SUBCHAPTER G 
POULTRY INSPECTION - PAR+ alH- . 

Sttl>jlaft k Beflai!ieas: 
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- their 6flgffia! meaaing !lftless !fte etlfltel!t otherwise 
re~HiFes. All fees ftfttl eharges refereReed si>al! he RS 
delegAted ey !fte Seerelftry. 

§ 1.5. Subchapter C - Mandatory poultry products 
inspection. 

Part 381. Poultry products inspection regulations. 

Subpart B. Administration; Application of Inspection and 
Other Requirements. Deleting Section 381.5-Publications. 

Subpart C. Exemptions. 

Subpart D. Application for Inspection; Grant or Refusal 
of Inspection. 

Subpart E. Inauguration of Inspection; Official 
Establishment Numbers; Separation of Establishments and 
Other Requirements; Withdrawal of Inspection. 

Subpart F. Assignment and Authorities of Program 
Employees ; appeals . 

Subpart G. Facilities for Inspection; Overtime and 
Holiday Service; Billing Establishments. 

Subpart H. Sanitation. 

Subpart I. Operating Procedures. 

Subpart J. Ante Mortem Inspection. 

Subpart K. Post Mortem Inspection; Disposition of 
Carcasses and Parts. 

Subpart L. Handling and Disposal of Condemned or 
other Inedible Products at Official Establishments. 

Subpart M. Official Marks, Devices, and Certificates; 
Export Certificates; Certification Procedures. 

Except as otherwise required in this subchapter all 
referrals and instructions relative to Export or Import are 
deleted from adoption. 

Subpart N. Labeling and Containers. 

Subpart 0. Entry of Articles Into Official Establishments; 
Processing Inspection and Other Reinspections; Processing 
Requirements. 

Subpart P. Definitions and Standards of Identity or 
Composition. 

Subpart Q. Records, Registration , and Reports. 

Subpart S. Transportation; Exportation; or Sale of Poultry 
or Poultry Products. 

Subpart v., U. Detention; Seizure and Condemnation; 

Criminal Offenses. 

PART II. 
FEES AND CHARGES. 

§ 2.1. Hourly charge. 

In setting the hourly charge to be made by the Virginia 
Bureau of Meat and Poultry Inspection Services, the 
Department of Agriculture and Consumer Services may 
charge for voluntary, overtime, and holiday inspection, and 
administrative costs associated therewith. The amount 
charged will be sufficient to pay: (i) the salaries and 
benefits of inspection personnel providing voluntary, 
overtime, and holiday inspection services; and (ii) that 
portion of the salaries and benefits of any other employee 
or employees attributable to administrative services 
associated with voluntary, overtime, or holiday inspection. 

§ 2.2. Mileage rate. 

In setting the mileage rate, the Department of 
Agriculture and Consumer Services may charge a rate not 
to exceed that authorized by the Commonwealth of 
Virginia State Travel Regulations. 

§ 2.3. Lodging rates. 

In setting lodging rates, the Department of Agriculture 
and Consumer Services may charge a rate not to exceed 
that authorized by the Commonwealth of Virginia State 
Travel Regulations. 

DEPARTMENT OF MOTOR VEHICLES 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:4.! C 4(a) of the Code of Virginia, which 
excludes regulations that are necessary to conform to 
changes in Virginia statutory law where no agency 
discretion is involved. The Department of Motor Vehicles 
will receive, consider and respond to petitions by any 
interested person at any time with respect to 
reconsideration or revision. 

Title Qf Regulation: VR 485-30-8601. Regulations Governing 
Grants to be made pursuant to the Virginia Alcohol Fuel 
Production Incentive Program Fund (REPEALED). 

Statutory Authority: § 58.1-2127.7 of the Code of Virginia. 

Effective Date: May 19, 1993. 

Summary: 

The Department of Motor Vehicles is repealing VR 
485-30-8601, Regulations Governing Grants to be made 
pursuant to the Virginia Alcohol Fuel Production 
Incentive Program Fund. These regulations are being 
repealed because the program, as set forth in Articl1 
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3.1 (§ 58.1-2127.1 et seq.) of Chapter 21 of Title 58.1 
of the Code of Virginia, does not provide for grants 
beyond June 30, 1992, thus eliminating the need for 
and the usefulness of these regulations. 
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STATE CORPORATION COMMISSION 

BUREAU OF INSURANCE 

March 25, 1993 

Administrative Letter 1993 - 7 

TO: All Insurance Companies, Health Services Plans, 
Health Maintenance Organizations, and Other Interested 
Parties 

RE: Change of Address and Telephone Numbers for the 
State Corporation Commission's Bureau of Insurance 

Please be advised that the State Corporation 
Commission's Bureau of Insurance has moved to the Tyler 
Building which is located at 1300 E. Main Street, 
Richmond, Virginia 23219. 

Our mailing address remains P. 0. Box 1157, Richmond, 
Virginia 23209. 

The Bureau's toll-free hotline number for calls made 
within Virginia is still 1-800-552-7945. This number has not 
changed. Calls outside of Virginia, however, may now be 
directed to (804) 371-9741. 

Please also make note of changes in the following 
numbers: 

Agents Licensing- (804) 371-9631 
Company Admissions - (804) 371-9636 
Financial Examinations - (804) 371-9311 
Financial Statements - (804) 371-9637 
Life & Health Agent Investigations - (804) 371-9990 
Life & Health Consumer Services - (804) 371-9691 
Life & Health Forms & Rates - (804) 371-91!0 
Life & Health Market Conduct - (804) 371-9150 
Property & Casualty Agent Investigations (804) 
371-9465 
Property & Casualty Consumer Services (804) 
371-9185 
Property & Casualty Forms & Rates - (804) 371-9965 
Property & Casualty Market Conduct - (804) 371-9687 
Surplus Lines Brokers - (804) 371-9399 
Taxes and Assessments - (804) 371-9399 

Each company is responsible for notifying its agents of 
these changes and for making the necessary corrections to 
all policies, forms, endorsements, and notices to 
policyholders issued on or after July I, 1993, which 
contain the Bureau's street address and telephone 
number(s). No changes are necessary for the Bureau's 
mailing address and the toll-free hotline number. These 
changes should not be filed with the Bureau of Insurance. 

Steven T. Foster 
Commissioner of Insurance 

AT RICHMOND, MARCH 19, 1993 

COMMONWEALTH OF VIRGINIA 

At the relation of the CASE NO. PUE930015 

STATE CORPORATION COMMISSION 

Ex Parte: In Re: Investigation 
into the Effects of Wholesale Power 
Purchases on Utility Cost of Capital; 
Effects of Leveraged Capital Structures 
on the Reliability of Wholesale Power 
Sellers; and Assurance of Adequate Fuel 
Supplies 

ORDER ESTABLISHING COMMISSION 
INVESTIGATION 

The 102d Congress of the United States adopted the 
Energy Policy Act of 1992 (the "Act") on October 24, 
1992. Section 712 of the Act adds an additional provision, 
Paragraph (10) and subsections, to Section Ill of the 
Public utility Regulatory Policies Act of 1978, 16 U.S.C. § 
2621 ("PURPA"). This provision requires the various state 
utility regulatory authorities, including this Commission, to 
"perform a general evaluation of:" 

(i) the potential for increases or decreases in the 
costs of capital for such [electric] utilities, and any 
resulting increases or decreases in the retail rates 
paid by electric consumers, that may result from 
purchases of long·term wholesale power supplies in 
lieu of the construction of new generation facilities 
by such utilities; 

(ii) whether the use by exempt wholesale generators 
(as defined in Section 32 of the Public utility 
Holding Company Act of 1935) of capital structures 
which employ proportionally greater amounts of 
debt than the capital structures of such utilities 
threatens reliability or provides an unfair advantage 
for exempt wholesale generators over such utilities; 

(iii) whether to implement procedures for the 
advance approval or disapproval of the purchase of 
a particular long-term wholesale power supply; and 

(iv) whether to require as a condition for the 
approval of the purchase of power that there be 
reasonable assurances of fuel supply adequacy. 

Paragraph (lO)(C) of the Act provides that, as a result 
of performing the evaluations noted above, a state 
regulatory authority may take "action with respect to the 
allowable capital structure of exempt wholesale generators, 
as such State regulatory authority may determine to be in 
the public interest." 

Paragraph (10) (D) of the Act requires each state 
regulatory authority to "consider and make 
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determination concerning the standards of subparagraph 
(A)[.]" Paragraph (10) (E) requires that this proceeding be 
concluded within one year from the passage of the Act. 
The Commission must conclude its investigation no later 
than October 24, 1993. 

Section 111 (b) (1) (a) of PURPA requires our 
consideration to be made after public notice and hearing. 
Finally, Rule 4:12 of the Commission's Rules of Practice 
and Procedure ("Rules") requires that before promulgating 
any general order, rule or regulation, the Commission 
"shall give reasonable notice of its contents and shall 
afford interested persons having objections thereto an 
opportunity to present evidence and be heard." 

Accordingly, by this Order we will initiate an 
investigation to consider rules, if appropriate, or 
Commission policy regarding the effects of wholesale 
power purchases on utility cost of capital, the effects of 
leveraged capital structures on the reliability of wholesale 
power sellers, whether to implement advance approval or 
disapproval of long-term wholesale power purchases, and 
whether to require reasonable assurances of fuel supply 
delivery for such wholesale power sellers, as required by 
the Act. 

Because of the procedural requirements of the Act and 
our Rules, this investigation must proceed in two phases. 
First, interested parties will be asked to comment upon 
fhe issues and matters set forth above. Next, the 
Commission Staff will consider the received comments and 
file testimony incorporating its recommendation as to 
"whether it is appropriate to implement the standards set 
out in subparagraph (A)" of the Act and, if so, whether to 
do so by specific rule or by specific policy 
pronouncement. 

Following this initial phase of the investigation, the 
Commission will convene a public hearing to take evidence 
upon the recommendations set forth in the Staff testimony. 
The Commission will issue further procedural orders prior 
to this phase of the investigation. 

Accordingly, IT IS ORDERED: 

(1) That this matter shall be docketed and assigned 
Case No. PUE930015; 

(2) That any person may file written comments 
provided an original and fifteen (15) copies of the 
comments are filed no later than April 21, 1993, with 
William J. Bridge, Clerk of the State Corporation 
Commission, cjo Document Control Center, P.O. Box 
2118, Richmond, Virginia 23216. Such comments must 
refer to Case No. PUE930015; 

(3) That the Commission Staff shall file its testimony 
on or before June 1, 1993, in which it sets forth its 
findings and recommendations and proposed rules or 
policy pronouncements, if any; 
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( 4) That all investor-owned electric companies and 
electric cooperatives subject to the Commission's 
jurisdiction shall forthwith make a copy of this order 
available for public inspection during normal business 
hours at the respective business offices where utility 
bills may be paid; 

(5) That all investor-owned electric companies and 
electric cooperatives subject to the Commission's 
jurisdiction shall forthwith serve a copy of this Order, 
by delivering a copy to the usual place of business or 
by depositing a copy in the United States mail, 
properly addressed and stamped, to all non-utility 
generators who currently provide or have offered to 
provide energy or capacity to the utility; and 

(6) That this matter shall be continued until further 
order of the Commission. 

AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to all electric companies and 
cooperatives in the State of Virginia; Kendrick R. Riggs, 
Esquire, P.O. Box 26666, Richmond, Virginia 23261; Evans 
Brasfield, Esquire, Hunton & Williams, Riverfront 
Plaza-East Tower, 951 East Byrd Street, Richmond, 
Virginia 23219-4074; Edward L Petrini, Esquire, Office of 
the Attorney General, 101 North 8th Street, 6th Floor, 
Richmond, Virginia 23219; Dennis R. Bates, Esquire, Office 
of the County Attorney, Fairfax County Board of 
Supervisors, 12000 Government Center Parkway, Fairfax, 
Virginia 22035-0064; Fredrick H. Ritts, Philip Morris USA, 
Watergate 600 Building, #915, Washington, DC 20037-2474; 
David B. Kearney, City of Richmond, 900 East Broad 
Street, # 300, Richmond, Virginia 23219; Denise Water 
Bland, Virginia Citizens Consumer Council, P.O. Box 8795, 
WilliamsbUrg, Virginia 23187; Donald R. Hayes, Washington 
Gas Light Company, 1100 H Street, N.W., Washington, D.C. 
20080; Frann G. Francis, Esquire, Apartment and O!!ice 
Building Association, 1050 17th Street, N.W., # 300, 
Washington, DC 20036; Louis R. Monacell, Virginia 
Committee for Fair Utility Rates, 1200 Mutual Building, 
Richmond, Virginia 23219; Edward L. Flippen, Esquire, 
P.O. Box 1122, Richmond, Virginia 23208-1122; Oliver A. 
Pollard, III, Esquire, 201 West Main Street, # 14, 
Charlottesville, Virginia 22901; Stephen H. Watts, II, 
Esquire, McGuire, Woods, Battle & Boothe, One James 
Center, Richmond, Virginia 23219-4030; T. Randolph 
Perkins, Cogentrix, Inc., 9405 Arrow Point Boulevard, 
Charlotte, North Carolina 28217; Laurence M. Hamric, 
Doswell, Two James Center, 1021 East Cary Street, 
Richmond, Virginia 23210, Beverly Crump, Esquire, 
McSweeney, Burtch & Crump, II South 12th Street, 
Richmond, Virginia 23219; Thomas L. Bowden, Ecopower, 
Inc., 1309-11 East Cary Street, Richmond, Virginia 23219; 
Wayne S. Leary, Peat Energy, Inc., 1006 Albemarle Court, 
New Bern, North Carolina 28562-2502; Richard D. Gary, 
Esquire, Hunton & Williams, Riverfront Plaza-East Tower, 
951 East Byrd Street, Richmond, Virginia 23219-4074; John 
Sachs, Esquire, 1701 Pennsylvania Avenue, N.W., 
Washington, D.C. 20006; George A. Beadles, Jr., 9401 Deer 
Range Road, Mosley, Virginia 23120-1432; G. Philip 
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Nowack, Esquire, 1200 New Hampshire Avenue, N.W., 
Washington, D.C. 20036; Harry E. Gregori, Jr., Department 
of Waste Management, 101 North 14th Street, lith Floor, 
Richmond, Virginia 23219; Philip F. Abraham, Coastal 
Power Production, P.O. Box 3-K, Richmond, Virginia 23206; 
and Wallace N. Davis, Executive Director, Department of 
Air Pollution Control, Commonwealth of Virginia, Room 
801, Ninth Street Office Building, P.O. Box 10089, 
Richmond, Virginia 23240. 
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STATE LOTTERY DEPARTMENT 

DIRECTOR'S ORDER NUMBER THIRTEEN Qlill_ 

VIRGINIA LOTTERY MINORITY AND WOMEN-OWNED 
BUSINESS ENTERPRISE ON-LINE RETAILER LICENSING 
PROGRAM 

In accordance with the authority granted by Section 
58.1-4006A of the Code of Virginia, I hereby promulgate 
the Virginia Lottery Minority and Women-Owned Business 
Enterprise On-Line Retailer Licensing Program. This 
program is established to encourage and promote the 
licensing of businesses owned by members of these groups. 
The details within the program amplify and conform to 
the duly adopted State Lottery Board regulations for the 
conduct of on-line games. 

The program is available for inspection and copying 
during normal business hours at the State Lottery 
Department headquarters, 2201 West Broad Street, 
Richmond, Virginia, and at each of the State Lottery 
Department regional offices. A copy may be requested by 
mail by writing to: Public Information Officer, State 
Lottery Department, P. 0. Box 4689, Richmond, Virginia 
23220. 

This Director's Order becomes effective on the date of 
its signing and shall remain in full force and effect unless 
amended or rescinded by further Director's Order. 

js/ Kenneth W. Thorson 
Director 
Date: July 10, 1989 

FINAL REGULATION 

STATE LOTTERY DEPARTMENT 

Title Q! Regulation: VR 447-02-2. On-Line Game 
Regulations. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Effective Date: May 19, 1993. 

Summary: 

The amendments to § 3.1 reduce the potential of the 
purchase of large blocks of on-line lottezy tickets by 
stipulating that all plays/ips used must be manually 
marked. The amendments also stipulate that a person 
who is physically handicapped and who would 
otherwise be unable to mark a playslip manually may 
use any device to make such a mark for his sole 
personal use or benefit. 

This regulation supersedes an emergency regulation 
effective June 4, 1992. 

VR 447-02-2. On-Line Game Regulations. 

Vol. 9, Issue 15 

PART I. 
ON-LINE GAMES. 

§ 1.1. General definitions for on-line games. 

The words and terms, when used in any of the 
department's regulations, shall have the same meaning, as 
defined in these regulations, unless the context clearly 
indicates otherwise. Definitions that relate to instant games 
are incorporated by reference in the On-Line Game 
Regulations (VR 447-02-2). 

"Auto pick" means the same as "easy pick." 

"Breakage" means the fraction of a dollar not paid out 
due to rounding down and shall be used exclusively to 
fund prizes. 

"Cancelled ticket" means a ticket that (i) has been 
placed into the terminal, whereupon the terminal must 
read the information from the ticket and cancel the 
transaction or (ii) whose validation number has been 
manually entered into the terminal via the keyboard and 
cancelled. 

"Certified drawing" means a drawing in which a lottery 
official and an independent certified public accountant 
attest that the drawing equipment functioned properly and 
that a random selection of a winning combination has 
occurred. 

"Confirmation (or registration) notice" means the 
subscription notification letter or card mailed to the 
subscriber which confirms the game numbers for the 
game panel played, and the plan start date and number of 
draws. 

"Drawing" means a procedure by which the lottery 
randomly selects numbers or items in accordance with the 
specific game rules for those games requiring random 
selection of number(s) or item(s). 

"Duplicate ticket" means a ticket produced by any 
means other than by an on-line terminal with intent to 
imitate the original ticket. 

"Easy pick" means computer generated numbers or 
items. 

"Game panel" means the play(s) entered on a playslip 
by the player or by the subscriber on the subscription 
application. 

"Game numbers" means the numbers designated by the 
player on the playslip or subscription application or the 
computer-generated numbers if easy pick is selected. 

"Group-designated agent" means the individual listed on 
the back of a ticket or on the subscription application who 
is elected by the group of players to act as the 
representative or subscriber on the group's behalf in 
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handling all correspondence and payment disbursements 
resulting from the group's activity. 

"Number of draws" means the actual number of draws 
for which a multiple play or subscription is valid. 

"On-line game" means a lottery game, the play of which 
is dependent upon the use of an on~line terminal in direct 
communication with an on·line game main frame operated 
by or at the direction of the department. 

"On-line lottery retailer" means a licensed lottery 
retailer who has entered an agreement with the 
department to sell on-line tickets at a specific location. 

"On-line system" means the department's on-line 
computer system consisting of on·line terminals, central 
processing equipment, and a communication network. 

"On-line terminal" means the department's computer 
hardware through which a combination of numbers or 
items is selected or generated and through which on-line 
tickets are generated and claims may be validated. 

"On-line ticket" means a computer-generated ticket 
issued by an on-line lottery retailer to a player as a 
receipt for the number, numbers, or items or combination 
of numbers or items the player has selected. 

"Person" means a natural person and may extend and 
be applied to groups of persons as well as corporations, 
companies, partnerships, and associations, unless the 
context indicates otherwise. 

"Plan" means the duration of the subscription as 
determined by the number of draws designated by the 
subscriber on the subscription application or renewal 
notice. 

"Play" means a wager on a single set of selected 
numbers. 

"Playeraselected item" means a number or item or 
group o! numbers or items selected by a player in 
connection with an on~Hne game. Playeraselected items 
include selections o! items randomly generated by the 
computer on-line system. Such computer-generated 
numbers or items are also known as "auto picks," "easy 
picks" or "quick picks." 

"Playslip" means an optically readable card issued by 
the department, used in marking a player's game plays. 

"Present at the terminal" means that a player remains 
physically present at the on-line lottery terminal from the 
time the player's order for the purchase of on-line lottery 
tickets is paid for and accepted by the lottery retailer 
until the processing of the order is completed and the 
tickets are delivered to the player at the licensed on-line 
retailer terminal location. 

"Quick pick" means the same as "easy pick." 

"Registration" means the process of entering subscripton 
information concerning the subscriber, plan and selected 
numbers into the central computer system. 

"Retailer," as used in these on-line game regulations, 
means a licensed on-line lottery retailer, unless the context 
clearly requires otherwise. 

"Roll stock" or "ticket stock" means the paper roll 
placed into the lottery retailer terminals from which a 
unique lottery ticket is generated by the computer, 
displaying the player selected item(s) or number(s). 

"Share" means a percentage of ownership in a winning 
ticket or subscription plan. 

"Start date" means the first draw date for which a 
multiple play or subscription is effective. 

"Subscriber" means the individual designated on the 
subscription application whose entry has been entered into 
the department's central computer system and who has 
received confirmation from the department of his 
designated numbers and includes the group-desiguated 
agent for a group, organization, family unit, or club. 

"Subscription" means a method to play a lottery on-line 
game by purchasing subscription plays, using a designated 
set of numbers, for a specific period of time, and for 
which the player is automatically entered in each drawing 
or game during the period for which the subscription is 
effective. 

"Subscription application" means the form(s) used by an 
individual or group-desiguated agent to play lottery games 
by subscription. 

"Subscription renewal" means the process by which a 
subscription plan is renewed by the subscriber in 
accordance with procedures established by the department. 

"Winning combination" means two or more items or 
numbers selected by a drawing. 

§ 1.2. Development of on-line games. 

The director shall select, op,erate, and contract for the 
operation of on-line games which meet the general criteria 
set forth in these regulations. The board shall determine 
the specific details of each on-line lottery game after 
consultation with the director. These details include, but 
are not limited to: 

l. The type or types of on-line lottery games, 

2. Individual prize amounts and overall prize structure, 

3. Types of noncash prizes, if any, 
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4. The amount and type of any jackpot or grand prize 
which may be awarded and how awarded, and 

5. Chances of winning. 

§ 1.3. Prize structure. 

The prize structure for any on-line game shall be 
designed to return to winners approximately 50% of gross 
sales. 

A. The specific prize structure for each type of on-line 
game shall be determined in advance by the board. 

B. From time to time, the board may determine 
temporary adjustments to the prize structure to account 
for breakage or other fluctuations in the anticipated 
redemption of prizes. 

§ 1.4. Drawing and selling times. 

A. Drawings shall be conducted at times and places 
designated by the director and publicly announced by the 
department. 

B. On-line tickets may be purchased up to a time prior 
to the drawing as specified in the onMline drawing rules. 
That time will be designated by the director. 

§ 1.5. Ticket price. 

A. The sale price of a lottery ticket for each game will 
be determined by the board. These limits shall not operate 
to prevent the sale of more than one lottery play on a 
single ticket. Unless authorized by the board, lottery 
retailers may not discount the sale price of on-line game 
tickets or provide free lottery tickets as a promotion with 
the sale of on-line tickets. This section shall not prevent a 
licensed retailer from providing free on-line tickets with 
the purchase of other goods or services customarily 
offered !or sale at the retailer's place of business; 
provided, however, that such promotion shall not be for 
the primary purpose of inducing persons to participate in 
the lottery. (see § 1.9) 

B. This section shall not apply to the redemption of a 
winning on-line game ticket the prize for which is another 
free ticket. 

§ 1.6. Ticket cancellation. 

A ticket may be cancelled and a refund of the purchase 
price obtained at the request of the bearer of the ticket 
under the following conditions: 

l. To be accepted for cancellation, the ticket must be 
presented to the lottery retailer location at which the 
ticket was sold, prior to the time of the drawing and 
within the same business day it was purchased. 

2. Cancellation may only be effected by the following 

Vol. 9, Issue 15 

State Lottery Department 

two procedures: 

a. Inserting the ticket into the lottery terminal, 
whereupon the terminal must read the information 
from the ticket and cancel the transaction. 

b. After first determining that the preceding 
procedure cannot be utilized successfully to cancel 
the ticket, the terminal operator may cancel the 
ticket by manually entering the ticket validation 
number into the terminal via the keyboard. 

Any ticket which cannot be cancelled by either of 
these procedures remains valid for the drawing for 
which purchased. Any ticket which is mutilated, 
damaged or has been rendered unreadable, and 
cannot be inserted into or read by the lottery terminal 
or whose validation number cannot be read and keyed 
into the terminal, cannot be cancelled by any other 
means. 

3. The cancelled ticket must be surrendered by the 
bearer to the retailer. 

4. On a case~by~case basis, credit may be provided to 
retailers for tickets which could not be cancelled by 
either of the two methods described in § 1.6 2. Such 
credit may be given provided unusual, verifiable 
circumstances are present which show that the 
department's computer system could not accept the 
cancellation within the same day the ticket was 
purchased or that the ticket was produced by an 
unusual retailer error or if the ticket was issued by 
another lottery-approved device. The retailer must 
notify the department's Hotline prior to the time of 
the drawing and within the same business day the 
ticket was purchased. 

5. The director may approve credit for other 
cancellation requests not described in this section. 

6. The lottery's internal auditor will audit cancelled 
tickets on a sample basis. 

§ l. 7. Chances of winning. 

The director shall publicize the overall chances of 
winning a prize in each onaline game. The chances may 
be printed in informational materials. 

§ 1.8. Licensed retailers' compensation. 

A. Licensed retailers shall receive 5.0% compensation on 
all net sales from onaline games. "Net sales" are gross 
sales less cancels. 

B. The board shall approve any bonus or incentive 
system for payment to retailers. The director will publicize 
any such system by administrative order. The director 
may then award such cash bonuses or other incentives to 
retailers. Retailers may not accept any compensation for 
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the sale of lottery tickets other than compensation 
approved under this section, regardless of the source. 

§ 1.9. Retailers' conduct. 

A. Retailers shall sell on-line tickets at the price fixed 
by the board, unless the board allows reduced prices or 
ticket give-aways. 

B. All ticket sales shall be for cash, check, cashier's 
check, traveler's check or money order at the discretion 
of and in accordance with the licensed retailer's policy for 
accepting payment by such means. A ticket shall not be 
purchased with credit cards, food stamps or food coupons. 

C. All ticket sales shall be final. Retailers shall not 
accept ticket returns except as allowed by department 
regulations or policies, or with the department's specific 
approval. 

D. Tickets shall be sold during all normal business hours 
of the lottery retailer when the on-line terminal is 
available unless the director approves otherwise. Retailers 
shall give prompt service to lottery customers present and 
waiting at the terminal to purchase tickets for on-line 
games. Prompt service includes interrupting processing of 
on-line ticket orders for which the customer is not present 
at the terminal. Failure to render prompt service to 
lottery customers may result in administrative action by 
the director including but not limited to license suspension 
or revocation or disabling the on-line terminal so that it 
will not process transactions. 

E. Tickets shall be sold only at the location listed on 
each retailer's license from the department. For purposes 
of this section, the sale of an on-line lottery ticket at the 
licensed location means a lottery transaction in which all 
elements of the sale between the licensee and the player 
shall take place on site at the lottery terminal including 
the exchange of consideration, the exchange of the playslip 
if one is used, and the exchange ol the ticket. No part of 
the sale may take place away !rom the lottery terminal. 

F. On-line retailers must offer lor sale all lottery 
products o!lered by the department. 

G. An on-line game ticket shall not be sold to, 
purchased by, given as a gift to or redeemed from any 
individual under 18 years of age, and no prize shall be 
paid on a ticket purchased by or transferred to any 
person under 18 years of age. The transferee of any ticket 
by any person ineligible to purchase a ticket is ineligible 
to receive any prize. 

H. On-line retailers shall furnish players with proper 
claim forms provided by the department. 

I. On-line retailers shall post winning numbers 
prominently. 

J. On-line retailers and employees who will operate 

on-line equipment shall attend training provided by the 
department and allow only trained personnel to operate 
terminals. 

K. Unsupervised retailer employees who sell or 
otherwise vend lottery tickets must be at least 18 years of 
age. Employees not yet 18 but at least 16 years of age 
may sell or vend lottery tickets so long as they are 
supervised by the manager or supervisor in charge at the 
location where the tickets are being sold. 

L. Federal Internal Revenue Code, 26 U.S.C. 60501 
requires lottery retailers who receive more than $10,000 in 
cash in one transaction, two or more related transactions 
in the aggregate, or a series of connected transactions 
exceeding $10,000 in the aggregate, from a single player 
or his agent, to file a Form 8300 with the Internal 
Revenue Service. IRS encourages retailers to report all 
suspicious transactions, even if they do not meet the 
$10,000 threshold. "Cash" includes coin and currency only 
and does not include bank checks or drafts, traveler's 
checks, wire transfers, or other negotiable or monetary 
instruments not customarily accepted as money. 

§ 1.10. End of game; suspension. 

The director may suspend or terminate an on-line game 
without advance notice if he finds that this acilon will 
serve and protect the public interest. 

PART!!. 
LICENSING OF RETAILERS FOR ON-LINE GAMES. 

§ 2.1. Licensing. 

The director may license persons as lottery retailers for 
on-line games who will best serve the public convenience 
and promote the sale of tickets and who meet the 
eligibility criteria and standards for licensing. 

For purposes of this part on licensing, "person" means 
an individual, association, partnership, corporation, club, 
trust, estate, society, company, joint stock company, 
receiver, trustee, assignee, referee, or any other person 
acting in a fiduciary or representative capacity, whether 
appointed by a court or otherwise, and any combination of 
individuals. "Person" also means all departments, 
commtsstons, agencies and instrumentalities of the 
Commonwealth, including its counties, cities, and towns. 

§ 2.2. Eligibility. 

A. Eighteen years of age and bondable. 

Any person who is 18 years of age or older and who is 
bondable may be considered for licensure, except no 
person may be considered for licensure: 

l. Who will be engaged primarily in the business of 
selling lottery tickets; 

Virginia Register of Regulations 

2366 



2. Who is a board member, officer or employee of the 
State Lottery Department or who resides in the same 
household as board member, officer or employee of 
the department; or 

3. Who is a vendor to the department of instant or 
on-line lottery tickets or goods or data processing 
services, whose tickets, goods or services are provided 
directly to the lottery department, or whose business 
is owned by, controlled by, or affiliated with a vendor 
of instant or on-line lottery tickets or goods or data 
processing services whose tickets, goods or services 
are provided directly to the lottery department. 

B. Form submission. 

The submission of forms or data for licensure does not 
in any way entitle any person to receive a license to act 
as an on-line lottery retailer. 

§ 2.3. General standards for licensing. 

A. Selection factors for licensing. 

The director may license those persons who, in his 
opinion, will best serve the public interest and public trust 
in the lottery and promote the sale of lottery tickets. The 
director will consider the following factors before issuing 
or renewing a license: 

1. The financial responsibility and integrity of the 
retailer, to include: 

a. A credit and criminal record history search or 
when deemed necessary a lull investigation of the 
retailer; 

b. A check for outstanding delinquent state lax 
liability; 

c. A check for required business licenses, tax and 
business permits; and 

d. An evaluation of physical security at the place of 
business, including insurance coverage. 

2. The accessibility of his place of business to public, 
to include: 

a. The hours of operation compared to the on-line 
system selling hours; 

b. The availability of parking including ease of 
ingress and egress to parking; 

c. Public transportation stops and passenger traffic 
volume; 

d. The vehicle traffic density, including levels of 
congestion in the market area; 
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e. Customer transaction count within the place of 
business; 

f. other factors indicating high public accessibility 
and public convenience when compared with other 
retailers; and 

g. Adequate space and physical layout to sell a high 
volume of lottery tickets efficiently. 

3. The sufficiency of existing lottery retailers to serve 
the public convenience, to include: 

a. The number of and proximity to other lottery 
retailers in the market area; 

b. The expected impact on sales volume of 
potentially competing lottery retailers; 

c. The adequacy of coverage of all regions of the 
Commonwealth with lottery retailers; and 

d. The population to terminal ratio, compared to 
other geographical market areas. 

4. The volume of expected lottery ticket sales, to 
include: 

a. Type and volume of the products and services 
sold by the retailer; 

b. Dollar sales volume of the business; 

c. Sales history of the market area; 

d. Sales history for instant tickets, if already 
licensed as an instant retailer; 

e. Volume of customer traffic in place of business; 
and 

f. Market area potential, compared to other market 
areas. 

5. The ability to offer high levels of customer service 
to on-line lottery players, including: 

a. A history demonstrating successful use of lottery 
product related promotions; 

b. Volume and quality of point of sale display; 

c. A history of compliance with lottery directives; 

d. Ability to display jackpot prize amounts to 
pedestrians and vehicles passing by; 

e. A favorable image consistent with lottery 
standards; 

f. Ability to pay prizes of $600 or less during 
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maximum selling hours, compared to other area 
retailers; 

g. Commitment to authorize employee participation 
in all required on-line lottery training; and 

h. Commitment and opportunity to post jackpot 
levels near the point of sale. 

B. Additional factors for selection. 

The director may develop and, by director's order, 
publish additional criteria which, in the director's 
judgment, are necessary to serve the public interest and 
public trust in the lottery. 

C. Filing of forms with the department. 

After notification of selection as an on-line lottery 
retailer, the retailer shall file required forms with the 
department. The retailer must submit all information 
required to be considered for licensing. Failure to submit 
required forms and information within the times specified 
in these regulations may resull in the loss of the 
opportunity to become or remain a licensed on-line 
retailer. The forms to be submitted shall include: 

I. Signed retailer agreement; 

2. Signed EFT Authorization form with a voided check 
or deposit slip from the specified account; and 

3. Executed bond requirement. 

§ 2.4. Bonding of lottery retailers. 

A. Approved retailer to secure bond. 

A lottery retailer approved for licensing shall obtain a 
surety bond in the amount of $10,000 from a surety 
company entitled to do business in Virginia. If the retailer 
is already bonded for instant games, a second bond will 
not be required. However, the amount of the original bond 
must be increased to $10,000. The purpose of the surety 
bond is to protect the Commonwealth from a potential loss 
in the event the retailer fails to perform his 
responsibilities. 

I. Unless otherwise provided under subsection C of 
this section, the surety bond shall be in the amount 
and penalty of $10,000 and shall be payable to the 
State Lottery Department and conditioned upon the 
faithful performance of the lottery retailer's duties. 

2. Within 15 calendar days of receipt of the "On-Line 
License Approval Notice," the lottery retailer shall 
return the properly executed "Bonding Requirement" 
portion of the "On-Line License Approval Notice" to 
the State Lottery Department to be filed with his 
record. 

B. Continuation of surety bond on annual license review. 

A lottery retailer whose license is being reviewed shall: 

1. Obtain a letter or certificate from the surety 
company to verify that the surety bond is being 
continued for the annual license review period; and 

2. Submit the surety company's letter or certificate 
with the required annual license review fee to the 
State Lottery Department. 

C. Sliding scale for surety bond amounts. 

The department may establish a sliding scale for surety 
bonding requirements based on the average volume of 
lottery ticket sales by a retailer to ensure that the 
Commonwealth's interest in tickets to be sold by a 
licensed lottery retailer is adequately safeguarded. Such 
sliding scale may require a surety bond amount either 
greater or lesser than the amount fixed by subsection A of 
this section. 

D. Effective date for sliding scale. 

The sliding scale for surety bonding requirements will 
become effective when the director determines that 
sufficient data on lottery retailer ticket sales volume 
activity are available. Any changes in a retailer's surety 
bonding requirements that result from instituting the 
sliding scale will become effective only at the time of the 
retailer's next renewal action. 

E. Limit on sales in excess of bond. 

Under no circumstances shall the retailer allow total, 
weekly, net on-line and instant sales from a single location 
for the seven-day period ending at the close of the lottery 
fiscal week (normally Tuesday night) to exceed five times 
the amount of the bond for that licensed location, unless 
such retailer has first obtained written permission from 
the director. The director, in his sole discretion, may 
require additional bond or other security as a condition 
for continued sales, may accelerate the collection from the 
retailer of the net proceeds from the sale of lottery 
tickets, or may temporarily suspend the requirement that 
no retailer may sell lottery ttckets in excess of five times 
the amount of the bond for that licensed location for all 
on-line lottery retailers or for individual retailers on a 
case-by-case basis. 

§ 2.5. Lottery bank accounts and EFT authorization. 

A. Approved retailer to establish lottery bank account. 

A lottery retailer approved for licensing shall establish a 
separate bank account to be used exclusively for lottery 
business in a bank participating in the automatic clearing 
house (ACH) system. A single bank account may be used 
for both on-line and instant lottery business. 
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B. Retailer's use of lottery account. 

The lottery account will be used by the retailer to make 
funds available to permit withdrawals and deposits 
initiated by the department through the electronic funds 
transfer (EFT) process to settle a retailer's account for 
funds owed by or due to the retailer from the sale of 
tickets and the payment of prizes. All retailers shall make 
payments to the department through the electronic funds 
transfer (EFT) process unless the director designates 
another form of payment and settlement under terms and 
conditions he deems appropriate. 

C. Retailer responsible for bank charges. 

The retailer shall be responsible for payment of any 
fees or service charges assessed by the bank for 
maintaining the required account. 

D. Retailer to authorize electronic funds transfer. 

Within 15 calendar days of receipt of the "On-Line 
License Approval Notice," the lottery retailer shall return 
the properly executed "On-Line Electronic Funds Transfer 
Authorization" portion of the "License Approval Notice" to 
the department recording the establishment of his account. 

E. Change in retailer's bank account. 

If a retailer finds it necessary to change his bank 
account from one bank account to another, he must 
submit a newly executed "Electronic Funds Transfer 
Authorization" form for the new bank account. The 
retailer may not discontinue use of his previously 
approved bank account until he receives notice from the 
department that the new account is approved for use. 

F. Director to establish EFT account settlement 
schedule. 

The director will establish a schedule for processing the 
EFT transactions against retailers' lottery bank accounts 
and issue instructions to retailers on how settlement of 
accounts will be made. 

§ 2.6. Deposit of lottery receipts; interest and penalty for 
late payment; dishonored EFT transfers or checks. 

A. Payment due date. 

Payments shall be due as specified by the director in 
the instructions to retailers regarding the settlement of 
accounts. 

B. Penalty and interest charge for late payment. 

Any retailer who fails to make payment when payment 
is due will be contacted by the department and instructed 
to make immediate deposit. If the retailer is not able to 
deposit the necessary funds or if the item is returned to 
the department unpaid for a second time, the retailer's 
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on-line terminal will be inactivated. The retailer will not 
be reactivated until payment is made by cashier's check, 
certified check or wire transfer, and if deemed a 
continuing credit risk by the department, not until an 
informal hearing is held to determine if the licensee is 
able and willing to meet the terms of his license 
agreement. Additionally, interest will be charged on the 
moneys due plus a $25 penalty. The interest charge will 
be equal to the "Underpayment Rate" established pursuant 
to § 662l(a)(2) of the Internal Revenue Code of 1954, as 
amended. The interest charge will be calculated beginning 
the date following the retailer's due date lor payment 
through the day preceding receipt of the late payment by 
the department for deposit. 

C. Service charge for dishonored EFT transfer or bad 
check. 

ln addition to the penalty authorized by subsection B of 
this section, the director will assess a service charge of 
$25 against any retailer whose payment through electronic 
funds transfer (EFT) or by check is dishonored. 

D. Service charge lor debts referred lor collection. 

If the department refers a debt of any retailer to the 
Attorney General, the Department of Taxation or any 
other central collection unit of the Commonwealth, the 
retailer owing the debt shall be liable for an additional 
service charge which shall be in the amount of the 
administrative costs associated with the collection of the 
debt incurred by the department and the agencies to 
which the debt is referred. 

E. Service charge, interest and penalty waived. 

The service charge, interest and penalty charges may be 
waived when the event which would otherwise cause a 
service charge, interest or penalty to be assessed is not in 
any way the fault of the lottery retailer. For example, a 
waiver may be granted in the event of a bank error or 
lottery error. 

§ 2.7. License term and annual review. 

A. License term. 

A general on-line license for an approved lottery retailer 
shall be issued on a perpetual basis subject to an annual 
determination of continued retailer eligibility and the 
payment of an annual fee fixed by the board. A general 
on~line license requires the retailer to sell both onaline and 
instant lottery tickets. 

B. Annual license review. 

The annual fee shall be collected within the 30 days 
preceding a retailer's anniversary date. Upon receipt of 
the annual fee, the general license shall be continued so 
long as all eligibility requirements are met. The director 
may implement a staggered, monthly basis for annual 

Monday, April 19, 1993 

2369 



State Lottery Department 

license reviews and allow for the proration of annual 
license lees. This section shall not be deemed to allow for 
a refund of license fees when a license is terminated, 
revoked or suspended for any other reason. 

C. Amended license term. 

The annual fee for an amended license will be due on 
the same date as the fee for the license it replaced. 

D. Special license. 

The director may issue special licenses. Special licenses 
shall be for a limited duration and under terms and 
conditions that he determines appropriate to serve the 
public interest. On-line game lottery retailers currently 
licensed by the department are not required to obtain an 
additional surety bond for the purposes of obtaining a 
special event license. 

E. Surrender of license certificate. 

If the license of a lottery retailer is suspended, revoked 
or not continued from year to year, the lottery retailer 
shall surrender the license certificate upon demand. 

§ 2.8. License fees. 

A. License fee. 

The fee for a lottery retailer general license to sell 
on-line game tickets shall be $25. Payment of this fee 
shall entitle the retailer to sell both on-line and instant 
game tickets. The general license fee to sell on-line game 
tickets shall be paid for each location to be licensed. This 
fee is nonrefundable. 

B. Annual license fee. 

The annual fee for a lottery retailer general license to 
sell on-line game tickets shall be an amount determined 
by the board at its November meeting or as soon 
thereafter as practicable for all reviews occurring in the 
next calendar year. The fee shall be designed to recover 
all or a portion of the annual costs of the department in 
providing services to the retailer. The fee shall be paid 
for each location for which a license is. This fee is 
nonrefundable. The fee shall be submitted within the 30 
days preceding a retailer's anniversary date. 

C. Amended license fee. 

The fee for processing an amended license for a lottery 
retailer general license shall be an amount as determined 
by the board at its November meeting or as soon 
thereafter as practicable for all amendments occurring in 
the next calendar year. The amended license fee shall be 
paid for each location affected. This fee is nonrefundable. 
An amended license shall be submitted in cases where a 
business change has occurred. 

§ 2.9. Fees for operational costs. 

A. Installation fee. 

The fee for initial terminal telecommunications 
installation for the on-line terminal shall be $275 unless 
otherwise determined by the director. This fee may be 
subject to change based upon an annual cost review by 
the department. 

I. If the retailer has purchased a business where a 
terminal is presently installed or telecommunication 
service is available, a fee of $25 per year shall be 
charged upon issuance of a new license. 

2. No installation fee will be charged if interruption of 
service to the terminal has not occurred. 

B. Weekly on-line telecommunications line charge. 

Each retailer shall be assessed a weekly charge of $15 
per week. This fee may be subject to change based upon 
an annual cost review by the department. 

§ 2.10. Transfer of license prohibited; invalidation of 
license. 

A. License not transferrable. 

A license issued by the director authorizes a specified 
person to act as a lottery retailer at a specified location 
as set out in the license. The license is not transferrable 
to any other person or location. 

B. License invalidated. 

A license shall become invalid in the event of any of 
the following circumstances: 

1. Change in business location; 

2. Change in business structure (e.g., from a 
partnership to a sole proprietorship); or 

3. Change in the business owners listed on the original 
personal data forms for which submission of a 
personal data form is required under the license 
procedure. 

C. Amended personal data form required. 

A licensed lottery retailer who anticipates any change 
listed in subsection B must notify the department of the 
anticipated change at least 30 calendar days before it 
takes place and submit an amended personal data form. 
The director shall review the changed factors in the same 
manner that would be required for a review of an original 
personal data form. 

§ 2.11. Denial, suspension, revocation or of license. 
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A. Grounds for refusal to license. 

The director may refuse to issue a license to a person if 
the person does not meet the eligibility criteria and 
standards for licensing as set out in these regulations or if: 

I. The person has been convicted of a felony; 

2. The person has been convicted of a crime involving 
moral turpitude; 

3. The person has been convicted of any fraud or 
misrepresentation in any connection; 

4. The person has been convicted of bookmaking or 
other forms of illegal gambling; 

5. The person as been convicted of knowingly and 
willfully falsifying, or misrepresenting, or concealing a 
material fact or makes a false, fictitious, or fraudulent 
statement or misrepresentation; 

6. The person's place of business caters to 
frequented predominantly by persons under 18 
of age; 

or is 
years 

7. The nature of the person's business constitutes a 
threat to the health or safety of prospective lottery 
patrons; 

8. The nature of the person's business is not consonant 
with the probity of the Commonwealth; or 

9. The person has committed any act of fraud, deceit, 
misrepresentation, or conduct prejudicial to public 
confidence in the state lottery. 

B. Grounds for refusal to license partnership or 
corporation. 

In addition to refusing a license to a partnership or 
corporation under subsection A of this section, the director 
may also refuse to issue a license to any partnership or 
corporation if he finds that any general or limited partner 
or officer or director of the partnership or corporation has 
been convicted of any of the offenses cited in subsection 
A of this section. 

C. Appeals of refusal to license. 

Any person refused a license under subsection A or B 
may appeal the director's decision in the manner provided 
by VR 447-01-02, Part III, Article 2, § 3.4. 

D. Grounds for suspension, revocation or refusal to 
continue license. 

The director may suspend, revoke, or refuse to continue 
a license for any of the following reasons: 

I. Failure to properly account for on-line terminal 
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ticket roll stock, lor cancelled ticket, for prizes 
claimed and paid, or !or the proceeds of the sale of 
lottery tickets; 

2. Failure to file or maintain the required bond or the 
required lottery bank account; 

3. Failure to comply with applicable laws, instructions, 
terms or conditions of the license, or rules and 
regulations of the department concerning the licensed 
activity, especially with regard to the prompt payment 
of claims; 

4. Conviction, following the approval of the license, of 
any of the offenses cited in subsection A; 

5. Failure to file any return or report or to keep 
records or to pay any fees or other charges as 
required by the state lottery law or the rules or 
regulations of the department or board; 

6. Commission of any act of fraud, 
misrepresentation, or conduct prejudicial to 
confidence in the state lottery; 

deceit, 
public 

7. Failure to maintain lottery ticket sales at a level 
sufficient to meet the department's administrative costs 
for servicing the retailer, provided that the public 
convenience is adequately served by other retailers. 
This failure may be determined by comparison of the 
retailer's sales to a sales quota established by the 
director; 

8. Failure to notify the department of a material 
change, after the license is issued, of any matter 
required to be considered by the director in the 
licensing process; 

9. Failure to comply with lottery game rules; 

10. Failure to meet minimum point of sale standards; 

II. The person's place of business caters to or is 
frequented predominantly by persons under 18 years 
of age; 

12. The nature of the person's business constitutes a 
threat to the health or safety of prospective lottery 
patrons; or 

13. The nature of the person's business is not 
consonant with the probity of the Commonwealth. 

E. Notice of intent to suspend, revoke or deny 
continuation of license. 

Before taking action under subsection C, the director 
will notify the retailer in writing of his intent to suspend, 
revoke or deny continuation of the license. The notification 
will include the reason or reasons for the proposed action 
and will provide the retailer with the procedures for 
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requesting a hearing before the board. Such notice shall 
be given to the retailer at least 14 calendar days prior to 
the effective date of suspension, revocation or denial. 

F. Temporary suspension without notice. 

If the director deems it necessary in order to serve the 
public interest and maintain public trust in the lottery, he 
may temporarily suspend a license without first notifying 
the retailer. Such suspension will be in effect until any 
prosecution, hearing or investigation into possible violations 
is concluded. 

G. Surrender of license and lottery property upon 
revocation or suspension. 

A retailer shall surrender his license to the director by 
the date specified in the notice of revocation or 
suspension. The retailer shall also surrender the lottery 
property in his possession and give a final accounting of 
his lottery activities by the date specified by the director. 

§ 2.12. Responsibility of tottery retailers. 

Each retailer shall comply with all applicable state and 
federal laws, rules and regulations of the department, 
license terms and conditions, specific rules for all 
applicable lottery games, and directives and instructions 
which may be issued by the director. 

§ 2.13. Display of license. 

License displayed in general view. Every licensed lottery 
retailer shall conspicuously display his lottery license in an 
area visible to the general public where lottery tickets are 
sold. 

§ 2.14. Display of material. 

A. Material in general view. 

Lottery retailers shall display lottery point-of-sale 
material provided by the director in a manner which is 
readily seen by and available to the public. 

B. Prior approval for retailerasponsored material. 

A lottery retailer may use or display his own 
promotional and point-of-sale material, provided it has 
been submitted to and approved for use by the department 
in accordance with instructions issued by the director. 

C. Removal of unapproved material. 

The director may require removal of any licensed 
retailer's lottery promotional material that has not been 
approved for use by the department. 

§ 2.15. Inspection of premises. 

Access to premises by department. Each lottery retailer 

shall provide access during normal business hours or at 
such other times as may be required by the director or 
state lottery representatives to enter the premises of the 
licensed retailer. The premises include the licensed 
location where lottery tickets are sold or any other 
location under the control of the licensed retailer where 
the director may have good cause to believe lottery 
materials or tickets are stored or kept in order to inspect 
the lottery materials or tickets and the licensed premises. 

§ 2.16. Examination of records; seizure of records. 

A. Inspection, auditing or copying of records. 

Each lottery retailer shall make all books and records 
pertaining to his lottery activities available for inspection, 
auditing or copying as required by the director between 
the hours of 8 a.m. and 5 p.m., Mondays through Fridays 
and during the normal business hours of the licensed 
retailer. 

B. Records subject to seizure. 

All books and records pertaining to the licensed 
retailer's lottery activities may be seized with good cause 
by the director without prior notice. 

§ 2.17. Audit of records. 

The director may require a lottery retailer to submit to 
the department an audit report conducted by an 
independent certified public accountant on the licensed 
retailer's lottery activities. The retailer shall be responsible 
for the cost of only the first such audit in any one license 
term. 

§ 2.18. Reporting requirements and settlement procedures. 

Before a retailer may begin lottery sales, the director 
will issue to him instructions and report forms that specify 
the procedures for (i) ordering on-line terminal ticket roll 
stock; (ii) reporting receipts, transactions and 
disbursements pertaining to on-line lottery ticket sales; and 
(iii) settling the retailer's account with the department. 

§ 2.19. Training of retailers and their employees. 

Each retailer or anyone that operates an on-line 
terminal at the retailer's location will be required to 
participate in training given by the department for the 
operation of each game. The director may consider 
nonparticipation in the training as grounds for suspending 
or revoking the retailer's license. 

§ 2.20. License termination by retailer. 

The licensed retailer may voluntarily terminate his 
license with the department by first notifying the 
department in writing at least 30 calendar days before the 
proposed termination date. The department will then notify 
the retailer of the date by which settlement of the 
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retailer's account will take place. The retailer shall 
maintain his bond and the required accounts and records 
until settlement is completed and all lottery property 
belonging to the department has been surrendered. 

PART Ill. 
ON-LINE TICKET VAI.IDATION REQUIREMENTS. 

§ 3.1. Validation requirements. 

To be valid, a Virginia lottery on-line game ticket shall 
meet all of the validation requirements listed here: 

1. The original ticket must be presented for validation. 

2. The ticket validation number shall be presented in 
its entirety and shall correspond using the computer 
validation file to the selected numbers printed on the 
ticket. 

3. The ticket shall not be mutilated, altered, or 
tampered with in any manner. (see § 3.4) 

4. The ticket shall not be counterfeited, forged, 
fraudulently made or a duplicate of another winning 
ticket. 

5. The ticket shall have been issued by the 
department through a licensed on-line lotlery retailer 
in an authorized manner. 

6. The ticket shall not have been cancelled. 

7. The ticket shall be validated in accordance with 
procedures for claiming and paying prizes. (see §§ 
3.10 and 3.12) 

8. The ticket data shall have been recorded in the 
central computer system before the drawing, and the 
ticket data shall match this computer record in every 
respect. 

9. The player-selected items, the validation data, and 
the drawing date of an apparent winning ticket must 
appear on the official file of winning tickets and a 
ticket with that exact data must not have been 
previously paid. 

10. The ticket may not be misregistered or defectively 
printed to an extent that it cannot be processed by 
the department. 

11. The ticket shall pass any validation requirement 
contained in the rules published and posted by the 
director for the on-line game for which the ticket was 
issued. 

12. The ticket shall pass all other confidential security 
checks of the department. 

13. Any on-line lottery cash prize resulting from a 
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ticket which is purchased by or claimed by a person 
ineligible to play the lottery game is invalid and 
reverts to the State Lottery Fund. 

14. Playslips may be used to select a player's number 
or numbers to be played in an on-line game. If a 
playslip is used to select the player's number or 
numbers for an on-line game, the p/ayslip number 
selections shall be manually marked and not marked 
by any electro-mechanical, electronic printing or other 
automated device. Any plays/ip marked by methods 
other than those authorized by these regulations is 
invalid and subject to seizure by the department if 
presented for play at any lottery terminal. Any tickets 
produced from the use of invalid playslips are also 
invalid and subject to seizure by the department. 
Nothing in this regulation shall be deemed to prevent 
a person with a physical handicap who would 
otherwise be unable to mark a playslip manually from 
using any device intended to permit such person to 
make such a mark [ for his sole personal use or 
benefit ] . 

§ 3.2. Invalid ticket. 

An on-line ticket which does not pass all the validation 
requirements listed in these regulations and any validation 
requirements contained in the rules for its on-line game is 
invalid. An invalid ticket is not eligible for any prize. 

§ 3.3. Replacement of ticket. 

The director may refund the purchase price of an 
invalid ticket. If a defective ticket is purchased, the 
department's only liability or responsibility shall be to 
refund the purchase price of the defective ticket. 

§ 3.4. When ticket cannot be validated through normal 
procedures. 

If an on-line ticket is partially mutilated or if the ticket 
cannot be validated through normal procedure but can still 
be validated by other validation tests, the director may 
pay the prize for that ticket. 

§ 3.5. Director's decision final. 

All decisions of the director regarding ticket validation 
shall be final. 

§ 3.6. Prize winning tickets. 

Prize winning on-line tickets are those that have been 
validated in accordance with these regulations and the 
rules of the department and determined to be official 
prize winners. Criteria and specific rules for winning 
prizes shall be published for each on-line game and 
available for all players. Final validation and 
determination of prize winning tickets remain with the 
department. 
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§ 3.7. Unclaimed prizes. 

A. Except for free ticket prizes, all claims for on-line 
game winning tickets must be postmarked or received for 
payment as prescribed in these regulations within 180 days 
after the dale of the drawing for which the ticket was 
purchased. In the event that the !80th day falls on a 
Saturday, Sunday or legal holiday, a claimant may redeem 
his prize-winning ticket on the next business day only al a 
lottery regional office. 

B. Any on-line lottery cash prize which remains 
unclaimed alter 180 days following !he drawing which 
determined the prize shall revert to the State Literary 
Fund. Cash prizes do not include free ticket prizes or 
other noncash prizes such as merchandise, vacations, 
admissions to events and the like. 

C. All claims for on-line game winning tickets for which 
the prize is a free ticket must be postmarked or received 
lor redemption as prescribed in these regulations within 60 
days alter the date ol the drawing for which !he ticket 
was purchased. In the event that the 60th day falls on a 
Saturday, Sunday or legal holiday, a claimant may only 
redeem his prize-winning ticket for a free ticket at an 
on-line lottery retailer on or before the 60th day. Except 
for claims !or free ticket prizes mailed to lottery 
headquarters and postmarked on or before the 60th day, 
claims for such prizes will not be accepted at lottery 
regional of!ices or headquarters after the 60th day. This 
section does not apply to the redemption of free tickets 
awarded through the subscription program. (see § 4.14) 

D. In accordance with the provisions of the Soldiers' and 
Sailors' Civil Relief Act o! !940 (50 App. U.S.C.A. § 525), 
any person while in active military service may claim 
exemption from the 180-day ticket redemption 
requirement Such person, however, must claim his 
winning ticket or share as soon as practicable and in no 
event later than 180 days alter discharge from active 
military service. 

§ 3.8. Using winners' names. 

The department shall have the right to use the names of 
prize winners and ihe city, town or county in which they 
live. Photographs of prize winners may be used with the 
wriiten perm1sswn of the winners. No additional 
consideration shall be paid by the department for this 
purpose unless authorized by the director. 

§ 3.9. No prize paid to people under 18. 

No prize shall be claimed by, redeemed from or paid to 
any individual under 18 years of age, and no prize shall 
be paid on a ticket purchased by or transferred to any 
person under 18 years of age. The transferee of any ticket 
to any person ineligible to purchase a ticket is ineligible to 
receive any prize. 

§ 3.!0. Where prizes claimed. 

Winners may claim on-line game prizes from any 
licensed on-line retailer or the department in the manner 
specified in these regulations. Licensed on-line retailers are 
authorized and required to make payment of all validated 
prizes of $600 or less. 

§ 3.11. Validating winning tickets. 

Winning tickets shall be validated by the retailer or the 
department as set out in these regulations and in any 
other manner which the director may prescribe in the 
specific rules for each type of on-line game. 

§ 3.12. How prize claim entered. 

A prize claim shall be entered in the name of an 
individual person or legal entity. If the prize claimed is 
$601 or greater, the person or entity also shall furnish a 
tax identification number. 

A. An individual shall provide his social security number 
if a claim form is required by these regulations. A 
nonresident alien shall furnish their Immigration and 
Naturalization Service Number. This I.N.S. number begins 
with an A and is followed by numerical data. 

B. A claim may be entered in the name of an 
organization only if the organization is a legal enti1y and 
possesses a federal employer's identification number 
(FEIN) issued by the Internal Revenue Service. If the 
department or these regulations require that a claim form 
be filed, the FEIN must be shown on the claim form. 

C. A group, family unit, club or other organization which 
is not a legal entity or which does not possess a FEIN 
may file Internal Revenue Service (IRS) Form 5754, 
"Statement by Person(s) Receiving Gambling Winnings," 
with the department. This form designates to whom 
winnings are to be paid and the person(s) to whom 
winnings are taxable. 

D. A group, family unit, club or other organization 
which is not a legal enti1y or which does not possess a 
FEIN and which does not file IRS Form 5754 with the 
department shall designate the individuals in whose names 
the claim shall be entered and those persons' social 
security numbers shall be furnished. 

E. A group, family unit, club or other organization 
wishing to divide a jackpot prize shall complete an 
"Agreement to Share Ownership and Proceeds of Lottery 
Ticket" form. The filing of this form is an irrevocable 
election which may only be changed by an appropriate 
judicial order. 

§ 3.13. Right to prize not assignable. 

No right of any person to a prize shall be assignable, 
except that: 

I. The director may pay any prize according to the 
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terms of a deceased prize winner's beneficiary 
designation or similar form filed with the department 
or to the estate of a deceased prize winner who has 
not completed such a form, and 

2. The prize to which a winner is entitled may be 
paid to another person pursuant to an appropriate 
judicial order. 

§ 3.14. No accelerated payments. 

The director shall not accelerate payment of a prize for 
any reason. 

§ 3J5. Liability ends with prize payment. 

All liability of the Commonwealth, its officials, officers 
and employees, and of the department, the board, the 
director and employees of the department, terminates 
upon final payment of a lottery prize. 

§ 3.16. Delay of payment allowed. 

The director may refrain from making payment of the 
prize pending a final determination by the director, under 
any of the following circumstances: 

I. If a dispute occurs or it appears that a dispute may 
occur relative to any prize; 

2. If there is any question regarding the identity of 
the claimant; 

3. If there is any question regarding the validity of 
any ticket presented for payment; or 

4. If the claim is subject to any set-off for delinquent 
debts owed to any agency eligible to participate in the 
Set-Off Debt Collection Act if the agency has 
registered such debt with the Virginia Department of 
Taxation and timely notice of the debt has been 
furnished by the Virginia Department of Taxation to 
the State Lottery Department. 

No liability for interest for any such delay shall accrue 
to the benefit of the claimant pending payment of the 
claim. The department is neither liable for nor has it any 
responsibility to resolve disputes between competing 
claimants. 

§ 3.17. When installment prize payment may be delayed. 

The director may, at any time, delay any installment in 
order to review a change in circumstance relative to the 
prize awarded, the payee, the claim, or any other matter 
that has been brought to the department's attention. All 
delayed installments shall be brought up to date 
immediately upon the director's confirmation. Delayed 
installments shall continue to be paid according to the 
original payment schedule after the director's decision is 
given. No liability for interest for such delay shall accrue 
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to the benefit of the claimant pending payment of the 
claim. 

§ 3.18. Ticket is bearer instrument. 

A ticket that has been legally issued by a licensed 
lottery retailer is a bearer instrument until the ticket has 
been signed. The person who signs the ticket is considered 
the bearer of the ticket. 

§ 3.19. Payment made to bearer. 

Payment of any prize will be made to the bearer of the 
validated winning ticket for that prize upon submission of 
a prize claim form, if one is required, unless otherwise 
delayed in accordance with these regulations. If a 
validated winning ticket has been signed, the bearer may 
be required to present proper identification. 

§ 3.20. Marking tickets prohibited; exceptions. 

Marking of tickets in any way is prohibited except by a 
player to claim a prize or by the department or a retailer 
to identify or to void the ticket. 

§ 3.21. Penalty for counterfeit, forged or altered ticket. 

Forging, altering or fraudulently making any lottery 
ticket or knowingly presenting a counterfeit, forged or 
altered ticket for prize payment or transferring such a 
ticket to another person to be presented for prize payment 
is a Class 6 felony in accordance with the state lottery 
law. 

§ 3.22. Lost, stolen, destroyed tickets. 

The department is not liable for lost, stolen or destroyed 
tickets. 

The director may honor a prize claim of an apparent 
winner who does not possess the original ticket if the 
claimant is in possession of information which 
demonstrates that the original ticket meets the following 
criteria and can be validated through other means. The 
exception does not apply to an on-line game ticket the 
prize for which is a free ticket. 

I. The claim form and a photocopy of the ticket, or 
photocopy of the original claim form and ticket, are 
timely filed with the department; 

2. The prize lor which the claim is filed is an 
unclaimed winning prize as verified in the 
department's records; 

3. The prize has not been claimed within the required 
redemption period; and 

4. The claim is filed within 180 days of the drawing 
or within the redemption period, as established by 
game rules. 

Monday, April 19, 1993 

2375 



State Lottery Department 

§ 3.23. Retailer to pay all prizes of $600 or less. 

Prizes of $600 or less shall be paid by any licensed 
on-line retailer, or by the department at the option of the 
ticket holder, or by the department when the ticket cannot 
be validated by the retailer. 

§ 3.24. Retailers' prize payment procedures. 

Procedures for prize payments by retailers are as 
follows: 

1. Retailers may pay cash prizes in cash, by certified 
check, cashier's check, business check, or money 
order, or by any combination of these methods. 

2. If a check for payment of a prize by a retailer to 
a claimant is denied for any reason, the retailer is 
subject to the same service charge for referring a 
debt to the department lor collection and penalty 
payments that would apply if the check were made 
payable to the department. A claimant whose prize 
check is denied shall notify the department to obtain 
the prize. 

3. Retailers shall pay claims lor all prizes of $600 or 
less during all normal business hours of the lottery 
retailer when the on~line terminal is operational and 
the ticket claim can be validated. 

4. Prize claims shall be payable only at the location 
specified on the license. 

5. The department will reimburse a retailer for prizes 
paid up to 180 days after the drawing date. 

§ 3.25. When retailer cannot validate ticket. 

If, for any reason, a retailer is unable to validate a 
prize winning ticket, the retailer shall provide the ticket 
holder with a department claim form and instruct the 
ticket holder on how to file a claim with the department. 

§ 3.26. No reimbursement for retailer errors. 

The department shall not reimburse retailers for prize 
claims a retailer has paid in error. 

§ 3.27. Retailer to void winning ticket. 

After a winning ticket is validated and signed by the 
ticket holder, the retailer shall physically void the ticket to 
prevent it from being redeemed more than once. The 
manner of voiding the ticket will be prescribed by the 
director. 

§ 3.28. Prizes of $600 or less. 

A retailer shall pay on-line prizes of $600 or less won 
on tickets validated and determined by the department to 
be official prize winners, regardless of where the tickets 

were sold. The retailer shall display special informational 
material provided by or approved by the department 
informing the public that the retailer pays all prizes of 
$600 or less. 

§ 3.29. When prize shall be claimed from the department. 

The department will process claims for payment of 
prizes in any of the following circumstances: 

1. If a retailer cannot validate a claim which the 
retailer otherwise would pay, the ticket holder shall 
present the signed ticket and a completed claim form 
to the department regional office or mail both the 
signed ticket and a completed claim form to the 
department central office. 

2. If a ticket holder is unable to return to any on-line 
retailer to claim a prize which the retailer otherwise 
would pay, the ticket holder may present the signed 
ticket at any department regional office or mail both 
the signed ticket and a completed claim form to the 
department central office. 

3. If the prize amount is $601 or more, the ticket 
holder may present the signed ticket and a completed 
claim form at any department regional office or mail 
both the signed ticket and a completed claim form to 
the department central office. 

§ 3.30. Prizes of $25,000 or less. 

Prizes of $25,000 or less may be claimed from any of 
the department's regional offices. Regional offices will pay 
prizes by check after tickets are validated and after any 
other applicable requirements contained in these 
regulations are met. 

§ 3.31. Prizes of more than $25,000. 

Prizes of more than $25,000 and noncash prizes other 
than free lottery tickets may be claimed from the 
department's central office in Richmond. The central 
office will pay cash prizes by check, after tickets are 
validated and after any other applicable requirements 
contained in these regulations are met. 

§ 3.32. Grand prize event. 

If an on-line game includes a grand prize or jackpot 
event, the following general criteria shall be used: 

1. Entrants in the event shall be selected from tickets 
which meet the criteria stated in specific game rules 
set by the director consistent with § 1.1 of these 
regulations. 

2. Participation in the drawing(s) shall be limited to 
those tickets which are actually purchased by the 
entrants on or before the date announced by the 
director. 
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3. lf, alter the event is held, the director determines 
that a ticket should have been entered into the event, 
the director may place that ticket into a grand prize 
drawing for the next equivalent event. That action is 
the extent of the department's liability. 

4. The director shall determine the date(s), time(s) 
and procedures for selecting grand prize winner(s) for 
each on-line game. The proceedings for selection of 
the winners shall be open to members of the news 
media and to either the general public or entrants or 
both. 

§ 3.33. When prize payable over time. 

Unless the rules for any specific on-line game provide 
otherwise, any cash prize of $100,001 or more will be paid 
in multiple payments over time. The schedule of payments 
shall be designed to pay the winner equal dollar amounts 
in each year, with the exception of the first, until the total 
payments equal the prize amount. 

§ 3.34. Rounding total prize payment. 

When a prize or share is to be paid over time, except 
for the first payment, the director may round the actual 
amount of the prize or share to the nearest $1,000 to 
facilitate purchase of an appropriate funding mechanism. 

§ 3.35. When prize payable for "life." 

If a prize is advertised as payable for the life of the 
winner, only an individual may claim the prize. If a claim 
is filed on behalf of a group, company, corporation or any 
other type of organization, the life of the claim shall be 
20 years. 

§ 3.36. When claims form required. 

A claim form for a winning ticket may be obtained 
from any department office or any licensed lottery 
retailer. A claim form shall be required to claim any 
prize from the department's central office. A claim form 
shall be required to claim any prize of $601 or more from 
the department's regional offices. This section does not 
apply to the redemption of prizes awarded through a 
subscription plan as identified in § 4.14. 

§ 3.37. Department action on claims for prizes submitted 
to department. 

The department shall validate the winning ticket claim 
according to procedures contained in these regulations. 

1. If the claim is not valid, the department will 
promptly notify the ticket holder. 

2. If the claim is mailed to the department and the 
department validates the claim, a check for the prize 
amount will be mailed to the winner. 
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3. If an individual presents a claim to the department 
in person and the department validates the claim, a 
check lor the prize amount will be presented to the 
bearer. 

§ 3.38. Withholding, notification of prize payments. 

A. When paying any prize of $601 or more, the 
department shall: 

1. File the appropriate income reporting form(s) with 
the Virginia Department of Taxation and the Federal 
Internal Revenue Service; and 

2. Withhold federal and slate taxes from any winning 
ticket in excess of $5,001. 

B. Additionally, when paying any prize of $101 or more, 
the department shall withhold any moneys due for 
delinquent debts listed with the Commonwealth's Set-Of! 
Debt Collection Program. 

§ 3.39. Director may postpone drawing. 

The director may postpone any drawing to a certain 
time and publicize the postponement if he finds that the 
postponement will serve and protect the public interest. 

PART IV. 
SUBSCRIPTION PLAN. 

§ 4.1. Development of subscription. 

In addition to regulations set forth in this part, the 
conduct of subscriptions is subject to all applicable rules 
and regulations of the department. 

§ 4.2. Subscriptions. 

Subscriptions may be purchased for periods specified by 
the department in rules applicable to the lottery game to 
which the subscription applies. 

§ 4.3. Subscription price. 

The sale price of a subscription shall be determined by 
the board. 

§ 4.4. Subscription cancellation. 

A. A subscription entered into the department's central 
computer system cannot be cancelled by a subscriber or 
group-designated agent except when a subscriber or 
group-designated agent becomes employed by the lottery as 
an employee, board member, officer or employee of any 
vendor to the lottery o! lottery on-line or instant ticket 
goods or services working directly with the department on 
a contract for such goods or services, or any person 
residing in the same household as any such board 
member, officer or employee during the subscription 
period. 
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B. A subscription cannot be assigned by a subscriber or 
group-designated agent to another person. 

C. Funds remitted to the department as payment for the 
subscription are not refundable to the subscriber or 
groupwdesignated agent unless provisions identified in 
subsection A of this section are present. 

§ 4.5. Effective date. 

The subscription shall be effective on the start date 
indicated in the confirmation notice for that subscription. 

§ 4.6 Retailer compensation. 

Active licensed tottery retailers shall receive 5.0% 
compensation on sales of subscriptions. The compensation 
shall be based on all subscriptions purchased at any active 
licensed lottery retailer location as well as on all 
subscription applications mailed or delivered to the 
department's central office with payment and bearing a 
valid licensed lottery retailer number. In addition, active 
licensed lottery retailers shall be compensated for 
renewals of subscriptions which originated at their retailer 
location. Retailer compensation for a subscription shall be 
cancelled in the event the tender lor the subscription 
payment is not honored by the payor institution or if the 
licensed lottery retailer does not provide the retailer 
number. 

§ 4.7. Validation requirements. 

Only those subscriptions entered into the department's 
central computer system and which are confirmed are 
valid entries eligible for prizes. Otherwise, game numbers 
selected on a subscription application are not eligible to 
win a prize in any drawing. 

§ 4.8. Purchase of subscription. 

A. Subscription applications may be distributed through 
!he department's central oflice, any department regional 
office, any licensed lottery retailer, or any other means as 
determined by the department. 

B. An individual, group, family unit, club, or other 
organization otherwise eligible !o purchase lottery tickets 
may purchase a subscription by mail from the 
department's central office or from other locations as 
determined by the department. 

C. In order to purchase a subscription, an individual, 
group, family unit, club, or other organization must furnish 
a valid Virginia street address or Virginia post office box, 
as required by U.S. postal regulations. 

D. After receipt of the subscription at the department's 
central office, the subsequent entry of data into the 
central computer system, and the bank clearance of the 
subscriber's method of payment, the department shall mail 
a confirmation notice to the subscriber or group-designated 

agent at the address provided on the subscription 
application. 

§ 4.9. Subscription application requirements. 

A. A subscription application must meet the following 
requirements in order to be accepted for entry: 

1. The numbers selected by the player must contain 
the prescribed number of unduplicated game numbers 
from numbers available for play in the game. If 
permitted by the rules of the game, numbers may be 
duplicated; 

2. The subscription application must contain a valid 
Virginia street address or Virginia post office box, as 
required by U.S. postal regulations; 

3. If a subscription is entered for a group, corporation, 
family unit or club, one individual must be designated 
as the group agent; 

4. The subscription application must be an official 
department application; and 

5. The designated numbers selected by the player or 
group-designated agent for a subscription shall remain 
unchanged for the duration of the subscription once 
the designated numbers are entered into the 
department's central computer system and confirmed 
by the player. If any easy pick option is selected by 
the player, the randomly-selected numbers shall 
remain unchanged for the duration of the subscription. 

B. A subscription application will be rejected for any of 
the following reasons: 

1. If a subscription application is received by the 
department on an unofficial subscription form; 

2. If no numbers are designated in a selected game 
panel and an available easy pick option is not 
selected; 

3. If more or fewer than the prescribed set of 
numbers are selected; 

4. If numbers are duplicated within the game panel, 
unless permitted by game rules; 

5. If both a prescribed set of numbers and easy pick 
is designated in the same game panel; 

6. If payment is not for the correct amount and is not 
made payable to the "Virginia Lottery," if a check or 
money order is returned unpaid, if a third-party check 
is remitted for payment, or if remittance is 
dishonored, the registration and the confirmation 
notice are void automatically for all drawings 
including those which may have occurred prior to the 
remittance being dishonored; 
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7. If the application contains an out-of-state address: 

8. If the application is not signed; 

9. If an individual (subscriber, group-designated agent 
or recipient) is under the age of 18, according to birth 
date recorded on the application: or 

10. If an individual is found to be a Virginia Lottery 
Department employee, vendor employee, or household 
member, otherwise prohibited from playing any lottery 
game. 

C. If the subscription is rejected by the department, both 
the subscription application and subscription payment will 
be returned to the subscriber or group-designated agent 
with a letter of explanation and no prize will be paid on 
any play appearing on the rejected subscription application 
lor any drawing deriving from that subscription 
application. 

These regulations assume that an easy pick option is 
available. If not available in a subscription plan, the 
criteria for accepting or rejecting a subscription 
application is modified accordingly. 

§ 4.10. Subscription gifts. 

A. Any recipient of a subscription gift must have a valid 
Virginia address or Virginia post office box. 

B. Numbers selected by the subscriber for the recipient 
cannot be cancelled or reselected. 

C. All other provisions of these regulations shall apply to 
subscription gifts, subscription purchasers and subscription 
recipients. 

§ 4.11. Subscription renewals. 

A. Approximately six weeks prior to the end of a 
subscription, a renewal notice will be mailed to a 
subscriber or group-designated agent at the address on file 
with the department. Subscribers or group-designated 
agents may renew the subscription by returning the 
renewal notice with payment to the department's central 
office. Renewal notices may be obtained from the 
department's central office or other locations as 
determined by the lottery: Renewal notices shall not be 
mailed to subscribers or group-designated agents who no 
longer have a valid Virginia address or Virginia post office 
box. 

B. Renewals will not be accepted unless the individual 
subscriber or group-designated agent furnishes a valid 
Virginia address or Virginia post office box. 

§ 4.12. Change of name. 

In the event a subscriber or group-designated agent's 
name changes during the subscription period, he may 
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notify the department in writing of such change. Proof of 
name change may be required by the department at any 
time. The department reserves the right to refuse to 
change a name registered as a subscriber. 

§ 4.13. Change ol address. 

In the event a subscriber or group-designated agent 
moves out of state during the subscription period and 
notifies the department of the change of address, the 
subscription will remain in effect until the number of 
draws for that subscription plan has expired. The 
subscriber or group-designated agent will not be eligible to 
receive a subscription renewal notice. 

§ 4.14. Payment of prizes. 

A. Before any prize of $601 or greater can be paid, the 
department must be provided with the subscriber's 
taxpayer identification number, if it has not already been 
provided on the subscription application. The department 
will make reasonable efforts to obtain the missing 
taxpayer identification number. Payment will be delayed 
until the number is provided. Prizes for which no taxpayer 
identification number has been furnished within 180 days 
of the date of the drawing in which the prize was won 
will be forfeited. 

B. The department will monitor subscriptions and mail 
nonannuitized prize payments to subscription winners 
without the necessity of a claim form being filed by the 
subscription winners. Prizes shall be subject to payment of 
any taxes and Set-Off Debt Collection Act amounts due and 
the department shall deduct applicable taxes and set-of! 
debt amounts prior to mailing prize payments. 

C. Subscribers winning a free play will receive a check 
as payment of free ticket prize(s) from the department at 
the end of their subscription(s). In lieu of awarding free 
tickets to a subscriber or group-designated agent, the 
check will pay the cumulative value of all free tickets 
won during the subscription plan. The value of free play 
tickets won on a subscription shall be the same as the 
purchase price for a single-play, on-line ticket in the same 
game as determined by the board. 

D. The department will notify subscription winners ol 
annuitized prizes by certified mail or telephone, at the 
address or telephone number shown on the subscription 
application on file with the department, and request that 
they come to the department's central ollice to receive 
the first prize payment. Subsequent checks will be mailed 
to subscription winners. Claim forms for annuitized prizes 
will not be required. 

E. Prize payments will be processed in the name of an 
individual or group-designated agent according to 
information furnished on the subscription application. 

I. A group, family unit, club or other organization 
which is not a legal entity or which does not possess 
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a Federal Employer's Identification Number (FEIN) 
may file Internal Revenue Service (IRS) Form 5754, 
"Statement by Person(s) Receiving Gambling 
Winnings," with the department. This form designates 
to whom winnings are to be paid and are taxable. 

2. If the prize winner does not furnish a social 
security number or taxpayer identification number, the 
prize will be deemed unclaimed and the depariment 
will not pay !be prize. Failure to furnish !be social 
security number or taxpayer identification number 
may expose the prize winner(s) to the risk that the 
prize will remain unclaimed after 180 days from the 
date of the drawing and will be forfeited. 

F. If for any reason a payment is returned by the U.S. 
Postal Service and a new address cannot be located, such 
payments will be held by the department under the state's 
unclaimed property laws and transferred to the state if not 
claimed within 180 days following the drawing. Thereafter 
the department shall not be liable for payment and 
winners who make claims after this time period will be 
referred to the Unclaimed Property Division, Virginia 
Department of the Treasury. 

G. Any subscription cash prize which remains unclaimed 
for any reason other !ban the preceding subsection after 
180 days following !be drawing which determined the prize 
shall revert to the State Literary Fund. This includes, but 
is not limited to, failure or refusal to furnish a taxpayer 
identification number to complete the claim for a prize 
won. 

§ 4.15. Player responsibility. 

A. The department is not liable for depariment or 
licensed lottery retailer employee errors. 

B. The player(s) assumes responsibility for any delays 
resulting from the choice of method of forwarding a 
subscription application to !be department. 

C. The subscriber or group-designated agent is 
responsible for verifying the accuracy of the lottery game 
data as recorded on the confirmation notice mailed to the 
subscriber or group-designated agent by the department. 

D. The player shall notify the department if an error 
has been made. Notification shall be postmarked within 10 
business days of date of the confirmation notice. 

E. Player-requested corrections are not effective until 
entry of the corrected data into the department's central 
computer system and a corrected confirmation notice is 
mailed to the subscriber by the depariment. Such 
corrections are not retroactive. Any errors in lottery game 
data remain valid for all drawings occurring while !be 
erroneous data remains effective but such erroneous game 
data is no longer valid for drawings occurring after the 
erroneous data is corrected and a corrected confirmation 
notice is issued. 

§ 4.16. Department responsibility. 

A. The department is responsible for entering the 
subscription data, including authorized corrections, on the 
department's central computer system within a reasonable 
period of time from receipt of the subscription application 
and clearance of remittance or receipt of the Request for 
Corrections notice. 

B. If for any reason a subscription play is not accepted, 
the liability of the department and its retailers is limited 
to a refund of the purchase price for !bat play. 

§ 4.17. Disputes. 

A. The depariment is neither liable for nor has it any 
responsibility to resolve disputes among group members 
for group subscriptions. 

B. The decision of the director shall be final. 

NOTICE: The forms used in administering the State 
Lottery Department On-Line Game Regulations are not 
being published due to the large number; however, !be 
name of each forrn is listed below. The forms are 
available for public inspection at !be State Lottery 
Department, 220 I West Broad Street, Richmond, Virginia, 
or at the Office of the Registrar of Regulations, General 
Assembly Building, 2nd Floor, Room 262, Richmond, 
Virginia. 

On-Line Game Survey (SLD-120) 
Retailer Data Collection 
Lottery Retailer Surety Bond • 
Retailer Agreement Form (SLD-0064, 10/92, revised) 
Virginia Lottery Licensed Retailer Certificate (4/90) 
Things to Do 
Commonwealth of Virginia Lottery Bond Application 
Special Notice on Bonding for Lottery Retailers 
Virginia Lottery On-Line Play Center; 
Agreement/Order Form (SLD-0136, 4/89) 
On-Line Authorization Agreement for Preauthorized 
Payment 
On-Line Ticket Stock Return (X-0120, 6/89) 
On-Line Weekly Settlement Envelope (SLD-0127) 
Weekly Settlement Form 
AIR Online Accounting Transaction Form (X-0105, 
6/89) 
cash Tickets Envelope/Cancelled Tickets Envelope 
Ticket Problem Report 
Winner Claim Form (SLD-0007, 3/89) 
Winner-Gram 
We're Sorry But.. ... 
Subscription Playslip 
Confirmation Letter 
Statement by Person(s) Receiving Gambling Winnings 
(Form 5754) 
Report of Cash Payments Over $10,000 Received in a 
Trade or Business (Form 8300, 3/92) 
Agreement to Share Ownership and Proceeds of 
Lottery Ticket 
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MARINE RESOURCES COMMISSION 

EMERGENCY REGULATION 

MARINE RESOURCES COMMISSION 

Title Qf Regulation: VR 450-0l-0087. Unloading Point lor 
Relaying Shellfish. 

Statutory Authority: § 28.2-210 of the Code of Virginia. 

Effective Dates: April l, 1993, to May l, 1993. 

Preamble: 

This regulation establishes a location where shellfish 
taken from a condemned shellfish growing area may 
be unloaded ashore. 

VR 450-01-0087. Unloading Point for Relaying Shellfish. 

§ 1. Authority, effective date. 

A. This emergency regulation is promulgated pursuant to 
the authority contained in §§ 28.2-210, 28.2-801, and 
28.2-819 B of the Code of Virginia. 

B. The effective date of this regulation is April 1, 1993. 

§ 2. Designated area. 

Shellfish taken from private grounds in Willoughby Bay 
may be unloaded at F.D. Hunt's dock on Sunset Creek in 
Hampton. 

§ 3. Expiration date. 

This regulation shall terminate on May 1, 1993. 

jsj William A. Pruitt 
Commissioner 
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GOVERNOR 

EXECUTIVE ORDER NUMBER SIXTY-FIVE W 

DECLARATION OF A STATE OF EMERGENCY ARISING 
FROM HEAVY SNOWFALL, HIGH WINDS AND 
EXTREMELY LOW TEMPERATURES IN ALL PARTS OF 
VIRGINIA AND THE NEED TO OPERATE SHELTERS 

On March 12-!4, !993, extremely low temperatures and 
heavy snowfall accompanied by high velocity winds, sleet 
and freezing rains fell over the entirety of the 
Commonwealth. The deep snow, resulting drifts and windy 
and icy conditions, made roads impassible, stranding 
hundreds of motorists, and marooning thousands of persons 
in their homes without electric power or heat. Rescue 
evacuations of these citizens are necessary to place them 
in public shelters as soon as possible. Food and medical 
supplies must be airlifted into stricken areas as soon as 
the weather permits. Large amounts of damage to public 
and private buildings has occurred as a result of the 
heavy snow accumulation. Due to the above 
life-threatening conditions, I verbally declared on March 
12, 1993 a state of emergency to exist throughout the 
Commonwealth in order for rescue and relief operations to 
be facilitated. 

The health and general welfare ol the citizens of the 
affected jurisdictions in the area described above require 
that state action be taken to help alleviate !he conditions 
which are a result of !his situation. l lind that this heavy 
snowfall, high winds and general wintry conditions 
constitute an emergency, as contemplated under the 
provisions of Section 44-146.16 of the Code of Virginia, 
wherein there is a potential lor human sul!ering. l also 
find that these wintry conditions constitute a natural 
disaster wherein human life is imperiled, as contemplated 
by Section 44-75.! (4) of the Code of Virginia. 

Therefore, by virtue of the authority vested in me by 
Section 44-146.17 of the Code of Virginia, as Governor and 
as Director of Emergency Services, and by virtue of the 
authority vested in me by Article V, Section 7 of the 
Constitution of Virginia and by Section 44-75.1 of the Code 
of Virginia1 as Governor and CommanderainmChief of the 
armed forces of the Commonwealth, and subject always to 
my continuing and ultimate authority and responsibility to 
act in such matters, I do hereby confirm, ratify and 
memorialize in writing my verbal orders issued March 12, 
1993, wherein I proclaimed that a slate of emergency 
exists in the affected areas o! the Commonwealth and 
directed that appropriate assistance be rendered by the 
agencies of the state and local governments to alleviate 
these conditions. Pursuant to Section 44-75.1 (4) of the 
Code of Virginia, l also directed that the Virginia National 
Guard be called forth to assist in providing such aid, as 
may be required by the Coordinator of the Department of 
Emergency Services, in consultation with the Secretary of 
Public Safety and the Adjutant General of Virginia. 

The following conditions apply to the employment of the 
Virginia National Guard: 

I. The Adjutant General of Virginia, after consultation 
with the State Coordinator of Emergency Services and 
with the approval of the Secretary of Public Safety, 
shall make available on state active duty such units 
and members of the Virginia National Guard and such 
equipment as may be desirable to assist in alleviating 
the human suffering and damage to property as a 
result of the heavy snow and wintry conditions. 

2. In all instances, members of the Virginia National 
Guard shall remain subject to military command as 
prescribed by Section 44-78.1 of the Code of Virginia 
and not subject to the civilian authorities of the state 
or local governments. 

3. Should service under this Executive Order result in 
the injury or death of any member of the Virginia 
National Guard, the following will be provided to the 
member and the member's dependents or survivors: 

(a) Workers' Compensation benefits provided to 
members of the National Guard by the Virginia 
Workers' Compensation Act; and, in addition, 

(b) The same benefits, or their equivalent, for 
injury, disability and/or death, as would be provided 
by the federal government if the member were 
serving on federal active duty at the time of the 
injury or death. Any such federal-type benefits due 
to a member and his or her dependents or survivors 
during any calendar month shall be reduced by any 
payments due under the Virginia Workers' 
Compensation Act during the same month. If and 
when the time period lor payment of Workers' 
Compensation benefits has elapsed, the member and 
his or her dependents or survivors shall thereafter 
receive full federal-type benefits lor as long as they 
would have received such benefits if the member 
had been serving on federal active duty at the time 
of injury or death. Any federal-type benefits due 
shall be computed on the basis of military pay 
grade E-5 or the member's military grade at the 
time of injury or death, whichever produces the 
greater benefit amount. Pursuant to Section 44-14 of 
the Code of Virginia, and subject to the concurrence 
of the Board of Military Affairs, I now approve of 
future expenditures out of appropriations to the 
Department of Military Affairs for such federal-type 
benefits as being manifestly for the benefit of the 
military service. 

4. The cost incurred by the Department of Military 
Affairs in performing this mission shall be paid out of 
the sum sufficient appropriation for Disaster Planning 
and Operations contained in Item 555 of Chapter 893 
of the 1992 Acts of Assembly, with any reimbursement 
thereof from nonstate agencies for partial or full 
reimbursement of this cost to be paid to the general 
fund of the state treasury. 

This Executive Order shall be retroactively effective to 
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March 12, 1993, upon its signing, and shall remain in full 
force and effect until June 30, 1993, unless sooner 
amended or rescinded by further executive order. That 
portion providing for benefits for members of the National 
Guard in the event of injury or death shall continue to 
remain in effect after termination of this Executive Order 
as a whole. 

Given under my hand and under the Seal of the 
Commonwealth of Virginia, this 17th day of March, 1993. 

/S/ Lawrence Douglas Wilder 
Governor 

GOVERNOR'S COMMENTS ON PROPOSED 
REGULATIONS 

(Required by § 9·6.12:9.1 of the Code of Virginia) 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

Title of Regulation: VR 115-05·01. Regulations Governing 
Grade "A" Milk. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 24, 1993 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Title of Regulation: VR 355·40·600. Regulations for the 
Conduct oi Human Research. 

Governor's Comment: 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

DEPARTMENT OF LABOR AND INDUSTRY 

Apprenticeship Council 

Title of Regulation: VR 425·01·26. Regulations Governing 
the Administration ol Apprenticeship Programs in the 
Commonwealth ol Virginia. 

Governor's Comment: 
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Governor 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 25, 1993 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Title of Regulation: VR 615-35-01. Voluntary Registration 
of Small Family Day Care Homes-Requirements lor 
Providers. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

DEPARTMENT OF TAXATION 

Title of Regulation: VR 630·3·414. Corporation Income 
Tax: Sales Factor. 

Governor's Comment: 

I do not object to the initial draft of this regulation. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. Additionally, 
I recommend that the Department of Taxation consider 
the suggestions made by the Department of Planning and 
Budget to clarify language in the proposal. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 24, 1993 

******** 

Title of Regulation: VR 630·3·419. Corporation Income 
Tax: Construction Corporation; Apportionment. 

Governor's Comment: 

I do not object to the initial draft of this regulation. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
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Governor 

Governor 
Date: March 24, 1993 

******** 
Title of Regulation: VR 630-10-73. Retail Sales and Use 
Tax: Newspapers, Magazines, Periodicals and Other 
Publications. 

Governor's Comment: 

I do not object to !be initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 24, 1993 

******** 
Title of Regulation: VR 630·10-74. Retail Sales and Use 
Tax: Nonprofit Organizations. 

Governor's Comment: 

I do not object to the initial draft of this regulation. 
However, I reserve !be right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. Additionally, 
I recommend that the Department of Taxation consider 
the suggestions made by the Department of Planning and 
Budget to clarify language in the proposal. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 24, 1993 

******** 

Title of Regulation: VR 630-10-80. Retail Sales and Use 
Tax: Penalties and Interest. 

Governor's Comment: 

I do not object the initial draft of this regulation. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. Additionally, 
I recommend that the Department of Taxation consider 
the suggestions made by the Department of Planning and 
Budget to clarify language in the proposal. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 24, 1993 

STATE WATER CONTROL BOARD 

Title of Regulation: VR 680·13-01. Rules of the Board and 
Standards lor Water Wells (Repealing). 

Governor's Comment: 

I do not object to !be initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

******** 

Title of Regulation: VR 680-13·03. Petroleum Underground 
Storage Tank Financial Responsibility Requirements. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

******** 
Title of Regulation: VR 680-13-06. Virginia Petroleum 
Storage Tank Fund. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

******** 
Title of Regulation: VR 680-13-07. Ground Water 
Withdrawal Regulations. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 
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******** 
Title of Regulation: VR 680-14-14. Facility Financial 
Responsibility Requirements. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 

******** 
Title of Regulation: VR 680-21-00. Water Quality 
Standards. (VR 680-21-07.2, Special Designations in 
Surface Waters; VR 680-21·07.3, Nutrient Enriched 
Waters; and VR 680-21-08, River Basin Section Tables. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: March 15, 1993 
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GENERAL NOTICES/ERRATA 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

NOTICE 

Notices of Intended Regulatory Action are published as a 
separate section at the beginning of each issue of the 
Virginia Register. 

Notice to the Public 

RT Associates has published a Virginia Register Deskbook. 
a cumulative index of Volumes I through 8 (Issue 13). For 
more information contact RT Associates, P.O. Box 36416, 
Baltimore, Maryland 21286. 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Mailing Address: Our mailing address is: Virginia Code 
Commission, 910 Capitol Street, General Assembly Building, 
2nd Floor, Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you do not follow-up with a 
mailed copy. Our FAX number is: 371-0!69. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in the 
Virginia Register of Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 Capitol Street, 
General Assembly Building, 2nd Floor, Richmond, VA 
23219, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RROI 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS - RR08 

DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
Iii Location accessible to handicapped 
e Telecommunications Device for Deaf (TDD) /Voice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of Ibis publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

BOARD FOR ACCOUNTANCY 

April 19, 1993 - 9 a.m. - Open Meeting 
April 20, 1993 - 8 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 5tb 
Floor, Richmond, Virginia. Ill 

A meeting to (i) review applications; (ii) review 
correspondence; (iii) conduct the review and 
disposition of enforcement cases; and (iv) conduct 
routine board business. 

Contact: Roberta L. Banning, Assistant Director, Board for 
Accountancy, 3600 W. Broad St., Richmond, VA 23230-4917, 
telephone (804) 367-8590. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (BOARD OF) 

May 19, 1993 - 2 p.m. - Public Hearing 
llOO Bank Street, 2nd Floor Board Room, Richmond, 
Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to consider amending 
regulations entitled VR 115-05-01. Regulations 
Governing Grade "A" Milk. The proposed regulation 
will continue certain authority contained in the 
existing regulation governing the production, 
processing, and sale of Grade "A" pasteurized milk 
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and Grade "A" pasteurized milk products and certain 
milk products. The purpose of the present regulatory 
action is to review the regulation for effectiveness and 
continued need. The proposed regulation has been 
drafted to include provisions of the existing regulation 
and to enhance its effectiveness. In addition, certain 
new provisions have been established which affect 
milk plants, receiving station, transfer stations, 
producers and industry laboratories specifying: drug 
screening requirements of Grade "A" raw milk for 
pasteurization prior to processing; minimum penalties 
for violation of the drug residue requirements; new 
standards for temperature, somatic cell counts and 
cryoscope test; requirements to receive and retain a 
permit; sanitation requirements for Grade "A" raw 
milk for pasteurization; and sanitation requirements 
lor Grade "A" pasteurized milk. 

Statutory Authority: § 3.1-530.1 of the Code of Virginia. 

Contact: J. A. Beers, Program Manager, P.O. Box 1163, 
Richmond, VA 23209, telephone (804) 786-1453. 

******** 

June 25, 1993 - Written comments may be submitted until 
this date. 

June 30, !993 - 1 p.m. - Public Hearing 
Department of Agriculture and Consumer Services, 
Washington Building, ll 00 Bank Street, Board Room, Room 
204, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to adopt regulations 
entitled: VR 115-04-28. Regulations Governing the 
Oxygenation of Gasoline. The purpose of the proposed 
regulation is to ensure that motor fuels dispensed in 
this Commonwealth comply with any oxygenation 
requirements specified by the federal Clean Air Act 
pertaining to motor fuels. The 1990 amendments to the 
federal Clean Air Act require states with carbon 
monoxide nonattainment areas with design values1 of 
9.5 parts per million (ppm) or more to implement an 
oxygenated gasoline program in all such designated 
nonattainment areas. Title II of the 1990 amendments 
to the federal Clean Air Act requires that states 
institute an oxygenated gasoline program by 
establishing "control areas" in any Metropolitan 
Statistical Area (MSA) which contains one or more 
carbon monoxide nonattainment areas. Pursuant to 
such provisions, the Department of Air Pollution 
Control has designated as the control area the Virginia 
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counties within the Washington, D.C. Metropolitan 
Statistical Area (MSA) consisting of Arlington, Fairfax, 
Loudoun, Prince William, and Stafford; and the 
Virginia cities within the Washington, D.C. MSA 
consisting of Alexandria, Fairfax, Falls Church, 
Manassas, and Manassas Park. 

The oxygen content requirement applies during the 
portion of the year in which the control area is prone 
to high ambient concentrations of carbon monoxide. 
The Environmental Protection Agency has established 
this control period (which the Board of Agriculture 
and Consumer Services anticipates will recur annually) 
to be, in the case of Virginia, a specified four months 
out of twelve. In Virginia this control period will begin 
on November 1 of one year and continue through the 
last day of February of the following year. 

The proposed regulation (i) specifies carbon monoxide 
nonattainment areas; (ii) specifies the control area; 
(iii) specifies the control period; (iv) specifies a 
minimum oxygenate content in gasoline during the 
control period; (v) requires all persons regulated to 
keep records of classes of oxygenates and oxygenate 
content; (vi) requires gasoline pump labelling; (vii) 
specifies methods of sampling, testing, and oxygen 
content calculations; and (viii) specifies means of 
compliance and methods of enforcement. 

' Design value means the calculation which is used to derive 
the number of carbon monoxide parts per million in the air 
in order to determine whether an area shall. be designated a 
carbon monoxide nonattainment area. 

Statutory Authority: §§ 59.!-153 and 59.1-156 of the Code of 
Virginia. 

Contact: J. Alan Rogers, Program Manager, Office of 
Weights and Measures, Department of Agriculture and 
Consumer Services, llOO Bank St., Room 402, Richmond, 
VA 23219, telephone (804) 786-2476. 

Virginia Seed Potato Board 

April 21, 1993 - 8 p.m. - Open Meeting 

Eastern Shore Agriculture Experiment Station, Research 
Drive, Painter, Virginia. l1l 

The board will meet to review the 1993 planting 
season. The board will entertain public comment at 
the conclusion of all other business for a period not to 
exceed 30 minutes. 

Contact: J. William Mapp, Program Director, Department 
of Agriculture and Consumer Services, Box 26, Onley, VA 
23418, telephone (804) 787-5867. 

STATE AIR POLLUTION CONTROL I!OARD 

t April 23, 1993 • 9 a.m. - Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, 
Richmond, Virginia. ~ 

The agenda will be available two weeks before the 
meeting date. Please note change in meeting date 
from April 16 to April 23 as well as change in 
meeting location. 

Contact: Karen Sabasteanski, Policy Analyst, Department 
of Air Pollution Control, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 786-1624. 

* * * * * * * * 
t May 26, 1993 • 10 a.m. - Public Hearing 
Department of Environmental Quality, Southwest Virginia 
Regional Air Quality Office, !21 Russell Road, Abingdon, 
Virginia. 

t May 26, 1993 - 10 a.m. - Public Hearing 
Department of Environmental Quality, Valley of Virginia 
Regional Air Quality Office, Executive Office Park, Suite 
D, 5338 Peters Creek Road, Roanoke, Virginia. 

t May 26, 1993 - 10 a.m. - Public Hearing 
Department of Environmental Quality, Central Virginia 
Regional Air Quality Office, 770!-03 Timberlake Road, 
Lynchburg, Virginia. 

t May 26, 1993 • U a.m. - Public Hearing 
Department of Environmental Quality, 
Virginia Regional Air Quality Office, 300 
Suite B, Fredericksburg, Virginia. 

t May 26, 1993 • 10 a.m. - Public Hearing 

Northeastern 
Central Road, 

Department of Environmental Quality, State Capital 
Regional Air Quality Office, Virginia State Library and 
Archives, lith Street at capitol Square, Lecture Room, 
Richmond, Virginia. 

t May 26, 1993 - 10 a.rn. - Public Hearing 
Department of Environmental Quality, Hampton Roads 
Regional Air Quality Office, Old Greenbrier Village, Suite 
A, 2010 Old Greenbrier Road, Chesapeake, Virginia. 

t May 26, 1993 - 10 a.m. - Public Hearing 
Department of Environmental Quality, Northern Virginia 
Regional Air Quality Office, Springfield Corporate Center, 
Suite 310, 6225 Brandon Avenue, Springfield, Virginia. 

June 19, 1993 - Written comments may be submitted until 
close of business on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to amend regulations entitled: 
VR 120-01. Regulations lor the Control and 
Abatement of Air Pollution (Revision MM). The 
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regulation requires that owners obtain a permit prior 
to the construction of a major industrial/commercial 
facility or an expansion to an existing one locating in 
a prevention of significant deterioration area. The 
regulation prescribes the procedures and criteria for 
review and final action on the permit application. The 
proposed amendments are being made in order to 
make the state prevention of significant deterioration 
regulation conform to the federal requirements for 
prevention of significant deterioration new source 
review program. 

STATEMENT 

Purnose: The purpose of the regulation is (i) to require 
the owner of a proposed new or expanded facility to 
provide such information as may be needed to enable the 
board to conduct a preconstruction review in order to 
determine compliance with applicable control technology 
and other standards and to assess the impact of the 
emissions from the facility on air quality and (ii) to 
provide the basis for the board's final action (approval or 
disapproval) on the permit depending upon the results of 
the preconstruction review. The proposed amendments are 
being made to make the regulation conform to the federal 
requirements for prevention of significant deterioration 
new source review programs. 

Substance: The major provisions of the proposal are 
summarized below. 

!. Definitions are revised to coincide with federal 
definitions, or to provide more detail. 

2. Procedures are revised to coincide with federal 
procedures. 

3. Procedures appropriate to a federally-managed 
program are revised to reflect a state-managed 
program. 

4. Transition provisions that are no longer applicable 
are removed. 

Issues: The primary advantages and disadvantages of 
implementation and compliance with the regulation by the 
public and the department are discussed below. 

l. Public: The regulations will be an advantage to the 
community because they will reduce air pollution, a 
source of significant damage to property and health. 
Further, because the PSD program is now run by the 
state rather than the federal government, permits will 
be processed more quickly and accurately, saving time 
and money for prospective sources. 

2. Department: Advantages to the department 
stemming from the regulation include better 
determination of compliance and monitoring, as well 
as a better knowledge of emissions in an affected 
area. Because the PSD program is now run by the 
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state rather than the federal government, permits will 
be processed more quickly and accurately, saving the 
department staff lime and resources. 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law 
(Title 10.1, Chapter 13 of the Code of Virginia), 
specifically § 10.1-1308 which authorizes the board to 
promulgate regulations abating, controlling and prohibiting 
air pollution in order to protect public health and welfare. 

l. Entities affected. This regulation applies to any 
owner who wishes to construct a new commercial or 
industrial facility or expand an existing one in a 
prevention of significant deterioration area. Because 
this regulation affects sources yet to be constructed, it 
is difficult to determine the exact number of 
potentially affected facilities. Further, the number of 
permit applications received by the department varies 
significantly from one year to the next. However, it is 
estimated that between 10 to 30 facilities will be 
required to meet the regulation's requirements within 
two years of its promulgation. 

2. Fiscal impact. 

a. Costs to affected entities. Because the changes to 
the regulation are primarily procedural in nature, 
no additional costs to sources are anticipated. 
Additionally, the state-guided approach to PSD will 
result in more efficient, accurate, and 
environmentally sound permit processing, and will 
enable Virginians to have more direct control over 
the management of its air quality resources. 

b. Costs to agency. It is not expected that the 
regulation amendments will result in any additional 
cost to the department beyond that currently 
experienced under the delegated program. It is 
expected that the department will experience some 
cost reductions due to the reduced interaction and 
coordination with EPA associated with the delegated 
program. 

c. Source of agency funds. The sources of 
department funds to carry out this regulation are 
the general fund and the grant money provided by 
EPA under Section 105 of the federal Clean Air Act. 
It is not expected that the regulation amendments 
will result in any cost to the department beyond 
that currently in the budget. 

Comparison with federal requirements: None of the 
proposed amendments will result in making the 
regulation more stringent than federal requirements. 

Location Qf proposal: The proposal, an analysis 
conducted by the department (including: a statement 
of purpose, a statement of estimated impact of the 
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proposed regulation, an explanation of need for the 
proposed regulation, an estimate of the impact of the 
proposed regulation upon small businesses, and a 
discussion of alternative approaches) and any other 
supporting documents may be examined by the public 
at the department's Air Quality Programs Office 
(Eighth Floor, Ninth Street Office Building, 200-202 
North Ninth Street, Richmond, Virginia) and at any of 
the department's regional offices (listed below) 
between 8:30 a.m. and 4:30 p.m. of each business day 
until the close of business on June 19, 1993. 

Department of Environmental Quality 
Southwestern Virginia Regional Air Quality Office 
121 Russell Road 
Abingdon, Virginia 24210 
Ph: (703) 676-5482 

Department of Environmental Quality 
Valley of Virginia Regional Air Quality Office 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 24019 
Ph: (703) 561-7000 

Department of Environmental Quality 
Central Virginia Regional Air Quality Office 
7701-03 Timberlake Road 
Lynchburg, Virginia 24502 
Ph: (804) 582-5120 

Department of Environmental Quality 
Northeastern Virginia Regional Air Quality Office 
300 Central Road, Suite B 
Fredericksburg, Virginia 22401 
Ph: (703) 899-4600 

Department of Environmental Quality 
State Capital Regional Air Quality Office 
Arboretum V, Suite 250 
9210 Arboretum Parkway 
Richmond, Virginia 23236 
Ph: (804) 323-2409 

Department of Environmental Quality 
Hampton Roads Regional Air Quality Office 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 23320-2168 
Ph: (804) 424-6707 

Department of Environmental Quality 
Northern Virginia Regional Air Quality Office 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 22150 
Ph: (703) 644-0311 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until close of 

business June 19, 1993, to Director of Air Quality Program 
Development, Department of Environmental Quality, P.O. 
Box 10089, Richmond, Virginia. The purpose of this notice 
is to provide the public with the opportunity to comment 
on the proposed regulation and the costs and benefits of 
the proposal. 

Contact: Karen Sabasteanski, Policy Analyst, Air Quality 
Program Development, Department of Environmental 
Quality, P.O. Box 10089, Richmond, VA 23240, telephone 
(804) 786-1624. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

April 26, 1993 • 9:30 a.m. - Open Meeting 
May 10, 1993 - 9:30 a.m. - Open Meeting 
May 24, 1993 • 9:30 a.m. - Open Meeting 
290 l Hermitage Road, Richmond, Virginia. llJ 

A meeting to receive and discuss reports and activities 
from staff members. Other matters not yet 
determined. 

Contact: Robert N. Swinson, Secretary to the Board, 
Alcoholic Beverage Control Board, 2901 Hermitage Road, 
P.O. Box 27491, Richmond, VA 23261, telephone (804) 
367-0616. 

ASAP POLICY BOARD· VALLEY 

t May 10, 1993 • 8:30 a.m. - Open Meeting 
Augusta County School Board Office, Fishersville, Virginia. 
[l;] 

A regular meeting of the local policy board which 
conducts business pertaining to the following: (i) court 
referrals, (ii) financial report, (iii) director's report, 
and (iv) statistical reports. 

Contact: Rhoda G. York, Executive Director, Holiday 
Court, Suite B, Staunton, VA 24401, telephone (703) 
886-5616 or (Waynesboro number) (703) 943-4405. 

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

May 13, 1993 • ll a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. llJ 

A board meeting and formal conferences. 

Contact: Meredyth P. Partridge, Executive Director, 6606 
W. Broad St., Richmond, VA 23230, telephone (804) 
662-9111. 
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AUDITOR OF PUBLIC ACCOUNTS 

April 19, 1993 - 10 a.m. - Public Hearing 
National Guard Armory, Franklin Street, Christiansburg, 
Virginia. 

April 26, 1993 - 10 a.m. - Public Hearing 
Sheraton Inn and Conference Center, Route 3 at I-95, 
Fredericksburg, Virginia. 

May 3, 1993 - U a.m. - Public Hearing 
Sheraton Inn Coliseum, 1215 Mercury Boulevard, Hampton, 
Virginia. 

Public hearings to receive public testimony on the 
draft revision of the Uniform Financial Reporting 
Manual. Individuals planning to attend or make a 
presentation at one of these hearings are requested to 
complete a registration form available from the 
Auditor of Public Accounts. There is no charge to 
attend the public hearings. 

Written comments may be submitted until May 5, 
1993. All comments received will be considered in 
finalizing the revision of the manual. 

Contact: UFRM, Auditor of Public Accounts, P.O. Box 
1295, Richmond, VA 23210, telephone (804) 225-3350. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

Central Area Review Committee 

i" April 28, 1993 - 10 a.rn. - Open Meeting 
t May 26, 1993 - 10 a.m. - Open Meeting 
t June 30, 1993 - 10 a.m. - Open Meeting 
Chesapeake Bay Local Assistance Department, 805 East 
Broad Street. Suite 701, Richmond, Virginia. io\1 (Interpreter 
!or the deal provided upon request) 

The committee will review Chesapeake Bay 
Preservation Area programs for the Central Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the committee 
meeting; however, written comments are welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD e 

Northern Area Review Committee 

t April 29, 1993 - 10 a.m. - Open Meeting 
t May 27, 1993 - 2 p.m. - Open Meeting 
t July I, 1993 - 10 a.m. - Open Meeting 
Chesapeake Bay Local Assistance Department, 805 East 
Broad Street, Suite 701, Richmond, Virginia. io\1 (Interpreter 
or the deal provided upon request) 
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The committee will review Chesapeake Bay 
Preservation Area programs for the Northern Area. 
Persons interested in observing sbould call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the committee 
meeting; however, written comments are welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free 1-800-243-7229/TDD ,.. 

Southern Area Review Committee 

t April 23, 1993 - 1:30 p.m. - Open Meeting 
t May 19, 1993 • 1:30 p.m. - Open Meeting 
t June 21, 1993 - 1:30 p.m. - Open Meeting 
City of Hampton Planning Office, Harbor Center Building, 
2 Eaton Street, 9th Floor, Conference Room, Hampton, 
Virginia. io\1 (Interpreter for the deaf provided upon 
request) 

The committee will review Chesapeake Bay 
Preservation Area programs for the Southern Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the committee 
meeting; however, written comments are welcome. 

Contact: Receptionist. Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Richmond, VA 23219, 
telephone (804) 225-3440 or toll-free l-800-243-7229/TDD ..,. 

COUNCIL ON CHILD llA Y CARE AND EARLY 
CHILDHOOD PROGRAMS 

April 27, 1993 - 1 p.m. - Public Hearing 
General Assembly Building, 910 Capitol Square, House 
Room C. Richmond, Virginia. 

April 28, 1993 - I p.m. - Public Hearing 
City Hall, 810 Union Street, City Council Chambers, lith 
Floor, Norfolk, Virginia. 

April 30, 1993 - I p.m. - Public Hearing 
Municipal Building, 215 Church Avenue, S.W., City Council 
Chambers, 4th Floor, Roanoke, Virginia. 

A public hearing to solicit comment on child care 
planning issues. Public comments will be received. 

Contact: Margaret A. Smith, Interagency Planner, Virginia 
Council on Child Day Care and Early Childhood Programs, 
Washington Bldg., llOO Bank St., Suite 11!6, Richmond, VA 
23219, telephone (804) 371·8603. 
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INTERDEPARTMENTAL REGULATION OF 
RESIDENTIAL FACILITIES FOR CHILDREN 

May 21, 1993 • 8:30 a.m. - Open Meeting 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, Madison Building, 109 Governor 
Street, 9th Floor Conference Room, Richmond, Virginia. llil 

June 18, 1993 • 8:30 a.m. - Open Meeting 
Ninth Street Office Building, 202 North 
Governor's Cabinet's Conference Room, 
Virginia. ~ 

9th Street, 
Richmond, 

A regularly scheduled meeting to consider such 
administrative and policy issues as may be presented 
to the committee. A period for public comment is 
provided at each meeting. 

Contact: John J. Allen, Jr., Coordinator, Office of the 
Coordinator. Interdepartmental Regulation, 730 East Broad 
St., Richmond, VA 23219·1849, telephone (804) 662-7124 
(after May 2, 1993 (804) 692-1960). 

BOARD OF COMMERCE 

t May 5, 1993 • 2 p.m. - Public Hearing 
Newport News Omni, 1000 Omni Way Boulevard, Newport 
News, Virginia. lhl 

t May 12, 1993 - I p.m. -Public Hearing 
Holiday Inn Tanglewood, 4468 Starkey Road, Roanoke, 
Virginia. ~ 

t May 19, 1993 • 7 p.m. - Public Hearing 
Tysons Corner Holiday lnn, 1960 Chain Bridge Road, 
Mclean, Virginia. llil 

t May 26, 1993 • I p.m. - Public Hearing 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. ~ 

A public hearing connected with the board's study of 
the feasibility of establishing a licensing program for 
home inspectors. The study is a result of the Virginia 
Senate's Joint Resolution 254, which passed during the 
1993 session of the Virginia General Assembly. 

Contact: Joyce K. Brown, Secretary to the Board, 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone (804) 367-8564. 

t May 5, 1993 · 10 a.m. - Public Hearing 
Newport News Omni, 1000 Omni Way Boulevard, Newport 
News, Virginia. ~ 

t May 19, 1993 • I p.m. - Public Hearing 
Holiday Inn Tysons Corner, 1960 Chain Bridge Road, 
McLean, Virginia. ~ 

t May 26, 1993 - 9 a.m. - Public Hearing 

Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. llil 

A public hearing connected with the board's study of 
the feasibility of establishing a licensing program for 
property managers of condominiums, townhouses, and 
other similar common interest communities. The study 
is a result of the Virginia House of Delegates Joint 
Resolution 618, which passed during the 1993 session 
of the Virginia General Assembly. 

Contact: Joyce K. Brown, Secretary to the Board, 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone (804) 367-8564. 

******** 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Commerce 
intends to repeal regulations entitled: VR 190·02-1. 
Agency Rules of Practice for Hearing Officers. The 
Board of Commerce ts proposing to repeal its current 
rules of practice for hearing officers used for 
governing all formal proceedings involved in enforcing 
the regulation of professions and occupations listed 
under § 54.1-300 of the Code of Virginia to eliminate 
any confusion, duplication or inconsistency with the 
statutes incorporated in the Administrative Process 
Act. 

Written comments may be submitted through May 7, 1993, 
to Bonnie S. Salzman, Director, Department of Commerce, 
3600 West Broad Street, Richmond, Virginia 23230. 

Statutory Authority: § 54.1·310 of the Code of Virginia. 

Contact: Peggy McCrerey, Regulatory Programs Director, 
Department of Commerce, 3600 W. Broad St., Richmond, 
VA 23230, telephone (804) 367-2194. 

COMPENSATION BOARD 

April 28, 1993 • 5 p.m. - Open Meeting 
May 26, 1993 • 5 p.m. - Open Meeting 
Ninth Street Office Building, 202 North 9th Street, 9th 
Floor, Room 913/913A, Richmond, Virginia. llil (Interpreter 
for the deaf provided upon request) 

A routine meeting to conduct business of the board. 

Contact: Bruce W. Haynes, Executive Secretary, P.O. Box 
710, Richmond, VA 23206-0710, telephone (804) 786-3886 or 
(804) 786-3886/TDD e 
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BOARD OF CORRECTIONS 

Liaison Committee 

May 13, U93 - 9:30 a.m. - Open Meeting 
6900 Atmore Drive, Board Room, Richmond, Virginia. l1l 

The committee will continue to address and discuss 
criminal justice issues. 

Contact: 
Atmore 
674-3235. 

Vivian T. Toler, Secretary to the Board, 6900 
Dr., Richmond, VA 23225, telephone (804) 

BOARD FOR COSMETOLOGY 

May 10, 1993 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A general business meeting. 

Contact: Demetra Y. Kontos, Assistant Director, Board lor 
Cosmetology, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-0500. 

BOARD OF DENTISTRY 

May 10, 1993 Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Dentistry 
intends to amend regulations entitled: VR 255-01-l. 
Virginia Board ol Dentistry Regulations. The purpose 
of the proposed amendments is to establish the 
requirements lor certification to apply Schedule VI 
topical medications. 

Statutory Authority: §§ 54.1-2400, 54.1-2700 et seq., 
54.1-3303, and 54.1-3408 of !be Code of Virginia. 

Contact~ Marcia J. Miller, Executive Director, Virginia 
Board of Dentistry, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9906. 

DEPARTMENT OF EDUCATION (BOARD OF) 

t April 21, 1993 • 8:30 a.m. - Open Meeting 
Hyatt Hotel, 6624 West Broad Street, Richmond, Virginia. 
[I (Interpreter for the deaf provided upon request) 

t May 27, 1993 • 8 a.m. - Open Meeting 
t June 24, 1993 • 8:30 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Richmond, 
Virginia. l1l (Interpreter for the deaf provided upon 
request) 
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The Board of Education and the Board of Vocational 
Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 

Contact: Dr. Ernest W. Martin, Assistant Superintendent, 
State Department of Education, P.O. Box 2120, Richmond, 
VA 23216-2120, telephone (804) 225-2973 or toll-free 
1-800-292-3820. 

******** 

April 21, 1993 - 7 p.m. - Public Hearing 
Petersburg High School, Petersburg, Virginia. 

April 22, 1993 • 7 p.m. - Public Hearing 
Maury High School, Norfolk, Virginia. 

April 27, 1993 • 7 p.m. - Public Hearing 
Warrenton Junior High School, Warrenton, Virginia. 

April 28, 1993 • 7 p.m. - Public Hearing 
Abingdon High School, Abingdon, Virginia. 

May 21, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to amend regulations entitled: VII. 
270-01-0007. Regulations Governing Special Education 
Programs for Children with Disabilities in Virginia. 
The revised regulations outline the requirements for 
the provision of special education programs. Areas of 
coverage include identification, eligibility, service 
delivery, funding, personnel qualifications, procedural 
safeguards, local school division responsibilities, and 
Department of Education responsibilities. 

Statutory Authority: §§ 22.1-214 and 22.1-215 of the Code of 
Virginia. 

Contact: Anne P. Michie, Specialist, Federal Program 
Monitoring, Department of Education, P.O. Box 2120, 
Richmond, VA 23216-2120, telephone (804) 225-2013 or 
toll-free 1-800-292-3820. 

* * * * * * * * 

t April 28, 1993 • 4 p.m. - Public Hearing 
James Monroe Building, 101 North 14th Street, Conference 
Room D, Richmond, Virginia. 

June 18, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to adopt regulations entitled: VR 
270·01-0055. Regulations lor the Protection ol 
Students as Participants :in Human Research. The 
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regulations are designed to ensure that the rights of 
students who may become subjects of research are 
protected. The regulations specifically address the 
rights of students in the areas of personal privacy and 
informed consent. These rights are protected by means 
of the creation in each school entity of a review 
board to oversee all research involving students that is 
conducted within the realm of its authority. 

STATEMENT 

Substance: These regulations are designed to ensure that 
the rights of students who may become subjects of 
research are protected. The regulations specifically address 
the rights of students in the area of personal privacy and 
informed consent. These rights are protected by means of 
creation in each school entity of a review board to 
oversee all research involving students that is conducted 
within the realm of its authority. 

Issues: The major issue addressed by these regulations is 
the balance between the right of society to knowledge that 
may be gained through research involving human subjects 
and the rights of the individual to privacy and informed 
consent in regard to participation in the research. 

Basis: These regulations are proposed under the authority 
of § 22.1-16.1 and Chapter 5.1 (§ 32.1-162.16 et seq.) of 
Title 32.1 of the Code of Virginia. 

Puroose: The purpose of these regulations is to create a 
statewide uniform standard for the protection of students 
under the purview of the State Board of Education to 
ensure that the rights of such students are protected when 
they participate in research activities. 

Estimated impact: These regulations will have no fiscal 
impact. They will simply require that all schools and 
school divisions that come under the authority of the State 
Board of Education create a committee which oversees 
any research done involving students under their purview. 

Statutory Authority: § 22.1-16.1 of the Code of Virginia. 

Contact: Lawrence McCluskey, Lead Specialist, P.O. Box 
2120, Richmond, VA 23216-2120, telephone (804) 225-2762. 

* * * * * * * * 

t May 3, 1993 - 6 p.m. - Public Hearing 
Sheraton Airport Inn, Roanoke, Virginia. 

t May 10, 1993 - 6 p.m. - Public Hearing 
Holiday Inn Fair Oaks, Fairfax, Virginia. 

t May 11, 1993 - 6 p.m. - Public Hearing 
Sheraton Inn Park South, Richmond, Virginia. 

June 19, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to adopt regulations entitled: VR 
270-01-0057. Special Education Program Standards. 
These regulations set standards for special education 
programs for children with disabilities in Virginia. 
Criteria are set forth lor teaching endorsements, 
waivers for certain educational interpreters, and 
program models for school-age and preschool-age 
students. 

STATEMENT 

Basis: § 22.1-214 of the Code of Virginia. 

Purpose: The purpose of these regulations is to ensure 
procedures for implementing programs for students with 
disabilities for public and nonpublic education agencies. 

Substance: These regulations set forth standards for 
teacher assignments, educational interpreter assignments, 
class size maximums and operation of programs for 
students with disabilities. 

Issues: These standards were the basis of allocating special 
education add-on funds to local education agencies and 
were issued under Superintendent's Memorandum since 
their inception. The standards continued to be issued 
under Superintendent's Memorandum after the funding 
mechanism changed in Fiscal Year 1989 (the same class 
size standards apply under the new funding formula). The 
Department of Education decided to issue these standards 
as regulations under the Administrative Process Act. 

Impact: Public and nonpublic education agencies have 
always complied with these standards. The regulations 
duplicate the language that was in the Superintendent's 
Memorandum, therefore, there will be no impact as a 
result of promulgating regulations. 

Statutory Authority: § 22.1-214 of the Code of Virginia. 

Contact: Dr. Patricia Abrams, Principal Specialist, Special 
Education, Virginia Department of Education, P.O. Box 
2120, Richmond, VA 23216-2120, telephone (804) 225-2874, 
toll-free 1-800-292-3820 or toll-free 1-800-422-1098/TDD ... 

LOCAL EMERGENCY PLANNING COMMITTEE -
CHESTERFIELD COUNTY 

May 6, 1993 • 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, 10001 
lronbridge Road, Room 502, Chesterfield, Virginia. [i;] 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: Lynda G. Furr, Assistant Emergency Services 
Coordinator, Chesterfield Fire Department, P.O. Box 40, 
Chesterfield, VA 23832, telephone (804) 748-1236. 
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LOCAL EMERGENCY PLANNING COMMITTEE -
GLOUCESTER COUNTY 

April 28, 1993 · 6:30 p.m. - Open Meeting 
County Administration Offices, Conference Room, 
Gloucester, Virginia. 1<>1 (Interpreter for the deaf provided 
upon request) 

The spring quarterly meeting will address distribution 
of the updated County Hazardous Materials Plan and 
include discussion of the annual goals and training 
exercise. 

Contact: Georgette N. 
Administrator, P.O. Box 
telephone (804) 693·4042. 

Hurley, Assistant County 
329, Gloucester, VA 23061, 

LOCAL EMERGENCY PLANNING COMMITTEE -
HENRICO COUNTY 

t April 21, 1993 • 7 p.m. - Open Meeting 
Henrico County Public Safely Building, Division of Police, 
Parham and Hungary Spring Roads, 2nd Floor Briefing 
Room, Richmond, Virginia. GJ 

A meeting to satisfy requirements of the Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: W. Timothy Liles, Assistant Emergency Services 
Coordinator, Division of Fire, P.O. Box 27032, Richmond, 
VA 23273, telephone (804) 672-4906. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

j" May 20, 1993 - U a.m. - Open Meeting 
Madison Building, 109 Governor Street, Main Conference 
Room, Richmond, Virginia. 

A meeting to discuss the proposed changes to 
Hazardous Waste Management Regulations for 
incorporation of US EPA revisions to wood preserver 
rules. 

Contact: William F. Gilley, Regulation Consultant, 101 N. 
14th St., 11th Floor, Richmond, VA 23219, telephone (804) 
225-2966. 

Work Group on Detection/Quantitation Levels 

j" April 28, 1993 - 10 a.m. - Open Meeting 
Department of Environmental Quality, 4949 Cox Road, Lab 
Training Room, Room 111, Glen Allen, Virginia. 

The department has established a work group on 
detection/ quanlilation levels for pollutants in the 
regulatory and enforcement programs. The work group 
will advise the State Water Control Board. Other 
meetings of the work group have been scheduled, at 
the same time and location, for May 5, May 12, May 
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19, and May 26, 1993. However, these dates are not 
firm. Persons interested in the meetings of this work 
group should confirm the date with the contact person 
below. 

Contact: Alan J. Anthony, Department of Environmental 
Quality, P.O. Box 11143, Richmond, VA 23230, telephone 
(804) 527-5086. 

VIRGINIA FIRE SERVICES BOARD 

April 30, 1993 · 6 p.m. - Open Meeting 
May I, 1993 · Time unknown - Open Meeting 
May 2, 1993 · Time unknown - Open Meeting 
Mountain Lake, Virginia. 

A work session. No business will be conducted, no 
policy decisions will be made. This work session was 
postponed from March 12. 

Contact: Anne J. Bales, Executive Secretary Senior, 2807 
Parham Rd., Suite 200, Richmond, VA 23294, telephone 
(804) 527-4236. 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

May 4, 1993 · 9 a.m. - Open Meetings 
6606 West Broad Street, Rooms I, 3 and 4, Richmond, 
Virginia. ~ 

Exams and a board meeting. 

Contact: Meredyth P. Partridge, Executive Director, 
Department of Health Professions, 6606 W. Broad St., 
Richmond, VA, telephone (804) 662-91!1. 

Informal Conference Committee 

May 5, 1993 · 9 a.m. - Open Meeting 
6606 West Broad Street, 5th Floor, Room 2, Richmond, 
Virginia. ~ 

Informal conferences. 

Contact: Meredy1h P. Partridge, Executive Director, 
Department of Health Professions, 6606 W. Broad St., 
Richmond, VA, telephone (804) 662-9111. 

BOARD FOR GEOLOGY 

April 23, 1993 · 10 a.m. - Open Meeting 
Department of Commerce. 3600 West Broad Street, 
Conference Room 3, Richmond, Virginia. li9 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 

Monday, April 19, 1993 
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telephone (804) 367-8595 or (804) 367-9753/TDD .,.. 

GOVERNOR'S ADVISORY BOARD ON AGING 

t June 10, 1993 - l p.m. - Open Meeting 
t June H, 1993 - 1 p.m. - Open Meeting 
The Hyatt Richmond, 6624 West Broad Street, Richmond, 
Virginia. i!il (Interpreter for the deaf provided upon 
request) 

A regular business meeting, including work sessions 
for the board's standing committees. The board will 
review legislation passed by the 1993 Session of the 
General Assembly and plan future activities. 

Contact: Bill Peterson, Human Resources Coordinator, 
Virginia Department for the Aging, 700 E. Franklin St., 
lOth Floor, Richmond, VA 23219-2327, telephone (804) 
225-2803 or (804) 225-2271 /TDD ..,. 

GOVERNOR'S EMERGENCY MEDICAL SERVICES 
ADVISORY BOARD 

t April 30, 1993 - 1 p.m. - Open Meeting 
The Embassy Suites Hotel, Richmond, Virginia. 

A quarterly meeting. The Executive Committee will 
meet on April 29 at 7:30 p.m. 

Contact: Gary R. Brown, Assistant Director, Office of 
Emergency Medical Services, 1538 E. Parham Rd., 
Richmond, VA 23228, telephone (804) 371-3500 or toll-free 
1-800-523-6019. 

GOVERNOR'S JOB TRAINING COORDINATING 
COUNCIL 

t April 26, 1993 - 10:30 a.m. - Open Meeting 
The Embassy Suites Hotel, 2925 Emerywood Parkway, 
Richmond, Virginia. i!il (Interpreter for the deaf provided 
upon request) 

A general meeting. 

Contact: Abria M. Singleton, Executive Secretary, 4615 W. 
Broad St., 3rd Floor, Richmond, VA 23230, telephone (804) 
367-9816 or toll-free 1-800-552-7020 or (804) 367-6283/TDD ... 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board o! Health 
intends to amend regulations entitled: VR 355-28-100. 
Regulations for Disease Reporting and Control. The 
regulations are being amended to (i) comply with 
current disease control policies, (ii) change the form 
for reporting morbidity, and (iii) comply with statutory 
requirements. 

Statutory Authority: §§ 32.1-12 and 32.1-35 of the Code of 
Virginia. 

Contact: C. Diane Woolard, M.P.H., Senior Epidemiologist, 
Virginia Department of Health, P.O. Box 2448, Room 1!3, 
Richmond, VA 23218, telephone (804) 786-6261. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: VII. 355-30-000. 
Virginia Medical Care Facilities Certiiicale of Public 
Need Rules and Regulations. The purpose of the 
proposed amendments is to implement the Certificate 
of Public Need program consistent with the amended 
law which became effective July I, 1992. 

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code 
of Virginia. 

Written comments may be submitted through April 23, 
1993, to Paul E. Parker, Director, Division of Resources 
Development, Virginia Department of Health, 1500 East 
Main Street, Suite 105, Richmond, Virginia 23219. 

Contact: Wendy Brown, Project Review Manager, Division 
of Resources Development, !500 E. Main St., Suite 105, 
Richmond, VA 23219, telephone (804) 786-7463. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date . 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to repeal regulations entitled: 1987 State 
Medical Facilities Plan and adopt regulations entitled: 
VR 355-30-100 through VR 355-30-!13. Virginia Stale 
Medical Facilities Plan. The purpose of the proposed 
action is to revise the State Medical Facilities Plan to 
provide guidance for assessing the public need for 
projects for review according to the 1992 amendments 
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to the Certificate of Public Need law. 

Statutory Authority: §§ 32.1-!2 and 32.1-102.2 of the Code 
of Virginia. 

Contact: Paul E. Parker, Director, Division of Resources 
Development, 1500 E. Main St., Suite 105, Richmond, VA 
23219, telephone (804) 786-7463. 

April 26, 1993 - 2 p.m. - Teleconference 
Richmond Plaza Building, 101 South 7th Street, 4th Floor 
East Auditorium, Richmond, Virginia. ~ (Interpreter for 
the deaf provided upon request) 

A tele-meeling of the board for the purpose of 
approving the final version of the waterworks (surface 
water treatment and total coliform) regulations. 

Contact: Susan R. Rowland, MPA, Assistant to the 
Commissioner, Department of Health, 1500 E. Main St., 
Suite 214, Richmond, VA 23219, telephone (804) 786-3564. 

April 29, 1993 - 10 a.m. - Open Meeting 
Holiday Inn, 1050 Millwood Pike, Winchester, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

The board will conduct a work session. An informal 
dinner begins at 7 p.m. 

April 30, 1993 - 9 a.m. - Open Meeting 
Holiday Inn, 1050 Millwood Pike, Winchester, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

A general business meeting of the board. 

Contact: Susan R. Rowland, Assistant to the Commissioner, 
Department of Health, 1500 E. Main St., Suite 214, 
Richmond, VA 23219, telephone (804) 786·3564. 

t June 2, 1993 - 10 a.m. - Open Meeting 
Virginia Tech Seafood Experiment Station, 102 South King 
Street, Hampton, Virginia. 

A meeting to discuss industry /state policies regarding 
vibrio vulnificus. 

Contact: Keith Skiles, Shellfish Program Manager, 1500 E. 
Main St., Room 109, Richmond, VA 23219, telephone (804) 
786-7937. 

******** 

May 4, 1993 - 1 p.m. - Public Hearing 
Main Street Station, 1500 East Main Street, Commissioner's 
Conference Room, Room 214, Richmond, Virginia. 

June 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
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intends to amend regulations entitled: VR 355-39-100. 
Regulations Governing Eligibility Standards and 
Charges lor Health Care Services to Individuals. The 
proposed amendments (i) change the basis lor charges 
from costs to Medicaid's current payment schedules; 
(ii) change the eligibility requirements to more closely 
match those used to determine Medicaid eligibility; 
(iii) increase local decision making as to what 
services are provided; (iv) simplify and make more 
useful the waiver process; and (v) correct references 
to the Code of Virginia as necessary. 

Statutory Authority: §§ 32.1-ll and 32.1-12 of the Code of 
Virginia. 

Contact: Dave Burkett, Director of Reimbursement, 
Virginia Department of Health, P.O. Box 2448, Room 239, 
Richmond, VA 23218, telephone (804) 371-4089. 

Commissioner's Waterworks Advisory Committee 

May 20, 1993 - 10 a.m. - Open Meeting 
400 South Main Street, 2nd Street, Culpeper, Virginia. 

A meeting to conduct general business of the 
committee. 

Contact: Thomas B. Gray, P.E., Special Project Engineer, 
1500 E. Main St., Room 109, Richmond, VA 23219, 
telephone (804) 786-1768. 

BOARD OF HEALTH PROFESSIONS 

April 20, 1993 - ll a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room l, Richmond, Virginia. ~ 

A regular quarterly meeting of the board. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD .,. 

Compliance and Discipline Committee 

April 19, 1993 - 10 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. ~ 

The committee will plan its work for the balance of 
the calendar year and prepare its report to the full 
Board of Health Professions to meet on April 20. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD .,. 

Executive/Legislative Committee 

April 20, 1993 - 8:30 a.m. - Open Meeting 

Monday, April 19, 1993 
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Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. [1;1 

A meeting to review !993 General Assembly legislation 
and board agenda. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD 9 

Committee on Professional Education and Public Affairs 

April 20, 1993 - 8:30 a.m. - Open Meeting 
Department ol Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room I, Richmond, Virginia. [1;1 

The committee will continue its discussions of 
complaint intake, department public information 
activity and complainant satisfaction. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD e 

Regulatory Research Committee 

April 19, 1993 - 2 p.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. [tJ 

The committee will develop its workplan for studies 
requested by the 1993 General Assembly and prepare 
its report to the full Board of Health Professions to 
meet on April 20. 

Contact: Richard D. Morrison, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9904 or (804) 662-7197 /TDD e 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCil.. 

April 27, 1993 - 9:30 a.m. - Open Meeting 
t June 22, 1993 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield, 20!5 Staples Mill Road, Richmond, 
Virginia. [] 

A monthly meeting. 

May 25, 1993 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia. 

A monthly meeting followed by a public hearing on 
the rules and regulations (VR 370-0!-001 and VR 
370-01-002). The public hearing will begin at noon. 

Contact: Kim Bolden, Public Relations Coordinator, 805 E. 
Broad St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

* * * * * * * * 

May 25, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia. 

May 25, 1993 - Written comments may be submitted until 
this dale. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-001. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The purpose of the proposed 
amendments is to amend the agency's regulations to 
conform to the new methodology adopted by the 
Virginia Health Services Cost Review Council to 
measure efficiency and productivity of health care 
institutions. 

Statutory Authority: §§ 9-16!.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, Virginia Health 
Services Cost Review Council, 805 E. Broad St., 6th Floor, 
Richmond, VA 23219, telephone (804) 786-6371. 

******** 

May 25, 1993 - Noon - Public Hearing 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia. 

May 25, 1993 - Written comments may be submitted until 
this dale. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-01-002. Regulations to 
Measure the Efficiency and Productivity of Health 
Care. The purpose of the proposed regulation is to 
establish a new methodology to measure the efficiency 
and productivity of health care institutions. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, Virginia Health 
Services Cost Review Council, 805 E. Broad St., 6th Floor, 
Richmond, VA 23219, telephone (804) 786-6371. 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

May U, 1993 - 9 a.m. - Open Meeting 
101 North 14th Street, 9th Floor, Council Conference 
Room, Richmond, Virginia. ~ 
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A general business meeting. For additional information 
contact the council. 

Contact: Anne M. Pratt, Associate Director, Monroe Bldg., 
101 N. 14th St, 9th Floor, Richmond, VA 23219, telephone 
(804) 225-2632. 

DEPARTMENT OF HISTORIC RESOURCES (BOARD OF) 

April 21, 1993 - 10 a.m. - Open Meeting 
General Assembly Building, 910 Capitol Square, Senate 
Room A, Richmond, Virginia. [I (Interpreter for the deaf 
provided upon request) 

A general business meeting of the board. 

Contact: Margaret Peters, Information Director, 221 
Governor St., Richmond, VA 23219, telephone (804) 
786-3143 or (804) 786-1934/TDD ... 

State Review Board 

April 20, 1993 - 10 a.m. -·Open Meeting 
General Assembly Building, 910 Capitol Square, Senate 
Room A, Richmond, Virginia. [I (Interpreter for the deal 
provided upon request) 

A meeting to consider the following properties for 
nomination to the Virginia Landmarks Register and 
the National Register of Historic Places: 

I. Dewberry, Hanover County 
2. Emmaus Baptist Church, New Kent County 
3. Kenmore Woods, Spotsylvania County 
4. Lucky Hit, Clarke County 
5. Meadea, Clarke County 
6. Paspahegh Settlement Site, James City County 
7. Red Fox Farm, Mecklenburg County 
8. Sunnyfields, Albemarle County 
9. Thomas Jefferson High School, Richmond (city 
10. Cartersville Historic District, Cumberland County 
!L Mount Jackson Historic District, Shenandoah 
County 
12. New Castle Historic District (boundary increase), 
Craig County 

Contact: Margaret Peters, Information Director, 221 
Governor St, Richmond,- VA 23219, telephone (804) 
786·3143 or (804) 786-1934/TDD .,. 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

May 4, 1993 - 9 a.m. - Open Meeting 
June I, 1993 - 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. [I (Interpreter for deaf provided upon 
request) 

A Local Emergency Preparedness Committee meeting 
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on emergency preparedness as required by SARA Title 
IlL 

Contact: Robert Brown, Emergency Service Coordinator, 
300 N. Main St, Hopewell, VA 23860, telephone (804) 
541-2298. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

April 19, 1993 - 10 a.m. - Open Meeting 
Salem Civic Center, 1001 Boulevard, Parlor A, Salem, 
Virginia. 'ill (Interpreter for the deaf provided upon 
request) 

April 20, 1993 - lO a.m. - Open Meeting 
City Council Chambers, 22 Lincoln Street, Hampton, 
Virginia. [I (Interpreter lor the deaf provided upon 
request) 

April 21, 1993 - 10 a.m. - Open Meeting 
One County Complex Court, County Board Chambers, 
Prince William, Virginia. [I (Interpreter for the deaf 
provided upon request) 

April 22, 1993 - 10 a.m. - Open Meeting 
50! North 2nd Street, First Floor Board Room, Richmond, 
Virginia. I§J (Interpreter for the deaf provided upon 
request) 

Public Participation Regional Regulatory Review 
workshop, to explain the review and adoption process 
and to solicit proposals. 

Contact: Norman R Crumpton, Program Manager, 501 N. 
2nd St., Richmond, VA 23219-1321, telephone (804) 371-7170 
or (804) 371-7089/TDD .. 

******** 

May 5, 1993 - 3 p.m. - Public Hearing 
Department of Housing and Community Development, 50! 
North 2nd Street, First Floor Conference Room, Richmond, 
Virginia. 

May 5, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Housing and 
Community Development intends to amend regulations 
entitled: VR 394-01-107. Procedures lor Allocation ol 
Low-Income Housing Tax Credits. The proposed 
procedures establish the administrative framework for 
the allocation of low income housing tax credits by 
the Department of Housing and Community 
Development. 

Statutory Authority: Chapter 8 of the Title 36 of the Code 
of Virginia, § 42 of the Internal Revenue Code, Governor's 

Monday, April 19, 1993 
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Executive Order Forty (91). 

Contact: Graham Driver, Program Administrator, 501 N. 
2nd St., Richmond, VA 23219-1321, telephone (804) 
371-7122. 

VIRGINIA IIOUSING DEVELOPMENT AUTHORITY 

t April 20, 1993 - n a.m. - Open Meeting 
601 South Belvidere Street, Richmond, Virginia. Ill 

A regular meeting of the Board of Commissioners to 
(i) review and, if appropriate, approve the minutes 
from the prior monthly meeting; (ii) consider tor 
approval and ratification mortgage loan commitments 
under its various programs; (iii) review the authority's 
operations for the prior month; (iv) consider and, if 
appropriate, approve proposed amendments to the 
Rules and Regulations for Single Family Mortgage 
Loans to Persons and Families of Low and Moderate 
Income; and (v) consider such other matters and take 
such other actions as it may deem appropriate. 
Various committees of the board may also meet 
before or after the regular meeting and consider 
matters within their purview. The planned agenda of 
the meeting will be available at the offices of the 
authority one week prior to the date of the meeting. 

Contact: J. Judson McKellar, Jr., General Counsel, Virginia 
Housing Development Authority, 601 S. Belvidere St., 
Richmond, VA 23220, telephone (804) 782-1986. 

******** 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Housing 
Development Authority intends to amend regulations 
entitled: VR 400-02-0003. Rules and Regulations lor 
Single Family Mortgage Loans to Persons and 
Families of Low and Moderate Income. The purpose 
of these amendments is to delete certain processing 
procedures, clarify provisions as to eligibility of loan 
applicants, allow existing mobile homes to be financed 
by VHDA loans insured by FHA, and make minor 
clarifications and typographical corrections. 

STATEMENT 

Basis: Section 36-55.30:3 of the Code of Virginia. 

Subject. substance and issues: The amendments to the 
Authority's Rules and Regulations for Single Family 
Mortgage Loans to Persons and Families of Low and 
Moderate Income will: 

l. Delete processing procedures from the rules and 
regulations. The proposed amendment will streamline 
the rules and regulations to include programmatic 
guidelines only. 

2. Clarify the "citizenship" provision to require that an 
applicant must be a U.S. citizen or a lawful permanent 
resident alien. 

3. Clarify that the provision that a locked-in interest 
rate cannot be lowered at the time of a second 
reservation (a) only applies if the second reservation 
is made within 12 months of the original reservation 
lock-in agreement, and (b) applies to all loans 
including VA loans and further clarifying that th~ 
interest rate may be increased at the time of the 
second reservation. 

4. Clarify that in calculating the maximum percentage 
of monthly income to be applied to payment of PJTI 
on the authority's mortgage loan, the authority will 
include all debt payments with more than six months' 
duration and monthly payments lasting less than six 
months if making such payments will adversely affect 
the applicant's ability to make initial mortgage loan 
payments. This change will bring VHDA requirements 
in line with FHA, VA and FmHA regulations. 
Currently, only monthly installment loans with a 
duration exceeding six months are included. 

5. Provide that an applicant's net worth does not 
include the value of life insurance policies and 
retirements plans. 

6. Clarify that an applicant's 
outstanding collections will 
underwriting an authority loan. 

credit history and 
be considered in 

7. Allow existing mobile homes to be financed by 
VHDA loans insured by FHA. Presently only new 
mobile homes may be financed. 

8. Make minor clarifications and typographical 
corrections. 

Impact: The authority does not expect that the 
amendments will have a significant impact on the number 
of persons served and does not expect that any significant 
costs will be incurred for the implementation of and 
compliance with the amendments. 

Statutory Authority: § 36-55.30:3 of the Code of Virginia. 

Contact: J. Judson McKellar, Jr., General Counsel, 
Belvidere St., Richmond, VA 23220, telephone 
782-1986. 

DEPARTMENT OF LABOR AND INDUSTRY 

Virginia Apprenticeship Council 

t April 29, 1993 - 10 a.m. - Public Hearing 

601 S. 
(804) 

General Assembly Building, 910 Capitol Street, llouse 
Room C, Richmond, Virginia. Ill 
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A public hearing to hear comments on the proposed 
amendment to VR 425-01-26, Regulations Governing the 
Administration of Apprenticeship Programs in the 
Commonwealth of Virginia. This amendment provides 
new numeric ratios for program sponsors performing 
Davis-Bacon work. 

t April 29, 1993 - Immediately following public hearing -
Open Meeting 
General Assembly Building, 910 Capitol Street, House 
Room C, Richmond, Virginia. ~ 

A special meeting of the council. The agenda is as 
follows: 

1. Deregistration of the 
Apprentice Program. 
2. Proposed changes to 
contractors performing 
425-01-26. 

Dorey Electric Company 

the ratio regulations for 
Davis-Bacon work, VR 

Contact: Robert S. Baumgardner, Director, Apprenticeship 
Division, Department of Labor and Industry, 13 S. 13th St., 
Richmond, VA 23219, telephone (804) 786-2381. 

LIBRARY BOARD 

t May 3, 1993 - 10 a.m. - Open Meeting 
Virginia State Library and Archives, lith Street at Capitol 
Square, Supreme Court Room, 3rd Floor, Richmond, 
Virginia. ~ 

A meeting to discuss administrative matters. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, lith St. at Capitol 
Square, Richmond, VA 23219, telephone (804) 786-2332. 

STATE COUNCIL ON LOCAL DEBT 

April 21, 1993 - ll a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, 3rd Floor, 
Treasury Board Conference Room, Richmond, Virginia. ~ 

A regular meeting subject to cancellation unless there 
are action items requiring the council's consideration. 
Persons interested in attending should call one week 
prior to meeting date to ascertain whether or not the 
meeting is to be held as scheduled. 

Contact: Gary Ometer, Debt Manager, Department of the 
Treasury, P.O. Box 6-H, Richmond, VA 23215, telephone 
(804) 225-4928. 

STATE LOTTERY BOARD 

April 26, 1993 - 10 a.m. - Open Meeting 
2201 West Broad Street, Richmond, Virginia. ~ 
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A regular monthly meeting. Business will be conducted 
according to items listed on the agenda which has not 
yet been determined. Two periods for public comment 
are scheduled. 

Contact: Barbara L. Robertson, Lottery Staff Officer, State 
Lottery Department, 2201 W. Broad St., Richmond, VA 
23220, telephone (804) 367-9433. 

VIRGINIA MANUFACTURED HOUSING BOARD 

t May 19, 1993 · 10 a.m. - Open Meeting 
Department of Housing and Community Development, 501 
North 2nd Street, 2nd Floor Conference Room, Richmond, 
Virginia. [1;1 (Interpreter !or the deaf provided upon 
request) 

A regular monthly meeting to review public input and 
suggestions !or draft o! Manufactured Housing 
Licensing and Transaction Recovery Fund Regulations. 

Contact: Curtis L. Mciver, Associate Director, Department 
of Housing and Community Development, Code 
Enforcement Office, The Jackson Center, 501 N. 2nd St., 
Richmond, VA 23219-1321, telephone (804) 371-7160 or 
(804) 371-7089/TDD e 

MARINE RESOURCES COMMISSION 

t April 27, 1993 • 9:30 a.m. - Open Meeting 
2600 Washington Avenue, 4th Floor, Room 403, Newport 
News, Virginia. ~ (Interpreter !or the deaf provided upon 
request) 

The commiSSIOn will hear and decide marine 
environmental matters at 9:30 a.m.; permit applications 
for projects in wetlands, bottom lands, coastal primary 
sand dunes and beaches; appeals of local wetland 
board decisions; policy and regulatory issues. 

The commtsswn will hear and decide fishery 
management items at approximately noon. Items to be 
heard are as follows: regulatory proposals; fishery 
management plans; fishery conservation issues; 
licensing; shellfish leasing. 

Meetings are open to the public. Testimony is taken 
under oath from parties addressing agenda items on 
permits and licensing. Public comments are taken on 
resource matters, regulatory issues and items 
scheduled for public hearing. 

The commission is empowered to promulgate 
regulations in the areas of marine environmental 
management and marine fishery management. 

Contact: Sandra S. Schmidt, Secretary to the Commission, 
P.O. Box 756, Newport News, VA 23607-0756, telephone 
(804) 247-8088, toll-free 1-800-541-4646 or (804) 

Monday, AprU 19, 1993 
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MATERNAL AND CHILD HEALTH COUNCIL 

April 21, 1993 · I p.m. - Open Meeting 
United Way of Virginia, 224 East Broad Street, Room 101, 
Richmond, Virginia. 1>1 (Interpreter the deaf provided upon 
request) 

A meeting to focus on improving the health of the 
Commonwealth's mothers and children by promoting 
and improving programs and service delivery systems 
related to maternal and child health. 

Contact: Nancy C. Ford, MCH 
Department of Health, Division of 
Health, 1500 E. Main St., Suite 
23218-2448, telephone (804) 786·7367. 

Nurse Consultant, 
Maternal and Child 
137, Richmond, VA 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: State Plan lor Medical Assistance Relating 
to EPSDT and Inpatient Psychiatric Services: VR 
460·01·22, Services; VR 460·03·3.UOO, Amount, 
Duration and Scope ol Services; VR 460·02-3.1300, 
Standards Established and Methods Used to Assure 
High Quality of Care; and VR 460·02·4.1920, Methods 
and Standards lor Establishing Payment Rates-Other 
Types of Care. The purpose of this proposal is to 
promulgate permanent regulations to supersede the 
current emergency regulations which provide lor the 
same policies. The sections of the Stale Plan for 
Medical Assistance (the Plan) affected by this 
proposed regulation are: preprinted page 22; the 
Amount, Duration, and Scope of Services narrative 
(Supplement I to Attachment 3.1 A and B); Standards 
Established and Methods Used to Assure Higb Quality 
of Care (Attachment 3.1 C); and Methods and 
Standards for Establishing Payment Rates · Other 
Types of care (Attachment 4.19 B). 

The Omnibus Budget Reconciliation Act of 1989 
(OBRA 89) requires that state Medicaid programs 
provide to recipients any and all necessary services 
permitted to be covered under federal law, when the 
need for those services are identified as a result of 
screenings through the Early and Periodic Screening, 
Diagnosis, and Treatment Program. Such services must 
be provided even if they are not otherwise covered 
under the Plan, and are thus not available to 
recipients independent of EPSDT referral. 

The EPSDT program provides for screening and 
diagnostic services to determine physical and mental 
defects in recipients up to age 21, and health care, 
treatment, and other services to correct or ameliorate 
any defects or chronic conditions discovered. EPSDT 
is a mandatory program which must be provided for 
all Medicaid-eligible recipients who are 18 years old 
or younger and, at the state's option, up to age 21. 
The Commonwealth provides EPSDT for recipients to 
age 21. 

One service now required to be covered for recipients 
because of EPSDT is inpatient psychiatric services in 
psychiatric hospitals. These regulations reflect the 
definition of covered services and the fee-for-service 
reimbursement methodology. 

During the development of the department's policy 
concerning EPSDT, the Health Care Financing 
Administration (HCF A) provided guidance to the 
states. DMAS incorporated this guidance into its 
emergency regulations which HCFA subsequently 
approved. DMAS has tightened its definition of 
covered psychiatric services to be those provided in 
psychiatric hospitals when the services are the result 
of EPSDT. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on April 
23, 1993, to Betty Cochran, Director, Division of Quality 
Care Assurance, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460·02·4.1810, VR 460·02·4.1830, and VR 
460-02·4.1920. Outpatient Rehab Services and 
Removing the Medicare Cap on Fees. The purpose of 
this proposal is (i) to promulgate permanent 
regulations which will provide for equitable application 
of recipient cost sharing policies for outpatient 
rehabilitative services and the elimination of the 
Medicare cap on all services' fees; and (ii) to replace 
emergency regulations currently in effect. 

Statutory Authority: § 32.1·325 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on April 
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23, 1993, to Jerome W. Patchen, Director, Division of 
Policy and Research, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

t May 11, 1993 · l p.m. - Open Meeting 
600 East Broad Street, Suite 1300, Board Room, Richmond, 
Virginia. ~ 

A meeting of the board to discuss medical assistance 
services and issues pertinent to the board. 

Contact: Patricia A. Sykes, Policy Analyst, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7958 or toll-free 1-800-343-0634/TDD ... 

* * * * * * * * 
May 21, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: State Plan for Medical Assistance Relating 
to Interim Settlement/Prospective Rate Time 
Frames, Audited Financial Statements, and Appeal 
Notice Requirements. VR 460-03-4.1940:1. Nursing 
Home Payment System (PIJ.l.S). The purpose of this 
proposal is to promulgate permanent regulations to 
supersede emergency regulations which change from 
90 to 180 days the time frame within which cost 
reports filed pursuant to the Nursing Home Payment 
System are interim settled and a prospective rate set. 
In addition, this proposed regulation will require 
nursing facilities to file audited financial statements 
and related information as part of their annual cost 
report, and will change the appeal time frames from 
calendar days to business days, and from receipt of a 
notice or decision to date of a notice or decision. 

Interim settlement/prospective rate time frames: 
Before the adoption of emergency regulations effective 
August 3, 1992, DMAS -regulations and policy required 
that providers' cost reports be interim settled and a 
prospective rate set within 90 days after an acceptable 
cost report is received. Providers, prompted in part by 
changes in the Internal Revenue Code, were 
increasingly changing their fiscal year periods to a 
calendar year cost reporting period. Despite increasing 
the Cost Settlement staff in recent years, DMAS was 
unable to meet regulatory and policy timelines in the 
face of the increasingly lopsided filing periods. Alter 
review, DMAS concluded that adding more staff to 
meet a seasonal workload would not be a cost 
effective use of resources. This extension of time was 
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expected to permit DMAS to even out the workload by 
moving some of it from the peak workload periods 
during the second and fourth calendar quarters to the 
lower workload periods in the third and first calendar 
quarters. The amendment was also expected to 
increase provider confidence in the rate~setting process 
and enhance staff morale. 

Audited financial statements: The cost reports !iled 
annually by nursing facilities are currently required to 
be accompanied by financial statements. In addition, a 
home office report must be !iled, if applicable. 

Providers are now required to file audited financial 
statements with the Virginia Health Services Cost 
Review Council. Accordingly, it would impose no 
burden on providers to require that they supply the 
same information to DMAS, and would enhance DMAS' 
performance of its mission. 

Appeal notice requirements: Since 1986, DMAS has 
used certified mail to nursing facilities to advise them 
of deadlines or actions DMAS will take if a response 
is not received by a specific date, for example, due 
dates for noting appeals, or rate reductions for failure 
to file cost reports on time. As a result of an 
employee suggestion and a review of the program's 
experience, certified mail will no longer be used for 
nursing facilities (except for final decisions signed by 
the DMAS director). To compensate for the earlier 
start of the timeclock, time will be measured by 
business days instead of calendar days. 

Statutory Authority: § 32.1·325 of the Code of Virginia. 

Written comments may be submitted through May 21, 
1993, to William R. Blakely, Jr., Director, Division of Cost 
Settlement and Audit, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, 
Virginia 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

* * * * * * * * 
June 4, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-04·8.7. Client Appeals Regulations. 
The purpose of this proposal is to amend regulations 
governing the management and conduct of client 
appeals for the Medicaid program. 

The Code of Federal Regulations § 431 Subpart E 
contains the federal requirements for fair hearings for 

Monday, April 19, 1993 
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applicants and recipients. This subpart, in 
implementing the Social Security Act § 1902 (a) (3), 
requires that the State Plan for Medical Assistance 
provide an opportunity for a fair hearing to any 
person whose claim for assistance is denied or not 
acted upon promptly. Hearings are also available for 
individuals if Medicaid takes action to suspend, 
terminate, or reduce services. The State Plan 
conforms to this requirement on preprinted page 33. 

The Virginia General Assembly amended the 
Administrative Process Act effective July 1, 1989, to 
allow judicial review of public assistance case 
decisions. While granting recipients the right to 
judicial review, the General Assembly limited the 
scope of that review to the application of the law to 
an individual case; the validity of the law itself is not 
subject to review. At that time, the DMAS revised its 
administrative procedures for recipient appeals, 
replacing its then current Medicaid Appeals Board 
with a panel of administrative law judges. The client 
appeals system now provides for two levels of review 
of Medicaid recipients' and applicants' appeals. The 
first level is a hearing officer's decision and the 
second is a decision by a panel of administrative law 
judges. 

On July 8, 1992, a class action lawsuit was filed in 
Federal District Court (Shifflett, et al. v. Kozlowski, 
C.A. No. 92-0071H, Western District of Virginia, 
Harrisonburg Division) challenging the timeliness of 
administrative decisions. Federal law requires that a 
final agency decision be issued within 90 days. Panel 
review is not a process required by federal law. The 
90-day federal limit cannot be met if panel review is 
included. This timeliness issue is being pressed in this 
litigation. These proposed regulatory amendments are 
designed to resolve the issue by requiring an appellant 
to acknowledge the nonapplicability of the 90-day 
requirement to panel review as a condition of appeal. 
They also give an appellant the right to seek judicial 
review directly from the decision of the hearing 
officer. Panel review thus becomes optional with the 
appellant. 

An issue has also been raised regarding DMAS 
receiving federal matching dollars (FFP) for benefits 
paid during appeals after the 90-day period. 
Accordingly, the regulations have been amended to 
permit benefits only through the hearing officer level 
of the appeal. 

These proposed regulations are intended to address 
the issues raised in the earlier referenced lawsuit as 
well as other issues deemed by DMAS as requiring 
revision. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through June 4, 1993, 
to Thomas J. Czelusta, Sr.. Administrative Law Judge, 

Department of Medical Assistance 
Client Appeals, 600 East Broad 
Richmond, Virginia 23219. 

Services, Division of 
Street, Suite 1300, 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

* * * * * * * * 

t May 25, 1993 - 10 a.m. - Public Hearing 
General Assembly Building, 910 capitol Square, House 
Room D, Richmond, Virginia. 

t May 26, 1993 - 9 a.m. - Public Hearing 
Norfolk City Council Chambers, City Hall Building, 810 
Union Street, 11th Floor, Norfolk, Virginia. 

t June 18, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.ll00, 460-02-3.1300, VR 
460-03-3.1301, VR 460-04-3.1300, VR 460-04-8.10. Criteria 
for Nursing Home Preadmission Screening and 
Continued Stay; Technical Amendments. The purpose 
of this proposal is to provide permanent regulations 
which supersede existing emergency regulations, and 
clarify the requirements and the process for ensuring 
that appropriate criteria for placing recipients in 
nursing facilities are met. 

DMAS promulgated an emergency regulation for these 
criteria effective September 1, 1992. This regulatory 
package represents the agency's suggested proposed 
regulations to begin the permanent rule making 
process. These criteria are used by local screening 
teams to approve or deny Title XIX (Medicaid) 
payment for nursing facility or community-based care 
services. 

Nursing home preadmission screening was 
implemented in Virginia in 1977 to ensure that 
Medicaid-eligible individuals placed in nursing homes 
actually required nursing home care. In 1982, DMAS 
obtained approval for a Section 2176 Home and 
Community-Based Care waiver to allow individuals who 
have been determined to require nursing facility 
services an alternative to nursing home placement. 
This alternative to nursing home care has become the 
Home and Community-Based Care Services program 
and offers such services as personal care, respite care, 
and adult day health care. 

In 1989, DMAS revised a portion of the regulations 
related to nursing home preadmission screening to 
incorporate the requirement to screen all individuals 
for conditions of mental illness or mental retardation. 
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Section 32.1-330 of the Code of Virginia designates that 
the definition for eligibility to community based 
services will be included in the State Plan for Medical 
Assistance. In the existing emergency regulations, 
nursing needs are defined only by example of the 
types of nursing services which indicate a need for 
nursing facility care. This proposed regulation adds a 
definition for medical and nursing needs and clarifies 
and expands the list of the types of services which 
are provided by licensed nursing or professional 
personnel. It also defines imminent risk of nursing 
facility placement. 

This proposed regulation, as does the existing 
emergency regulation, contains additional sections 
which summarize the requirements which must be met 
to find an individual eligible for nursing facility care 
and/or community based care. The list of specific 
care needs which do not qualify an individual for 
nursing facility care has been clarified, expanded, and 
moved to the summary section. The evaluation section 
clarifies specific criteria for determining when an 
individual is at imminent risk of nursing home 
placement and can be authorized for community-based 
care placement. It also requires the evaluator to 
document that a community-based care option has 
been explored and explained to the client and/or 
client's primary caregiver prior to authorizing nursing 
facility care. 

In addition, this regulation package makes 
amendments to clarify and improve the consistency of 
the regulations as they relate to outpatient 
rehabilitation. DMAS is making certain nonsubstantive 
changes as follows: 

Attachment 3.1 A & B, Supplement 1, Attachment 3.1 
C: The authorization form for extended outpatient 
rehabilitation services no longer requires a physician's 
signature. Although the physician does not sign the 
form, there is no change in the requirement that 
attached medical justification must include physician 
orders or a plan of care signed by the physician. 
Services that are noncovered home health services are 
described. These services are identified for provider 
clarification and represent current policy. Also, 
technical corrections have been made to bring the 
plan into compliance with the 1992 Appropriation Act 
and previously modified policies (i.e., deleting 
references to the repealed Second Surgical Opinion 
program under § 2. Outpatient hospital services and § 
5. Physicians services). 

The program's policy of covering services provided by 
a licensed clinical social worker under the direct 
supervision of a physician is extended to include such 
services provided under the direct supervision of a 
licensed clinical psychologist or a licensed psychologist 
clinical. This change merely makes policy consistent 
across different provider types. The same policy of 
providing for social workers' supervision by licensed 
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clinical psychologists or licensed psychologists clinical 
is provided lor in VR 460-04-8.10, Long-Slay Acute 
Care Hospital Regulations, which are state-only 
regulations. 

STATEMENT 

Basis and authority: Section 32.1-324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services (DMAS) the authority to 
administer and amend the Plan for Medical Assistance in 
lieu of board action pursuant to the board's requirements. 
The Code also provides, in the Administrative Process Act 
(APA) § 9-6.14:9, for this agency's promulgation of 
proposed regulations subject to the Department of Planning 
and Budget's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the APA. 

In 1982, § 32.1-327.2 of the Code of Virginia was revised to 
require preadmission screening for all individuals who will 
be eligible for community or institutional long~term care 
(revised in 1985 in § 32.1-330 of the Code of Virginia). 
The Code of Federal Regulations, Title 42, Pari 483, 
requires states to ensure that nursing facility residents 
meet criteria for nursing facility care. 

Summary and analysis: The sections of the State Plan lor 
Medical Assistance modified by this action are "Narrative 
for the Amount, Duration, and Scope of Services" 
(Attachment 3.1 A & B, Supplement l); "Standards 
Established and Methods Used to Assure High Quality 
Care" (Attachment 3.1-C); and "Nursing Facility Care 
Criteria" (Supplement 1 to Attachment 3.1-C). The 
non-State Plan regulations affected are Outpatient Physical 
Rehabilitative Services (VR 460-04-3.1300) and Long-stay 
Acute Care Hospitals (VR 460-04-8.10). 

Nursing Home Preadmission Screening and Nursing 
Facility Criteria ("Standards Established and Methods Used 
to Assure High Quality Care" (Attachment 3.1-C)); and 
"Nursing Facility Care Criteria" (Supplement l to 
Attachment 3.1-C) 

Longaterm care is the fastest growing expense in 
Medicaid's budget. Nursing home preadmission screening is 
the mechanism designed to prevent inappropriate 
utilization of Medicaidwfunded Iongaterm care services. The 
goal of Nursing Home Preadmission Screening is to assess 
an individual's need for long term care services. About 
1982, DMAS originally developed criteria for nursing 
facility care based upon the Long-Term Care Information 
Assessment Process (DMAS-95). These criteria enabled 
physician, nursing home preadmission screening 
committees, medical review teams, and hospital and 
nursing facility discharge personnel to apply standards for 
facility admission consistently. Any individual whose care 
needs did not meet these criteria did not qualify lor 
Medicaid.funded nursing facility services. 

Monday, April 19, 1993 
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In the existing emergency regulations, nursing needs are 
defined only by example of the types of nursing services 
which indicate a need for nursing facility care. This 
proposed regulation adds a definition for medical and 
nursing needs and clarifies and expands the list of the 
types of services which are provided by licensed nursing 
or professional personnel. It also defines imminent risk of 
nursing facility placement. 

The Omnibus Budget Reconciliation Act (OBRA) of 1987 
required that states specify a resident assessment 
instrument by which all nursing facility residents were to 
be assessed. The Commonwealth proposed that the 
DMAS-95 be that instrument for Virginia but the Health 
Care Financing Administration (HCF A) did not approve its 
use. Therefore, effective March 27, 1991, Virginia 
implemented HCF A's Resident Assessment Instrument 
(RAI) as the official state instrument. The Minimum Data 
Set (MDS) is a component of the RAI. The MDS achieves 
the federally mandated purpose of resident assessment for 
the purpose of care planning. In addition, to reduce 
paperwork demands of nursing facility providers, DMAS 
has also adopted its use for continued stay evaluations to 
replace the DMAS-95. 

The criteria based on the MDS mirror the criteria in the 
DMAS-95. Even though it was not possible to match all 
items between the two forms exactly, efforts were made to 
accommodate variations in criteria items to the extent 
possible. The data analysis indicates that there is no 
significant difference between the two assessment 
instruments. 

Nursing Home Preadmission Screening Committees will 
still use the DMAS-95, the purpose of which is to 
determine appropriate medical care needs and proper 
placement in the continuum of care between community 
services and institutionalization. 

Rehabilitation services: In addition, this regulation package 
makes amendments to clarify and improve the consistency 
of the regulations as they relate to outpatient 
rehabilitation. DMAS is making certain nonsubstantive 
changes as follows: 

Attachment 3.1 A & !h Supplement !; The authorization 
form for extended outpatient rehabilitation services no 
longer requires a physician's signature. Although the 
physician does not sign the form, there is no change in 
the requirement that attached medical justification must 
include physician orders or a plan of care signed by the 
physician. Services that are noncovered home health 
services are described. These services are identified for 
provider clarification and represent current policy. Also, 
technical corrections have been made to bring the plan 
into compliance with the 1992 Appropriations Act and 
previously modified policies (i.e., deleting references to the 
repealed Second Surgical Opinion program under § 2. 
Outpatient hospital services and § 5. Physicians services). 

The program's policy of covering services provided by a 

licensed clinical social worker under the direct supervision 
of a physician is extended to include such services 
provided under the direct supervision of a licensed clinical 
psychologist or a licensed psychologist clinical. This change 
merely makes policy consistent across different provider 
types. 

Attachment 3.1 ~ The modification to outpatient 
rehabilitative services is also reflected in this atlachment. 
DMAS will periodically conduct a validation survey of the 
assessments completed by nursing facilities to determine 
that services provided to the residents are medically 
necessary and that needed services are provided. This is 
changed from the requirement that assessments be 
conducted annually. The change to recognize the provision 
of psychological services by supervised licensed clinical 
social workers is also reflected in this Plan section. 

VR 460-04-3.1300: The reference to the Rehabilitation 
Treatment Authorization form (DMAS-125) is deleted for 
outpatient rehabilitative services. 

Supervision Qfl.icensed Clinical Social Workers: 

VR 460-04-8.10 (Long-stay Acute Care Hospital Regulations): 
The same policy of providing for social workers' 
supervision by licensed clinical psychologists or licensed 
psychologists clinical is provided for in these state-only 
regulations. 

Impact: The state implemented the clarifications included 
in these regulations under emergency regulations effective 
September I, 1992. The intended impact of these 
regulations is to allow continued consistency in application 
of the nursing facility criteria and the department's ability 
to be sustained in actions appealed based upon clear and 
consistent regulations. The only cost impact related to 
these regulations was the cost of statewide training for 
nursing home preadmission screening teams and providers 
and these costs were covered through training registration 
fees. DMAS routinely issues policy manual updates, so 
there is no cost impact ascribed to these regulations 
related to policy revisions. Nursing Home Pre-Admission 
screening teams are the entities primarily affected by this 
regulatory clarification. DMAS is working closely with 
these entities to ensure clear understanding and consistent 
application of the nursing facility criteria. DMAS is 
monitoring closely all individual Medicaid recipients who 
may be affected by these regulations and will report the 
results of this monitoring to the Secretary of Human 
Resources to determine whether the regulations have any 
adverse impact on Medicaid recipients prior to the 
finalization of these proposed regulations. 

The technical amendments included in the package are 
effecting no new reimbursement methodology changes. 
Therefore, there is no fiscal impact attached to these 
changes. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 
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Written comments may be submitted through June 18, 
1993, to Betty Cochran, Director, Division of Quality Care 
Assurance, Department of Medical Assistance Services, 600 
East Broad Street, Suite 1300, Richmond, Virginia. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
786-7933. 

DEPARTMENT OF MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE SERVICES 

(STATE BOARD) 

April 28, 1993 - 10 a.m. - Open Meeting 
Southwestern Virginia Training Center, Hillsville, Virginia. 
[] 

A regular monthly meeting. Agenda to be published on 
April 21. The agenda may be obtained by calling Jane 
Helfrich. 

Tuesday 
Wednesday 

Informal session 
Committee meetings 
Regular session 

See agenda for location. 

8 p.m. 
9 a.m. 
10 a.m. 

Contact: Jane V. Helfrich, Board Administrator, State 
Mental Health, Mental Retardation and Substance Abuse 
Services Board, P.O. Box 1797, Richmond, VA 23214, 
telephone (804) 786-3921. 

State Human Rights Committee 

t April 23, 1993 • 9 a.m. - Open Meeting 
John Randolph Hospital, 411 West Randolph Road, 
Women's Center Conference Room, Hopewell, Virginia. ltJ 

A regular meeting to discuss business relating to 
human rights issues. Agenda items are listed for the 
meeting. 

Contact: Elsie D. Little, State Human Rights Director, 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, Office of Human Rights, P.O. 
Box 1797, Richmond, VA 23214, (804) 786-3988. 

Virginia Interagency Coordinating Council 

April 21, 1993 - 9:30 a.m. - Open Meeting 
Virginia Housing Development Authority, 601 South 
Belvidere Street, Conference Rooms 1 and 2, Richmond, 
Virginia. [] (Interpreter for the deaf provided upon 
request) 

A meeting to advise and assist the Department of 
Mental Health, Mental Retardation and Substance 
Abuse Services - the Part II early intervention 
program in their efforts to proceed with the 
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implementation of Part H of the Individuals with 
Disabilities Education Act (IDEA), that provides early 
intervention services for infants and toddlers with 
disabilities and their families, ages birth through 2. 

Contact: Dr. Michael Fehl, Ed.D., Director, Child/Youth 
Services, Department of Mental Health, Mental Retardation 
and Substance Abuse Services, P.O. Box 1797, Richmond, 
VA 23214, telephone (804) 786-3710. 

MIDDLE VIRGINIA BOARD OF DIRECTORS AND THE 
MIDDLE VIRGINIA COMMUNITY CORRECTIONS 

RESOURCES BOARD 

May 6, 1993 - 7 p.m. - Open Meeting 
502 South Main Street #4, Culpeper, Virginia. 

From 7 p.m. until 7:30 p.m. the board will hold a 
business meeting to discuss DOC contract, budget, and 
other related business. Then the board will meet to 
review cases for eligibility to participate with the 
program. It will review the previous month's operation 
(budget and program-related business). 

Contact: Lisa Ann Peacock. Program Director, 502 S. Main 
St. #4, Culpeper, VA 22701, telephone (703) 825-4562. 

VIRGINIA MILITARY INSTITUTE 

Board of Visitors 

May 20, 1993 - I p.m. - Open Meeting 
Virginia Military Institute, Smith Hall, Lexington, Virginia. 
it~ 

Finals meeting of the Board of Visitors. Also, a 
regular meeting to (i) discuss committee reports; (ii) 
approve awards, distinctions and diplomas; (iii) discuss 
personnel changes; and (iv) elect president pro tern. 

Contact: Colonel Edwin L. Dooley, Jr., Secretary to the 
Board, Superintendent's Office, Virginia Military Institute, 
Lexington, VA 24450, telephone (703) 464-7206. 

STATE MILK COMMISSION 

April 21, 1993 - 10:30 a.m. - Open Meeting 
200-202 North 9th Street, Suite 1015, Richmond, Virginia. [] 

A regularly scheduled meeting to (i) consider such 
matters as routine statistical information; (ii) approve 
several distributors for Virginia license(s); and (iii) 
discuss any further matters that may need the 
commission's attention. 

Contact: Rodney L. Phillips, Administrator, State Milk 
Commission, 200-202 N. 9th St.. Suite 1015, Richmond, VA 
23219-3402, telephone (804) 786-2013 or (804) 
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VIRGINIA MUSEUM OF FINE ARTS 

Collections Committee 

t May 18, 1993 - 2 p.m. - Open Meeting 
Virginia Museum Galleries, 2800 Grove Avenue, Richmond, 
Virginia. ~ 

A meeting to consider gifts and purchase of works of 
art, and to review loan recommendations. 

Contact: Emily C. Robertson, Secretary, Virginia Museum 
of Fine Arts, 2800 Grove Ave., Richmond, VA 23221-2466, 
telephone (804) 367-0553. 

Finance Committee 

t May 20, 1993 - 11 a.m. - Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, 
Conference Room, Richmond, Virginia. [tl 

A meeting to conduct a year-end review of financial 
statements and to discuss enterprise operations. 

Contact: Emily C. Robertson, Secretary, Virginia Museum 
of Fine Arts, 2800 Grove Ave., Richmond, VA 23221-2466, 
telephone (804) 367-0553. 

Board of Trustees 

t May 20, 1993 - Noon - Open Meeting 
Virginia Museum of Fine Arts, Virginia Museum 
Auditorium, Boulevard and Grove Avenue, Richmond, 
Virginia. llil 

A meeting to receive reports from committees, officers 
and staff, and to conduct budget review and yearly 
overview of operations. 

Contact: Emily C. Robertson, Secretary, Virginia Museum 
of Fine Arts, 2800 Grove Ave., Richmond, VA 23221-2466, 
telephone (804) 367-0553. 

VIRGINIA MUSEUM OF NATURAL HISTORY 

Board of Trustees 

April 24, 1993 - 9 a.m. - Open Meeting 
VPI & SU, Burrus Hall, 400 D Board Room, Blacksburg, 
Virginia. 

A meeting to include reports from the executive, 
finance, marketing, outreach, personnel, 
planning/facilities, and research and collections 
committees. Public comment will be received following 
approval of the minutes of the January meeting. 

Contact: Rhonda J. Knighton, Executive Secretary, Virginia 
Museum of Natural History, 1001 Douglas Ave., 
Martinsville, VA 24112, telephone (703) 666-8616 or (703) 
666-8638/TDD e 

BOARD OF NURSING 

Special Advisory Committee 

April 20, 1993 - 7 p.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Richmond, Virginia. llil (Interpreter for the deaf provided 
upon request) 

A meeting to conduct an informational hearing for the 
purpose of receiving comments on questions and 
concerns related to the delegation of nursing to 
unlicensed, assistive personnel and the role and 
responsibility of the nurse who delegates nursing acts 
to others. 

April 21, 1993 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Richmond, Virginia. llil (Interpreter for the deaf provided 
upon request) 

A meeting to review questions and concerns related to 
the delegation of nursing activities to unlicensed, 
assistive personnel. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 6606 
W. Broad St., 4th Floor, Richmond, VA 23230-1717, 
telephone (804) 662-9909 or (804) 662-7197 /TDD e 

Special Conference Committee 

April 19, 1993 - 8:30 a.m. - Open Meeting 
April 21, 1993 - 8:30 a.m. - Open Meeting 
April 23, 1993 - 8:30 a.m. - Open Meeting 
April 26, 1993 - 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 4, Richmond, Virginia. llil 
(Interpreter for the deaf provided upon request) 

A meeting to conduct informal conferences with 
licensees to determine what, if any, action should be 
recommended to the Board of Nursing. Public 
comment will not be received. 

Contact: M. Teresa Mullin, R.N., Assistant Executive 
Director, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9909 or (804) 
662-7197 /TDD e 

BOARD OF NURSING HOME ADMINISTRATORS 

April 28, 1993 - 10 a.m. - Open Meeting 
6606 West Broad Street, Richmond, Virginia. llil 
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A board meeting and formal conferences. 

Contact: Meredyth P. Partridge, Executive Director, 6606 
W. Broad St., Richmond, VA 23230, telephone (804) 
662-9111. 

PREVENTION AND CHILDREN'S RESOURCES 
ADVISORY COUNCIL 

April 22, 1993 - 10 a.m. - Open Meeting 
James River Corporate Office, 100 Tredegar Street, 
Richmond, Virginia. 

A regularly scheduled quarterly business meeting. 

Contact: Harriet Russell, Director, Department of Mental 
Health, Mental Retardation and Substance Abuse Services, 
Office of Prevention and Children's Resources, P.O. Box 
1797, Richmond, VA 23214, telephone (804) 786-1530. 

PRIVATE SECURITY SERVICES ADVISORY BOARD 

t April 21, 1993 - 9:30 a.m. - Open Meeting 
Roanoke Municipal Building, 215 Church Avenue, City 
Council Chambers, Roanoke, Virginia. I1J 

A meeting to discuss business of the advisory board. 

Contact: Paula Scott Dehetre, Executive 
Department of Criminal Justice Services, 805 E. 
Richmond, VA 23219, telephone (804) 786-8730. 

Assistant, 
Broad St., 

BOARD OF PROFESSIONAL COUNSELORS 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
Counselors intends to amend regulations entitled: VR 
660-0l-02. Regulations Governing the Practice ol 
Professional Counseling. The proposed regulations 
establish standards of practice for professional 
counseling, including education, supervised experience 
and examination for licensure, and amends fees. The 
proposed regulations result from a biennial review. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Evelyn B. Brown, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9912. 

BOARD OF PSYCHOLOGY 

April 19, 1993 - 10 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 

Vol. 9, Issue 15 

Calendar of Events 

5th Floor, Room #2, Richmond, Virginia. l1l 

A formal hearing. Public comment will not be heard. 

Contact: Evelyn Brown, Executive Director, or Bernice 
Parker, Administrative Assistant, Department of Health 
Professions, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-7328. 

******** 

July 20, 1993 - 9 a.m. - Public Hearing 
6606 West Broad Street, 5th Floor, Conference Room 1, 
Richmond, Virginia. 

August 7, 1993 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Psychology 
intends to amend regulations entitled: VR 565·01·2. 
Regulations Governing the Practice ol Psychology. 
The proposed amendments increase license renewal 
fees for psychologists and school psychologists and 
increase application lees for clinical psychologists. 

Statutory Authority: §§ 54.1-113 and 54.1-2400 of the Code 
of Virginia. 

Contact: Evelyn B. Brown, Executive Director, 6606 W. 
Broad St., 4th Floor, Richmond, VA 23230-1717, telephone 
(804) 662-9913. 

REAL ESTATE APPRAISER BOARD 

NOTE: CHANGE IN MEETING DATE. 
t May 18, 1993 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A general business meeting. 

Contact: Demetra Y. Kontos, Assistant Director, Real 
Estate Appraiser Board, Department of Commerce, 3600 
W. Broad St., Richmond, VA 23230, telephone (804) 
367-0500. 

Complaints Committee 

April 21, 1993 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A meeting to review complaints. 

Contact: Demetra Y. Kontos, Assistant Director, Real 
Estate Appraiser Board, Department of Commerce, 3600 
W. Broad St., Richmond, VA 23230, telephone (804) 
367-0500. 

Monday, April 19, 1993 
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DEPARTMENT OF REHABILITATIVE SERVICES 
(BOARD OF) 

t April 22, 1993 - 10 a.m. - Open Meeting 
Woodrow Wilson Rehabilitation Center, Fishersville, 
Virginia. 

A regular monthly business meeting of the board. 

Contact: Susan L. Urofsky, Commissioner, 4901 Fitzhugh 
Ave., Richmond, VA 23230, telephone (804) 367-0318, 
toll-free 1-800-552-5019/TDD v or (804) 367-0315/TDD v 

t April 19, 1993 - 3 p.m. - Public Hearing 
Woodrow Wilson Rehabilitation Center, Cashett Chapel 
Building, Fishersville, Virginia. 11>1 (Interpreter for the deaf 
provided upon request) 

t April 20, 1993 - 2:30 p.m. and 5:30 p.m. - Public 
Hearing 
Huntington Office, 5904 Old Richmond Highway, Suite 400, 
Alexandria, Virginia. 11>1 (Interpreter for the deaf provided 
upon request) 

t April 22, 1993 - 3 p.m. - Public Hearing 
468 East Main Street, Abingdon, Virginia. 11>1 (Interpreter 
for the deaf provided upon request) 

t April 27, 1993 - 2:30 p.m. and 5:30 p.m. - Public 
Hearing 
5365 Robin Hood Road, Suite G, Norfolk, Virginia. 11>1 

(Interpreter for the deaf provided upon request) 

A public hearing to provide an opportunity for the 
department to receive comments, suggestions and 
recommendations for the Vocational Rehabilitation and 
Independent Living state plans from the public, 
including consumers and representatives of 
organizations. Public hearings are hosted in 
cooperation with the State Independent Living Council. 

Contact: Betty Sparrow, Policy Analyst, 4901 Fitzhugh Ave., 
Richmond, VA 23230, telephone (804) 367-0169 or toll-free 
1-800-552-5019/TDD e 

SEWAGE HANDLING AND DISPOSAL ADVISORY 
COMMITTEE 

May 20, 1993 - 10 a.m. - Open Meeting 
1500 East Main Street, Suite 115, Main Street Station, 
Richmond, Virginia. ~ 

A regular meeting. 

Contact: Constance G. Talbert, Secretary, 1500 E. Main St., 
P.O. Box 2448, Suite 117, Richmond, VA 23218, telephone 
(804) 786-1750. 

SEWAGE HANDLING AND DISPOSAL APPEALS 
REVIEW BOARD 

April 21, 1993 - 10 a.m. - Open Meeting 
Municipal Center, 2449 Princess Anne Road, Agricultural 
Conference Room, Virginia Beach, Virginia. 11>1 

A meeting to hear all administrative appeals of 
denials of onsite disposal system permits pursuant to 
§§ 32.1-166.1 et seq. and 9-6.14:12 of the Code of 
Virginia, and VR 355-34-02. 

Contact: Constance G. Talbert, Secretary to the Board, 
1500 E. Main St., P.O. Box 2448, Suite 117, Richmond, VA 
23218, telephone (804) 786-1750. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

May 7, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615·01·47. Disability Advocacy Program. The purpose 
of the proposed regulation is to allow local 
departments of social services to make referrals and 
pay for legal services for recipients of general relief 
or state and local foster care when the provision of 
these services results in approval of previously denied 
claims for Supplemental Security Income disability 
benefits. 

Statutory Authority: §§ 63.1·25 and 63.1-89.1 of the Code of 
Virginia. 

Written comments may be submitted through May 7, 1993, 
to Diana Salvatore, Program Manager, Medical Assistance 
Unit, Virginia Department of Social Services, 8007 
Discovery Drive, Richmond, Virginia 23229. 

Contact: Peggy Friedenberg, Legislative Analyst, Bureau of 
Governmental Affairs, Division of Planning and Program 
Review, Virginia Department of Social Services, 8007 
Discovery Dr., Richmond, VA 23229, telephone (804) 
662-9217. 

******** 

May 21, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-80-01. Human Subject Research Regulations. The 
regulations are for assuring the protection of 
participants in human subject research conducted or 
authorized by the Virginia Department of Social 
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Services, local social service agencies, agencies 
licensed by the department, and others receiving funds 
for state or local agencies. 

Statutory Authority: §§ 63.1-25 and 63.1-25.01 of the Code 
of Virginia. 

Written comments may be submitted through May 21, 
1993, to Sue Murdock, Department of Social Services, 8007 
Discovery Drive, Richmond, Virginia 23229-8699. 

Contact: Peggy Friedenberg, Policy Analyst, Department of 
Social Services, 8007 Discovery Dr., Richmond, VA 
23229-8699, telephone (804) 662-9217. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

April 19, 1993 - 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 3, Richmond, Virginia. [I 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Department 
of Commerce, 3600 W. Broad St., Richmond, VA 23230, 
telephone (804) 367-8595 or (804) 367-9753/TDD .,.. 

VIRGINIA STUDENT ASSISTANCE AUTHORITIES 

April 29, 1993 • 10 a.m. - Open Meeting 
411 East Franklin Street, 2nd Floor Board Room, 
Richmond, Virginia. ~ 

A general business meeting. 

Contact: Catherine E. Fields, Administrative Assistant, One 
Franklin Square, 411 E. Franklin St., Suite 300, Richmond, 
Virginia 23219, telephone (804) 775-4648 or toll-free 
1-800-792-LOAN. 

DEPARTMENT OF TAXATION 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regnlations entitled: VR 
630-3-414. Corporation Income Tax: Sales Factor. This 
regulation sets forth the proper method for including 
receipts from installment sales in the sales factor. The 
basis portion is included in the sales factor in the 
year of sale. The net gain portion and interest income 
are included in the sales factor in the year recognized 
for federal income tax purposes. The regnlation also 
clarifies when such receipts should be included in the 
numerator of the sales factor. 
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Statutory Authority: 58.1-203 of the Code of Virginia. 

Contact: Michael S. Melson, Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0033. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-3-419. Corporation Income Tax: Construction 
Corporation; Apportionment. This regulation clarifies 
that the "completed contract method" mentioned in § 
58.1-419 of the Code of Virginia does not include any 
of the "percentage of completion" methods available 
under federal law. In addition, the regnlation clarifies 
which apportionment formula should be used when a 
construction corporation reports income under two or 
more accounting methods. Other nonsubstantive 
changes are made to conform to the style of The 
Virginia Register. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Michael S. Melson, Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0033. 

* * * * * * * * 
April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-73. Retail Sales and Use Tax: Newspapers, 
Magazines, Periodicals and Other Publications. The 
purpose of the proposed amendment is to clarify what 
constitutes taxable/exempt publications for purposes of 
the retail sales and use tax. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, Department of 
Taxation, P.O. Box 1880, Richmond, VA 23282-1880, 
telephone (804) 367-0010. 

* * * * * * * * 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-74. Retail Sales and Use Tax: Nonprolit 

Monday, April 19, 1993 
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Organizations. The purpose of the proposed 
amendment is to clarify the sales and use tax 
treatment of sales and purchase transactions made by 
nonprofit organizations. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Tax Policy Analyst, 
Department of Taxation, P.O. Box 1880, Richmond, VA 
23282-1880, telephone (804) 367-0962. 

******** 

April 23, 1993 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10-80. Retail Sales and Use Tax: Penalties and 
Interest. The purpose of the proposed amendment is 
to reflect recent law changes in the area of civil and 
criminal penalties in light of Virginia's 1990 Tax 
Amnesty Program and clarify the application of 
penalty to audit assessments. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Valerie H. Marks, Tax Policy Analyst, Department 
of Taxation, P.O. Box 1880, Richmond, VA 23282-1880, 
telephone (804) 367-0964. 

VIRGINIA COUNCIL ON TEEN PREGNANCY 
PREVENTION 

May 6, 1993 - 10 a.m. - Open Meeting 
Koger Center, 1604 Santa Rosa Drive, Wythe Building, 
Conference Rooms A and B, Richmond, Virginia. 

A regularly scheduled quarterly business meeting. 

Contact: Jeanne McCann, Coordinator, Virginia Council on 
Teen Pregnancy Prevention, Department of Mental Health, 
Mental Retardation and Substance Abuse Services, Office 
of Prevention and Children's Resources, P.O. Box 1797, 
Richmond, VA 23219, telephone (804) 786-1530. 

DEPARTMENT OF TRANSPORTATION 

June 10, 1993 • 9 a.m. - Public Hearing 
Salem District Office, Harrison Avenue, Salem, Virginia. IIJ 
(Interpreter for the deaf provided upon request) 

Final allocation hearing for the western districts to 
receive comments on highway allocations for the 
upcoming year, and on updating the six-year 
improvement program for the interstate, primary, and 
urban systems, and mass transit for the Bristol, Salem, 
Lynchburg, and Staunton districts. 

June 10, 1993 · 2 p.m. - Public Hearing 
Virginia Department of Transportation, 1221 East Broad 
Street, Auditorium, Richmond, Virginia. IIJ (Interpreter for 
the deaf provided upon request) 

Final allocation hearing for the eastern districts to 
receive comments on highway allocations for the 
upcoming year, and on updating the six-year 
improvement program for the interstate, primary, and 
urban systems, and mass transit for the Richmond, 
Fredericksburg, Suffolk, Culpeper, and Northern 
Virginia districts. 

Contact: Albert W. Coates, Jr., Assistant Commissioner, 
Virginia Department of Transportation, 1401 E. Broad St., 
Richmond, VA 23219, telephone (804) 786-9950. 

TREASURY BOARD 

April 21, 1993 · 9 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Treasury 
Board Room, 3rd Floor, Richmond, Virginia. ~ 

A regular meeting of the board. 

Contact: Linda F. Bunce, Administrative Assistant to the 
Treasurer, Department of the Treasury, 101 N. 14th St., 
3rd Floor, Richmond, VA 23219, telephone (804) 225-2142. 

VIRGINIA RACING COMMISSION 

t May ll, 1993 · 9:30 a.m. - Open Meeting 
Richmond Plaza, 110 South 7th Street, 4th Floor 
Auditorium, Richmond, Virginia. l!J 

A regular commission meeting 
of the proposed regulation 
facilities. 

including a discussion 
relating to satellite 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 311·7363. 

VIRGINIA RESOURCES AUTHORITY 

May ll, 1993 • 9:30 a.m. - Open Meeting 
June 8, 1993 · 9:30 a.m. - Open Meeting 
The Mutual Building, 909 East Main Street, Suite 607, 
Board Room, Richmond, Virginia. 

The board will meet to (i) approve minutes of the 
prior month's meeting; (ii) review the authority's 
operations for the prior months; and (iii) consider 
other matters and take other actions as it may deem 
appropriate. The planned agenda of the meeting will 
be available at the offices of the authority one week 
prior to the date of the meeting. Public comments will 
be received at the beginning of the meeting. 
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Contact: Shockley D. Gardner, Jr., Virginia Resources 
Authority, Mutual Building, 909 E. Main St., Suite 707, 
Richmond, VA 23219, telephone (804) 644-3100 or fax (804) 
644-3109. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

April 22, 1993 - 10:30 a.m. - Open Meeting 
Washington Building, llOO Bank Street, 2nd Floor Board 
Room, Richmond, Virginia. 

A meeting to consider comments and review new 
product data for products pertaining to the Virginia 
Voluntary Formulary. 

Contact: James K. Thomson, Director, Bureau of 
Pharmacy Services, 109 Governor St., Room Bl-9, 
Richmond, VA 23219, telephone (804) 786-4326. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 
(BOARD FOR THE) 

April 19, 1993 - 2 p.m. - Public Hearing 
April 19, 1993 - 6:30 p.m. - Public Hearing 
Virginia Rehabilitation Center for the Blind, 401 Azalea 
Avenue, Richmond, Virginia. ~ 

April 21, 1993 - 2 p.m. - Public Hearing 
Commonwealth of Virginia Building, 210 Church Avenue, 
S.W., Roanoke, Virginia. &I 

April 21, 1993 - 6 p.m. - Public Hearing 
Lion's Sight Foundation, 501 Elm Avenue, S.W., Roanoke, 
Virginia. 1>1 

A public hearing to invite comments from the public 
regarding vocational rehabilitation and independent 
living programs for persons with visual disabilities. 
Comments will be considered in developing the state 
plans for these two programs. 

Contact: Jane B. Ward, IL Program Specialist, or James G. 
Taylor, VR Program Specialist 397 Azalea Ave., Richmond, 
VA, telephone (804) 371-llll or 371-3ll2. 

April 24, 1993 - 10:30 a.m. :.. Open Meeting 
397 Azalea Avenue, Richmond, Virginia. 1>1 (Interpreter for 
the deaf provided upon request) 

A regular meeting of the board to receive reports 
from the department staff and other information that 
may be presented to the board. A portion of this 
meeting will be held in conjunction with the 
department's Advisory Committee on Services. 

Contact: Joseph A. Bowman, Assistant Commissioner, 397 
,Azalea Ave., Richmond, VA 23227, telephone (804) 
371-3140/TDD .,.. or toll-free 1-800-622-2155/TDD ... 

Vol. 9, Issue 15 

Calendar of Events 

Advisory Committee on Services 

April 24, 1993 - lO a.m. - Open Meeting 
Virginia Rehabilitation Center for the Blind, 401 Azalea 
Avenue, Richmond, Virginia. 1>1 

The committee meets quarterly to advise the Virginia 
Board for the Visually Handicapped on matters related 
to services for blind and visually impaired citizens of 
the Commonwealth. A portion of this meeting will be 
conducted jointly with the Board for the Visually 
Handicapped. 

Contact: Barbara G. Tyson, Executive Secretary, 397 
Azalea Ave., Richmond, VA 23227, telephone (804) 
371-3140, toll-free 1-800-622-2155 or (804) 371-3140/TDD .. 

VIRGINIA COUNCIL ON VOCATIONAL EDUCATION 

May 5, 1993 - l p.m. - Open Meeting 
Ramada Inn, Lexington, Virginia. 

Committee meetings. 

May 5, 1993 - 7 p.m. - Open Meeting 
Rockbridge High School, Rockbridge County, Virginia. 

A public meeting. 

May 6, 1993 - 8:30 - Open Meeting 
Ramada Inn, Lexington, Virginia. 

A council business session. 

Contact: Jerry M. Hicks, Executive Director, Virginia 
Council on Vocational Education, 7420-A Whitepine Rd., 
Richmond, VA 23237, telephone (804) 275-6218. 

VIRGINIA WASTE MANAGEMENT BOARD 

t May 4, 1993 - 10 a.m. - Open Meeting 
Department of Environmental Quality (formerly the Water 
Control Board Offices), lnnsbrook, 4900 Cox Road, 
Richmond, Virginia. ~ 

A general business meeting. Staff will seek approval to 
advertise the proposed Infectious Waste Regulations 
for public comment. 

Contact: Loraine Williams, Executive Secretary, Monroe 
Bldg., 101 N. 14th St., lith Floor, Richmond, VA 23219, 
telephone (804) 225-2998 or (804) 371-8737/TDD THE 

******** 

t May 20, 1993 - 2 p.m. - Public Hearing 
Madison Building, I 09 Governor Street, Main Conference 
Room, Richmond, Virginia. 

Monday, April 19, 1993 
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June 18, 1993 - Written comments may be submitted 
tbrough this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Waste 
Management Board intends to amend regulations 
entitled: VR 462-10-1. Hazardous Waste Management 
Regulations. Amendment 13 to the Hazardous Waste 
Management Regulations incorporates changes 
applicable to wood preservers. 

STATEMENT 

Basis: Section 10.1-1402(11) of the Virginia Waste 
Management Act contained in Chapter 14 of Title 10.1 of 
!be Code of Virginia, authorizes the Virginia Waste 
Management Board to issue regulations as may be 
necessary to carry out its powers and duties required by 
the Act and consistent with the federal statutes and 
regolations. 

Puroose: The Virginia Waste Management Board is 
proposmg amendments to the existing Virginia Hazardous 
Waste Management Regulations (VR 672-10-1) to continue 
the effective monitoring of the generation, transportation, 
treatment, storage, and disposal of hazardous waste in the 
Commonwealth. By regulating these activities the 
Commonwealth protects public health, natural resources 
and the environment. By maintaining the equivalence of its 
regolations with those issued by !be United States 
Environmental Protection Agency (EPA) under the 
Resource Conservation and Recovery Act of !976 (RCRA) 
and the Hazardous and Solid Waste Amendments of 1984 
(HSWA), the Commonwealth remains eligible to carry out 
its own hazardous waste management program instead of 
the federal program. 

Substance and issues: All substantive modifications and 
additions contained in Amendment 13 to the Virginia 
Hazardous Waste Management Regulations are made in 
response to changes made by EPA in the federal 
regulations implementing RCRA and HSWA. The 
amendment conforms to less stringent federal changes. 
Amendment 13 includes the changes that were adopted by 
EPA on December 24, 1992, as the regulations affect the 
wood preserving industry. 

The modifications to the wood preserving requirements 
made by EPA establish a more practical, less prescriptive 
drip pad management and design standards for wood 
preservers. The modifications include: 

I. Narrowing the scope of the wastewater listings to 
those wastewaters that come in contact with process 
contaminants, 

2. Eliminating the F032 designation for past users of 
chlorophenolic formulations if F034 or F035 wastes are 
currently being generated, 

3. Revising !be drip pad cleaning requirements to 

require cleaning as needed to facilitate weekly 
inspections, 

4. Adding requirements that drip pad surface materials 
be chemically resistant and be maintained to prevent 
deterioration, 

5. Replacing the requirement that new drip pad 
coatings, sealers, and covers be "impermeable" with a 
choice between the use of a coating/sealer on the 
surface or the installation of a liner and leak 
detection system equipped with leak collection, 

6. Eliminating the requirement for retrofitting existing 
drip pads and replacing the requirement that existing 
and new drip pads be "impermeable" witb a 
requirement !bat they meet a numerical permeability 
standard, and 

7. Requiring the cleanup of storage yard "drippage" 
and contingency plans for such cleanup. 

Imnact: 20 wood preserving operations will be impacted. 

The proposed amendment reduces the regulatory burden 
on existing industries by eliminating the requirement for 
retrofitting of existing drip pads and providing for more 
flexibility in complying with performance standards. The 
amendment is the direct result of federal changes in 
regulations affecting wood preservers across the country. It" 
i~ estimated !bat the amendment will save existing 
operations approximately $600,000 in upgrading 
requirements for drip pads alone. 

The amounts of federal grants made available to the 
<[epartment providing funding for the base program for 
implementation and management. The amendment will 
have no impact on the operation of the base program. 

Contact: William F. Gilley, Regulation Consultant, 101 N. 
14th St., lith Floor, Richmond, VA 23219, telephone (804) 
225-2966. 

BOARD FOR WASTE MANAGEMENT FACILITY 
OPERATORS 

June 4, 1993 - Written comments may be submitted until 
5 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of (he Code of Virginia that the Board for Waste 
Management Facility Operators intends to adopt 
reg11lations entitled: VR 674·01-01. Public Participation 
Guidelines. The purpose of the proposed regolation is 
to establish procedures to solicit comment from all 
interested parties, establish a mailing list and establish 
procedures for public hearings, notice of intended 
regulatory action and advisory committees. 

StaMory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
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of Virginia. 

Contact: Nelle P. Hotchkiss, Assistant Director, 3600 W. 
Broad St., Richmond, VA 23230, telephone (804) 367-8595. 

STATE WATER CONTROL BOARD 

t April 27, 1993 ° 6:30 p.m. - Public Hearing 
Culpeper Middle School, 500 Achievement Drive, Culpeper, 
Virginia. ll>l (Interpreter for the deaf provided upon 
request) 

The State Water Control Board will hold a public 
hearing to receive comments on the proposed Virginia 
Pollutant Discharge Elimination System (VPDES) 
Permit No. V A0087149 for MI. Dumplin Sewage 
Treatment Plant, Jefferson Homebuilders, Inc., P.O. 
Box 1128, Culpeper, VA 22701. The purpose of this 
hearing is to receive comments on the proposed 
issuance or denial of the permit and the effect of the 
proposed discharge on water quality or beneficial uses 
of state waters. 

Contact: Doneva A. Dalton, Hearings Reporter, State Water 
Control Board, Office of Policy Analysis, 4900 Cox Rd., 
Glen Allen, VA 23060, telephone (804) 527-5162. 

t May U, 1993 o 10 a.m. - Open Meeting 
')epartment of Environmental Quality, 4900 Cox Road, 
fraining Room, Glen Allen, Virginia. 

The board's staff will meet with the Science Advisory 
Committee to discuss water quality standards issues 
for the 1993 Triennial Review. 

Contact: Jean Gregory, Department of Environmental 
Quality, P.O. Box 11143, Richmond, VA 23230, telephone 
(804) 527-5093. 

t May 19, 1993 o 7 p.m. - Open Meeting 
Fairfax County Government Center, 1200 Government 
Center Parkway, Conference Center, Rooms 4 and 5, 
Fairfax, Virginia. 

A meeting to receive comments from interested 
persons on the intent to amend the Potomac 
Embayment Standards of VR 680-2lo00, Water Quality 
Standards, and on the costs and benefits of the 
intended action (see Notices of Intended Regulatory 
Action). 

Contact: Alan E. Pollock, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5155. 

t May 20, 1993 o 7 p.m. - Open Meeting 
Rockingham County Administration Office, 20 East Gay 
Street, Board of Supervisors Room, Harrisonburg, Virginia. 

A meeting to receive oral comments from interested 
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persons on the adoption of the North River Surface 
Water Management Area and the cost and benefits of 
the stated action (see Notices of Intended Regulatory 
Action). 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

t May 24, 1993 o 7 p.m. - Open Meeting 
Department of Environmental Quality, 4900 Cox Road, 
Board Room, Glen Allen, Virginia. 

A meeting to receive oral comments from interested 
persons on the adoption of the James River Surface 
Water Management Area, the Richmond Metropolitan 
Area, and the cost and benefits of the stated action 
(see Notices of Intended Regulatory Action). 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

t May 26, 1993 - 7 p.m. - Open Meeting 
102 North Church Street, Clarke County Board of 
Supervisors Room, Berryville, Virginia. 

A meeting to receive oral comments from interested 
persons on the adoption of the Shenandoah River 
Surface Water Management and the cost and benefits 
of the adoption (see Notices of Intended Regulatory 
Action). 

Contact: Thomas Felvey, Office of Water Resources 
Management, Department of Environmental Quality, P.O. 
Box 11143, Richmond, VA 23230, telephone (804) 527-5092. 

THE COLLEGE OF WILLIAM AND MARY 

Board of Visitors 

t April 29, 1993 ° 3 p.m. - Open Meeting 
t April 30, 1993 - 8 a.m. - Open Meeting 
Blow Memorial Hall, Richmond Road, Williamsburg, 
Virginia. 

A regularly scheduled meeting of the Board of Visitors 
to approve the budgets and fees of the College and 
Richard Bland College, to receive reports from several 
committees of the board, and to act on those 
resolutions that are presented by the administrations 
of William and Mary and Richard Bland College. An 
informational release will be available four days prior 
to the board meeting for those individuals or 
organizations who request it. 

Contact: William N. Walker, Director, Office of University 
Relations, College of William and Mary, James Blair Hall, 
Room lOlC, P. 0. Box 8795, Williamsburg, VA 23187-8795, 
telephone (804) 221-1005. 

Monday, April 19, 1993 
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LEGISLATIVE 

CHESAPEAKE BAY COMMISSION 

t May 6, 1993 - l p.m. - Open Meeting 
t May 7, 1993 - 9:30 a.m. - Open Meeting 
Fort Magruder Inn, Route 60 East, Williamsburg, Virginia. 

A quarterly meeting. Topics on May 6 include an 
examination of the current state of shellfish 
populations and management initiatives and the future 
of the oyster industry. Topics on May 7 include an 
examination of environmental conditions which serve 
as indicators regarding the state of the Chesapeake 
Bay, discussion of the lOth Anniversary Rivers 
Conference, and an update on the tributary planning 
efforts. 

Contact: Russell W. Baxter, Ninth Street Office Building, 
Suite 900, Richmond, VA 232I9, telephone (804) 786-4500. 

VIRGINIA HOUSING STUDY COMMISSION 

t May 3, 1993 - 10 a.m. - Public Hearing 
Martha Washington Inn, Abingdon, Virginia 

A public hearing to receive comments on the 
following: 

1. HJR 442 (claims pursuant to failure of FRT 
plywood); 

2. HJR 489 (blighted and deteriorated housing); 

3. HJR 163 (ongoing from 1992 - homelessness in 
Virginia); and 

4. Other issues related to affordable housing in the 
Commonwealth. 

Contact: Persons wishing to speak should contact Nancy 
M. Ambler, Executive Director, Virginia Housing Study 
Commission, 601 S. Belvidere St., Richmond, VA 23220, 
telephone (804) 225-3797; additional information may be 
obtained from Nancy D. Blanchard, Virginia Housing Study 
Commission, 601 S. Belvidere St., Richmond, VA 23220, 
telephone (804) 782-1986, Ext. 565. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

April 19 
Accountancy, Board for 
Health Professions, Board of 

- Compliance and Discipline Committee 
- Regulatory Research Committee 

Housing and Community Development, Department of 
Nursing, Board of 

- Special Conference Committee 
Psychology, Board of 
Soil Scientists, Board for Professional 

April 20 
Accountancy, Board for 
Health Professions, Board of 

- Executive/Legislative Committee 
- Committee on Professional Education and Public 
Affairs 

Historic Resources, Department of 
- State Review Board 

Housing and Community Development, Department of 
Nursing, Board of 

- Special Advisory Committee 
t Virginia Housing Development Authority 

April 21 
Agriculture and Consumer Services, Department of 

- Virginia Seed Potato Board 
t Education, Board of 
Historic Resources, Board of 
Housing and Community Developmen~ Department of 
Local Debt, State Council on 
t Local Emergency Planning Committee - Henrico 
County 
Maternal and Child Health Council 
Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

- Virginia Interagency Coordinating Council 
Milk Commission, State 
Nursing, Board of 

- Special Advisory Committee 
- Special Conference Committee 

t Private Security Services Advisory Board 
Real Estate Appraiser Board 

- Complaints Committee 
Sewage Handling and Disposal Appeals Review Board 
Treasury Board 

April 22 
Housing and Community Development, Department of 
Prevention and Children's Resources Advisory Council 
t Rehabilitative Services, Board of 
Voluntary Formulary Board, Virginia 

April 23 
t Air Pollution Control Board, State 
t Chesapeake Bay Local Assistance Board 

- Southern Area Review Committee 
Geology, Board for 
t Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

- State Human Rights Committee 
Nursing, Board of 

- Special Conference Committee 
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April 24 
Natural History, Virginia Museum of 

- Board of Trustees 
Visually Handicapped, Board for the 
Visually Handicapped, Department for the 

- Advisory Committee on Services 

April 26 
Alcoholic Beverage Control Board 
t Governor's Job Training Coordinating Council 
Health, State Board of (Teleconference) 
Lottery Department, State 
Nursing, Board of 

- Special Conference Committee 

April 27 
Child Day Care and Early Childhood Programs, 
Virginia Council on 
t Marine Resources Commission 
Virginia Health Services Cost Review Council 

April 28 
t Chesapeake Bay Local Assistance Board 

- Central Area Review Committee 
Child Day Care and Early Childhood Programs, 
Virginia Council on 
Compensation Board 
t Environmental Quality, Department of 

- Work Group on Detection/Quantitation Levels 
Local Emergency Planning Committee - Gloucester 
County 
t Manufactured Housing Board, Virginia 
Mental Health, Mental Retardation and Substance 
Abuse Services Board, State 
Nursing Home Administrators, Board of 

April 29 
t Chesapeake Bay Local Assistance Board 

- Northern Area Review Committee 
t Labor and Industry, Department of 

- Apprenticeship Council 
t Governor's Emergency Medical Services Advisory 
Board 

- Executive Committee 
Health, State Board of 
t William and Mary, The College of 

- Board of Visitors 

April 30 
Child Day Care and Early Childhood Programs, 
Virginia Council on 
Fire Services Board, Virginia 
t Governor's Emergency Medical Services Advisory 
Board 
Health, State Board of 
Virginia Student Assistance Authorities 
t William and Mary, The College of 

- Board of Visitors 

'VIay 1 
Fire Services Board, Virginia 
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May 2 
Fire Services Board, Virginia 

May 3 
t Library Board 

May 4 
Funeral Directors and Embalmers, Board of 
Hopewell Industrial Safety Council 
t Waste Management Board, Virginia 

May 5 
Funeral Directors and Embalmers, Board of 

- Informal Conference Committee 
Vocational Educational, Virginia Council on 

May 6 
t Chesapeake Bay Commission 
Local Emergency Planning Committee - Chesterfield 
County 
Middle Virginia and the Middle Virginia Community 
Corrections Resources Board 

- Board of Directors 
Teen Pregnancy Prevention, Virginia Council on 
Vocational Education, Virginia Council on 

May 7 
t Chesapeake Bay Commission 

May 10 
Alcoholic Beverage Control Board 
t ASAP Policy Board - Valley 
Cosmetology, Board lor 

May ll 
Higher Education for Virginia, State Council of 
t Medical Assistance Services, Board of 
t Virginia Racing Commission 
Virginia Resources Authority 
t Water Control Board, State 

May 13 
Audiology and Speech-Language Pathology, Board of 
Corrections, Board of 

~ Liaison Committee 

May 18 
t Virginia Museum Board of Trustees 

- Collections Committee 
t Real Estate Appraiser Board 

May 19 
t Chesapeake Bay Local Assistance Board 

. Southern Area Review Committee 
t Water Control Board, State 

May 20 
t Environmental Quality, Department of 
Health, Department of 

- Commissioner's Waterworks Advisory Committee 
t Virginia Museum Board of Trustees 

Monday, April 19, 1993 
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· Finance Committee 
t Water Control Board, State 
Sewage Handling and Disposal Advisory Committee 
Virginia Military Institute 

· Board of Visitors 

May 21 
Interdepartmental Regulation of Children's Residential 
Facilities 

· Coordinating Committee 

May 24 
Alcoholic Beverage Control Board 
t Water Control Board, State 

May 25 
Virginia Health Services Cost Review Council 

May 26 
t Chesapeake Bay Local Assistance Board 

· Central Area Review Committee 
Compensation Board 
t Water Control Board, State 

May 27 
t Chesapeake Bay Local Assistance Board 

- Northern Area Review Committee 
t Education, Board of 

June l 
Hopewell Industrial Safety Council 

June 2 
t Health, Department of 

June 8 
Virginia Resources Authority 

June 10 
t Governor's Advisory Board on Aging 

June n 
t Governor's Advisory Board on Aging 

June 18 
Interdepartmental Regulation on Children's Residential 
Facilities 

· Coordinating Committee 

June 21 
t Chesapeake Bay Local Assistance Board 

· Southern Area Review Committee 

June 22 
t Virginia Health Services Cost Review Council 

June 24 
t Education, Board of 

June 30 
t Chesapeake Bay Local Assistance Board 

· Central Area Review Committee 

July I 
t Chesapeake Bay Local Assistance Board 

· Northern Area Review Committee 

PUBLIC HEARINGS 

April 19 
Auditor of Public Accounts 
t Rehabilitative Services, Department of 
Visually Handicapped, Department for the 

April 20 
t Rehabilitative Services, Department of 

April 21 
Education, State Board of 
Visually Handicapped, Department for the 

April 22 
Education, State Board of 
t Rehabilitative Services, Department of 

April 26 
Public Accounts, Auditor of 

April 27 
Education, State Board of 
t Rehabilitative Services, Department of 
t Water Control Board, State 

April 28 
t Education, State Board of 

April 29 
t Labor and Industry, Department of 

· Apprenticeship Council 

May 3 
Auditor of Public Accounts 
t Education, State Board of 
t Virginia Housing Study Commission 

May 4 
Health, Department of 

May 5 
t Commerce, Board of 
Housing and Community Development, Department of 

May 10 
t Education, State Board of 

May U 
t Education, State Board of 

May 12 
t Commerce, Board of 
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May 19 
Agriculture and Consumer Services, Department of 
Auditor of Public Accounts 
t Commerce, Board of 

May 20 
t Waste Management Board, Virginia 

May 25 
t Medical Assistance Services, Department of 
Virginia Health Services Cost Review Council 

May 26 
t Air Pollution Control Board, State 
t Commerce, Board of 
t Medical Assistance Services, Department of 

June 10 
Transportation, Department of 

June 30 
Agriculture and Consumer Services, Board of 

July 20 
Psychology, Board of 
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