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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cummlative.

The Virginia Register has several functions. The full text of ail
regulations, both as propesed and as finally adopted or changed
by amendment are required by law to be published in the
Virginia Register of Reguiations.

In addition, the Virginia Register is a source of other
information about state government, including ali Emergzency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of propesed action;
a basis, purpose, impact and summary statement; a notice giving
the public an opporfunity to comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered te be too lengthy. In
such case, the full text of the regulation will be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
review the proposed regulations. The Governor will transmit his
commenis on the regulations o the Registrar and the agency and
such comments will be published in the Virginia Register.

Upon receipt of the Governor's comment on a proposed
regulation, the agency (i) may adopt the propesed regulation, if
the Governor has no objection to the regulation; (ii} may modify
and adopt the proposed regulation after considering and
incorporating the Governor's suggestions, or (iii) may adopt the
regulation witheut changes despite the Governor’s
recommendations for change.

The appropriate standing committee of each bramnch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promuigating agency. The objection will be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative Committee, and the
Governor

When final action is taken, the promulgaling agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any subsiantial chapnges in the final regulation. A
thirty-day final adoption period will commence upon publication in
the Virginia Register.

The Governor will review the final regulation during this time
and if he objects, forward his objection fo the Registrar and the

agency. His objection will be published in the Virginia Register. If. -

the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency to selicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i) a legislative
objection has been filed, in which event the regulaton, unless
withdrawn, becomes effective on the date specified, which shall

he after the expiration of the twenty-one day extemsion period; or
(ii) the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
eveni the regulation, unless withdrawn, becomes effective on the
date specified which date shall be after the expiration of the
pericd for which the Governor has suspended the regulatory
pProcess.

Proposed action on regulations may be withdrawn by the
promulgating agency at any time before the regulation becomes
final.

EMERGENCY REGULATIONS

if an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upon ifs adoption and
filing with the Regisirar of Regulations, unless a later date is
specified. Emergency regulations are limited in time and cannot
exceed a twelve-months duration. The emergency regulations will
be published as quickly as possibie in the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adeption of permanent regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above), If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generaiized statement of the
procedures to be followed. For specific statuiory language, it is
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 1:3 VAR, 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984,

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, July and
October for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes to
the Virginia Regisier of Regulations, 910 Capitol Street, 2nd Floor,
Richmond, Virginia 23219.

The Virginia Register of Regulations is published pursuant to
Article 7 of Chapter 1.1:1 (§ 96.142 et seq) of the Code of
Virginia. Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Commission: Jeseph V. Gartlan,
¥r. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russeil
M. Carneal; Bernard 5. Cohen; Gail 3. Marshall; E. B Miller,
Jr; Theodore V. Borrison, Jr; William F. Parkersen, Jr.;
Jackson E. Reasor, Jr.

Staff of the Virginia Repister: Jean W. Smith, Registrar of
Regulations; Jame D. Chaffin, Assistant Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbel Key §
t Indicates entries since last publication of the Virginia Register

AUDITOR OF PUBLIC ACCOUNTS
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Auditor of Public
Accounts intends to consider promulgating regulations
entitled: Public Participation Guidelines. The purpose of
the proposed aciion is to provide interested parties with an
opportunity for input in the formation and development of
regulations adopted by the Auditor of Public Accounts,
Public hearings will not be held.

Statutory Authority: §§ 2.1-164, 8.01-582, 15.1-166, 15.1-167,
and 15.1-1003 of the Code of Virginia.

Written comments may be submiited until January 31,
1994, to Auditor of Public Accounts, P. 0. Box 1295,
Richmond, VA 23210.

Contact: William H. Cole, Jr., Deputy Auditor, P. 0. Box
1295, Richmond, Va 23210, telephone (804) 225-3350.

VAR, Doc, No, R94-345; Filed December 8, 1993, 11:22 am.

CHILD DAY-CARE COUNCIL
Notice of Intended Regulatory Action

Notice is hersby given in accordance with this agency’s
public participation guidelines that the Child Day-Care
Council intends to consider amending regulations entitled:
VR 175-88-01. Minimum Siandards for Licensed Child
Day Centers Serving Children of Preschool Age or
Younger. The purpose of the proposed action is to
incorporate therapeutic recreation requirements and to
review the existing standards for appropriateness and
clarity. The council dees not intend fto hold a public
hearing on the proposed amendments after publication;
however, oral comments will be accepted at 10 a.m. at the
council's regular meetings.

Statutory Authority: § 63.1-202 of the Code of Virginia.

Writiten comments may be submitted until January 13,
1984, to Peg Spangenthal, Chair, Child Day-Care Council,
730 East Broad Street, Richmond, Virginia 23219.

Contact: Peggy Friedenberg, Legislative Analyst, Office of
Governmental Affairs, Department of Social Services, 730
East Broad Street, Richmond, VA 23219, telephone (804)
692-1820,

VAR. Doc No. R94-278; Filed November 16, 1993, 2:24 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Child Day-Care
Council intends to consider amending regulations entitled:
VR 175-08-01. Minimum Standards for Licensed Chiid
Day Centers Serving School Age Children. The purpose of
the proposed action is to incorporate therapeutic
recreation requirements and to review the existing
standards for appropriateness and clarity. The council does
not intend to hold a public hearing on the proposed
amendments after publication; however, oral comments
will be accepted at 10 am. at the council’s reguiar
meetings. .

Statutery Authority: § 63.1-202 of the Code of Virginia,

Written commenis may be submitted until January 13,
1984, to Peg Spangenthal, Chair, Child Day-Care Council,
730 East Broad Street, Richmeond, Virginia 23219.

Contact: Peggy Friedenberg, Legislative Analyst, Office of
Governmental Affairs, Department of Social Services, 730
East Broad Street, Richmond, Virginia 23219, telephone
(804) 692-1820.

VAR, Doc. No. R94-279; Filed November 1§, 1993, 2:24 p.m.

DEPARTMENT OF CORRECTIONS (STATE BOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Corrections intends to consider promulgating regulations
enfitled: VR 230-01-005. Regulations for Public/Private
Joint Venture Work Programs Operated in a State
Correctional Facility. The purpose of the proposed action
is to promulgate regulations which govern the form and
review process for proposed agreements between the
Director of the Department of Corrections and public or
private entity to operate a work program in a state
correctional facility for inmates confined therein. A public
hearing will be held on these regulations after publication
of proposed regulations. The date, time, and location of
the hearing will be published at a later date.

Statutory Authority: §§ 53.1-5 and 53.1-45.1 of the Code of
Virginia.
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Notices of Intended Regulatory Action

Written comments may be submitted until January 12,
1994.

Contact: Amy Miller, Regulatory Coordinator, Board of
Corrections, P. 0. Box 26963, Richmond, VA 23261,
telephone (804) 674-3262.

VA.R. Doc. No. R94-277; Filed November 22, 1993, 3:42 p.m,

DEPARTMENT OF CRIMINAL JUSTICE SERVICES
(CRIMINAL JUSTICE SERVICES BOARD)

Netice of Intended Regulatory Actior

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Criminal Justice
Services Board intends to consider promulgating
regulations entitled: Rules Relating to Compulsory
Minimem Training Standards for Radar Operators. The
purpose of the proposed action is to establish the Rules
Relating to Cempulsory Minimum Training Standards for
Radar Operators. The agency intends to hold a public
hearing on the proposed regulation afier publication.

Statutory Authority: § 9-170(3a) of the Code of Virginia.

Written commenis may be submitted until December 29,
1893, to L. T. Eckenrode, Depariment of Criminal Justice
Services, 805 E. Broad Street, Richmond, VA 23219,

Comtact: Paula Scott Deheire, Staff Executive, 805 E.
Broad Sireet, Richmond, VA 23219, telephone (8(4)
786-4000.

VAR, Doc, No. R94-207; Filed November 5, 1893, £2:43 p.m.

DEPARTMENT FOR THE DEAF AND HARD OF
HEARING

Notice of Intended Regulalory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends to consider repealing
regulations entitled: VR 245-01-@1. Public Participation
Guidelines. The purpose of the proposed action is to
repeal existing guidelines so that new guidelines may be
promulgated for the invelvement of the public in the
development and promulgation of regulations of the
Department for the Deaf and Hard of Hearing. The
agency intends to hold a public hearing on the proposed
repeal after publication,

Statutory Authority: §§ 9-6.14:7.1 and 53.1-85.4 of the Code
of Virginia.

Written comments may be submitted untii 5 p.m. on
January 12, 1984, to Clayton E. Bowen, Acting Director,
1100 Bank Sireet, 12th Floor, Richmond, VA 23219.

Contact: Leslie G. Huicheson, Manager, Special Projects,
Department for the Deaf and Hard of Hearing, 1100 Bank
Street, 12th Floor, Richmond, VA 23219, ielephone (304)
225-2570 or toll-free, 1-800-552-7917.

VAR. Doc. No. R94-297; Filed Navember 24, 1993, 11:31 am.
Notice of Imtended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends to consider
promulgating regulations entitled: VR 245-01-01:1. Public
Participation Guidelires. The purpose of the proposed
action is to provide guidelines for the involvement of the
public in the development and promulgation of regulations
of the Department for the Deaf and Hard of Hearing. The
agency intends to hold a public hearing on the proposed
regulations after publication.

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85.4 of the Code
of Virginia.

Written comments may be submitted untili 5 pm. on
January 12, 1894, to Clayton E. Bowen, Acting Director,
1100 Bank Street, 12th Floor, Richmond, VA 23218,

Contact: Leslie G. Huicheson, Manager, Special Projects,
1100 Bank Sireet, 12th Floor, Washinglon Building, Capitol
Square, Richmond, VA 23218, telephone (804) 225-2570 or
toll-free 1-800-552-7917.

VA.R. Doc. No. R84-297; Filed Novemher 24, 1893, 11:31 a.un.
MNetice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends to consider amending
regulations entitled: VR 245-02-01. Regulations Governing
Eligibility Standards and Application Procedures for the
Distributien of Technological Assistive Devices. The
purpose of the proposed action is to more equitably apply
the sliding fee scale mandated by the Code of Virginia.
The agency intends to hold a public hearing on the
proposed regulations afier publication.

Statutory Authority: § 63.1-85.4 of the Code of Virginia.
Written commenis may be submitfed until 5 p.m. on
January 12, 1984, to Clayicn E. Bowen, Acting Director,
1100 Bank Street, 12th Floor, Richmond, VA 23210,

Comtact: Bruce A. Sofinski, Manager, Cormmunications and

Technology Programs, 1100 Bank Street, 12th Floor,
Washington Building, Capitol Square, Richmond, VA
23219-3640, telephone (804) 225-2570 or toll-free

1-800-552-7917.

VAR. Doc. No. R84-295, Filed November 24, 1993, 11:31 am.

Natice of Intended Regnlatory Action
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Notices of Intended Regulatory Action

Netice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Deaf and Hard of Hearing intends o consider amending
regulations entitled: VR 245-03-01. Regulations Governing
Interpreter Services for the Deaf and Hard of Hearing.
The purpose of the proposed action is to: (i) establish the
minimum requirements to attain a Virginia Quality
Assurance Screening (VQAS) level; (i) establish a method
to maintain an individual’s standing as a ‘“qualified
interpreter,” amd (iii) incorporate a consumer input tool,
which includes grievance procedure regarding alleged
violations of the Code of Ethics. The agency intends to
hold a public hearing on the proposed regulation after
publication.

Statutory Authority; § 63.1-85.4 of the Code of Virginia.

Written comments may be submitted until 5 p.m. on
January 12, 1994, to Clayion E. Bowen, Acting Direcior,
Department for the Deaf and Hard of Hearing, 1100 Bank
Street, 12th Floor, Richmond, VA 23219.

Contaet: Bruce A. Sofinski, Manager, Communications and
Technology Programs, Department for the Deaf and Hard
of Hearing, 1100 Bank Street, 11ith Figor, Richmond, VA
23219-3640, telephone (B04) 225-2750 or toll-free
1-800-5562-7917.

VA.R. Doc. No. R%4-296; Filed November 24, 1993, 11:31 a.m.

DEPARTMENT OF EDUCATION (STATE BOARD OF)
Notice of Intended Regulatery Action

Notice participation guidelines that the State Board of
Education intends to consider promulgating regulations
entitled: Guidelines for Schoo! Crime Lines. The purpose
of the proposed action is to provide a mechanism to
receive, screen, and promote student reports of unlawiul
acts committed in school buildings or on schoel grounds or
at school activities. Any local school board may develop a
school crime line program as a joint, self-sustaining,
cooperative alliance with law-enforcement authorities, the
community, and the news media. Public hearings will be
held during the public comment period and this
information will be publicized through a press release.

Statutory Authority: § 22.1-280.2 of the Code of Virginia.
Written comments may be submiited until January 3, 1894.
Contact: Diane L. Jay, Grants Program Manager, Virginia

Department of Education, P, . Box 2120, Richmond,
Virginia 23216-2120, telephone (804) 371-7582.

VAR, Doc. No, R94-255; Filed November 10, 1993, 1(:41 a.amn,

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s

public participation guidelines that the State Board of
Education intends to consider repealing regulations
entitled: VR 276-08-0042. Regulations Governing
Centractual Agreements with Professional Persennel. The
purpose of the proposed action is to repeal this regulation
and provide a section of newly developed proposed
regulations te govern hiring and contractual agreements.
The 1992 General Assembly required the Department of
Education to study local school division hiring process and
provide a report to the 1993 Session. A team of
professionals studied hiring procedures for teachers and
professional personnel in conjunction with a Department of
Education study on the Revision of Teacher Contracts. The
result of the study was a report entitled “Report On
Contracts For Local School Personnel and Uniform Hiring
Procedures For Teachers.” The recommendations set forth
in the report form the basis for the proposed regulations
entitled “VR 270-01-6042:1, Regulations Governing the
Employment of Professional Personnel,” which are being
published in the proposed seciion of the November 29
issue of The Virginia Register. As a result of the
development of the new regulations, VR 270-01-0042,
Regulations Governing Contractual Agreements with
Professional Personnel, must be repealed. All of the major
professional organizations participated as full team
members in the development of the recommendations.
Representatives from the Virginia Education Association,
the Virginia Association of School Superintendents, the
Virginia School Boards Association, and the Virginia
Association of School Personnel Administrators were team
members and their constituency groups provided input into
the team process. In addition, representatives of rurat,
urban, and suburban schocl communities participated as
full team members. The recommendations represent the
result of a thorough and comprehensive study and the
agreements made among the team members and other
representatives indicated above. Considerable input was
provided on the perspective of teachers through the
representatives from the Virginia Education Association.

The Board of Education and Department of Education will
hold public hearings on the proposed regulations.

Statutory Authority: § 22.1-16 of the Code of Virginia.

Written comments may be submitted until December 30,
1993.

Contact: Brenda F. Briggs or Charles W. Finley, Associate
Specialists, Compliance, P. 0. Box 2120, 101 N. 14th Street,
Richmond, VA 23216-2120, telephone (804) 225-2750 or
(804) 225-2747.

1 Meotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Education intends te consider promulgating reguiations
entitled: VR 278-01-0058. Regulations Governing
Alternative Aftendance Programs. The purpose of the
proposed regulations is to comply with § 22.1-269.1 of the
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Code of Virginia which includes the requirement that the
Board of Education provide for the voluntary participation
of Virginia school divisions in aliernative attendance
programs. The agency intends to hold public hearings on
the proposed regulations after publication.

Statutory Autherity: § 22.1-269.1 of the Code of Virginia,

Written comments may be submitied until January 27,
1994.

Centaet: Dr. Judith Douglas, Principal Specialist,
Department of Education, P. 0. Box 2120, Richmond, VA
23216-2120, telephone (804) 225-2771, toll-free
1-800-292-3820, or FAX (804) 225-2831.

VAR, Doc. No. R94-346; Filed December 6, 1993, 10:16 am.

BOARD OF FUNERAL DIRECTORS AND EMBALMERS
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of Funeral
Directors and Embalmers intends to consider amending
regulations entitled: VR 328-81-83. Regulations for
Preeneed Funmeral Planning. The purpose of the proposed
action is to amend current regulations for update and to
incorporate legislative changes. There will be nc public
hearing since amendments reflect change in federal law.

Statutory Authority: § 54.1-2820 of the Code of Virginia.

Written comments may be submiited until February 25,
1994,

Centact: Meredyth P. Pariridge, Executive Diractor, Board
of Funeral Directors and Embalmers, 6606 W. Broad
Street, 4th Floor, Richmond, Va 23230, telephone (804)
662-9907,

VAR, Doc, No. R94-347; Filed November 30, 1993, 2:50 p.m.

DEPARTMENT OF HEALTH (STATE BCOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
VR 355-35-200. Sanitary Regulatiens for Hetels (Formerly
VR 355-35-02). The purpose of the proposed action is to
specify sanitation requirements for hotels and fo establish
up-to-date standards that will improve public heaith and
safety. A public hearing will be held during the public
comment period after the proposed regulations are
published.

Statutory Authority: §§ 35.1-11 and 35.1-}13 of the Code of
Virginia.

Written commenis may be submitted untili 5 pm. on
Decemhber 31, 1983,

Contact: John E. Benko, M.P.H., Director, Division of Food
and Environmental Services, Office of Environmental
Health Services, P. O, Box 2448, Suite 115, Richmond, VA
23218-2448, telephone (804) 786-3559.

VA.R. Doc. No, R94-256; Filed November 9, 1983, 10:57 a.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled;
YR 335-35-306. Sanitary Regulations for Summer Camps
(Formerly VR 355-35-03). The purpose of the proposad
action is to specify sanitation requirements for summer
camps and to establish up-fo-date standards that will
improve public health and safety. A public hearing will be
held during the public comment period afier the proposed
regulations are published.

Statutory Authority: §§ 35.1-11 and 35.1-16 of the Code of
Virginia.

Written comments may be submitted until 5 pm. on
December 31, 1593,

Centact: John E. Benko, M.P.H., Director, Division of Food
and Environmental Services, Office of Environmenial
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA
23218-2448, telephone (804) 786-3559.

YAR. Doc. No. R94-253; Filed November 9, 1993, 10:58 a.m.
Netice of Iniended Regelatery Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Siate Board of
Health intends to consider amending regulations entitled:
VR 355-35-400. Sanitary Regulations fer Campgrounds
(Formerly VR 355-35-04). The purpose of the proposed
action is to specify sanitation requirements for
campgrounds and to establish up-to-date standards that will
improve public health and safety. A public hearing will be
held during the public comment period afier the proposed
reguiations are published.

Statutory Authority: §§ 35.1-11 and 35.1-17 of the Code of
Virginia.

Written comments may be submitied until 5 p.m. on
December 31, 1993.

Contact: John E. Benke, M.P.H., Director, Division of Food
and Environmental Services, Office of Environmental
Health Services, P. 0. Box 2448, Suite 115, Richmond,
Virginia 23218-2448, telephone (804) 786-3559,

VAR, Doc. No. RB4-258; Filed November 9, 1993, 10:57 am.
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MNgtice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Board of
Health intends to consider amending regulations entitled:
VR 355-35-500. Regulations Governing Swimming Pools at
Hoteis, HMotels, Campgrounds, Suwmmer Camps and
Related Facilities (Formerly VR 355-35-05). The purpose
of the proposed action i to specify improved sanitation
requirements for the operation and maintenance of
swimming pools at hotels, motels, campgrounds, summer
camps and related facilities to protect public health and to
establish up-to-date standards for these swimming pools. A
public hearing will be held during the public comment
period after the proposed regulations are published.

Statutory Authority: §§ 35.1-11, 35.1-13, 35.1-16 and 35.1-17
of the Code of Virginia.

Written comments may be submitted uatil 5 pm. on
December 31, 1993

Contact: John E. Benko, M.P.H,, Director, Division of Food
and Environmental Services, Office of Environmental
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA
23218-2448, telephone {804) 786-3559.

VAR. Doc. No. R24-257; Filed November 9, 1893, 10:57 a.m.

BOARD OF MEDICINE
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’'s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-02-1. Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry, Chiropractic, Clirical Psychology
and Acupuncture. The purpose of the proposed action is
to amend or delete §§ 1.1 B, 1.2, and 2.2 A 3 a through d
pertaining to definition of foreign medical schools, and
sections otherwise pertaining to above sections. There will
be nc public hearing unless requested;, the amendments
are being promulgated to reflect changes which influence
medical licensure.

Statutory Authority: §§ 54.1-2400 and 54.1-2900 of the Code
of Virginia.

Written comments may be submitted until January 14,
1994, to Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Floor, Richmond,
VA 23230-1717.

Contact: Russell Porter, Assistant Executive Director,
Board of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(804) 662-7197/TDD = .

VAR. Doc, No. R94-302; Filed November 24, 1993, 10:113 a.m.

Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
465-32-1. Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry, Chirepractie, Clinical Psychelogy
and Acupuncture., The purpose .of the proposed action is
to amend § 4.2, licensure to practice acupuncture; § 7.1 B,
examination fee for podiatry; and sections otherwise
pertaining to §§ 4.2 and 7.1 B. There will be no public
hearing unless reguested;, the amendments are being
promulgated to comply with statutory changes and
increased costs for podiatric examinations.

Statutory Authority: §§ 54.1-2400, 54.1-2000, 54.1-2929, and
54.1-2930.

Written comments may be submitted until January 14,
1994, to Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Fioor, Richmond,
VA 23230-1717,

Contact: FEugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9208 or
(804) 662-7197/TDD = .

VA.R. Doc. No. R94-281; Filed November 16, 1993, 2;16 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider repealing regulations entitled: VR
4§5-02-2. Regulations for Granting Approval of Foreign
Medical Schools and Other Foreign Institutions that
Teach the Healing Arts and Guidelines for Completing
Application. The purpose of the proposed regulation is to
repeal the regulations which were never promulgated as
final regulations. There will be no public hearing unless
requested; the emergency regulations which became
effective on December 2, 1985, are being repealed because
they were never promulgated as final regulations.

Statutory Authority; §§ 54.1-2400 and 54.1-2900 of the Code
of Virginia.

Written comments may be submifted until January 14,
1994, to Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Sireet, 4th Floor, Richmond,
VA 23230-1717.

Contact: Russell Porter, Assistant Executive Director,
Board of Medicine, 6606 West Broad Street, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-3908 or
(804) 662-7197/TDD = .

VA.R. Doc. No. R94-284; Filed November 24, 1993, 10:13 a.m,

Notice of Intended Regulatory Action
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Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Medicine
intends to consider amending regulations entitled: VR
485-03-1. Regulations Governing Physical Therapy. The
purpose of the proposed action is o conduct a regulatory
review of the regulations to be consistent with national
guidelines and statutory changes. A public hearing will be
held on the proposed regulations after publication.

Statutory Authority: §§ 54.1-2400, 54.1-2900, 54.1-2942,
54.1-2943, 54.1-2044, 54.1-2945, 54,1-2946, 54.1-2947, and
54.1-2948 of the Code of Virginia.

Written comments may be submitied until Fanuary 14,
1994, {0 Hilary H. Connor, M.D., Executive Director, Board
of Medicine, 6606 West Broad Street, 4th Floor, Richmond,
VA 23230-1717.

Contact: Eugenia Dorson, Deputy Executive Director,
Board of Medicine, 6606 West Broad Street, 4ith Floor,
Richmond, VA 23230-1717, telephone (804) 662-9908 or
(804) 662-7197/TDD = .

VAR, Doc. No. R84-280; Filed November 16, 1993, 2:16 p.m.

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Mental Health,
Mental Retardation and Substance Abuse Services Board
intends to consider repealing regulations entitled; VR
£70-03-01. Rules and Regulations to Assure the Rights of
Residents of Hospitals and Other Facilities Operated by
the Department of Mental Health, Mental Retardation
and Substance Abuse Services. The purpose of the
proposed action is to assure regulaticns on the righis of
clients are current and adequately protect the rights of the
residents served. This regulation will be incorporated into
and superseded by VR 470-03-04, Rules and Regulations to
Assure the Rights of Residents of Facilities Operated by
the Departmeni of Mental Health, Mental Retardation and
Substance Abuse Services. The task force will meet
regularly throughout the state in hopes of completing the
process in 12 months and will conduct public hearings.

Statutory Authority: § 37.1-84.1 of the Code of Virginia.

Written comments may be submitted until Januwary 12,
1994, to Elsie D, Little, State Human Rights irector, P, O.
Box 1797, 108 Governor Street, Richmond, VA 23214.

Contact: Rubyjean Gould, Director, Department of Mental
Health, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor St., P. 0. Box 1797,
Richmond, VA 23214, telephone (804) 786-3915.

VA.R. Doc. No. R94-291; Filed November 22, 1993, 2:45 p.m.

Natice of Intended Regulatory Actiom

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Siate Mental Health,
Mental Retardation and Substance Abuse Services Board
intends to consider repealing regulations entitled: VR
470-83-03. Rules and Regulations to Assure the Righis of
Clients in Community Pregrams. The purpose of the
proposed action is to assure the Depariment of Mental
Health, Menial Retardation and Substance Abuse Services
regulations on the rights of clients are current and
adequately protect the rights of the residenis served. This
regulation will be incorporated into and superseded by VR
470-03-04, Rules and Regulations to Assure the Rights of
Residents of Facilities Operated by the Department of
Mental Health, Mental Retardation and Substance Abuse
Services. The task force will meet regularly throughout the
state in hopes of completing the process in 12 months and
will conduct public hearings.

Statutory Authority: § 37.1-84.1 of the Code of Virginia,

Written comments may be submitied until January 12,
1994, to Elsie I. Little, State Human Rights Direcior, P. O,
Box 1797, 108 Governor Street, Richmond, VA 23214,

Centact: Rubyjean Gould, Director, Department of Mental
Healih, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor Sireet, Richmond,
VA 23214, telephone (804) 786-3915.

VAR, Doc. No, R84-283; Filed November 22, 1993, 2:45 pm.
Netice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Mental Health,
Mental Retardation and Substance Abuse Services Board
intends to consider promulgating regulations entitled: VR
470-03-84. Rules and Regulatiens to Assure the Rights of
Residents of Facilities Operated by the Department of
Mental Health, Mental Retardation and Substance Abuse
Services. The purpose of the proposed action is to assure
the regulations on the rights of clients are current and
adequaiely protect the rights of the residents served. The
agency intends to hold a public hearing on the proposed
regulations after publication.

Statutory Authority: § 37.1-84.1 of the Code of Virginia.

Written comments may be submitied until Janwary 12,
1994, to Elsie D, Little, State Human Rights Director, P. O,
Box 1797, 109 Governor Street, Richmond, VA 23214.

Contact: Rubyjean Gould, Director, Department of Mental
Health, Mental Retardation and Substance Abuse Services,
Administrative Services, 109 Governor Street, Richmond,
VA 23214, telephone (804) 786-3915.

VA.R. Doc. No. RD4-293; Filed November 24, 1993, 10:46 a.m,
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BOARD OF NURSING
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
pukblic participation guidelines that the Board of Nursing
intends to consider promulgating regulations entitled: VR
485-94-1. Public Participation Guidelines. The purpose of
the proposed action is to replace emergency regulations
which are in effect until June 27, 1994. The board does
not intend to hold a public hearing since there have been
no objections to the emergency public participation
guidelines currently in effect. A hearing will be held if
requested.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Written comments may be submitted until December 28,
1993.

Contact: Corinne F. Dorsey, R.N., Executive Director,
Board of Nursing, 6606 W. Broad St., Richmond, VA 23230,
telephone (804) 662-9909.

VAR. Doc. No. R94-254; Filed November 10, 1993, 10:3% a.m.

BOARD OF OPTOMETRY
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Optometry
intends to consider promulgating regulations entitled: VR
510-01-2. Public Participatien Guidelines. The purpose of
the proposed action is to replace emergency Public
Participation Guidelines adopted in June 1993, and to
provide full opportunity for public participation in the
regulation, formation, and promulgation process. The board
intends to hold a brief public hearing on the proposed
regulations during the comment period.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Written comments may be submitted until January 11,
1994.

Contact: Elizabeth Carter, Executive Director, Board of

Optometry, 6606 W. Broad St, Richmond, VA 23230-1717,
telephone (804) 662-9910.

VAR. Doc. No. R94-188; Filed October 28, 1893, 3:29 p.m,

BOARD OF PROFESSIONAL COUNSELORS
MNotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation pguidelines that the Board of

Professional Counselors intends to consider repealing
regulations entitled: VR 560-81-81. Public Participation
Guidelines, The purpose of the proposed action is to
replace emergency Public Participation Guidelines with
permanent regulations. No hearing is planned during the
comment period on this matter as the bhoard plans to
adopt without changing the emergency regulations
currently in effect.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code
of Virginia.

Written comments may be submitted until December 29,
1993.

Contact: Evelyn B. Brown, Executive Director, Board of
Professional Counselors, 6606 W. Broad St., 4th Floor,
Richmond, VA 23230, telephone (804) 662-9912.

Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Professional Counselors intends to consider promulgating
regulations entitled: VR 580-08-01:1. Public Participation
Guidelines. The purpose of the proposed action is to
replace emergency Public Participation Guidelines with
permanent regulations, No public hearing is planned
during the comment period on this matter as the board
plans to adopt without changing the emergency regulations
currently in effect.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code
of Virginia.

Written comments may be submitted until December 29,
1993.

Contact; Evelyn B. Brown, Executive Director, Board of
Professional Counselors, 6606 W. Broad Street, Richmond,
VA 23230, telephone (804) 662-9912.

VAR Doc, No, R94—185; Filed November 2, 1993, 3:27 p.m.

BOARD OF PSYCHOLOGY
Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Psychology intends to consider repealing regulations
entitted: VR 585-01-1. Public Participation Guidelines. The
purpose of the proposed action is to replace emergency
Public Participation Guidelines with permanent regulations.
No public hearing is planned during the comment period
on this matter as the board plans to adopt without
changing the emergency regulations currently in effect.

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3500 of
the Code of Virginia.
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Written comments may be submitted umtii December 29,
1993.

Contact: Evelyn B. Brown, Executive Director, Board of
Psychology, 6606 W. Broad St, Richmond, VA 23230-1717,
telephone (804) 662-9913.

Notice of Intended Regulatory Action

Notice iz hereby given in accordance with this agency's
public participation guidelines that the Board of
Psychology intends to consider promuigating regulations
entitled: VR 565-01-1:1. Public Participation Guidelines.
The purpose of the proposed action is to replace
emergency Public Participation Guidelinges with permanent
regulations. No public hearing is planned during the
comment period on this matter as the beard plans to
adopt without changing the emergency regulations
currently in effect.

Statutory Authority: §§ 9-6.14:7.1, 54,1-2400, and 54.1-3500 of
the Code of Virginia.

Written comments may be submitted until December 28,
1993.

Coniact: Evelyﬂ. B. Brown, Executive Director, Board of
Psychology, 6606 W. Broad Street, Richmond, VA
23230-1717, telephone (804) 662-9913.

VA.R. Doc. No. R94-183; Flled November 2, 1993, 3:28 p.n.

BOARD OF SOCIAL WORK
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Social
Work intends to consider promulgating regulations entitled:
VE 620-0}-3. Public Participation Guidelines. The purpose
of the proposed action is to replace emergency Public
Participation Guidelines with permanent regulations. No
public hearing is planned during the comment period on
this matter as the board plans to adopt without changing
the emergency regulations currently in effect.

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3700 of
the Code of Virginia.

Written comments may be submitied until December 29,
1993.

Ceontact: Evelyn B. Brown, Executive Director, Board of
Social Work, 6606 W. Broad St., Fourth Floor, Richmond,
VA 23230, telephone (804) 662-9814.

VAR, Doc. No. R94-206; Filed November 5, 1983, 12:57 p.m,

BOARD OF VETERINARY MEDICINE

Notice af Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Veterinary
Medicine intends tfo consider promulgating regulations
entitled: VR 645-01-0:f. Public Participation Guidelines.
The purpose of the proposed action is to replace
emergency Public Participation Guidelines adopted in June
1583 and to provide full oppertunity for public
participation in the regulation, formation and promulgation
process. The board intends to hold a public hearing on the
proposed regulations during the comment period.

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code
of Virginia.

Written comments may be submitted until December 28,
1993, to Terri Behr, Board of Veterinary Medicine, 6606
W, Broad St., Richmond, VA 23230-1717,

Contaet: Elizabeth Carter, Executive Director, Board of
Veterinary Medicine, 6606 W. Broad St, Fourth Floor,
Richmond, VA 23230-1717, telephone (804) 662-9915,

VAR, Doe. No, R94-259; Filed November 10, 1993, 10:32 a.m.

DEPARTMENT FOR THE VISUALLY HANDICAPPED
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Visually Handicapped intends to consider repealing
regulations entitled: VR 676-01-1. Regulatior Guidelines
fer Public Participation. The purpose of the proposed
action i to repeal regulations outdated by the 1993
amendments fo the public participation requirements of
ihe Administrative Process Act. Location and date of
public hearing on the repeal of these regulations will be
announced at a later date.

Statutory Auvthorizy: §§ 9-6.14:7.1 and 63.1-85 of the Code of
Virginia.

Written comments may be submitted until December 31,
1993.

Contact: Joseph A. Bowman, Assistant Comimissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toli-free 1-800-622-2155.

VA.R. Doc. No. R94-229; Filed November 9, 1993, 412 p.m.
Notice of Intended Regulatory Actien

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Visually Handicapped intends to promulgate regulations
entitled: VR 670-81-100. Public Participation Guidelines,
The purpose of the proposed action is to implement
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regulations for public participation in accordance with the
1293 amendments to the public participation requiremenis
of the Administrative Process Act. Location and date of
public hearing on the proposed regulations will be
announced at a later date.

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85 of the Code of
Virginia.

Written comments may be submitted until December 31,
1993.

Contact: Joseph A, Bowman, Assistant Commissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2153.

VAR, Doc. No. R94-228; Filed November 9, 1893, 4:12 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Visually Handicapped intends {o consider amending
regulations entitled: VR 670-03-1. Regulation Governing
Provisions of Services in Vocatioral Rehabilitation. The
purpese of the proposed action 18 to (i) establish
maximum time requirements for determining client
eligibility and completing the client grievance process; (ii)
change financial eligibility requirements; (iii) expand order
of selection; (iv) liberalize the minimum grade point
average for college student sponsorship; and {(v) specify
visual acuity requirements for agency sponsored eye
surgery. Numerous language changes will be proposed. A
public hearing will be held on the proposed amended
regulation after publication. Location and date will be
announced at a later date.

Statutory Authority: § 63.1-85 of the Code of Virginia.

Written comments may be submitted until December 31,
1993, to James Taylor, Program Specialist, Department for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227

Contact: Joseph A. Bowman, Assistant Commissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2155.

VAR, Doc. No. R#4-230; Filed November 8, 1993, 4:12 p.m,
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Visually Handicapped intends to consider amending
regulations entitled: VR §70-03-2. Regulations Governing
Provision of Services for the Infants, Children, and
Youth Program. The purpose of the proposed action is to

*%7 amend the method used to calculate financial eligibility

for eye examinations and glasses. A public hearing will be

held on the proposed amended repulation after publication.
Location and date will be announced at a later date.

Statutory Authority: § 22.1-217 of the Code of Virginia.

Written comments may be submitted until December 31,
1993, to Glen Slonneger, Program Specialist, Department
for the Visually Handicapped, 397 Azalea Avenue,
Richmond, VA 23227.

Comtact: Joseph A. Bowman, Assistant Commissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone, (804) 371-3140 or
toll-free 1-800-622-2155. :

VAR, Doc. No. R84-231; Filed November 9, 1993, 412 p.m.
Neotice of Intended Regulatery Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Visually Handicapped intends to consider amending
regilations entitled: VR 4670-03-3. Regulation Governing
Provision of Services in Rehabilitation Teaching. The
purpose of the proposed action is to (i) augment
regulations to incorporate expanded services and
definitions; (ii) add a client grievance procedure; (iii) add
financial participation guidelines; and (iv) clarify eligibility
requirements. A public hearing will be held on the
proposed amended regulation after publication. Location
and date to be announced at a later date.

Statutory Authority: § 63.1-85 of the Code of Virginia.

Written comments may be submitted until December 31,
1993, to Jane Ward, Program Specialist, Department for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227, .

Contact: Joseph A. Bowman, Assistant Commissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2155.

VA.R. Doc. No. R94-232; Filed Novembér 9, 1993, 412 p.m.
Notice of Intended Regulatory Action '

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Visually Handicapped intends to consider repealing
regulations entitled: VR §70-03-4. Provisien of Independent
Living Rehabilitatien Services. The purpose of the
proposed action is to repeal regulations due to loss of
federal funds to support a Center for Independent Living
within a state agency. A public hearing on the proposed
repeal of these regulations will be announced at a later
date.

Statutory Authority: § 63.1-85 of the Code of Virginia.

Written comments may be submitted until December 31,
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1993, to Jane Ward, Program Specialist, Depariment for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227,

Contact: Joseph A, Bowman, Assistant Comimissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2155.

VA.R. Doc. No, R84-233; Filed November 9, 1993, 4:12 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Visualiy Handicapped intends to consider amending
regulations entitled: VR 670-83-5. Supervision of
Administrative Reguiations Governing Intake and Secial
Services. The purpose of the proposed action is to (i)
change age requirement for referral o program for
infants, children, and youth;, and (ii) delete section on
income data collection. A public hearing will be held on
the proposed amended regulation after publication.
Location and date will be announced at a later date.

Statutory Authority: §§ 63.1-77 and 63.1-85 of the Code of
Virginia.

Written commenis may be submitted until December 31,
1983, to Paige Berry, Program Specialist, Department for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227.

Contact: Joseph A. Bowman, Assistanti Commissioner,
Department for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2155.

VA.R. Doc. No, R94-234; Filed November 9, £993, 4:12 p.m.
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department for the
Vistnally Handicapped intends to consider amending
regulations enfitled: VR 670-03-&. Regulations Governing
Deaf-Blind Services. The purpose of the proposed action
is to change the name of the Independent Living and
Rehabilitation Teaching programs in § 3.1. A public
hearing will be held on the proposed amended regulation
after publication. Location and date will be announced at
a later date.

Statutory Authority: § 63.1-85 of the Code of Virginia.

Written comments may be submifted until December 31,
1993, to Paige Berry, Program Specialist, Department for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227,

Contact: Joseph A, Bowman, Assistant Commissioner,
Department for the Visually Handicapped, 397 Azalea

Avenue, Richmond, VA 23227, telephone (804) 371-3140 or
toll-free 1-800-622-2155.

VAR. Doc. No. R94-235; Filed November 9, 1933, 4:13 pm.
Notice of Intended Regulatery Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department for the
Visually Handicapped intends to consider amending
regulations entitled: VR 670-83-7. Regvlations Governing
Low Visien. The purpose of the proposed action is to
clarify financial participation, remove the requirement of
opening a case file, and remove the definition of bioptics.
A public hearing will be held on the proposed amended
regulation after publication. Location and date will be
announced at a later date.

Statutory Authority: § 63.1-85 of the Code of Virginia.

Written comments may be submitted until December 31,
1993 to Marge Owens, Program Specialist, Department for
the Visually Handicapped, 397 Azalea Avenue, Richmond,
VA 23227,

Contact: Joseph A. Bowman, Assistant Commissioner,
Depariment for the Visually Handicapped, 397 Azalea
Avenue, Richmond, VA 23227, (elephone (804) 371-3140 or
toll-free 1-800-622-2155.

VAR. Doc. No. R94-236; Filed November 9, 1983, 4:13 p.m.

STATE WATER CONTROL BOARD
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the State Water Control
Board intends to consider repealing regulations entitled:
VR 650-16-06. Tennessee-Big Sandy River Basin Water
Quality Management Plan. The purpose of the proposed
action i$ fo repeal the existing Tennessee-Big Sandy River
Basin Water Quality Management Plan while concurrently
promulgating a new, updated plan.

Basis and Statutory Authority: Section 62.1-44.15(13) of the
Code of Virginia authorizes the board to establish policies
and programs for effective area-wide or basin-wide water
quality conirol and management. Section 63.1-44.15(10) of
the Code of Virginia authorizes the board to adopt such
regulations as it deems necessary to enforce the general
water quality management program of the board in all or
part of the Commonwealth.

Title 40, Paris 35 and 130, of the Code of Federal
Regulations requires states to develop a continuing
planning process of which Water Qualily Management
Plans (WQMP) are a part. No VPDES permit may be
issued which is in conflict with an approved WQMP.

Need: WQMPs gset forth measures for the department io
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implement in order to reach and mainfain water quality
goals in general terms and numeric loadings for, among
other things, five-day biochemical oxygen demand. The
Tennessee-Big Sandy WQMP was adopted by the board in
1977. This plan has not been updated to reflect current
data, including total maximum daily Ioading and waste
load allocations, scientific studies, new or revised
legislation, procedures, policies and regulations, and
changes in area growth and development.

Substance and Purpose: The purpose of this proposal is to
repeal the existing Tennessee-Big Sandy River Basin
WQMP, This plan has not been updated since it was
originally adopted by the board in 1977 and is outdated.
Concurrently with this proposed action, the board plans fo
adopt a new, updated Tennessee-Big Sandy River Basin
WQMP which will incorporate policies, procedures,
regulations, current data and information regarding point
and nonpeint sources of pollution which have changed
since the original plan was adopted in 1977,

Estimated Impacts: There are approximately 330,000
persons residing in the Tennessee-Big Sandy River Basin.
There are 182 municipal and 76 indusirial VPDES permits
issued for the basin, No financial impact to the
Department of Environmental Quality or the regulated
community is anticipated by the repeal of the exisiting
plan since a new plan will be adopted concurrently. The
new proposal will provide the Commeonwealth, local
governments, industrial firms, agricultural interests and
interested citizens with a more up-to-date management ool
to assist in achieving and mmaintaining applicable water
quality goals in the basin,

Alternatives: The Tennessee-Big Sandy River Basin WQMP
has not been updated to reflect current data, scientific
studies, new or revised legislation, policies or regulations,
or changes in area growth and development since it was
adopted in 18977. One alternative is to continue to use the
existing, outdated WQMP, To do this would result in
noncompliance with amendments to the Clean Water Act
for achieving current waler quality goals until a state
WQMP is developed and adopted in late 1994,

Comments: The board seeks comments from interested
persons on the intended regulatory action and on the costs
and benefits of the stated alternative or other alternatives.
In addition, the board will hold a public meeting to
receive views and comments on Thursday, January 20,
1994, at 7 p.an. at the Unviersity of Virginia Southwest
Center, Highway 19 N., Abingdon, VA 24210.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persons with disabilities. Any person with questions should
contact Ms. Dalton, Persons needing interprefer services
for the deaf must notify Ms. Dalton no later than January
5, 1994,

Advisory Committee/Group: An advisory committee was
convened {o provide input to the department regarding the

content of the preposed new Tennessee-Big Sandy River
Basin WQMP. The commitiee was composed of federal,
state and local government representatives and members
of environmental organizations. The commiitee will be
reconvened after the close of this public comment period
to provide comments on the new draft plan.

Intent to Hold an Informational Proceeding or Public
Hearing: The board intends to hold at least one
informational proceeding (informal hearing) on this
regulatory action after the proposal is published in the
Register of Regulations. This informational proceeding will
be convened by a member of the board. The board does
not intend to hold a formal evidential hearing on this
proposal after it is published in the Register of
Regulations.

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of
the Code of Virginia.

Written comments may be submiited until 4 pm. on
January 31, 1994, to Doneva Dalton, Hearing Reporter,
Department of Environmental Quality, P. 0. Box 10009,
Richmond, VA 23240.

Contact: Ronald D. Sexton, Department of Environmental
Quality, Water Division, P. Q. Box 888, Abingdon, VA
24210, telephone (703) 676-5507.

Neotice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the State Water Control
Board intends to consider promulgating regulations entitled:
VR 680-16-06:1. Tennessee-Big Sandy River Basin, The
purpose of the proposed action is to adopt a new
Tennessee-Big Sandy River Basin Water Quality
Mangement Program.

Basis and Statutory Authority: Section 62.1-44.15(13) of the
Code of Virginia authorizes the board to establish policies
and programs for effective area-wide or basin-wide water
quality control and management. Section 62.1-44.15(10) of
the Code of Virginia authorizes the board to adopt such
regulations as it deems necessary to enforce the general
water quality management program of the board in all or
part of the Commonwealth,

Title 40, Parts 35 and 130, of the Code of Federal
Regulations requires states to develop a continuing
planning process of which Water Quality Management
Plans (WQMP) are a part. No VPDES permit may be
issued which i3 in conflict with an approved WQMP.

Need: The Tennessee-Big Sandy WQMP was adopted by
the board in 1977. This plan has not been updated to
reflect current data, including total maximum daily leading
and waste load allocations, scientific studies, new or
revised legislation, procedures, policies and regulations,
and changes in area growth and development.
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Substance and Purpose; WQMPs sel forth measures for the
board to implement in order to reach and maintain water
quality goals in general terms and numeric loadings for,
among other things, five-day biochemical oxygen demand
(BOD). The purpose of this proposal IS o adopt a new
Tennessee-Big Sandy River Basin WOQMP fc incorporate
policies, procedures, regulations, current data and
information regarding point and nonpoint sources of
poliution which have changed since the original plan was
adopted. Concurrently with this action, the board plans to
repeal the existing plan.

Estimated Impacts: There are approximately 330,600
persons residing in the Tennessee-Big Sandy River Basin
There are 182 municipal and 76 industrial VPDES perrits
issued for the basin. No financial impact o the
Department of Environmental Quality or the regulated
community is anticipated. The proposal will provide the
Commonwealth, local governments, industrial firms,
agricultural interests and interested cilizens with a more
up-to-date management tool to assist in achieving and
maintaining applicable water quality goals in the basin,

Alternatives: The Tennessee-Big Sandy River Basin WQMP
has not been updated to veflect current data, scientific
studies, new or revised legislation, policies or regulations,
or changes in area growth and developmneni since it was
adopted in 1977. One alternative is to confinue to use the
existing, outdated WQMP. To do this would result in
noncompliance with amendments to the Clean Water Act
for achieving current water quality goals until a state
WOMP is developed and adopied in late 1994.

Comments: The board seeks comments from interested
persons on the intended regulatory action and on the costs
and benefits of the staied alternative or other alternatives.
In addition, the bhoard will hold a public meeting to
receive views and comments on Thursday, January 20,
1994, at 7 p.m. at the University of Virginia Southwest
Center, Highway 19 N., Abingdon, VA 24210.

Accessibility to Persons with Disabilities: The meeting is
being held at a public facility believed to be accessible to
persons with disabilities. Any person with questions should
contact Ms. Dalton. Persons needing interpreter services
for the deaf must notify Ms. Dalton no later than January
5, 19894

Advisory Committee/Group: An advisory commitiee was
convened to provide input to the department regarding the
content of the proposed WQMP. The committee was
comnpesed of federal, state and local government
representatives and members of environmental
organizations. The commitiee will be reconvened, after the
cloge of this public comment period, to provide comments
oit the draft plan,

Inient to Hold an Informational Proceeding or Public
Hearing: The board intends to hold at Ieast one
informational proceeding (informal hearing) on  this
regulatory action afier a proposal is published in the

Register of Regulations. This informational proceeding will
be convened by a member of the board. The board does
not intend to hold a formal evidential hearing on this
proposal after it is published in {the Register of
Regulations.

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of
the Code of Virginia.

Written comments may be submitted untii 4 pm. on
January 31, 1994, fo Doneva Dalien, Hearing Reporter,
Department of Environmental Quality, P. O. Box 100068,
Richmond, VA 23240.

Contact: Ronald D. Sexton, Department of Environmental
Quality, Water Division, P. 0. Box 888, Abingdon, VA
24210, telephone (703) 676-5507.
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For information concerning Proposed Regulations, see information page.

been stricken indicates proposed text for deletion.

Symbol Key
Roman type indicates exisiing text of regulations. ffafic fype indicates proposed new text. Language which has

STATE AIR POLLUTION CONTROL BOARD

Title of Regulation: VR 120-01. Regulations for the
Control and Abatement of Air Poliution (Revision J§ -
Federal Operating Permits fer Stationary Scurces).

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public Hearing Dates:
February 1, 1994 - 8 p.m.
February 3, 1994 - 8 p.m,
February 8, 1994 - 8 p.m,
February 9, 1994 - 8 p.m,
February 10, 1994 - 8 p.m.
Written comments may be submitted until close of
business February 25, 1994.
{See Calendar of Evenis section
for additional information)

Purpose: The purpose of the regulation is t{o require the
owner of a stationary source to operate within the terms
and conditions of a permit that forms the legally
enforceable bagis for all federal and state statutory
requirements. The proposal is being promulgated to
comply with the operating permit requirements of Title V
of the federal Clean Air Act and of the federal regulations
implementing those requirements, 40 CFR Part 70 (57 Fed.
Reg. 32250, July 21, 1992).

Substance: The proposed regulation concerns federal
operating permits for stationary sources and is summarized
below:

1. The proposed regulation covers major stationary
sources of volatile organic compounds, nitrogen oxides,
sulfur dioxide, particulate matter, and lead; and major
stationary sources and nonmajor or area sources
subject to either the hazardous air pollutant provisions
of § 112 of the federal Clean Air Act (the Act) or to
the new source performance standards requirements
of § 111 of the Act. Federal requirements specify that
sources emitting pollutants that cause acid rain must
also be covered by the requirements of this operating
permit program. Because an operating permit program
that manages these sources of acid rain poliutants
must meet the requirements of both Title IV and Title
V of the Act and the federal regulations implementing
these titles, the department will write a separate
regulation that will affect only these sources.

2, The proposed regulation requires that permits for
all major sources subject to the program and solid
waste incineration units covered by § 129(e) of the

Act and subject to new source performance standards
that have been incorporated by reference into the
state’s regulations must be issued within three years of
federal approval of the state program. Nonmajor or
area sources are deferred from obtaining a permit
until the ifederal Environmental Protection Agency
(EPA) decides which of these sources musi be
permitted.

3. The proposed regulation provides an exemption for
sources that are subject only to (i) the new source
performance standard for new residentiai wood
heaters, (ii) the national emission standard for
hazardous air poliutant on asbestos demolition and
renovation, or (iil) the requirement to file a risk
management plan under § 112(r) of the Act.

4. The proposed regulation exempts insignificant
activities from the requirements of the regulation.
Insignificant activities include both a small number of
emissions units or activities that are exempt
completely and emissions units that are exempt from
the requirements for & particular pollutant because of
the level of the emissions produced.

5. The pollutants covered by the proposed regulation
are the criteria pollutants such ag nitrogen oxides,
volatile organic compounds and sulfur dioxide; the
hazardous air pollutants listed in § 112(b) of the Act
and any other list of pollutants promulgated under §
112 including those for which risk management plans
have to be filed under § 112(r); the pollutanis
designated under § 111 of the Act and regulated by
the new source performance standards such as total
reduced sulfur and sulfuric acid mist; the ozone
depleting substances regulated by Title VI of the Act;
and the toxic pollutants listed as priority pollutanis in
the state’s Air Toxics Program Priority Implementation
Policy.

6. In applying for a permit under the proposed
regulation, the source must submit information on all
regulated pollutants emitted from all emission units
not exempted as insignificant. In issuing permits, the
department must include, for major sources, permit
terms and conditions for all emissions units not
exempted as insignificant. The depariment must
include, for nonmajor or area sources, permit ierms
and conditions for emissions units that cause the
source to be subject to the rule.

7. Applications for sources that are not deferred under
the proposed regulation will be due between
September 15, 1994, and November 15, 19495,
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Approximately 1,500 scurces will have tfo submit
applications for initial permits. The department must
issue permits to these sources during the three years
following EPA approval, presumably between
November 15, 1994, and November 15, 1987. One-third
of the permits must be issued by the end of each of
the three years.

8. In applying for a permit under the proposed
regulation, the applicant must provide afl pertinent
emissions and ¢peration information sufficient for the
department to determine the applicable requirements
for the source and to write terms and conditions that
pertain to the emissions unifs which must be covered
in the permit. The proposed regulation aiso requires
both the applicant and the depariment to identify
completely the regulatory requirements applicable to
the stationary source. Furthermore, the applicant and
the depariment must distinguish between applicable
federal requirements and applicable siate requirements
contained in the staic’s air regulations.

9. The proposed regulation requires the applicant to
subinit a compliance plan and schedule as part of the
application. The pian must siste that the applicant is
in compiiance with all the requirements applicable to
the stationary source. For requirements with which the
applicant is mot in compliance, the applicant must
provide an explanafion of what is being done to come
into compliance and a schedule for attaining
compliance with those reguirements. The plan and any
schedules, once verified by the department, must be
inchuded as part of the permit.

10. The proposed regulation requires the inclusion of a
permit shield for all terms and conditions specified in
the permit, including any requiremenis that are
specifically identified as not being applicable. The
permit shield specifies that a source is not in violation
of its permit as long as it 18 in compliance with the
terins and conditions of the permit.

1i. The proposed regulation requires a public
commeni period of 30 days for draft permits for
initial permits, significant modifications, and permit
renewals following notice in a local newspaper and to
persons on the mailing list for such purposes. Certain
local officials and states within 50 miles of the facility
or whose air quality may be affected by the facility
must also be notified of the draft permit. The notice
must describe the facility for which a permit has been
drafted, the emissions from the facility, and where
and from whom additiona! imformation can be
gbiained. A public bearing can be held either at the
department’s or the public’s request if the deparimeni
finds that there is a sigpificant air quality issue
pertinent to the draft permit.

12, The proposed regulation requires the department,
after review of the comments and the development of
a proposed final permit, to send the proposed permit

to EPA. EPA has 45 days during which it can object
to the permit. EPA can object if a proposed permit is
not in compliance with the applicable requirements or
if the requiremenis of the operaling permit regulation
have not been carried out. If EPA objects to issuance
of a permit, the department has 90 days io revise and
issue the permii. EPA can issue the permit if the
department fails to revise and issue the permit within
the 90-day period. This review process is limifted to
initial permits, renewal permils, reopened permiis and
significant permit modifications.

13. Several mechanisms are provided in the proposed
regulation io modify the permil: adminisirative permit
amendments, minor permif modifications and
significant permit modifications. Adminisirative permit
amendments cover only administrative changes to the
permii such as correction of typographical errors,
name changes or changes in ownership. Minor permit
modifications cover a limited number of operational or
emissions changes that occur af the source and that
do not require reanalysis of permit tferms or
conditions, such as a case-by-case determination of an
emissions limitgtion. Significant permit modifications
are those modifications that require significant change
and reanalysis of the permit fo establish the new
permit term or condition.

14, The proposed regulation provides operational
flexibility for the source through several mechanisms:
alternative operating scenarios, on-permit changes, and
off-permit changes. Aliernative operating scenarios can
be submitied as part of the application and permit
terms and conditions can be written o cover those
scenarios. An on-permit change, one which expressly
coniravenes a permit i{erm or coadition, can be made
as long as the chamge does not exceed emissions
allowed under the permit, violate applicable
requirements, trigger new source review or federal
hazardous air pollutant modification requirements, or
invelve monitoring, recordkeeping, reporting or
compliance certification requirements. An off-permit
change, one which is not addressed or prohibited by
the permit, can be made as long as the change does
not violate applicable requirements or any permit
term or condition.

15. The proposed regulation provides that the
department may develop a general permit for a
category of sources where the sources in the category
are generally the same in lerms of operations and
processes and emit either the game or similar
poliutanis or pollutanis with similar characteristics. To
be eligible for a general permit, the sources in the
category may not be subject to case-by-case standards
or requirements and they must be subject to the same
requirements with regard to their operation, emissions,
monitoring, reperting, or recordkeeping. The proposed
regulation provides that the public, affected states and
EPA must be given an opportunity fo review and
comment on a general permit before permits are
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fssued to the sources in the category It covers.

Issues: The primary advantages and disadvantages of
implementation and compliance with the regulation by the
public and the depariment are discussed below.

1. Public: The regulation will be an advantage to the
community because it will provide through the
operating permits issued under the program a clear
documentation of which air quality reguirements apply
to each source ang an enforceable mechapism fo
ensure that a source is complying with the
requirements applicable to it. On the other hand, in
order to prepare the ipnitial application under the
regulation, sources will need to invest substantial
amounts of time, labor, and money., These are federal
requirements, however, which will be applied
nationwide. Implementing the program in Virginia will
not discourage a source Ifrom locating in the state.

2. Department: The regulation will be an advantage to
the department because it will provide through the
operating permits issued under the pregram a clear
decumentation of which air quality requirements apply
t¢ each source and an enforceable mechanism to
ensure that a source is complying with the
requirenients applicable to it. In addition, the
department wiil enhance Iiis ability to determine
compliance and will have a better knowledge of all
air emissions in the state. This advantage is especially
important with respect to older sources buili prior fo
1972 which have been exempt from the requirement
to get permits under the new source review programl.
The number of permiited sources in the state,
therefore, will expand. In terms of cost, the regulation
will require additional time and staff to ensure that
clear and enforceable permit terms and conditions are
written and that these terms and conditions are
complied with. However, the program ensures that
these costs are covered through the permit fees
charged under the operating permit program.

Basls: The legal basis for the proposed tegulation
amendments is the Virginia Air Poliution Control Law
(Title 101, Chapter 13 of the Code of Virginia),
specifically § 10.1-1308 which authorizes the board fo
promulgate regulations abating, contirolling and prohibiting
air poliution in order to protect public health and welfare.

Localities Affected: There is no locality which will bear
any identified disproportionate material impact due to the
proposed regilation which would not be experienced by
other localities,

Lmgpact:

Sources aifected. The department has estimated that
appreximately 1,900 sources will be subject to the
reguirernents of the proposed regulation during the initial
stages of the program. This estimate does nof include the
nommajor or area sources which have been deferred for

the present under the program. Mo estimate is currently
available on how many area sources will be subject to the
requirements of the regulation.

Costs to Affected Entities. The costs o affected entities
are the costs of gathering the information needed to
complete a permit application, compleiing the permit
application, and the associated costs of inventorying
emissions, including paying for stack tests to deiermine
what pollutanis are emitted and the quantity of those
pollutants. Costs will vary {from source fo source due
principally to the number of regulated pollutants emitted
by the source and the number of emissions units and
emissions points that make up the source. Another factor
that will affect cost is use of a consuliant to carry out the
tasks of gathering information, completing the permit
application, or inventorying emissions instead of the staff
working at the source. Consultants are usually hired when
the source has insufficient staff or expertise fo do the
work, This is often irue with smaller sources that may be
subject to the proposed operating permit regulation due to
emissions of hazardous air pollutants or wvolatile organic
compounds, A source becomes subject to the regulation at
fairly low emissions levels. In this instance, the costs for
the source could be double what they would otherwise be.
The costs presenied here are based on the svirce doing
the work itself, rather than hiring a consultant.

Information Gathering and Application Preparation. The
cosis  presented here are based on  discussions with
representatives of several companies who are in the
process of developing the information for an operating
permit application. These companies teand to be average or
above average in the number of processes or operations
within the source and the number of pollutants emitted. A
good percentage of sources affected by the regulation will
be using a team of people lo develop the informafion
needed to apply. These people will be gathering
information and determining the emissions levels from the
various emissions uniis ai the source and, in some
instances, will be developing allernative operating
scenarios for submission as part of the application. The
costs of the siaff needed o perform these {asks ranges
from $50,000 to $650,000 per source. While these appear to
be the average costs, there will undoubtedly be sources
whose costs will be lower or higher due to their
operational and emissions characteristics. A major source
dry cleaner with one poliuiant emified and multiple but
identical emissions units should have lower costs. However,
a source with an extreme number of various tfypes of
processes and operations that emif hundreds or thousands
of pollutanis could have somewhat higher costs.

Stack Testing. In order to verily the emissions data
estimated by company staff or o directly measure
hazardous air pollutanits, many companies plan {o hire
consultants who are expert in stack testing. Stack tests are
generally expensive; the average cost of one stack test
including analysis is $20,000. In addition, stack iests are
currently being developed for many metals and other
hazardous air pollutants. Such stack tesis cost more due to
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the cost of development. There is some savings, however,
when the same test can be used fer multiple stacks.
Several of the company representatives contacied indicate
their intention te have siack tests done. On average,
companies expect to spend $200,000 on these tests.

Initial versus Renewal Costs. The cosis discussed above are
the initial application costs under the proposed program.
Each permit issued must be renewed every five years.
The costs of applying for a remewal permit should be
considerably less than ihe costs for an initial application.
The range in cost for & remewal permit may be as little
as $1,500 to $15,000. However, cosis iend fo be higher for
sources whose operations or products change frequently
both at the time of renewal and during the duration of the
permit, due to the possibility of having to modify the
permit’s terms and conditions.

Costs to Agency. Current estimates show that the agency’s
direct and indirect costs for administering the permit
program will total approxzimately $9.3 million annually for
the first two years of the program. Costs should increase
slightly in the following years due to the probable increase
in cost of livieg. However, the permit fee program adjusts
for these increases by increasing the fee by the same
percentage as the increase in the Consumer Price Index.

Comparison With Federal Reguiremenis: With respect to
the duration of a permit, Title V of the Act provides for
several time periods. The basic provisions of the Act
provide that permits for most sources are to be issued for
a term net less than three years nor more than five years.
Exceptions io the basic provisions are made for
incineraiors subject to federal regulations and sources of
acid rain preducing polictanis (mostly large electrical
utilities). For the acid rain permits, the term must be for
five years. For the incinerators, the permit ferm must not
exceed 12 years; however, the permits must be reviewed
every five years. The proposed regulation sets the permit
terrn at five years for all sources. This was done to
provide consistency and simplicily to the program, as well
ag equity of requirements for all source types.

Location of Proposal: The proposal, an analysis conducted
by the department (including: a statement of purpose, a
statement of estimated impact of the proposed regulation,
an explanation of need for the proposed regulation, an
estimate of the impact of the proposed regulation upon
small businesses, and a discussion of aliernative
approaches) and any other supperting documents may be
examined by the public ai the department’s Air Programs
Section (Eighth Fipor, 629 East Main Sireet, Richmond,
Virginia) and at any of the depariment’s regional offices
(listed below) between 8:30 a.m. and 4:360 p.m. of each
business day uuntil the close of the public comment period.

Department of Environmental Quality
Abingdon Air Eegional Office

121 Russell Road

Abingdon, Virginia 24210

Ph: (703) 676-5482

Department of Environmental Quality
Roanoke Air Regional Office
Executive Office Park, Suite D

5338 Peters Creek Road

Roancke, Virginia 24019

Ph: (703) 561-7000

Department of Environmental Quality
Lynchburg Air Regional Office
7701-03 Timberiake Road

Lynchburg, Virginia 24502

Ph: (804) 582-5120

Department of Environmental (uality
Fredericksburg Air Regional Office
300 Central Road, Suite B
Fredericksburg, Virginia 22401

Ph: (703) 859-4600

Department of Environmental Quality
Richmond Air Regional Office
Arboretum V, Suite 250

9210 Arboretum Parkway

Richmond, Virginia 23236

Ph: (804) 323-2409

Department of Environmental Quality
Hampton Roads Air Regional Office
Old Greenbrier Village, Suite A

2010 Old Greenbrier Road
Chesapeake, Virginia 23320-2168

Ph: (804) 424-6707

Department of Environmental Guality
Northern Virginia Air Regional Office
Springfield Corporate Center, Suite 310
6225 Brandon Avenue

Springfield, Virginia 22150

Ph: (703) 644-0311

Summary:

The proposed regulation comncerns federal operating
permits for stationary sources and Is summarized
below:

1. The proposed regulation covers major stationary
sources of volatile organic compounds, nitrogen oxides,
sulfur dioxide, particulate matter, and lead, and major
stationary sources and nonmajor oOr area SOuUrces
subject to either the hazardous air polluiant provisions
of § 112 of the federal Clean Air Act (the Act) or to
the new source performance siandards requirements
of § 111 of the Aci. Federal requirements specify that
Sources emitting pollutants that cause acid rain must
also be covered by the requirements of this operating
permit program. Becatise an operating permit program
that manages these sources of acid rain pollutanis
must meet the requirements of both Title IV and Title
V of the Act and the federal regulations implementing
these titles, the department will write a separaie
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regulation that will affect only these sources.

2, The proposed regulation reguires that permits for
all major sources subject to the program and Ssolid
waste incinerafion units covered by § 129(e) of the
Act and subject tv new source performance standards
that have been incorporated by reference into tae
state’s regulations must be issued within three years of
federal approval of the siate program. Nonmajor or
area sources are deferred from obtaining a permit
until the federal Environmental Protection Agency
(EPA) decides which of (hese sources must be
permitted.

3. The proposed regulation provides an exemption for
sources that are subject omly to (i) the new source
performance siandard for new residential wood
heaters, (i) (the national emission standard for
hazardous air poilutant on asbestos demolition and
renpvation, or (i) the requirement to file a risk
management plan under § 112(r) of the Act.

4. The proposed regulation exempis Insignificant
activities from the reguiremenis of the regulation.
Insignificani activities include both a small number of
emissions uanifs or activities that are exempt
completely and emissions uniis that are exempt from
the requiremenfs for a particular pollutant because of
the level of the emissions produced,

5. The pollutants covered by the proposed regulation
are the criferia pollutanis such as niirogen oxides,
volafile organic compounds and sulfur dioxide; the
hazardous air poliutamts listed in § 112(b) of the Act
and any other list of poilufants promuigated under §
112 including those for which risk management plans
have to be filed under § 112(r); the pollufanis
designated under § 111 of the Act and regulated by
the new source performance standards such as lotal
reduced sulfur and sulfuric acid misi; the ozone
depleting substances regulated by Title VI of the Ack
and the toxic pollutants listed as priorily poilutants in
the state’s Air Toxics Program Prierily Implementation
Policy.

6 In applving for a permit uitder the proposed
regulation, the source must submit information on all
reguiated pollutanis emitted Ffrom all emission unils
not exempled as insignificant. In issuing permits, the
department must include, for major sources, permit
terms and conditions for all emissions unifis not
exempied as Insignificant. The department must
include, for noumgjor or area sources, permit terms
and condifiopns for emissions units that cause the
source to be stubject to the rule.

7, Applications for sources that are not deferred under
the proposed regulation will be due between
September 15, 1884, and November 15, 1895
Approximately 1,800 sources will have to submit
applications for inifial permils. The department must

issue permils fo these sources during the three years
following EPA approval, presumably between
November 15, 1834, and November 15, 1897. One-third
of the permits must be issued by the end of each of
the three years.

8. In applying for a permit under the proposed
regulation, the applicant must provide all pertinent
emissions and operation information sufficient for the
department to determine the applicable requirements
for the source and fo write terms and conditions that
pertain to the emissions units which must be covered
in the permii. The proposed regulafion alse reqguires
both the applicant and the department to identify
completely the regilatory requirements applicable io
the statiomary source. Furthermore, the applicant and
the department must distinguish between applicable
federal requirements and appficable state requirements
cofained in the state’s air regulations.

9. The proposed reguiation requires the applicant fo
submit a compliance plan and schedule as part of the
application. The plan must state that the agpplicant is
in compliance with all the requirements applicable to
the sfafionary source. For reguirements with which the
applicant is nol in compliance, the appli-ant must
provide an explapation of what is being done to come
into compliance and a schedule for atfaining
compliance with those reguirements. The plan and any
schedules, once verified by the department, must be
included as part of the permit.

10. The proposed regulation requires the inclusion of a
permit shield for all terms and conditions specified in
the permil, including amy requirements (that are
specifically identified as not being applicable. The
permit shield specifies that a source is not in violation
of its permil as long as it Is in compliance with the
terms and conditions of the permit.

11. The proposed regulation reguires a public
comment period of 30 days for draft permits for
inftial permits, significant modifications, and permit
renewals following notice in a local newspaper and o
persons on the mailing list for such purposes. Certain
local officials and states within 50 miles of the facility
or whose air quality may be affected by the facility
mist also be notified of the draft permit. The notice
must describe the facllity for which a permit has been
drafted, the emissions from the facility, and where
and from whom additional information can be
obtained. A public hearing can be held either at the
department’s or the public’s reguest if the department
finds that there is a significant air gquality issue
pertinent to the drafi permil.

12, The proposed regulation reguires the depariment,
after review of the comments and the development of
a proposed final permil, o send the proposed permit
to EPA. EPA has 45 days during which it can objfect
to the permif. EPA can object if a proposed permit is

Vol. 18, Issue 7

Monday, December 27, 1993

1537



Propeosed Regulations

not in compliance with the applicable requirements or
if the reguirements of the operating permii regulation
Bave not been carried out, If EPA objects to issuance
of a permif, the department has 80 days to revise and
issue the permit. EPA can Issue the permit if the
department fails o revise and issue the permit within
the 80-day period. This review process is limited fo
initial permits, renewal permits, reopened permits and
significant permit modifications.

13. Several mechanisms are provided in the proposed
regufation fo modlly the permil: administrative permit
amenpdments, minor permit modifications and
significant permit modifications. Administrative permit
amendments cover only administrative changes to the
permit such as correction of [ypographical errors,
name changes or changes in ownership. Minor permit
modifications cover a limited number of operational or
emissions changes that occur at the source and that
do not require reanalysis of permit terms or
conditions, such as a case-by-case determination of an
emissions limitation. Significant permit modifications
are those modifications that reguire significant change
and reanalysis of the permit to establish the new
permit fterm or condition,

14, The proposed regulation provides operational
flexibility for the source through several mechanisms:
alternative operating scenarios, changes (that
contravene an express permit ferm, and changes that
are not addressed or prohibited by the permit
Alternative operaling scenarios can be submitied as
part of ‘the appiication and permif ferms and
conditions can be writien fo cover those scenarios. A
change that expressly coniravenes a permil term or
condition can be made as long as the change does not
exceed emissions allowed under the permif, vioclate
applicable requirements, trigger Rew source review or
federal hkazardous air pollutant modification
requirements, or involve monitoring, recordkeeping,
reporting or cemplisnce certification reguirements. A
change that is nof addressed or prohibited by the
permit can be made as long as the change does not
vivlate applicable requiremenis or any permit term or
condition.

15. The proposed regulation provides that the
department may develop a general permit for a
category of sources where the sources in the category
are generally the same in (erms of operafions and
processes and emit either the same or similar
pollutants or pollutanis with similar characteristics, To
be eligible for & general permit, the sources in the
category may nof be subject lo case-by-case standards
or requirements and they must be subject fo the same
requirements with regard fo their operafion, emissions,
monitoring, reporting, or recordkeeping. The proposed
regulation provides thai the public, affected sfates and
EP4A must be given an opportunity to review and
comment on a general permil before permils are
issned to the souices in the category if covers.

VR 120-01. Regulations for the Conirol and Abatement of
Air Pollution (Revision JJ — Federal Operating Permits for
Stationary Sources).

PART VIIL
FEDERAL OPERATING PERMITS FOR STATIONARY
SOURCES (RULE 8-5).

§ 120-08-0501. Applicability.

A. Except as provided in subsections C and E of this
section, the provisions of this rule apply lo the following
stationary sources:

1. Any major source.

2. Any source, including an area Source, subject fo the
provisions of Parts IV and V as adopfed pursuant fp §
111 of the federal Clean Air Act.

3. Any source, Including an area source, subject fo the
provisions of Part VI as adopted pursuant fo § 112 of
the federal Clean Alr Act.

B. The provisions of this rule apply throughoui the
Commonwealth of Virginia.

C. The provisions of this rule shall not apply to the
following:

1. Any source that would be subject to this rule solely
because it is subject to the provisions of 40 CFR Part
80, Subpart AAA (Standards of Performance for New
Residential Wood Healers), as prescribed in Rule 5-5.

2, Any source that would be subject to this rule solely
because it is subfect to the provisions of 40 CFR Part
61, Subpart M (National Emission Standard for
Hazardous Air Pollutants for Asbestos), § 61145
(Standard for Demolition and Renovation), as
prescribed in Rule 6-1.

3. Any source that would be subject to this rule solely
because Ii is subfect to regulations or requiremenits
concerning prevention of accidental releases under §
112(r) of the federal Clean Air Act.

4. Any emissions unif fthat is defermined fo be
shutdown under the provisions of § 120-08-0514.

D. Deferral from initial applicability.

1. Sources deferred from initial applicability, Area
sources subject fo a standard, limitation, or other
requirement under Parts IV, V or VI shall be deferred
from the obligation to obtain a permit under this rule.
The decision to require a permit for these sources
shall be made al the time that a new standard is
promulgated and shall be incorporated inio Parts IV,
V or VI along with the listing of the new standard.
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2. Sources not deferred from initial applicability. The
following sources shall not be deferred from the
obligation ip obtain a permit under this rule:

a. Major sources.

b. Solid wasle incineration units subject (o the
provigions of Parfs IV and V as adopted pursuant to
§ 128 (e) of the federai Clean Air Act

3. Any source deferred under subdivision D 1 of this
section may apply for a permit The board may issue
the permit if the Issuance of the permit does not
interfere with the issuance of permits for sources that
are not deferred under this section or otherwise
interfere with the implemeniation of this rule.

4. Review and deiermination of compliance with Rule
4-3 and Rule 5-3 concerning foxic pollutants.

a, If the review under Rule 4-3 or Rule 5-3 has not
been completed for all toxic poilutants, the permit
may be issued if the permit confains a schedule for
the source (o submit emissions information sufficient
to allow the board fo evaluafe the toxic pollufants
emitted by the source, The schedule may include
deferral of review under Rule 4-3 or Rule 5-3 until
the first or second renmewal of the permil issued
under this rule but shall not extend bevend the
second renewal.

b. If the source is subject to the provisions of an
emissions standard or requirement (i) in Parts V or
VI adopted pursuant to § 112(d) of the federal
Clean Alr Act or (i) established by the board
pursuant to § 112(g) or § 112(j) of the federal Clean
Alr Act, the review under Rule 4-3 or Rule 5-3 shall
be completed for the toxic pollutant subject to the
standard or requirement before a permit may be
issued under this rule.

E. Affected sources subject fo the requirememts of the
acid rain program under 40 CFR Parts 72, 73, 75, 77 and
78 are exempt from the provisions of this rule but are
subject fo the provisions of Rule 8-7.

F. Regardless of the exemptions provided in this section,
permits shali be required of owners who circumvent the
reguirements of this rule by causing or allowing a pattern
of ownership or development of a source which, excepi
for the paftern of ownership or developmeni, would
otherwise require a permit.

§ 120-68-0502, Definitions.

A, For the purpose of these regulations and subsegueni
amendments or any orders issued by the board, the words
or terms shall have the meaning given them in subsection
C of this section.

B As uysed in Ihis rule, all terms not defined herein

shail have the meaning given them in Part I, unless
otherwise required by confext,

C. Terms defined.

"“Actual emissions” means the actual rate eof emissions of
a pollutant from any stationary source. In general, actual
emissions as of a particular date shall equal the highest
annual rate, in tons per calendar year, at which the
source actually emitted a pollufant during the consecutive
five-year period which precedes the particular date and
which is represeniative of normal source operation, The
board may allow the use of a different historical time
period upon a determination that it is more representative
of npormal source operation. Actual emissions may be
calculated according to a method acceptable to the board
and may use the source’s aciual operating HAours,
production rates, in-place conirol equipment and iypes of
materials processed, stored, or combusted during the
selected time period.

“Affected source” means a source that includes one or
more affected unifs.

“Affected states” means all states (i) whose air quality
may be affected by the permitted source ana that are
contiguous fe Virginia or (i) that are within 50 miles of
the permitted source.

“Affected unit” means a unit that is subject fo any acid
rain emissions reduction requiremenf{ or acid rain
emissions limitation under 40 CFR Paris 72, 73, 75, 77 or
78.

“Applicable federal requirement” means all of the
following as thev apply to emissions units in a source
subject to this rule (including requirements that have been
promulgated or approved through rulemaking at the time
of permit issuance buf have future effective compliance
dates):

4. Any standard or other reguirement provided for
in the State Implementation Plan, Including any
source-specific  provisions such as consent
agreements or orders.

b. Any term or condition of anmy preconstruction
permit issued pursuant fo §§ 120-08-01, 120-08-02, or
§ 120-08-03 or of any operafing permit Iissued
pursuant to § 120-08-04, except for {erms or
condifions derived from applicable state
reguirements.

¢. Any standard or other requirement prescribed
under these regulafions, particularly the provisions
of Parts IV, V or VI adopted pursuant fo
requirements of the federal Clean Alr Act

d. Any reguirement concernping accident prevention
under § 112(r)(7) of the federai Clean Air Act.
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e. Any compliance monitoring requirements
established pursuant to these regulations, with the
exception of applicable siate requirements.

f Any siandard or other requirement for consumer
and commercial products under § 183(e) of the
federal Clean Alr Act.

g Any standard or other requirement for tank
vessels under § 183(f) of the federal Clean Air Act.

h. Any standard or other requirement in 40 CFR
Part 55 lo conirol air pollution from outer
continental shelf sources.

i, Any standard or other requirement of (he
regulations promulgated to protect siratospheric
ozone under Title VI of the federal Clean Air Act,
uniess the administrator has determined that such
reguirements need not be conlained in a permit
issued under this rule.

J. With regard to femporary sources subject to §
120-08-0508, (i) any ambient air quality standard,
except applicable stafe requirements, and (i)
requirements regarding increments or visibility as
provided in § 120-08-02

“Applicable requirement” means any applicable federal
requirement or applicable siate requirement.

“Applicable gfate reguirement” means all of the
following as they apply to emissions units in a Source
sebject to this rule (including requirements that have been
promuligated or approved through rulemaking af the time
of permit issuance but have future effective compliance
dates):

a. Any standard or other requirement provided for
in Rules 4-2, 4-3, 5-2, or 5-3.

b. Any term or coadition of any fuel variance issued
pursuant to § 120-02-05 B.

¢, Any ambient air qualily standard prescribed
under § 120-03-02.

d. Amny siandard or other requirement prescribed
under these regulationms, other than Rules 4-40 and
4-41, not qualifying as an applicable Tfederal
requirement.

e. Any regulatory provision or definition directly
associated with or related fo any of the specific
state reguirements fisted in this definition.

“Allowable emissions” means the emission rates of a
stationary source calculated by using the maximum rated
capacity of the emissions unity within the source (unless
the source Is subject to state or federally enforceable
Ilimits which restrict t(he operating rate or hours of

operation or both) and the most siringent of the following:
a. Applicable emission standards.

b. The emission limitation specified as a stafe or
federally enforceable permil condition, including
those with a future compliance date.

¢. Any other applicable emission fimitation, including
those with a future compliance date.

“Area source” means any stationary source that is not a
major source. For purposes of this rule, the phrase “area
source” shall not include motor vehicles or nonroad
vehicles.

“Complete application” means an application that
contains all the information required pursuanmi (o §§
120-08-0504 and 120-08-0505 sufficient fo determine all
applicable requirements and fo evaluate the source and its
application. Designafing an application complete does not
preclude the board from requesting or accepfing additional
information,

“Draft permit” means the version of a permit for which
the board offers public participation under § 120-08-0523 or
affected state review under § 120-08-0525.

“Emissions allowable under the permit” means a
federally or sitate enforceable permit term or condition
determined at Issuance to be required by an applicabie
requirement that establishes an emissions limit (including
a work praclice standard) or a federally and state
enforceable emissions cap that the source has assumed io
avoid an applicable requirement to which the source
would otherwise be subject.

“Emissions umnit” means any part or activity of a
stationary source that emits or has the potential to emit
any regulated air pollutani. This term is nof meant fo
alter or affect the definition of the term “unit” in 40 CFR
Part 72,

“Federally enforceable” means all limitations and
conditions which are enforceable by the administrafor,
including the following:

a. Requirements developed pursuamt to the
provisions of § 111 or § 112 of the federal Clean
Air Act and adopled into the provisions of Parfs IV,
V or VI

b. Requirements adopted by the board and approved
by the administrator info ihe Siate Implementation
Plan;

¢c. Any permit reguirements established pursuant to
(i) 40 CFR 5221 or (i) Part VIHI, with the
exception of lerms and conditions egtablished (o
address applicable state requirements;, and
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d. Any other applicable federal reguirement.

“Final permit” means the version of a permit issued by
the board under this rule that has complefed all review
procedures required by §§ 120-08-0523 and 120-08-0525.

“Fugitive emissions” are those emissions which cannot
reasonably pass through a stack, chimney, vent, or other
functionally eguivalent opening.

“General permit” means a permit issued under this rule
that meets the requiremenis of § 120-08-0508.

“Hazardous air pollufant” means an air polhntant lo
which rno ambient air quality sftandard is applicable, which
causes or coniributes fto air pollution which may
reasonably be anticipated fo result in an increase in
mortalify or an increase in serious irreversible or
incapacitating reversible illness, and which is designated as
such in Appeadix U.

“Locality particilarly affected” means any locality which
bears any identified disproportionate material air quality
impact which would not be experienced by other localities.

“Major source” means:

a. For hazardous alr pollutants other than
radionuclides, any stationary source that emils or
has the potential o emit, in the aggregate, 10 fons
per year or more of any hazardous air pollutant or
25 tons per year or more of any combination of
hazardous air pollutants. Notwithstanding the
preceding senfence, emissions from any oil or gas
exploration or production well (with its associated
equipment) and emissions from any pipeline
compressor or pump station shall not be aggregated
with emissions from other similar unifs, whether or
not such units are in a configunous area or under
common conirel, to determine whether such unifs or
stations are major sources.

b. For air polluiants other fhan hazardous air
pollutants, any stationary source that directly emils
or has the pofential to emit 100 fons per year or
more of any air pollufant (including any major
source of fugitive emissions of any such pollutant).

The fugitive emissions of a stationary source shall
not be considered in determining whether it is a
major stationary source, unless the source belongs to
one of the following categories of stationary source:

(1) Coal cleaning planis (with thermal dryers).
(2} Krafi pulp mills,

(3) Poriland cement plants.

(4) Primary zinc smeliers. -

{8) Iron and steel mills,

(6) Primary aluminum ore reduction plants.
(7) Primary copper smelters.

(8} Municipal incinerators capable of charging more
than 250 fons of refuse per day.

(%) Hydrofiuoric, sulfuric, or nitric acid plants.

(10) Petroleum refineries.

(11} Lime plants.

(12) Phosphate rock processing plants.

(13} Coke oven batieries.

(14) Sulfur recovery planis.

{15) Carbon black plants (furnace process).

(16) Primary lead smelters.

(17} Fuel conversion plant.

(18) Sintering plants.

(19) Secondary metal production plants.

(20) Chemical process plants.

(21) Fossil-fuel boilers (or combination thereof)
totaling more than 250 million British thermal units

per hour heat input.

(22) Petroleum storage and f(ransfer units with a
total storage capacily exceeding 300,000 barrels.

(23) Taconite ore processing plants.
(24) Glass fiber processing plants.
{25) Charcoal production plants.

(28) Fossil-fuel-fired steam electric plants of more
than 250 million British thermal units per hour heat
Inp,

(27) All other stationary source calegories subject o
the provisions of Rule 5-5 or Rule 6-1, but only with
respect fo those air pollutants that are regulated for
that category.

c¢. For ozone nonattainment areas, any source with
the potential to emit 100 tons per year or more of
volatile organic compounds or oxides of nitrogen in
areas classified as “marginal” or “moderate,” 50
tons per year or more in areas classified as

“serious,” 23 tons per year or more In areas
classified as ‘“severe,” and 10 fons per year or more
in areas classified as “exireme’”; except that the
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references in this definition to nitrogen oxides shall
not apply with respect to ary source for which the
administrator has made a finding that requirements
under § i82(f) of the federal Clean Air Act (NOx
requirements for ozome nonatfainment areas) do not

apply.

“Malfunction” means any sudden and unavoidable failure
of alr poliution control equipment or process equipment or
of a process to opersite in a normal or usual manner that
(i) arises from sudden and reasonably unforeseeable
events beyond the contrel of the source, including acts of
God, (ii) causes an exceedance of a technology-based
emission limitation under the permit due fo uvnavoidable
increases in emissions attributable to the failure and (iif)
requires immediate corrective action to restore normal
operation, Failures that are caused entirely or in part by
poor maintenance, careless operation, or any other
preventable upset condifion or preventable equipment
breakdown shall not be considered malfunctions.

“Nonattainmeni cendition” means a condition where any
area Is shown by air quality monitoring data or by an air
quality impact analysis (using modeling or other methods
determined by the board to be reliable) fo exceed the
levels allowed by the ambient air quality standard for a
‘given pollutant, regardless of whether such demonstration
is based on current or predicted emissions data.

“Permit,” unless the context suggesits otherwise, means
any permit or group of permils covering a source subject
to this rule that is issued, renewed, amended, or revised
pursuant fo this rule,

“Permit modification” means a revision lo a permit
issued under this rule that meets the requirements of §
120-08-0517 on minor permif modifications, § 120-08-0518
en group processing of minor permit modifications, or §
120-08-0518 on significant modifications.

“Permit revision” means any permit modification fhat
meets the requirements of §§ 120-08-0517, 120-08-0518 or §
120-08-0519 or any administrative permif amendment that
meels the reguirements of § 120-08-0516.

“Potential fo emit” means the maximum capacity of a
stationary source to emnit amy air pollutant under its
physical and operational design. Any physical or
operational limitation on fhe capacity of a source to emit
an air pollutant, including air pollution control equipment
and restrictions on howrs of operation or on the iype or
amount of material combusted, stored, or processed, shall
be treated as pari of ifs design if the limitation is state
and federally enforceable.

“Proposed permit” means the version of a permit that
the board proposes {o Issue and forwards fo the
administrator for review In compliance with § 120-08-0525.

“Regulated air pollutant” means any of the following:

a. Nitrogen oxides or any volatile organic compotnd.

b, Any poilutant for which 4n ambient air qualify
standard has been promulgated.

¢. Any pollutant subject to any standard promulgaied
under Parts IV or V as adopted pursuant to the
requirements of § 111 of the federal Clean Air Act

d. Any Class I or II substance subject to a standard
promulgated under or established by Title VI of the
federal Clean Air Act concerning stratospheric ozone
protection.

e, Any pollutant subject fo a standard promulgated
under or other requiremenis established under § 112
of the federal Clean Air Act concerning hazardous
air pollutants.

f. Any toxic pollutant.

“Renewal” means the process by which a permit is
reissued at the end of its term.

“Responsible official” means one of the feliowing:

a. For a business eniily, such as a corporation,
association or cooperative:

(1) The president, secretary, treasurer, or
vice-president of the business entily in charge of a
principal business function, or any other person who
performs similar policy or decision making functions
for the business entity, or

(2) A duly authorized representative of such
business entity if the representative is responsible
for the overall operation of one or more
manufacturing, production, or operating faciiities

applying for or subject lo & permit and either: (i)
the facilities employ mwore than 25¢ persons or have
gross annual sales or expenditures exceeding $25
million (in second quarter 1980 dollars); or (i) the
authority to sign documenfs has been assigned or
delegated to such represeniative in accordance with
procedures of the business entity and the delegation
of authority is approved in advance by the board;

b. For a partnership or sole proprietorship: a
general pariner or the proprietor, respectively;, or

c. For a municipality, state, federal, or other public
agency: either a principal execulive officer or
ranking elected official. A principal executive officer
of a federal agency Iincludes the chief execuiive
officer having responsibilily for the overall
operations of a principal geographic unit of the

agency {e.g., a regional adminigirator of EPA).

“State enforceable” means all limitations and condifions
which are enforceable by the board, including (hose
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wiremenis  developed pursopant fo §  126-02-1],
reguirements within any applicable order or variance, and
any permilt reguirements established pursuant to Part VIII

“Stationary source” means any building, structure,
facility or instailation which emits or may emit any
regulated air poliufant. A stationary source shall include
all of the pollutani-emilting activities which belong fo the
same indusirial grouping, are located on one or more
contiguous or adjacent properties, and are under fthe
control of the same person (or persons under commnon
conirol}) except the activities of any vessel
Bollntant-emitting activities shall be considered as pait of
the same industrial grouping if they belong fo ihe same
“Major Group” (Le, which have the same two-digit code)
as described in the Standard Industrial Classification
Manual {see Appendix M),

“Toxic pollutant” means any air pollutant for which ne
ambient alr quallly standard has been established and
which Is designated as such in Appendix V. Particuiate
matter and volatile organic compounds are not toxic
poliutants as geaeric classes of substances but individual
subgtances within these classes may be foxic peollutants
because of fheir toxic properties.

“Uncontrolied emissions” means the emissions from a
source when operating at maximum capacity without air
pollution  control equipment. Air polintion conirol
equipment includes confrol equipment which is not vifal to
its operation, excepi thal ifs use enables the source lo
cenform fo applicable air pollution control laws and
regulations. Annual uncontroiled emissions shall be based
on the maximum annual rated capacity (based on 8,760
hours of operativn per year) of the source, unless the
spurce is subject fo siate and federally enforceable permit
conditions which Iimit the annual hours of operation.
Enforceable permit conditions on the type or amount of
material combusted or processed may be Uused in
determining (he uncontrolled emissions of a Source.
Secondary emissions do not count in determining the
unicontrolled emissions of a sfalionary source.

§ 120-98-0505. General,

A, No permilt may be issued pursuant fo lhis rule until
the rule has been approved by the administrator, whether
fuil, interim, partial or otherwise.

B Excepi for subsection A of (his secfion, no provision
of these regulations shall limif the power of fhe board fo
issee a0 operpting permif pursuant to fhis rule in order to
remedy a condition that may cause or coniribule to the
endangarment of human health or welfare or o remedy a
aonattaiament coudifion or both.

. The board may combine lhe requirements of and the
permit for a source subject fo § 120-08-04 with the
requirements of and the permit for a source subject to
this rule.

§ 120-08-0504. Applications.

A. A single application is required identifying each
emvission unit subject to this rule. The application shall be
submitfed according to the requirements of this section, §
120-08-0505 and procedures approved by the board. Where
several units are included in one stationary source, a
single application covering all units in the source shall be
submitted. A separate application is required for each
stationary source subject to this rule.

B. For each stationary source, the owner shall submit a
timely and complete permit application in accordance with
subsections C and D of this section,

C. Timely application.

1. The owner of a sifafionary source applying for a
permil under this rule for the first time shall submit
an application within 12 months after the source
becomes subject fo this rule, except that stationary
sources not deferred under § 120-08-0501 D shall
submit their applications between Sepfember 15, 1994,
and November 15, 1985, on a schedule to be
determined by the department. A notice of the
availability of the list of sources or source cafegories
required to file applications shall be published by
January 15, 1994

2. New source review.

a. The owner of a source subject to the
requirements of § 112(g)(2} (construction,
reconstruction or modification of sources of

hazardous air pollutants) of the federal Clean Air
Act or to the provisions of §§ 120-08-01, 120-08-02, or
§ 120-08-03 shali file a complete application to
obtain the permit or permit revision within 12
months affer commencing operation. Where an
existing permil issued under this rule would prohibit
such construction or change in operation, the owner
shall obtain a permit revision before commencing
gperation.

b, The owner of a source may file a complete
application to oblain the permilt or permit revision
under this rule on the same date the permit
applicafion is submitted under the requirements of §
1i2{(g)(2) of the federal Clean Air Act or uander §§
120-08-01, 120-08-92, or § 120-08-03.

3. For purposes of permil renewal, the owner shall
submil an application at least six months prior (o the
dafe of permii expiration.

D. Complete application.
1. Te be determined complete, an application shail

centain  all  information required pursuant fo §
120-08-0505,
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2. Applications for permit revision or for permit
reopening shall supply information reguired under §
120-08-0505 ondy if the information is related fo the
proposed change.

3. Within 45 days of receipt of the application, the
board shall notify the applicant in writing either thai
the application is or ls not complete. If the application
is determined not fo be complete, the board shall
provide (i) a list of the deficiencies in the notice and
(i) a determination as o whether the application
coniains sufficlent information io begin a review of
the application.

4. If the board does not notify the applicant in writing
within 60 days of receipt of the application, the
application shail be deemed to be complete.

5. For minor permit modifications, a completeness
determination shall not be reguired.

6. If, while processing an application that has been
determined o be complete, the board finds [(hat
additional information i necessary fo evaluate or take
final action on that application, it may request such
information in writing and sei a reasonable deadline
for a response.

7. The submittal of a complete application shall not
affect the requirement (that any source have a
preconstruction permit under §§ 120-08-01, 120-08-02, or
§ 120-08-03.

8. Upon notification by the board that the application
is complete or after 60 days following receipt of the
application by the board, the applicant shall submit
three additional copies of the complete application fo
the board.

E. Duly fo supplement or correct application.

1, Any applicant who fails to submif any relevant facts
or who has submifted Incorrect information in a
permit application shall, upon becoming aware of such
failure or Incorrect submittal, prompily submit such
supplementary facis or corrected information.

2. An applicant shall provide additional information as
necessary to address any requirements that become
applicable i{o the source after the date a cemplete
application was filed bul prior to release of a draft
permit.

F. Application shield.

I. If an gapplicant submiits a limely and complete
application for an initial permit or refnewal under this
section, the failure of the source to have a permit or
the operafion of the source Wwithout a permit shall not
be a violation of this rule until the board takes final
action on the application under § 120-08-0511.

2. No source shall operaie after the fime that it s
required to submit a tmely and complete application
under subsections € and D of this section for a
renewzl permit, except in compliance with a permit
issued under this rule.

3. If the source applies for a minor permif
modification and wanls fto make the change proposed
under the provisions of either § 120-08-0517 F or §
120-08-0518 E, the failure of the source fo have a
permit modification or the operation of the source
without a permit modification shall not be a viglation
of this rule until the board takes final action on ihe
application under § 120-08-0511.

4, If the source notifies the board that it wanifs to
make an operational flexibility permit change under §
120-08-0524 A, the fallure of the source fo have a
permit modification or operation of the source without
a permit modification for the permit change shall not
be a violation of this rule unless the board notifies ithe
source thai the change is not a permif change as
specified in § 120-08-0524 A | a.

5. If an applicanf submits a timely and complete
application under fhis section for a permit renewal but
the board fails to issue or deny the renewal peiniif
before the end of the term of the previous permit, (i)
the previous permit shall not expire until the renewal
permit has been issued or demied and (i} all the
terms and conditions of the previous permif, including
any permit shield granted pursuant to § 120-08-6510,
shall remain in effect from the date the application is
determined to be complete until the rencwal permit is
issued or denied.

6. The protection under subdivisions F | and F § (i)
of this section shall cease fo apply If, subseguent lo
the completeness deferminafion made pursuani o
subsection D of this section, the applicant fails lo
submit by the deadline specified in writing by the
board any additional information identified as being
needed to process the application.

G. Signalory and certification requirements,

1. Any application form, reporf, compiiance
certification, or other document required {to be
submitted to the beard under this rule shall be signed
by a responsible official.

2. Any person signing a document reguired to be
submitted to the board under this rule shall make the
following certification:

‘T certify under penally of law that this document
and all attachments were prepared under my
direction or suypervision in accordance with a system
designed fo assure that qualified personnel! properly
gather and evaluate the Informafion submiffed.

Based on my inguiry of the person or persons who
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manage (he 3system, or those persons directly
responsible for gathering and evaluating the
information, the information submitted is, fo the best
of my knowledge and pelief, true, accurate, and
complefe. I am aware that there are significant
penalties for submilting false information, including
the possibility of fine and imprisonment for knowing
violations.”

§ 120-08-0505. Application information required,

A The board shall furpish application forms fo
applicants,

B. Each application for a permit shall include, but not
be Iimited {o, the information listed In subsections C
through K of this section.

C. Ydentifving information.

I. Company name and address (or plant name and
address if different from the company name), owners
name and agent, and telephone number and names of
plant site manager or contact or both.

2. A description of fhe sopurce’s processes and products
(hy Standard Induostris! Classification Code) including
any associated with each alternate scenario identified
by the source.

D. Emissions-related information.

1, All emissions of pollutanfs for which the source is
major and all emissions of regulated air pollutants.

a. A permit application shall describe all emissions
of regulated air pollutants emitted from any
emissions unit except for those emissions units and
entissions Ievels listed as insignificant activities in
Section IT of Appendix W.

(1) Any emissions unit exempted Ifrom the
reguirements of this subsection because the
emissions level of the unif is deemed o be
insignificant under Section II B of Appendix W shall
be listed in the permit application and identified as
an insignificant activity. This requirement shall not
apply to emissions units listed in Section II A of
Appendix W.

(23} Regardiess of the emissions levels listed in
Section I1 B of Appendix W, the emissions from any
emissions unif shall Dbe included in the permit
application If the omission of those levels from ithe
application would inferfere with the defermination
or imposition of any applicable requirement or the
calculation of permit fees.

B Emissions shall be calculated for uncontrolied,
potential or actual emissions as required by the
hoard.

¢. Fugitive emissions shall be included in the permit
application regardiess of whether the Source
category in question is included in the list of
sources coniained in the definition of major source.

2. Additional informaltion related to the emissions of
air pollutants sufficient fto verify which requiremenis
are applicable to the source, and other information
necessary to collect any permit fees owed under the
fee schedule approved purspant fto Rule 86 as
required by the board. Identification and description
of all points of emigsions described in subdivision D 1
of this secfion in sufficient delaii to esiablish the basis
for fees and applicabilify of requirements of these
regulations and the federal Clean Alr Act.

3. Emissions rates in tons per year and in such terms
as are necessary fto establish compliance consistent
with the applicable standard reference test method.

4. Information needed to determine or regulate
emissions as follows: fuels, fuel use, raw malerials,
production rafes, and operating schedules,

5. Identification and description of air poliution conirol
equipment and compliance monitoring devices or
activities.

6. Limitations on source operation affecting emissions
or any work practice standards, where applicable, for
all regulated air pollutanis at {he source.

7. Other information required by any applicable
reguirement (including Informafion related to stack
height limitations required under § 120-04-02 I or §
120-05-02 H).

8. (Calculations on which the information in
subdivisions D 1 through 7 of this section Is based.
Any calculafions shall include sufficient detail to
permit assessment of the validity of such calculations.

8. Any informalion or analysis that the board deems
necessary to review the air guality impact of the
source.

E. Air peliufion confrol reguirements,

1. Citation and description of all applicable
requirements,

2. Description of or reference io any applicable test
method For detfermining compliance with each
applicable requirement.

F. Additional Information.

1. Other specific information that may be necessary to
implement and enforce other regquiremenits of these
regulations and the federal Clean Air Act or fto
determine the applicability of such requirements.
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2. Any additional information or documentation that
the board deems necessary to review and analyze the
alir pollution aspecis of the source.

G. An explanation of any proposed exemptions from
otherwise applicable requirements.

H. Additional information as determined to be necessary
by the board to define alfernative operating scenarios
identified by the source pursuant to § 120-08-0507 J or to
define permit terms and conditions implementing
operational flexibility under § 120-08-0524.

I Compliiance plan.

1. A description of the compliance status of the source
with respect to all applicable requirements.

2. A description as follows:

a. For applicable reguirements with which the
source Is in compliance, a stafement that the source
will continue to comply with such reguirements.

b. For applicable reqguirements that will become
effective during the permif ferm, a statement that
the source will meet such requirements on a timely
basis.

¢. For applicable reguirements for which the source
is not in compliance at the time of permit issuance,
a narrative description of how the source will
achieve complignce with such requirementis.

3. A compliance schedule as follows;

& For applicable requirements with which fhe
source is in compliance, a statement thal the source
will continue to comply with such requirements.

b. For applicable requirements that will become
effective during the permit term, a statement thai
the source will meet such requiremenis on a timely
basis. A stafement that the source will meet in a
timely manner applicable requiremenis that become
effective during the permit term shall satisfy this
provision, unless a more detailed schedule Is
expressly required by the applicable requiremeni or
by the board if no specific requirement exists.

¢. A schedule of compliance for sources that are not
in compliance with all applicable requirements at
the time of permit issuance. Such a schedule shall
Include a scheduie of remedial measures, including
an enforceable seguence of actions with milestones,
leading to compliance with any applicable

requiremenis for which the source will be in
noncompliance at the time of permit issuance. This
compliance schedule shall resemble and be at least
as siringent as that contained in any judicial consent
decree or board order to which the source is

subject. Any such schedule of compliance shall be
supplemental to, and shall not sanction
noncompliance with, the applicable requiremenis on
which it is based.

4. A schedule for submigsion of certified progress
reports no less frequently than every six months for
spurces required to have a schedule of compliance lo
remedy a violation.

J. Compliance certification.

1. A cerfification of compliance with all applicable
requirements by a responsible official or a plan and
schedule to come info compliance or both as required
by subsection I of this section.

2. A stalement of methods used for determining
compliance, including a description of monitering,
recordkeeping, and reporting requiremenis and {fest
methods.

3. A schedule for submission of compliance
certificafions during the permit term, fo be submifted
no less frequently than annually, or more frequently if
specified by the underlying applicable requiremen! or
by the board.

4. A siatement indicating the source Is in compliance
with any applicable federal requiremenis concerning
enhanced monitoring and compliance certification.

K. If applicable, a statement indicaling that the source
has complied with the applicable federal reguirement fo
register a risk management plan under § 112 (r)(7) of the
federal Clean Air Act or, as required under subgection I of
this section, has made a statement in the source’s
compliance plan that the source intends to comply with
this applicable federal requirement and has set &
comipliance schedule for registering the plan.

L. Regardiess of any other provision of this section, an
application shall contain all information needed to
determine or to impose any applicable reguirement or to
evaluate the fee amount required under the schedule
approved pursuant to Rule 8-6.

§ 120-08-0506. Emission caps.

A, The board may establish an emission cap for sources
or emissions units applicable under this rule for the
following reasons:

1. When the applicant requests fhat a cap be
established.

2. When the board determines that the source emilting
at allowable levels under these regulations results or
will result in a violation of an ambient air guality
standard.
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3. When the board determines it necessary fo correct
a nonattainment condition.

B. The criteria in subdivisions B ! through B 5§ of this
section shall be mel in establishing emission standards for
emission caps to the extent necessary to assure that
emissions levels are met permanently.

1. If an emissions unit was subject to emission
standards prescribed in these regulations prior to the
date the permit is issued, a standard covering the
emissions unilt and pollutants subject to the emission
standards shall be incorporafed into the permit issued
under this rule.

2. A permit issued under this rule may also contain
emission standards for emissions uniis or pollutants
that were not subject to emission standards prescribed
in these regulations prior to the Iissuance of the

those deemed insignificant in Appendix W.

2. For any source other than a mafor source subject
to this rule, the board shall include in the permit all
applicable requirements that apply to emissions units
that cause ihe source lo be subject to this rule.

3. Fugitive emissions shall be included in the permit
regardless of whether the source calegory in question
is included in the list of sources conifained in the
definition of major source.

4 Each permit issued under this rule shall include,
but not be limited to, the elements listed in
subsections B through N of this section.

B. Emission limifations and standards.

Each permit shall contain terms and conditions seiting

permit. out the following requiremenits with respect to emission
limitations and standards:

3. Each standard shall be based on averaging time
periods for the standards as appropriate based on
applicable air quality standards, any emission standard
applicable to the emissions unit prior to the date the
permit Is issued, or the operation of the emissions
unit, or any combination thereof. The emission
standards may include the level, quantily, rate, or
concentration or any combination thereof for each
affected pollutant.

4 In no case shall a standard resulf in emissions
which would exceed the lesser of the following:

a. Allowable emissions for the emissions unit based
on emission standards applicable prior to the date
the permit is issued.

b. The emissions rate based on the potential to emit
of the emissions unit.

5. The standard may prescribe, as an alternafive to or
a supplement to an emission limitation, an equipment,
work practice, fuels specification, process materials,
maintenance, or operational standard, or any
combination thereof.

C. An emissions standard may be changed fo allow an
increase in emissions level provided the amended standard
meets the requirements of subdivisions B 1 and B 4 of this
section and provided the increased emission levels would
not make the source subject to §§ 120-08-01, 120-08-02 or §
120-08-03, as appropriate.

§ 120-08-0507. Permit cosntent,
A. General
1. For major sources subject to this rule, the board

shall include in the permit all applicable requirements
for all emissions units in the major source except

1. Emission limitations and standards, including those
operational requirements and limitations that assure
compliance with all applicable requirements at the
time of permit issuance.

a. The permit shall specify and reference {he origin
of and authority for each term or condifion and
shall identify any difference in form as compared to
the applicable requirement upon which the term or
condition is based.

b. If applicable requirements contained in these
regulations allow a determination of an alternative
emission limit at a source, equivalent to that
confained in these regulations, to be made in the
permit issuance, renewal, or significant modification
process, any permit containing such equivalency
determination shall contain provisions fo ensure that
any resulting emissions limit has been demenstrated
to be quantifiable,  accountable, enforceable, and
based on replicable procedures.

2. Provisions relating to emission limitations and
standards as follows:

a. The source shall operate without causing a
violation of the applicable provisions of these
regulations.

b. The source shall not cause or centribute io a
violation of any applicable ambient air guality
stapdard.

¢. The source shall operate in conformance with
any applicable control strategy, including any
emiggions standards or limitations in fhe State
Implemeniation Plan in effect at the time that a
complete application is submifted so as not o

prevent or interfere with the attainmeni or
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. recordkeeping requiremenis and requiring, where
applicabie, the following:

imaintenance of any applicable ambient air quality
standard.

a. Records of menitoring information that include
the following:

C. Equipment specifications and operating parameters.

Esch permif shall contain terms and condifions setting
out the following requirements with respect to equipment
specifications and operating parameters:

(1} The dafe, place as defined in the permit, and
time of sampling or measurementis.

1. Specifications for permitied equipment, identified as
thoroughly as possible. The identification shall include,
but not be limited to, type, rated capacily, and size.

3. Specifications for air poilution control eguipment
installed or fo be installed and the circumstances
under which such eguipment shall be operated.
3. Specifications for air pollution control equipment
operating parameters, where necessary fo ensure that
the required overall control efficiency is achieved.

D. Duration.

Each permit skall contain a condition setting oul the
expiration date, refiecting a fixed term of five years.

E. Monitoring.

Each permit shall contain terms and conditions setting

out the following requirements with respect to monitoring:

1. All emissions monitoring and analysis procedures or
test methods required under the applicable
requirements, including any procedures and methods
promulgated pursuant to § 504(b) or § li4(a)(3) of
the federgl Clean Air Act concerning compliance

monitoring, including enhanced compliance monitoring.

2, Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental
monitoring (which may consistf of recordkeeping
designed to serve as moniloring), periodic monitoring
sufficient to yield reliable data from the relevant time
period that are representative of the source’s
complignce with the permit, as reported pursuant to
subdivision F 1 a of this section. Such monitoring
requirements shail assure use of terms, fest methods,
units, averaging periods, and other statistical
conventions consistenf with the applicable requirement.
Recordkeeping provisions may be sufficient fo meet
the requirements of subdivision E 2 of this section.

(2) The date(s) analyses were perforied.

(3) The company or eatity thali performed the
analyses.

(4) The analytical fechnigues or metheds used.
(5) The resulis of such analyses.

(6) The operating conditions existing at the time of
sampling or measurement.

b. Retention of records of all monitoring data and
support Information for at least five years from the
date of the monitoring sample, measuremeni, report,
or application, Support information Includes all
calibration and maintenance records and all original
strip-chart recordings for confinuous monitoring
instrumentation, and copies of all reports required
by the permit.

2. To meet the requirements of subsection E of this
section with respect fe reporting, the permit shall
contain terms and conditions setfing out all applicable
reporting requirements and requiring the following:

a. Submitial of reports of any regquired monitoring
at least every six months. All instances of deviations
from permit requirements must be clearly identified
in such reports. All required reporis must be
certified by a responsible official consistent with §
120-08-0504 G.

b. Prompt reperting of deviations from permit
requirements, including those attributable to upset
conditions as defined in the permii, the probable
cause of such deviations, and any corrective actions
or preventive measures faken. The board shall
define “prompt” in the permif condition in relation
to (i) the degree and type of deviation likely to
occur and (ii) the applicable requirements.

G. Enforcement,

3. As necessary, requirements concerning the use,
mainlenance, and, where appropriate, installation of
monitoring equipment or methods.

Fach permif shall contain terms and condifions with
respect to enforcement that staile the following:
F. Recordkeeping and reporting. I. If amy condition, regquirement or portion of the
permit is held Invalid or inapplicable under any
circumstance, such invalidity or inapplicabilify shall
not affect or impair the remaining conditions,
requirements, or porticns of the permit.

1. To meet the requiremenis of subsection E of this
section with respect to recordkeeping, the permif shall
contain terms and conditions setting oui all applicable
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2. The permittee shall comply with all conditions of
the permit. Any permit noncompliance constifufes a
violation of the federal Clean Air Act or the Virginia
Air Pollution Control Law or both and Is grounds for
enforcement action; for permit termination, revocation
and reissuance, or modification; or for denial of a
permit renewal application.

3. It shall not be a defense for a permittee in an
enforcement action that it would have been necessary
to halt or reduce the permified activity in order to
maintain compliance With the conditions of ({this
permit.

4. The permit may be modified, revoked, reopened,
and reissued, or terminated for cause as specified in
§§ 120-08-0507 L, 120-08-0520 and 120-08-0522. The
filing of a request by the permiftee for a permit
modification, revocation and reissuance, or
lermination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit
condition.

5. The permit does not convey any property rights of
any sort, or any exclusive privilege.

6. The permiilee shall furnish to the board, within a
reasonable time, any information that the board may
request in writing to determine whether cause exists
for modifying, revoking and reissuing, or terminating
the permit or to determine compliance with the
permit. Upon request, the permittee shall also furnish
to the board copies of records required to be kept by
the permii and, for information claimed fo be
confidential, the permitfee shall furnish such records
to the board along with a claim of confidentiality.

a. All terms and conditions required under this
Section except subsection N shall be included io
determine compliance.

b. The permit shield described in § 120-08-0510 shali
extend to all terms and conditions that allew such
increases and decreases in emissions.

¢. The owner shall meef ail applicable requirements
including the requirements of this ruie

J. Alternative operating scenarios.

Each permit shall confain terms and conditions setting
oul reguirements with respect to reasonably anticipated
operating scenarios when Identified by the source in ifs
application and approved by the board. Such reguiremenis
shall include but not be limited to the following:

1. Contemporaneously with making a change from one
operating scenario to another, the source shall record
in a log at the permilted facility a record of the
scenarjo under which it is operating.

2. The permit shield described in § 120-08-0510 shali
extend to all terms and conditions under each such
operating scenario.

3. The terms and conditions of each such alternative
scenario shall meet all applicable requirements
including the requirements of this rule.

K. Compliance.

Each permit shall contain terms and coadifions setiiag
out the following requiremenfs with respect fo compliance:

H. Permit fees. 1. Compliance certification, testing, monitoring,
reporting, and recordkeeping requirements sufficient to
Each permit shall contain a condition setting out the assure compliance with the terms and conditions of
requirement to pay permit fees consistent with the fee the permit. Any document (including reports) reguired
schedule approved pursuant to Rule §-6. in a permit condition to be submitted fo the board
shall contain a certification by a responsible official

I Emissions trading. that meeis the requirements of § 120-08-0504 G.

1. Each permit shall contain a condition with respect
to emissions trading fhat states the following:

No permit revision shall be required, under any
approved economic incentives, marketable permits,
emissions trading and other similar programs or
processes for changes that are provided for in the
peirmit.

2. Each permit shall contain the following terms and
conditions, if the permit applicant requests them, for
the (rading of emissions increases and decreases
within the permifted facility, to the extent that these
regulations provide for {irading such increases and
decreases without a case-by-case approval of each
emissions trade:

2 Inspection and eniry requiremenis that reguire thaf,
upon preseniation of credentials and other docimenis
as may be required by law, the owner shall allow the
board to perform the following:

a. Enter upen the premises where the source Is
located or emisgslons-related activity is conducied, or
where records must be kept under the terms and
conditions of the permit.

b. Have access to and copy, at reaspmable times,
any records that must be kept under the lerms and
conditions of the permit,

¢. Inspect at reasonable times any facililies,
equipment (including monitoring and air pollution
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d. Al compiiance certifications shall be submitted
by the permiftee to the adminisirator as well as fo
the board.

contre! equipment), practices, or operations
regulated or required under the permit.

d. Sample or monitor at reasonable times substances

or parameters for the purpose of assuring
compliance with the permit or applicable
reguirements.

3 A schedule of compliance consistent with §

e. Such additional requirements as may be specified
pursuant te §§ I114(a)(3} and 504(b) of the federal
Clean Air Act.

6. Such other provisions as the board may reglire.

120-08-0505 L

L. Reopening,
4. Progress reports consistent with an applicable
schedule of compliance and § 120-08-0505 I to be
submitted at least semiannually, or at a more frequent
period if specified in the applicable requirement or by

Each permit shail contain terms and conditions selling
out the following requirements with respect to reopening
the permit prior fo expiration:

the board. Such progress reports shall confain the
following:

a. Dates for achieving the activities, milestones, or
compliance reguired in the schedule of compliance,
and dates when such activities, milestones or
compliance were achieved.

b. An explanation of why any dates in the scheduie
of compliance were not or will not be me{, and any
preventive or corrective measures adopted.

5. Requirements for compliance certification with
terms and conditions contained in the permil
including emission limifations, standards, or work
practices. Permits shall include each of the following:

a. The frequency (not less than annually or such
more frequent periods as specified in the applicable
requirement or by the board) of submissions of
compliance certifications.

b. In accordance with subsection E of this section, a
means for assessing or monitoring the compliance of
the source with its emissions limitations, standards,
and work practices.

1. The permit shall be reopened if additional
applicable requirements become applicable to a major
source with a remaining permit term of three or more
years. Such a reopening shall be completed not later
than 18 months affer promulgation of the applicable
requirement. No such reopening Is required if ihe
effective date of the reguirement is Iater than the
date on which the permit is due to expire, unless the
original permit or any of ifs ferms and conditions has
been extended pursuant to § 120-08-0504 F.

2, The permif shall be reopened if the board or the
administrafor defermines thal the permif contains a
material mistake or that Inaccurate stafements were
made in establishing the emissions standards or other
terms or conditions of the permit.

J. The perinit shall be reopened if the administrator
or the board defermines that the permit must be
revised or revoked fo assure compliance with the
applicable requirementis.

M. Miscellaneous.

The permit shall conlain ferms and conditions pertaining

te other requirements as may be necessary o ensure
compliance with ihese regulations, the Virginia Air
Pollution Control Law and the federal Clean Air Ack

¢. A requirement that the compliance certification
incinde the following:

(1) The identification of each term or condition of N, Federal enforceability.

the permit that is the basis of the certification.
(2) The compliance status.

(3} Whether compliance was continuous or
intermittent.

(4) Consistent with subsection E of this section, the
method or methods used for determining the
compliance status of the source at the ftime of
certification and over the reporting period.

(5) Such other facis as the board may require fo
determine the compliance stalus of the source.

1. All terms and conditions in a permii, inciuding any
provisions designed te limit a source’s potential fo
emit, are enforceable by the adminisirator and citizens
under the federal Clean Air Act, excepi as provided in
subdivision N 2 of this section.

2, The board shali specifically designate as being only
state-enforceable any ferms and conditions included in
the permit that are not reguired under the federal
Clean Air Act or under any of its applicable federal
requirements. Terms and condifions so designated are
not subject lo the reguirements of § I120-08-0525
concerning review of proposed permils by EPA and
draft permits by affected states.
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3. The board may include as federally enforceabie
any provisions of the regulations that have been
submitted to the adminisirator for review to be
approved under the State Implementation Plan and
that have not yet been approved.

§ 120-08-0508. General permits.

A. Requirements for board issuance of a general permit

1. The board may issue a general permit covering a

source category containing numerous similar sources that
meet the following criteria:

a. All sources in the category shall be generally the
same in terms of operations and processes and emit
efther the same pollutants or those with similar
characteristics.

b. Sources shall not be subject to case-by-case
standards or requirements.

¢. Sources shall be subject to the same or
substantially similar requirements governing
operafion, emissions, monitering, reporting, or
recordkeeping.

2, Any general permit shall comply with all
requirements applicable to other permits issued under
this rule.

3. General permits shall (i) identify the criteria by
which sources may qualify for the general permit and
(ii} describe the process to use in applying for the
general permit.

4. The board shall not issue a general permit until the
requirements concerning notice and opportunity for
public participation under § 120-08-0523 and affected
state and EPA review under § 120-08-0525 have been
met. However, requirements concerning content of the
notice shall replace those specified in § 120-08-0523 C
and shall include, but not be limited to, the following:

a. The name, address and telephone number of a
department contact from whom interested persons
may obtain additional information including copies
of the draft general permit

b. The criteria to be used In determining which
sources qualify for the general permit.

c. A brief description of the source category that
the department believes qualifies for the general
permit including, but not limited fo, an estimate of
the number of individual sources in the category.

d. A narrative statement of the estimated air quality
impact coniributed by the source category covered
by the general permit including information
regarding specific pollutants and the total gquantity

of each emitted pollutant and the type and quantity
of fuels used, if applicable.

€. A brief description of the application process to
be used by sources to request coverage under the
general permit.

f. A brief description of the comment procedures
required by § 120-08-0523.

g A brief description of the procedures lo be used
fo reqguest a hearing as required by § 120-08-0523 or
the time and place of the public hearing if the
board determines to hold a hearing under §
120-08-0523 E 9.

B. Application for a general permit.

1. Sources that would qualify for a general permit
shail apply to the board for coverage under the ferms
of the general permit.

2. The application shall meet the requirements of fhis
rule and include all information necessary o
determine qualification for and to assure compliance
with the general permit.

3. Sources that become subject to the general permit
after it is issued fo other sources in the category
addressed by the general permit shall file an
application with the board using the application
process described in the general permii. The board
shall issue the general permii to the source if it
determines that the source meels the criteria set out
in the general permit.

C. Issuance of a general permit

1. The board shall grant the conditions and terms of
the general permit lo sources thai meet the criteria
set out in the gemeral permit covering the specific
Source category.

2. The issuance of a permit o a source covered by a
general permit shall not reguire compliance with the
public participation procedures under § I120-08-5523
and affected state and EPA review under §
120-08-0525.

3. A response fo each general permit appiication may
not be provided. The general permii may specify a
reasonable fime period after which a source that has
submitted an application shall be deemed fo be
authorized to operate under the general permit.

4. Sources covered under a general permit may be
issued an individual permit, lefter or certification.

5. Provided the individual permit, Iletter or
certification is located af the source, the source shail
not be required to have a copy of the general permit
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However, a copy of the general permit shall be
retained by the board or at the source’s corporate
headquarters in the case of franchise operations.

D. Enforcement.

1. Regardless of the permit shield provisions in §
120-08-0510, the source shall be subject to enforcement
action under § 120-08-0522 for operation withoul a
permit Issued under this rule if the source is later
determined by the board or the administrator nof to
qualify for the conditions and terms of the general
permit.

2. The act of granting or denying a request for
authorization to operate under a general permit shall
not be subject to judicial review.

§ 120-08-0509. Temporary sources.

A. The board may issue a single permil authorizing
emissions from similar operations by the same owner at
multiple temporary locations.

B. The operation shall be temporary and invelve at least
one change of location during the term of the permit.

C. Permits for temporary sources shall include the
foliowing:

!. Conditions that assure compliance with all
applicable requirements at all authorized locations.

2. A condition that the owner shall notify the board
not less than 15 days in advance of each change in
location.

3 Cenditions that ensure comipliance with all other
provisions of this rule.

§ 120-08-6510. Permit shield.

A. The board shall expressity include in a permit a
provision stating that compliance with the conditions of the
permit shall be deemed compliance with all applicable
requirements in effect as of the date of permil issuance
and as specifically identified in the permit,

B. The permit shield shall cover only the following:

I. Applicable requirements that are covered by terms
and conditions of the permit,

2. Any applicable requirement specifically identified as
being nof applicable to the source, provided that the
permit includes that defermination.

C. Nothing in fhis section or in any permil issued under
this rule shali alter or affect the following:

1. The provisions of § 303 of the federal Clean Air

Act (emergency orders), including the authority of the
administrator under that section,

2, The liabilily of an owner for any violation of
appiicable reguirements prior fo or al the time of
perinit issyance.

3. The ability of the administrator {o obtain
information from a source pursuant fv § 1i4 of the
federal Clean Air Act (inspections, monitoring, and
eniry) or the hoard pursuant to § 10.1-1315 of the
Virginia Air Pollution Control Law.

§ 120-08-0511. Action on permit application.

A A permif, permit modification, or renewal may be
issued only if all of the fellowing conditions have been
met:

1. The board has received a complete application for
a permif, permit medificaiion, or permit renewal,
except that a complete application need not be
received before Jssuance of a general permit under §
120-08-0508.

2. Except for modifications qualifying for minor
permit modification procedures under § 120-68-0517 or
§ 120-08-0518, the board has complied with the
requirements for public participation wunder §
120-08-0523.

3. Except for minor permit modification procedures
under § 120-06-0517 or § 120-08-0518, the board has
complied with the reguirements for notifying and
responding to affected stafes under § 120-08-0525.

4. The conditions of the permit provide for compliance
with all applicable requiremenis and the requirements
of this rule.

5. The adminisirator has received a copy of the
proposed permit and any notices required under §§
120-08-0525 A and 120-08-0525 B and has not objected
to issuance of the permif under § 120-08-0525 C within
the time period specified therein.

B. The board shall fake final action on each permit
application (including a request for permit modification or
renewal} no later than 18 months affer an application is
determined by the board fo be complele, with ihe
following exceptions:

1. For sources not deferred under § I20-08-0501 D,
one-third of the initial permits shall be issued in each
of the three years following the administrator's
approval of this rule.

2, For permit revisions, as required by the provisions
of §§ 120-08-0518, 120-08-0517, 120-08-0518 or §
120-08-0518.
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C. Issnance of permiis under this rule shall not take
precedence over or interfere with the issuance of
preconstruction permits under §§ 120-08-01, 120-08-02, or §
120-08-03.

D. The board shall provide a statement that sets forth
the legal and factual basis for the draft permit conditions
(including references to the applicable slatutory or
regulatory provisions). The board shall send this statement
to the administrator and to any other person who requests
it,

E. Within five days after receipt of the issued permit,
the applicant shall maintain the permit on the premises
for which the permit has been issued and shall make the
permit immediately available to the board upon request.

§ 120-08-0512. Transfer of permits.

A. No person shall transfer a permit from one location
to another, unless authorized under § 120-08- 0509, or from
one piece of equipment to another.

B, In the case of a transfer of ownership of a stationary
source, the new owner shall comply with any current
permit issued to the previous owner. The new owner shall
nofify the board of the change in ownership within 30
days of the {ransfer.

C. In the case of a name change of a stationary source,
the owner shall comply with any current permit issued
under the previous source name. The owner shall notify
the board of the change in source name within 30 days of
the name change.

§ 120-08-0513. Permit renewal and expiration.

A. Permits being renewed shall be subject to the same
requirements, including fthose for public participation,
affected state and EPA review, that apply to initial permit
issuance under this rule.

B. Permit expiration terminates the source’s right fo
operate unless a timely and complete remewal application
has been submitted consistent with § 120-08-0504.

C. If the board fails to act in a timely way on a permit
renewal, the adminisirator may invoke his authority under
§ 505(e) of the federal Clean Air Act to termninate or
revoke and reissue the permit.

§ 120-08-0514. Permanent shutdown for emissions trading.

A. The shutdown of an emissions unit is not creditabie
for purposes of emissions lrading unless a decision
concerning shutdown has been made pursuant to the
pertinent provisions of Part VIII, including subsections B
through D of this section.

B. Upon a final decision by the board that an emissions
unit is shut down permanently, the board shall revoke any

applicable permit by wriiten notification te the owner and
remove the ynit from the emission invenfory or consider
its emissions to be zero in any air quality analysis
conducted; and the unift shall pot commence operation
without a permit being issued under the applicable new
source review and operating permit provisions of Part
VIIIL

C. The final decision shall be rendered as follows:

1. Upon a determination that the emissions uait has
not operated for a year or more, the board shall
provide written notification to the owner (i) of iis
tentative decision that the unit is considered fo be
shut down permanently; (ii} that the decision shali
become final if the owner fails te provide, within
three months of the notice, wriffen response io the
board that the shutdown is not to be considered
permanent; and (iif) that the owner has a right to a
formal hearing on this issue before the board makes a
final decision. The response from the owner shall

include the basis for the asserfion thal the shutdown is
not fo be considered permanent, a projected date for
restart-up of the emissions unit and a regquest for a
formal hearing if the owner wishes lo exercise that
right.

2, If the board should find that the basis for the
assertion is not sound or the projected restart-up date
allows for an unreasonably long period of inoperation,
the board shall hold a formal hearing on the issue if
one is requested. If no hearing is requested, the
decision to consider the shuidown permanent shall
become final

D. Nothing in these regulations shall be construed fo
prevent the board and the owner from making a mutual
determination that an emissions unit is shutdown
permanently prior to any final decision rendered under
subsection C of this section.

§ 120-08-0515. Changes to permits,

A. Changes to a permit issued under this rule and
during its five-year term may be initiated by the permittee
as specified in subsection B of this section or by the hoard
or administrator as specified in subsection C of this
section,

B. Changes initiated by the permittee.

1. The permittee may initiate a change to a permit by
requesting an administrative permit amendment, a
minor permit modification or a significant permit
modification. The requirements for these permit
revisions can be found in §§ 120-08-0516 through
120-08-0518.

2. A request for a change by a permittee shail include
a statement of the reason for the propoesed change,
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C. Changes initiated by the administrator or the board.

The administrator or the board may initiate a change to
a permit through the use of permit reopenings as specified
in § 120-08-0520.

D. Permit term.

Changes to permits shall not be used to extend the term
of the permit.

§ 120-08-0516. Administrative permit amendments,

A. Administrative permit amendments shail be required
for and limited to the following:

1. Correction of {typographical or other harmiess
errors.

2. Identification of a change in the name, address, or
phone number of any person identified in the permit,
or of a similar minor adminisirative change at the
source.

3. Requirement for more frequent monitoring or
reporting by the permiliee.

4. Change in ownership or operational control of a
source where the board determines that no other
change in the permit is necessary, provided that a
written agreement containing a specific date for
transfer of permit responsibility, coverage, and labilily
between the current and new permittee has been
submitted to the board and the requiremenis of §
120-08-0512 have been fulfilled.

5. Incorporation info the permit of the requirements of
permits issued under §§ 120-08-01, 120-08-02, and
120-08-03 when §§ 120-08-01, 120-08-02, and 120-08-03
meet (i) procedural requirements substantially
equivalent to the reguirements of §§ 120-08-0523 and
120-08-0525 that would be applicable to the change if
it were subjeci to review as a significant permit

modification, and (ii) compliance requirements
substantially equivalent fto those confained in §
120-08-0507.

B. Administraiive permilt amendmeni procedures.

1. The board shall take final action on a request for
an administrative perinif amendment no more than 60
days from receipt of the request

2. The board shall incorporate the changes without
providing notice to the public or affected states under
§§ 120-08-0523 and 120-08-0525, except as provided in §
120-08-0523 A 2 However, any such permit revisions
shall be designated in the permit amendment as
having been made pursuant fo this section.

3. The board shall submit a copy of the revised

permil to the administrator.

4, The owner may implement the changes addressed
in the request for an adminisirative amendment
immediately upon submiltal of the request.

C. The board shall allow coverage by the permit shield
provisions of § 120-08-0510 for amendments made pursuant
to subdivision A 5 of this section.

§ 120-08-0517. Minor permif modifications.

A. Minor permit modification procedures shall be used
only for those permit modifications that:

1. Do not violate any applicable requirement;

2. Do not involve significant changes fo existing
monitoring, reporting, or recordkeeping requirements
in the permif such as a change to the method of
monitoring to be used, a change to the method of
demonstrating compliance or a relaxation of reporting
or recordkeeping requirements;

3. Do not require or change a case-by-case
determination of an emission limilation or other
standard, or a source-specific defermination for
lemporary sources of ambient impacts, or a visibility
or increment analysis;

4, Do not seek to establish or change a permit term
or condition for which there is no corresponding
underlying appilicable reguirement and that the source
has assumed to avoid an applicable reguirement to
which the source would otherwise be subject. Such
terms and conditions include:

a. A federally enforceable emissions cap assumed (o
avoid classification as & modification under §§
120-08-01, 120-08-02, 120-08-03 or § 112 of the federal
Clean Air Act and

b. An aiternative emissions Ilimit approved pursuant
to regulations promulgated under § 112(i)(5) of the
federal Clean Air Act

5. Are nof modifications under §§ 120-08-01, 120-08-02,
120-08-03 or under § 112 of the federal Clean Air Act
and

6. Are not reguired to be processed as a significant
modification under § 120-08-0518 or as an
administrative permit amendment under § 120-08-0516.

B. Notwithstanding subsection A of (his section and §
120-08-0518 A, minor permit modification procedures may
be used for permit modifications involving the use of
economic incentives, marketable permils, emissions irading,
and other similar approaches, to the extent that such
minor permit  modification procedures are explicitly
provided for in fhese regulations.
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C. Application. modification procedures.

An application requesting the use of minor permit d. Revise the draft permit modification and transmit
modification procedures shall meet the requirements of § to the administrator the new proposed permit
120-08-0505 for the modification proposed and shall include modification as required by § 120-08-0525 A.

all of ithe following:

1. A description of the change, the emissions resulting
from the change, and any new applicable
reqguirements that will apply if the change occurs,

2. A suggested draft permit prepared by the applicant.

3. Certification by a responsible official, consistent
with § 120-08-0504 G, that the proposed modification
meets the crifteria for use of minor permit
modification procedures and a request that such
procedures be used.

4. Completed forms for the board to use to notify the
administrator and affected states as required under §
120-08-0525.

D. Public participation and EPA and affected state

notification.

1. Within five working days of receipt of a complete
permit modification application, the board shall meet
its obligation under § 120-08-0525 A I and B 1l (o
notify the administrator and affected states of the
requested permit modification. The board shall
promptly send any notice reguired under § 120-08-0525
B 2 to the adminisirator.

2. The public participation requirements of §
120-08-0523 shall not extend to minor permit
modifications except as provided in § 120-08-0523 A 2.

E, Timetable for issuance.

I. The board may not Iissue a final permit
modification until after the administrator's 45-day
review period or until the administrafor has notified
the board that he will not object lo issuance of the
permit modification, whichever occurs first, although
the board can approve the permit modification prior
to that time,

2. Within 90 days of receipt by the board of an
application under minor permit modification
procedures or 15 days after the end of the 45-day
review period under § 120-08-0525 C, whichever is
Iater, the board shall do one of the following:

a. Issue the permil modification as proposed.
b. Deny the permil modification application.
¢. Determine that the requested modification does

not meet the minor permit modification criteria and
should be reviewed under the significant

F. Ability of owner to make change.

1. The owner may make the change proposed in the
minor permit modification application immediately
after the application is filed.

2, After the change under subdivision F 1 of ihis
section is made, and until the board fakes any of the
actions specified in subsection E of this section, the
source shall comply with both the applicable
requirements governing the change and the proposed
permit terms and conditions,

3. During the time period specified in subdivision F 2
of this section, the owner need not comply with the
existing permif terms and conditions he seeks to
modify. However, if the owner fails fo comply with
the proposed permit ferms and conditions during this
time period, the existing permit fterms and conditions
he seeks to modify may be enforced against him,

G. Permit shield.

The permit shield under § 120-08-0510 shall not extend
to minor permit modifications.

§ 120-08-0518. Group processing of miner permit
modifications.

A. Criteria.

Group processing of modifications may be used only for
those permit modifications that meet both of the following:

1. Permit modifications that meet the criteria for
minor permit modification procedures under §
120-08-0517 A.

2. Permit modifications that collectively are below the
threshold level as follows: 10% of the emissions
allowed by the permit for the emissions unit for which
the change is requested, 20% of the applicable
definition of major source in § 120-08-0502, or five
tons per year, whichever is least.

B, Application.

An application requesting the use of group processing
procedures shall meet the requiremenis of § 120-08-0505
for the proposed modifications and shall include ali of the
following:

1. A description of the change, the emissions resiuliing
from the change, and any new applicable
requirements that will apply if the change occurs,
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2. A suggesied draft permit prepared by the applicant. § 120-08-0518. Significant modification procedures.

3. Certification by a responsible official, consistent
with § 120-08-0504 G, that the proposed modification
nmeets the criteria for use of group processing
procedures and a request that such procedures be
used.

4 A list of the source’s other pending applications
awalting group processing and a determination of
whether the requested modification, aggregated with
these other applications,  equals or exceeds the
threshold set under subdivision A 2 of this section.

5. Certification, consistent with § 120-08-0504 G, that
the source has notified the administrator of [the
propesed modification. Such notification need contain
only a brief description of the reguested modification.

6. Completed forms for the board o use to notify the
administrator and afiected siates as required under §
120-08-0525.

C. Pubiic participation and EPA and affected state
notification.

1. On a quarterly basis or within five business days of
receipt of an application demonstrating that the
aggregate of the pending applications for the source
equals or exceeds the threshold level set under
subdivision A 2 of this section, whichever is earlier,

the board promptly shall meet its obligation under §
120-08-0525 A I and B 1 to notify the administrator
and affected states of the requested permit
modifications, The board shall send any notice
reguired under § 120-08-0525 B 2 to the administrator.

2. The public participation reguirements of §
120-08-0523 shall not extend to group processing of
minor permnit modifications except as provided in §
120-08-0523 A 2.

D, Timetable for issuance.
The provisions of § 120-08-0517 E shall apply to

modifications eilgible for group processing, except that the
board shall take one of fhe actions specified in §

A. Criteria.

1. Significant modification procedures shall be used for
applications requesting permit modifications that do
not qualify as minor permit modifications under §
120-08-05i7 or § 120-08-0518 or as adminisirafive
amendments under § 120-08-0516.

2. Significant modification procedures shall be used for
those permit modifications that:

a. Involve significant changes to existing monitoring,
reporting, or recordkeeping requirements in the
permil, such as a change {io the method of
monitering fo be used, a change fo the method of
demonstrating compliance or a relaxation of
reporting or recordkeeping reguirements.

b. Reguire or change a case-by-case determination
of an emission Emitation or other standard, or a
sourcespecific delermination for lemporary sources
of amblent Impacts made under Parts IV, V or VI,
or & visibility or Increment analysis carried out
viler Part VIIT of these regulations.

¢. Seek fo establish or change a permii term or
condition for which there is no corresponding
underiving applicable requiremen{ and that the
source has assumed {6 avoid an applicable
reguirement to which the source would otherwise be
subject. Such ferms and conditions include:

(1) A federally enforceable emissions cap assumed
to avoid classification as a modification under §§
120-08-¢1, 120-08-02, 126-08-03 or § 112 of the federal
Clean Air Act,

(2} An alternative emissions limit approved pursuant
to regulations promulgated under § 112(i)(5) of the
federal Clean Air Act (early reduction of hazardous
air pollutanis),

B. Application.

An application for a significant permit modification shall

120-08-0517 E 1 through E 4 within 180 days of receipt of  meet the requiremenis of §§ 120-08-0504 and I20-08-0505
the application or 15 days after the end of the 45-day for permit issuance and remewal for the mmodification
review period under § 120 08-0525 C, whichever is later. proposed and shall incinde the following:

E. Ability of owner to make change.

The provisions of § 120-08-0517 F shall apply fo
modifications eligible for group processing.

F, Permit shield.

The permit shield under § 120-08-0510 shall not extend
to minor permit modifications.

1. A description of the change, the emissions resulfing
from the change, and any new applicable
requirements that will apply if the change occurs.

2. A suggested draft permit prepared by the applicant.
3. Compleied forms for the board to use io nolify the

adminisirator and affected states as required under §
120-08-0525.
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C. EPA and affected state notification.

The provisions of § 120-08-0525 shall be carried out for
significant permit modifications in the same manner as
they would be for initial permit issuance and renewal.

D. Public parficipation.

The provisions of § 120-08-0523 shall apply fo
applications made under this section.

E. Timetable for issuance.

The board shall take final action on significant permit
modifications within nine months after receipt of a
complete application.

F. Ability of owner fo make change.

The owner shall not make the change applied for in the
significamt modification application until the modification is
approved by the board under subsection E of this section.

G. Permit shield.

The provisions of § 120-08-051¢ shall apply to changes
made under this section.

§ 120-08-0520. Reopening for cause.

A, A permit shall be reopened and revised under any of
the conditions stated in § 120-08-0507 L.

B. Proceedings to reopen and reissue a permit shall
follow the same procedures as apply to Initial permit
issuance and shall affect only those parfs of the permit for
witich cause {o reopen exists. Such reopening shall be
made as expeditiously as practicable.

C. Reopenings shall not be initiated before a notice of
such intent is provided to the source by the board al least
30 days in advance of the date that the permit is to be
reopened, except that the board may provide a shorter
time period in the case of an emergency.

D. Reopenings for cause by EPA.

1. If the administrator finds that cause exists lo
terminate, modify, or revoke and reissue a permit
pursuant to subsection A of this section, the
administrator shall notify the board and the permittee
of such finding in writing.

2. The board shall, wiithin 90 days after receipt of
such notification, forward to the administrator a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate. The
administrator may extend this 90-day period for an
additional 90 days if he finds that a new or revised
permit application i$ necessary or that the board must
require the permittee to submit additional information.

3. The administrator shall review the proposed
determination from the board within 80 days of
receipt.

4. The board shall have 90 days from receipt of an
objection by the adminisirator fo resolve any objection
that he makes and to terminate, modify, or revoke

and reissue the permit in accordance with the
objection.
5. If the board fails to submit a proposed

determination purstiant fo subdivision D 2 of this
section or fails to resclve any objection pursuant to
subdivision D 4 of this section, the administrator shall
terminate, modify, or revoke and reissue the permit
after taking the following actions:

a. Providing at least 30 days’ notice fo the permitiee
in writing of the reasons for any such action. This
notice may be given during the procedures in
subdivisions D 1 through D 4 of this section.

b. Providing the permittee an opportunity for
comment on the administrator’s proposed action and
an opportunity for a hearing.

§ 120-08-0521. Malfunction,
A. Effect of a malfunction.

A malfunction constitutes an affirmative defense to an
action brought for noncompliance with technology-based
emission limitations if the conditions of subsection B of
this section are met

B. Affirmative defense of malfunction.

The affirmative defense of malfunction shall be
demonstrated by the permitiee through properiy signed,
confemporaneous operating logs, or other relevant evidence
that show the following:

L. A malfunction occurred and the permittee can
identify the cause or causes of the malifunction.

2 The permitted facility was at the time being
properly operated.

3. During the period of the malfunction the permittes
took all reasonable steps fo minimize levels of
emissions that exceeded the emission sfandards, or
otfher requiremenis in the permit.

4. The permitlee submilied fo the board by the
deadlines established in subdivisions B 4 a and B 4 b
of fthis section a notice and written stalernent
conlaining a description of the malfunction, any sieps
taken to mitigate emissions, and corrective actions
faken, The notice f{fulfills the reguirement of §
120-08-6507 F 2 b to report prompily deviations from
permit requirements.

Vol. 10, Issue 7

Monday, December 27, 1993

1557



- Proposed Regulations

a. A nofice of the malfunction by facsimile
transmission, telephone or telegraph as soon as
practicable buf no later than four daytime business
hours of the time when the emission limitations
were exceeded due to the malfunction.

b. A written statement describing the malfunction no
later than seven business days following the day the
malfuncticn occurred.

C. In any enforcement proceeding, the permiftee seeking
to establish the occurrence of a malfunction shali have the
burden of proof.

D. The provisions of this section are in addition to any
malfunction, emergency or upset provision contained in
any applicable requirement.

§ 120-08-0522. Enforcement,
A, General

1. Pursuant to § 10.1-1322 of the Code of Virginia,
failure te comply with any condition of a permit shall
be considered a violation of the Virginia Air Pollution
Conirol Law.

2. A permit may be revoked or terminated prior to its
expiration date if the owner does any of the following:

a. Knowingly makes material misstatements in the
permit application or any amendments thereto.

b. Violates, fails, neglects or refuses to comply with
(i) the terms or condifions of the permit, (ii} any
applicable requirements, or (iii} the applicable
provisions of this rule.

¢. Causes emissions from the stationary source
which result in violations of, or interfere with the
aftainment and mainfenance of, any ambient air
quality standard; or fails to operate in conformance
with any applicable control strategy, including any
emission stapdards or emission limitations, in the
State Implementation Plan in effect at the time that
a complete application is submitted.

3. The board may suspend, under such conditions and
for such period of time as the board may prescribe,
any permit for any of the grounds for revocation or
termination contained in subdivision A 2 of this
section or for any other violations of these regulations.

B. Penaities.

1. An owner who violates, fails, neglects or refuses to
obey any provision of this rule or the Virginia Air
Pollution Control Law, any applicable requirement, or
any permit condition shall be subject to the provisions
of § 10.1-1316 of the Virginia Air Pollution Control
Law.

2. Any owner who knowingly violaies, fails, neglects or
refuses to obey any provision of this rule or the
Virginia Air Pollution Controi Law, any applicable
requirement, or any permit condition shall be subject
to the provisions of § 10.1-1320 of the Virginia Air
Polintion Control Law.

3. Any owner who knowingly makes any false
statement, representation or cerlification in any form,
in any notice or repost reguired by a permit, or who
knowingly renders inaccurate any required monitoring
device or method shali be subject to the provisions of
§ 10.1-1320 of the Virginia Air Pollution Control Law.

C. Appeals.

1. The board shall notify the apph’canf in writing of its
decision, with ils reasons, to suspend, revoke or
terminate a permit,

2. Appesl from any decision of the board under
subdivision C 1 of this section may be taken pursuant
to § 120-02-09, § 10.1-1318 of the Virginia Air Pollution
Contro! Law, and the Adminisirative Process Act.

D. The existence of a permii under fthis rule shall
constitute a defense of a violation of any applicable
provision of the Virginia Air Poliution Conirol Law or
these regulations if the permil coniains a condition
providing fhe permit shield as specified in § 120-08-0510
and if the requirements of § 120-08-051¢ have been mef.
The existence of a permilt shield conditfion shall not
relieve any owner of the responsibility to comply with any
applicable regulations, Iaws, ordinances and orders of
other governmental entitics having jurisdiction. Otherwise,
the exisience of a permit under this rule shall not
constitute a defense of a violation of the Virginia Air
Poliution Control Law or these regulations and shall not
relieve any owner of the responsibility fo comply with any
applicable regulations, laws, ordinances and orders of the
governmental entities having jurisdiction.

E, Inspections and right of eniry.

1. The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Control Law and § 120-02-30,
has the authorily fo require that air polintion records
and reports be made available upon request and fo
require owners to develop, mainfain, and make
available such other records and information as are
deemed necessary for the proper enforcememt of the
permits issued under fhis rule.

2, The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Control Law, has the
authority, upon presenting appropriate credentials to
the owner, o do the following:

a. Enter without delay and af reasonable times any
business establishment, construction site, or other
area, Wworkplace, or environment in the
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Commeonwealth; and

b. Inspect and investigate during regular working
hours and at other reasonable times, and within
reasonable limils and in a reasopable manner,
without prior notice, unless such notice is authorized
by the board or its representative, any such business
esiablishmeni or place of employmeat and all
pertinent coaditions, structures, machines, apparatus,
devices, equipment, and materials therein, and
guestion privately any such employer, officer, owner,
operator, agent, or emplovee. If such entry or
inspection is refused, prohibited, or otherwise
interfered with, the board shall have the power to
seek from a court having equily jurisdiction an
order compelling such entry or inspection.

F. Other enforcement mechanisms.

The board may enforce permits issued under this rule
through the use of other enforcement mechanisms such as
consent orders and special orders. The procedures for
using these mechanisms are contained in §§ 120-02-02 and
120-02-03 and in §§ 10.1-1307 D, 10.1-1308, and 10.1-1309.1
of the Virginia Air Pollution Control Law.

§ 120-08-0523. Pubiic participation.
A. Required public comment and public notice.

1. Excepi for modifications qualifying for minor
permit modification procedures and administrative
permit amendments, draft permits for initial permit
issuance, significant modifications, and renewals shall
be subject to a public comment period of at least 30
days. The board shall notify the public using (the
procedures in subsection B of this section.

2. The board shall provide periodic notification no less
frequently than semi-annually to persons on a permit
mailing list who have reguested such information on
applications for and board decisions on any of the
following:

a. Minor permit medifications.
b. Administrative permif amendments.

¢. Operationai flexibility changes under § 120-08-0524
A and B,

B. Notification.

I, The board shall notify the public of the draft
permilt or draft permit modification by advertisement
in at least one local newspaper of general circulation
in the locality particularly affected and to persons on
a permift mailing list who have requested such
information of the opportunity for public comment on
the information available for public inspection under
the provisions of subsection C of this section.

2. For major sources subject to this rule, the notice
shall be mailed to the chief elected official and chief
administrative officer and the planning district
conumission for the locality particularly affected.

C. Content of the public nolice and availability of
information.

1. The notice shall include bui not be limited to the
following:

a. The source name, address and description of
specific location.

b. The name and address of the permittee.

¢. The name and address of the regional office
processing the permit.

d. The activity or activities for which the permit
action is sought.

e. The emissions change that would result from the
permit issiance or modification.

f. A statement of estimated local impact of the
activity for which the permit is sought, including
information regarding specific pollutants and the
total quantity of each emitied pollutant and the type
and quantity of fuels used.

g The name, address, and lelephone number of a
department contact from whom interested persons
may obtain additional information, including copies
of the draft permit or draft permit modification, the
application, air quality impact information if an
ambient air dispersion analysis was performed and
all relevant supporting maierials, including the
compliance plan.

h. A brief description of the comment procedures
required by this section.

L A brief description of the procedures to be used
to request a fearing or the time and place of the
public hearing if the board determines to hold a
hearing under subdivision E 9 of this section,

2, Information on the permit application (exclusive of
confidential information under § 120-02-30), as well as
the draft permit or draft permit modification, shall be
available for public inspection during the entire public
commeni period at the regional office.

D. Affected states review,

The board shall provide such notice and opportunity for

participation by affected states as is provided for by §
120-08-0525.

E. Opportunity for public hearing.
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1. The board shall provide an opporiunily for a public
hearing as described in subdivisions E 2 through E 6

of this section.

2. Following the initial publication of notice of a
public comment period, the board will receive written
requests for a public hearing to consider the draft
permit or draft permit modification. The request shali
be submitted within 30 days of the appearance of the
notice in the newspaper. Request for a public hearing
shall contain the following information:

a. The name, mailing address and telephone number
of the requester.

b. The names and addresses of all persons for
whom the requester is acting as a representative,

¢. The reason why a hearing is regquested, including
the air qualily concern that forms the basis for the
request.

d. A brief, informal staiement seiting forth the
factual nature and the exient of the inferest of the
requester or of the persons for whom the requester
is acting as representative, including information on
how the operation of the facility under consideration
affects the requester.

3. The board shall review all requests for public
hearing filed as required under subdivision E 2 of this
section and, within 30 calendar days Jfollowing the
expiration of the public comment period, shall grant a
public hearing if it finds both of the following:

a. There is significant public inferest In the air
quality issues raised by the permit application in
Guestion.

b. There are substantial, dispuied air quality issues
relevani to the permif application in question.

4. The board shall notify by mail the applicant and
each requester, at his last known address, of the
decision to convene or deny a public hearing. The
notice shall coniain the basis for the decision to grant
or deny a public hearing. If the public hearing is
granfed, the notice shall contain a description of
procedures for the public hearing.

5. If the board decides lo hold a public hearing, the
hearing shall be scheduled at least 30 and no later
than 60 days after mailing the notification required in
subdivision E 4 of this section.

6. The procedures for notification fo the public and

availability of information used for the public
commeni period as provided in subsection C of this
section shall also be followed for the public hearing,
The hearing shall be held in the affected air quality
control region.

7. As an aliernative to ihe requirements of
subdivisions E 1 through E 6 of this section, the board
may hold a public hearing if an applicant requests
that a public hearing be held or if, prior to the public
comment period, the board defermines that the
conditions in subdivisions E 3 a and b of this section
pertain to the permit application in question.

8. The board may hold a public hearing for more
than one draft permit or draft permit modification if
the location for the public hearing is appropriate for
the sources under consideration and if the public
hearing time expected for each draft permit or draft
permit modification will provide sufficient time for
public concerns to be heard.

9. Written comments shall be accepted by the board
for at least fifteen days after the hearing.

F. Public comment record.

1. The board shall keep two records of public
participation as follows:

a. A record of the commeniers.

b. A record of the issues raised during the public
participation process so that the administraior may
fulfill his obligation under § 505(b)(2) of the federal
Clean Air Act to defermine whether a citizen
petition may be granted.

2, Such records shall be made available to the public
upon reguest.

§ 120-08-0524. Operational flexibilily.

The board shall allow, under conditions specified in this
section, operational flexibility changes at a source that do
not require a revision to be made fo the permit in order
for the changes to occur. Such changes shall be classified
as follows: (i) those thal conlravene an express permit
term, or (ii) those that are not addressed or prohibited by
the permit. The conditions under which the board shall
aliow these changes (o be made are specified in
subsections A and B of this section, respectively.

A. Charnges that contravene an express permit ferm.
1. General.
a. The board shall allow a change al a stationary
source that changes a permit condifion with the

exception of the following:

(1) A modification under §§ 120-08-01, 120-08-02 or §
120-08-03.

(2) A modification under the provisions of or
regulations promulgated pursuant fo § I1i2 of the
federal Clean Air Act.
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(3) A change that would exceed the emissions
allowable under the permit.

(4} A change that would viclate applicable
requirements.

(5) A change thal would coniravene federally or
state enforceable permit ferms or conditions or both
that are monitoring (including test methods),
recordkesping, reporting, or compliance certification
requirements.

b. The owner shall provide written notification to
the administrator and the board at least seven days
in advance of the proposed change. The wriiten
notification shall include a brief description of the
change within the permitted facility, the date on
which the change will occur, any change In
emissions, and any permit ferm or condition that is
noe longer applicable as a result of the change.

¢. The permit shield under § 120-08-0510 shall not
extend fo any change made pursuant fo subsection A
of this section.

2. Emission trades within stationary sources provided

for In the Siate Implementation Plan.

a. With ithe exception of the changes listed in
subdivision 4 1 a of this section, the board shall
allow permifted sources to trade Increases and
decreases in emissions within the permitted facility
(i) where these regulations or the State
Implemeniation Plan provides for such emissions
trades without requiring a permit revision and (i)
where the permit does not already provide for such
emissions trading.

b. The owner shall provide wrilten notification to
the administrator and the board at least seven days
in advance of the proposed change. The writlen
notification shall include such information as may
be required by the provision in these regulations or
the State Implemeniation Plan authorizing the
emissions trade, Including at a minimum the name
and location of the facility, when the proposed
change will occur, a description of the proposed
change, any change in emissions, the permit
requirements with which the source will comply
using the emissions {Irading provisions of these
raguiations or the State Implementation Plan, and
the pollutants emitfed subject fo the emissions trade.
The notice siall also refer to the provisions with
which the source will comply in the regulations or
State Implementation Plan and which provide for
the emissions frade.

o The permit shield described in § 120-08-0510 shall
not extend to any change made under subdivision A
2 of this section. Compliance with the permit
reguirements that the source will meet using the

emissions trade shall be defermined according to
requirements of these regulations and the State
Implementation Plan.

3. Emission trades within stationary sources to comiply
with an emissions cap in the permit.

a. If a permit applicant requests it, the board shall
issue permifs that confain lerms and conditions,
including all terms reguired under § 120-08-0507 to
determine compliance, allowing for the trading of
emissions increases and decreases within the
permitted facility soclely for the purpose of
complying with a federally-enforceable emissions cap
that is established in the permit independent of
otherwise applicable requirements. The permit
applicant shall include in his application proposed
replicable procedures and permit terms that ensure
the emissions (rades are quantifiable and
enforceable. The board shall not Include in the
emissions frading provisions any emissions units for
which emissions are not quantifiable or for which
there are no replicable procedures to enforce the
emissions irades. The permit shall also require
compliance with all applicable requirements.

b. The board shall not aliow an onpermit change lo
be made under subsection C of this section if it is a
change listed in subdivision A 1 of this section.

¢. The owner shall provide written notification to
the administrator and the board af least seven days
in advance of the proposed change. The written
notification shall state when the change will occur
and shall describe the changes in emissions that will
result and how these increases and decreases in
emissions will comply with the terms and conditions
of the permit.

d. The permit shield under § 120-08-0510 shall
extend to terms and conditions that allow such
increases and decreases in emissions.

B, Changes that are not addressed or prohibited by the
permit,

1. The board shall allow the owner to make changes
that are not addressed or prohibited by the permit
unless the changes are subject to the following
reqliirements:

a. Modifications under §§ 120-08-01, 120-08-02 or §
120-08-03.

b. Modifications under § 112 of the federal Clean
Air Act or the regulations promulgated under § 112

2. Each change shall meet all applicable requirements
and shall not viclate any existing permit term or
condition.
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3. Sources shall provide contemporaneous written
notice to the board and the administrator of each
change, except for changes to emissions units deemed
insignificant and listed in Section II A of Appendix W.
Such written notice shall describe each change,
including the date, any change in emissions, pollutanis
emifted, and any applicable reguirement that would
apply as a result of the change.

4, The change shall not qualify for the permit shield
under § 120-08-0510.

5, The permitiee shall keep a record describing
changes made at the source that result in emissions of
a regulated air pollutani subject fo an applicable
requirement but not otherwise regulated under the
permit, and the emissions resulting from {ihose
changes.

§ 120-08-0525. Permit review by EPA and affected sfates.

A. Transmission of information fo the administraior.

1. The board shall provide fo the adminisirator a copy
of each permit application (including any application
for permit modification), each proposed permif, and
each final permil issued under this rule.

2. The board shall keep for five years such records
and submit {o the administrator such information as
he may reasonably reguire fto ascertain whether the
Virginia program cormplies with f(he requiremenis of
the federal Clean Alr Act or of 40 CFR Part 70.

B. Review by affected states.

1. The board shail give notice of each draft permit to
any affected state om or before the time that the
board provides this nofice to the public under §
120-08-0523, except to the extent that § 120-08-0517 or
§ 120-08-0518 requires the timing of the notice fo be
different.

2. The board, as part of the submitiai of the proposed
permit to the adminisirator (or as soon as possible
after the submitial for minor permil modification
procedures allowed under § 120-08-0517 or §
120-08-0518), shall notify the administrator and any
affected state in writing of any refusal by the board
to accept recommendations for the proposed permit
that the affected staie submitted during the public or
affected state review period. The nolice shall include
the reasons the board will not accept a
recommendation. The board shall not be obligated io
accept recomumnendations that are not based on
applicable reguiremenis or the requirements of this
rufe.

C. EPA obfection.

1. No permit for which an application must be

transmitfed fo the administrator under subsection A of
this section shall be Issued if the administrator objects
to its issuance in writing within 45 days of receipt of
the proposed permit and all necessary supporting
information.

2. Any objection by the administrator under
subdivision C I of this section shall include a
statemeni of the reasons for the objection and a
description of the terms and conditions that the permit
must inciude to respond {to the objection. The
administrator shall provide the permit applicant a
copy of the objection.

3. Failure of the board to do amy of the following alse
shall conmstitute grounds for an objection:

a. Comply with subsection A or B of ihis section or
both.

b. Submit any Iinformation Recessary to review
adequately the proposed permit.

¢. Process the permit under the public comment
procedures in § 120-08-0523 except for minor permii
modifications.

4. If, within 80 days after the date of an objeciion
under subdivision C 1 of (his gsection, the board fails
to revise and submit a propesed permit In response o
the objection, the administrafor will issue or deny the
permit in accordance with the reguirements of 40
CFR Part 71.

D. Public petitions to the administrator.

1. It the adminisirator does not object in writing
under subsection  of fhis section, any person may
petition the administrator within 60 days after the
expiration of the 45-day review period for the
administrator to make such objection.

2. Any such petition shall be based only on objections
to the permit that were raised with reasonable
specificity during the public commeni period provided
for in § 120-08-0523, unless the petitioner demonsirates
that it was Iimpracticable to raise such objections
within such period, or unless the grounds for such
objection arose affer such period.

3. If the adminisirator objects to the permit as a
result of a petition filed under subdivision D 1 of this
section, the board shall not issue the permit unfil the
objection has been respived, except that a petition for
review does not stay the effsctiveness of a permit or
its requirements If the permit was issued after the
end of the 45-day review period and prior lo an
objection by the adminisirator.

4. If the board has issued a perniit prior to receipi of
an objection by the administrator under subdivision D
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1 of this section, the administrator will modify,
terminate, or revoke such permif, and shall do so
consistent with the procedures in § 120-08-0520 D 4 or
D 5 a and b except in unusual circumstances, and the
board may thereafter issiue only a revised permit that
satisfies the administrator’s objection. In any case, the
spurce will not be in violation of the requirement to
have submitted a timely and complete application.

E. Prohibition on default issuance.

No permit (inciuding a permit renewal or modification}
shail be issued by the board umtil affected states and the
administrator bhave had an opportunity to review the
proposed permit as required under this section.

APPENDIX U
HAZARDOUS AIR POLLUTANTS

I General

A. Section IT designates hazardous air pollutants for the
purposes of Rules 8- and §-6.

B. The number fo the left of each chemical name in
section II of this appendix is the Chemical Abstract
Service (CAS) number for that substance. Chemical names
not indicating a unigue substance have not been assigned
CAS numbers (compolUnds, coke oven emissions, glycol
ethers, fine mineral fibers, polycyclic organic matter, and
radionuclides). The definitions of glycol ethers and all
chemical compounds (unless otherwise specified) include
any unigue subsiance that confains the named chemical
{i.e, aniimony, arsemic, etc.) as part of the structure of
that subsiance.

I List of hazardous air pollutants.
75070 Acetaldehyde

60355 Acefamide

75058 Acetoniirile

53963 Z-Aceiylaminofinorene
107028 Acrolein

78061 Acrylamide

78107 Acrylic acid

107131 Acrylionitrile

107051 Ally! chioride

82671 4-Aminobiphenyl
82533 Aniline

50046 o-Anisidine

1332214 Asbestos

71432 Benzene (inciuding benzene from gasoiine}
92875 Benzidine

98077 Benzotrichloride

160447 Benzyl chioride

92524 Biphenyl

117817 Bis(2-ethylhexyl)phthalate (DEHP)
542881 Bis(chioromethyl)ether

75252 Bromoform

106996 1,3-Butadiene

156627 Calcium cyanamide

105602 Caprolactam

133062 Capian

63252 Carbaryl

75150 Carbon disulfide

56235 Carbon tetrachloride

463581 Carbony! sulfide

120808 Catechol

133904 Chloramben

57749 Chlordane

7782505 Chlorine

78118 Chloroacetic acid

532274 2-Chloroacetophenone

108807 Chlorobenzene

510156 Chiorobenzilate

67663 Chloroform

107362 Chloromethyl methyl ether
126998 Chloroprene

1319773 Cresols/Cresylic acid (isomers and mixture)
95487 o-Cresol

108324 m-Cresol
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106445 p-Cresol

98828 Cumene

84757 2,4-D, salts and esters

3547044 DDE

334883 Diazomethane

132648 Dibenzofurans ,

86128 1,2-Dibromo-3-chloropropane

84742 Dibutylphthaiate

106467 1,4-Dichiorobenzene(p)

91841 3,3-Dichlorobenzidene

11i444 Dichioroethy! ether (Bis(Z-chloroethyl)ether)
542756 1,3-Dichloropropene

62737 Dichlorvos

111422 Diethanciamine

121697 N,N-Diethyl aniline (N,N-Dimethylaniline)
64675 Diethyl sulfate

119904 3,3-Dimethoxybenzidine

#0117 Dimethyl aminoazobenzene

119937 3,3-Dimethyl benzidine

79447 Dimethyi carbamoyl chloride

68122 Dimethy! formamide

57147 1,1-Dimethy! liydrazine

1531113 Dimethyl phthalate

77781 Dimethyi sulfate

534521 4,6-Dinfiro-o-cresol, and salts

51285 2,4-Dinitrophenci

121142 2.4-Diniirotoluene

123911 14-Dioxane (1,4-Diethylencoxide)}

122667 1,2-Diphenylhydrazine

106898 Epichlorokydrin (1-Chloro-2,3-epoxypropane)

106887 1,Z2-Epoxybutane

140885 Ethyl acrylate

100414 Ethyl benzene

51796 Ethyl carbamate (Urethane)

75003 Ethyl chloride (Chloroethane)

106834 Ethylene dibromide (Dibromoethane)
107062 Ethylene dichloride (1,2-Dichloroethane)
107211 Ethylene glycol

151564 Ethylene imine (Aziridine)

75218 Ethylene oxide

96457 Ethylene thiourea

75343 Ethylidene dichloride (1,1-Dichloroethane)
50000 Formaldefiyde

76448 Heptachior

118741 Hexachlorobenzene

87683 Hexachlorobutadiene

77474 Hexachlorocyclopentadiene

67721 Hexachloroethane

822060 Hexamethylene-1,6-diisocyanate

680312 Hexamethylphosphoramide

110543 Hexane

302012 Hydrazine

7647010 Hydrochloric acid
7664393 Hydrogen fluoride (hydrofinoric acid)

7783064 Hydrogen sulfide

123319 Hydroquinone

78591 Isophorone

58899 Lindane (all isomers)

108316 Maleic anhydride

67561 Methanol

72435 Methoxychlor

74839 Methy! bromide (Bromomethane)

Virginia Register of Regulations

1564



Preposed Regulations

74873 Methyl chioride (Chloromethane)}

71556 Methyl chloroform (1,1,1-Trichloroethane)
78933 Methy! ethyl ketone (2-Butanone)

60344 Methyl hydrazine

74884 Methyl! iodide (Todomethane)}

108101 Methy! isobutyl ketone (Hexone)
624839 Methyl isocyanate

80626 Methyl methacrylate

1634044 Methyl tert bulyl ether

101144 4,4-Methylene bis(2-chloroaniline)

75092 Methylene chloride (Dichloromethane)
101688 Methylene diphenyl diisocyanate (MDI)
101778 4,4-Methylenedianiline

81203 Naphthalene

98953 Nitrobenzene

52933 4-Nitrobipheny!

100027 4-Nitrophenol

78469 2-Nitropropane

684935 N-Nitroso-N-methylirea

82759 N-Nitrosodimethylamine

59892 N-Nitrosomorpholine

56382 Parathion

82688 Pentachloronitrobenzene (Quintobenzene)
87865 Pentachlorophenol

108952 Phenol

106503 p-Phenylenediamine

75445 Phosgene

7803512 Phosphine

7723140 Phosphorus

85449 Phthalic anhydride

1336363 Polychiorinated biphenyls (Aroclors)

1120714 1,3-Propane suiltone

57578 beta-Propiolactone

123386 Propionaldehyde

114261 Propoxur (Baygon)

78875 Propylene dichloride (1,2-Dichloropropane)
75569 Propylene oxide

75558 1,2-Propylenimine (2-Methy! aziridine)
91225 Quinoline

106514 Quinone

100425 Styrene

96093 Styrene oxide

1746016 2,3,7,8-Tetrachlorodibenzo-p-dioxin
79345 1,1,2,2-Tetrachloroethane

127184 Tefrachloroethylene (Perchloroethylene)
7550450 Titanium tetrachloride

108883 Toluene

95807 2,4-Toluene diamine

584849 2,4-Toluene diisocyanate

95534 0-Toluidine

8001352 Toxaphene (chlorinated camphene)
120821 1,2,4-Trichlorobenzene

79005 1,1,2-Trichloroethane

79016 Trichloroethylene

95854 2,4,5-Trichlorophenol

88062 2,4,6-Trichlorophenol

121448 Triethylamine

1582098 Trifluralin

540841 2,2,4-Trimethylpentane

108054 Vinyl acetate

593602 Vinyl bromide

75014 Vinyl chloride
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75354 Vinylidene chloride (1,1-Dichloroethylene)
1330207 Xylenes (isomers and mixture)
95476 0-Xylenes

108383 m-Xylenes

106423 p-Xylenes

Antimony compounds

Arsenic compounds (inorganic including arsine)
Beryilium compounds

Cadmium compounds

Chromium compounds

Cobalt compounds

Coke oven emissions

Cyanide compounds *

‘Glycol ethers *

Lead compounds

Manganese compounds

Mercury compounds

Fine mineral fibers *

Nickel compounds

Polycyclic organic matter 4
Radionuclides (including radon)

Selenium compounds

.........................................................................................

! X'CN where X = H' or any other group where & formal
dissociation may occur; for example, KCN or Ca(CN)2.

1 Includes mono- and di-ethers of ethylene glycol,
diethylene glycol, and triethylene glycol R-(OCH2CHZ2)n-OR’
where

n=1,2, or3
R = alkyl or aryl groups

R’ = R, H, or groups which, when removed, yield glycol
ethers with the structure: R-{OCHZCH)n-OH. Polymers are
excluded From the glycol category.

4 Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers (or
other mineral-derived fibers}) of average diameter one
micrometer or less.

' Includes organic compounds with more than one benzene
ring, and which have a boiling point greater thap or equal to
100" C.

APPENDIX V
TOXIC POLLUTANTS

I General.

A, Section H designates toxic pollutants for the purpose
of Rule 8-5.

B. The number to the left of each chemical name in
Section II B of this appendix is the Chemical Abstract
Service (CAS) number for that substance. Chemical names
not indicating a uniqie substarice have not been assigned
CAS numbers (zinc compounds). The definition of all
chemical compounds (tnless otherwise specified) include
any unique substance that contains the narmed chemical
(i.e., antimorny, arsenic, efc) as part of the structure of
that substance.

I List of toxic polfutants.

A, The hazardous air pollutants listed in Appendix U,
Section IL.

B. The following pollutants:
64197 Acetic acid
67641 Acetone
7429805 Aluminum (fume or dust)
1344281 Aluminum oxide
7664417 Ammonia
1336216 Ammonium hydroxide
6484522 Ammonium nitrate (solutiorn)
120127 Anthracene
Barium compounds
103231 Big2-ethylhoxyl) adipate
111762 2-Butoxy ethanol
141322 Butyl acrylate
71363 n-Butyl alcohoi
123728 Butyraldehyde
1305788 Calcium oxide

10048044 Chiorine dioxide
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65996832 Coal tar pitch volatiles

Capper and copper compounds

110827 Cyclohexane

1163195 Decabromodiphenyl oxide
117817 Dj2-Ethylhexyl) phthalate

60297 Diethyl ether

84662 Diethyl phthalate
127195 Dimethyl acetamide
117840 n-Diocivi phthalate
Dioxins

64175 Ethanol

110805 2-Ethoxy ethanol
74851 Ethylene

107073 Ethylene chlorohydrin
98011 Furfural

78842 Isobutyraldehyde
67630 Isopropyl alcohol
7784409 Lead arsenate
96333 Methyl acrylate

101688 Methylenebis (phenylisocyanate)

91598 beta-Napthylamine
13463393 Nickel carbony!
7687372 Nitric acid
55630 Nitroglycerin
7664382 Phosphoric acid
115071 Propyleng

110861 Pyridine

7440224 Silver

7664939 Sulfuric acid
100210 Terephthalic acid

91087 2,6-Toluene difsocyanate

7440622 Vanadium (fume or dust)
7440666 Zinc (fume or dust)
Zine compounds

APPENDIX W
INSIGNIFICANT ACTIVITIES

I General,

A. For the purposes of Rules 85 86 and &7,

insignificant activities shall be those activities listed in
Section I of this appendix. There are two calegories of
insignificant activities as follows:

1. Insignificant emissions units. This category includes
emissions units that are deemed insignificant because
they are sufficiently small so as to be considered
insignificant for the purpose of Iidentifving the
emissions units in permit applications. Emissions units
in this category are not required to be included in
permit applications submitted pursuant to Rule 8-5 or
Rule &7. Insignificant aclivities falling into ithis

category are listed in Section II A of this appendix.

2. Emissions units with insignificant emissions levels.
This category includes emissions unils, other than
those in Section I A [ of this appendix, that are
deemed insignificant because they have emissions
levels sufficiently small so as to be considered
insignificant jfor the purpose of quantifying the
emissions from the emissions units in a permit
application. Emissions units emitting at these
insignificant levels are required to be identified by
listing them as insignificant emissions units in the
permit application submitted pursuant to Rule 85 or
Rule 8-7. The list of insignificant emissions units shall
also specify the pollutant or pollutants emitted at
insignificant emissions levels for each emissions unit
on the Iist. However, informalion on the amount of
emissions from these units is not required to be
provided. Insignificant activities in [his category are
listed in Section I B of this appendix.

II. Insignificant activities.

A. Insignificant emissions units.

1. Gas flares or flares used solely to indicate danger
to the public.

2. Comjfort air conditioning or ventilation systems not
used lo remove air confaminants generated by or
released from specific units of equipment.

3. Indoor or outdoor kerosene heaters.
4. Space healers operating by direct heat fransfer,

including portable heaters which can reasonably be
carried and relocated by an employee.
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5. Office activities and the equipment and implements
used to carry out these activities, such as typewrilers,
printers, and pens.

6. Interior maintenance activities and the equipment
and supplies used to carry out these acltivities, such
as janitorial cleaning products and air fresheners, but
not cleaning of production equipment.

7. Architectural maintenance and repair activities
conducted to take care of the buildings and structures
at the facility, including - repainting, reroofing and
sandblasting, where no structural repairs are made in
conjunction with the installation of new or permanent
facilities.

8 Exterior maintenance activities conducted to take
care of the grounds of the source, Including lawn
maintenance.

8. Bathroom and locker room ventilation and
maintenance.

21. Laboratories in primary and secondary schools
and in schools of higher education used for
instructional purposes.

B. Emissions units, other than those listed in Section It
A of this appendix, with insignificant emissions leveis.

1. Emissions units with uricontrolled emissions of 1
ton per year or less of nitrogen dioxide, sulfur
dioxide, particulate matter (PM10), or volatile organic
COmMpoUnds.

2. Emissions units with unconfrofled emissions of 10
tons per Year or less of carbon monoxide.

3. Emissions units with unconirolled emissions of 12
pounds per year or less of lead.

4. Emissions units with uncontrolled emissions of 100
pounds per year or less of any Class I or II substance
subject te a standard promulgated under or
established by Title VI of the federal Clean Air Act

concerning stratospheric oZone protection.
10. Copying and duplication activities for internal use
and support of office activities at the source. 5. Emissions units with uncontrolled emissions of
hazardous air pollutants or toxic poliutants or both at
11. Blueprint copiers and photographic processes used or below the emissions thresholds in Table W-1.
as an auxiliary to the principal equipment at the
source. ‘ TABLE W-]

Thresholds for De Minimis Emissions of Hazardous

12, Equipment on the premises of industrial and Air Pollutants and Toxic Pollutants
manufacturing operations used solely for the purpose

of preparing food for human consumption. Emissions Threshold

(pounds per year)

Alr Pollutant

13. Laundry operations that service uniforms or other Acry lamide none
clothing used at industrial facilities.

Benzidine aone
4. . S‘afety devices, if associated with a permitted Beryillum and beryllium compounds none
emissions source.

Bis{chloromethyl) ether none
15. Air contaminant detectors or recorders, Totsl diozins amd furans nome

combustion controllers or shutoffs, (includes Dibenzofurans, Dioxins,

and 2,3,7,8-Tetrachlorodibenzo.p«dioxin)
16. Brazing, soldering or welding equipment used as

an auxiliary to the principal equipment at the source. Hexamethylene-1,6.di{socyanate nonte
Hexavalent chromium compounds none
17. Portable generators.
: Hydrazine nona
1.8 :, The engine Of a ny VEfllcle, mczudmg but i:lO[ Mercury and mercury compounds none
limited fo any marine vessel, any vehicle running
upon rails or tracks, any mofor vehicle, any forklifi, N-Nitrosodimethylamine none
any tractor, or any mobile construction equipment.
Zinc compounds and zinc fume or dust none
19. ‘Fz'rfaf:'g'hting equipment and the equipment used fo Any Table W-2 air pollutant 1.0
irain firefighters.
) Any Table W-3 air pollutant 2.0
20. Labomtane.; used solely for {he purpose of quality Any Tabla N-d air polluwtant 20.0
control or environmental compliance lesting that are
associated with manufacturing, production or other Any Table W-5 air pollutanmt 160.0
industrial or commercial facilities.
Any Tehle W-8 air pollutant 200.0
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Any Table W-7 air pollutant 400.0

Any other toxic or hazardous air pollutant 1000.0
TABLE W-2
Arserniic and arsenic compounds
Asbesitos
Cadmium and cadmium compounds
Cobalt and cobalt compounds
Big2-ethylhexyl) adipate
1,2-Dibromo-3-chloropropane
Ethylene chlorohydrin
Hexamethylene-1,6-diisocyanate
Methyl isocyanate
Methylene dipheny! diisocyanate (MDI)
Methyienebis (phenylisocyanate)
beta-Napthylamine
2-Nitropropane
2.4-Toluene diisocyanate
Vanadium (fume or dust)
TABLE W-3
Acrolein
o-Anisidine
p-Anisidine
Anthracene
Antimony compounds
Arsine
1, 3-Butadiene
Calcium cyanamide
Chlordane
Chlorine dioxide

2Chiloroacetophenone

Chromium and chromium compounds, except hexavalent

chromium

Coal tar pitch volatiles
Diazomethane

Dichloroethyl! ether (Big2-chloroethyljether)
Dimethy! sulfate

4. 6-Dinttro-o-cresol, and salts

2, 4-Dinitrophenol
1.2-Diphenylhydrazine

Ethylene dibromide (Dibromoethane)
Formaldehyde

Heptachlor

Hexachlorobutadiene
Hexachlorocyclopentadiene

Lead arsenate

Lead and lead compounds

Lindane (all isomers)

Methy! hydrazine

4,4-Methylene big2-chloroaniline)
Nickel carbonyl

Nitroglycerin

Parathion

Pentachloronitrobenzene (Ouintoberzzene)
Pentachloropheno!
p-Phenylenediamine

Phosgene

Phosphine

Phosphorus

Polychlorinated biphenyls (Aroclors)
Polycyclic organic matier

Propoxur (Baygon)

Quinoline
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Quinone

Selenium compounds

Silver

1,12 2-Tetrachioroethane

2 4-Toluene diamine

Toxaphene (chlorinated camphe(ze)
TABLE W4

Acrylonitrile

All chioride

Ammonium hydroxide

Bipheny!

n-Butyl alcohol

Calcium oxide

‘Caprolactum

Chlorine

Copper and copper compounds

Dichlorvos

1,1-Dimethyl hydrazine

24-Dinitrotoluene

n-Dioctyl phthalate

Ethylene dibromide {Dibromoethane)

Ethylene imine (Aziridine)

Ethylene oxide

Hydrochloric acid

Hydrogen fluoride (hydrofluoric acid)

Hydroguinone

Maleic anhydride

4.4 -Methylenedianiiine

Nickel and rnickel compounds, except for nickel carbony!

Phosphoric acid

beta-Propiolactone

Sulfuric acid

Terephthalic acid

Vinyl chloride

Vinviidene chioride (1, 1-Dichloroethylene)
TABLE W-5

Acrylic acid

Barium compounds

Benzyl chloride

Bis'2ethylhexylphthalate (DEHP)

Bromoform

Captan

Carbaryl

Chloraform

Cyvanide compounds

Decabromodiphenyl oxide

Dibutyiphthalate

1,3-Dichioropropene

Diethyl phthaiate

Dy 2-Ethyihexyl) phthlate

Dimethy! phthalate

Ethylene dichloride

Mangariese compounds

Nitric acid

Nitrobenzene

Phthalic anhydride

1, 2-Propylenimine (2-Methyl aziridine)
TABLE W+

Aluminum (fume or dust)

Aluminum oxide

Arniline

Carbon tetrachloride
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2 4-D, salts and esters
Diethanolamine
Epichlorohydrin (1-Chloro-2,3-epoxypropane)
Fine mineral fibers
Furfural
Hexachloroethane
Methoxychlor
Methyl iodide (lodomethane)
Tetrachloroethvlene (Perchloroethylene)
O-Toluidine
1,1.2-Trichloroethane
Vinyl bromide
Zinc (fume or dust)
Zinc compounds
TABLE W-7
Acetic acid
Ammonia
Benzene
Carbon disulfide
Catechol
Cresols/Cresylic acid (isomers and mixture)
o-Cresol, m-Cresol, p-Cresol
N,N-Diethyl aniline (N,N-Dimethylaniline)
Dimethyl formamide
2-Ethoxy ethanol
Ethyl acrylate
Ethylene glycol
Hydrogen sulfide
Isophorone
2-Methoxy ethanol

Methyl bromide (Brormomethane)

Phenol
Pyridine

Trichloroethylene

NOTICE: The form used in administering the Regulations
for the Control and Abatement of Air Pollution (Revision
JJ — Federal Operating Permits for Stationary Sources) is
not being published due to the number of pages; however,
the name of the form is listed below. The form is
available for public inspection at the State Air Pollution
Control Board, 629 East Main Street, Richmond, Virginia,
23240 or at the Office of the Registrar of Regulafions,
General Assembly Building, 910 Capitol Square, 2nd Floor,
Room 262, Richmond, Virginia 23219.

Permit Application General Information, Form AOP]
(Revised 10/93)

VAR, Doc. No. R94-333; Filed December 8 1993, 11:32 am.

o oE F ¥ OF ¥ X

Title of Regulation; VR 120-81. Regulations for the
Control and Abatement of Air Pollution (Revision KX -
Permit Program Fees for Stationary Sources).

Statutory Authority: §§ 10.1-1308 and 10,1-1322 of the Code
of Virginia.

Public Hearing Dates:
February 1, 1994 - 8 p.m.
February 3, 1994 - 8 p.m.
February 8, 1994 - 8 p.m.
February 9, 1994 - 8 p.m.
February 14, 1994 - 8 p.m.
Writiten comments may be submitted until close of
business on February 25, 1994,
(See Calendar of Events section
for additional information)

Purpose: The purpose of the regulation is to require
owners of stationary sources of air pollution to pay permit
program fees in order to generate revenue sufficient to
cover all reasonable direct and indirect cosits of the
permit program. The proposal is being promulgated to
comply with the permit fee requirements of Title V of the
federal Clean Air Act and of § 10.1-1322 of the Code of
Virginia.

Substance: The major provisions of the proposal are
summarized below,

1. With a few exceptions, annual emissions fees will
be assessed against all sources of air potlution subject
to Virginia’s permit requirements, including small
sources receiving state operating permits. Initial bills
will be mailed to source owners within 60 days after
the effective date of this rule.
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2, Sources that began initial operation during the
calendar year preceding the year in which the annual
fee is assessed will be exempi for that year. No fee
will be assessed for that portion of emissions in excess
of 4,000 tons per year of any regulated air pollutant.

3. The poliutanis subject to the fees are the designated
pollutanis regulated under New Source Performance
Standards (§ 111 of the Clean Air Act), the hazardous
pollutanis regulated under § 112 of the Clean Air Act,
and the criteria pollutants regulated under National
Ambient Air Quality Standards (excluding carbon
monoxide but including the ozone precursors nitrogen
oxides and volatile organic compounds).

4. The costs to be covered by the fees are the
reasonable direct and indirect costs required to
develop, administer, and enforce the permit program,
and to develop and administer the Small Business
Technical and Envircimental Compliance Assistance
Program established pursuant to the provisions of §
10.1-1223 of the Cede of Virginia.

5. The annual permit pregram fee shall not exceed a
base year amount of $25 per ton of actual emissions
using 1990 as the base year and shall be adjusted
annually by the Consumer Price Index.

Issues: The primary advantages and disadvantages of
implementation and compliance with the regulation by the
public and the department are discussed below,

1. Public: Permit fees charged for emissions may
provide an incentive fo stationary sources to keep
their emissions as low as possible, thus reducing air
poliution, a source of significant damage to health and
property. The charging of permit fees also allows the
costs of the air quality programs to be paid for
directly by those who create the pollution, rather than
indirectly through the state taxation systermi. On the
other hand, in order to comply with this regulation,
sources will need fo invest substantial amounts of
money.

2. Department: The regulation will be an advantage to
the depariment because it will provide the necessary
funding to develop and operate the permit program
and the Small Business Technical and Environmental
Cornpliance Assistance Program. On the other hand,
the department will need to acquire additional staff
and invest substantial amounts of time and resources
in training, enforcement, and other related activities.

Bagis: The legal basis for the proposed regulation
amendments is the Virginia Air Pollution Control Law
(Title 10.1, Chapter 13 of the Code of Virginia),
specifically § 10.1-1308 which authorizes the board to
promulgate regulations abating, conirolling and prohibiting
air pollutien in order to protect public health and welfare.
Section 10.1-1322 of this same law authorizes the State Air
Pellution Conirol Board to provide for the annual

collection of permit
sources.

program fees from air pollution

Localities Affected: There is no locality which will bear
any identified disproportionate material impact due to the
proposed regulation which would not be experienced by
other localities.

Impact: The cost to the affected entities will vary
significantly, increasing in proportion te the amount of
pollutant actually emitted. Prelimirary estimates show that
about two-thirds of Virginia’s sources emit 10 ftons or less
per year, so the annual fee for each of these sources
would be §$250 or less (plus CPI adjustment and
adminisirative costs). Of the 90 largest sources with
emissions subject to fees, preliminary estimates show that
the fee range would be approzimately $13,000 to $360,000
(pius CPI adjusiment and administrative costs).

Preliminary estimates show that the agency’s direct and
indirzct costs for administering the permit program may
total approzimately $8.3 millien. The source of this money
must be the fee revenue collected pursuant to the
regulation. The other sources of department funds—the
general fund and the grant money provided by the US.
Environmental Protection Agency under § 105 of the
federal Clean Air Aci-may not be used fo carry ouf this
regulation.

Comparison with Federal Requirements: The regulation
exceeds the federal mandaies for stringency in two
provisions. The first provision is in the inciusion of smalil
sources in the list of sources subject to fees. By issuing
state operating permits {o small sources, the department
can heip them escape the burdem of the Tifle V permit
requirements by limiting their polential to emif. The fees
paid by the small sources will defray the cost of issuing
these permils.

The second provision is in the collection of fees prior to
EPA’Ss approval of the program. The operating permit
regulation provides for applications o be submitted to ihe
department between September 15 and November 15, 1994,
In order to begin processing these applications upon EPA’s
approval, the depariment must hire and irain additional
staff te be in place by that time. The early coliection of
fees wiil allow for the timely hiring of the additional staff.

Location of Proposal: The proposal, an analysis conducied
by the depariment (including a siatement of purpose, a
statement of estimated impact of the proposed regulation,
an explanation of need for the proposed regulation, an
estimate of the impact of ihe proposed regulation upon
small businesses, and a discussion of alternative
approaches) and any other supporting documents may be
examined by the public af the depariment’s Air Programs
Section (Eighth Floor, 629 East Main Street, Richmond,
Virginia) and at any of the depariment’s regional offices
(listed below) between 8:30 a.m. and 4:30 p.m. of each
business day until the close of the public comment period.
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Depariment of Environmental Quality
Abingdon Virginia Air Regional Office
121 Russell Road

Abingdon, Virginia 24210

Ph: (703) 676-5482

Department of Environmental Quality
Roanoke Air Regional Office
Executive Office Park, Suite D

5338 Peters Creek Road

Roanoke, Virginia 24019

Ph: (703) 561-7000

Department of Environmental Quality
Lynchburg Air Regional Office
7701-03 Timberlake Road

Lynchburg, Virginia 24502

Ph: (804) 582-5120

Department of Environmental Quality
Fredericksburg Air Regional Office
300 Ceniral Road, Suite B
Fredericksburg, Virginia 22401

Ph. (703) 899-4600

Department of Environmental Quality
Richmond Air Regional Office
Arboretum V, Suite 250

9210 Arboretum Parkway

Richmond, Virginia 23236

Ph: (804) 323-2409

Department of Environmental Quality
Hampton Roads Air Regional Office
QOld Greenbrier Village, Suite A

2010 Old Greenbrier Road
Chesapeake, Virginia 23320-2168

Ph: (804) 424-6707

Depariment of Environmental Quality
Northern Virginia Air Regional Office
Springfield Corporate Center, Suite 310
6225 Brandon Avenue

Springfield, Virginia 22150

Ph: (703) 644-0311

mmaj

The vregulation amendments concern provisions
covering permit program fees for stationary sources
and are summarized below:

1. With a few exceptions, annual emissions fees will
be assessed against all sources of air pollution subject
to Virginia’s permit requirements, Iincluding small
sources receiving stafe operaling permils. Initial bills
will Be mailed to source owners within 60 days after
the effective date of this rule.

2. Sources that began initiel operation during the
calendar year preceding the year in which the annual

fee is assessed will be exempt for that year. No fee
will be assessed for that portion of emissions in
excess of 4000 tons per year of any regulated air
pollutant.

3. The pollutants subject to the fees are the
designated pollutants regulated under New Source
Performance Standards (§ 111 of the Clean Air Act),
the hazardous pollutants regulated under § 112 of the
Clean Air Act, and the criteria pollutants regulated
under National Ambient Air Quality Standards
(excluding carbon monoxide but including the ozone
precursors nitrogen oxides and volatile organic
compournds}).

4. The costs to be covered by the fees are the
reasonable direct and indirect costs required to
develop, administer, and enforce the permit program,
and fto develop and administer the Small Business
Technical and Environmenial Compliance Assistance
Program established pursuant to the provisions of §
10.1-1323 of the Code of Virginia.

5. The annual permit program fee shall not exceed a
base year amount of $25 per fon of actual emissions
using 1990 as the base year and shall be adjusted
annually by the Consumer Price Index.

VR 120-01. Regulations for the Control and Abatement of
Air Pollution (Revision KK - Permit Program Fees for
Stationary Sources).

PART VIII.
PERMIT PROGRAM FEES FOR STATIONARY
SOURCES (RULE 8).
§ 12008-0601. Applicability.

A. Except as provided in subsection C of this section,
the provisions of this rule apply to the following
stationary sources:

1. Any major source.

2. Any source, including an areq source, subject to
the provisions of Parts IV and V adopted pursuant lo
§ 111 of the federal Clean Air Act.

3. Any source, including an area source, subject to
the provisions of Part VI adopled pursuant fo § 112
of the federal Clean Air Act.

4. Any affected source.

5. Any other source subject to the permit
requirements of Rule 88§ or § 120-08-04.

B. The provisions of this rule apply throughout the
Commonwealth of Virginia.

C. The provisions of this rule shall not apply to the
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Jfollowing:

1. All sources and source categories that would be
subject to this rule solely because they are subject to
the provisions of 40 CFR Part 60, Subpart AAA
(standards of performance for new residential wood
heaters), as prescribed in Rule 5-5.

2 All sources and source categories that would be
subject to this rule solely because they are subject fo
the provisions of 40 CFR Part 61, Subpart M, §
61.145 (national emission standard for hazardous air
poliutants for asbestos, standard for demolition and
renovation), as prescribed in Rule 6-1.

3. Any source issued a permit under § 1200501, §
120-0802, or § 1200803 that began initial operation
during the calendar year preceding the year in which
the annual permit program fee is assessed.

4. That portion of emissions in excess of 4,000 fons
per vear of any regulated air pollutant emitied by
any source otherwise subject to an annual permit
program fee.

5. During the years 1995 through 1999 inclusive, any
affected unit under § 404 of the federal Clean Air Act
{phase I suifur dioxide requirements).

6. Any emissions unit within a stationary source
subject to this rule thal is identified as being an
insignificant activity in Appendix W.

§ 120080602, Definitions.

A. For the purpose of this rule and subsequent
amendments or any orders issued by the board, the words
or phrases shall have the meaning given them in
subsection C of this section.

B. All words and phrases not defined in subsection C of
this section shall have the meaning given them in Part I,
unless otherwise required by context.

C. Terms defined.

“Actual emissions” means the actual rate of emissions
in tons per year of any regulated air pollutant emitted
from a source subject to this rule over the preceding
calendar vear. Actual emissions wmay be calculated
according fo any method acceptable to the depariment
and may use Llhe source’s actual operating hours,
production rates, in-place control equipment, and types of
materials processed, stored, or combusted during the
preceding calendar year.

“Affected source” means a source that includes one or
more affected units.

“Affected unit” means a unit that is subject to any
federal acid rain emissions reduction requirement or

limitation under Title IV of the federal Clean Air Act.

“Area source” means amy stationary source that is not
a muajor source. For purposes of this section, the phrase
“area source” shall nof include motor vehicles or nonroad
vehicles.

“Hozardous air pollutant” means an air pollutant o
Which no ambient air quality standard is applicadle,
which causes or contribufes to air pollution which may
reasonably be anticipated to result in an increase In
mortalify or anr increase in serigus Jrreversible or
incapacitating reversible illness, and which is designated
as such as Appendix U.

“Major source” means:

a. Fer hazardous air pollutants other than
radionuclides, any stationary source that emits or has
the potential to emif, in the aggregaie, 10 ions per
year or more of any hazardous air pollutant or 25
tons per year or more of any combination of
hazardous air pollutants. Notwithstanding the
preceding sentence, emissions from any oil or gas
exploration or production well (with ifs associated
equipment) and emissions from any pipeline
compressor or pump station shall not be agpgregated
with emissions from other similar units, whether or
not such unils are in a contiguous area or under
common control, fo determine whether such units or
stations are major sources.

b. For air pollutanis other than hazardous air
pollutants, any stationary source that directly emils
or has the potential io emit 100 fons per year or
more of any air polfutant (including any major source
of fugitive emissions of any such pollutant). The
fugitive emissions of o stationary source shall not be
considered in determining whether i s a maor
stationary source, unless the source belongs fo one of
the following categories of stationary source:

(1) Coal cleaning planis (with thermal dryers)

(2 Kraft pulp mills;

(3} Portland cement planis;

(4} Primary zinc smeifers;

(5} fron and steel mills

(6} Primary aluminum ore reduction plants;

(7} Primary copper smelters;

(8} Murnicipal incinerators capable of charging more
than 250 tons of refuse per day;

(9 Hydrofluoric, suifuric, or nitric acid plants;
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(10} Petroleum refineries;

{11) Lime plants;

(12) Phosphate rock processing plants;
(13} Coke oven batteries;

(14} Sulfur recovery plants;

(15) Carbon black plants (furnace process);
(16} Prz'niary lead smelters;

(17) Fuel conversion plant;

(18} Sintering plants;

(18} Secondary metal production plants;
{20) Chemical process plants;

(21) Fossil-fuel boilers (or combination thereof)
totaling more than 250 million British thermal units
per hour heat input;

(22) Petroleum storage and fransfer unils with a
total storage capacity exceeding 300,000 barrels;

{23} Taconite ore processing plants;
(24) Glass fiber processing plants;
(25} Charcoal production plants;

(26) Fossii-fuelfired steam electric plants of more
than 250 million Brifish thermal unils per hour heat
inpul; or

(27) All other stationary source calegories subject to
the provisions of Rule 5-§ or Rule 6-1, but only
with respect to those air pollutants that have been
regulated for that category.

¢. For ozone nonatiainment areas, any source with
the potential fo emit 100 tons per year or more of
volatile organic compounds or nitrogen oxides in
areas classified as “marginal” or “moderate,” 50 fons
per year or more in areas classified as “serious,” 25
fons per vear or more in areas classified as “severe,”
and 10 tons per year or more in areas classified as
“extreme”; except thalt the references in this
definition to 100, 50, 25, and 10 tons per year of
nitrogen oxides shall not apply with respect to any
source for which the administrator has made a

finding that requirements under § 183f) of the federal
Clean Air Act (NOx requirements for ozone
nonattainment areas) do not apply.

“Permit program costs” means all reasonable (direct
and indirect) costs required to develop, administer, and

enforce the permit program;, and to develop and
administer the Small Business Technical and
Environmental Compliance Assistance Program established
pursuant fo the provisions of § 10.1-1323 of the Code of
Virginia.

“Potential to emit” means the maximum capacity of a
stationary source lo emit any air pollutant under its
physical and operational . design. Any physical or
operational limitation on the capacity of a source fo emit
an air pollutant, including air pollution conirol equipment
and restrictions on hours of operation or on the type or
amount of material combusted, stored, or processed, shafl
be treated as part of its design if the Iimitation is state
and federally erforceable.

“Regulated air pollutant” means any of the following:
a. Nitrogen oxides or any volatile organic compound.

b. Any pollutant for which an ambient air quality
standard has been promulgated except carbon
monoxide.

c. Any pollutant subject o any standard promulgated
under Parts IV or V as adopted pursuant to the
requirements of § 111 of the federal Clean Air Act.

d. Any pollutant subject fo a standard promulgated
under § 112 (hazardous air pollutanis) or other
requirements established under § 112 of the federal
Clean Alr Act, particularly §§ 114b), 112d), 1iZgy?2)
11%)), and 113r).

“Stationary source” means any building, sitructure,
facility or installation which emits or may emit any
regulated air pollutant. A stationary source shall include
all of the pollutant-emitting activities which belong to the
same Industrial grouping, are located on one or more
contiguous or adjacent properties, and are under the
control of the same persons (or persons under common
conitrol), except the - activities of any vessel.
Pollutant-emitting activities shall be considered as part of
the same industrial grouping if they belong fo the same
“Major Group” (ie. if they have the same two-digit code)
as described in the Standard Industrial Classification
Manual (see Appendix M).

§ 120-08-0603. General.

A. The owner of any source subject fo this rule shall
pay an annual permit program fee.

B. Permit program fees collected pursuanit io this rule
for sources subject to Rule 8§ shall not be used jor amy
purpose other than as provided in Title V of the federal
Clean Air Act and associated regulations and policies.

§ 12008-0604. Annual permit program fee calcufation.

A. The annual permit program fee shall not exceed a
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base year amount of $25 per ton using 1990 as the base
vear and shall be adjusted annually by the Consumer
Price Index.

1. The annual permit program fee shall be increased
(consistent with the need to cover reasonable costs)
each year by the percenlage, if any, by which the
Consumer Price Index for the most recent calendar
vear ending before the beginning of such year exceeds
the Consumer Price Index for the calendar year 1989.
The Consumer Price Index for any calendar year is
the average of the Consumer Price Index for all
urban consumers published by the U.S. Department of
Labor, as of the close of the 12-month period ending
on August 31 of each calendar year.

2 The revision of the Consumer Price Index which is
most consistent with the Consumer Price Index for
the calendar year 1989 shall be used.

B. The annual permit program fee shall be set af a
level which allows the department o collect an amount
approximately equal to but not greater than the estimated
permit program costs, This amount shall be calerlated
annuaily by the department and may vary depending on
income and expenses.

C. The annual permit program fee for each fiscal year
shali be based on the actual emissions of each regulated
air pollutant emiited by the source during the preceding
calendar year. Such emissions shall be defermined in a
manner acceptable to the department.

§ 120080605, Annual permit program fee payment.

A. Upon determining that the owner owes an annual
permit program fee, the depariment shall mail a bill for
the fee lo that owner no later than June I, or in the case
of the initial bill no later than 60 days after the effective
date of this rule.

B. Within 30 days following the date of the postmark
on the bill, the owner shall respond in one of the
Jollowing ways:

1. The owner may pay the fee in full. The fee shall
be paid by check or money order made payable to
“Treasurer of Virginia.”

2 The owner may make a written request to the
department fo authorize an oalfernafive payment
schedule. The deadline for payment of the fee shall be
held in abeyarnce pending the department’s response.

C. Failure of the owner fo respond within 90 days
following the date of the postmark on the bill in one
of the ftwo ways specified in subsection B of this
section shall be grounds lo institute a collection
action against the owner by the Atlorney (General or
fo initiafe appropriate enforcement action as provided
in the Virginia Air Pollution Control Law.

APPENDIX U
HAZARDOUS AIR POLLUTANTS

I General,

A. Section Il designates hazardous air pollutants for the
purpases of Rules 85 and 8-6.

B. The number to the left of each chemical name in
section (I of this appendix is the Chemical Absiract
Service (CAS) number for that substance. Chemical names
not indicating a unique substance have not been assigned
CAS numbers {compounds, coke oven emissions, glycol
ethers, fine mineral fibers, polycyclic organic matter, and
radionuclides). The definitions of glycol ethers and all
chemical compounds (unless otherwise specified) include
any unigue substance that conmtains the named chemical
(ie., antirmony, arsemic, elc) as part of the structure of
that substance.

IL. List of hazardous air pollutants.
75070 Acetaldehyde

60355 Acefamide

75038 Acetoniirile

85862 Acetophenone

53963 2-Acelviaminofiiorene
107028 Acrolein

78061 Acryiamide

79107 Acrviic acid

107131 Acryionitrile

107051 Allyl chiloride

82671 4-Aminobiphenyv!

62533 Aniline

90040 o-Arisidine

1332214 Asbestfos

71432 Benzene (including benzene from gasoline)
82875 Benzidine

98077 Benzotrichioride

100447 Benzyl chloride

82524 Bipheny!

117817 Big2-ethvihexyijphthalate (DEHP)
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542881 Bisichloromethylether
75252 Bromoform

106890 1,3-Butadiene

156627 Caleium cyanamide
105602 Caprolactam

133062 Captan

63252 Carbaryl

75150 Carbon disulfide

56235 Carbon tetrachloride
463581 Carbonyl sulfide

120869 Catechol

133904 Chloramben

57749 Chlordane

7782505 Chlorine

79118 Chloroacetic acid

532274 2-Chloroacetophenone
108907 Chlorobenzene

510156 Chlorobenzilate

E7663 -C’hloroform

107302 Chloromethyl methyl ether
126998 Chloroprene

1319773 Cresols/Cresylic acid (isomers and mixture)
95487 o-Cresol |
108394 m-Cresol

106445 p-Cresol

98828 Cumerne

Q4757 2,4-D, salls and esters
2547044 DDE

334883 Diazomethane

132649 Dibenzofurans

95128 1,2-Dibromo-3-chloropropane

84742 Dibutyiphthalate

106467 1,4-Dichlorobenzengp)

91941 3 3-Dichlorobenzidene

111444 Dichloroethyl ether (Bis'2-chloroethylether)
542756 1,.3-Dichloropropene

62737 Dichlorvos

111422 Diethanolarmine

121687 N, N-Diethy! aniline (N,N-Dimethylaniline)
64675 Diethyl sulfate

119904 3 3-Dimethoxybenzidine

60117 Dimethyl aminoazobenzene

119937 3,3-Dimethyl benzidine

79447 Dimethyl carbamoy! chloride

68122 Dimethyl formamide

57147 1, 1-Dimethyl hyvdrazine

131113 Dimethy! phthalale

77781 Dimethyl sulfate

534521 4,6-Dinitro-o-cresol, and salts

51285 24-Dinitrophenol

121142 2 4£Dinitrotoluene

123811 1,4-Dioxane (1,4-Diethyieneoxide)

122667 1,2-szhenylhydraz:;ne

106898 Epichlorohydrin (1-Chioro-2,3-epoxypropane)
106887 1,2-Epoxybutane

140885 Ethyl acryiate

100414 Ethyl benzene

51796 Ethyl carbamate (Urethane)

75003 Erhyl chloride (Chloroethane)

106934 Ethylene dibromide (Dibromoethare)
107062 Ethylene dichloride (1,2-Dichioroethane)

107211 Ethylene glvcol
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151564 Ethylene imine (Aziridine)

75218 Ethylene oxide

86457 Ethylene thiourea

75343 Ethylidene dichloride (1,1-Dichloroethane)
50000 Formaldehyde

76448 Heptacklor

118741 Hexachlorobenzene

87683 Hexachlorobutadiene

77474 Hexachlorocyclopentadiene

67721 Hexachloroethane

822060 Hexamethylene-1,6-diisocyanate
650318 Hexamethylphosphoramide

110543 Hexarie

202012 Hydrazine

7647010 Hydrochloric acid

7664393 Hydrogen fluoride (hydrofiuoric acid)
7783064 Hydrogen sulfide

123319 Hydroguinone

78581 Isophorone

58899 Lindane (all isomers)

108318 Maleic anhydride

67561 Methano!

72435 Methoxychior

74839 Methyl bromide (Bromomethane)

74873 Methyl chioride (Chloromethane)

71556 Methyl chloroform (1,1, 1-Trichloreethane)
78933 Methy! ethyl ketone (2-Butanone)
60344 Methy! hydrazine

74884 Methyil iodide (fodomethane)

108101 Methy! isobuty! ketone (Hexone)

624539 Methy! isocyanate

80626 Methyl methacrviate

1634044 Methyl! tert butyl ether

101144 4,4-Methylene big2-chioroaniline)
75082 Methylene chloride (Dichloromethane)
101688 Methylene dipheny! diisocyanate (MDI)
101778 4,4-Methylenedianiline

91203 Naphthalene

58953 Nitrobenzene

92933 4-Nitrobipheny!

100027 4-Nitrophenol

79462 2-Nitropropane

684935 N-Nitroso-N-methylurea

62759 N-Nitrosodimethylamine

58892 N-Nitrosomorpholine

56382 Parathion

82688 Pentachioronitrobenzene {(Quintobenzeng)
87865 Pentachlorophenol

108952 Phenol

106503 p-Phenyienediamine

75445 Phosgene

7803512 Phosphine

7723140 Phosphorus

85449 Phihalic anhydride

1336363 Polychlorinated biphenyls (Aroclors)
1120714 1,3-Propane sulione

57578 beta-Propiolactone

123386 Propionaldehyde

114261 Propoxur (Baygon)

78875 Propylene dichloride (1,2-Dichloropropane)
75569 Propylene oxide

75558 1,2-Propylenimine (2-Methyl aziridine)
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91225 Quiroline
106514 Quinone
100425 Styrene
86093 Styrene oxide
1746016 2,3,7,8-Tetrachlorodibenzo-p-dioxin
79345 1,12 2-Tetrachloroethane
127184 Tetrachloroethylene (Perchioroethylene)
7550450 Titanium tetrachloride
108883 Toluene
95807 2 4-Toluene diamine
584849 2,4-Toluene diisocyanate
95534 0-Toluidine
8001352 Toxaphene (chlorinated camphene)
120821 1.24-Trichlorobenzene
78005 1,1.2-Trichloroethane
79016 Trichloroethylerne
95954 2,4,5-Trichlorophenol
88062 2,.4,6-Trichlorophenol
121448 Triethylamine
1582098 Trifluralin
540841 2,2 4-Trimethylpentane
108054 Vinyl acetate
593602 Vinyl bromide
75014 Vinyl chloride
75354 Vimylidene chloride (1, I-Dichioroethylene)
1330207 Xvlenes (isomers and mixture}
85476 0-Xylenes
108383 m-Xylenes
106423 p-Xylenes
Antimony compounds

Arsenic compounds (inorganic including arsine)

Beryllium compounds
Cadmium compounds
Chromium compounds
Cobalt compounds

Coke oven emissions
Cyanide compounds *
Glyeol ethers *

Lead compounds
Manganese compounds
Mercury compounds

Fine mineral fibers *
Nickel compounds
Polyeyclic organic matter *
Radionuclides (including radon)

Selenium compounds

' X'CN where X = H' or any other group where a formal
dissociation may occur; for example, KCN or Ca(CN)2.

¢ Includes mono- and di-ethers of ethylene glycol,
diethylene glycol, and triethylene glycol R-(OCH2CH2)n-OR’
where

n=1,2 or3
R = alkyl or arvl groups

R’ = R, H, or groups which, when removed, yield glycol
ethers with the structure: R-(OCH2CH)n-OH. Polymers are
excluded from the glycol category.

a

Includes mineral fiber emissions from facilities
manufacturing or processing glass, rock, or slag fibers (or
other mineral-derived fibers) of average diameter one
micrometer or less.

* Includes organic compounds with more than one benzene

ring, and which have a boiling point greater than or equal to
1o0° C.

APPENDIX W
INSIGNIFICANT ACTIVITIES

I. General.

A. For the purposes of Rules 85, 86 and &7,
insignificant activities shall be those activities listed in
Section II of this appendix. There are two calegories of
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insignificant activities as follows:

1. Insignificant emissions units. This category includes
emissions units that are deemed insignificant because
they are sufficiently small so as to be considered
insignificant for the purpose of identifying the
emissions units in permit applications. Emissions unils
in this category are not required to be included in
permit applications submitted pursuant to Rule 8-5 or
Rule 87 Insignificant achivities falling info this

category are listed in Section II A of this appendix.

2. Emissions units with insignificant emissions levels.
This cotegory includes emissions units, other than
those in Section I A I of this appendix, that are
deemed insignificant because they have emissions
levels sufficiently small so as lo be considered
insignificant for the purpose of quantifving the
emiissions Jfrom the emissions units n a permit
application. Emissions units emitting at these
insignificant levels are required to be identified by
listing them as insignificant emissions units in the
permuit application submitted pursuant fo Rule 85 or
Ruie 8-7. The list of insignificant emissions units shall
also specify the pollutant or pollutants emitted af
insignificant emissions levels for each emissions unit
on the list. However, information on the amount of
emissions from these units is nof required to be
provided. Insignificant activities in this colegory are
listed in Section IT B of this appendix.

II. Insignificant activities.

A. Insignificant emissions units.

1. Gus flares or flares used solely fo indicate danger
to the public.

2. Comfort air conditioning or ventilation systems not
used to remove air confaminants generated by or
released from specific units of equipment.

3. Indoor or ouidoor kerosene heaters.

4. Space heaters operating by direct heat fransfer,
including portable heaters which can reasonably be
carried and relocated by an employee.

4. Office activities and the egquipment and implements
used to carry out these activities, such as typewriters,
printers, and pens.

6. Inferior maintenarce activities and the equipment
and supplies used fo carry oul these activities, such
as jawifortal cleaning producis and air fresheners, but
not cleaning of production equiprment.

7. Architectural maintenance and repair activities
conducted to take care of the buildings and structures
at the facility, including repainting, reroofing and
sandblasting, where no structural repairs are made in

conjunction With the installation of new or permanent
facilities.

8. Exterior maintenance activities conducted to take
care of the grounds of the source, including lawn
maintenance.

8. Bathroom and locker room ventilation and
maintenance.

10. Copying and duplication activities for internal use
ard support of office activities at the source,

11, Blueprint copiers and photographic processes used
as an auxiliary to the principal equipment ai the
souree.

12, Eguipment on the premises of industrial and
manufacturing operations used solely for the purpose
of preparing food for human consumption.

13 Laundry operations that service uniforms or other
clothing used at industrial facilities.

14, Safety devices, if associated with ¢ permitted
emissions sourcee.

15. Air contaminant detectors or recorders,
combustion controllers or shutoffs.

16, Brazing, soldering or welding equipment used as
an auxiiary fo the principal equipment at the source.

17. Portable generators.

18 The engine of any vehicle, including but not
limited to any marine vessel, any vehicle running
upon rails or fracks, any mofor vehicle, any forklifi,
any tractor, or any mobile construction eguipment.

19. Firefighting equipment and the equipment used io
train firefighters.

20. Laboratories used solely for the purpose of gquality
control or environmental compliance testing that are
associated with manufacturing, production or other
industrial or commercial facilities.

21, Laboratories in primary and secondary schools
and in schools of higher education uwsed for
instructional purposes.

B. Emissions units, other than those listed in Section IT
A of this appendix, with insignificant emissions levels.

. Emissions unils with uncontroiled emissions of one
ton per vear or less of nitrogen dioxide, suifur
dioxide, particulate matter (PMI10), or volatile organic
compounds.

2. Emissions units with uncontrolled emissions of 10
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forns per vear or less of carbon monoxide. Bis2ethyihexyl) adipate

3. Emissions units with uncontrolled emissions of 12 1,2-Dibromo-3-chloropropane
pounds per vear or less of lead.
Ethylene chlorohydrin
4. Emissions units with uncontrolled emissions of 100
pounds per year or less of any Class I or Il substance  Hexamethylene-1,6-diisocyanate
subject to @ standard promulgated under or
established by Title VI of the federal Clean Air Act Methy! isocyanate
concerning stratospheric ozone protection.
Methylene diphenyl diisocyanate (MDI)
5. Emussions units with uncontrolled emissions of
hazardous air pollutants or toxic pollutants or both at Methylenebis (phenylisocyanate)
or below the emissions thresholds in Table W-1.
beta-Napthylamine
TABLE W-1
Thresholds for De Minimis Emissions of Hazardous 2-Nitropropane
Air Pollutants and Toxic Pollutants

; - 2 4-Toluene diisocyanate
Afr Pollutant Emissions Threshold

{pounds per year) .
Vanadium (fume or dust)

Acrylamide none
. TABLE W-3
Benzidine none
Beryllium and beryllium compounds none Acrolein
Bis(chloromethyl) ether none o-Anisidine
Total dioxins and furans none .
(includes Dibenzofurans, Dioxins, p-Anisidine
and 2,3,7,8-Tetrachlorodibenzo-p-dioxin)
) Anthracene
Hexamethylene-1,6-diisocyanate none
Hexavalent chromium compounds aone Antimony compounds
Hydrazine none Arsine
Mercury and mercury compounds none R
1, 3-Butadiene
N-Nitrosodimethylamine none
. ) Calcium cyanamide
Zinc compounds and zinc fume or dust none
Any Table W-2 air pollutant 1.0 Chlordare
Any Table W-3 air pollutant 2.0 Chlorine dioxide
Any Table W-4 air pollutant 20.0
2-Chloroacetophenone
Any Teble W-5 mir pollutant 100.0
) Chromium and chromium compounds, except hexavalent
Any Table W-6 air pollutant 200.0 .
chromium
Any Table W-7 air pollutant 400.0

Coal tar pitch volatiles
Any other toxic or hazardous air pollutant 1000.0

Diazomethane
TABLE W-2

) . Dichloroethyl ether (Big2-chloroethylether)
Arsenic and arsenic compounds

Dimethyi sulfate
Asbestos

) . 4, 6-Dinitro-o-cresol, and salts
Cadmium and cadmium compounds

2, &-Dinttrophenol
Cobalt and cobalt compounds
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1, 2-Diphenyihydrazine

Ethylene dibromide (Dibromoethane)
Formaldehvde

Heptachlor

Hexachierobutadiene
Hexachlorocyclopentadiene

Lead arsenate

Lead and lead compounds

Lindane (all isomers)

Methyl hydrazine

4, 4-Methylene bis2-chloroaniling)
Nickel carbonyl

Nitroglyeerin

Parathion

Pentachloronitrobenzene (Quintobenzene)
Pentachloropheriol
p-Phenyienediamine

Phosgene

Phosphine

Phosphorus

Polychlorinated biphenyls (Aroclors)
Palycyclic organic matter
Propoxur (Baygon)

Quinoline

Quinone

Selenium compounds

Silver

£, 1,2 2-Tetrachioroethane
2,4-Toluene diamine

Toxaphene (chlorinated camphene)

TABLE W4

Acryloniirile

AN chioride

Ammonium hydroxide

Biphenyl

n-Butyl alcohol

Calcium oxide

Caprolacium

Chiorine

Copper and copper compounds

Dichlorvos

1 I-Dimethyl hydrazine

24-Dinitrotoluene

n-Dioctyl phthalate

Ethylene dibromide (Dibromoethane)

Ethylene imine (Aziridine)

Ethylene oxide

Hydrochloric acid

Hydrogen fluoride ¢hydrofluoric acid)

Hydroquinone

Malaic anhydride

4,4-Methvienedianiline

Nickel and nickel compounds, except for nickel carbonyl

Phosphoric acid

beta-Propiolactone

Sulfuric actd

Terephthalic acid

Vinyl chloride

Vinylidene chioride (1,1-Dichloroethylene)
TABLE W-5

Acrylic acid

Barium compounds
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Benzyl chloride

Bisf2-wethyihexyvljphthalate (DEHP)

Bromoform

Captan

Carbaryl

Chioroform

Cyanide compounds

Decabromodipfienyl oxide

Dibutyiphthalate

1,3-Dickloropropene

Diethyl phthalate

Dy 2-Ethylhexyil) phthlate

Dimethy! phthalate

Ethylerne dichloride

Manganese compounds

Nitric acid

Nitrobenzene

Phthalic anhydride

1.2-Propylenimine (2-Methy! aziridine)
TABLE W-6

Aluminum (fume or dust)

Aluminum oxide

Aniline

Carbon tetrachloride

24-D, salts and esters

Diethanolamine

Epichlorohydrin (I1-Chloro-2,3-epoxypropane)

Fine mineral fibers

Methyl jodide lodomethane)
Tetrachloroethylene (Perchloroethylene)
O-Toluidine
1,1,2-Trichloroethane
Vinyl bromide
Zinc (fume or dust)
Zinc compounds
TABLE W-7
Acetic acid
Ammonia
Benzene
Carbon disulfide
Catechol
CresolsfCresylic acid (isomers and mixture)
o-Cresol, m-Cresol, p-Cresol
N, N-Diethyl aniline (N,N-Dimethylaniline)
Dimethyl formamide
2-Ethoxy ethanol
Ethyl acrylate
Ethylene giveol
Hydrogen sulfide
Isophorone
2-Methoxy ethanol
Methyl bromide (Bromomethane)
Phenol
Pyridine

Trichioroethylene

VAR, Doc, No. R94-332; Filed December 8, 1893, 11:23 am.

Furfural BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
Hexachloroethane PATHOLOGY

Methoxychlor Title of Regulation: VR 155-81-3. Public Participation
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Guidelines,

Statutory Authorify: §§ 9-6.14:7.1, 54.1-2400 and 54.1-2602 of
the Code of Virginia.

Public Hearing Date: N/A — Written comments may be
submitted through Februvary 25, 1994.

(See Calendar of Evenis section

for additional information.)

Basis: Section 54.1-2400 establishes the general powers and
duties of the Board of Audiology and Speech-Language
Pathotogy which include the promulgation of regulations.
Section 9-6.14:7.1 of the Administrative Process Act
establishes the statutory requirements for public
participation in the regulatory process.

Purpose; The purpose of these regulations is to provide
guidelines for the invoivement of the public in the
development and promuigation of regulations of the board.
The guidelines do not apply to regulations exempted or
excluded from the provisions of the Administrative Process
Act (§ 9-6.14:4.1 of the Code of Virginia). The regulations
replace emergency regulations currenily in effect.

Substance:

Part 1 sets forth the purpose of guidelines for public
participation in the development and promulgation of
regulations.

Section 2.1 establishes the composition of the mailing list
and the process for adding or deleting names from that
Hist.

Section 2.2 lists the documents to be sent to persons on
the mailing list.

Section 3.1 establishes the requirements and procedures
for petitioning the board to develop or amend a regulation.
The regulaiion sets forth the guidelines for a petition and
the requirements for a response from the board.

Section 3.2 sets forth the requirements and procedures for
issuing a Notice of Intended Regulatory Action,

Section 3.3 sets forth the requirements and procedures for
issning a Notice of Comment Period.

Section 3.4 sets forth the requirements and procedures for
issuing a Notice of Meeting.

Section 3.5 sets forth the requirements and guidelines for
a public hearing on a proposed regulation.

Section 3.6 sets forth the requirements and guidelines for
a biennial review of all regulations of the board.

Section 4.1 establishes the requiremenis and criteria for
the appointment of advisory committees in the
development of regulations.

Section 4.2 establishes the requirements for determining
the limitation of service for an advisory committee.

Section 4.2 A sets forth the conditions in which an
advisory commitiee may be dissolved for lack of public
response io a Notice of Intent or in the promulgation of
an exempt or excluded regulation.

Section 4.2 B sets forth a term of 12 months for the
existence of an advisory commitiee or the requirements
for its comtinuance.

Issues: The issues addressed are those presented by the
amended provisions of the Administrative Process Act.
These amendments pertain fo: {i) public netifications and
the establishment of public pariicipation guidelines mailing
list; (ii) petitioning the board for rulemaking, the conduct
of public hearings related to proposed regulations, and the
conduct of biennial reviews of existing regulations; and
(iii) guidelines for the use of advisory committees.

An overall issue related to whether provisions of the
Administrative Process Act were to be repeated in
regulation. The board generally agreed with the Registrar
that provisions stated in stafute should not be repeated in
regulation, but in ingiances in which clarity was enhanced
by restating or elaborating on statutory provisions, the
provisions were repeated.

1. Mailing Lists and Notifications, To establish
requirements for mailing lists and for documents fo be
mailed to persons or entities on the mailing lists.

The board proposes language to insiruct persons or
entities who wish to he placed or its mailing list on
how to proceed and identifies explicitly those
documents which will be mailed te those persons or
entities. A listing of fhese documents, which are
specified in stafute, i3 repeated for the sake of clarity.

The proposed regulation alse establishes a mechanism
for identifying segments of the mailing list of interest
to specific persons or entities, and for the board, at its
discrefion, to notify additional persons or entities of
opportunities to participate in rulemaking. In addition,
the proposed regulation prevides for periodic updating
of the mailing lists, and for removal of persons or
entities when mail is returned as undeliverable.

2. Petitioning for Rulemaking/Public Hearings/Biennial
Reviews, The APA, as amended, states general
requirements for public petitions for rulemaking,
encourages the conduct of informational proceedings
and periodic reviews of existing regulations, and
specifies certain information fe be included in Notices
of Intended Regulatory Action, Notices of Comment
Periods, and Notices of Meetings. The board believes
these requirements and processes should be further
elaborated in regulation for the benefit of public
understanding.
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The board adopted as emergency provisions and
proposes these regulations as recommended by the
Department of Health Professions. The proposed
regulations specify:

a. The process and content required for petitions for
rulemaking.

b. The content of Notices of Intended Regulatory
Action, including a requirement that the board state
whether it intends to convene a public hearing on
any proposed regulation. If no such hearing is to be
held, the board shall state the reason in the notice.
The notice must also indicate that a public hearing
shall be scheduled during the comment period if
requested by at least 25 persons or entities.

c. The conient of Notices of Meetings, including a
requirement that the notice indicate that copies of
regulations for which an exemption from . the
provisions of the APA is claimed will be available
prior to any meeting at which the exempted
regulation is to be considered.

d. A requirement that the board conduct a public
hearing during the comment period unless, at a
noticed meeting, the board determines that a
hearing is not required.

e. A requirement, consistent with Executive Order
Number 23(90), that the board review all existing
regulations at least once each biennium.

These elaborations on the Adminisirative Process Act
are included in the proposed regulations in the belief
that the board should provide every opportunity
feasibie for public participation, and that any
curtailment of these opportunities shouid require
affirmative action by the board at a noticed meeting.

3. Guidelines for Use of Advisory Committees. The
APA, as amended, requires that agencies specify
guidelines for the use of advisory committees in the
ruiemaking process. The statutory provisions do not
specify the conient of these guidelines or the duration
of appointment of advisory committees.

The board adopted emergency provisions and proposes
regulations identical to those recommended by the
Department of Health Professions. These proposed
regulations include:

a. Provision for the board, at its discretion, fo
appoint an ad hoc advisory committee to assist in
review and development of regulations.

b, Provision for the board, at its discretion, fo
appoint an ad hoc committee to provide technical or
professional assistance when the board determines
that such expertise i$ necessary, or when groups of
individuals register an interest in working with the

board.

¢. Provisions for tenure of advisory committees and
for their dissolution.

These provisions are considered necessary to specify
{o the public the conditions which should be met in
the board’s use of general or technical advisory
commitiees in its rulemaking processes. They also
avoid the continuation of such commiitees beyond
their period of utility and effectiveness.

Estimated Impact:

A, Regulated Entities: The proposed regulations will
affect those persons or entities currently on the mailing
lists of the board. However, there is no estimation of how
many persons or groups may be affected by notices,
bearings, or appointments of ad hoc advisory committees
as a result of these proposed regulations.

B. Projected Costs to Regulated Entities: There are no
projected costs for compliance with proposed regulations.

C. Projected Cost for Implementation: There are no
additional costs to the agency associated with the
promulgation of these regulations, since the board has
conducted its business in compliance with the requirements
of the Administrative Process Act under egisting Public
Participation Guidelines.

UITLIN

The purpose of these regulations is fo provide
guidelines for the involvement of the public in the
development and promulgation of regulations of the
Board of Audiology and Speech-Language Pathology.
The guidelines do not apply to regulations exempted
or excluded from the provisions of the Administrative
Process Act (§ 96.14:4.1 of the Code of Virginia) The
proposed regulations will replace emergency
regulations currently in effect.

VR 155-01-3. Public Participation Guidelines.

PART I
GENERAIL PROVISIONS.

§ L1 Purpose.

The purpose of these regulations is to provide guidelines
for the involvement of the public in the development and
promuigation of regulations of the Board of Audiology and
Speech-Language Pathology. The guidelines do not apply
to regulations exempled or excluded from the provisions
of the Administrative Process Act (§ 9-6.14:4.1 of the Code
of Virginia).

§ 1.2. Definitions.

The following words and terms, when used In this
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regulation, shall have the following meaning unless the
context clearly indicates otherwise:

“Administrative Process Act” means Chapter 111 (§
96.14:1 et seq) of Title 9 of the Code of Virginia.

“Board” means the RBoard of Audiology and
Speech-Language Pathology.

“Person” means an individual, a corporation, a
partnership, an association, a governmental body, a
municipal corporation, or any other legal entily.

PART II.
MAILING LIST.

§ 2.1, Composttion of the mailing Iist.

A. The board shall maintain a Iist of persons or enfities
who have reguested fo be notified of the formation and
promulgation of regulations.

B. Any person or entily may request to be placed on
the matling list by indicating so in writing to the board.
The board may add fo the Iist any person or enfify it
believes will serve the purpose of enhancing participation
in the regulatory process.

C. The board may maintain additional mailing lists for
persons or entities who have requested to be informed of
specific regulatory issues, proposals, or actions.

D. The board shall periodically request those on the
mailing list fo indicate their desire fo continue fo receive
documents or be deleted from the lisi. When mail is
returned as undeliverable, individuals or organizations
shall be deleted from the Iist.

§ 2.2. Documents fo be sent to persons or entities on the
mailing fist.

Persons or entities on the mailing list described in § 2.1
shail be mailed the following documents related to the
promulgation of regulations:

1. A Notice of Infended Regulatory Action.
2. A Notice of Comment Period.

3. A copy of any final regulation adopled hy the
board.

4. A notice soliciting comment on a final regulation
when the regulatory process has been extended.

PART III.
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1, Petition for rulemaking.

A. As provided in § 96.14:7.1 of the Code of Virginia,

any person may pelition the board to develop a rnew
regulation or amend an existing regulation.

B. A petition shall include but need not be limited fo
the following:

1. The petitioner's name, mailing address, telephone
number, and, if applicable, the organization
represented in the petition.

2. The number and title of the regulation to be
addressed.

3. 4 description of the regulatory problem or need to
be addressed.

4. A recommended addition, deletion, or amendment
to the regulation.

C. The board shall receive, consider and respond to a
petition within 180 days.

D. Nothing herein shall prohibit the board from
receiving information from the public and proceeding on
its own motion for rulemaking.

§ 3.2. Notice of Intended Regulatory Action.

A. The Notice of Infended Regulatory Action (NOIRA)
shall state the purpose of the action and a brief
statement of the need or problem the proposed actiorn wil
address.

B. The NOIRA shall indicate whether the board intends
to hold a public hearing on the proposed regulation affer
it is published If the board does not intend to hold a
public hearing, it shall state the reason in the NOIRA.

C. The NOIRA shall siate that a public hearing will be
scheduled if, during the 30-day comument period, the board
receives reguests for a hearing from at least 25 persons.

§ 3.3. Notice of Comment Period.

A The Notice of Comment Period (NOCP) shall indicate
that copies of the proposed regulation are available from
the board and may be requested in writing from the
contact person specified in the NOCP,

B The NOCP sholl indicate thai coples of the statement
of substance, issues, basis, purpose, and estimated impact
of the proposed regulation mav also be requested in
writing.

C. The NOCP shall make provision for either oral or
wrilterr submiltals on the proposed regulation or on the
impact on reguiated entities and the public and on the
cost of compliance with the proposed regulation.

§ 3.4. Notice of meeting.
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A. At any meeting of the board or advisory commiltee
at which the formation or adoption of regulation Is
anticipated, the subject shall be described in the Notice of
Meeting and transmitied to the Registrar of Regulations
for inclusion in The Virginia Register.

B. If the board anticipates action on a regulation for
which an exemption to the Administrative Process Act is
claimed under § 96.144.1 of the Code of Virginia, the
Notice of Meeting shall indicate that a copy of the
regulation Is available upon reguest at least two days
prior lo the meeting. A copy of the regulation shall be
made available to the public attending such meeting.

§ 3.5, Public hearings on regulations.

The board shall conduct a public hearing during the
60-day comment period following the publication of a
proposed regulation or amendment Lo an existing
regulation unless, at a noticed meeting, the board
determines that a hearing is not required.

§ 3.6. Biennial review of regulations.

A. At least once each biennium, the board shall conduct
an informational proceeding to receive comment on ail
existing regulations as to their effectiveness, efficiency,
necessity, clarity, and cost of compliance.

B. Such proceeding may be conducted separafely or in
comjunction with other informational proceedings or
hearings.

C. Notice of the proceeding shull be transmitied to the
Regisirar of Regulations for inclusion in The Virginia
Register and shall be sent to the mailing list identified in
§ 2l

PART IV.
ADVISORY COMMITTEES.

§ 4.1. Appointment of comrnittees.

A The board may appoint an ad hoc advisory
commiltee Whose responsibility shall be ito assist in the
review and development of regulations for the board.

B. The board may appoint an ad hoc advisory
committee to provide professional specialization or
technical assistance when the board determines that such
expertise Is necessary to address a specific regulatory
issue or need or when groups of individuals register an
interest in working with the agency.

§ 4.2. Limitation of service.

A. An advisory commitiee which has been appointed by
the board may be dissolved by the board when:

1. There is no response to the Notice of Intended
Regulatory Action, or

2. The board determines that the promulgation of the
regulation is either exempt or exciuded from the
requirements of the Administrative Process Act (§
8-6.14:4.1 of the Code of Virginia).

B. An advisory committee shall remain in existence no
longer than 12 months from its initial appointment.

1. If the board determines that the specific regulatory
need continues to exist beyond that time, it shall set
a specific term for the commiltee of not more than
six additional months.

2. At the end of that extended ferm, the board shall
evaluate the continued need and may continue the
commitiee for additional six-month terms.

VA.R. Doc. No. R94-305; Filed Pecember 2, 1993, 2:44 p.m.

DEPARTMENT OF CRIMINAL JUSTICE SERVICES
{CRIMINAL JUSTICE SERVICES BOARD)

REGISTRAR’S NOTICE: Due to iis length, the proposed
regulation filed by the Department of Criminal Justice
Services is not being published. However, in accordance
with § 9-6.14;22 of the Code of Virginia, the summary is
being published in lieu of the fyll text The full text of the
regulation is available for public inspection at the Oifice
of the Registrar of Reguiations, Virginia Code Commission,
910 Capitol Square, Room 262, Richmond, VA 23219, and
at the Department of Criminal Justice Services, 805 East
Broad Street, Richmond, VA 23219, Copies of (he
regulation may be obtained from the Depariment of
Criminal Justice Services, telephone (804) 786-4000.

Title of Regulation: VR 240-33-2. Regulations Relating to
Private Security Services.

Statutory Authority: § 8182 of the Code of Virginia.

Publi¢c Hearing Date: April 6, 1994 - 9 a.m.
Writiten comments may be submitted until March 1,
1994,
(See Calendar of Events section
for additional information)

Basis: Section 9-182 of the Code of Virginia empowers the
Criminal Justice Services Board o promulgaie regulations
relating to private security services.

Purpese; The purpose of these regulations is to set forth a
regulatory program which mandates and prescribes
standards, requirements, and procedures that best serves to
protect the public safety and welfare from unqualified,
unscrupulous, and incompetent persons engaged in the
activities of private security services.

Substance: The essential components of these regulations
address the administration, operation, and licensure of
private security services businesses; establish methods,
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standards, and procedures for the training, certification,
and registration of private security services personnel; and
set forth standards of conduct and prohibited practices.

Issyes: The key advantages that these regulatiens provide
to the general public are: (i) they set forth standards,
procedures, and requirements that serve to protect the
safety and welfare of the general public from deceptive or
misleading private security services business practitioners;
and (i) they secure the public safely and welfare against
incompetent, unscrupuious, and unqualified persons by
establishing methods of certification and registration that
serve to assure the competency of persons performing or
engaged in the aclivities of private security services.

Estimated Impact:

A. Projected Number of Persons Affected: These
regulations will affect all private security services
businesses which provic. or request to provide private
security services within the Commonwealth. Currently,
there are approximately 485 such businesses. Each
business must have at least one compliance agent. Some
businesses have two or more compliance agents. The
estimated number of compliance agents projected to be
affected is 535.

These regulations will alse affect certified private
security services training schools and persons who have
been approved to instruct im such schools. Each school
must have a director. Currently, there are 95 certified

private security services f(raining schools and
approximately 350 certified private security services
instructors.

Additionaily, these regulations will affect each employee
of a privaie security services business that is employed as
a guard, private investigator or private detective, guard
dog handler, or armered car personnel. The total number
of persons in the above referenced categories is estimated
te be approximately 10,500. The ioial projected number of
persons who wilt be affected by these regulations is
estimated to be 11,915. These regulations will likewise
affect an unknown number of persons whoe compiete
privaie security services training but are not employed by
a private security services business.

B. Projected Cost: The private security services program
is a special funded program. It receives no moneys from
the general fund. The program source of revenue is
derived from fees paid by the private security industry for
administering and processing applications for licensing,
registrations, certifications and other administrative
requests for services. The projected costs associated with

the implementation of these regulalions are indicated
below:
Projected Cost For Implementation: Emergency

regulations sei forth by the Criminal Justice Services
Board implemented the private security services
program on July 1, 1883. The cost associaied with the

implementation of the emergency regulation was
approximately $400,000. A projected budget which
represents the agency’s best estimate of the costs
associated with the implementation of the emergency
regulations and these proposed regulations has been
developed and is on file with the depariment. The
projected cost associated with the implemeniation of
these proposed regulations is negligible,

Projected Cost for Compliance: Audits, training
inspections, and compliance investigations are integral
components of these regulations. To perform these
functions, stalewide fravel is anticipated for three
full-iime einployees (FTE'S). Travel costs may include
lodging, meals, and automobile expenses. Projected
annual cost for ftravel to assure compliance is
estimated to be approximately $21,600.

Additionally, projected cost associated with compliance
may include the cosis associated with the adjudication
orocess. Such costs may include hearing officer or
attorney fees, court reporier, and seivice of process.
This cost is not expecied fo exceed $11,000 annuatlly.
The projected annual cost for compliance is $110,000.

Sumraary:

The proposed regulations set forth a regulatory
program thal protects the public from unscrupulous,
mcompetent or ungualified persons engaging in the
activities of private security services, and prescribe
standards and procedures to guide the department
and inform the gemeral public of the methods,
process, and requirements relating to the
administration, operation, ficensing, registration,
training, and certification of persons engaged in the
activities of privale securify services.

The proposed regulations establish methods,
procedures, and requirements for obtaining o private
security services business license, a private security
services regisiration or a trairing certification.
Additionally, ilhese regulafions set forth Iraining
standards and the reguirements relating lo
administering and conducting private security services
Iraining.

Essentially, these regulations address the operation,

admirnistration and licensure procedures concerning
private security businesses; establish methods,
standards, and procedures for training, regisiration, or
certification of private securily services business
personnel, and set forth standards of conduct and
prohibited practices jfor persons engaged in the
activities of privale securily services.

VAR Doc. No. R94-341; Filed December 8, 1933, 11:5% am.
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STATE EDUCATION ASSISTANCE AUTHORITY

Public Participation

znd Promulpatisn of

Titie of Reguistion: VR

275-08-1.
Guidelines fer the B E

Siaiutory Authority: § 9-6.14:7.1 of the Code of Virginia.

Public Hearing Dafe; N/A — Written commenis may be
submitted through February 25, 1994,

{See Calendar of Evenis section

for addiiional information)

Basis: Section $-514:7.1 of the Code of Virginia requires
that agencies develop public participation guidelines for
soliciting the imput of interested parties in the formation
and development of regulations. Virginia Student Assistance
Authorities is comprised of the State Education Assistance
Authority and the Virginia Education Loan Authority. The
regulations are promulgated by the Siate Education
Aggistance Authority in iis function as a student loan
guaranior under the statutory authority of § 23-38.33:1 C 7
of the Code of Virginia.

Purposs: The proposed regulations are intended to finalize
emergency regulations promulgated on June 30, 1993. The
amendments address methods for the identification and
notification of interested parties, and any specific means
of seeking input from persons or groups which the
authority intends fo use.

Substance: Guidelines have been updated to identify
specific public participation procedures. These procedures
incluge obtaining approval from the authority’s Board of
Directors before proceeding with publication of proposed
regulations. The goidelines provide for the publication of a
Notice of Intended Regulatory Action in both The Virginia
Register and the authority’s newsletter.

The guidelines allow 2 hearing to be held under the
foliowing circumstances: (i) the authorily elects to hold a
public hesring, (i) the Governor directs that a hearing be
held; or (i) if at lsast 25 persons reguest a public
nearing.

Also, a School/Lender Advisory Board provides guidance to
the authority om general and specific policies and
operational regquirements which impact school and lender
adininistration of the studeat lean program.

The Public Participation Guidelines also address how the
authority will go about obiaining public comment and
discusses where notices will be published.

Issues: The proposed PPGe will assist the public in
providing gresier input info the development of the
authority’s regulations by better meeting the public’s need
for knowledge regarding the regulatory process.

Estimated Impact; The S5EAA serves Virginia students,
approximately 125 Virginia schools and approximately 150

ienders. In addition, out-ofstate students attending Virginia
schools may use SEAA’s guarantee as may Virginia
students attending out-ofstate schools. However, the vast
majority of the SEAA’s loan volume represents Virginia
siudents attending Virginia schools. Since the proposed
regulations contain the same language as the emergency
regulations currently in effect, there will be no additional
costs to the authority in the implementation and
compliance of this regulation.

These regulations should impose no costs upon borrowers,
or schools and lenders.

Summary:

The proposed regulations seek to finalize emergency
regulations promulgated on Junme 30, 1993, The
amendments address methods for the identification
and notification of interested parties, and any specific
means of seeking input from persons or groups which
the authority intends to use in addition to the Notice
of Intended Regulatory Action.

The amendmenis provide for the use of a standing
advisory board and consultation with groups and
individuals registering interest in working with the
agency. The amendmerts address the circumstances in
which the agency will utilize recormendations from
advisory groups or other interested parties.

Freamble:

The General Assembly, at its 1993 Session, adopted a
comprehensive revision of procedures for the
promulgation of regulations by the administrative
agencies or political subdivisions of the
Commonwealth of Virginia. It is the intent of the
State Education Assistance Authority to comply with
the applicable provisions of the Code of Virginia and
regulations of the Commonwealth for the development
and promulgation of regulations by the Authority.

VE 275-00-1. Public Participation Guidelines.
§ 1. Definitions.

The following words and lerms, when used in this
regufation, shall have the following meanings, unless the

costtext indicates oftherwise:

“Adminisirative Process Act” means Chapter 111 (§
§6.14:1 et seq) of Title 9 of the Code of Virginia.

“duthority”
Authority.

means the State Education Assistance

“Board of Directors” means the Board of Directors of
the Stafe Education Assisiance Authority.

& 2. Public participation procedures.
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the notice for public comments in newspapers ouiside
the state capiial cnd issue press releases or oiher
media nefices. The public commeni period will

in order to compiy with the APA Adminisirative Process
Act the authority agrees fo adhere to the following steps
for the adoption, amendment and repeal of regulations:

L The authorily will obtain approval from the Board
of Directors to proceed with publication of proposed
regulations.

& 2. The authority will first publish a nelice of
aectien Notice of Intended Regulatory Action
in The Virginia Register and in the authority's
newsletter ; the SEAAINE; in erder to give the
publie an eppestunity to comment on the propesal and
on the iewmt of the preposed regulstions These
comments mey be aceepled ofelly or in wrillnpg: in
order to olert interested Individuals or groups of the
purpose of the regulatory action and aflow them at
least 3¢ days to provide input by submitting oral or
written commernts to the authority. If required, this
Notice of Intended Regulatory Action shall slate
whether or nol the authority intends to hoid a public
hearing or the proposed regulations. If the authority
elects not to hold o public hearing, a hearing will be
keld if the Governor directs that a hearing be held or
if at least 25 persons request a public hearing. The
SEAA SchoolfLender Advisory Board, ecompeisiag
consisting of a represeniative sample of individuals
from various iypes and gizes of participating schools
and lenders, may also be utilized for input at this
stage of reegelelen regulafory development. This
advisory board provides the authorily guidance on
general and specific policies and operational
requirements impacting school and lender
administration of the student loan program. The
authority will consider recommendations from this
board in advance of any Nolice of Intended
Regulatory Action. Interested representatives of other
state agencies or other citizens may participate in
advisory board meetings held by the authority.

% 3. Gbdy deys prier to aclen on the prepesel the
authority will publisk a notiee of comment period and
& actiee of public hearing {scheduled no seenecr thas
66 deys after the icatien datey in No earlier than
30 days following publication of the Notice of
Intended Regulatory Action the authorify will publish
a notice to obtain public commenis. The notice fo
obtain public comment will be published in the

Jollowing: The Virginia Begister of Regulations , in a
newspaper in general circulafion in the state capital
{for which the Registrar of Regulations will coordinate
and publish the needed Iinformation), i the
SEAAEINE authority’s newslefler or a lelter fo
Virginia schools and lenders participaling in the
authority’s loan programs, and other inierested pariies
as determined by the authority. eddressing these on
the SEAALINE addresg st (comprising perticipating
lenders; schoels and other inlerested parties)y; and in
eRy other media the oauthorly deems appropriste;
requesting comments in WeiHng eor ot the publie
hearing: Al the authorily's discrelion, it may publish

conclude no earfier than 60 days following the
publication of the notice for comments.

Bﬁﬂﬂg&ﬁ&m&&e@wm&&&e@e&w
w&mmmﬁm&w
regulation; the sutherity mey &) adept the propesed
regalation i the GCovermor hes ao objecHen s the
regolation ofter considering end inceorpovaiing the
Governor’s Suggestions: e iD edopt ihe resulption
witheut chemges despie the Geoveracrs
recommendations for change: Within 21 days offer
reeeipt by the authosity of a legislative objecton; the
euthority will file a response with the Repistrar the
objeciing legislative Commities; and the Gevernes

& At the cnd of the 68 days of public comment
period; the abtbority will conduet o public hearing for
fingl public comments before final action is taken:

4, When Affer final action is taken upor &y the
Beard's Board of Direclors, o copy of the find
regulations will be submitted fo the Regisirar of
Regulations for publication as soon as praciicable. All
changes to the proposed regulations shall be
highlighted [n the final regulotions and subsiantiol
changes shall be explained. Once published by the
Registrar, the regulations shall be effective no earkier
than 30 days after publication or af o laler date
specified by the authority. vote for adoplon of the
regitlation; the suthority will again publish the e af
%heregai&&e&as&éeﬁeé—h%ﬂﬁgm ;
eny sSubsiastial chenges in the fngl %gﬁ«ia%mﬂ &t
which Hrpe; @ 40-day finel cdoplien pericd will besin:
Buring this Hme; the Gevernor will review the Hasd
regelation and forward any objectHons is the suthorily
and the Registrer: ¥ the Governor finds thai choapes
mede to the proposed repulslisn ore substentisl he
may ssspend the reguleloey proeess for an pdditionsd
40 days and vequire the autherity fo selicit sddiBionpl
publie commmenis on the substantial ehanges:

§: A regulnbion bocomes eoffective ot the coneclusion of
the 30-doy finel edoplion peried; or st exy later date
speeified by the outherity; ualess;, @& o legisiadive
ebjection bes been filed; in which evens the vepulobion;
unless withdraws, beeomes effecHve on the date
speeified; which shall be nfier the explston of the
2-day extension perisd: & G the Governer ensreises
his authority o suspend the repwlatory proccss for the
sotieitation of addidens! publie comment i whick
event; umless owithdrows; the veguladion booomes
effeetive on the dale specificd wwiich shell be after
the perlod for vwhich the Governor has wuspended the
regulatory process: Upon adeplien of the repulation:
the sautherity will submit o the DReglelrer of
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& & copy of the firel regulstion with substantisl

b: A& eurrent steterment of basis;, puzpese; and

e & susamaey of public commenls and the
atihority's reply to those comments:

4: A stetement of eny speeinl effective or

e A signed stotement that regulstions ere full, true;
akd eerrectly daled:

£ A stotement of prier regulations repesled;
modified; or supplemented {optienal)-

Proposed action on reglotions may be withdrews by the
authority at any ilme before Hnel aotion iy token

i ithe awlherily delerwmnines that en emergerey situetien
exists; # will request the Geovernerly approvel to issue an
erergeney regolstion: The repulation becemes operative
aper #s adoplion apd fHlisg witk the Registrar of
Regulations: Emergeney regulations ave lmited in fime {o
2 months unless o loter date i3 speeified amd will be
published as guickly a5 pessikble in the Hegister During
the Hme that the emcrgency status s in effeer; the
suthority may fake setion o adept the reguleHons as
permenent through e usuel procedures:

VAR, Doc, No. R94-334; Filed December 8, 1993, 11:34 a.m.

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation: VR 320-61-5. Public Participation
Guidelines.

Statutory Authorily: §§ 9-6.14:7.1, 54.1-2400 and 54.1-2803 of
the Code of Virginia.

Public Hearing Date; N/A - Written comments may be
submitted through February 25, 1994,

{(See Calendar of Events section

for addifienal information.)

Hasis: Sections 54.1-2400 and 54.1-2803 of the Code of
Virginia establish the general powers and duties of the
Board of Funeral Directors and Embalmers which include
the promulgation of regulslions. Section 9-6.14:7.1 of the
Adminigirative Process Act establishes the statutory
requirements for public participation in the regulatory
Process,

Purpose: The purpose of these regulations is o provide
guidelines for the involvement of the public in the
development and promulgation of regulations of the board.
The gunidelines de ool apply to regulations exempted or
excinded from the provigions of the Administrative Process

Act (§ 8-6.14:4.1 of the Code of Virginia). The regulations
replace emergency regulations currently in effect.

Substance;

Part [ sets forth the purpose of guidelines for public
participation in the development and promulgation of
regulations,

Section 2.1 establishes the composition of the mailing list
and the process for adding or deleting names from that
list.

Section 2.2 lists the documents to be sent to persons on
the mailing list.

Section 3.1 establishes the requirements and procedures
for petitioning the board to develop or amend a regulation.
The regulation sets forth the guidelines for a petition and
the requirements for a response from the board.

Section 3.2 sets forth the requirements and procedures for
issuing a Notice of Intended Regulatory Action.

Section 3.3 sets forth the requirements and procedures for
issuing a Notice of Comment Period.

Section 3.4 seis forth the requirements and procedures for
issuing a Notice of Meeting.

Section 3.5 sets forth the requirements and guidelines for
a public hearing on a proposed regulation.

Section 3.8 seis forth the requirements and guidelines for
a biennial review of all regulations of the board.

Section 4.1 establishes the requiremenis and criteria for
the appointment of advisory committees in the
development of regulations.

Section 4.2 establishes the requirements for determining
the limitation of service for an advisory commitiee.

Section 4.2 A seis forth the conditions in which an
advisory committee may be dissolved for lack of public
response io a Notice of Intent or in the promulgation of
an exempt or excluded regulation.

Section 4.2 B sets forth a term of 12 monihs for the
existence of an advisory committee or the requirements
for its continuance.

Issues: The issues addressed are those presented by the
amended provisions of the Administrative Process Act,
These amendments pertain to: (i) public notifications and
the establishment of public participation guidelines mailing
list; (ii) petitioning the board for rulemaking, the conduct
of public hearings related to proposed regulations, and the
conduct of biennial reviews of existing regulations; and
(iii) guidelines for the use of advisory committees.
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An overall issue related to whether provisions of the
Administrative Process Act were to be repeated in
regulation. The board generally agreed with the Registrar
that provisions stated in statute should not be repeated in
regulation, but in ingsfances in which clarity was enhanced
by restating or elaborating on statufory preovisions, ihe
provisions were repeated.

1, Mailing Lists and Notifications. To establish
requirements for mailing lisis and for documents (o be
mailed to persons or entities on the mailing lists.

The board proposes language to instruct persons or
entities wiho wish to be placed on ifs mailing list on
how to proceed and idenmiifies explicitly those
documentis whick will be mailed ito those persons or
entities. A listing of these documents, which are
specified in statute, is repeated for the sake of clarity.

The proposed reguiation also establishes a mechanism
for identifving segmenis of the mailing list of inferest
to specific persons or entities, and for the board, at its
discretion, to notify additional persons or entilies of
opportunities to participate in rulemaking In addition,
the propesed regulation provides for periodic updating
of the mailing lists, and for removal of persens or
entities when mail is returned as undeliverable.

2. Petitioning for Rulemaking/Public Hearings/Biennial
Reviews. The APA, as amended, states general
requirements for public petitions for rulemaking,
encourages the conduct of informational proceedings
and periodic reviews of existing regulations, and
specifies certain information (o be included in Notices
of Iantended Regulatory Action, Noiices of Comment
Periods, and Notices of Meetings. The board believes
these requiremenis and processes should be further
elaborated in regulation for ike benefit of public
understanding,

The board adoplted as emergency provisions and
proposes these regulations as recommended by the
Department of Health Professions. The proposed
regulations specify:

a. The process and content required for petitions for
riulemaking.

b. The content of Notices of Intended Regulatory
Action, including a requirement that the board state
whether i intends to convene a public hearing on
any proposed regulation. If no such hearing i3 to be

prier ito any meeting al which the exempled
regulation is to be considered.

d. A reguirement that the board conduci a public
hearing during the comment period ualess, at a
noticed meeting, the board determines thai a
hearing is not reguired.

e. A reguiremient, consistent with Executive Order
Number 23(%0), that the board review all exisling
regulations at least once each hienmnitm.

These elabgrations on the Administrative Process Act
are included in the proposed regniations in the belief
that the board should provide every opportusity
feasible for public participation, and that any
curtailment of these opportunities should require
affirmative action by the board at a noticed meeting,

3. Guidelines for Use of Advisory Commiilees. The
APA, as amended, requires that agencies specily
guidelines for the use of advisory commitiees in the
rulemaking process. The siatutery provisions do not
specify the conient of these guidelines or the duration
of appointment of advisory commiitees,

The board adopted emergency provisions and proposes
reguiations identical lo those recommended by the
Depariment of Health Professions, These proposed
regulations inciude:

a. Provision for the board, atf its digcretion, to
appoint an ad hoc advisory commitlee fo assist in
review and development of regulations.

b, Provision for the board, at iis discretion, to
appeint an ad hoc comnittee to provide technical or
professional assistance when the board delermines
that such expertise is necessary, or when groups of
individuals register an interest in working with the
board.

¢. Provisions for tenure of advisory comumiitess and
for their dissclution.

These provisions are considered necessary io specify
ic the public the conditions which should be met in
the board’s use of general or technical advisory
committees in its rulemaking processes. They also
avoid the conlinuation of such comeaiiices beyond
their period of utility and effectiveness.

heid, the board shall state the reason in the notice. Estimated Impaci:

The notice must also indicaie that a public hearing
shall be scheduled during the comment period if

A. Regulated Entities: The proposed regulations will

requesied by at least 25 persons or enfifies, affect those persons or entitles currently on the mailing

lists of the board. However, there is no estimation of how
¢. The content of Notices of Meetings, including a many persons or groups may be affecled by notices,
requirement that the notice indicale thal copies of hearings, or appointments of ad hoc advisory comrmittees
regiiations for which an exemption ifrom the as a resuli of these proposed regulations,

provisions of the APA is claimed will be available
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B. Projected Costs to Regulated Entities: There are no
projected costs for compliance with proposed regulations,

C. Projected Cost for Implementation: There are no
additional costs to the agency associated with the
promulgation of these regulations, since the board has
conducted its business in compliance with the reguirements
of the Adminisirative Process Act under existing Public
Participation Guidelines.

Summary:

The purpose of these regulations is to provide
guidelines for the involvement of the public in the
development and promulgation of regulations of the
Board of Funeral Direcfors and Embalmers. The
guidelines do not apply to regulations exempied or
excluded from the provisions of the Administrative
Process Act (§ 86.14:4.1 of the Code of Virginia). The
proposed regulations will replace emergency
regulations currently in effect.

VR 320-01-5. Public Participation Guidelines,

PART I
GENERAL PROVISIONS.

§ 1.1 Purpose.

The purpose of these regulations is fo provide guidelines
for the involvement of the public in the development and
promuigation of regulations of the Board of Funeral
Directors and Embalmers. The guidelines do not apply to
regulations exempted or excluded from the provisions of
the Administrative Process Act (§ 96.14:4.1 of the Code of
Virginia).

§ 1.2. Definitions.

The following words and ferms, when used in this
regulation, shall have the following meaning unless the
context clearly indicates otherwise:

“Administrative Process Act” means Chapter 111 (§
96.14:1 ¢f seq.) of Title 9 of the Code of Virginia.

“Board” means the Board of Funeral Directors and
Embalmers.

“Person” means an Individual, a corporation, a
partnership, an associgtion, a governmental body, a
municipal corporation, or any other legal entity.

PART IL
MAILING LIST.

§ 2.1 Composition of the mailing list.
A. The board shall maintain a list of persons or entities

who have requested to be notified of the formation and
promuigation of regulations.

B Any person or entily may reguest to be placed on
the mailing list by indicating so in writing fo the board.
The board may add fo the list any person or entitv It
believes will serve the purpose of enhancing participation
in the regulatory process.

C. The board may maintain additional mailing lists for
persons or entities who have requested to be informed of
specific regulatory issues, proposais, or aclions.

D. The board shall periodically request those on the
mailing list fo indicate their desire to continue to receive
docurments or be deleted from the list. When mail is
returned as undeliverable, individuals or organizations
shall be deleted from the list.

§ 2.2. Docurnents to be sent to persons or entities on the
mailing list,

Persons or entities on the mailing list described in § 2.1
shall be mailed the following docurnents related fo the
promulgation of regulations:

1. A Notice of Intended Regulatory Action.
2 A Notice of Comment Pertod.

3. A copy of any final regulation adopted by the
board.

4. A notice soliciting comment on a final regulation
when the regulatory process has been extended.

PART Il
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1 Petition for rulemaking.

A. As provided in § 96.14:7.1 of the Code of Virginia,
any person may petition the board to develop a new
regulation or amend an existing regulation.

B. A petition shall include but need not be limited to
the following:

1. The petitioner’s name, mailing address, telephone
number, and, if applicable, the organization
represented in the petition.

2. The number and title of the regulation to be
addressed,

3. A description of the regulatory problem or need fo
be addressed.

4. A recommended addition, deletion, or amendment
to the regulation.

C. The board shall receive, consider and respond to a
petition within 150 days.
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D. Nothing herein shall prohibit the board from
receiving information from the public and proceeding on
its own motion for rulemaking.

§ 2.2 Notice of Intended Regulatory Aciion.

A. The Notice of Inlended Regulatory Action (NOIRA)
shall state the purpose aof the aciion and a brigf
statement of the need or problem the proposed action will
address.

B. The NOIRA shall indicate whether the board intends
to hold a public hearing on the proposed regulation ofter
it is published If the board does not infend fo hold a
public hearing, it shall state the reason in the NOIRA.

C. The NOIRA shall state that a public hearing will be
scheduled if, during the 30-day cormment period, the board
recetves reguests for a hearing from ai least 25 persons.

§ 3.3. Notice of Cornment Period.

A. The Notice of Comment Period (NOCE) shall indicate
that copies of the proposed regulation are available from
the board and may be requested in writing from the
contact person specified in the NOCP.

E. The NOCP shall indicate that copies of the statement
of substance, issues, basis, purpose, and estimaied impact
of the proposed regulation may also be requested in
writing.

C. The NOCP shali make provision for either oral or
written submittals on the proposed regulation or on the
impact on reguilated eniities and the public and on the
cost of compliance with the proposed regulation.

§ 3.4. Notice of meeting.

A. At any meeting of the board or advisory commifiee
at which the formation or adoption of regulation is
anticipated, the subject shall be described in the Notice of
Meeting and transmilted fo the Registrar of Regulations
for inclusion in The Virginia Register.

B. If the board anticipates action on a regulation for
which an exemption fo the Administrative Process Act is
claimed under § 96.144.1 of the Code of Virginia, the
Notice of Meeting shall indicate that a copy of the
regulation is available upon request at least two days
prior to the meeting. A copy of the regulation shall be
made available to the public aitending such meeling.

§ 3.5. Public hearings on regulafions.

The board shall conduct a public hearing during the
60day comment period jollowing the publication of a
proposed regulation or amendment o an  existing
regulation unless;, at a noticed meeting, the board
determines that @ hearing is not required.

§ 3.6. Biennial review of regulations.

A. At least once each bienniiin, the board shall conduct
an informational proceeding fo receive comument on afl
existing regulafions as to their effectiveness, efficiency,
necessity, clartty, and cost of compliance.

B. Such proceeding may be conducted separalely or in
conjunction with olher [nformuational proceedings or
hearings.

C. Notice of the proceeding shali be transmiited to the
Registrar of Regulations for inclusion in The Virginia
Register and shall be sent to the mailing list identified in
§ a1

PART IV.
ADVISORY COMMITTEES.

§ 4.1. Appointment of commitiees.

A. The board may appoint an ad hoc advisory
committee whose responsibility shall be to assist in the
review and development of regulations for the board.

B. The board may appoint an ad hoc advisory
commiltee to provide professional specialization or
fechnical assistance when the board determines that such
expertise IS necessary Io address a specific regulatory
issue or need or when groups of individuals register an
interest In working with the agency.

§ 4.2. Limitation of service.

A An advisory commitfee which has been appointed by
the board may be dissolved by the board when:

1. There is no response fo the Notice of Intended
Regulatory Action, or

2. The board determines that the promulgation of the
regulation is either exemp! or excluded from the
requirements of the Adminisirative Process Act (§
946.14:4.1 of the Code of Virginia).

B. An advisory committee shall remain in existence no
longer than 12 months from its initial appointment.

1. If the board delermines that the specific regulatory
need continues to exist beyond that time, it shall set
a specific term for the committee of nol more than
six additional months.

2. At the end of that extended ferm, the board shall
evaluate the continued need and may continue the
committee for additional six-month terms.

VAR, Doc, No, R94-306; Filed December 2, 1993, 2:40 p.m.
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DEPARTMENT OF LABOR AND INDUSTRY

Titie of Regulation; VR 425-01-180. Public Participation
Guidelines,

Statutory Authority; §§ 9-1.14:7.1 and 40.1-6 of the Code of
Virginia,

Public Hearing Date: February 2, 1994 - 10 am.
Written comments may be submitted through February
25, 1994.
(See Calendar of Evenis section
for additionsl information)

Basis: The siatutory authority for promulgating this
regulation is Title 40.1 of the Code of Virginia. Section
40.1-6 (3) defines the authority of the commissioner to
“make such rules and regulations as may be necessary for
the enforcement of Title 40.1, and procedural rules as are
required to comply with the Federal Occupational Safety
and Health Act of 1970 (P.L. 91-596).” Section 9-6.14:7.1 of
the Administrative Process Act requires the department to
develop, adopt and use Public Participation Guidelines for
goliciting comments from interested parties when
develeping, revising, or repealing regulations.

Purposs: The purpose of these Public Participation
Guidelines is to ensure that the pubtic and all parties
interested in regulations adopted by the commissioner
have a Ml and fair opportunilty to participate as
regulations are considered and adopted, in compliance
with the Virginia Adminisirative Process Act and Executive
Order Number Twenty-three (90) (Revised).

Substance The regulation defines appropriate terms, and
identifies the major groups interested in the regulatory
process of the department It describes the specific
manner by which the public will be involved in the
formulation of regulations, by offering petitions to develop
or amend regulations. The regulavion provides for the
formation of ad hoc advisory groups, and identifies when
they may be used. The regulation describes how open
meetings may be used to receive views and comments and
answer guestions from the public.

The regulation also specifies how and to whom a Motice of
Intended Regulatory Action will be issued. It seis out the
procedures for submitting the proposed regulations to the
appropriate offices of the Executive Branch and the Office
of the Afttorney General. The regulation details how 2
60-day public comment period is established, and how a
public hearing is conducted. The regulation provides that a
summary of all public comments received will be provided
to those who commented. It describes how a regulation
will be adopted by the Commissioner.

Issues: The provisions of this regulation provide subsiantial
and substantive opporiunities for comment by the public
on regulations under consideration by the Commissioner of
the Department of Labor and Industry. They also afford
an opportunity for the public to offer regulations for

possible adoption. A disadvantage is that additional
procedures may extend the length of time necessary for a
regulation {o be adopted. This is outweighed by the
advantages of having regulations which have been fully
and fairly scrutinized and commented upon by the public.
Another advantage is the oppoﬂun?ty for interested parties
to participate in the development of regulations that are
adopted by the commissioner.

Estimated Iimpact: Persons affected include approximately
139,812 private sector employers and the 2,213,225
employees of these employers., Expected costs of
compliance with this regulation by the regulated
community are nil. Estimated costs for the department to
implement the regulation are $2,700 for mailing,
newspaper advertisements, and conducting open meetings
and hearings, for each regulation proposed or amended by
the department which is subject to the Administrative
Process Act. There are no localities which will be
particularly affected by this regulation.

Summazy:

Section 9-6.14:7.1 of the Code of Virginia requires
each agency to develop, adopt and wuse Public
Participation Guidelines for soliciting comironts from
inferested parties when developing, revising, or
repealing regulations. Agency Is defined in the
Administrative Process Act as ‘“any authority,
instrumentality, officer, board or other unit of the
state government empowered by the basic laws fo
make regulations or decide cases.” Legislation enacted
by the 1993 General Assembly amended the
Adminisirative Process Act (APA) by adding additional
provisions fto be included in agency Public
Farticipation Guidelines.

Public Participation Guidelines were adopted by the
Department of Labor and Industry’s Cormmissioner on
Septemnber 19, 1984. Emergency Public Participation
Guidelines whick included the new requirements were
adopted by the commissioner June 24, 1993, and were
effective June 30, 1993. The purpose of this action is
fo propose new Public Participation Guidelines for the
Depariment of Labor and Industry to replace the
ermergency guidelines which will expire June 28, 1994,

The Public Farticipation Guidelines of the Department
of Labor and Industry (department) sel out procedures
to be followed by the department which ensure that
the public and all parties interested in regulations
adopted by the commissioner have a full and fair
opportunity to participate at every stage in the
development or revision of the regulations. The
regulation has been developed fo ensure compliance
with the Admuinistrative Process Act (§ 96.14:1 et seq.
of the Code of Virginia) and Executive Order Number
Twenty-three (90) (Revised).

The regulation sets forth processes [o

identify
interested groups, to involve the public

in the
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Jormulation of regulations, and to solicii and use
public comments and suggestions. For regulations
adopted by the commissioner which are subject fo the
Administrative Process Act, the regulation sets forth
procedures to issue Notices of Intended Reguiatory
Action, and fo draft and adopt regulations. Il also
defines the role of advisory groups, the use of open
meelings, and the review process by the Fxecutive
Branch.

VR 425-01-100. Public Participation Guidelires.

PART L
DEFINITIONS.

§ 1.1. Definitions.

The jollowing words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Ad hoc advisory group” means & task force lo develop
a new regulation, or review current regulations, or revise
current regulations, or advise the commissioner on
particular issues under consideration for regulation.

“Adminisirative Process Act” means Chapter 111 (§
96.14:1 et seq.) of Title 3 of the Code of Virginia.

“Commissioner” means the Commissioner of Labor and
Industry or his designee.

“Department” means the Virginia Department of Labor
and Industry.

“Locality particularly affected” means any locality
which bears any identified disproportionate material
impact which would not be experienced by other
localities.

“Opern meeting” means an informal meeting fo provide
an opportunity for the commissioner or his designee fo
hear information, receive views and comments, and to
answer questions presented by the public on a particular
Issue or regulation under consideration by the department.
It is a meeting to jfacilitate the informal exchange of
information and may be held prior fo or during the
regulation promulgation process.

“Public hearing” means an informational proceeding
conducted pursuant to § 9-6.14:7.1 of the Code of Virginia.

“Regulation” means any statement of general
application, having the force of law, affecting the rights
or conduct of any person, promulgated by the
commissioner in accordance Wwith the authority conferred
upon him by applicable basic law.

“Secretery” means the Secretary of Commerce and
Trade or his designee.

PART II
GENERAL INFORMATION.

§ 2.1. Applicability.

These guidelines shall apply to all regulations subject to
the Administrative Process Act which are administerad by
the Commissioner of Labor and Industry, hereafter
referred to as commissioner. They shall not apply ifo
regulations adopted on an emergency basis. This
regulation does not apply fo regulations exempied from
the provisions of the Administraiive Process Act (§
96.14:4.1 A and B} or excluded from the operation of
Article 2 of the Adminisirative Process Act {(§ 56.14:4.1 C).

§ 2.2, Purpose.

The purpose of these guidelines is fo ensure that the
public and all parties interested in the regulations have a
Jull and fair opporiunity to participate at every stage in
the development or revision of the regulations.

The failure of any person fo receive any notice or
coples of any documents provided under these guidelines
shall not affect the validity of any regulation otherwise
adopted in accordance with this regulation.

At the discretion of the commissioner, the procedures in
Part T may be supplemented to provide additional public
participation n the regulation adoplion process or as
necessary to meet federal requirements.

§ 2.3. Identification of interested persons and groups.

The major groups interested in the regulatory process of
the commissioner are:

1. Business and labor associations and organizations
such as the Virginia Manufacturers Association and
the Virginia State AFL-CIO;

2. Persons, groups, businesses, indusiries, and
employees affected by the specific regulation who
have previously expressed an interest by wriling or
participating in public hearings, and

3. Persons or groups who have asked to be placed on
@ mailing Iist.

§ 24. Public involvernent with formulation of regulations.

A. The commissioner shall accept petitions fo develop a
new regulation or amend an existing regulation from any
member of the public. The commissioner shall consider
the petition and provide a response within 180 days.

B. The petition, at a minimum, shall contain the
Jollowing information:

1. Name, mailing address and telephone number of
petitioner;
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2. Petitioner’s interest in the proposed action;

3. Recommended regulation or addition, deletion or
amendment to a specific regulation,

4. Statement of need and justification for the
proposed actiorn;

5. Statement of impact on the petitioner and other
affected persons; and

8. Supporting documents, as applicable.

PART I
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1 Advisory groups and consultation.

A. The commissioner may form a standing or ad hoc
advisory group to make recommendations on a proposed
reguiation. When an ad hoc advisory group is formed, it
shall include representatives from the interested persons
or groups identified in § 2.3. The membership of any ad
hoc advisory group shall be selected by the commissioner.

B. Ad hoc advisory groups or consulfation with groups
or individuals will be used when the regulation proposed
is unigue fo Virginia or more stringent than existing
federal regulations.

C. Ad hoc advisory groups or consultation With groups
or individuals may be used when:

1. The proposed regulation is of wide general impact;

2 The proposed regulation is of wide general inferest
to the public;

3. The subject of the regulation has nol been
reguiated previously by the depariment;

4. The department determines this is the most
effective method to develop the regulation; or

5. The department delermines additional technical
expertise und knowledge would be beneficial in
developing the regulation.

& 3.2. Open meetings.

The commissioner may schedule arn open meeting or
meetings fo provide information and to receive views and
comments and answer questions from the public. The
meeting(s) will normally be held at locations throughout
the Commonwealth, but if the proposed regulation will
apply only te a parficular area of the state, it will be
held in the affected area. These meetings may be held
prior fo the beginning of the formal regulalory process or
during the Notice of Infended Regulatory Action period or
during the 60-day comment period on proposed
regulations and will be in addition fo any public hearing.

§ 3.3, Netlice of Intended Regulatory Action (NOIRA).

A. The department will identify persons or groups, as
referred lo in § 2.3, interested in the development of the
regulation and assemble the appropriate mailing list.

B. The department shall Issue a NOIRA whenever it
infends to consider the development, amendment or repeal
of any regulation. The NOIRA will include:

1. Subject of the proposed regulation.
2. Identification of the persons or groups affected.

3. Surmmmary of the purpose of the proposed regulation
and the issues involved.

4. Listing of applicable laws or regulations, and
locations where these documents can be reviewed or
obtained,

5. Explanation of federal requirements for adoption
and specific obligations of the commissioner, if
applicable,

6. Request for comments from interested peoriies and
deadline for receipt of the written comments.

7. Notification of time and place of open meeting's), if
the commissioner intends to hold open meelfings.

8. Name, address and telephone number of staff
person to be contacted for further information.

9. Staternent that the commissioner intends to hold a
public hearing on the proposed regulation after it is
published.

C. if appropriate, the commissioner will appoint an
advisory group as outlined in § 3.1,

D. The NOIRA will be disseminated to the public via:
1. Distribution by mail, facsimile or other appropriate
defivery method to persons on the appropriate mailing
fist.
2. Publication In The Virginia Register of Regulations.
3. Publication in a newspaper of statewide circulation.
4. Publication in newspapens) in localities particularly
affected by the regulation. The localities parficularly
affected have been identified by the department.
§ 34. Proposed regulations.
A. After consideration of public comment, the
department may prepare a proposed draft regulation and

any necessary documentation required for review. If an ad
hoc advisory group has been established, the draft
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regulation shali be developed in consultation with such
group.

B. The commissioner will present the proposed draft fo
the secretary’'s office for review and concurrence prior lo
the beginning of the é0-day public comment period.

C. The department will submit the proposed regulation
to a 60-day public hearingfcomment period by forwarding
the following documenis to the Registrar of Regulations
by the established submission date for the desired date of
publication in The Virginia Regisier and the beginming of
the 60-day comment period:

1. Notice of public hearingfcomment period, which
will contain the following:

a. The date, time and place of the public hearing.
(Public hearing is defined in this regulation.)

b. The legal authority of the commissioner to act.

¢. The name, address and telephone number of an
individual te comfact for further information and
where to submif writien comments.

2, Full text of the regulation.
3. Summary of the regulation.

4. Statement of the basis of the regulalion, defined us
the statutory authority for promulgating the
regulation, including an identification of the section
number and a brief statement relating the content of
the statutory authority fo the specific regulation
proposed.

5. Statement of the purpose of the regulation, defined
as the rationale or justification for the provisions of a
new reguiation or changes fo arn existing regulation,
from the standpoint of the public’s health, safety or
welfare.

6. Statement of the substance of the reguiation,
defined us the identification and explanation of the
key provisions of the regulation.

7. Statement of the issues of the regulations, defined
as the primary advaniages and disadvantages jfor the
public, and as applicable for the depariment or the
state, of implementing the new or amended regulatory
provisions.

8. Statement of the estimaled Impact, defined as the
projected number of persons affected, the projected
costs, expressed as a dollar figure or range, for the
implementation and compliance with the new
regulation or amendments, and the identity of any

localities particularly affected by the regulation. The

estimated impaci shall represent the commissioner’s
best estimate for the purposes of public review and

comment, but the accuracy of the estimafe shall in
no way affect the validity of the regulation.

9. A copv of the wrillen assurance from the Office of
the Afforney General which stales thoat the
commissioner has the statutory authority fo issue the
proposed regulation.

10. Ar explanation of how clarily and simplicity were
assured in drafting the regulations.

i, A staterment describing the alternative approaches
that were considered to meei the need the proposed
regulations address, and assurance that the proposed
regulations are the least burdensome available
alternative.

12. A schedule setting forth when, after the effective
date of the regulation, the commissioner will evaluate
it for effectiveness and continued need.

D. Concurrently with the preceding step, Ithe
commisstoner Will submit required documeniation fo the
Governor’s office, the Department of Planning and Budgel,
and the Office of the Secretary of Commerce and Trade.

E. Upon receipt of the proposed regulation and
appropriate documentation, the Registrar of Regulalions
will publish the summary of the regulation and the public
hearing nofice in The Virginia Register and in a
Richmond area newspaper of general circulation. If
applicable, the department will request that the Registrar
publish the notice in newspapers in other areas of the
state. The department will mail a copy of the nofice to
persons and groups on the appropriate mailing Kst.

F. During the public comment period, the regulation
will be available for review concurrently by the following:

1. The pubiic,
2. The Governor,
3. The General Assembly,
4, The Secretary of Commerce and Trade, and
5. The Altorney General
§ 3.5. Completion of the adoption process.

A. The depariment shall prepare o summary of the oral
and written commenis received during the 60-day public
comment period and the depariment’s respornse fo the
commenis. A draft of the department’s summary shall be
sent to all parties who commented on the proposed

regulation. The summary shall be sent at least five days
before final adoption of the regulation.

B. At the end of the 60-day public comment period, the
department shall prepare the final proposed regulation.
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C. The department shall submit the final regulation to
the Regisirar of Regulations Jor publication in The
Virginia Regisier at least 30 days prior o the effective
date of the regulation.

D. The following documents shall be sent o the
Registrar's Office. Concurrently, these documents shall be
sent tv the Governor's Office, the Depariment of Planning
and Budget, and the Office of the Secretary of Commerce
and Trade.

1. A copy . of the final regulation.

2. A current summary and statement as to the basis,
purposs, substarce, issues, and impact of the
reguiation.

3. The summary of the oral and writien commenis
received during the 60-day public comment period and
the depariment’s response to the comments.

VAR. Doc. No. R94-335; Filed December 8, 1993, 11:27 am.

ERE B N A

Virginia Apprenticeship Council

Title of Regulation: VR 425-01-182. Public Participation
Guideltines,

Statulorv Aputhority: §§ 9-6.14:7.1 and 40.1-117 of the Code
of Virginia.

Public Hearing Date: January 27, 1984 - 7 p.m,
Writlen comments may be submitted through February
25, 1994,
{See Calendar of Events section
for additional information)

Basiy: The statulory authority for promulgating (this
regulation is §§ 40.1-117 through 40.1-126 of the Code of
Virginia, Section 40.1-118 specifically defines the authority
of the council, while § 40.1-125 charges the Commissioner
of Labhor and Indusiry to administer the provisions of this
chapfer. Section 9%6.14:7.1 of the Administrative Process
Act requires the council to develop, adopt and use Public
Participation Guidelines for soliciting commenis from
interested parties when developing, revising, or repealing
regulations.

Purpose: The puwrpose of these Public Participation
Guidelines is to ensure that the public and all parties
interested in regilations adopted by the council have g full
and fair opportunity fo participate as regulations are
considersd and adopted, in compliance with the Virginia
Administrative Process Act and Executive Order Number
Twenty-three (80) (Revised).

Substence: The regulation defines appropriate terms, and
identifies the wmajor groups interested im the regulatory
process of the council. It describes the specific manner by

which the public will be involved in the formulation of
regulations, by offering petitions te develop or amend
regulations. The regulation provides for the formation of
ad hoc advisory groups, and ideniifies when they may be
used. The regulation describes how open meetings may be
used to receive views and comments and answer guestions
from the pubiic.

The regulation aiso specifies how and to whom a Notice of
Intended Regulatory Action will be issued. It sets out the
procedures for submitting the proposed regulations to the
appropriate offices of the Executive Branch and the Office
of the Aftorney General. The regulation details how a
60-day public comment period is established, and how a
public hearing is conducted. The regulation provides that a
summary of all public comments received will be provided
to those who commented. It describes how a regulation
will be adopted by the council.

Issues; The provisions of this regulation provide substantial
and substantive opportunities for comment by the public
on regulations under consideration by the Apprenticeship
Council. They also afford an opportunity for the public to
offer repulations for possible adoption. A disadvantage is
that additional procedures may extend the length of time
necessary for & regulation to be adopted. This is
outweighed by the advantages of having regulations which
have been fully and fairly scrufinized and commented
upon by the public. Another advantage is the opportunity
for interested parties to participate in the development of
regulations that are adopted by the council.

Estimated Impact; Persons affected include approximately
9,000 registered apprentices, approximately 2,500 sponsors
of apprenticeship programs, and the citizens of the
Commonwealth who depend on a skilled workforce.
Expected cosis of compliance by the regulated community
are nil. Estimated costs for the department to implement
the regulation are $3,000 per year for mailing, newspaper
advertisemenis, and conducting open meetings and
hearings, assuming the council proposes or amends one
regulation per vear.

Summary:

Section 96.147.1 of the Code of Virginia requires
each agency fto develop, adopt and use Public
Participation Guidelines for soliciting comments from
interested parfies when developing, revising, or
repealing regulations. Agemcy is defined in fthe
Adminisirative Process Act as “any authority,
instrumentality, officer, board or other unit of the
state governmment empowered by the basic laws to
make regulations or decide cases.” Legislation enacted
by the 1993 General Assembly amended the
Administrative Process Act (APA) by adding additional
provisions fo be included in agency Public
Participation Guidelines.

Public Participation Guidelines were adopted by the
Apprenticeship Council on September 19, [984.
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Emergency Public Participation Guidelines which
included the new reguirements were adopted by the
council June 28, 1993, and were e¢ffective June 30,
1993, The purpose of this action is fo propose new
Public Participation Guidelines for the Apprenticeship
Courncil fo replace the emergency guidelines which
will expire June 29, 1994,

The Public Participation Guidelines of the Virginia

Apprenticeship Council (council} set oui procedures fo
be followed by the council and the Depariment of
Labor and Industry which ensure that the public and
all parties interested in regulations adopted by the
council have a full and fair opportunity fo parficipate
at every siage. The regulation has been developed fo
ensure compliance with the Administrative Process
Act (§ 96.14:1 et seq. of the Code of Virginia) and

Executive Order Number Twenty-three (90) (Revised).

The regulation sets forth processes fo identify
interested pgroups, to involve the public in the
Jormulation of regulations, o solicit and use public
commernits and suggestions, fo Issue Nolices of
Intended Regulatory Action, and to draft and adopt
regulations. It also defines the role of advisory
groups, the use of open meelings, and the review
process by the Executive Branch.

VR 425-01-102. Public Participation Guidelines.

PART L
DEFINITIONS.

§ 1.1 Definitions.

The following words and terms, when used in ihese
regulations, shall kave the following meaning, unless the
context clearly indicates otherwise:

“Ad hoc advisory group” means a task force to develop
a new regulation, or review currenl regulations, or revise
current reguilations, or advise the council om particular
issues under consideration for regulation.

“Administrative Process Act” means Chapter 111 (§
8.6.14:1 et seq) of Tille 9 of the Code of Virginia.

“Cormissioner” means the Commissioner of Labor and
Industry or his designee.

“Council” means the Virginia Apprenticeship Council.

“Department” meaqns the Virginia Depariment of Labor
and Industry,

“Open meeting” means an nformal meeting to provide
an opportunity for the council or their designeg’s) fo hear
information, receive views and comments, and to answer
questions presented by the public on a particular issue or
regulation under consideration by the council It is a
meeting fto facilitate the informal exchange of information

and may be held prior fo or during the regulation
promuligation process.

“Public hearing” means an Informational proceeding
conducted pursuant fo § 96.14.7.1 of the Code of Virginia.

“Regulation” means any Statement of general
application, having the force of law, affecting lhe righis
or conduct of any person, promulgated by the council
with the authority conferred upon it by applicable basic
law.

“Secretary” means the Secretary of Comunerce and
Trade or his designee.

PART II.
GENERAL INFORMATION.

§ 2 1L Applicability.

These guidelines shall apply to all regulations subject o
the Adrminisirative Process Act which are adopted by the
Apprenticeship Council and administered by the
Comrriissioner of Labor and Industry. They shall not apply
fo regulations adopled on an emergency basis. This
regulation shall not apply to regulations exempied from
the provisions of the Adminisirative Process Act (§
96.1441 A and B) or excluded from the operation of
Article 2 of the Administrative Process Act (§ 96.14:4.1 C).

§ 2.2, Purpose.

The purpose of these guidelines is to ensure fhat the
public ard all parties interested in the regulations have a
full and fair opportunity to parficipate at every stage.

The failure of any person fo receive any nolice or
coples of any documents provided under these guidelines
shall not affect the validity of any regulation otherwise
adopted n accordance with this regulation.

At the discretion of the counci, the procedures in Part
Il may be supplemented fo provide additional public
participation in the regulation adoption process or ds
necessary io meet federal requirements.

§ 2.3. Kentification of interested groups.

The major groups interested in the regulatory process of
the council are:

I Business and labor associations and organizations
such as the Virginic Manufacturers Associction and
the Virginig State AFL-CIO;

2. Persons, groups businesses, indusiries, and
employees affected by the specific regrdation who
have previpusly expressed an interest by wriling or
participating in public hearings, and

3. Persons or groups who have asked to be placed on
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a mailing Iist.
§ 24 Public involvement With formulation of regulations.

A. The council shall accept petitions to develop a new
regulation or amend an existing regulation from any
member of the public. The council shall consider the
petition and provide a response within 180 days.

B. The petition, af a mimimum, shall coniain the
following information:

I. Name, mailing address and telephone number of
petitioner;

2. Petitioner’s interest in the proposed action;

2. Recommended regulation or addition, deletion or
amendment fo a specific regulation;

4. Statement of need and justification for &he
proposed action;

5. Statement of impact on the petitioner and other
affected persons, and

8. Supporting documents, as applicable.

PART I
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Advisory groups and consultation.

A. The courncil may form a standing or ad hoc advisory
group fo make recommendations on a proposed
regulation.

B. Ad hoc advisory groups or consultation with groups
or individuals may be used when:

1. The praposed regulation is of wide general impact;

2. The proposed regulation Is of wide general interest
fo the public;

3. The subject of the regulation has not been
regulated previously by the council;

4. The council defermines this is the most effective
method to develop the regulation, or

5. The council determines additional techrical
expertise and knowledge would be Dbeneficial in
developing the regulation,

§ 3.2. Open meelings.

The council may schedule an open meeling or meelings
to provide information and to receive views and
comments and answer questions from the public. The
meeting(s) will normally be held at locations throughout

the Commonwealfh, buf if the proposed regulation will
apply only to a parficular area of the state, it will be
held in the affected area. These meefings may be held
prior to the beginning of the formal regulatory process or
during the Notice of Infended Regulatory Action period or
during the ©60-day comment period on proposed
regulations ard will be in addition to any public hearing.

§ 3.3. Notice of Intended Regulatory Action (NOIRA).

A. The department will identify pariies as referred io in
§ 2.3 interested in the development of the regulaiion and
assemble the appropriate mailing Iist.

B. The council shall issue @« NOIRA whenever it
considers the adoption, amendment or repeal of any
reguiation. The NOIRA will include:

1. Subject of the proposed regulation.
2. Identification of the persons or groups dffected.

3. Summary of the purpose of the proposed regulation
and lhe issues involved.

4. Listing of applicabie laws or regulations, and
locations where these documents can be reviewed or
obtained,

5. Explanation of federal requirements for adoption
and specific obligations of the council, if applicable,

§. Request for commenis from inlerested pariies and
deadline for receipt of the written comments.

7. Notification of time and place of open meeting(s), if
the council infends to hoid open meelings.

8 Name, address and lelephone rumber of staff
person to be contacted for further information.

9. Staterment that the council intends to hold a public
hearing on the proposed regulation after i is
published.

C. The council will appoint advisory or consuliation
groups in accordance with § 3.1, if appropriate.

D, The NOIRA will be disseminaled to the public vig:

1. Distribution by mail to persoms on appropriate
mailing list, including publications of nferesied
groups.

2. Publication in The Virginia Register of Regulations.
3. Publication in newspaper of stalewide circulafion
and in specific daffected areas of the siote, i
applicable.

§ 3.4. Proposed regulations.
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A. After consideration of public comment, the counci
may prepare a proposed draft regulation and any
necessary decumentation required for review. If an ad hoc
advisory group has been established, the draft regulation
shall be developed in consultetion with such group.

B. The commissioner at the direction of the council will
present the proposed draft to the secrelarv’s office for
review and concurrence prior to the beginning of the
E0-day public comment period.

C. The council will submit the proposed regulation fo a
G0-day public hearingfcomment period by forwarding the
Jfollowing documents to the Registrar of Regulations by
the established submission date for the desired date of
publication in The Virginia Register and the beginning of
the 60-day comment period:

1. Notice of public hearingfcomment period, which
will contain the following:

a. The dale, time and place of the hearing.
b. The legal authority of the council to act.

c. The name, address and felephone number of an
individual to contact for further information and
where fo submit wriiten comments.

2. Full text of the regulation.
3. Summary of the regulation.

4. Statement of the basis of the regulation, defined as
the statutory authority for promulgating the
regulation, including an identification of the section
number and a brief statement relating the content of
the stafufory authority to the specific reguiation
proposed.

5. Statement of the purpose of the regulation, defined
as the rationale or justification for the provisions of a
new regulation or changes to an existing regulation,
jfrom the standpoint of the public’s health, safety or
welfare.

6. Statement of the substance of the regulation,
defined as the identification and explanation of the
key provisions of the regulation.

7. Statement of the issues of the regulations, defined
as the primary advantages and disadvantages for the
public, and as applicable for the department or the
stale, of implernenting the new or amended regulatory
provisions.

8. Statement of the estimated impact, defined as the
projecied number aof persons dffected, and the
projected costs, expressed as a dollar figure or range,
for the implementation and compliance with the new
regulation or amendments. The estimated impact shall

represent the council's best estimate for the purposes
of public review and comment, but the accuracy of
the estimate shali in no way affect the validity of the
regulation.

9. A copy of the wrilten assurance from the Office of
the Altorney General which stales that the council
has the statutory authorify fo issue the proposed
regulation.

10. Arn explanation of how clarity and simplicity were
assured in drafting the regulations.

11. A statement describing the alfernafive approaches
that were considered {o meet the need the proposed
regulations address, and assurance that the proposed
regulations are the least burdensome available
alternative.

12. A schedule selfing forth when, after the effective
date of the regulation, the council will evaluate it for
effectiveness and continued need.

D. Concurrently with the preceding step, the council
will submit required documentation fo the Governor's
office, the Peparfment of Flanning and Budget, and the
Office of the Secretary of Commerce and Trade.

E. Upon receipt of the proposed regulation and
appropriate docureniation, the Registrar of Regulations
will publisk the summary of the reguiation and the public
hearing notice in The Virginia Register and in the
Richmond area newspaper of general circulation. If
requested, the Regisirar will publish the notice in other
selected areas of the siate. A copy of the notice shall also
be mailed to persons on the appropriate mailing list.

F, During the public comment period, the regulation
will be reviewed concurrently by the following:

1. The public,
2. The Governor,
2. The General Assembly,
4, The Secretary of Commerce and Trade, and
5. The Attorney General
§ 3.5, Completion of the adoption process.

A. The council shall prepare a summary of the oral and
wriiten comments received during the 60-day public
comment period and the council’s response fo the
comments. A draff of the council's summary shall be sent
to all parties who commenied on the proposed regulation.
The summary shall be sent at least five days before final
adopiion of the regulation.

B. At the end of the 60-day public comment period, the
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council shall prepare the final proposed regulation.

C. The final regulaition shall be submitted fo the council
for adoption.

D. The council shall submit the final regulation to the
Registrar of Regulations for publication in The Virginia
Register at least 30 days prior to the effective dale of the
regulation.

E. The following documents shall be sent to the
Registrar's Office. Concurrently, these documents shall be
sent fo the Governor’s Office, the Department of Planning
and Budget, and the Office of the Secretary of Commerce
and Trade.

1. A copy of the final regulation.

2 A current summary and statement as to the basis,
purpose, substance, Issues, and impact of the
regulation.

3. The summary of the oral and written comments
received during the 60-day public comment period and
the council’s response to the comments.

F. The remaining steps in the adoption process shall be
carried out in accordance with the provisions of the
Administrative Process Act and the Governor's Executive
Order for review of proposed regulations.

VAR, Doc, No, R94-336; Filed December 8, 1993, 11:27 am.

# ok % ok % % & ok

Virginia Safety and Codes Beard

Title of Regulation: VR 425-82-18i. Public Participation
Guidelines.

Statutory Authority: §§ 9-6.14:7.1 and 40.1-22(5) of the Code
of Virginia.

Public Hearing Date: February 2, 1994 - 1 pm.
Written comments may be submiited through February
25, 1994,
(See Calendar of Events section
for additional information)

Basis: The statutory authority for promulgating this
regulation is § 40.1-22 of the Code of Virginia. Section
40.1-22(5) defines the authority of the beard to adopt,
alter, amend, or repeal rules and regulations to further,
protect and promote the safety and health of employees
and to effect compliance with the Federal Occupational
Safety and Health Act of 197¢ (P.. 91-596). Section
9-8.14:7.1 of the Administrative Process Act requires the
board te develgp, adopt and wuse Public Participation
Guidelines for soliciting comments from interested parties
when developing, revising, or repealing regulations.

Purpose: The purpose of these Public Participation
Guidelines is to ensure that the public and all parties
interested in regulations adopted by the board have a full
and fair opportunity te participate as regulations are
considered and adopted, in compliance with the Virginia
Administrative Process Act and Executive Order Number
Twenty-three (90) (Revised).

Substance The repulation defines appropriaie terms, and
identifies the major groups interssted in the regulatory
process of the board. It describes the specific manner by
which the public wili be inveclved in the formulation of
regulations, by offering pelitions to develop or amend
regulations. The regulation provides for the formation of
ad hoc advisory groups, and identifies when they may be
used. The regulation describes how open meetings may bhe
used to receive views and comments and answer questicns
from the public. :

The regulation also specifies how and t¢ whom a Notice of
Intended Regulatory Action will be issued. 1t seis out the
procedures for submitting the proposed regulations to ihe
appropriate offices of the Executive Branch and the Office
of the Aftorney General. The regulation details how a
60-day public comment period IS established, and how a
public hearing is conducted. The regulation provides that a
summary of all public commenis received will be provided
to those who commented. It describes how a regulation
will be adopted by the bhoard.

It also provides a procedure to notify the public of
proposed federal Occupational Safety and Health
Administration (0SHA) regulations and io encourage public
participation in the federal regulatory process.

Issues: The provisions of this regulation provide substantial
and substantive opportunities for comment by the public
on regulations under consideration by the Safety and
Heaith Codes Board. They also afford an opportunity for
the public to offer regulations for possible adoption. A
disadvantage is that additional procedures may extend the
length of time necessary for a regulation ic be adopted.
This 15 outweighed by the advantages of having regulations
which have been fully and fairly scrutinized and
cornmented upon by the public. Another advantage is the
opportunity for interested parties to participate in the
development of regulations that are adopted by the
commissioner.

Estimated Impact: Persons affected include appreximately
151,792 private and government employers as well as
empleyers or building owners required {o have
hoiler/pressure vessels in their establishments inspected.
Also affected are the 2,606,639 employees of these
employers. Expected costs of compliance with this
regulation by the regulated community are nil. Estimated
costs for the department to implement the regulation are
$2,700 for mailing, newspaper advertisements, and
conducting open meetings and hearings, for each
regulation proposed or amended by the board which is
subject to the Adminisirative Process Act. There are no
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localities which will be particularly affected by this

regulation.

Summary:

Section 96.14:7.1 of the Code of Virginia requires
each agency fo develop, adopt and use Public
Participation Guidelines for soliciting comments from
interested parties when developing, revising, or
repealing regulations. Agency is defined in the
Administrative Process Act as “any authorily,
instrumentality, officer, board or other unit of the
state government empowered by the basic laws io
make regulations or decide cases.” Legislation enacted
by the 1993 General Assembly amended the
Administrative Process Act (APA) by adding additional
provisions to be included in agency Public
Participation Guidelines.

Public Participation {Fuidelines were adopfed by the
Safetv and Health Codes Board on Sepfember 19,
1984, Emergency Public Participation Guidelines which
included the new requirements were adopted by the
board Jurne 21, 1993, and were effective June 30,
1993 The purpose of this action is to propose new
Public Participation Guidelines for the Safety and
Health Codes Board to replace the emergency
guidelines which will expire June 29, 1994.

The Public Participation Guidelines of the Virginia
Safetv and Health Codes Board (board) set out
procedures to be followed by the board and the
Department of Labor and Industry which ensure that
the public and all parlies interested in regulations
adopted by the board have a full and fair opportunity
to participate at every stage in the development or
revision of the regulations. The regulation has been
developed fo ensure compliance with the
Administrative Process Act (§ 96.14:1 et seq. of the
Code of Virginia) and Executive Order Number
Twenty-three (90) (Revised).

The regulation sets forth processes to identify
interested groups, to involve the public in the
formulation of regulations, and to solicit and use
public comments and suggestions. For regulations
adopted by the board which are subject lo the

Administrative Process Act, the regulation sets forth
procedures to issue Notices of Inlended Regulatory
Action, and fo draft and adopt regulations. It also
defines the role of advisory groups, the use of open
meetings, and the review process by the Executive
Branck. The regulation also provides a procedure to
notify the public of proposed federal QOccupational
Safety and Health Administration regulatory action
and encourages the public’s participation in the
formulation of these regulations at the federal level.

VR 425-02-101. Public Participation Guidelines.

PART I

DEFINITIONS.
§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Ad hoc advisory group” means a task force to develop
a new regulation, or review current regulations, or revise
current regulations, or advise the board on particular
issues under consideration for regulation.

“Administrative Process Act” means Chapter 111 (§
86.14:1 et seq) of Title 8 of the Code of Virginia.

“Board” means the Virginia Safety and Health Codes
Board.

“Commissioner” means the Commissioner of Labor and
Industry or his designee.

“Department” means the Virginia Department of Labor
and Industry.

“Locality particularly  affected” means any locality
which bears any ideniified disproportionate material
impact which would not be experienced by other
localities.

“Open meeting” means an informal meeting to provide
an opportunily for the board or their designee to hear
information, receive Views and commenis, and to answer
questions presented by the public on a parficular issue or
regulation under consideration by the board. It is a
meeting to facilitate the informal exchange of information
and may be held prior fo or during the regulation
promulgation process.

“OSHA” means the Occupational Safety and Health
Administration, U.S. Department of Labor,

“Public hearing” means an informational proceeding
conducted pursuant fo § 96.14:7.1 of the Code of Virginia.

“Regulation’ means any stiatement of general
application, having the force of law, affecting the rights
or conduct of any person, promulgated by the board in
accordance with the authority conferred wpon it by
applicable basic law.

“Secretary” means the Secretary of Commerce and
Trade or his designee.

PART II
GENERAL INFORMATION.

§ 21 Applicability.

These guidelines shall apply to all regulations subject to
the Administrative Process Act which are adopted by the
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Virginia Safety and Health Codes Board and administered
by the Commissioner of Labor and Industry. They shall
not apply to regulutions adopted or an emergency basis.
This regulation does not apply to regulations exempled
from the provisions of the Administrative Process Act (§
96.14:41 A and B) or excluded from the operation of
Article 2 of the Administrative Process Act (§ 86.14:4.1 C}.

§ 2.2. Purpose.

The purpose of these guidelines is to ensure thal the
public and all parties inferested in the regulations have a
Jull and fair opportunity to participate at every stage in
the development or revision of the regulations.

The failure of any person to receive any notice or
copies of any docurnents provided under these guidelines
shall not affect the validity of any regulation otherwise
adopted in accordance with this regulation.

At the discretion of the board, the procedures in Part
Il or Part IV may be supplemented to provide additional
public participation in the regulation adopfion process or
as necessary to meet federal requirements.

§ 2.3. ldentification of interested persons and groups.

The major groups interested in the regulatory process of
the board are:

1. Business and labor associations and organizations
such as the Virginia Manufacturers Association and
the Virginia Stale AFL-CIO;

2. Persoms, groups, businesses, industries, and
employees affected by the specific regulation who
have previously expressed an interest by writing or
participating in public hearings; and

3. Persons or groups who have asked to be placed on
a mailing list.

§ 2.4, Public involvement with formulation of regulations.

A. The board shall accept petitions to develop a new
regulation or amend an existing regulation from any
member of the public. The board shall consider the
petition and provide a response within 180 days.

B. The petition, at a minimum, shall contain ihe

following information:

1. Name, mailing address and telephone number of
petitioner;

2. Petitioner’s interest in the proposed action;

3. Recommended regulation or addition, deletion or
amendment to a specific regulation;

4, Statement of need and justification for the

proposed action;

5. Staterment of impact on the pelitioner and other
affected persons; and

6. Supporting documents, as applicable.

PART HI.
PUBLIC PARTICIPATION PROCEDURES.

§ 3.1. Advisory groups and consultation.

A. The board may form a standing or ad hoc advisory
group to make recommendations on a proposed
regulation. When an ad hoc advisory group is formed, it
shall include representatives from the Interesied persons
or groups identified in § 2.3. The membership of any ad
hoc advisory group shall be selected by the board or, at
the board’s option, by a committee of board members or,
at the direction of the board, by the commissioner.

B. Ad hoc advisory groups or consultation with groups
or individuals will be used when the regulation proposed
is unique to Virginia or more Stringent than existing
federal regulations.

C. Ad hoc advisory groups or consultation with groups
or individuals may be used when:

1. The proposed regulation is of wide general impact;

2. The proposed regulation is of wide genieral inieresi
to the public;

3. The subject of the reguiation has nof been
regulated previously by the board;

4. The board determines this is the most effective
method to develop the regulation; or

5. The board determines additional techmical experiise
and krowledge would be beneficial in developing the
reguiation.

§ 3.2. Open rmeetings.

The board may schedule an open meefing or meelings
to provide information and lo receive views and
comments and answer questions from the public. The
meeting’s) will normally be held at locations throughout
the Commonwealth, but if the proposed regulation will
apply only to a particular area of the state, it will be
held in the affected area. These meelings may bz held
prior to the beginming of the formal regulatory process or
during the Notice of Intended Regulatory Action period or
during the 60-day comment period on propesed
regulations and will be in addition fo any public hearing.

§ 3.3. Notice of Intended Regulatory Action (NOIRA).

A. The department, at the direction of the board, will
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identify persons or groups, as referred to in § 2.3,
interested in the development of the regulation and
assemble the appropriate mailing list.

B. The board shall issue a NOIRA whenever it inlends
to consider the development, amendment or repeal of amy
regulation. The NOIRA will include:

1. Subject of the proposed reguiation.

2. Identification of the persons or groups dffected.

3. Summary of the purpose of the propesed regulation
and the issues involved.

4. Listing of applicable laws or regulations, and
locations where these documents can be reviewed or
ohtained.

5. Explanation of federal requirements for adoption
and specific obligations of the board, if applicable.

6. Request for comments from interested parties and
deadline for receipt of the written comments.

7. Notification of time and place of open meeting’s), if
the board internds to hold open meetings.

8. Nare, address and telephone number of staff
person to be contacted for further information.

9. Statement that the board intends to hold a public

hearing on the proposed regulation after it is

published.

C. If appropriate, the board will appoint an advisory
group as outlined in § 3.1.

D. The NOIRA will be disseminated to the public via:

1. Distribution by mail, facsimile or other appropriate
delivery method to persons on the appropriate mailing
list.

2. Publicalion in The Virginia Register of Reguiations.
3. Publication in a newspaper of statewide circulation.

4. Publication in newspapexs) in localities particularly
affected by the regulation. The localities particularly
affected have been identified by the depariment at
the direction of the board.

§ 3.4. Proposed regulations.

A. After consideration of public comment, the board
may prepare a proposed draft regulation and any
necessary documentation required for review. If an ad hoc
advisory group has been established, the draft regulation
shall be developed in consultation with such group.

B. The commissioner, at the direction of the board, will
present the proposed draft fo the secrefary’s office for
review and concurrence prior to the formal adoption by
the board and the beginning of the 60-day public
cortment period.

C. The board will submit the proposed regulation fo a
60-day public hearing/comment period by forwarding the
following documents fo the Regisirar of Regulations by
the established submission date for the desired date of
publication in The Virginia Register and the beginning of
the 60-day comment pericd:

1. Notice of public hearing/comment period, which
will contain the following:

a. The dale, time and place of the public hearing.
(Public hearing is defined in (his regulation.)

b. The legal authoritv of the board to act.

¢. The name, address and telephone number of an
individual to contact for further information and
where to submil written comments.

2. Full text of the regulation.
3. Summary of the regulation,

4. Statement of the basis of the regulation, defined as
the statutery authority for promulgating the
regulation, including am identification of the section
number and a brief statement relating the content of
the statufory authority to the specific regulation
proposed.

5. Statement of the purpose of the regulation, defined
as the rationale or justification for the provisions of a
new regulation or changes fo an existing regulation,
from the standpoini of the public’s health, safety or
welfare.

6. Statement of the substance of the regulation,
defined as the identification and explanation of the
key provisions of the regulation.

7. Statement of the issues of the regulations, defined
as the primary advantages and disadvantages for the
public, and as applicable for the department or the
state, of impiementing the new or amended regulatory
provisions.

8. Statement of the estimated impaci, defined as the
projected number of persons affected, the projected
costs, expressed as q dollar figure or range, for the
implermentation and compliance with the new
regulation or amendments, and the identity of any
localities pariicularly affected by the regulation. The
estimated impact shall represent the board's best
estimate for fthe purposes of public review and
comment, but the accuracy of the estimate shall in
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no way affect the validity of the regulation.

9. A copy of the written assurance from the Office of
the Attorney General which states that the board has
the statutory authority to issue the proposed
regulation.

10. An explanation of how clarity and simplicity were
assured in drafting the regulations.

11. A statement describing the alternative approaches
that were considered to meet the need the proposed
regulations address, and assurance that the proposed
regulations are the least burdensomme available
alternative.

12. A schedule setting forth when, dafter the effective
date of the regulation, the board will evaluate il for
effectiveness and continued need.

D. Concurrently with the preceding step, the board will
submit required documentation to the Governor's office,
the Department of Planning and Budget, and the Office of
the Secretary of Commerce and Trade.

E. Upon receipt of the proposed regulation and
appropriate documentation, the Registrar of Regulations
will publish the surmmary of the regulation and the public
hearing notice in The Virginia Register and in a
Richmond area newspaper of general circulation. If
applicable, the department Will request that the Registrar
publish the notice in newspapers in other areas of the
state. The department will mail a copy of the notice to
persons and groups on the appropriate mailing list.

F. During the public comment period, the regulation
will be available for review concurrently by the following:

1. The public,
2. The Governor,
3. The General Assembly,
4. The Secretary of Commerce and Trade, and
5. The Altorney General.
§ 3.5 Completion of the adoption process.

A. The board shall prepare a summary of the oral and
written comments received during the 60day public
comment period and the board’s response to the
comments. A draft of the board’s summary shall be sent
to all parties who commented on the proposed regulation.
The summary shall be sent at least five days before final
adoption of the regulation.

B. At the end of the 60day public comment period, the
department shall prepare the final proposed regulation.

C. The final regulation shall be submitted to the board
for adoption.

D. The board shall submit the final regulation to the
Registrar of Regulations for publication in The Virginia
Register af least 30 davs prior to the effective date of the
regulation.

E.  The jfollowing documents shall be sent to the
Registrar's office. Concurrently, these documents shall be
sent to the Governor's office, the Department of Planning
and Budget, and the Office of the Secretary of Commerce
and Trade.

1. A copy of the final regulation.

2. A current summary and statement as fo the basis,
purpose, substance, issues, and impact of the
regulation.

3. The summary of the oral and writlen comments
received during the 60-day public comment period and
the board’s response to the comments.

PART IV,

OCCUPATIONAL SAFETY AND HEALTH
STANDARDS PROMULGATED BY THE U §.
OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION.

§ 41 General.

The Virginia State Plan for the enforcement of
occupational safety and health laws commils the state to
adopt regulations that shall be at least as stringent as the
standards promuigated by the U. 5. Department of Labor,
Occupational Safety and Health Administration.

Accordingly, participation in the formulation of such
regulations must occur during ‘the adoption of the
regulations at the federal level To encourage such
participation the following actions will be taken.

§ 4.2, Notice of proposed federal regulatory action.

A, When advised of proposed federal regulatory action,
the board will prepare a general notice of the proposed
federal regulatory action for publication in The Virginia
Register. The general notice will include:

1. Subject of the proposed regulation.

2. Summary of the issue involved and purpose of the
propased regulation.

3. Timetable for submitting written commenils or
notification of desire to be heard at hearing or both.

4. Time and place of public hearing.

5. Request that comments be submitted to OSHA with
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a copy io the Virgimia Depariment of Labor and
Industry.

6. Name and address of contact at GSHA.
7. Copy of proposed reguifation.

B. The nolice will be disseminated io the appropriaie
persons or groups identified and placed on a mailing lst
assembled in accordance with § 2.3 of these guidelines.

VAR, Doc. Mo, R84-337; Filed December 8, 1853, 11:27 am,

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
(BOARD OF)

Title of Repulations; State Plam for Medicsl Assistance
Relating to PASARR; Educatien Component of Nursing
Facility Care; Nurglng Faclllty Residents® Appeal Rights.
VR 460-01-48:1. Utilization/Quality Comtral (§ 4.14{a))

VR 460-01-76. Appeals Process (§ 4.28 (a) and (b))

YR 480-01-78.19. Preadmission Screening and Anawal
Resident Review ip Nursing Facilities (§ 4.38 (a) through
(g)).

VR 466-82.4.3806, Definition of Specialized Services.

VR 460-02-4.3810. Categorical Determinations.

VR 460-02-3.138¢. Standards KEstablished and RMetheds
Used to Assure High Quality Care (Attachment 3.1-C).

VR 460-02-4.1410, Criteria for Preadmisslon Sereening and
Nursing Home Placement of Mentally I and Mentally
Retarded Individuals (REPEALING).

VR 460-03-3.130k. Nursing Facility and MR Criteria
{Supplement 1 to Attachment 3.1-Ch

VR 480-04-4.3910. Reguiations for Preadmission Screening
and Annual Resident Review.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Heaving Dale: N/A -~ Wrilten commenis may be
submitted through February 25, 1994.

(See Calendar of Events section

for additional information)

Basis and Authorify; Seciion 32.1-324 of the Code of
Virginia prants to the Director of the Depariment of
Medical Assistance Services (DMAS) the autherlty o
administer and amend the Plan for Medical Assistance in
lieu of board action pursuant fo the board's requirements.
Section 8-6.14:9 of the Adminisirative Process Act (APA)
provides for (his agency's promulgation of proposed
regulations subject to the Depariment of Planning and
Budget's and Governer’s reviews. Subsequent o an
emergency adoption action, the agency is iniliating the
public notice and comment process as contained in Article
2 of the Administrative Process Act.

The PASARR action iz mandated by 42 Code of Federal
Regulations § 483.100-138. These regulations were initially
established statutorily through the Omnibug Budget
Reconcitiation Act (OBRA) ‘87. The appeal rights of

nursing facility residenis is mandated in 42 CFR 431.153
and 1584. However, this action is not exempt frem Article 2
of the APA because the state has exercised discretion in
the development of PASARR process reguirements.

Purpese: The purpose of this proposal is to promulgate
permanent regulations to supersede ithe existing emergency
regulations, providing for preadmission screening and
annual resident reviews, education componeni requirements
for children in nursing facilities, and nursing facilities’
residents appeal rights.

Summary and Anslysis; The sections of the State Plan
aifected by this sction are preprinted pages (pp. 46, 76,
9z, and 790 and Attachmenis 4.39 and 4.39-A. The staie
regulations affected by this action are Preadmission
Screening and Annuzl Resident Review (VR 460-04-4.3910),

Preagdmigsion screening and annual resident review,

The Omnibus Budget Reconciliation Act (OBRA) of 1087,
Part 2, Subtitle € of Title IV, added § 1919 to the Social
Security Act. Specifically, § 1918 (B)(3){F) prohibits a
nurging facility from admilting or retaining an individual
who hag a condition of mental illness or mental
retardation unless thal individual has been determined by
the Stale Mental Health or Menial Retardation Authority
{MH/MR4) to require the level of services provided by a
nurging facility. The Department of Menial Health, Mental
Retardation and Substance Abuse Services (DMHMRSAS) is
the designated MH/MRA in the Commonwealth.

The federal requiremenis regarding preadmission
screening and annual resident review (PASARR) are that
placement determinations be completed on all applicants
to a nursing facilily. If the Level 1 assessment indicates
the presence of a condition of mental illness or mental
retardation, as defined by HCFA, the applicant must be
referred for 2 Level Y evaluation prior to admission (o
the nursing facilily. Residents wiih conditions of mental
iliness or mental retardation are to be reviewed at least
annually.

On November 30, 1882, the Healih Care Financing
Adminisiration (HCFA) published fingl regulations
concerning PASARE., The final regulations published by
HCFA are similar to the original requirements but with
several significant changes. First, the definition of mental
illpess has been revised, Because the new definition
stresses severity of the mental illness, the change should
result in a decrease in the number of individuals referred
for @ Level I evaluation for mental illness.

Second, HCFA s allowing slaies to determine personnel
qualifications for specific paris of the Level II evaluation
process, For example, a board-ceriified or board-eligible
psychiatrist is no longer mandaled to compleie the
psychiairic examinalion. States may individually specify
the qualifications of certain assessors. Third, states are
aliowed discretion in defining specialized services to be
offered and in establishing categorical determinations.
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DMAS has followed HCFA’s requirements and only
included discretionary itemns where such were permiited
(e.g, in determining categorical determinations and
descriptions of specialized services). In addition, language
was added to address DMAS monitoring activities as the
state Medicaid agency is ultimately responsible to ensure
that PASARR activities are appropriately performed.

In order to develop program requirements that are the
most efficient and least burdensome to providers,
recipients, and contractors, DMAS consulted staif of
DMHMRSAS in the regulatory development process. DMAS,
in collaboration with DMHMRSAS, routinely monitors the
PASARR process to ensure that appropriate reviews are
conducted. At least annually, DMAS will confer with
DMHMRSAS to determine the efficiency of the program.
Because this regulation is driven by a federal mandate, it
will remain in effect until such time that federal
requirements are changed.

Education component of nursing facility specialized care
services.

When DMAS first promulgated its regulations for
specialized care services in nursing facilities, requirements
for the provision of an education component were
included. Initially, the regulation required that “the nursing
facility...provide for (emphasis added) the educational and
habilitative needs of the child” At the time of
promulgation, it was DMAS’ intent that the nursing facility
coordinate (emphasis added) such services with the state
or local educational authority. The correct interpretation of
this intent has recently come under question, so this
language is being clarified.

NF residents’ appeal rights.

Residents of nursing facilities who wish to appeal a
nursing facility notice of intent to transfer or discharge
will file their appeal with the DMAS' Division of Client
Appeals and not with the Department of Healih. DMAS
will hear appeals filed by any nursing facility resident
regardless of the payment source. Prior to the DMAS
emergency regulation, DMAS’ Division of Client Appeals
only heard appeals when Medicaid was the payment
source.

Issues:
Preadmission screening and annual resident review.

Federal regulations require screening of all applicants,
regardless of payment source, prior to admission to a
nursing facility for conditions of mental illness and mental
retardation to determine whether nursing facility services
are needed. Also required are annual resident reviews of
all nursing facility residents who have a condition of
mental illness or mental retardation. Federal financial
payment will be withheld for individuals who are not
screened as required.

Education component of nursing facility specialized care
services.

DMAS requires that nursing facility specialized care
providers cocrdinate with state and local educational
authorities for the educational and habilitative needs of a
child receiving specialized care services. While the
specialized care provider is not required to furnish these
services directly, the provider must ensure that they are
obtained.

NF residents’ appeal rights.

Federal regulations regulate the procedures and reasons
for which nursing facilities may discharge or transfer
residents. Nursing facility residents who disagree with the
facility decision or feel their rights have been viclated
may appeal to the DMAS. The DMAS must grant a fair
hearing to these appellants. The department proposes fo
use the same agppeal process for these individuals as used
for all other recipients. Regulations for those are found at
VR 460-04-8.7.

Impact:
Preadmission screening and annual resident review,

The final regulation makes permanent the emergency
regulations issued on March 26, 1993. DMAS has not
changed the estimates in the emergency regulations
related o the resident review for nursing facility
placement and rteview of the Level II screening by
community service boards. These figures are $1,382,000
and $183,551 respectively. New costs are not anticipated at
this time as these regulations have heen in effect since
their issuance as emergency regulations.

Education componeni of nursing facility specialized care
services.

There are no costs asseciated with the clarifying
language for the education component of nursing facility
specialized care services.

NF residents’ appeal rights.

These regulafions assign to the state Medicaid agency
the responsibility to provide a system of fair hearings to
both Medicaid eligible and private-pay residents of nursing
facilities who are transferred or discharged against their
will. While the DMAS has provided fair hearings for other
Medicaid issues, the agency will now receive appeals on
these new issues from private-pay individuals as well as
Medicaid eligible individuals.

During 1992, the Department of Health carried the fair
hearing responsibility for nursing facility transfer and
discharge. Only one appeal was filed during that year.
During 1993 DMAS has received two appeals.

Summary:
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The purpose of this propesal s to promulgate
permanent regulations fo supersede the exisfing
emergency regulations, providing for preadmission
screening and annual resident reviews, education
component requirements for children in nursing
facilities, and nursing facilities’ residents appeal rights.

The sections of the State Plan affecied by this aclion
are preprinted pages (pp. 46, 76, 79s, and 791} and
Attachments 4.39 and 4.39-A. The siale regulations
affected by this action are Preadmission Screening
and Annual Resideni Review (VR 460-04-4.3810).

Preadission screening and annual resident review,

The Owmnibus Budget Reconciliation Act (OBRA) of
1987, Part 2, Subtitle C of Title IV, added § 1919 to
the Social Security Act. Specifically, § 1819 (BY3YF)
prohibits o nursing faciity from admitling or
refaining arn individual who has a condition of mental
ilness or mental refardation unless thet individual
has been determined by the Stale Mental Heolth or
Mental Retardation Authority (MH/MRA} fo require
the level of services provided by a nursing facility.
The Department of Menital Healfth, Menlal Retardation
and Substance Abuse Services (DMHMRSAS) Vs the

designated MHMRA in the Commonwealih.

The federel requiremenis regarding preadmiission
screening and annual resideal review (PASARRE) are
that placement deferminations be completed on ol
applicants fo a nursing fecilify. if the Level I
assessment indicates the presence of a condition of
menial iliness or mental retardation, as defined by
HCFA, the applicant must be referred for a Level IF
evaluation prior to admission fo the nursing fociity.
Residents with conditions of mental iliness or mental
retardation are to be reviewed at least annually.

On November 30, 1892 the Heualth Care Financing
Administration (HCFA) published final regulations
concerning PASARR. The final regulations published
by HCFA are similor to the origingl requirements put
with several significani changes. First, the definition
of menial iliness has been revised. Because the new
definition stresses severity of the menial iliness, the
change should result in a decrease in the number of
individuals referred for a Level II evalualion for
mental iliness.

Second, HCFA s allowing states fo defermine
personnel gualifications for specific parts of the Level
I evaluation process. For example, a board-certified
or board-eligible psvchiatrist is no longer mandated to
complete the psychiairic examination. Stales may
individually specify the qualifications of cerlain
assessers. Third, states are oflowed discretion in
defining specialized services to be offered and in
establishing categorical determinations.

DMAS has followad HCFA's requiremenis and only

included  discretionary items where such were
permitied (e.g., In delermining caiegorical
determingtions and descriptions of specialized
services). In addition, language was added to address
DMAS monitoring activities as the state Medicaid
agency s ulfimately responsible to ensure that
PASARR aciivities are appropriately performed,

In order fo develop program requirements that are
the most efficient and least burdensome fo providers,
recipients, and conitractors, DMAS consulted staff of
DMHMRESAS in the regulatory development process.
DMAS, in collaboration with DMHMRSAS, routinely
monilors the PASARR process to ensure that
approprigte reviews are conducted, At least annually,
DMAS will confer with DMHMRSAS to determine the
efficiency of the pregram. Because this regulation is
driven by a federal mandate, it will remain in effect
until such fime thatl federal requirements are changed,

Education component of nursing facility specialized
care services.

When DMAS first promulgated its regulations for
specialized care services in  nursing facilities,
reguiremenis for the provision of an education
component were included, Initinlly, the regulation

required  that “the nursing facility.. provide for
{emphasis added) the educational and habilitative
needs of the child.” At the tme of promulgation, it
was DMAS infent thal the nursing faciity coordinate
femphuasts added) such servicas with the state or local
educational authority. The correct interpretation of

this intent has recently come urnder question, so this
language is being clarified.

NF residents’ appeal rights.

Residents of nursing facilities who wish fo appeal a
nursing  facilify nolice of intent to {iransfer or
discharge will file their oppeal with ithe DMAS
Division of Client Appeals and not with the
Depariment of Health. DMAS will hear appeals filed
By eny nursing facility resident regardless of the
payment  source. Prior lo [he DMAS emergency
regulation, DMAS’ Division of Client Appeals only
heard appeals when Medicaid was the payment
SOuree,

VR 480-01-48:1. Utilization/Quality Centrol.

Citation: 42 CFR 431.80, 42 CFR 4562, 50 FR 15312,
1802(a) (30)}(C) and 1902(d) of the Act, P.L. 99-509 (§ 8431)

§ 4.14. Utilization/Quality Coatrol.

(a) A statewide prograin of surveiliance and utilization
control has been implemented that safegnards against
unnecessary or inappropriate use of Medicaid services
available under this plan and against excess payments, and
that assesses the qualily of services., The requiremenis of
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42 CFR Part 456 are met:

X Directly. Attachment 414 A eentains the erileria for
pre-admissien Sereening and nursing home placement
of MR persens:

O By undertaking medical and utilization review
requirements through a contract with a Utilization and
Quality Control Peer Review Organization (PRO)
designaied under 42 CFR Part 462. The contract with
the PRO:

(1) Meets the requirements of § 434.6(a);

(2) Inciudes a monitoring and evaluation plan to
ensure satisfactory performance;

(3) Identifies the services and providers subject {o
PRO review;

(4) Ensures that PRO review activiiies are not
inconsistent with the PRO review of Medicare
services; and

(5) Includes a description of the extent fto which
PRO determinations are considered conclusive for
payment purposes.

[0 Quality review requirements described in §
1902(a)(30)(C) of the Act relating to services
furnished by HMQ’s under contract are undertaken
through contract with the PRO designated under 42
CFR Part 462.

Citation: 1902(a)(30)(C) and 1902 (d) of the Act, P.L.
99509, (§ 9431)

O By undertaking quality review of services furnished
by HMOs under each contract with an HMQ through a
private accreditation body.

VR 460-01-78. Appeals Process,

Citation: 42 CFR 431.152; AT-79-18; 52 FR 22444; §§
1802(a)(28)(D)(i) and 1919(e)(7) of the Act; P.L. 100-203
(§ 4211(c)).

§ 4.28. Appeals Process.

(a) The Medicaid sgency has established appeals
procedures for NFs as specified in 42 CFR 431.153 and
431.154.

(b) The State provides an appeals system that meets the
requirements of 42 CFR 431 Subpart E, 42 CFR 483.12,
and 42 CFR 483 Subpart E for residents who wish to
appeal a notice of intent to transfer or discharge from a
NF and for individuals adversely affected by the
preadmission and annual resident review requirements of
42 CFR 483 Subpart C.

VR 480-81-79.19. Preadmission Secreening and Annual
Resident Review in Nursing Facilities.

Citation: §§ 1902(a)(28)(D)(i) and 1919(e){7) of the Act;
P.L. 100-203 (§ 4211(c)); P.L. 101-508 (§ 4801(b)).

§ 4.39. Preadmission Screening and Annual
Review in Nursing Facilities.

Resident

(a) The Medicaid agency has in effect a written
agreement with the State mental health and mental
retardation the Act; authorifies that meet the requirements
of 42 (CFR) 431.621(c).

(b) The State operates a preadmission screening and
annual resident review program that meets the
requirements of 42 CFR 483.100-138.

(c) The State does not claim as ‘“medical assistance
under the State Plan” the cost of services o individuals
who should receive preadmission screening or annual
resident review until such individuals are screened or
reviewed.

(d) With the exception of NF services furnished to
certain NF residents defined in 42 CFR 483.118(c)(1), the
State does not claim as “medical assistance under the
State plan” the cost of NF services to individuals who are
found not to require NF services.

(e) ATTACHMENT 4.39 specifies the State’s definition
of specialized services.

(f) Except for residents identified in 42 CFR
483.118(c)(1), the State mental health authority makes
categorical determinations that individuals with certain
mental conditions or levels of severity of mental illness
would normally require specialized services of such an
intensity that a specialized services program could not be
delivered by the State in most, if not all, NFs and that a
more appropriate placement should be utilized.

(g) The State describes'an categorical determinations it
applies in ATTACHMENT 4.39-A.

VR 460-92-4.3900. Definition of Specialized Services.

The Department of Medical Assistance Services {DMAS)
shall define specialized services for the purposes of
preadmission screering and annual resident review as
follows., The Department of Mental Health, Mental
Retardation and Substance Abuse Services shall ensure
the provision of services when they are provided by a
non-Medicaid-enrolled provider or when the services are
not covered by Medicatd.

1. Partial hospitalization;
2. Transportation to Medicaidcovered services or

specialized services necessary to treat conditions of
mental illness or mental relardation;
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3. Day health and rehabilitation;
4. Psychosocial rehabilitation,
5. Crisis intervention;

6 Customized durable medical equipment, for
restdents without a patient pay, that would allow the
resident to participate in specialized services;

7. Behavior management interventions requiring
ongoing consultation and  monitoring by a licensed
psychiatrist or psychologist;

8. Oneloone supervision necessary for behavior
management;

9. Vision and hearing needs related to mental illness
or mental retardation for persons over age 21i;

10. Dental needs resulting from mental ilness or
mental retardation sequela Jor persons over age 21,

11. Habilitation,

12, Supported employment for persons with mental
illness or mental retardation;

13. Case management services;
14, Individual psychotherapy;
15, Day treatment;
16. Individual and group counseling; and
17. Inpatient psychiatric care.
VR 460-02-4.3510, Categorical Determinations.

A A Level II evaluation shall be regquired for any
applicant to a Medicaid-certified nursing facility who is
determined, as a result of the Level I identification
screening, to have a condition of mental illness or mental
retardation as defined in 42 CFR 483.102.

B. If, however, the individual also meets one of the
following categorical determinations, a Level I evaluation
s not required to be completed for that individual. These
determinations may only be applied following the Level [
review and only If existing data on the individual appear
to be current and accurate and are sufficient to allow the
evaluator readily to determine that the individual fits into
the established category.

C. The categorical determinations are:
I A terminal illness in which a physician has

docurnented that life expectancy is less fhan six
months; and

2. A severe physical illness such as coma, functioning
at brain stem level, or other conditions which result
in a level of impairment so severe that the individual
could not be expected to benefii from active
treatment. When this calegory is used, documentation
must be available which fully describes the severity of
the condition.

VR 469-02-3.1308, Siandards Established and Methods
Used to Assure High Quality Care.

The following is a description of the standards and the
methods that will be used to assure that the medical and
remedial care and services are of high quality:

§ 1. Insfitutional care will he provided by facilities
qualified to participate in Title XVIII and/or Title XTX.

§ 2. Utilization control.
A, General acute care hospitals.

1. The Commonwealth of Virginia is required by state
law to take affirmative action on all hospital stays
that approach 15 days. Ii is a requirement that the
hospitals submit to the Depariment of Medical
Assistance Services complete information on all
hospital stays where there is a need to exceed 15
days. The various documenis which are submitted are
reviewed by professional program staff, including a
physician whe determines if additional hospitalization
is indicated. This review not oniy serves as a
mechanism for approving additional days, but allows
physicians en the Depariment of Medical Assistance
Services' staff to evaluate patient documents and give
the Program an insight into the quality of care by
individval patient. In addition, hospital representatives
of the Medical Assistance Program visit hospitals,

review the minutes of the Utilization Review
Comuinitiee, discuss patient care, and discharge
planning.

2. In each case for which payment for inpatient
hospital services, or inpatient mental hospital services
is macle under the State Plan:

a. A physician must cerlify at the time ¢f admission,
or if later, the time the individual applies for
medical assistance under the State Plan ihat the
individual requires inpatient hospital or mental
hospital care.

b. The physician, or physician assistani under the
supervision of a physician, must recertify, at least
every 60 days, that patients continue to require
inpatient hospital or mental hospital care.

¢. Such services were furnished under a plan
established and periodically reviewed and evaluated
by a physician for Inpatient hospital or mental
hospital services.
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B. Longstay acuie care hospitals (nonmental hospitals).

1, Services for adults in long-stay acute care hospitals.
The population to be served includes individuals
requiring mechanical ventilation, ongoing intravenous
medication or nuirition administration, comprehensive
rehabilitative therapy services and individuals with
communicable diseases requiring umiversal or
respiratory precauations.

a. Longstay acute care hospital stays shall be
preauthorized by the submission of a completed
comprehensive assessment instrument, a physician
certification of the need for long-stay acute care
hospital placement, and any additional information
that justifies the need for intensive services.
Physician certification must accompany the request.
Periods of care not authorized by DMAS shail not
be approved for payvment.

b, These individuals must have long{erm health
conditions requiring close medical supervision, the
need for 24-hour licensed nursing care, and the
need for specialized services or equipment needs.

¢. At a minimum, these individuals must require
physician visits at least once weekly, licensed
nursing services 24 hours a day (a registered nurse
whose sole responsibility is the designated unit must
pe on the nursing upit 24 hours a day on which the
resident resides), and coordinated multidisciplinary
team approachk to meet needs that must include
daily therapeutic leisure activities.

d. In addition, the individual must meet at least one
of the following requirements;

(1) Must require iwo ouf of three of the following
rehabilitative services: physical therapy, occupational
therapy, speech-pathology services; each required
therapy must be provided daily, five days per week,
for a minimum of one hour each day; individual
must demonstrate progress in overall rehabilitative
plan of care on a monthly basis; or

{2) Must require special eguipment such as
mechanical ventilators, respiratory therapy
equipiment (that has to be supervised by a licensed
nurse or respiratory therapist), monitoring device
(respiratory or cardiac), kinetic therapy; or

(3) The individual must reguire at leas! one of the
fellowing special services:

(a) Ongoing administration of intravenous
medications or nutrition (i.e. total parenteral
nutrition (TPN), antibiotic therapy, narcotic
adminisiration, etc.);

(b) Special infection conirel precautions such as
universal or respiratory precaution (this does not

include handwashing precautions only);

{¢) Dialysis treatment that is provided on-unit (ie.
peritoneal dialysis);

(d) Daily respiratory therapy treatments that rmust
be provided by a licensed nurse or a respiraiory
therapist;

(e) Extensive wound care requiring debridement,
irrigation, packing, etc, more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed; second- or third-degree burns
covering more than 10% of the body); or

(f) Ongoing management of multiple unstable
ostomies {(a single ostomy does not constitute a
requirement for special care) requiring frequent
care (i.e. suctioning every hour; stabilization of
feeding; stabilization of elimination, etc.).

e. Utilization review shall be performed to
determine if services are appropriately provided and
to ensure that the services provided i{o Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in the
individuals’ medical records as having been
rendered shall be deemed not to have been
rendered and no coverage shall be provided.

f. When the individual no longer meets longstay
acute care hospital criteria or requires services that
the facility is unable to provide, then the individual
must be discharged.

2. Services to pediatric/adolescent patients in long-stay
acute care hospitals. The population to be served shall
include children requiring mechanical ventilation,
ongeing iniravenous medication or nutrition
administration, daily dependence on device-based
respiratory or nutritional support (iracheostomy,
gastrostomy, etc.), comprehensive rehabilitative
therapy services, and those children having
communicakle diseases requiring universal or
respiratory precautions (excluding normal childhood
diseases such as chicken pox, measles, strep throat,
etc.) and with terminal ilinesses.

4. Longstay acute care hospital stays shall be
preauthorized by the submisgion of a completed
comprehensive assessment instrument, a physician
certification of the need for longstay acute care,
and any additional information that justifies the
need for intensive services. Periods of care not
authorized by DMAS shall not be approved for
payment.

b. The child must have ongoing health conditions
requiring close medical supervision, the need for
24-hour licensed nursing supervision, and the need
for specialized services or equipment. The recipient
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must be age 21 or under.

c. The child must minimally require physician visits
at least once weekly, licensed nursing services 24
hours a day (a registered nurse whose sole
responsibility is that nursing unit must be on the
unit 24 hours a day on which the child is residing),
and a coordinated multidisciplinary team approach
{o meet needs.

d. In addiiion, the child must meet one of the
following requiremenis:

{1) Must require two out of three of the following
physical rehabilifative services: physical therapy,
occupational therapy, speech-pathology services; each
required therapy must be provided daily, five days
per week, for & minimum of 45 minufes per day;
child must demonstrate progress in overall
rehabilitative plan of care on a monthly basis; or

(2) Must reguire special eguipmeni such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), monitoring device
(respiratory or cardiac), kinetic therapy, eic; or

(3) Must require at least one of the following
special services:

(a) Ongoing administration of iniravenous
medications or nuirition (le. total parenteral
nutrition (TPN), antibiotic therapy, narcotic
adminigtration, etc.):

(b) Special infection conirol precautions such as
universal or respiratory precaution (this does not
include handwashing precautions only or isolation
for normal childhood diseases such as measles,
chicken pox, strep throat, eic.);

{c) Dialysis treaiment that is provided within the
facility (i.e, peritoneal dialysis);

{d) Daily respiratory therapy treatmenis that must
be provided by & licensed nurse or a respiratory
therapist;

{e) Extensive wound care requiring debridement,
irrigation, packing, etc. more than two times a day
(i.e. grade IV decubiti; large surgical wounds that
cannot be closed; second- or ihird-degree burns
covering more than 16% of the body);

(f)y Ostomy care requiring services by & licensed
nuree,

(g) Services required for terminal care.

e. In addition, the longstay acute care hospital must
provide for the educational and habilitative needs of

the child. These services must be age appropriate,
must meet state educational reguirements, and must
be appropriate to the child’s cognitive level, Services
must also be individualized to meet the child’s
specific needs and must be provided in an organized
manner that encourages the child’s participation.
Services may include, but are not limited to, school,
active treatment for mental retardation, habilitative
therapies, social skills, and leisure activities.
Therapeutic leisure activities must be provided daily,

f, Ultilization review shall be performed to
determine if services are appropriately provided and
tc ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services not specifically documented in the patient’s
medical record as having been rendered shall be
deemed not {0 have been rendered and no coverage
shall be provided.

g When the resident no longer meets longstay
hospital criteria or requires services that the facility
is unable to provide, the resident must be
discharged.

C. Nursing facilities.

1. Long-terin care of residents in nursing facilities will
be provided in accordance with federal law wusing
practices and procedures that are based on the
resident’s medical and social needs and requirements.

2. Nursing facilities must conduct initially and
periodically a comprehensive, accurate, standardized,
reproducible assessment of each resident’s functional
capacity. This assessment must be conducted no later
than 14 days afier the date of admission and promptly
after a significant change in the resident’s physical or
mental condition. Each resident must be reviewed at
least quarterly, and a complete assessment conducted
at least annually.

3. The Depariment of Medical Assistance Services
shall conduct at least annually & validation survey of
the assessments completed by nursing facilities to
determine thai services provided to the residents are
medically necessary and that needed services are
provided. The survey will be composed of a sample of
Medicaid residents and will include review of both
current and closed medical records.

4, Nursing facilities must submit to the Department of
Medical Assistance Services resident assessment
information at least every six months for utilization
review. If an assessmenf completed by the nursing
facility does not reflect accurately a resident's
capability to perform activities of daily living and
gignificant impairments in functional capacity, then
reimbursement io nursing facilities may be adjusted
during the next guarter’s reimbursement review, Any
individuai who willfully and knowingly certifies (or
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causes another individual to certify) a material and
false siatement in a resident assessment is subject to
civil money penalties.

5 In order for reimbursement to be made to the
nursing facllity for a reciplent’s care, the recipient
must meet nursing facility criteria as described in
Supplement 1 to Abachment 3.1-C, Part 1 (Nursing
Facility Criteria).

In order for reimbursement to be made o the nursing
facility for a recipient requiring specialized care, the
recipient must meet specialized care criteria as
described in Supplement 1 to Atitachment 3.1-C, Part 2
(Adult Specialized Care Criteria) or Part 3
{(Pediatric/Adolescent Specialized Care Criteria).
Reimbursement for specialized care must be
preauthorized by the Department of Medical
Assistance Services. In addition, reimbursement fto
nursing facilities for residents requiring specialized
care will only be made on a contractual basis, Further
specialized care services reguirements are set forth
below.

In each case for which payment for nursing facility
services is made under the State Plan, a physician
must recommend at the time of admission or, if later,
the time at which the individual applies for medical
assistance under the State Plan that the individual
reguires nursing facility care,

8. For nursing facilities, a physician must approve a
recommendation that an individual be admiited to a
facility. The resident must be seen by a physician at
least once every 30 days for the first 90 days after
admission, and at least once every 60 days thereafter.
At the option of the physician, required visits after the
initial visit may alternate between personal visits by
the physician and wvisits by a physician assistant or
nurse practifioner.

7. Whnen the resident no longer meets nursing facility
criteria or requires services that the nursing facility is
unable {o provide, then the resident must be
discharged.

8. Specialized care services.

a. Providers must be nursing facilities certified by
the Division of Licensure and Certification, Siate
Department of Health, and must have a current
signed participation agreement with the Department
of Medical Assistance Services to provide nursing
facility care. Providers must agree to provide care
to at least four residenmis who meet the specialized
care criteria for children/adolescents or adults,

b. Providers must be able to provide the following
specialized services to Medicaid specialized care

(1) Physician visits at least once weekly;

(2) Skilled nursing services by a registered nurse
avaiiable 24 hours a day;

(3) Coordinated multidisciplinary team approach to
meet the needs of the resident;

(4) Feor residenty under age 2I; provision for the
cduentiona! anrd habilitative needs of the child
Infection control ;

(5) For residents under age 21 who require two of
three rehabilitative services (physical therapy,
occupational therapy, or speech-language pathology
services), therapy services must be provided at a
minimum o6f six sessions each day, 15 minutes per
session, five days per week;

(6) For residents over age 21 who require two of
three rehabilitative services (physical therapy,
occupational therapy, or speech-language pathology
services), therapy services must be provided at a
minimum of four sessions per day, 30 minutes per
session, five days a week;

(T) Ancillary services related to a plan of care;

(8) Respiratory therapy services by a board-certified
therapist (for ventilator patients, these services must
be available 24 hours per day),

(9) DPsychology services by a board-certified
psychologist related to a plan of care;

(10) Necessary durable medical equipment and
supplies as required by the plan of care;

(11) Nutritional elements as required;

(12) A plan to assure that specialized care residents
have the same opportunity to participate in
integrated nursing facility activities as other
residents;

{13) Nonemergency transportation;

(14) Discharge planning, and

{15) Family or caregiver training ; aad .

448 Infeation contrek

¢. Providers must coordinate with appropriate stale
and local agencies for educational and habilitative
needs for Medicaid specialized care recipients who

are under the age of 21,

D. Intermediate (Care Facilities for the Mentally

recipients: Refarded MRy (ICF/MR) and Institutions for Mental

Disease (IMD).
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1. With respect fo each Medicaid-eligible resident in
an FMR (JCF/MR) or IMD in Virginia, a written plan
of care must be deveioped prior to admission to or
authorization of benefits in such facility, and a regular
program of independent professional review (including
a medical evaluation) shali be completed pericdically
for such services. The purpose of the review is to
defermine: the adeguacy of the services available to
meet his curreni healih needs and promote his
maximum physical well being; ihe gecessity and
desirability of his comtinued placement in the facility;
and the feasibility of meeting his healih care needs
through alternative institutional or noninstitutional
services. Longterm care of residents in such facilities
will be provided in accordance with federal law that
is based on the resideni’s medical and social needs
and requirements.

2, With respect tc each imiermediate eare HMR

(ICF/MR) or IMD, periodic on-site inspections of the
care being provided to each person receiving medical
assistance, by one or more independent professional
review teams {composed of a physician or registered
nurse and other appropriate health and social service
personnel), shall be conducted. The review shall
include, with respect to each recipient, a
determination of the adeguacy of the services
available to meet his current health needs and
promote his maximum physical well-being, the
necessity and desirability of continued placement in
the facility, and the feasibility of meefing his healih
care needs through alternative institutional or
noninstitutional services. Full reports shall be made to
the state agency by the review team of the findings of
each inspection, together with any recommendations.

3. In order for reimbursement o be made ito a
facility for the mentally retarded, the resident must
meet criteria for placement In such facility as
described in Supplement 1, Part 4, to Attachment 3.1-C
and the facilily must provide active ireatment for
mentsl retardation.

4. In each case fer which payment for nirsing facility
services for the mentally retarded or institutien for
mental disease services is made under the Staie Plan:

a. A physician must certify for each applicant or
recipient that inpatient care is needed in a facility
for the mentally retarded or an iamstitution for
mental disease. The certification must be made at
the time of admission or, if an individual applies for
assistance while in the facility, before the Medicaid
agency authorizes payment; and

b. A physician, or physician assisiant or nurse
practiticner acting within the scope of the practice
a8 defined by state law and under the supervision of
a physician, must recertify for each applicani at
least every 365 days that services are needed in a
facility for the mentally retarded or institution for

mental disease.

5 When a resident no longer meets criteria for
facilities for the mentally retarded or an institution
for menial disease or no longer requires active
treatment in g facility for the menially retarded, then
the regident must be discharged.

E. Psychiairic services resulting from an EPSDT
screening.

Consistent with the Omnibus Budget Reconciligtion Act
of 1980 § 6403 and § 4b tfo Attachment 3.1 A & B
Supplement 1, psychiairic services shall be covered, based
on their prior authorization of wmedical need, for
individuals younger than 21 years of age when the need
for such services has been identified in a screening as
defined by the Early and Periodic Screening, Diagnosis,
and Treatment (EPSDT) program. The foliowing utilization
control reqguirements shall be met before preauthorization
of payment for services can o¢cur,

1. Definitions. The following words and terms, when
used in the comtexi of these regulations, shall have the
following meaning, unless the contexi clearly indicates
otherwise:

“Admission” means the provision of services that
are medically necessary and appropriate, and there
is a reasonable expectation the patient will remain
at least overnight and occupy a hed.

"CFR” means the Code of Federal Regulations.

“Psychiatric services resuliing from an EPSDT
screening” means services rendered upon adrission
to a psychiatric hospital.

“DMHMRSAS” means the Department of Mental
Health, Menial Retardation and Substance Abuse
Services.

“DMAS” means the Depariment of Medical
Assistance Services.

“JCAHO” means Joint Commission on Accreditation
of Hospitals.

“Medical necessily” means that the use of ihe
hospital sefting under ibe direction of a physician
has been demonstrated e be necessary to provide
such services in lieu of ofher {reatment settings and
the services can reasonably be expecied to improve
the recipient’s condition or to prevent further
regression so that the services will ne lomper be
needed.

“VDH” meansg the Virginia Department of Health,

2. It ghali be documented thal treatmeni is medically
necessary and that the necessity was ideniified as a
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result of an EPSDT screening. Required patient
documentation shall include, but not be limited to, the
following:

a. Copy of the screening report showing the
identification of the need for further psychiatric
diagnosis and possible treatrment.

b. Copy of supporting diagnostic medical
documentation showing the diagnosis that supports
the treatment recommended.

c. For admission te a psychiatric hospital, for
psychiatric services resulting from an EPSDT
screening, certification of the need for services by
an interdisciplinary team meeting the requirements
of 42 CFR §§ 441.153 or 441.156 that:

(1) Ambulatory care resources available in the
community do not meet the recipient’s treatment
needs;

(2) Proper tireatment of the recipient’s psychiatric
condition requires admission to a psychiatric hospital
under the direction of a physician; and

(3) The services can reasonably be expected to
improve the recipient’s condition or prevent further
regression so that the services will no longer bhe
needed, consistent with 42 CFR § 441.152.

3. The absence of any of the above required
documentation shall result in DMAS' denial of the
reguested preauthorization.

4. Providers of psychiairic services resulting from an
EPSDT screening must:

a. Be a psychiatric hospital accredited by JCAHO;

b. Assure that services are provided under the
direction of a physician;

¢. Meet the requiremenis in 42 CFR Part 441
Subpart D;

d. Be enrclled in the Commonwealth's Medicaid
program for the specific purpose of providing
psychiatric services resulting from an EPSDT
screening.

F. Home health services.

1. Home health services which meet the standards
prescribed for participation under Title XVIII will be
supplied.

2. Home health services shall be provided by a
licensed home heslth agency on a parttime or
intermiftent basis to a homebound recipient in his
place of residence. The place of residence shall not

include a hospital or nursing facility. Home health
services must be prescribed by a physician and be
part of a written plan of care utilizing the Home
Health Certification and Plan of Treatment forms
which the physician shall review at least every 62
days.

3. Except in limited circumstances described in
subdivision 4 below, to be eligible for home health
services, the patient must be essentially homebound.
The patient does not have to be bedridden. Essentially
homebound shall mean:

a. The patient is unable to leave home without the
assistance of others or the use of special equipment;

b. The patient has a mental or emotional problem
which is manifested in part by refusal to leave the
home environment or is of such a nature that it
would not be considered safe for him to leave home
unattended;

¢. The patient is ordered by the physician to restrict
activity due to a weakened condition folliowing
surgery or heart disease of such severity that stress
and physical activity must be avoided;

d. The patient has an active communicable disease
and the physician quarantines the patient.

4. Under the following conditions, Medicaid will
reimburse for home health services when a patient is
not essentially homebound. When home health services
are provided because of one of the following reasons,
an explanation must be included on the Home Health
Certification and Plan of Treatment forms:

a. When the combined cost of transportation and
medical treatment exceeds the cost of a home
health services visit;

b. When the patient cannot be depended upon to go
to a physician or clinic for required treatment, and,
as g result, the patient would in all probability have
to be admitted to a hospital or nursing facility
because of complications arising from the lack of
treatment;

¢. When the visits are for a type of instruction to
the patient which can better be accomplished in the
home setting;

d. When the duration of the treatment is such that
rendering it outside the home is not practical.

5. Covered services. Any one of the following services
may be offered as the sole home health service and
shall not be contingent upon the provision of another
service.

a. Nursing services,

Vol. 10, Issue 7

Monday, December 27, 1993

1617



Proposed Regulations

b. Home health aide services,
¢. Physical therapy services,

d. Occupaiionai therapy services,

54

. Speech-language pathology services, or

t. Medical supplies, equipmeni, and appliances
suitable for use in the home.

6. General conditions. The following general coaditions
apply to reimbursable home health services.

a. The patient must be under the care of a
physician who is legally authorized to practice and
who is acting within the scope of his or her license.
The physician may be the patient’s privaie physician
or a physician on the staff of the home health
agency or a physician working under an
arrangement with the ingtitution which is the
patient’'s residence or, if the agency is
hospital-based, a physician on the hospital or agency
staff.

b. Services shall be furnished under a written plan
of care and imust be established and periodically
reviewed by a physician. The reguested services or
items must be necessary to carry out the plan of
care and must be related to the patient’s condition.
The written plan of care shali appear on the Home
Health Certification and Plan of Treatment forms.

¢. A physician recertification shall be required at
intervals of at least once every 62 days, must be
signed and dated by the physician who reviews the
plan of care, and should be obtained when the plan
of care is reviewed. The physician recertification
statement must indicate fhe continuing need for
gservices and should estimate how long home health
services will be needed. Recertifications must
appear on the Home Health Certification and Plan
of Treatment forms.

d. The physician orders for therapy services shall
include the specific procedures and modalities to be
used, identify the specific discipline to carry out the
plan of care, and indicate the frequency and
duration for services.

e. The physician orders for durable medical
equipment and supplies shall include the specific
ftem ideuntification inciuding all modifications, the
number of supplies needed monthly, and an estimate
of how long the recipient will require the use of the
equipment or supplies. All durable medical
equipment or supplies requested must be directly
related to the physicier’s plan of care and to the
patient’s condition.

f. A written physician’s statement located in the

medical record must certify that:

{1) The home health services are reguired because
the individual is confined fo his or her home
{except when receiving outpatient services);

(2) The patieni needs licensed nursing care, home
health aide services, physical or occupational
therapy, speech-language pathology services, or
durable medical equipment and/or supplies;

(3) A plan for furnishing such services to the
individual has been established and is periodically
reviewed by a physician; and

(4) These services were furnished while the
individual was under the care of a physician.

g The plan of care shall coniain at least the
following information:

(1} Diagnosis and prognosis,
(2) Functional limitations,
(3) Orders for nursing or other therapeutic services,

(4) Orders for medical supplies and equipment,
when applicable

{8) Orders for home health aide services, when
applicable,

(6) Orders for medications and treatments, when
applicable,

(7) Orders for special dietary or nutritional needs,
when applicable, and

(8) Orders for medical tests, when applicable,
including laboratory tests and x-rays.

6. Utilization review shall be performed by DMAS io
determine if services are appropriately provided and
to ensure that the services provided to Medicaid
recipients are medically necessary and appropriate.
Services noi specifically documenied in patients’
medical records as having been rendered shall be
deemied not to have been rendered and no
reimbursement shall be provided.

7. All services furnished by a home health agency,
whether provided directly by the agency or under
arrangements wiih others, must be performed by
appropriately qualified personnel. The following
criteria shall apply fo the provision of home health
services:

a. Nursing services. Nursing services must be
provided by a registered nurse or by a licensed
practical nurse under the supervision of a graduate
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of an approved school of professional nursing and
who is licensed as a registered nurse,

b. Home health aide services. Home health aides
must meet the gqualifications specified for home
health aides by 42 CFR 484.36. Home health aide
services may include assisting with perscnal hygiene,
meal preparation and feeding, walking, and taking
and recording blood pressure, pulse, and respiration.
Home health aide services must be provided under
the general supervision of a registered nurse. A
recipient may not receive duplicative home health
aide and personal care aide services.

¢. Rehabilitation services. Services shall be specific
and provide effective treatment for patients’
conditions in accordance with accepied standards of
medical practice. The amount, frequency, and
duration of the services shall be reasonable.
Rehabilitative services shall be provided with the
expectation, based on the assessment made by
physicians of patients’ rehabilitation potential, that
the condition of patients will improve significantly in
a reascnable and generally prediciable period of
time, or shall be necessary to the establishment of a
safe and effective maintenance program required in
connection with the specific diagnosis.

(1) Physical therapy services shall be direcily and
specifically related to an active written care plan
designed by a physician after any needed
consultation with a physical therapist licensed by the
Board of Medicine. The services shall be of a level
of complexity and sophistication, or the condition of
the patient shall be of a nature that the services
can only be performed by a physical therapist
licensed by the Board of Medicine, or a physical
therapy assistant who is licensed by the Board of
Medicine and is under the direct supervision of a
physical therapist licensed by the Board of
Medicine. When physical therapy services are
provided by a qualified physical therapy assistant,
such services shall be provided under the
supervision of a qualified physical therapist who
makes an ongite supervisory vigit at least once every
30 days. This visit shall not be reimbursable.

(2) Occupational therapy services shall be gdirectly
and specifically related to an active writien care
plan designed by a physician after any needed
consulitation with an occupational therapist registered
and certified by the American Occupational Therapy
Certification Board. The services shall be of a level
of complexity and sophistication, or the condition of
the patient shall be of a nature that the services
can only he performed by an occupational therapist
registered and certified by the American
Occupational Therapy Certification Board, or an
occupational therapy assistant who is certified by
the American Occupational Therapy Certification
Board under the direct supervision of an

occupational therapist as defined above, When
occupational therapy services are provided by a
qualified occupational therapy assistant, such
services shall be provided under the supervision of
a qualified occupational therapist who makes an
onsite supervisory visit at least once every 3¢ days.
This visit shall not be reimbursable.

{3) Speech-language pathology services shall be
directly and specifically related to an active writien
care plan designed by a physician after any needed
consultation with a speech-language pathologist
licensed by the Board of Audiclogy and
Speech-Language Pathology. The services shall be of
a level of complexity and sophistication, or (he
condition of the patient shall be of a nature thai the
services can only be performed by 2
speech-language pathologist licensed by the Board of
Audiology and Speech-Language Pathology.

d. Durable medical equipment and supplies. Durable
medical equipment, supplies, or appliances musi be
ordered by the physician, be related to the needs of
the patient, and inciuded on the plan of care,
Treatment supplies used for ireatment during the
visit are included in the visit rate. Treatment
supplies lefi in the home to maintain (reatment
after the visits shall be charged separately.

e. A visit shall be defined as the duration of fime
that a nurse, home health aide, or rehabilitation
therapist is with a client to provide services
prescribed by a physician and that are covered
home health services, Visits shall not be defined in
measurements or increments of time.

G. Optometrists’ services are limited to examinations
(refractions) after preauthorization by the siate agency
except for eyeglasses as a result of an Early and Periodic
Screening, Diagnosis, and Treatment (EPSDT).

H. In the broad category of Special Services which
includes nonemergency transportation, all such services for
recipients will require preauthorization by a local health
department.

I. Standards in other specialized high quality programs
such as the program of Crippled Children’s Services will
be incorporated as appropriate.

J. Provisicns will be made for obtaining recommendead

medical care and services regardless of geographic
boundaries.

ok %

PART L

INTENSIVE PHYSICAL REHABILITATIVE SERVICES.

§ 1.1. A patient qualifies for intensive

outpatient rehabilitation if:

inpatient or
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A. Adequate treatment of his medical condition requires
an intensive rehabilitation program consisting of a
multi-disciplinary coordinated team approach fo improve
his ability to function as independently as possibie; and

B. It has been established that the rehabilitation
program cannot be safely and adequately carried out in a
less intense setting.

§ 1.2. In addition to the initial disability requirement,
participants shall meet the following criteria:

A. Require at least two of the lisied therapies in
addition io rehabilitative nursing:

1. Occupational Therapy

2. Physical Therapy

3. Cognitive Rehabilitation
4, Speech-Language Therapy

B. Medical condition stable and compatible with an
active rehabilitation program.

PART I
INPATIENT ADMISSION AUTHORIZATION,

§ 21. Within 72 hours of a patient’s admission to an
intensive rehabilitation program, or within 72 hours of
notification to the facility of the patieni’s Medicaid
eligibility, the facility shall notify the Department of
Medical Assistance Services in writing of the patient's
admission. This notification shali include a description of
the admitting diagnoses, plan of treatment, expecied
progress and a physician’s certification that the patient
meets the admission criteria. The Department of Medical
Assistance Services will make a determination as to the
appropriateness of the admission for Medicaid payment
and notify the facility of its decision. If payment is
approved, the Department will establish and notify the
facility of an approved lemgth of stay. Additional lengths of
stay shall be requested in writing and approved by the
Departmeni. Admissions or lengths of stay not authorized
by the Department of Medical Assistance Services will not
be approved for payment.

PART IIL
DCCUMENTATION REQUIREMENTS.

§ 3.1. Decumentation of rehabilitation services shall, at a
minimuom:

A, Describe the clinical signs and symptoms of the
patient mnecessifating admission to the rehabilitation
program,;

B, Describe any prior treatment and attempis to
rehabilitate the patient;

C. Document an accurate and compleie chronological
picture of the patient’s clinical course and progress in
treatment;

D. Document that a multi-disciplinary coordinated
{reatment plan specifically designed for the patient has
been developed;

E. Document in detail all {reatment rendered to ihe
patient in accordance with the plan with specific attention
to frequency, duration, modality, response to ireatment,
and identify who provided such treatment;

F. Document each change in each of the patient's
conditions;

G. Describe responses to and the cuicome of treatment;
and

H. Describe a discharge plan which includes the
anticipated improvements in functional levels, the (ime
frames necessary t¢ meet these goals, and the patient's
discharge degtination.

§ 3.2. Services not specifically documented in the patient's
medical record as having been rendered will be deemed
not to have been rendered and no reimbursement will be
provided.

PART IV.
INPATIENT REHABILITATION EVALUATION.

§ 41. For a patient with a poteniial for physical
rehabilitation for which an outpatient assessment cannct be
adequately performed, an intensive evaluation of no more
than seven calendar days will be allowed. A
comprehensive assessmient will be made of the patients
medical condition, funciional limitations, prognosis, possible
need for corrective surgery, attitude toward rehabilitation,
and the existence of any soclal problems affecting
rehabilitation. Affer these assessmenis have been made,
the physician, in consultation with the rehabilitation team,
shall determine and justify the level of care required to
achieve the siated goals.

§ 4.2, If during & previcus hospital stay an individual
completed a rehabilitation program for essentially the
same condition for which inpatient hospital care is now
being considered, reimbursement for the evaluation will
not be covered unless there is a justifliable inlervening
circumstance which necessitates a re-evaluation.

§ 4.3. Admissions for evaluation and/or training for solely
vocational or educational purposes or for developmental or
behavioral assessmenis are not covered services,

PART V.
CONTINUING EVALUATION.

§ 5.1. Team conferences shall be held as needed but at
Jeast every two weeks (o assess and decument the patient’s
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progress or problems impeding progress. The team shall
periodicaily assess the validity of the rehabilitation goals
established af the fime of the initial evaluation, and make
appropriate adjustments in the rehabilifation goals and the
prescribed ireatment program. A review by the various
team members of each others’ notes does not constituie a
team conference. A summary of the conferences, noting
the team members present, shall be recorded in the
clinical record and reflect the reassessments of the various
contributors,

§ 5.2. Rehabilitation care is to be ferminated, regardless of
the approved length of stay, when further progress toward
the established rehabilitation goal is unlikely or further
rehabilitation can be achieved in a less infensive setfing,

§ 5.3. Utilization review shall be performed to determine
if services are appropriately provided and to ensure that
the services provided to Medicaid recipients are medically
necessary and appropriate, Services not specifically
documented in the patient’s medical record as having been
rendered shall be deemed not to have been rendered and
no reimbursement skall be provided.

PART VL
THERAPEUTIC FURLOUGH DAYS.

§ 6.1, Properly documented medical reasons for furlough
may be inciuded as part of an overall rehabilitation
program, Unoccupied beds (or days) resulting from an
overnight therapeutic furiough will not be reimbursed by
the Depariment of Medical Assistance Services.

PART VIL
DISCHARGE PLANNING.

§ 7.1. Discharge planning shall be an integral part of the
overall treatment plan which is deveioped at the fime of
admission to the program. The plan shall identify the
anticipated improvements in functional abilities and the
probable discharge destination. The patient, unless unable
to do so, or the responsible party shall participate in the
discharge planning. Notations concerning changes in the
discharge plan shall be entered into the record at least
every two weeks, as a part of the teamn conference,

PART VIIL
REHABILITATION SERVICES TO PATIENTS.

§ Bl Rehabilitation services are medically prescribed
treatment for improving or restoring functions which have
been impaired by illness or injury or, where function has
been permanently lost or reduced by illness or injury, to
improve the individual’s ability to perform those tasks
required for independent functioning. The rules pertaining
to them are:

A. Rehabilitative nursing.

Rebhabilitative nursing requires education, training, or
experience thai provides special knowledge and clinical

skills to diagnose nursing needs and ireat individuals who
have health problems characterized by alteration in
cognifive and functional ability.

Rehabilitative nursing are those services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment pian approved
by a physician after any needed consultation with a
registered nurse who is experienced in rehabilitation;

2. The services shall be of a level of complexrity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a registered nurse or licensed professional nurse,
nursing assistant, or rehabilitation technician under the
direct supervision of & registered nurse who is
experienced in rehabilitation;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The service shall be specific and provide effective
ireatment for the patient’s cendition in accordance
with accepted standards of medical practice and
include the iniensity of rehabilitative nursing services
which can only be provided in an inlensive
rehabilitation setting.

B. Physical therapy.

Physical therapy services are those services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
physical therapist licensed by the Board of Medicine;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant wWho is
licensed by the Board of Medicine and under the
direct supervision of a qualified physical therapist
licensed by the Board of Medicine;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’'s rehabilitation potential, thai the condition of
the patient will improve significantly in a reazsonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
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maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient's condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

C. Occupational therapy.

Occupational therapy services are those services
furnished a patient which meet all of the following

conditions;

1. The services shall be directly and specifically
related to an active written treaiment plan designed
by the physician after any needed consultation with an
occupational therapist registered and certified by the
American Occupational Therapy Ceriification Board;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature, that the services can only be performed
by an occupaiicnal therapist registered and certified
by the American Cccupational Therapy Certification
Board or an occupational therapy assistant certified by
the American Occupational Therapy Certification
Board under the direct supervision of a qualified
occupational therapist as defined above;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and eiffective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

D. Speech-language therapy.

Speech-language therapy services are those services
furnished a patient which meet all of the following

conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultation with a
speech-ianguage pathologist licensed by the Board of
Audiology and Speech-Language Pathology;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed

by a speech-language pathelogist licensed by the Board
of Audiology and Speech-Language Pathology;

3. The services shali be provided with the expectation,
based on the assessment made by the physician of the
patieni’s rehabilitation potential, that the condition of
the patient will improve significantly in a reascnable
and generally prediciable period of time, or shall be
necessary o the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4, The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the reguirement that the amount, frequency
and duration of the services shall be reasonable.

E. Cognitive rehabilitation.

Cognitive rehabilitation services are those services

furnished a patient which meet all of the {ollowing
conditions:

1. The services shall be directly and specifically
related te an active written treatment plan desigoed
by the physician after any needed consultation with a
clinical psychologist experienced in working with the
neurclogically impaired and licensed by the Board of
Medicine;

2, The services shall be of a level of complexily and
sophistication, or the condition of the patient shall be
of a nature, that the services can only be rendered
after a neuropsychological evaluation administered by
a clinical psychologist or physician experienced in the
administration of neuropsychological assessments and
licensed by the Board of Medicine and in accordance
with & plan of care based on the findings of the
neuropsychological evaluation;

3. Cognitive rehabiitation therapy services may be
provided by occupational therapists, speech-language
pathologisis, and psychologisis who have experience in
working with the neurologically impaired when
provided under a plan recommended and coordinated
by a physician or clinical psychologist licensed by the
Beard of Medicine;

4, The cognitive rehabilitation services shall be an
integrated part of the total patient care pian and shall
relate to information processing deficils which are a
consequence of and related to a neurologic event;

§. The services include activities to improve a variely
ef cognitive functions such as orientation,
atiention/concentration, reasening, memory,
discrimination and behavior; and

6. The services shall be provided with the expectation,
based on the assessment made by the physician of the
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patient’s rehabilitation potential, thaf the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program reguired in coanection with a
specific diagnosis.

F. Psychology.

Psychology services are {hose services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan ordered by
a physician;

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a qualified psychologist as required by state law;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilifation potential, that the condition of
the patient will improve significanily in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
freatment for the patieni's condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, frequency
and duration of the services shall be reasonable.

G. Social work.

Social work services are those services furnished a
patient which meet all of the following conditions:

1. The services shall be directly and specifically
related to an active writien treatment plan ordered by
a physician;

2, The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by a qualified social worker as required by state law;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potential, that the condition of
the patient will improve significantly in a reasonable
and generally predictable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with a
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient's condition in accordance

with accepted standards of practice; this includes the
requirement that the amouni, frequency and doration
of the services shall be reasonable.

H. Recreational therapy.

Recreational therapy are (those services fumished a

patient whiclh meet all of the following conditions:

1. The services shall be directly and specifically
related to an active writlen treatment plan ordered by
a physician;

2, The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services are performed as an
integrated part of a comprehensive rehabilitation plan
of care by a recreation therapist certified with the
MNational Council for Therapeutic Recreation at the
professional level;

3. The services shall be provided with the expectation,
based on the assessment made by the physician of the
patient’s rehabilitation potentiai, that the condition of
the patient will improve significantly in a reasonable
and generally prediciable period of time, or shall be
necessary to the establishment of a safe and effective
maintenance program required in connection with &
specific diagnosis; and

4. The services shall be specific and provide effective
treatment for the patient’s condifien in accordance
with accepted standards of practice; this includes the
requirement that the amount, frequency and duration
of the services shall be reasonable.

I. Prosthetic/orthotic services.

1. Prosthetic services furnished fo a patient iaclude
prosthetic devices that replace zll or part of 2an
external body member, and services necessary to
design the device, including measuring, fitting, and
instructing the patient in its use;

2. Orthotic device services furnished to a patient
include orthotic devices that support or align
extremities to prevent or correct deformities, or io
improve functioning, and services necessary {o design
the device, inciuding measuring, fitling and instructing
the patient in iis vse; and

3. Maxillofacial prosthetic and related denial services
are those services that are specifically related to the
improvement of oral function nof {0 inclhude routine
oral and denial care.

4. The services shall be directly and spscifically
related to an active written ireatment plan approved
by a physician after consultation with a prosthetist,
grthotist, or a licensed, board eligible prosthodontist,
certified in Maxillofacial prosthetics.
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5. The services shall be provided with the expeciation,
based on the assessment made by physician of the
patient’s rehabilitation potentiai, that the condition of
the patient will improve significantly in a reasonable
and predictable period of time, or shall be necessary
to establish an improved functional state of
maintenance.

6. The services shall be specific and provide effective
treatment for the patient’s condiiion in accordance
with accepted standards of medical and dental
practice; this includes the requirement that (the
amount, frequency, and duration of the services be
reasonable.

J. Durable medical equipment.

i. Durable medical equipment furnished the patient
receiving approved covered rehabilitation services is
covered when the egnipment is necessary to carry ouf
an approved plan of rehabilitation. A rehabilitation
hospital or a rehabilitation unit of a hospital enrolied
with Medicaid under a separate provider agreement
for rehabilitative services may supply the durable
medical equipiment. The provision of the equipment is
to be bhilled as an outpatient service. Medically
necessary medical supplies, equipment and appliances
shall be covered. Unusual amounts, types, and duration
of usage must be authorized by DMAS in accordance
with published policies and procedures. When
determined to be cost-effective by DMAS, payment
may be made for renial of the equipment in lieu of
purchase, Payment shall not be made for additicnal
equipment or supplies unless the extended provision of
services has been authorized by DMAS. All durable
medical equipment is subject to justification of need.
Durable medical eguipment normally supplied by the
hespital for inpatient care is not covered by this
provision.

2. Supplies, equipment, or appliances that are not
covered for recipients of intensive physical
rehabilitative services include, but are not limited to,
the following:

a. Space conditioning equipment, such as room
humidifiers, air cleaners, and air conditioners;

b. Durable medical equipment and supplies for any
hospital or nursing facility resident, except
ventilators and associated supplies for nursing
facility residents that have been approved by DMAS
central office;

¢. Furniture or appliance not defined as medical
equipment (such as blenders, bedside tables,
matiresses other than for a hospital bed, pillows,
blankets or other bedding, special reading lamps,
chairs with- special lift seats, hand-held shower
devices, exercise bicycles, and bathroom scales);

d. Items that are only for the recipient’s comfort
and convenience or for the comvenience of those
caring for the recipient (e.g, a hospital bed or
mattress because the recipient does not have a
decent bed; wheelchair irays used as a desk surface;
mobility items used in addition to primary assistive
mobility aide for caregiver's or recipient’s
convenience, for example, an electric wheelchair
plus a manual chair; cleansing wipes);

e. Items and services which are not reasonable and
necessary for the diagnosis or treatment of illness
or imjury or to improve the functioning of a
malformed body member (for example,
over-the-counter drugs; dentifrices; toilet articles;
shampoos which do not require a physician’s
prescription; dental adhesives; electric toothbrushes;
cosmetic items, soaps, and Iotions which do not
require a physician’s prescription; sugar and salt
substifutes; support stockings; and non-legend drugs);

f. Home or vehicle modifications;

g. Itemns not suilable for or used primarily in the
home sefting (i.e., but not limited to, car seats,
equipment fo be used while at school);

h., Equipment that the primary function Iis
vocationally or educatignally related (i.e., but not
limited to, computers, environmental control devices,
speech devices) environmental control devices,
speech devices).

PART IX.
HOSPICE SERVICES.

§ 9.1. Admission criteria.

To be eligible for hospice coverage under Medicare or
Medicaid, the and elect to receive hospice services rather
than active treatment for the iilness. Both the attending
physician (if the individual has an attending physician)
and the hospice medical director must certify the life
expeciancy.

§ 0.2, Utilization review.

Authorization for hospice services requires an initial
preauthorization by DMAS and physician certification of
life expeciancy. Uiilization review will be conducted to
determine if services were provided by the appropriate
provider and to ensure that the services provided to
Medicaid recipients are medically necessary and
appropriate. Services nof specifically documented in the
patients’ medical records as having been rendered shall he
deemed not to have been rendersd and no coverage shall
be provided.

§ 9.3 Hospice services are a medically direcied,
interdisciplinary prograimn of palliative services for
terminally ill people and their families, emphasizing pain
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and sympiom control. The rules pertaining to them are:

1. Nursing care. Nursing care must be provided by a
registered nurse or by a licensed practical nurse
under the supervision of a graduate of an approved
school of professional nursing and who is licensed as
a registered nurse.

2. Medical social services. Medical social services must
be provided by a social worker who has at least a
bachelor’s degree f{rom a scheool accredited or
approved by the Council on Social Work Education,
and who 1is working under the direction of a
physician.

3. Physician services. FPhysician services must be
performed by a professional who is licensed to
practice, who is acting within the scope of his license,
and who is a doctor of medicine or osteopathy, a
doctor of dental surgery or dental medicine, a doctor
of podiatric medicine, a doctor of optometry, or a
chiropractor. The hospice medical director or the
physician member of the interdisciplinary team must
be a licensed doctor of medicine or osteopathy.

4. Counseling services. Counseling services must be
provided to the terminally ill individual and the
family members or other persons caring for the
individual at home., Counseling, including dietary
counseling, may be provided both for the purpose of
fraining the individual’s family or other caregiver to
provide care, and for the purpose of helping the
individual and those caring for him to adjust o the
individual’s approaching death. Bereavement counseling
consists of counseling services provided to the
individual’s family up to one year after the
individual’'s death. Bereavement counseling is a
required hospice service, but it is not reimbursable.

5. Short-term inpatient care. Short-term inpatient care
may be provided in a participating hospice inpatient
unit, or a participating hospifal or aursing facility.
General inpatient care may be required for
procedures necessary for pain control or acute or
chronic symptom management which cannot be
provided in other settings. Inpatient care may alse be
furnished fo provide respite for the individual’s family
or other persons caring for the individual at home.

6. Durable medical equipment and supplies. Durable
medical equipment as well as other self-help and
personal comfort items related to the palliation or
manggement of the patient’s terminal illness s
coveraed. Medical supplies include those that are part
of the written plan of care.

7. Drugs and biologicals. Only drugs which are used
primarily for the relief of pain and symptom conirol
related to the individual’s terminal illness are covered.

8. Home health aide and homemaker services. Home

health aides providing services to hospice recipients
must meet the qualifications specified for home health
aides by 42 CFR 484.36. Home health aides may
provide perscnal care services. Aides may also
perform household services to maintain a safe and
sanitary environment in areas of the home used by
the patient, such as changing the hed or light cleaning
and laundering essential to the comfort and cleanliness
of the patient. Homemaker services may include
assistance in personal care, maintenance of a safe and
healthy environment and services to enable the
individual to carry out the plan of care. Home health
aide and homemaker services must be provided under
the general supervision of a registered nurse.

9. Rehabilitation services. Rehabilitation services
include physical and occupational therapies and
speech-language pathology services that are used for
purposes of sympitom conirol or to enable the
individual to maintain activities of daily living and
basic functional skills,

PART X.
COMMUNITY MENTAL HEALTH SERVICES.

§ 10.1. Utilization review general requirements.

A. On-site ufilization reviews shall be conducted, at a
minimum annually at each enrolled provider, by the state
Depariment of Mental Health, Mental Retardation and
Substance Abuse Services (DMHMRSAS). During each
on-site review, an appropriate sample of the provider’s
total Medicaid population will be selected for review. An
expanded review shall be conducted if an appropriate
number of exceptions or problems are identified.

B. The DMHMRSAS review shall include the following
items:

1. Medical or clinical necessity of the delivered
service;

2. The admission to service and level of care was
appropriate;

3. The services were provided by appropriately
qualified individuals as defined in the Amount,
Duration, and Scope of Services found in Attachment
31 A and B, Supplement 1 § 13d Rehabilitative
Services; and

4. Delivered services as documented are consistent
with recipients’ Individual Service Plans, invoices
submitted, and specified service limitations.

§ 10.2. Mental health services utilization criteria.
Utilization reviews shall include determinations that

providers meet all the reguirements of Virginia state
regulations found at VR 460-03-3.1100.
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A.

Intensive in-home services for children and

adolescents.

1. At admission, an appropriate assessmeni is made
and documented that service needs can best be met
through iniervention provided typically but not sclely
in the «client’s residence; service shail be
recommended in the Individual Service Plan (ISP)
which shall be fully completed within 30 days of
initiation of services.

2. Services shall be delivered primarily in the family’s
residence. Some services may be delivered while
accompanying family members to community agencies
or in other locations,

3. Services shall be used when ocut-of-home placement
is a risk and when services that are far more
intensive than outpatieni clinic care are required to
stabilize the family situation, and when the client’s
residence as the sefting for services is more likely to
be successful than a clinic.

4, Services are not appropriate for a family in which
a chiid has run away or a family for which the goal
is to keep the family together only uniil an
out-of-home piacement can be arranged.

5. Services shall also be used to facilitate the
iransition to home from an out-of-home placement
wher services more intensive than ouipatient clinic
care are required for the transition to be successful.

6. Al least one paren{ or responsible adult with whom
the child is living must be wiilling te participate in
in-home services, with the goal of keeping the child
with the family.

7. The previder of intensive in-home services for
children and adolescents shall be licensed by the
Department of Menial Heaith, Mental Retardation and
Substance Abuse Services.

8. The billing unit for intensive in-home service is one
hour, Although the pattern of service delivery may
vary, in-home service is an intensive service provided
to individuals for whom there is a plan of care in
effect which demonsirates the need for a minimum of
five hours a week of intensive in-home service, and
includes & pian for service provision of & minimum of
five hours of service delivery per client/family per
week in the initial phase of treatment. It is expected
that the pattern of service provision may show more
intensive services and more frequent contact with the
client and family initially with a lessening or tapering
off of iniensity toward the latter weeks of service.
Intengive in-home services below the five-hour a2 week
minimum may be covered. However, variations in this
pattern must be consistent with the individual service
plan. Service plans must incorporate a discharge plan
which identifies {ransifion from inienmsive in-home t{o

B. Therapeutic day
adolescents.

less intensive or nenhome based services.

9. The intensity of service dictates that caseload sizes
should be six or fewer cases at any given time. If on
review caseloads exceed this limit, the provider wiil
be reguired to submili a corrective action plan
designed to reduce caseload size to the required lmit
unless the provider can demonstrate that enough of
the cases in the caseload are moving toward discharge
so thai the caseload standard will be met within three
months by attrition. Failure to maintain required
caseload sizes in iwo or more review periods may
result in termination of the provider agreement unless
the provider demonstrates the ability to attain and
mainiain the required caseload size.

10. Emergency assistance shall be available 24 hours
per day, seven days a week.

treatment for children and

1. Therapeutic day treatment is appropriate for
children and adolescents who meet the DMHMRSAS
definitions of “serious emotional disturbance” or “at
risk of developing serious emotional disturbance” and
who also meet one of the following:

a. Children and adolescents who require year-round
treatment in order t{o sustain behavioral or
emotional gains.

b. Children and adolescents whose behavior and
emotional problems are so severe they cannot be
handled in self-contained or resource emotionally
disturbed (ED) classrooms without:

(1) This programming during the school day; or

(2) This programming to supplement the school day
or school year,

¢. Children and adolescents who would otherwise be
placed on homebound instruction because of severe
emotional/behavior problems that inierfere with
learning,

d. Children and adolescents who have deficits in
social skilis, peer relations, dealing with authority;
are hyperactive; have poor impulse conirol; are
exiremely depressed or marginally connected with
reality.

e. Children in preschool enrichment and early
intervention programs when the children’s
emotional/behavieral problems are so severe that
they cannot function in these programs without
additional services.

2. The provider of therapeutic day treatment for child
and adolescent services shall be licensed by the
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Department of Mental Health, Mental Retardation and
Substance Abuse Services,

3. The minimum stafi-to-youth ratio shall emsure that
adeguate staff is available to meet the needs of the
youth identified on the ISP.

4, The program shall operate a minimum of two hours
per day and may offer flexible program hours (ie.
before or after school or during the summer). One
unit of service is defined as a minimum of two hours
but less than three hours in a given day. Two units of
service are defined as a minimum of three but less
than five hours in a given day; and three units of
gservice equals five or more bhours of service.
Transportation time to and from the program site may
be included as part of the reimbursable unit. However,
transportaition lime exceeding 25% of the total daily
time spent in the gervice for each individual shall not
be billable. These restrictions apply only to
transportation to and from the program site. Other
programerelated iransportation may be included in the
program day as indicated by scheduled activities.

5. Time for academic instruction when no ireaiment
activity is going on cannot be included in the billing
nait.

6. Services shall be provided following a diagnostic
assessment when authorized by the physician, licensed
clinical psychologist, licensed professional counselor,
licensed clinical social worker or certified psychiatric
aurse and in accordance with an ISP which shall be
fully completed within 30 days of initiation of the
SEIVICE.

C. Day treatment/pariial hospitalization services shall be
provided to adulis with serious menial illness following
diagnostic assessment when authorized by the physician,
licensed clinical psychologist, licensed professional
counselor, licemsed clinical social worker, or certified
psychistric nurse, and in accordance with an ISP which
shall be fully completed within 30 days of service
initiation,

1. The provider of day treatmeni/partial hospitalization
shall be licensed by DMHMRSAS.

2. The program shall operate a minimum of two
continuous hours in a 24hour pericd. One unii of
service shall be defined as a minimum of two but less
than four hours on a given day. Two units of service
shall be defined as at least four but less than seven
hours in a given day. Three units of service shall be
defined as sevem or more hours in a given day.
Transportation timne to and from the program site may
be included as part of the reimbursable unit. However,
transportation time exceeding 25% of the total daily
tirne spent in the service for each individual shall not
be covered. These resirictions shall apply only to
trangporiation to and from the program site. Other

program-related transportation may be included in the

program day as indicated by scheduled program
activities.

3. Individuals shall be discharged from this service
when they are no longer in an acute psychiatric state
or when other less intensive services may achieve
stabilization. Admission and services longer than 90
calendar days must be authorized based upon a
face-to-face evaluation by a physician, licensed clinical
psychologist, licensed professional counselor, licensed
clinical social worker, or certified psychiatric nurse.

D. Psychosocial rehabilitation services shall be provided
to those individuals who have mental illness or mental
retardation, and who have experienced longterm or
repeated psychiatric hospitalization, or who lack daily
living skills and interpersonal skills, or whose support
system i§ limited or nonexistent, or who are unable to
function in the community without intensive intervention
or when Jongderm care is needed to maintain the
individual in the community,

1. Services shali be provided following an assessment
which clearly documents the need for services and in
accordance with an ISP which shali bhe fully
completed within 30 days of service initiation.

2. The provider of psychosocial rehabilitation shall be
licensed by DMHMRSAS.

3. The program shall operate a minimum of two
coniinuous hours in a 24-hour period. One unit of
service is defined as a minimum of two but less than
four hours on a given day. Two units are defined as
at least four bul less than seven hours in a given day.
Three units of service shall be defined as seven or
more hours in a given day. Transportation time to and
from the program site may be included as part of the
reimbursement unit. However, transportation time
gxceeding 257 of the total daily time spent in the
service for each individual shall not be covered. These
resirictions apply only to transporiation to and from
the program sife. Other program-related transportation
may be included in the program day as indicated by
scheduled program activilies.

4. Time allocated for field trips may be wused to
calculate fime and units if the goal is to provide
training in an integrated setting, and to increass the
client’s understanding or ability to access community
reseurces.

E. Admission to crisis infervention services is indicated
following a marked reduction in the individual's
psyciratric, adaptive or behavioral functioning or an
extreme increase in personal distress. Crisis intervention
may be the initial coniact with a client.

1. The provider of crisis intervention services shall be
licensed as an Outpatient Program by DMHEMRSAS,
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2. Client-related activities provided in association with
a face-do-face confact are reimbursabie.

1. An Individual Service Plan (ISP) shali not be
required for newly admitted individuais to receive this
service. Inclusion of crisis intervention as a service on
the ISP shall not be required for the service {o be
provided on an emergency hasis,

4. For individuals receiving scheduled, shortterm
counseling as part of the crisis intervention service, an
ISP must be developed or revised to reflect the
shoriterm counseling goals by the fourth face-to-face
contact.

5, Reimbursement shall be provided for short-term
crisis counseling contacts occurring within a 30-day
perind from the time of the first facedo-face crisis
contact. Other than the annual service limiis, there
are no restrictions (regarding number of contacts or a
given time period to be covered) for reimbursement
for unscheduled crisis coniacts.

6. Crisis intervention services may be provided to
eligible individuals ouiside of the clinic and billed,
provided the provision of out-of-clinic services is
clinically/programmafically appropriate. When travel is
required to provide out-of-<clinic gervices, such time is
reimbursable. Crisis intervention may involve the
family or significant others.

F. Case management,

1. Reimbursement shall be provided omly for “active”
case management clienis, as defined. An active client
for case management shall mean an individual for
whom there is a plan of care in effect which requires
regular direct or client-related coniacts or activity or
communication with the client or families, significant
others, service providers, and others including a
minimem of one face-to-face client contact within a
90-day period. Billing can be submitied only for
months in which direct or clieni-reiated contacts,
activity or communications occur.

2. The Medicaid eligible individual shali meet the
DMHMRSAS criteria of serious mental illness, serious
emotional disturbance in children and adolescents, or
youth at risk of serious emotional disturbance.

3. There shall be no maximum service limits for case
management services.

4. The ISP must document the need for case
management and be fully completed within 30 days of
initiation of the service, and the case manager shall
review the ISP every three months. The review will
be due by the last day of the third month following
the month in which the last review was completed. A
grace peried will be granted up io the last day of the
fourth month following the month of the last review.

When the review was completed in a grace period,
the next subsequent review shall be scheduled three
months from the month the review was due and not
the date of actual review.

5. The ISP shall be updated at least annually.
§ 10.3. Mental retardation utilization criteria.

Utilization reviews shall include determinations that
providers meet all the requirements of Virginia state
regulations found at VR 460-03-3.1100,

A. Appropriate use of day health and rehabilitation
services requires the following conditions shall be met:

1, The service is provided by a program with an
operational focus on skills development, social learning
and interaction, support, and supervision,

2. The individual shall be assessed and deficits must
be found in two or more of the foliowing areas to
qualify for services:

a. Managing personal care needs,

b. Understanding verbali commands and
communicating needs and wants,

¢. Earning wages without intensive, frequent and
ongoing supervision or support,

d¢. Learning new skills without planned and
consistent or specialized training and applying skilis
learned in a training situation to other
environmenis,

e, Exhibiting behavior appropriate to time, place
and situation that is not threatening or harmful to
the health or safety of self or others without direct
supervision,

f, Making decisions which require informed consent,

g. Caring for cother needs without the assistance or
personnel trained to teach functional skills,

h. Functioning in cemmunity and integrated
environments without struciured, intensive and
frequeni assistance, supervision or support.

3. Services for the individual shall be preauthorized
annually by DMHMRSAS,

4, Each individual shall have a written plan of care
developed by the provider which shall be fully
compiete within 30 days of initiation of the service,
with a review of the plan of care at least every 80
days with modification as appropriate. A 10-day grace
period is aliowable.
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5. The provider shall update the plan of care at least
annually.

8. The individual’s record shall conifzin adequate
documentation concerning progress or lack thereof in
meeting plan of care goals.

7. The program shall operaie a minimum of two
continuous hours in a 24-hour period. One unit of
service shall be defined as a minimum of two but less
than four hours on a given day. Two units of service
shall he ai least four but less thamn seven hours on a
given day. Three urils of service shall be defined as
seven or more hours in a given day. Transportation
time to and from the program site may be included
as part of the reimbursable unit. However,
transportation time exceeding 25% of the total daily
time spent in the service for each individual shall not
be covered. These resirictions shall apply only to
transportation to and from the program site, Other
programerelated transportation may be included in the
program day as indicasted by scheduled pregram
activities.

8. The provider shall be licensed by DMHMRSAS.

B. Appropriate use of case management services for
persens with mental retardation requires the following
conditions toc be met:

1. The individual must require case management as
documented on the consumer service plan of care
which is developed based on appropriate assessment
and supporting data. Authorization for case
management services shall be obtained Irom
DMHEMRSAS Care Coordination Unit annually.

2. An active client shall be defined as an individual
for whom there is a plan of care in effect which
requires regular direct or client-related contacts or
communication or activity with the client, family,
service providers, significaat others and other entities
including a minimym of one Tfacedo-face contact
within a %0-day period.

3. The plan of care shall address ihe individual's
neads in all life areas with consideration of the
individual’s age, primary disability, level of functioning
and other relevant factors.

a. The plan of care shall be reviewed by the case
manager every three months fo ensure the identified
needs are met and the required services are
provided, The review will be due by the last day of
the third month following the month in which the
last review was completed. A grace period will be
given up to the last day of the fourth month
following the month of the prior review. When the
review was compleled in a grace period, the next
subsequent review shall be scheduled three months
from the month the review was due and not the

date of the actual review.

b. The need for case management services shall be
assessed and justified through the development of an
annual consumer service plan.

4. The individual's record shall contain adequate
documentation concerning progress or lack thereof in
meeting the consumer service plan goals.

PART XI
GENERAL OUTPATIENT PHYSICAL
REHABILITATION SERVICES.

§ 11.1. Scope.

A. Medicaid covers general outpatient physical
rehabilitative services provided in ouipatient settings of
acute and rehabilitation hospitals and by rehabilitation
agencies which have a provider agreement with the
Department of Medical Assistance Services (DMAS).

B. Outpatient rehabilitative services shall be prescribed
by a physician and be part of a written plan of care.

§ 11.2. Covered outpatient rehabilitative services.

Covered outpatient rehabilitative services shall include
physical therapy, occupational therapy, and
speech-language pathology services. Any one of these
services may be offered as the sole rehabilitative service
and shall not be contingent upon the provision of another
gervice,

§ 113, Eligibility criteria for outpatient rehabilitative
services.

Te be eligible for general outpatient rehabilitative
services, the patient must require at least one of the
following services: physical therapy, cccupational therapy,
speech-language pathology services, and respiratory
therapy. All rehabilitative services must be prescribed by
a physician.

§ 11.4. Criteria for the provision of outpatient rehabilitative
services,

All practitioners and providers of services shall be
required to meet state and {federal licensing and/or
certification requirements.

A. Physical therapy services meeting all of the following
conditions shall be furnished to patients:

1. Physical therapy services shall be directly and
specifically related to an active written care plan
designed by a physiclan after any needed consultation
with a physical therapist licensed by the Board of
Medicine.

2. The services shall be of a level of complexity and
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sophistication, or the condition of the patieni shail be
of & nature that the services can only be performed
by a physical therapist licensed by the Board of
Medicine, or a physical therapy assistant who is
licensed by the Board of Medicine and is under the
direct supervision of a physical therapist licensed by
the Board of Medicine. When physical therapy services
are provided by a qualifiad physical therapy assisiant,
such services shall be provided under the supervision
of a qualified physical therapist who makes an onsite
supervigory visit ai least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatmnent for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requirement that the amount, freguency,
and duration of the services shall be reasonable.

B. Occupational therapy services shall be those services
furnished 2 patient which meeil all of the following
conditions:

1. Occupational therapy services shall be directly and
specifically related to an active written care plan
designed by a physician after any needed consultation
with an cccupational therapist registered and certified
by the American Occupational Therapy Certification
Board.

2, The services shall be of a level of complexily and
sophistication, or the condition of the patieni shall be
of a mature thai the services can only be performed
by an occupational therapist registered and certified
by the American Occupational Therapy Certification
Board, a graduate of a program approved by the
Council on Medical Education of the American
Medical Association and engaged in the supplemental
clinical experience required before regisiration by the
American Occupational Therapy Associafion when
under the supervision of an occupational therapisi
defined above, or an occupational therapy assistant
who is certified by the American Occupational
Therapy Certification Board under the direct
supervision of an occupationai therapist as defined
above. When occupational therapy services are
provided by a quslified occupational therapy assistant
or a graduate engaged in supplemenial clinical
experience required before registration, such services
shall e provided under the supervision of a qualified
sccupational therapist whe makes an onsite
supervisory visit at least once every 30 days. This visit
shall not be reimbursable.

3. The services shall be specific and provide effective
treatment for the patient’s condition in accordance
with accepted standards of medical practice; this
includes the requiremeni thai the amount, frequency,
and duration of the services shall be reasonable.

C. Speech-language pathology services shall be those

services furnished & patient which meet all of the

following conditions:

1. The services shall be directly and specifically
related to an active written treatment plan designed
by a physician after any needed consultaiion with a
speech-language pathologist licensed by the Board of
Audiclogy and Speech-Language Pathology, or, if
exempted from licensure by statute, meeting the
requirements in 42 CFR 440 110(c);

2. The services shall be of a level of complexity and
sophistication, or the condition of the patient shall be
of a nature that the services can only be performed
by or under the direction of a speech-language
pathologist who meets the qualifications in subdivision
Bl above. The program must meet the requirements
of 42 CFR 405.1719(c). At least one qualified
speech-language pathelogist must be present at all
times when speech-language pathology services are
rendered; and

3. The services shall be specific and provide effective
freatment for the patienf’s condition in accordance
with accepted standards of medical practice; this
inclides the requirement that the amount, frequency,
and duration of the services shall be reasonable.

§ 115, Authorization for services,

A, General physical rehabilitative services provided in .
outpatient settings of acute and rehabilitation hospitals and
by rehabilifation agencies shall include authorization for up
to 24 visits by each ordered rehabilitative service within a
60-day period. A recipient may receive a maxzimum of 48
visits annually without authorization. The provider shall
maintain documentation to justify the need for services. A
visit shall be defined as the duration of time that a
rehabilitstive therapist is with a client to provide services
prescribed by the physician, Visits shall not be defined in
measurements or increments of time,

B, The provider shall request from DMAS authorization
for ireatments deemed necessary by a physician bevond
the number authorized by using the Rehabilitation
Treaiment Authorization form (DMAS-125). This request
must be signed and dated by a physician. Authorization for
extended services shall be based on individual need.
Payment shall not be made for additicnal service unless
the extended provision of services has been authorized by
DMAS. Periods of care beyond those allowed which have
not been authorized by DMAS shall noi be approved for
payment.

§ 11.6. Documeniation requirements.

A, Documentation of general oufpatient rehabilitative
services provided by a hospital-based outpatient setting or
a rehabilitation agency shall, at a minimum:

1. describe the clinical signg and symptoms of the
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patient’s condition;

2. include an accurate and complete chronological
picture of the patient’s clinical course and treatments,

3. document that a plan of care specifically designed
for the patient has been developed based upon a
comprehensive assessment of the patient’s needs;

4, include a copy of the physician's orders and plan of
care;

5. include all treatment rendered to the patient in
accordance with the plan with specific attention to
frequency, durafion, modality, response, and identify
who provided care (include full name and title);

6. describe changes in each patient’s condilion and
response fo the rehabilitative treatment plan; and

7. describe a discharge plan which includes the
anticipated improvements in functional levels, the time
frames necessary to meet these goals, and the
patient’s discharge destination.

B. Services not specifically documenied in the patient’s
medical record as having been rendered shall be deemed
not to have been rendered and no coverage shall be
provided.

§ 11.7. Service limitations.

The following general conditions shall
reimbursable physical rehabilitative services:

apply to

A. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

B. Services shall be furnished under a written plan of
treatment and must be established and periodically
reviewed by a physician. The requested services or items
must be necessary to carry out the plan of treatment and
must be related to the patient’s condition.

C. A vphysician recertification shall be required
periodically, must be signed and dated by the physician
who reviews the plan of treatment, and may be obtained
when the plan of treatmen{ is reviewed, The physician
recertification statement must indicate the continuing need
for services and should estimate how long rehahilitative
services will be needed.

D. The physician orders for therapy services shall
include the specific procedures and modalities to be used,
identify the gspecific discipline to carry out the plan of
care, and indicate the frequency and duration for services.

E. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that the
services provided to Medicaid recipients are medically

necessary and appropriate, Services ot specifically
documented in the patient’s medical record as having been
rendered shall be deemed not {o have heen rendered and
no coverage shall be provided.

F. Rehabilitation care is to be terminated regardless of
the approved length of stay when further progress toward
the established rehabilitation goal is unlikely or when the
services can be provided.

VR 460-02-4.1410, Criterla for Preadmission Screening and
Nursing Home Placement of Mentally Il and Memtally
Retarded Individeals (REPEALING).

VR 458-83-3.1301. Nursing Facility and MR Crileria.
§ 1. Nursing facility criteria introduction.

A: Traditionally, the model for nursing facility care has
been facility or institutionally based, however, it is
important to recognize that nursing facility care services
can be delivered ouiside a nursing home. Nursing facility
care is the provision of services regardless of the specific
setting. It is the care rather than the sefting in which it is
rendered that is significant. The criteria for assessing
nursing facility care are divided into itwe areas: (i)
functional capacity (the degree of assistance an individual
requires to complete activities of daily livingy and (i)
nursing needs.

B. The preadmission screening process marks the
beginning of a continuum of longterm care services
available to an individual under the Virginia Medicat
Assistance Program. Nursing facility care services are
covered by the program for individuals whose needs meet
the criteria established by program regulations.

C. Nursing facilities must conduct a comprehensive,
accurate, standardized, reproducible assessment of each
resident’s functional capacity. This assessment must be
conducted no later than 14 days after the daie of
admission and promptly after a significant change in the
resident’s physical or mental condition. The Department of
Medical Assistance Services shall conduct a validation
survey of the assessments completed by nursing facilities
to determine that services provided to the residenis are
medically necessary and that needed services are
provided.

D. The criteria for nursing facility care under the
Virginia Medical Assisiance Program are contained herein.
An individual's need for care must meet this criteria
before any autherization for payment by Medicaid will be
made for either institutional or noninstitutional longterm
care services. Reimbursement to nursing facilities for
residents requiring specialized care shall only be made on
a coniractual basis,

§ 2. Criteria for nursing facility care.

A. Nursing facility care shall be ifhe provision of
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services for persons whose health needs require medical
and nursing supervision or care. These services may be
provided in various settings, institutional and
noninstitutional, Both the functional capacity of the
individual and his nursing needs must be considered in
determining the appropriateness of care.

B. Individuals may be considered appropriate for nursing
facility care when one of the following describes their
functional capacity:

1. Rated dependent in two ito four of the Activities of
Daily Living (Items 1-7), and also rated
semi-dependent or dependent in Behavior Pattern and
Orientation (Item 8), and semi-dependent in
Medication Adminisiration (Item 10).

2. Rated dependent in two to four of the Activities of
Daily Living (Items 1-7), and also rated
semi-dependent or dependent in Behavior Pattern and
Orientation (Item §), and semi-dependent in Joint
Motion (Item 11).

3. Rated dependent in five to seven of the Activities
of Daily Living (Items 1-7), and also rated dependent
in Mobility (Item 9).

4. Rated semi-dependent in two to seven of the
Activities of Daily Living (Items 1-7) and aiso rated
dependent in Mobility' (Item 9), and Behavior Pattern
and Orientation (Item 8). An individual in this
category will not be appropriate for nursing facility
care unless he also has a medical condition requiring
treatment or observation by a nurse.

C. Placement in a noninstitutional setting should be
considered before nursing home placement is sought.

§ 3. Functional status.
The following abbreviations shall mean:

= independent; d = semi-dependent; D = dependent;
= mechanical help; HH = human help.

I
MH
A. Bathing
1, Without help (I)
2. MH only (d)
3. HH only (D)
4. MH and HH (D)
5. Is bathed (D)
B. Dressing

1. Without help (I)

5
6

. MH only (d)

. HH only (D)

. MH and HEH (D)
. Is dressed (D)

. Is not dressed (D)

C. Toileting

L
2.
3.
4.
5.

D.

1.

2.

5.
6.

Without help day and night (I)
MH only (@)

HH only (D)

MH and HH (D)

Does not use toilet room (D)
Transferring

Without help (I)

MH only (d)

. HH only (D)

. MH and HH (B)

Is transferred (D)

Is not transferred (i)

E. Bowel Function

1
2
3
4
5

. Continent (I)

. Incontinent less than weekly (d)
. Ostomy - self care (d)

. Incontinent weekly or more (D)

. Ostomy - not self care (D)

F. Bladder Function

L.

Continent (I)
. Incontinent less than weekly (d)

. External device - self care {d)

. Indwelling catheter - self care (d)
. Ostomy - self care (d)

. External device - not self care (D)
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8. Indwelling catheter - not self care (D)
9. Ostomy - not self care (D}
G. Eating/Feeding
1. Without help (I}
2. MH only (d)
3. HH only (1)
4. MH and HH (D)
5. Spoon fed (D)
8. Syringe or tube fed (D)
7. Fed by IV or clysis (D)
H. Behavior Pattern and Orientation

1. Appropriate or Wandering/
Passive less than weekly + Oriented (I)

2. Appropriate or Wandering/
Passive less than weekly + Disoriented - Some
Spheres (1)

3. Wandering/Passive Weekly
or More + Oriented (I)

4. Appropriate or Wandering/
Pasgive less than weekly -+ Disoriented -
Spheres (d)

All

B. Wandering/Passive Weekly
or more + Disoriented - Some or All Spheres (d)

6. Abusive/Aggressive/
Disruptive less than weekly -+ Oriented
Disoriented (d}

or
7. Abusive/Aggressive/
Disruptive weekly or more + Orienfed (d)

8. Abusive/Aggressive/
Disruptive weekly or more + Discriented (D)

9. Mobility
a. Goes outside without help (1)
b. Goes outside MH only (d)
¢. Goes outside HH only (D)
d. Goes outside MH and HH (D)

e, Confined - moves about (D)

i. Confined - does not move about (D)
10. Medication Administration
a. No medications (I)

b. Self administered - monitored less than weekly
D

¢. By lay persons, monitored less than weekly (I)

d. By Licensed/Professional nurse and/or monitored
weekly or more (D)

e. Some or all by Professional nurse (D)
11. Joint Motion

a. Within normal limits (I)

b. Limited motion (d)

¢. Instability - corrected (I)

d. Instability - uncorrected (D)

e. Immobility (D)

§ 4. Nursing needs.

A. Following are examples of services provided or

supervised by licensed nursing and professional personnel;
however, no single service necessarily indicates a need for
nursing facility care:

1. Applicatien of aseptic dressings;
2. Routine catheter care;

3. Inhalation therapy after the regimen has heen

established,

4. Supervision for adeduate nuirition and hydration for
patients who, due to physical or menial impairments,
are subject to malnourishment or dehydration;

5. Routine care in connection with plaster casts,
braces, or similar devices;

6. Physical, occupational, speech, or other therapy;

7. Therapies, exercise and positioning to mainfain or
strengthen muscle f{one, to prevent coniraciures,
decubiti, and deterioration;

8. Routine care of colostomy or ilesstomy;

9. Use of restraints including bedrails, soft binders,
and wheelchair supports;

10. Routine skin care to prevent decubiti;

Vol. 1D, Issue 7

Monday, December 27, 1993

1633



Proposed Regulations

11. Care of small uncomplicated decubiti, and local
skin rashes; or

12. Observation of those with sensory, metabolic, and
circulatory impairment for potential medical
complications,

B. Services requiring more intensive nursing care, such
as wounds or lesions requiring daily care, nuiritional
deficiencies leading to specialized feeding, and paralysis or
paresis benefitting from rehahilitation, shall be reimbursed
at a higher rate. .

C. The final determination for nursing facility care shall
be based on the individual's need for medical and nursing
management. Nursing facility care criteria are intended
only as guidelines. Professional judgment must always be
used to assure appropriateness of care.

§ 5. Specific services which do not meet the criteria for
nursing facility care.

A, Care needs that do not meet the criteria for nursing
facility care include, but are not limited to, the following:

1. Minimal assisiance with activities of daily living;

2. Independent use of mechanical devices such as a
wheelchair, walker, cr_utch, or cane;

3. Limited diets such as mechanically altered, low salt,
low residue, diabetic, reducing, and other restrictive
diets;

4, Medications that can be independently
self-administered or administered by the individual
with minimal supervision;

5. The protection of tlhe‘ patient to prevent him form
obtaining alcohol or drugs, or from confronting an
unpleasant situation; or

6. Minimal observation or assistance by staff for
confusion, memory impairment, or poor judgment.

B. Special aitention shall be given to individuals who
receive psychiatric treatment. These individuals must also
have care needs that meet the criteria for nursing facility
care,

§ 6. Summary.

In patient placement, ail availabie resources must be
expiored, i.e., the immediate family, other relatives, home
health services, and other community resources. When
applying the criteria, primary consideration is to be given
to the utilization of available community/family resources.
§ 7. Adult gpecialized care criteria.

A. General description.

The resident must have longterm health conditions
requiring close medical supervision, 24 hours licensed
nursing care, and specialized services or equipment.

B. Targeted population.
1. Individuals requiring mechanical ventilation,

2. Individuals with coemmunicable diseases requiring
universal or respiratory precautions;

3. Individuals requiring ongoing intravenous medication
or nuirition adminisiration; or

4, Individuals requiring comprehensive rehabilifative
therapy services.

C. Criteria.
1. The individual must require at a minimum:
a. Physician visits at least once weekly;

b, Skilled nursing services 24 hours a day <{a
registered nurse must be on the nursing unit on
which the resident resides, 24 hours a day, whose
sole responsibility is the designated unit); and

c. Coordinated multidisciplinatry team approach to
meet needs.

2. In addition, the individual musi meet one of the
following requirements:

a. Must require iwo out of three of the following
rehabilitative services: Physical Therapy,
Occupational Therapy, Speech-pathology services;
therapy must be provided at &4 minimum of four
therapy sessions (minimum of 30 minutes per
session) per day, five days per week; individual
must demonsirate progress in overall rehabilifative
plan of care on a monthly basis; or

b. Must reqguire special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), moniforing device
(regpiratory or cardiac), kinetic therapy; or

c. Individuals that reguire at least ome of the
following special services:

(1) Ongoing administration of iniravenous
medications or nuirition (i.e.,, TPN, antibiotic
therapy, narcotic administration, etc.);

(2) Special infection control precautions (universal
or respiratory precaution; this does not include
handwashing precautions only);

(3) Dialysis treatment that is provided on-unit (ie,
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periioneal dialysis);

(4) Daily respiratory therapy treatments that must
be provided by a skilled nurse or a respiratory
therapist;

(5) Extensive wound care requiring debridement,
irrigation, packing, etc., more than two times a day
{le., grade IV decubili; large surgical wounds that
cannot be closed, second or third degree burns
covering meore than 109 of the body);

(6) Multiple unstable ostomies (a single ostomy does
not constitute a requirement for special care)
requiring freguent care (i.e. suctioning every hour;
stabilization of feeding stabilization of elimination,
ete.).

§ 8. Pediatric/adolescent specialized care criteria.
A. General description,

The child must have ongoing health conditions requiring
close medical supervision, 24 hours licensed nursing
supervision, and specialized services or equipment. The
recipient must be age 21 or under.

B. Targeted population.

1. Children requiring mechanical ventilation;

2, Children with communicable diseases requiring
universal or respiratory precautions (excluding normal
childhood diseases such as chicken pox, measles, strep
throat, eic.);

3. Children requiring ongoing intravenous medication
or nutrition administration,

4. Children requiring daily dependence on devise
based respiratory or nutritional support (tracheostomy,
gastrostomy, etc.);

5. Children reguiring comprehensive rehabilitative
therapy services;

8. Children with terminal iliness.
B. Criteria.

1. The child must require at a minimum:
a. Physician visits at leasi once weekly;
b. Skilled nursing services 24 hours a day (2
registered nurse must be on the nursing unit on
which the child is residing, 24 hours a day, whose
sole responsibility is thaf nursing unit);

¢. Coordinated multidisciplinary team approach fto
meet needs,

d. The nursing facility must previde coordinate with
appropriate state and local agencies for the
educational and habilitative needs of the child.
These services must be age appropriate and
appropriate to the cognitive level of the child.
Services must also be individualized tec meet the
specific needs of the child and must be provided in
an ‘organized and preoactive manner. Services may
include but are not limited to school, active
treatment for menial retardation, habiitiative
therapies, social skills and Ieisure activities. The
services must be provided for a total of two hours
per day, minimum.

2. In addition, the child must meet one of the
following reguirements:

a. Must require two out of three of the following
physical rehabilitative services: Physical therapy,
Occupational therapy, Spesch-pathology services;
therapy must be provided at a minimum of six
therapy sessions (minimum of 15 minutes per
session) per day, five days per week; child must
demonstrate progress in overall rehabilitative plan
of care on a monthly basis; or

b. Must require special equipment such as
mechanical ventilators, respiratory therapy
equipment (that has to be supervised by licensed
nurse or respiratory therapist), monitoring device
(respiratory or cardiac), kinetic therapy, etc.; or

¢. Children that require at least one of the following
special services:

(1) Ongoing adminisiration of intravenous
medications or pufrition ({i.e, TPN, antibisotic
therapy, narcotic administration, etc.);

(2) Special infection control precautions (universal
or respiratory precaution; this does not include
handwashing precautions only or isolation for
normal childhood diseases such as measles, chicken
pox, strep throat, etc.);

(3) Dialysis treatment that is provided within {he
facility (i.e., peritoneal dialysis);

(4) Daily respiratory therapy ireatments that must
be provided by a licensed nurse or a respiratory
therapist;

(5) Exiensive wound care requiring debridement,
irrigation, packing, etc., more than two Hmes a day
(le, grade IV decubiti; large surgical wounds that
cannot be closed; second or third degree burns
covering more than 109 of the body);

(6) Ostomy care requiring services by a licensed
nurse;
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(7) Care for terminal illness.

§ 9. Criteria for care in facilities for mentally retarded
persons.

A, Definitions.

The following words and terms, when used in these
criteria, shall have the following meaning, unless the
context clearly indicates otherwise:

“No assistance” means no help is needed.

“Prompting/structuring” means prior to the functioning,
some verbal direction or some rearrangement of the
envirenment is needed.

“Supervision” means that a helper must be present
during the function and provide only verbal direction,
gestural prompts, or guidance.

“Some direct assistance” means that a helper must be
present and provide some physical guidance/support (with
or without verbal direction).

“Total care” means that a helper must perform all or
nearly all of the functions.

“Rarely” means that a behavior occurs quarterly or less.

“Sometimes” means that a behavior occurs once a
month or less.

“Often” means that a behavior occurs two to three times
& month.

“Reguiarly” means that a behavior occurs weekly or
more. :

B. Utilization control regulations require that criteria be
foermulated for guidance for appropriate levels of services.
Traditionally, care for the mentally retarded has been
institutionally based; however, this level of care need not
be confined to a specific setting. The habilitative and
healih needs of the client are the determining issues.

C. The purpose of these regulations is to establish
standard criteria to measure eligibility for Medicaid
payment. Medicaid can pay for care oniy when the client
is receiving appropriate services and when “active
treaiment” is being provided. An individual’'s need for care
must meet these criteria before any authorization for
payment by Medicaid will be made for either institutional
or waivered rehabilitative services for the mentally
retarded.

D. Care in facilities for the mentally retarded requires
planned programs for habilitative needs or health related
services which exceed the level of room, board, and
supervision of daily activities.

Such care shall be a combination of habilitative,
rehabilitative, and heslth services directed toward
increasing the functional capacity of the retarded person.
Examples of services shall include training in the activities
of daily Iliving, task-learning skills, sociaily acceptable
behaviors, basic community living programming, or health
care and health maintenance. The overall objective of
programming shall be the aftainment of the optimal
physical, inteliectual, social, or task learning level which
the person can presently or potentially achieve.

E. The evaluation and re-evaluation for care in a facility
for the mentally retarded shall be based on the needs of
the persen, the reasonable expeciations of the resident's
capabilities, the appropriateness of programming, and
whether progress is demonstrated from the iraining and, in
an institution, whether the services could reasonably be
provided in a less restrictive environment.

§ 10. Patient assessment criteria.

A. The patient assessment criteria are divided into broad
categories of needs, or services provided. These must be
evaluated in defail to determine the abilities/skills which
will be the basis for the development of a plan of care.
The evaluation process will demonsiraie a need for
programming an array of skills and abilities or health
care services. These have been organized into seven major
categories. Level of functioning in each category is graded
from the most dependent to the least dependent. In some
categories, the dependency status is rated by the degree of
assistance required. In other categories, the dependency is
established by the frequency of a behavior or ability to
perforimn a given task.

B. The resident must meet the indicated dependency
level in itwo or more of caiegories 1 ihrough 7.

1. Health Status - To meet ihis category:

a. Twe or more gquestions must be answered with a
4, or

b. Question “j” must be answered “ves.”
2, Communication Skills - To meet this category:

Three or more guestions must be answered with a 3
or a 4.

3. Task Learning Skills - To meeil this category.

Three or more guestions must be answered with a 3
or a 4.

4. Perscnal Care - To meei this category:

a. Question “a” must be answered with a 4 or a 5,
or

b. Question “b” must be answered with 2 4 or a 5,
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or disease and has been inm an instifution 20 years or
more 1..2..3..4

c. Questions “c” and “d” must be answered with a 4

or ab. 2, Communication.

5. Mobility - To meet this category: Using the key l=regularly, 2=often, 3=sometimes,
4=-rarely, how often does this person
Any one question must be answered with a 4 or a
5. a. Indicate wanis by pointing, vocal noises, or signs?
1..2..3.4
6. Behavior - To meet this category:
. Use simple words, phrases, short sentences?
.2.3.4

lanll=8

Any cne question must be answered with a 3 or a
4.

¢. Ask for at least ten things using appropriate names?

7. Community Living - To meet this category: 1..2..3..4
a. Any two of the questions “b,” “e,” or “g” must d. Understand simple words, phrases or instructions
be answered with a 4 or a 5, or containing prepositions: ie., “on” “in” “behind”?
1..2..3..4
b. Three or more questions must be answered with
a4orab. . e. Speak in an easily understood manner? 1..2..3..4
LEVEL OF FUNCTICONING SURVEY 1. Identify self, place of residence, and significant

others? 1..2..3..4
1. Health status.
3. Task learning skills.
How often is nursing care or nursing supervision by a

licensed nurse required for the following? (Key: 1=Rarely, How often does this person perform the {ollowing
2==8Sometimes, 3=01ften, and 4=Regularly) activities (Key: l=regularly, 2=often, 3=sometimes,
4=rarely)

a. Medication administration and/or evaluaticn for

effectiveness of a medication regimen? 1..2..3..4 a. Pay attention to purposeful activities for 5 minutes?
1.2..3..4

b. Direct services: ie. care for lesions, dressings,

treatments (other than shampoos, foot powder, eic.) b. Stay with a 3 step task for more than 15 minutes?

1.2.3..4 1..2..3..4

¢. Seizures control 1..2..3..4 c. Tell time to the hour and understand time

intervals? 1..2..3..4
d. Teaching diagnosed disease conirol and care,
including diabetes 1...2...3..4 d. Count more than 10 .objects? 1..2..3..4

e. Management of care of diagnosed circulatory or e. Do simple addition, subtraction? 1...2..3...4
respiratory problems 1..2..3..4
f, Write or print ten words? 1..2..3..4
f. Motor disabilities which interfere with all activities
of Daily Living - Bathing, Dressing, Mobility, Toileting, g. Discriminate shapes, sizes, or colors? 1..2..3..4
efe. 1..2.3..4
h. Name people or objects when describing pictures?
g. Observation for cheking/aspiration while eating, 1..2..3..4
drinking? 1..2..3..4
i, Discriminate between “one,” *many,” "lot"?
h, Supervision of use of adaptive equipment, ie, 1.2.3..4
special spoon, braces, etc, 1..2..3..4
4, Personal/self care.
i. Observation for nutritional problems (i.e,,
undernourishment, swatlowing difficulties, obesity) With what type of assistance can this person currently
1..2..3.4 (Key: 1=No Assistance, 2=DPrompting/Structuring,
3==8upervision, 4=Some Direct Assistance, §=Total Care)
j. Is age 55 or older, has a diagnosis of a chronic
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a. Perform toileting functions: i.e., maintain bladder
and bowel continence, clean self, efc.?
1.2.3.4.5

b. Perform eating/feeding functions: i.e.,, drinks liquids
and eats with spoon or fork, etc.? 1..2..3..4.5

¢. Perform bathing function (i.e., bathe, runs bath, dry
self, etc.)? 1..2..3..4..5

5. Mobility.

With what type of assisiance can this person currently
(Key: 1=No Asgistance, 2=Prompting/Structuring,
J=Supervision, 4=Some Direct Assistance, 5=Total Care)

a. Move (walking,
1..2.3..4.5

wheeling) around environment?
b. Rise from lying down to sitting positions, siis
without support? 1..2..3..4..5
¢. Turn and position in bed, roll over? 1..2..3..4..5

6. Behavior.

How ofien does this person
2=Sometimes, 3=0ften, 4=Regularly)

{(Key: 1==Rarely,

a. Engage in self destructive behavior? 1..2..3..4

b. Threaten or de physical viclence to others?
1..2..3..4

¢. Throw ihings, have
outbursts? 1..2..3...4

damage property, temper

d. Respond to others in a socially unacceptable
manner - (without undue anger, {frustration or
hostility) 1...2...3...4

7. Commugnity living skills.

With what type of assistance would this person currently
be able to (Xey: 1=No Assistance,
2=Prompting/Structuring, 3==S8upervision, 4=Some Direct
Assistance, 5="Total Care)

a. Prepare simple foods requiring no mixing or
cooking? 1..2..3..4..5

b. Take care of personal belongings, room (exciuding
vacuuming, ironing, clothes washing/drying, wet
mopping)? 1..2..3..4..5

¢. Add coins of various denominations up to one
dollar? 1.2..3.4..5

d. Use the telephone to call home, doctor, fire, police?
1.2.3..4..5

e. Recognize survival signs/words: i.e., stop, go, traffic
lights, police, men, women, restrooms, danger, etc.?
1..2.3..4.5

f. Refrain from exhibiting unacceptable sexual
behavior in public? 1..2..3..4..5

g Go around cotiage, ward, building, without running
away, wandering off, or becoming lost? 1..2..3..4.5

b. Make minor purchases i.e., candy, soft drink, etc.?
1..2.3..4..5

VR 460-04-4.3910. Regulations for Preadmission Screening
and Annual Resident Review.

§ 1. Definitions.

“Community Services Board (CSB)” means the local
governmental agency responsible for local mental health,
mental retardation, and substance abuse services. Boards
function as service providers, client advocates, and
community educators.

“Dementia” means, for the purposes described herein,
having a primary diagnosis of dementia, as described in
the Diagnosiic and Statistical Manual of Mental Disorders,
Jrd edition, revised in 1987, or a nonprimary diagnosis of
dementia unless the primary diggnosis is a major mental
disorder as defined herein.

“Diagnostic and Statistical Manual of Mental Disorders,
3rd edition” means the 1887 publication of the American
Psychiatric Association classifying diagnoses of abnormal
behavior.

“Interfacility transfer” means when an individual is
transferred from one nursing facility lo another nursing
facility, with or without an intervening hospital stay.
Interfacility transfers are subject to annual resident review
rather than preadmission screeming. In cases of transfer of
a resident with MI or MR from a NF fo a hospital or to
another NF, the (transferring NF is responsible for
ensuring that copies of the resident’s most recent PASARR
and resident assessment reports shall accompany the
transferring resident.

“Level I identification” means the process performed to
identify nursing facility applicants with a condition of
mental iliness or mental refardation.

“Level I evaluation” means the evaluation process for
nursing facility applicants who are identified as having a
condition of mental illness or mental retardation as
defined herein. The purpose of the Level II evaluation s
to recommend placement of and services to nursing
Jacility applicants with statuterily defined mental iliness
or mental refardation.

“Mental Ifiness (MI)’ means a serious mental Hlness
meeting all of the following requirements:
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L The individual has a major mental disorder
diagnosable under the Diagnostic and Statistical
Manual of Mental Disorders, 3rd edition, revised in
1987 that is a schizophrenic, mood, paranoid, panic,
or other severe anxiety disorder; somatoform disorder,
personalily disorder, other psychotic disorder, or
another mental disorder that may lead fo a chronic
disability. The disorder is not a primary diagnosis of
dementia, including Alzheimer's disease or a related
disorder, or a non-primary diagnosis of dementia
unless the primary diagnosis is a major mental
disprder as defined here;

2. The disorder results In functional limitations in
major life aclivities within the past three fo six
months that would be appropriate for the individual’s
developmental stage. An individual typically has at
least one of the following characteristics on a
continuing or intermittent basis:

a. Interpersonal functioning. The individual has
serious difficulty iInteracting appropriately and
communicating effectively with other persons, has a
possible history of alfercations, evictions, firing, fear
of strangers, avoidance of interpersonal
relationships, and social isolation;

b. Concentration, persistence, and pace. The
individual has serious difficulty in sustaining
focused attention for a long enough period fo
permit the completion of tasks commonly found in
work settings or in workdike structures activilies
occurring in school or home settings, manifests
difficulties in concentration, nability to complete
simple tasks within an established time period,
makes frequent errors, or requires assistance in the
completion of these tasks; and

¢. Adaptation to change. The individual has serious
difficulty in adapting fo {typical changes in
circumstances assocliated with work, school, fanuly,
or social interaction, manifests agitation,
exacerbated signs and symptoms associated with
the illness, or withdrawal from the situation, or
requires intervention by the menial health or
Judictal system.

3. The treatment history indicates that the individual
has experienced at least one of the following:

g. Psychiairic itrealment more intensive than
outpatient care more than once in the past two
vears (eg., partial hospitalization or inpatient
haspitalization); or

b Within the last two years, due lo the mental
disorder, experienced an episode of significant
disruption to the normal Iliving situation, for which
supportive services were required fo maintain
functioning at home, or in a residential treatrnent
environment, or which resulted in infervention by

housing or law enforcement officials.

“Mental Retardatiorn (MR)” means the presence of a
level of retardation {mild, moderate, severe, or profound)
described in the American Association on Mental
Retardation’s Manual on Classification in Mental
Retardation (1953} or has a related condition. A person
with related conditions means the individual has a severe
chronic disability that meels all of the following
conditions:

L It is attributable to cerebral palsy or epilepsy or
any other condition, other than mental illness, found
to be closely related to mental retardation because
this condition may resull in impairment of gemeral
intellectual functioning or adaptive behavior simiiar lo
that of rmentally refarded persons, and requires
treatrnent or services similar to those regquired for
these persons;

2. It is manifested before the person reaches age 22;
3. It is likely to conlinue indefinitely, and

4. It results in substantial functional Ilimitations in
three or more of the following areas of major life
activity: selfcare, understanding and use of language,
learning, mobility, self-direction, and capacity for
independent Iiving.

“MI/MR Supplement” means the assessment form
developed to meet the requirements of OBRA ‘87, Iis
purpose is to identify Individuals with mental iliness and
mental retardation before their admission fo a nursing

facility.

“New admission” means an individuel who is admitied
fo any nursing facility for the first time or does not
qualify as a readmission. New admissions are subject to
preadmission screening. ‘

“Non-Medicaid-eligible Individuals” means persons who
are not Medicaid eligible or are not expected to be
Medicaid eligible within 180 days of admission fo a
nursing facility.

“Nursing Home Preadmission Screening Commitiee
(NHPASC)” means a committee established for the
purpose of defermining wWwhether a Medicaideiigibie
individual meets nursing facility criteria.

“Qualified Mental Health Professional (QMHP)” means o
clinician in the health profession who is irained and
experienced In providing psychiatric or mental heaith
services to individuals who have @ psychiatric diagnosis.
In  the Commonwealth, authorized professionals and
minimal qualifications for a QMHP are as follows:

i Physician: a doctor of medicine or osteopathy
licensed in Virginia;
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2. Psychiatrist: @ doctor of medicine or osteopathy,
specializing in psychiatry and licensed in Virginia,

3. Psychologisl: an individual with @ master’'s degree
in psychology from an accredited college or university
with at least one year of clinical experience;

4. Social worker: an individual with « master’s or
bachelor’'s degree from a school of social work
gccredited or approved by the Council on Social
Work Education with at least ome year of clinical
experience;

5. Registered nurse. a registered nurse licensed in the
State of Virginia with atf least one year of clinical
experierice; and

6. Mental health worker: an individual with
professional education, lraining, andfor @ degree in
human services or relaled field from an accrediled
college deemed equivalent fo those described above
and ai least one year of clinical experignce providing
direct services to persons with a diagnosis of menial
iliness.

“Readmission” means an individual who was readmitied
to a facility from a hospital io which he or she was
transferred for the purpose of receiving care. Readmissions
are subject to annual resident review rather than
preadmission screening.

“State Menital Health or Menial Relardation Authority
(MHEMRA)' means the designated representaiive of the
Department of Mental Health, Mental Retardation and
Substance Abuse Services Who shall make determinations
regarding placement of and services fo nursing facility
applicants who have conditions of mental illness or
mental retardation.

§ 2. Persons subject lo nursing home preadmission
screening and identification of conditions of mental iiness
and mental retardation (Level I),

A. As a condition of a nursing facililvs Medicaid
participation, all persons applying for admission shall be
screeried to determine whether they have a condition of
mental iiiness (M) or mental retardation (MR), and if so,
whether they require the level of services provided by a
nursing facility (NF). Nursing facilities shall ensure that
applicants for admission have beem screemed and (hose
who are ideniified as being MI or MR are rno! admitied
until determinations have been made by the State Mental
Healtk or Mental Retardation Authority (MB/MEA) with
respect to their placement. NHPASCs complete the Level !
process for individuals who are Medicaid eligible or
expect to become Medicaid eligible within 180 days.
Nursing focilitips must ensure that the appropriate
screenings are conducted for non-Medicald eligible
applicants.

B Ne individual, regardless of pay status, may be

admiited to a nursing facility unless the Level I screening
has been completed, and, if It is determined that the
ndividual has a condition of MI or MR as dgfined herein,
then he or she shall not be admified until the Level II
determination has been made.

C. The Level I identification function shail provide at
least, in the case of first time identifications, for the
issuance of written notice to the individual or resident
and Fkis or her legal representative if the individual is
suspected of having MI or MR and is being referred to
the MH/MRA for Level H screening. The NHPASC shall
send this nolice to Medicaid-eligible individuals who are
referred for a Level I screeming. The admitiing NF shall
send the notice fo non-Medicaid individuals.

D. Al Level I and Level II determinations shall be
recorded in the individual's medical record.

E. When a preadmission screening has not been
performed timely, but is performed at a luter date, federal
financial participation (FFP) is available only for services
furnished after the screening has been performed,

F. The state in which the individual! is a resident (or
wil be at the time he or she becomes eligible for
Medicaid) must pay for the PASARR and make the
required determinations. In the case of non-Medicaid
eligible applicants, the receiving NF is responsible to
ensure that the appropriate screenings have been
completed prior fo the individual's admission.

§ 3 Level Il defermination.

A. For each resident of a NF who has a condition of
MiI or MR, the MH/MRA, as appropriate, must determine
whether the individual requires the level of services
provided By a NF, an inpatient psychiatric hospital for
individuals under age 21, an institution for mental disease
(D) providing medical assistance to ndividuals age 65
and older, an iniermediate care facility for the mentally
retarded (ICF/MR), or specialized services for either MI or
MR.

B When a Level II evaluation Is required, a
determination shall be made within an annual average of
seven to nine working days of the referral for screening.
The MH/MRA shall convey determinations verbally to NFs
and the individual and confirm them in writing.

C. The MHMRA shall notyfy in writing the following
entilies of a Level Il determination:

i The evaluated individua! and his or her legal
representative;

2. The admitting or retaining NF;

3. The individual or resident's attending physician;
and
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4. The discharging hospital.

D. Each notice described above shall include the
Jollowing:

1. Whether a NF level of services is needed;
2. Whether specialized services are needed;

3. The placement options available to the individual
and

4. The rights of the
determination.

individual to appeal the

§ 4. Categorical determinations.

A. For each individual for whom the Level I screening
has resulted in the delermination that fhe individual
meels nursing facility level of care and has a condition of
MI or MR as defined herein, a Level I evaluation does
not have fo be completed if one of the jfollowing
categorical deferminations are met:

1. The individual has a terminal iliness in which a
physician has documented that life expectancy is less
than six months; or

2. The Individual has a severe illness such as coma,
functioning at brain stem level, or other conditions
which result in a level of impairment so severe that
the individual could not be expected to benefif from
active [reatment. When Ihis calegory is used,
documentation shall be available which fully describes
the severily of the condition.

B. These categorical determinations shall only be applied
following the Level I review and only if existing data on
the individual appear to be current and accurate and are
sufficient to allow the evaluator readily to determine that
the individual fits the category.

§ 5. Annual resident review.

A. A review and determinalion must be conducted for
each resident of @ NF who has MI or MR not less offen
than annually. “Annually” is defined as occurring within
every fourth quarter after the previous preadmission
screening or annual resident review.

B. When an annual resident review has not been
performed timely, but is performed at a later date, federal
financial participation (FFP) is available only for services
furnished after the review has been performed.

§ 6. Determinations and placement of individuals with MI
or MR,

A If the MHMRA delermines that a resident or
applicant for admission to a NF requires a NF level of
services, the NF may admit or retain the individual. If

the BMH/MRA determines that a resident or applicant for
admission requires both a NF level of services and
speciaiized services for MI or MR, the NF may admit or
retain the individual and the state must provide or
arrange for the provision of the specialized services
needed by the individual while he resides in the NF.

B. If the MH/MRA determines that an applicant for
admission to @ NF does not require NF services, the
applicant cannot be admitted. NF services are not a
covered Medicaid service for that individual, and further
screening is not required.

C. If the MH/MRA determines that a resident requires
neither the level of services by a NF nor specialized
services for MI or MR, regardless of the length of stay in
the facility, the state must (i) arrange for the safe and
orderly discharge of the resident from the facility; and (ii)
prepare and orient the resident for discharge.

D. For any resident who has continuously resided in a
NF for at least 30 months before the dafe of the
determination, and who requires only specialized services,
the state must, in consiliation with the resident’s family
or legal representative and caregivers (i) offer the resident
the choice of remaining in the facility or of receiving
services in an allernative appropriate seiting, (1) inform
the resident of the institutional and noninstitutional
alternatives available; (ifi) clarify the effect on eligibility
for Medicaid services if the resident chooses to leave the
facility, including its effect on readmission to the facility
or eligibility for community-based services;, and (iv)
regardiess of the resident’s choice to remain in the NF or
to be discharged to a community setting, provide for, or
arrange for the provision of specialized services for the
Mi or MR.

E. For any resident who has not continuously resided in
a NF for at least 30 months before the date of the
determination, the state must, in consuliation with ithe
resident's family or legal representative and caregivers (i)
arrange for the safe and orderly discharge of the resident
from the facility; (ii) prepare and orient the resideni for
discharge; and (i} provide for, or arrange for the
provision of, specialized services for the MI or MR.

F. For the purposes of establishing length of stay in a
NF, the 30 months of continuous residence in a NF or
longer is calculated back from the date of the first annual
resident review determination which finds that ithe
individual is not in need of NF level of services. The 3¢
months of continuous residence in a NF may include
temporary absences for hospitalization and therapeutic
leave and may consist of consecutive residernces in more
than one NF.

G. Placement of an individual with MI or MR in a NF
may be considered appropriate only when the individual’s
needs are such that he or she meels the minimum
standards for admission and his or her needs for
treatment do not exceed the level of services which can
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be delivered in the NF o which the individual is
admilted either through NF services alone or, where
necessary, through NF services supplemented by
specialized services provided by or arranged for by the
state.

§ 7. PASARR evaiuation criteria.

A The state’s PASARR programi must identify ali
individuals who are suspected of having MI or MR as
defined herein. The identification function and
determination thaf NF criferia .is met is fermed Level [
Level II is the function of evaluaiing and determining
whether NF placement is appropriate fo meet the
individual’s MH/MRE needs and whether specialized
sServices are needed.

B. Evaluations performed under PASARR and PASARR
notices must be adapied fo the cultural background,
language, ethnic origin, and means of communication used
by the individual being eveluated. PASARR evaluations
must involve the individual being evaluated, the
individual's legal representative, if one has been
designated under state law, and the individual’s family if
available and the individual or the legal representative
agrees fo famiy participation. When parts of @ PASARR
evaluation are performed by more than one evaluator,
there must be interdisciplinary coordinalion among the
avaluaiors.

C. Al information that is necessary for delermining
whether it is appropriate for the individual with MI or
MR to be placed in a NF or i{n another gppropriate
setting should be gathered throughout oll applicable
portions of the PASARR evaluailon. The deferminations
reluting to the need for NF level of care and speciolized
services are inlerreloted end must be bused upon «
comprehensive analysis of afl deta concerning the
{ndividual,

D, Evalugtors may use relevant evaluative data,
obtained prior to Initiation of preadmission screening or
annual resident review, if the data are considered valid
and accurale and reflect the current functional stafus of
the individual. However, in the case of individueclized
evaluations, the PASARR program may need lo gather
additional  information to supplement and verlfy the
currency and accuracy of exisiing data and fo assess
proper placement and freatment.

E. For individualized PASARR detferminations, findings
must be issued in the form of a written evaluative report
which (i) ideniifies the name and professional litle of
persons) who performed the evaluationys) and the date on
which eoch poriion of the evaluation was administered;
(T} provides a summary of the medical and social history,
including the positive irails or developmental strengihs
and weaknesses or developmenital needs of the evaluated
individual; (ifi} if NF services are recommended, identifies
the specific services which are required to meet the
evaiuated individual's needs; (fv) If specialized services are

nol  recommended, identifies any specific MR or MH
services Which are of a lesser intensify than specialized
services that are required o meet the evaluated
individual’s needs; (v) if specialized services are
recommended, identifies the specific MR or MH services
required fo meet the evaluated individual’s needs; and (vi)
includes the basis for the report’s conclusions.

F. For categorical PASARR delerminations, findings
must be issued in the form of an abbreviated writfen
evaluative report which (i) identifies the name and
professional litle of the person applying the categorical
determination and the date on which the application was
made; (it} explains the categorical defermination(s) that
has ¢have} been made (i) identifies, lo the extent
possible, based on the available data, NF services,
including anv mental health or specialized psychiatric
rehabilitative services, that may be needed; and (iv)
includes the bases for the report’s conclusions.

. For both categorical and individualized
determinaiions, findings of the evaluation must correspond
fo the persor’s curreni functional status, mental heaith,
and menial retardation status as documented in medical
and social history records. Findings of the evaluation must
be interpreted and exploined to the individual and, where
applicable, fo «a legal represeniative designed under stale
law by the assessrent tearm or the MHMRA. The
evalualion report must be sent to the individual and his
legal representative, appropricte state authority in
sufficient lime fo meet the required time frames,
admitting or retaining NF, individual's atiending
Physician, and the discharging hospital If the individual is
segking NF admission from o hospilal. The evaluation
may be ferminated at any time during the evaluation that
the individual being evaluated does not have MY or MR
or has a primary diggnosis of demenlia or a nonprimary
diagnosis of dementia without a primary diagnosis that is
a sarious mental iliness, and does not have a diagnosis of
MR or a relaled condition.

& & Specialized services.

A, For mental iliness, specialized services rmeans the
services specified by the state which, combined with
services provided by the NF, results in the confinuous
and aggressive implementation of an individualized plan
of care that:

i Is developed and supervised by an interdisciplinary
fearn which includes « physician, qualified mental
health professionals, and as appropriaie, ofher
professionals;

2 Prescribes specific theraples and activities for the
treatiment of persons experienicing an acufe episode of
seripus mental llness Which necessitates supervision
by trained mental health personnel

3. Is directed foward diagnosing and reducing the
resident's behavioral symptoms that may necessilale
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institutionalization, improving his or her level of
independent functioning, and achieving a functioning
level that permits reduction in the intensity of mental
health services fo below the level of specialized
services ai the earliest possible time; and

4, Prescribes Inpatient psychiatric services for any
individual determined to be a danger to self or others.
For nursing facility residents who are determined to
be a danger fo self or others due to mental iliness,
the nursing facility must coordinate admission fo an
inputient psvehiatric hospital,

B. For mental retardation, specialized services means
the services specified by the state which, combined with
services provided by the NF or other service providers,
results in treatment which includes aggressive, consistent
implementation of a program of speciaiized and generic
training, Ireatment, health services and related services
that is directed toward the following;

i The acquisition of the behaviors necessary for the
individual to function with as much self-determination
and independence as possible; and

2 The prevention or decelgration of regression or loss
of current optimal functional status.

C. The staie must provide or arrange for the provision
of specialized services fo all NF residents with MI or MR
whose needs are such that continuous supervision,
treatment, and training by qualified MH/IR personnel is
necessary as identified by their Level I and I
assessmenis. The NF must provide MH or MR services
which are of a lesser intensily than specialized services o
all residents who need such services.

1. Services that shall be the responsibility of the
nursing faciity fo provide to residents shall include,
but are not limited to:

a. Physical therapy

b. Speech-language pathology services

¢. Oecupationg! therapy

d. Restorative nursing

e. Behavior management Inierventions that do nof

require ongoing consullation and monitoring by a

licensed psychiatrist or psychologist

/. Basic grooming and hygiene needs

g Nutritiornal needs,
assistance With eating

including  supplements and

k. Adjustment needs resulting from admission fo a
nursing facility and ongoing psychosocial emotional
support

i Noncustomized durable medical equipment and
supplies

2. Specialized services for the purposes of PASARR
shall include the following. The State Mental Health
or Mental Retardation Authorily shall ensure the
provision of specialized services when they are
provided by a non-Medicaid-enrolled provider or when
the services are not covered by Medicaid.

a. Partial hospitalization

b. Transportation to Medicaid-covered services or

specialized services necessary to freat conditions of

mental illness or mental retardation

¢. Day health and rehabilitation

d. Psychosocial rehabilitation

¢. Crisis infervention

f. Customized durable medical equipment, for

residents without a patient pay, that would allow

the resident to participate in specialized services

£. Behavior management Inferventions reguiring

ongoing consultation and monitoring by a licensed

psychiatrist or psychologist

h. Onetoone supervision necessary for behavior
management

i. Vision and hearing needs related fo mental illness
or mental retardation for persons over age 21

7. Dental needs resulting from mental illness or
mental retardation sequela for persons over age 21

k. Habilitation

I Supported employment for persons with menial
iliness or mental refardation

m. Case management services
n. Individual psychotherapy
0. Day freatment
p. Individual and group counseling
q. Inpatient psychiatric care
§ 9. Placement options.

A. The placement options and required state actions
resulting from PASARR are as foillows:

1. Can be admitted to a NF. Any applicant for
admission to a NF who has MI or MR and who
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requires the level of services provided by a NF,
regardless of whether specialized services are also
needed, may be admitied fo a NF, if the placement is
appropriate. If specialized services are also needed,
the state is responsible for providing or arranging for
the provision of the specialized services.

2 Caonmot be admitted to a NF. Any applicant for
adwission fo a NF who has MI or MR and who does
not reguive the level of services provided by a NF,
regardiess of whether specialized services are ailso
needed, s Inuppropriate for NF placement and must
be not be admitied.

3. Can be considered appropriate for continued
placement in a NF. Any NF resident with MI or MR
who reguires the level of services provided by a NF,
regardiess of the length of his or her stay or the need
Jor specialized services, can conlinue fo reside in the

NF, if the placament Is appropriate.

4. May choose fo remain in the NF even though the
Placerent would otherwise be inappropriate. Any NF
resident with MI or MR who does nof require the
fevel of services provided by the NF but does require
specialized services and who has continuously resided
in a NF for at least 30 comsecutive moniths before the
date of determination may choose lo continue to
reside in the focility or fo receive covered services in
an alternative appropriate institutional or
noninstitutional seiting. Wherever the resident chooses
fo reside, the state must meel his or her specialized
services needs. The determination notice must provide
information concerning how, when, and by whom the
various placernent options available to the resident
will be fully explained to the resident.

5. Cannot be considered appropriaie for continued
placement in a NF and must be discharged
{shori-terrn residents). Any NF resident with MI or
MR who does not reguire the level of services
provided By a« NF but does require specialized
services and who has resided in a NF for less than
30 vcomsecuiive months be discharged to an
appropriate selting where the state must provide
speciaiized services. The determination notice must
provide information on how, when, and by whom the
resident will be advised of discharge arrangements
and of kisther appenl rights under both PASARR and
discharge provisions.

& Cannot be considered appropriate for conlinued
placemnent in ¢ NF and must be discharged (short or
long-term residenis). Any NF resident with MI or MR
who does not reguive the level of services provided by
a NF and does not reguire specialized services

regardiess of his or her lemgth of stay, must be
discharged. The delerminution notice must provide
information or how, when and by whom lhe resident
wilf e advised of discharge arrangements and of his
or her appeal righis under both PASARR and

discharge provisions.

7. Specialized services needed in a NF. ¥ a
determination is made fo admit or allow fo remain in
a NF any individual who requires specialized services,
the determination must be supported by assurarnces
that the specialized services that are needed can and
will be provided or arranged for in a timely manner
by the state which the individual resides in the NF.

B. The state PASARR system shall maintain records of
evaiuations and determinations, regardless of whether they
are performed calegorically or individually, in order to
support its deferminations and acfions and to protect the
appeal rights of individuals subjected lo PASARR. The
state PASARR systermn shall establish and maintain a
tracking system for all individuals with MI or MR in NFs
{o ensure that appeals and future reviews are performed.

§ 10. Evaluating the need for NF services and NF level of
care (PASARR/NE).

A. For each applicant for admission to a NF and each
NF resident who has MI or MR, the evaluafor must
assess whether (i) the applicant’s or resident’s total needs
are such that his needs can be met in an appropriate
communiity setting: (i) the individual's folal needs are
such that they can be met only on an inpatient basis,
which may include the option of placement in a home
and community-based services waiver program, bul for
which the inpatient care would be required; (i) if
inputient care is appropriate and desired, the NF is an
appropriale institutional sefting for meeting those needs;
or (Iv] if the inpatient care is appropriate and desired but
the NF is not the appropriaie setting for meeting the
individual’s needs, arnother sefting such as an ICF/MR
(including small, community-based faciliites) an IMD
providing services fo individuals ages 65 or older, or a
Dsychiatric hospitel is an appropriate institutional setting
for meeling these needs.

B. In determining appropriate placement, the evalualor
must prioritize the physical and mental needs of the
individual being evaluated, taking info account ithe
severity of each condifion.

C. At a minimum the dafe relied on fo make a
determination must include: (i) evaluation of physical
status (for example, diagnoses, date of onsef, medical
history, and progrosis); (i) evaluation of mental status (for
example, diagnoses, dafe of onset, medical history,
likelihood that the individual may be a danger io
Himselffherself or others) and (W) functional assessment
{activities of daily living).

D. Based on the date compiled, the MHMIRA must
determine whether an NF level of services is needed.

§ 1L Evoluating whether an individual with MI requires
specialized services (PASARR/MI).
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A The purpose of this section is lo identify the
minimum data needs and process requirements for the
state MHA, which §s responsible for detfermining whether
or not the applicant or resident with MI needs a
specialized services program for mental iliness.

B Adimimum daia collected must include:

1. A comprehensive history and physical examination
of the person. If the history and physical examination
are not performed by a physician, then a physician
must review and concur with the conclusions. The
following areas must be included (if not previously
addressed). complefe medical history; review of all
body sysiems; specific evaluation of the person’s
neurological systern in the areas of motor functioning,
sensory functioning, gait, deep fendon reflexes, cranial
nerves, and abnormal reflexes; and in case of
abnormal  findings which are the basis for a NF
placemernt, additional evaluations conducted by
appropridte specialists.

2. A comprehensive drug history including current or
rmmediate past use of medications that could mask
symptoms or mimic menial ilness.

3. A psvchological evaluation of the person, including
current living arrangements and medical and support
systems.

4. A comprehensive psychiafric evaluation including o
complele psychiatric history, evaluation of intellectual
functioning, memory functioning, and orientation,
description of current attifudes and overt behaviors,
affect, suicidal or homicidal ideation, paranoia, and
degree of reality testing (presence and confent of
delusions) and hallucinations.

5. A functional assessment of the individual’s ability
to engage in activities of daily living and the level of
support that would be needed to assist the individual
fo perform these activities while Iliving in the
community. The assessment must delermine whether
this level of support can be provided fo the individual
in an alternative community setfing or whether the
level of support needed is such that NF placement [s
required. The functional assessment must address the
following areas: Self-monitoring of health status,
self-administering and scheduling of medical freatment,
including medication compliance, or both,
self-monitoring of nutritional status, handling money,
dressing appropriately, end grooming.

C. The state may designale the mental heallh
professionals who are qualified to perform the evaluations
required including the comprehensive drug history;
psychosocial  evaluation; comprehensive psychiatric
evaluation functional assessment, and o make the
determinalion required.

D. Based on the data compiled, a qualified mental

health professional, as designated by the state, must
validate the diagnosis of mental illness and determine
Wwhether a prograrn of psychiairic specialized services is
needed,

§ 12 Evaluating whether an individual with MR requires
specialized services (PASARR/MR).

A The purpose of ithis section is lo identify the
minimum data needs and process reguirements for the
state MRA fo determine whether or no! the applicant or
resident with mental retardation needs a continuous
specialized services program. Minimum data collected
must include the individual’s comprehensive history and
Physical examination results fo identify the following
information or, in the absence of data, must include
information that permits a reviewer specifically to assess:

1. The individual’s medical problems;

2. The level of impact these problems have on the
individual’s independent functioning;

3. All current medications used by the individual and
the current response of the individual to any
prescribed medications in the following dJrvg groups:
hypnotics, antipsychotics (neuroleptics) mood
stabilizers and antidepressants, antianxiety-sedative
agents, and anti-Parkinsonian agents.

4. Self-monitoring of health status;

5. Selfadministering and scheduling of medical
freatments;

&. Self-monitoring of nutritional status;

7. Seif-help development such as foileiing, dressing,
grooming, and eating;

8. Sensorimotor development, such as ambulation,
positioning, transfer skills, gross motor dexterity,
visual mofor perception, fine motor dexterity,
eye-hand coordination, and extent to which prosthetic,
orthotic, corrective er mechanical supporiive devices
can improve the individual’s functional capacity;

9. Speech and language (communication) developrent,
such as expressive language (verbal and nonverbal),
receptive language (verbal and nonverbal), extent to
which nonoral comrmunication systems can improve
the iIndividual's function capacity, auditory
functioning, and extent fo which amplification devices
(e.g. hearing aid) or a program of amplification can
improve the individual's functional capacity;

10. Social development, such as interpersonal skills,
recreation-leisure skills, and relationships with others;

11, Academicfeducational development,

including
Junctional learning skills;
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12 Independent hving develpprent such as meal
preparation, budgeting and personal finances, survival
shills, mobility skills (orientation o the neighborhood,
town, city), leundry, househegping, shopping, bed
making, care of clothing, and orientation skills (for
individuals with viseal impairments);

13, Voecational development, including present
vocational shills;

14 Affective development such as inferesis, and skilis
involved with expressing emotions, making judgments,
and making independent decisions; and

15, The presence of ideniifinble maladaptive or
inappropriate (including, but not limited to, the
frequency and iniensity of identified maladaptive or
inappropriate behaviors).

B. The state must ensure tha! a lLicensed psychologist
ideniifies the intelleciual [funciioning measurement of
individuals with MR or a related condition. Based on the
data compiled, the MRA, using appropriate personnel as
designated by the stale, must validate that the individual
has MR or is a person with a relgied condition and must
delermine whether specigiized services for MR are needed.
In making this defermination, the MHA must make a
qualitative judgment on the extent tp which the person’s
status reflects, singly and collectively, the characteristics
commonly asspciaied With the need for specialized
services, Including:

1. Imability to ioke care of most personal care rnieeds;
understand simple commands;, communicate basic
needs and wants, be emploved atf a productive Wwage
level withowt systematic long term supervision or
suppori; learn new skills without aggressive and

consistent training, apply skills larned n a frainmg
situafion to other environmmernis or seffings without
aggressive and consistent training, demonstrate
behavior appropriate fo the time, situation or place
without direct supervision; and make decisions
requiring informed consent without extreme difficulty;

2 Demonstration of severe maludaptive behavior's)
that place the person or others in jeopardy fo health
and safety; and

3. FPresence of other skill deficits or specialized
iraining needs that necessitate fthe availability of
frained MR personnel, 24 hours per day, Yo teach the
person functional skills.

§ 13. Appeals.

A Following notiffication lo the NF of the Level IF
assessment determination by the stale MH/MMRA, the NF
must nform the individual of the decision indicating the
reasons for qocepiance or denial. Any individual,
regardiess of method of paymeni, who wishes to appeal
the decision of the Level II evaluation may do so by

sending written notification to the Department of Medical
Assistance Services, Division of Client Appeals.

B. Decisions made by the annual resident review feams
shall also be appealable to DMAS. The reviewed
individual shall send writlen notification to DMAS,
Division of Client Appeals.

C. All appeal requests must be made within 30 days of
the individual’s notification of the review decision.

VAR. Doc, No, R94-340; Filed December 8, 1993, 11:50 a.m.
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VIRGINIA DEPARTMENT OF MEDICAL ASSISTANCE SERVICES MUYMR SUPPLEMENT LEVEL 1

A. This section is to be completed by the Mursing Home Preadmission Screening Committee.

Name Date of Birth Date NHPAS Request Received

Social Security Number Medicaid Number Responsible CSB

1. DOES THE INDPIVIDUAL MEET NURSING FACILITY CRITERIA? yes ne (If "yes", this form must be completed. If "no", do
not complete Level | screening and de not refer for Level [ evaluation. Individuai cannot be admitted to a Medicaid-enrolled nursing facility. )

2. DOES THE INDIVIDUAL HAVE A CURRENT SERIOUS MENTAL ILLNESS (MI)? yes (B "yes" only if a, b, und c below are
checked "yes") no (If "no”, de not refer for Level I PAS for MI)  Diagnosis:

a. Is this major mental disorder diagnosable under DSM-II-R {e.g., schizophrenia, mood, paranoid, panic, or other serious anxiety disorder.
somatoform disorder, personality disorder, other psychotic disorder; or other mental disorder that may lead to a chronic disability)?
yes no .

b. Has the disorder resulted in fanctional limitations in major life activities within the past 3-6 months. particularly with regard to interpersonal
functioning; concentration, persistence, or pace; and adaptation to change? yes no

¢. Does the treatment history indicate that the individual has experienced psychiatric treatment mere intensive than outpatient care more than once in
the past 2 years or the individual has experienced within the last 2 years an cpisode of significant disruptien to the normal living situation due to
the memtal disorder? yes no

3. DOES THE INDIVIDUAL HAVE A BDIAGNOSIS OF MENTAL RETARDATION (MR) WHICH WAS MANIFESTED BEFORE AGE 18?
yes no .

4. DOES THE INDIVIDUAL HAVE A RELATED CONDITION? yes (B "yes” only if each item below is checked "yes") no {If
"no", do not reter for Level IT PAS for related condition)

a. Is the condition attributable to any other condition (e.g., cerebral palsy, epilepsy, autism, muscular dystrophy. multiple sclerosis, Frederick's
ataxia, spina bifida), other than MI, found to be closely related to MR because this condition may result in impairment of general intellectual
functioning or adaptive hehavior similar to that of MR persens and requires treatment or services simslar to those for these persons?

yes ne
b. Has the condition manifested before age 227 yes no
¢. Is the condition likely to continue indefinitely? yes no

d, Has the condition resulted in substantial limitations in 3 or more of the foilowing areas of major life activity (circle applicable areas): self-care,
understanding and use of language, learning, mobility, self-direction, and capacity for independent living? yes no

5. RECOMMENDATION (Either "a' or "b" MUST he checked.)

a E1 Refer for Level [T assessment for:
ME (#2 above is checked "yes")
MR or Related Condition (#3 or #4 is checked "yes")
__ Dual diagnosis (M and MR/Related Condition categories are checked)
NOTE: If 5a is checked, the individual may NOT be admilted te a nursing facility until the State Mental Health/Mental Retardation Authority
has provided written approvat that the mdividual's needs can be met in the nursing facility. )

Date Referral Packape Sent: CSB/Agency Pkg. Sent To:
Contact Person: Address: Phone #:

b. [ Mo referral for Level If nceded because individual;
_ Does not meat the applicable critena for seriovs M1 or MR or related condition
. Hasa primary diagnoss of dementia (including Alzheumer's discase) and does not have a diagnosis of MR
Has a primary diagnosis of dementia (inciuding Alzheimer's disease) AND has a secondary diagnosis of a serious ME
Has a severe physical illness {e.g., documented evidence of coma, functiomng at bram-stem level, or other conditions wineh
result in a level of impairment so scvere that the individual conld not be expected to benelit lrom specislured services)
Is terminally ill (note: a physician must have documented that mdividual's life expectancy 1s fess than & months?

Sipnature Title Sereening Conumiltee

Date Telephone Mumber Sireet Address

MIMR Sunniement (Revised 11/93Y Page |
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VIRGINIA DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Name

MEMR SUPPLEMENT: LEVEL I

Screening Placement Recommendation

B. This section is to be completed by the Community Services Board or other entity under contract for Level E evaluation process.

1.  EVALUATIONS REQUIRED UPON RECEIPT OF REFERRAL (Check evaluations submitted upan receipt of referral )

Neurological Evatuation
Psychological Assessment
Psychiatric Assessment
2. RECOMMENDATION
Specialized services are not indicated.

Specialized services are indicated,

Comments!

Psychosocial/Funtional Assessment
History and Physical Examination
Other (please specify)

Date pack sent to DMHMRSAS:

3. Date referraf pack received:

QMHP Signature {M] dizgnosis)

Date Telephone Number

Psychologist Signature (MR diagnos)

Date Telephone Number

Case Manager Signature/Title

Date Telephene Number

Agency/Facility Name

Agency/Facility [D# {if applicabie)

Mailing Address

€. THIS SECTION IS TO BE COMPLETED ONLY BY THE THE DEPARTMENT OF MENTAL HEALTH, MENTAL RETARDATION

AND SUBSTANCE ABUSE SERVICES.

Date referral package received:

Concur with recommendations of specialized services? yes no

Comments:

Conpies of referral package sent to:

PAS representative

Community Services Board
Admitting/retaining nursing facility
Discharging hospilal (if applicable)
Individual being evaluated®

Individual's family

Lndvidual’s legal representatsve (if any)®
__ Aftending physictan

*Appeals information included.

Represendative's Name:

Date Package Sent:

Signature of Sate MIIMRA
MIME Supplement (Revised 11/93) Page 2

Nate Telephone Number
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ME/MR SUPPLEMENT INSTRUCTIGNS

IDENTIFYING DATA
NAME: Last, firs1, and puddle, DATE OF BIRTH: Month, date, and year.
SOCIAL SECURITY NUMBER: 9-digit number assigned, MEDICAID NUMBER: 12-digit benefit number assigned.

RESPONSIBLE CS8B: The Community Services Board in the locality in which the individual resides.
DATE NHPAS REQUEST RECEIVED: The date that a request for a Leve! | screening was made.

1.  Indicate whether the individual meets nursing facility criteria as described in the Virginia Medicaid Nursing Home or Preadmissiett Screening
Manuals.  If "yes" is checked, complete the screening. 1f the individual does NOT meet nursing facility eriteria, do not complete Level | screening
and do not refer for Levei II evaluation. If criteria is not met, the individual cannot he admitted to a nursing facility.

2.  Determination of Serious Mental INiness (MT): Check "yes” (that the individual has a current diagnosis of serious MI) only if 2.2, b., and . are
checked "yes", Indicate the diagnosis if "yes” is checked, If "no" is checked for either a., b., or ¢. below, do not refer for Level II for MI.

2. Check "yes" if the individual has a major mental disorder diagnosable under DSM-III-R (e.g., schizophrenia (including disorganized, catatonic,
and paranoid types}; mood (including bipolar disorder (mixed, manic, depressed, seasonzl, NOS), major depression {single episode/recurrent. chronic,

lancholic or 1), depressive disorder NOS; cyclothynia; dysthymia (primary/secondary or early/late onset), paranoid {includimg delusional,
erotomanic, grandiose, jealous, persecutory, somatic, unspecified, or induced psychotic disorder); panic or other severs anxiety disorder {inciuding
panic disorder with agoraphobia, agoraphebla with or without history of pamic disorder. social phobia, generalized anxiety disorder. obsessive
compulsive disorder, past-traumatic stress disorder); somatoform disorder (includes somatization disorder, conversion disorder, somatotbrm pain
disorder, hypochondriasis, body dysmorphic disorder, undifferentiated somatoform disorder, somatoform disorder NOS). personality disorder
{includes paranoid, schizoid, schizotypal, histrionic, narcissistic, antisocial, borderline. avoidant. dependent, obsessive compulsive. passive
apgressive, and NOSB); other psychotio disorder (includes schizophreniferm disorder, schizoaffective