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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of all 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which is considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty--day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty~day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 

1 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation. becomes 
final. 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter I.I:l (§§ 9-6.14:6 through 
9~6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS~00183l) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786~3591. Second-class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 

Members Qf the Virginia Code Commission: Joseph V. Gartlan, 
Jr. , Chairman, W. Tayloe Murphy, Jr., Vice Chairman; Russell 
M. Carneal; Bernard S. Cohen; Gail S. Marshall; E. M. Miller, 
Jr.; Theodore V. Morrison, Jr.; William F. Parkerson, Jr.; 
Jackson E. Reasor, Jr. 

Staff Qf the Virginia Register: Joan W. Smith, Registrar of 
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

. . . Symbol Key t 
t Indicates entnes smce last publication of the Virginia Register 

AUDITOR OF PUBLIC ACCOUNTS 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Auditor of Public 
Accounts intends to consider promulgating regulations 
entitled: Public Participation Guidelines. The purpose of 
the proposed action is to provide interested parties with an 
opportunity for input in the formation and development of 
regulations adopted by the Auditor of Public Accounts. 
Public hearings will not be held. 

Statutory Authority: §§ 2.1·164, 8.01-582, 15.1-166, 15.1-167, 
and 15.1-1003 of the Code of Virginia. 

Written comments may be submitted until January 3!, 
1994, to Auditor of Public Accounts, P. 0. Box 1295, 
Richmond, VA 23210. 

Contact: William H. Cole, Jr., Deputy Auditor, P. 0. Box 
1295, Richmond, Va 23210, telephone (804) 225-3350. 

VA.R. Doc. No. R94·345; Filed December 8, 1993, 11:22 a.m. 

CHILD DAY·CARE COUNCIL 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Child Day-Care 
Council intends to consider amending regulations entitled: 
VR 175·08-01. Minimum Standards lor Licensed Child 
Day Centers Serving Children of Preschool Age or 
Younger. The purpose of the proposed action is to 
incorporate therapeutic recreation requirements and to 
review the existing standards for appropriateness and 
clarity. The council does not intend to hold a public 
hearing on the proposed . amendments after publication; 
however, oral comments wtll be accepted at 10 a.m. at the 
council's regular meetings. 

Statutory Authority: § 63.1-202 of the Code of Virginia. 

Written comments may be submitted until January 13, 
1994, to Peg Spangenthal, Chair, Child Day-Care Council, 
730 East Broad Street, Richmond, Virginia 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 7 30 
East Broad Street, Richmond, VA 23219, telephone (804) 
692·1820. 

Vol. 10, Issue 7 

V A.R. Doc No. R94-278; Filed November 16, 1993, 2:24 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Child Day-Care 
Council intends to consider amending regulations entitled: 
VR 175-09-01. Minimum Standards for Licensed Child 
Day Centers Serving School Age Children. The purpose of 
the proposed action is to incorporate therapeutic 
recreation requirements and to review the existing 
standards for appropriateness and clarity. The council does 
not intend to hold a public hearing on the proposed 
amendments after publication; however, oral comments 
will be accepted at 10 a.m. at the council's regular 
meetings. 

Statutory Authority: § 63.1·202 of the Code of Virginia. 

Written comments may he submitted until January 13, 
1994, to Peg Spangenthal, Chair, Child Day-Care Council, 
730 East Broad Street, Richmond, Virginia 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 730 
East Broad Stree~ Richmond, Virginia 23219, telephone 
(804) 692-1820. 

VA.R. Doc. No. R94-279; Filed November 16, 1993, 2:24 p.m. 

DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board ol 
Corrections intends to consider promulgating regulations 
entitled: VR 230-01-005. Regulations lor Public/Private 
Joint Venture Work Programs Operated in a State 
Correctional Facility. The purpose of the proposed action 
is to promulgate regulations which govern the form and 
review process for proposed agreements between the 
Director of the Department of Corrections and public or 
private entity to operate a work program in a state 
correctional facility for inmates confined therein. A public 
hearing will be held on these regulations after publication 
of proposed regulations. The date, time, and location of 
the hearing will be published at a later date. 

Statutory Authority: §§ 53.1-5 and 53.1-45.1 of the Code of 
Virginia. 

Monday, December 27, 1993 
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Notices of Intended Regulatory Action 

Written comments may be submitted until January 12, 
1994. 

Contact: Amy Miller, Regulatory Coordinator, Board of 
Corrections, P. 0. Box 26963, Richmond, VA 23261, 
telephone (804) 674-3262. 

VA.R. Doc. No. R94-277; Filed November 22, 1993, 3:42 p.m. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 
(CRIMINAL JUSTICE SERVICES BOARD) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Criminal Justice 
Services Board intends to consider promulgating 
regulations entitled: Rules Relating to Compulsory 
Minimum Training Standards lor Radar Operators. The 
purpose of the proposed action is to establish the Rules 
Relating to Compulsory Minimum Training Standards for 
Radar Operators. The agency intends to hold a public 
hearing on the proposed regulation after publication. 

Statutory Authority: § 9-170(3a) of the Code of Virginia. 

Written comments may be submitted until December 29, 
1993, to L. T. Eckenrode, Department of Criminal Justice 
Services, 805 E. Broad Street, Richmond, VA 23219. 

Contact: Paula Scott Dehetre, Staff Executive, 805 E. 
Broad Street, Richmond, VA 23219, telephone (804) 
786-4000. 

VA.R. Doc. No. R94-207; Filed November 5, 1993, 12:43 p.m. 

DEPARTMENT FOR TilE DEAF AND liARD OF 
HEARING 

Notice o! Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Deaf and liard of Hearing intends to consider repealing 
regulations entitled: VR 245-0l-01. Public Participation 
Guidelines. The purpose of the proposed action is to 
repeal existing guidelines so that new guidelines may be 
promulgated for the involvement of the public in the 
development and promulgation of regulations of the 
Department for the Deaf and Hard of Hearing. The 
agency intends to hold a public hearing on the proposed 
repeal after publication. 

Statutory Authority: §§ 9-6.14:7.1 and G3.1-85.4 of the Code 
of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 12, 1994, to Clayton E. Bowen, Acting Director, 
1100 Bank Street, 12th Floor, Richmond, VA 23219. 

Contact: Leslie G. Hutcheson, Manager, Special Projects, 
Department for the Deaf and Hard of Hearing, 1100 Bank 
Street, 12th Floor, Richmond, VA 23219, telephone (804) 
225·2570 or toll-free, 1-800-552-7917. 

VA.R. Doc. No. R94-297; Filed November 24, 1993, ll:3l a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Deaf and Hard of Hearing intends to consider 
promulgating regulations entitled: VR 245-01-01:1. Public 
Participation Guidelines. The purpose of the proposed 
action is to provide guidelines for the involvement of the 
public in the development and promulgation of regulations 
of the Department for the Deaf and Hard of Hearing. The 
agency intends to hold a public hearing on the proposed 
regulations after publication. 

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85.4 of the Code 
of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 12, 1994, to Clayton E. Bowen, Acting Director, 
ll 00 Bank Street, 12th Floor, Richmond, VA 23219. 

Contact: Leslie G. Hutcheson, Manager, Special Projects, 
1100 Bank Street, 12th Floor, Washington Building, Capitol 
Square, Richmond, VA 23219, telephone (804) 225-2570 or 
toll-free 1-800·552-7917. 

VA.R. Doc. No. R94-297; Filed November 24, 1993, 11:31 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Deaf and liard of Hearing intends to consider amending 
regulations entitled: VR 245·02-01. Regulations Governing 
Eligibility Standards and Application Procedures lor the 
Distribution oi Technological Assistive Devices. The 
purpose of the proposed action is to more equitably apply 
the sliding fee scale mandated by the Code of Virginia. 
The agency intends to hold a public hearing on the 
proposed regulations after publication. 

Statutory Authority: § 63.1-85.4 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 12, 1994, to Clayton E. Bowen, Acting Director, 
1100 Bank Street, 12th Floor, Richmond, VA 23219. 

Contact: Bruce A. Sofinski, Manager, Communications and 
Technology Programs, 1100 Bank Street, 12th Floor, 
Washingion Building, Capitol Square, Richmond, VA 
23219-3640, telephone (804) 225-2570 or toll-free 
1-800-552· 7917. 

V A.R. Doc. No. R94-295; Filed November 24, 1993, 11:31 a.m. 

Notice of Intended Regulatory Action 
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Notices of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Deaf and Hard of Hearing intends to consider amending 
regulations entitled: VR 245-03-01. Regulations Governing 
Interpreter Services for the Deal and liard of Hearing. 
The purpose of the proposed action is to: (i) establish the 
minimum requirements to attain a Virginia Quality 
Assurance Screening (VQAS) level; (ii) establish a method 
to maintain an individual's standing as a "qualified 
interpreter," and (iii) incorporate a consumer input tool, 
which includes grievance procedure regarding alleged 
violations of the Code of Ethics. The agency intends to 
hold a public hearing on the proposed regulation after 
publication. 

Statutory Authority: § 63.!-85.4 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 12, 1994, to Clayton E. Bowen, Acting Director, 
Department for the Deaf and Hard of Hearing, ll 00 Bank 
Street, 12th Floor, Richmond, VA 23219. 

Contact: Bruce A. Sofinski, Manager, Communications and 
Technology Programs, Department for the Deaf and Hard 
of Hearing, llOO Bank Street, lith Floor, Richmond, VA 
23219-3640, telephone (804) 225-2750 or toll-free 
1-800-552-7917. 

VA.R. Doc. No. R94-296; Filed November 24, 1993, 11:31 a.m. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: Guidelines lor School Crime Lines. The purpose 
of the proposed action is to provide a mechanism to 
receive, screen, and promote student reports of unlawful 
acts committed in school buildings or on school grounds or 
at school activities. Any local school board may develop a 
school crime line program as a joint, self-sustaining, 
cooperative alliance with law-enforcement authorities, the 
community, and the news media. Public hearings will be 
held during the public comment period and this 
information will be publicized through a press release. 

Statutory Authority: § 22.1-280.2 of the Code of Virginia. 

Written comments may be submitted until January 3, 1994. 

Contact: Diane L. Jay, Grants Program Manager, Virginia 
Department of Education, P. 0. Box 2120, Richmond, 
Virginia 23216-2120, telephone (804) 371-7582. 

VA.R. Doc. No. R94-255; Filed November 10, 1993, 10:41 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
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public participation guidelines that the State Board of 
Education intends to consider repealing regulations 
entitled: VR 270-01-0042. Regulations Governing 
Contractual Agreements with Professional Personnel. The 
purpose of the proposed action is to repeal this regulation 
and provide a section of newly developed proposed 
regulations to govern hiring and contractual agreements. 
The 1992 General Assembly required the Department of 
Education to study local school division hiring process and 
provide a report to the 1993 Session. A team of 
professionals studied hiring procedures for teachers and 
professional personnel in conjunction with a Department of 
Education study on the Revision of Teacher Contracts. The 
result of the study was a report entitled "Report On 
Contracts For Local School Personnel and Uniform Hiring 
Procedures For Teachers." The recommendations set forth 
in the report form the basis for the proposed regulations 
entitled "VR 270-01-0042:1, Regulations Governing the 
Employment of Professional Personnel," which are being 
published in the proposed section of the November 29 
issue of The Virginia Register. As a result of the 
development of the new regulations, VR 270-0l-0042, 
Regulations Governing Contractual Agreements with 
Professional Personnel, must be repealed. All of the major 
professional organizations participated as full team 
members in the development of the recommendations. 
Representatives from the Virginia Education Association, 
the Virginia Association of School Superintendents, the 
Virginia School Boards Association, and the Virginia 
Association of School Personnel Administrators were team 
members and their constituency groups provided input into 
the team process. In addition, representatives of rural, 
urban, and suburban school communities participated as 
full team members. The recommendations represent the 
result of a thorough and comprehensive study and the 
agreements made among the team members and other 
representatives indicated above. Considerable input was 
provided on the perspective of teachers through the 
representatives from the Virginia Education Association. 

The Board of Education and Department of Education will 
hold public hearings on the proposed regulations. 

Statutory Authority: § 22.1-16 of the Code of Virginia. 

Written comments may be submitted until December 30, 
1993. 

Contact: Brenda F. Briggs or Charles W. Finley, Associate 
Specialists, Compliance, P. 0. Box 2120, 101 N. 14th Street, 
Richmond, VA 23216-2120, telephone (804) 225-2750 or 
(804) 225-2747. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Education intends to consider promulgating regulations 
entitled: VR 270-01-0058. Regulations Governing 
Alternative Attendance Programs. The purpose of the 
proposed regulations is to comply with § 22.1·269.1 of the 
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Code of Virginia which includes the requirement that the 
Board of Education provide for the voluntary participation 
of Virginia school divisions in alternative attendance 
programs. The agency intends to hold public hearings on 
the proposed regulations after publication. 

Statutory Authority: § 22.1-269.1 of the Code of Virginia. 

Written comments may be submitted until January 27, 
1994. 

Contact: Dr. Judith Douglas, Principal Specialist, 
Department of Education, P. 0. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2771, toll-free 
1-800-292-3820, or FAX (804) 225-2831. 

VA.R. Doc. No. R94·346; Filed December 6, 1993, 10:16 a.m. 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Funeral 
Directors and Embalmers intends to consider amending 
regulations entitled: VR 320-0l-03. Regulations for 
Preeneed Funeral Planning. The purpose of the proposed 
action is to amend current regulations for update and to 
incorporate legislative changes. There will be no public 
hearing since amendments reflect change in federal law. 

Statutory Authority: § 54.1-2820 of the Code of Virginia. 

Written comments may be submitted until February 25, 
1994. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Funeral Directors and Embalmers, 6606 W. Broad 
Street, 4th Floor, Richmond, Va 23230, telephone (804) 
662-9907. 

VA.R. Doc. No. R94-347; Filed November 30, 1993, 2:50 p.m. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-200. Sanitary Regulations for Hotels (Formerly 
VR 355-35-02). The purpose of the proposed action is to 
specify sanitation requirements for hotels and to establish 
up-to-date standards that will improve public health and 
safety. A public hearing will be held during the public 
comment period after the proposed regulations are 
published. 

Statutory Authority: §§ 35.1-ll and 35.1-13 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94-256; Filed November 9, 1993, 10:57 a.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35"300. Sanitary Regulations for Summer Camps 
(Formerly VR 355-35-03). The purpose of the proposed 
action is to specify sanitation requirements for summer 
camps and to establish up-to-date standards that will 
improve public health and safety. A public hearing will be 
held during the public comment period after the proposed 
regulations are published. 

Statutory Authority: §§ 35.1-1! and 35.1-16 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94·253; Filed November 9, 1993, 10:58 a.m. 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-400. Sanitary Regulations for Campgrounds 
(Formerly VR 355-35-04). The purpose of the proposed 
action is to specify sanitation requirements for 
campgrounds and to establish up-to-date standards that will 
improve public health and safety. A public hearing will be 
held during the public comment period after the proposed 
regulations are published. 

Statutory Authority: §§ 35.1-ll and 35.1-17 of the Code of 
Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, 
Virginia 23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94·258; Filed November 9, 1993, 10:57 a.m. 

Virginia Register of Regulations 

1524 



Notices of Intended Regulatory Action 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Health intends to consider amending regulations entitled: 
VR 355-35-500. Regulations Governing Swimming Pools at 
Hotels, Motels, Campgrounds, Summer Camps and 
Related Facilities (Formerly VR 355-35-05). The purpose 
of the proposed action is to specify improved sanitation 
requirements for the operation and maintenance of 
swimming pools at hotels, motels, campgrounds, summer 
camps and related facilities to protect public health and to 
establish up-to-date standards for these swimming pools. A 
public hearing will be held during the public comment 
period after the proposed regulations are published. 

Statutory Authority: §§ 35.Hl, 35.H3, 35.H6 and 35.H7 
of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
December 31, 1993. 

Contact: John E. Benko, M.P.H., Director, Division of Food 
and Environmental Services, Office of Environmental 
Health Services, P. 0. Box 2448, Suite 115, Richmond, VA 
23218-2448, telephone (804) 786-3559. 

VA.R. Doc. No. R94-257; Filed November 9, 1993, 10:57 a.m. 

BOARD OF MEDICINE 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-02-1. Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, Chiropractic, Clinical Psychology 
and Acupuncture. The purpose of the proposed action is 
to amend or delete §§ 1.1 B, 1.2, and 2.2 A 3 a through d 
pertaining to definition of foreign medical schools, and 
sections otherwise pertaining to above sections. There will 
be no public hearing unless requested; the amendments 
are being promulgated to reflect changes which influence 
medical licensure. 

Statutory Authority: §§ 54.1-2400 and 54.1-2900 of the Code 
of Virginia. 

Written comments may be submitted until January 14, 
1994, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 6606 West Broad Street, 4th Floor, Richmond, 
VA 23230-1717. 

Contact: Russell Porter, Assistant Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9908 or 
(804) 662-7197 /TDD ..,. . 

VA.R. Doc. No. R94-302; Filed November 24, 1993, 10:13 a.m. 
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Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-02-l. Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, Chiropractic, Clinical Psychology 
and Acupuncture. The purpose of the proposed action is 
to amend § 4.2, licensure to practice acupuncture; § 7.1 B, 
examination fee for podiatry; and sections otherwise 
pertaining to §§ 4.2 and 7.1 B. There will be no public 
hearing unless requested; the amendments are being 
promulgated to comply with statutory changes and 
increased costs for podiatric examinations. 

Statutory Authority: §§ 54.1-2400, 54.1-2900, 54.1-2929, and 
54.1-2930. 

Written comments may be submitted until January 14, 
1994, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 6606 West Broad Street, 4th Floor, Richmond, 
VA 23230-1717. 

Contact: Eugenia Dorson, Deputy Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9908 or 
(804) 662-7197 /TDD e . 

VA.R. Doc. No. R94-281; Filed November 16, 1993, 2:16 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider repealing regulations entitled: VR 
465-02·2. Regulations for Granting Approval of Foreign 
Medical Schools and Other Foreign Institutions that 
Teach the Healing Arts and Guidelines lor Completing 
Application. The purpose of the proposed regulation is to 
repeal the regulations which were never promulgated as 
final regulations. There will be no public hearing unless 
requested; the emergency regulations which became 
effective on December 2, 1985, are being repealed because 
they were never promulgated as final regulations. 

Statutory Authority: §§ 54.1-2400 and 54.1-2900 of the Code 
of Virginia. 

Written comments may be submitted until January 14, 
1994, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 6606 West Broad Street, 4th Floor, Richmond, 
VA 23230-1717. 

Contact: Russell Porter, Assistant Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9908 or 
(804) 662-7197 /TDD e . 

VA.R. Doc. No. R94-294; Filed November 24, 1993, 10:13 a.m. 

Notice of Intended Regulatory Action 
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Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465-03-1. Regulations Governing Physical Therapy. The 
purpose of the proposed action is to conduct a regulatory 
review of the regulations to be consistent with national 
guidelines and statutory changes. A public hearing will be 
held on the proposed regulations after publication. 

Statutory Authority: §§ 54.1-2400, 54.1-2900, 54.1-2942, 
54.1·2943, 54.1-2944, 54.1-2945, 54.1-2946, 54.1-2947, and 
54.1·2948 of the Code of Virginia. 

Written comments may be submitted until January 14, 
1994, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 6606 West Broad Street, 4th Floor, Richmond, 
VA 23230-1717. 

Contact: Eugenia Dorson, Deputy Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230·1717, telephone (804) 662-9908 or 
(804) 662-7197 /TDD ..,. . 

VA.R. Doc. No. R94-280; Filed November 16, 1993, 2:16 p.m. 

STATE MENTAL HEALTH, MENTAL RETARDATION 
AND SUBSTANCE ABUSE SERVICES BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Mental Health, 
Mental Retardation and Substance Abuse Services Board 
intends to consider repealing regulations entitled: VR 
470·03-01. Rules and Regulations to Assure the Rights ol 
Residents of Hospitals and Other Facilities Operated by 
the Department of Mental Health, Mental Retardation 
and Substance Abuse Services. The purpose of the 
proposed action is to assure regulations on the rights of 
clients are current and adequately protect the rights of the 
residents served. This regulation will be incorporated into 
and superseded by VR 470-03-04, Rules and Regulations to 
Assure the Rights of Residents of Facilities Operated by 
the Department of Mental Health, Mental Retardation and 
Substance Abuse Services. The task force will meet 
regularly throughout the state in hopes of completing the 
process in 12 months and will conduct p111blic hearings. 

Statutory Authority: § 37.1·84.1 of the Code of Virginia. 

Written comments may be submitted until January 12, 
1994, to Elsie D. Little, State Human Rights Director, P. 0. 
Box 1797, 109 Governor Street, Richmond, VA 23214. 

Contact: Rubyjean Gould, Director, Department of Mental 
Health, Mental Retardation and Substance Abuse Services, 
Administrative Services, 109 Governor St., P. 0. Box 1797, 
Richmond, VA 23214, telephone (804) 786-3915. 

VA.R. Doc. No. R94-291; Filed November 22, 1993, 2:45 p.m. 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Mental Health, 
Mental Retardation and Substance Abuse Services Board 
intends to consider repealing regulations entitled: VR 
470-03·03. Rules and Regulations to Assure the Rights ol 
Clients in Community Programs. The purpose of the 
proposed action is to assure the Department of Mental 
Health, Mental Retardation and Substance Abuse Services 
regulations on the rights of clients are current and 
adequately protect the rights of the residents served. This 
regulation will be incorporated into and superseded by VR 
470-03-04, Rules and Regulations to Assure the Rights of 
Residents of Facilities Operated by the Department of 
Mental Health, Mental Retardation and Substance Abuse 
Services. The task force will meet regularly throughout the 
state in hopes of completing the process in 12 months and 
will conduct public hearings. 

Statutory Authority: § 37.1-84.1 of the Code of Virginia. 

Written comments may be submitted until January 12, 
1994, to Elsie D. Little, State Human Rights Director, P. 0. 
Box 1797, 109 Governor Street, Richmond, VA 23214. 

Contact: Rubyjean Gould, Director, Department of Mental 
Health, Mental Retardation and Substance Abuse Services, 
Administrative Services, 109 Governor Street, Richmond, 
VA 23214, telephone (804) 786-3915. 

VA.R. Doc. No. R94·292; Filed November 22, 1993, 2:45 p.m. 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Mental Health, 
Mental Retardation and Substance Abuse Services Board 
intends to consider promulgating regulations entitled: VR 
470-03-04. Rules and Regulations to Assure the Rights of 
Residents of Facilities Operated by the Department ol 
Mental llea!th, Mental Retardation and Substance Abuse 
Services. The purpose of the proposed action is to assure 
the regulations on the rights of clients are current and 
adequately protect the rights of the residents served. The 
agency intends to hold a public hearing on the proposed 
regulations after publication. 

Statutory Authority: § 37.1-84.1 of the Code of Virginia. 

Written comments may be submitted until January 12, 
1994, to Elsie D. Little, State Human Rights Director, P. 0. 
Box 1797, 109 Governor Street, Richmond, VA 23214. 

Contact: Rubyjean Gould, Director, Department of Mental 
Health, Mental Retardation and Substance Abuse Services, 
Administrative Services, 109 Governor Street, Richmond, 
VA 23214, telephone (804) 786-3915. 

VA.R. Doc. No. R94-293; Filed November 24, 1993, 10:46 a.m. 
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BOARD OF NURSING 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Nursing 
intends to consider promulgating regulations entitled: VR 
495-04-l. Public Participation Guidelines. The purpose of 
the proposed action is to replace emergency regulations 
which are in effect until June 27, 1994. The board does 
not intend to hold a public hearing since there have been 
no objections to the emergency public participation 
guidelines currently in effect. A hearing will be held if 
requested. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 
Board of Nursing, 6606 W. Broad St., Richmond, VA 23230, 
telephone (804) 662-9909. 

VA.R. Doc. No. R94-254; Filed November 10, 1993, 10:39 a.m. 

BOARD OF OPTOMETRY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Optometry 
intends to consider promulgating regulations entitled: VR 
510-01-2. Public Participation Guidelines. The purpose of 
the proposed action is to replace emergency Public 
Participation Guidelines adopted in June 1993, and to 
provide full opportunity for public participation in the 
regulation, formation, and promulgation process. The board 
intends to hold a brief public hearing on the proposed 
regulations during the comment period. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may he submitted until January 11, 
1994. 

Contact: Elizabeth Carter, Executive Director, Board of 
Optometry, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-9910. 

VA.R. Doc. No. R94-l88; Filed October 28, 1993, 3:29 p.m. 

BOARD OF PROFESSIONAL COUNSELORS 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
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Professional Counselors intends to consider repealing 
regulations entitled: VR 560-01-01. Public Participation 
Guidelines. The purpose of the proposed action is to 
replace emergency Public Participation Guidelines with 
permanent regulations. No hearing is planned during the 
comment period on this matter as the board plans to 
adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230, telephone (804) 662-9912. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Professional Counselors intends to consider promulgating 
regulations entitled: VR 560-0l-01:1. Public Participation 
Guidelines. The purpose of the proposed action is to 
replace emergency Public Participation Guidelines with 
permanent regulations. No public hearing is planned 
during the comment period on this matter as the board 
plans to adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-3500 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad Street, Richmond, 
VA 23230, telephone (804) 662-9912. 

VA.R. Doc. No. R94-185; Filed November 2, 1993, 3:27 p.m. 

BOARD OF PSYCHOLOGY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Psychology intends to consider repealing regulations 
entitled: VR 565-01-1. Public Participation Guidelines. The 
purpose of the proposed action is to replace emergency 
Public Participation Guidelines with permanent regulations. 
No public hearing is planned during the comment period 
on this matter as the board plans to adopt without 
changing the emergency regulations currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3500 of 
the Code ol Virginia. 

Monday, December 27, 1993 

1527 



Notices of Intended Regulatory Action 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Psychology, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-9913. 

Notice of Intended Regulatory Action 

Notice Is hereby given in accordance with this agency's 
public participation guidelines that the Board of 
Psychology intends to consider promulgating regulations 
entitled: VR 565·01·1:1. Public Participation Guidelines. 
The purpose of the proposed action is to replace 
emergency Public Participation Guidelines with permanent 
regulations. No public hearing is planned during the 
comment period on this matter as the board plans to 
adopt without changing the emergency regulations 
currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3500 of 
the Code of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Psychology, 6606 W. Broad Street, Richmond, VA 
23230·1717, telephone (804) 662-9913. 

VA.R. Doc. No. R94·183; Filed November 2, 1993, 3:28 p.m. 

BOARD OF SOCIAL WORK 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Work intends to consider promulgating regulations entitled: 
VR 620·01·3. Public Participatiou Guidelines. The purpose 
of the proposed action is to replace emergency Public 
Participation Guidelines with permanent regulations. No 
public hearing is planned during the comment period on 
this matter as the board plans to adopt without changing 
the emergency regulations currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-3700 of 
the Code of Virginia. 

Written comments may be submitted until December 29, 
1993. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Social Work, 6606 W. Broad St., Fourth Floor, Richmond, 
VA 23230, telephone (804) 662-9914. 

VA.R. Doc. No. R94·206; Filed November 5, 1993, 12:57 p.m. 

BOARD OF VETERINARY MEDICINE 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Veterinary 
Medicine intends to consider promulgating regulations 
entitled: VR 645-01-0:1. Public Participation Guidelines. 
The purpose of the proposed action is to replace 
emergency Public Participation Guidelines adopted in June 
1993 and to provide full opportunity for public 
participation in the regulation, formation and promulgation 
process. The board intends to hold a public hearing on the 
proposed regulations during the comment period. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until December 29, 
1993, to Terri Behr, Board of Veterinary Medicine, 6606 
W. Broad St., Richmond, VA 23230-1717. 

Contact: Elizabeth Carter, Executive Director, Board of 
Veterinary Medicine, 6606 W. Broad St., Fourth Floor, 
Ricllmond, VA 23230-1717, telephone (804) 662-9915. 

VA.R. Doc. No. R94-259; Filed November 10, 1993, 10:32 a.m. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider repealing 
regulations entitled: VR 670-01-1. Regulation Guidelines 
lor Public Participation. The purpose of the proposed 
action is to repeal regulations outdated by the 1993 
amendments to the public participation requirements of 
the Administrative Process Act. Location and date of 
public hearing on the repeal of these regulations will be 
announced at a later date. 

Statutory Authori:y: §§ 9-6.14:7.1 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
!993. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-22fl; Filed November 9, 1993, 4:12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to promulgate regulations 
entitled: VR 670-01-100. Public Participation Guidelines. 
The purpose of the proposed action is to implement 
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regulations for public participation in accordance with the 
1993 amendments to the public participation requirements 
of the Administrative Process Act. Location and date of 
public hearing on the proposed regulations will be 
announced at a later date. 

Statutory Authority: §§ 9-6.14:7.1 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
1993. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-228; Filed November 9, 1993, 4:12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-1. Regulation Governing 
Provisions of Services in Vocational Rehabilitation. The 
purpose of the proposed action is to (i) establish 
maximum time requirements for determining client 
eligibility and completing the client grievance process; (ii) 
change financial eligibility requirements; (iii) expand order 
of selection; (iv) liberalize the minimum grade point 
average for college student sponsorship; and (v) specify 
visual acuity requirements for agency sponsored eye 
surgery. Numerous language changes will be proposed. A 
public bearing will be held on the proposed amended 
regulation after publication. Location and date will be 
announced at a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to James Taylor, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-230; Filed November 9, 1993, 4:12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-2. Regulations Governing 
Provision of Services for the Infants, Children, and 
Youth Program. The purpose of the proposed action is to 
amend the method used to calculate financial eligibility 
for eye examinations and glasses. A public hearing will be 
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held on the proposed amended regulation after publication. 
Location and date will be announced at a later date. 

Statutory Authority: § 22.1-217 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Glen Slonneger, Program Specialist, Department 
for the Visually Handicapped, 397 Azalea Avenue, 
Richmond, VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone, (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-231; Filed November 9, 1993, 4:12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-3. Regulation Governing 
Provision of Services in Rehabilitation Teaching. The 
purpose of the proposed action is to (i) augment 
regulations to incorporate expanded services and 
definitions; (ii) add a client grievance procedure; (iii) add 
financial participation guidelines; and (iv) clarify eligibility 
requirements. A public bearing will be held on the 
proposed amended regulation after publication. Location 
and date to be announced at a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Jane Ward, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-232; Filed November 9, 1993, 4:12p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider repealing 
regulations entitled: VR 670-03-4. Provision of Independent 
Living Rehabilitation Services. The purpose of the 
proposed action is to repeal regulations due to loss of 
federal funds to support a Center for Independent Living 
within a state agency. A public hearing on the proposed 
repeal of these regulations will be announced at a later 
date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
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1993, to Jane Ward, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-233; Filed November 9, 1993, 4:12 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department lor the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-5. Supervision of 
Administrative Regulations Governing Intake and Social 
Services. The purpose of the proposed action is to (i) 
change age requirement for referral to program for 
infants, children, and youth; and (ii) delete section on 
income data collection. A public bearing will be held on 
the proposed amended regulation after publication. 
Location and date will be announced at a later date. 

Statutory Authority: §§ 63.1-77 and 63.1-85 of the Code of 
Virginia. 

Written comments may be submitted until December 31, 
1993, to Paige Berry, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department lor the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

VA.R. Doc. No. R94-234; Filed November 9, 1993, 4:12p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-6. Regulations Governing 
Deal-Blind Services. The purpose of the proposed action 
is to change the name of the Independent Living and 
Rehabilitation Teaching programs in § 3.1. A public 
bearing will be held on the proposed amended regulation 
after publication. Location and date will be announced at 
a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993, to Paige Berry, Program Specialist, Department lor 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department lor the Visually Handicapped, 397 Azalea 

Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

V A.R Doc. No. R94-235; Filed November 9, 1993, 4:13 p.m. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department for the 
Visually Handicapped intends to consider amending 
regulations entitled: VR 670-03-7. Regulations Governing 
Low Vision. The purpose of the proposed action is to 
clarify financial participation, remove the requirement of 
opening a case file, and remove the definition of bioptics. 
A public hearing will be held on the proposed amended 
regulation after publication. Location and date will be 
announced at a later date. 

Statutory Authority: § 63.1-85 of the Code of Virginia. 

Written comments may be submitted until December 31, 
1993 to Marge Owens, Program Specialist, Department for 
the Visually Handicapped, 397 Azalea Avenue, Richmond, 
VA 23227. 

Contact: Joseph A. Bowman, Assistant Commissioner, 
Department for the Visually Handicapped, 397 Azalea 
Avenue, Richmond, VA 23227, telephone (804) 371-3140 or 
toll-free 1-800-622-2155. 

V A.R. Doc. No. R94-236; Filed November 9, 1993, 4:13 p.m. 

STATE WATER CONTROL BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Water Control 
Board intends to consider repealing regulations entitled: 
VR 680-16-06. Tennessee-Big Sandy River Basin Water 
Quality Management Plan. The purpose of the proposed 
action is to repeal the existing Tennessee-Big Sandy River 
Basin Water Quality Management Plan while concurrently 
promulgating a new, updated plan. 

Basis and Statutory Authority: Section 62.1-44.15(13) of the 
Code of Virginia authorizes the board to establish policies 
and programs for effective area-wide or basin-wide water 
quality control and management. Section 62.1-44.15(10) of 
the Code of Virginia authorizes the board to adopt such 
regulations as it deems necessary to enforce the general 
water quality management program of the board in all or 
part of the Commonwealth. 

Title 40, Parts 35 and 130, of the Code of Federal 
Regulations requires states to develop a continuing 
planning process of which Water Quality Management 
Plans (WQMP) are a part. No VPDES permit may be 
issued which is in conflict with an approved WQMP. 

Need: WQMPs set forth measures for the department to 
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implement in order to reach and maintain water quality 
goals in general terms and numeric loadings for, among 
other things, five-day biochemical oxygen demand. The 
Tennessee-Big Sandy WQMP was adopted by the board in 
1977. This plan has not been updated to reflect current 
data, including total maximum daily loading and waste 
load allocations, scientific studies, new or revised 
legislation, procedures, policies and regulations, and 
changes in area growth and development. 

Substance and Purpose: The purpose of this proposal is to 
repeal the el!'isting Tennessee-Big Sandy River Basin 
WQMP. This plan has not been updated since it was 
originally adopted by the board in 1977 and is outdated. 
Concurrently with this proposed action, the board plans to 
adopt a new, updated Tennessee-Big Sandy River Basin 
WQMP which will incorporate policies, procedures, 
regulations, current data and information regarding point 
and nonpoint sources of pollution which have changed 
since the original plan was adopted in 1977. 

Estimated Impacts: There are approximately 330,000 
persons residing in the Tennessee-Big Sandy River Basin. 
There are 182 municipal and 76 industrial VPDES permits 
issued for the basin. No financial impact to the 
Department of Environmental Quality or the regulated 
community is anticipated by the repeal of the exisiting 
plan since a new plan will be adopted concurrently. The 
new proposal will provide the Commonwealth, local 
governments, industrial firms, agricultural interests and 
interested citizens with a more up-to-date management tool 
to assist in achieving and maintaining applicable water 
quality goals in the basin. 

Alternatives: The Tennessee-Big Sandy River Basin WQMP 
has not been updated to reflect current data, scientific 
studies, new or revised legislation, policies or regulations, 
or changes in area growth and development since it was 
adopted in 1977. One alternative is to continue to use the 
existing, outdated WQMP. To do this would result in 
noncompliance with amendments to the Clean Water Act 
for achieving current water quality goals until a state 
WQMP is developed and adopted in late 1994. 

Comments: The board seeks comments from interested 
persons on the intended regulatory action and on the costs 
and benefits of the stated alternative or other alternatives. 
In addition, the board will hold a public meeting to 
receive views and comments on Thursday, January 20, 
1994, at 7 p.m. at the Unviersity of Virginia Southwest 
Center, Highway 19 N., Abingdon, VA 24210. 

Accessibility to Persons with Disabilities: The meeting is 
being held at a public facility believed to be accessible to 
persons with disabilities. Any person with questions should 
contact Ms. Dalton. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than January 
5, 1994. 

Advisory Committee/Group: An advisory committee was 
convened to provide input to the department regarding the 
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content of the proposed new Tennessee-Big Sandy River 
Basin WQMP. The committee was composed of federal, 
state and local government representatives and members 
of environmental organizations. The committee will be 
reconvened after the close of this public comment period 
to provide comments on the new draft plan. 

Intent to Hold an Informational Proceeding or Public 
Hearing: The board intends to hold at least one 
informational proceeding (informal hearing) on this 
regulatory action after the proposal is published in the 
Register of Regulations. This informational proceeding will 
be convened by a member of the board. The board does 
not intend to hold a formal evidential hearing on this 
proposal after it is published in the Register of 
Regulations. 

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of 
the Code of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 31, 1994, to Doneva Dalton, Hearing Reporter, 
Department of Environmental Quality, P. 0. Box 10009, 
Richmond, VA 23240. 

Contact: Ronald D. Sexton, Department of Environmental 
Quality, Water Division, P. 0. Box 888, Abingdon, VA 
24210, telephone (703) 676-5507. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Water Control 
Board intends to consider promulgating regulations entitled: 
VR 680-16-06:1. Tennessee-Big Sandy River Basin. The 
purpose of the proposed action is to adopt a new 
Tennessee-Big Sandy River Basin Water Quality 
Mangement Program. 

Basis and Statutory Authority: Section 62.1-44.15(13) of the 
Code of Virginia authorizes the board to establish policies 
and programs for effective area-wide or basin-wide water 
quality control and management. Section 62.1-44.15(10) of 
the Code of Virginia authorizes the board to adopt such 
regulations as it deems necessary to enforce the general 
water quality management program of the board in all or 
part of the Commonwealth. 

Title 40, Parts 35 and 130, of the Code of Federal 
Regulations requires stales to develop a continuing 
planning process of which Water Quality Management 
Plans (WQMP) are a part. No VPDES permit may be 
issued which is in conflict with an approved WQMP. 

Need: The Tennessee-Big Sandy WQMP was adopted by 
the board in 1977. This plan has not been updated to 
reflect current data, including total maximum daily loading 
and waste load allocations, scientific studies, new or 
revised legislation, procedures, policies and regulations, 
and changes in area growth and development. 
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Substance and Purpose: WQMPs set forth measures for the 
board to implement in order to reach and maintain water 
quality goals in general terms and numeric loadings for, 
among other things, five-day biochemical oxygen demand 
(BOD). The purpose of this proposal is to adopt a new 
Tennessee-Big Sandy River Basin WQMP to incorporate 
policies, procedures, regulations, current data and 
information regarding point and nonpoint sources of 
pollution which have changed since the original plan was 
adopted. Concurrently with this action, the board plans to 
repeal the existing plan. 

Estimated Impacts: There are approximately 330,000 
persons residing in the TennesseemBig Sandy River Basin. 
There are 182 municipal and 76 industrial VPDES permits 
issued lor the basin. No financial impact to the 
Department of Environmental Quality or the regulated 
community is anticipated. The proposal will provide the 
Commonwealth, local governments, industrial firms, 
agricultural interests and interested citizens with a more 
up-to-date management tool to assist in achieving and 
maintaining applicable water quality goals in the basin. 

Alternatives: The Tennessee-Big Sandy River Basin WQMP 
has not been updated to refiect current data, scientific 
studies, new or revised legislation, policies or regulations, 
or changes in area growth and development since it was 
adopted in 1977. One alternative is to continue to use the 
existing, outdated WQMP. To do this would result in 
noncompliance with amendments to the Clean Water Act 
lor achieving current water quality goals until a state 
WQMP is developed and adopted in late 1994. 

Comments: The board seeks comments from interested 
persons on the intended regulatory action and on the costs 
and benefits of the stated alternative or other alternatives. 
In addition, the board will hold a public meeting to 
receive views and comments on Thursday, January 20, 
1994, at 7 p.m. at the University of Virginia Southwest 
Center, Highway 19 N., Abingdon, VA 24210. 

Accessibility to Persons with Disabilities: The meeting is 
being held at a public facility believed to be accessible to 
persons with disabilities. Any person with questions should 
contact Ms. Dalton. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than January 
5, 1994. 

Advisory Committee/Group: An advisory committee was 
convened to provide input to the department regarding the 
content of the proposed WQMP. The committee was 
composed of federal, state and local government 
representatives and members of environmental 
organizations. The committee will be reconvened, after the 
close of this public comment period, to provide comments 
on the draft plan. 

Intent to Hold an Informational Proceeding or Public 
Hearing: The board intends to hold at least one 
informational proceeding (informal hearing) on this 
regulatory action alter a proposal is published in the 

Register of Regulations. This informational proceeding will 
be convened by a member of the board. The board does 
not intend to hold a formal evidential hearing on this 
proposal alter it is published in the Register of 
Regulations. 

Statutory Authority: §§ 62.1-44.15(10) and 62.1-44.15(13) of 
the Code of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 31, 1994, to Doneva Dalton, Hearing Reporter, 
Department of Environmental Quality, P. 0. Box 10009, 
Richmond, VA 23240. 

Contact: Ronald D. Sexton, Department of Environmental 
Quality, Water Division, P. 0. Box 888, Abingdon, VA 
24210, telephone (703) 676-5507. 
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For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

STATE AIR POLLUTION CONTROL BOARD 

Title Qf_ Regulation: VR 120-01. Regulations for the 
Control and Abatement of Air Pollution (Revision JJ 
Federal Operating Permits lor Stationary Sources). 

Statutorv Authority: § 10.1-1308 of the Code of Virginia. 

Public Hearing Dates: 
February 1, 1994 - 8 p.m. 
February 3, 1994 - 8 p.m. 
February 8, 1994 - 8 p.m. 
February 9, 1994 · 8 p.m. 
February 10, 1994 - 8 p.m. 
Written comments may be submitted until close of 
business February 25, 1994. 

(See calendar of Events section 
for additional information) 

Purpose: The purpose of the regulation is to require the 
owner of a stationary source to operate within the terms 
and conditions of a permit that forms the legally 
enforceable basis for all federal and state statutory 
requirements. The proposal is being promulgated to 
comply with the operating permit requirements of Title V 
of the federal Clean Air Act and of the federal regulations 
implementing those requirements, 40 CFR Part 70 (57 Fed. 
Reg. 32250, July 21, 1992). 

Substance· The proposed regulation concerns federal 
operating permits for stationary sources and is summarized 
below: 

1. The proposed regulation covers major stationary 
sources of volatile organic compounds, nitrogen oxides, 
sulfur dioxide, particulate matter, and lead; and major 
stationary sources and nonmajor or area sources 
subject to either the hazardous air pollutant provisions 
of § 112 of the federal Clean Air Act (the Act) or to 
the new source performance standards requirements 
of § 111 of the Act. Federal requirements specify that 
sources emitting pollutants that cause acid rain must 
also be covered by the requirements of this operating 
permit program. Because an operating permit program 
that manages these sources of acid rain pollutants 
must meet the requirements of both Title IV and Title 
V of the Act and the federal regulations implementing 
these titles, the department w!ll write a separate 
regulation that will affect only these sources. 

2. The proposed regulation requires that permits for 
all major sources subject to the program and solid 
waste incineration units covered by § 129 (e) of the 
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Act and subject to new source performance standards 
that have been incorporated by reference into the 
state's regulations must be issued within three years of 
federal approval of the state program. Nonmajor or 
area sources are deferred from obtaining a permit 
until the federal Environmental Protection Agency 
(EPA) decides which of these sources must be 
permitted. 

3. The proposed regulation provides an exemption for 
sources that are subject only to (i) the new source 
performance standard for new residential wood 
heaters, (ii) the national emission standard for 
hazardous air pollutant on asbestos demolition and 
renovation, or (ill) the requirement to !lie a risk 
management plan under § 112(r) of the Act. 

4. The proposed regulation exempts insignificant 
activities from the requirements of the regulation. 
Insignificant activities include both a small number of 
emissions units or activities that are exempt 
completely and emissions units that are exempt from 
the requirements for a particular pollutant because of 
the level of the emissions produced. 

5. The pollutants covered by the proposed regulation 
are the criteria pollutants such as nitrogen oxides, 
volatile organic compounds and sulfur dioxide; the 
hazardous air pollutants listed in § 112(b) of the Act 
and any other list of pollutants promulgated under § 
112 including those for which risk management plans 
have to be filed under § 112(r); the pollutants 
designated under § Ill of the Act and regulated by 
the new source performance standards such as total 
reduced sulfur and sulfuric acid mist; the ozone 
depleting substances regulated by Title VI of the Act; 
and the toxic pollutants listed as priority pollutants in 
the state's Air Toxics Program Priority Implementation 
Polley. 

6. In applying for a permit under the proposed 
regulation, the source must submit information on all 
regulated pollutants emitted from all emission units 
not exempted as insignificant. In issuing permits, the 
depariment must include, for major sources, permit 
terms and conditions for all emissions units not 
exempted as insignificant. The department must 
include, for nonmajor or area sources, permit terms 
and conditions for emissions units that cause the 
source to be subject to the rule. 

7. Applications for sources that are not deferred under 
the proposed regulation will be due between 
September 15, 1994, and November 15, 1995. 
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Approximately 1,900 sources will have to submit 
applications for initial permits. The department must 
issue permits to these sources during the three years 
following EPA approval, presumably between 
November 15, 1994, and November 15, 1997. One-third 
o! the permits must be issued by the end of each of 
the three years. 

8. In applying for a permit under the proposed 
regulation, the applicant must provide all pertinent 
emissions and operation information sufficient for the 
department to determine the applicable requirements 
lor the source and to write terms and conditions that 
pertain to the emissions units which must be covered 
in the permit. The proposed regulation also requires 
both the applicant and the department to identify 
completely the regulatory requirements applicable to 
the stationary source. Furthermore, the applicant and 
the department must distinguish between applicable 
federal requirements and applicable state requirements 
contained in the state's air regulations. 

9. The proposed regulation requires the applicant to 
submit a compliance plan and schedule as part of the 
application. The plan must state that the applicant is 
in compliance with all the requirements applicable to 
the stationary source. For requirements with which the 
applicant is not in compliance, the applicant must 
provide an explanation of what is being done to come 
into compliance and a schedule for attaining 
compliance with those requirements. The plan and any 
schedules, once verified by the department, must be 
included as part of the permit. 

10. The proposed regulation requires the inclusion of a 
permit shield for all terms and conditions specified in 
the permit, including any requirements that are 
specifically identified as not being applicable. The 
permit shield specifies that a source is not in violation 
of its permit as long as it is in compliance with the 
terms and conditions of the permit. 

11. The proposed regulation requires a public 
comment period of 30 days for draft permits for 
initial permits, significant modifications, and permit 
renewals following notice in a local newspaper and to 
persons on the mailing list !or such purposes. Certain 
local officials and states within 50 miles of the facility 
or whose air quality may be affected by the facility 
must also be notified of the draft permit. The notice 
must describe the facility for which a permit has been 
drafted, the emissions from the facility, and where 
and from whom additional information can be 
obtained. A public hearing can be held either at the 
department's or the public's request if the department 
finds that there is a significant air quality issue 
pertinent to the draft permit. 

12. The proposed regulation requires the department, 
after review of the comments and the development of 
a proposed final permit, to send the proposed permit 

to EPA. EPA has 45 days during which it can object 
to the permit. EPA can object if a proposed permit is 
not in compliance with the applicable requirements or 
if the requirements of the operating permit regulation 
have not been carried out. If EPA objects to issuance 
of a permit, the department has 90 days to revise and 
issue the permit. EPA can issue the permit if the 
department fails to revise and issue the permit within 
the 90-day period. This review process is limited to 
initial permits, renewal permits, reopened permits and 
significant permit modifications. 

13. Several mechanisms are provided in the proposed 
regulation to modify the permit: administrative permit 
amendments, minor permit modifications and 
significant permit modifications. Administrative permit 
amendments cover only administrative changes to the 
permit such as correction of typographical errors, 
name changes or changes in ownership. Minor permit 
modifications cover a limited number of operational or 
emissions changes that occur at the source and that 
do not require reanalysis of permit terms or 
conditions, such as a caseabyacase determination of an 
emissions limitation. Significant permit modifications 
are those modifications that require significant change 
and reanalysis of the permit to establish the new 
permit term or condition. 

14. The proposed regulation provides operational 
flexibility for the source through several mechanisms: 
alternative operating scenarios, onapermit changes, and 
off-permit changes. Alternative operating scenarios can 
be submitted as part o! the application and permit 
terms and conditions can be written to cover those 
scenarios. An on-permit change, one which expressly 
contravenes a permit term or condition, can be made 
as long as the change does not exceed emissions 
allowed under the permit, violate applicable 
requirements, trigger new source review or federal 
hazardous air pollutant modification requirements, or 
involve monitoring, recordkeeping, reporting or 
compliance certification requirements. An off-permit 
change, one which is not addressed or prohibited by 
the permit, can be made as long as the change does 
not violate applicable requirements or any permit 
term or condition. 

15. The proposed regulation provides that the 
department may develop a general permit for a 
category of sources where the sources in the category 
are generally the same in terms of operations and 
processes and emit either the same or similar 
pollutants or pollutants with similar characteristics. To 
be eligible for a general permit, the sources in the 
category may not be subject to case-by-case standards 
or requirements and they must be subject to the same 
requirements with regard to their operation, emissions, 
monitoring, reporting, or recordkeeping. The proposed 
regulation provides that the public, affected states and 
EPA must be given an opportunity to review and 
comment on a general permit before permits are 
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issued to the sources in the category it covers. 

Issues: The primary advantages and disadvantages of 
implementation and compliance with the regulation by the 
public and the department are discussed below. 

!. Public: The regulation will be an advantage to the 
community because it will provide through the 
operating permits issued under the program a clear 
documentation of which air quality requirements apply 
to each source and an enforceable mechanism to 
ensure that a source is complying with the 
requirements applicable to it. On the other hand, in 
order to prepare the initial application under the 
regulation, sources will need to invest substantial 
amounts of time, labor, and money. These are federal 
requirements, however, which will be applied 
nationwide. Implementing the program in Virginia will 
not discourage a source !rom locating in the state. 

2. Department: The regulation will be an advantage to 
the department because it will provide through the 
operating permits issued under the program a clear 
documentation o! which air quality requirements apply 
to each source and an enforceable mechanism to 
ensure that a source is complying with the 
requirements applicable to it. In addition, the 
department will enhance its ability to determine 
compliance and will have a better knowledge of all 
air emissions in the state. This advantage is especially 
important with respect to older sources built prior to 
!972 which have been exempt from the requirement 
to get permits under the new source review program. 
The number of permitted sources in the state, 
therefore, will expand. In terms of cost, the regulation 
will require additional time and staff to ensure that 
clear and enforceable permit terms and conditions are 
written and that these terms and conditions are 
complied with. However, the program ensures that 
these costs are covered through the permit fees 
charged under the operating permit program. 

Basis: l'he legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law 
(Title 10.1, Chapter 13 of the Code of Virginia), 
specifically § !0.1-!308 which authorizes the board to 
promulgate regulations abating, controlling and prohibiting 
air pollution in order to protect public health and welfare. 

Localities Af!ected: There is no locality which will bear 
any identified disproportionate material impact due to the 
proposed regulation which would not be experienced by 
other localities. 

Sources allected. The department has estimated that 
approximately 1,900 sources will be subject to the 
requirements of the proposed regulation during the initial 
stages of the program. This estimate does not include the 
nonmajor or area sources which have been deferred for 
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the present under the program. No estimate is currently 
available on how many area sources will be subject to the 
requirements of the regulation. 

Costs to Affected Entities. The costs to affected entities 
are the costs of gathering the information needed to 
complete a permit application, completing the permit 
application, and the associated costs of inventorying 
emissions, including paying for stack tests to determine 
what pollutants are emitted and the quantity of those 
pollutants. Costs will vary from source to source due 
principally to the number of regulated pollutants emitted 
by the source and the number of emissions units and 
emissions points that make up the source. Another factor 
that will affect cost is use of a consultant to carry out the 
tasks of gathering information, completing the permit 
application, or inventorying emissions instead of the staff 
working at the source. Consultants are usually hired when 
the source has insullicient stall or expertise to do the 
work. This is often true with smaller sources that may be 
subject to the proposed operating permit regulation due to 
emissions of hazardous air pollutants or volatile organic 
compounds. A source becomes subject to the regulation at 
fairly low emissions levels. In this instance, the costs for 
the source could be double what they would otherwise be. 
The costs presented here are based on the so:.::ce doing 
the work itself, rather than hiring a consultant. 

Information Gathering and Application Preparation. The 
costs presented here are based on discussions with 
representatives of several companies who are in the 
process of developing the information for an operating 
permit application. These companies tend to be average or 
above average in the number of processes or operations 
within the source and the number of pollutants emitted. A 
good percentage of sources affected by the regulation will 
be using a team of people to develop the information 
needed to apply. These people will be gathering 
information and determining the emissions levels from the 
various emissions units at the source and, in some 
instances, will be developing alternative operating 
scenarios for submission as part of the application. The 
costs of the stall needed to perform these tasks ranges 
from $50,000 to $650,000 per source. While these appear to 
be the average costs, there will undoubtedly be sources 
whose costs will be lower or higher due to their 
operational and emissions characteristics. A major source 
dry cleaner with one pollutant emitted and multiple but 
identical emissions units should have lower costs. However, 
a source with an extreme number of various types of 
processes and operations that emit hundreds or thousands 
of pollutants could have somewhat higher costs. 

Stack Testing. In order to verify the emissions data 
estimated by company staff or to directly measure 
hazardous air pollutants, many companies plan to hire 
consultants who are expert in slack testing. Stack tests are 
generally expensive; the average cost of one stack test 
including analysis is $20,000. In addition, stack tests are 
currently being developed for many metals and other 
hazardous air pollutants. Such stack tests cost more due to 
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the cost of development. There is some savings, however, 
when the same test can be used lor multiple stacks. 
Several of the company representatives contacted indicate 
their intention to have siack tests done. On average, 
companies expect to spend $200,000 on these tests. 

Initial versus Renewal Costs. The costs discussed above are 
the initial application costs under the proposed program. 
Each permit issued must be renewed every five years. 
The costs of applying for a renewal permit should be 
considerably less than the costs for an initial application. 
The range in cost lor a renewal permit may be as little 
as $1,500 to $15,000. However, costs tend to be higher for 
sources whose operations or products change frequently 
both at the time of renewal and during the duration of the 
permit, due to the possibility of having to modify the 
permit's terms and conditions. 

Costs to Agency. Current estimates show that the agency's 
direct and indirect costs for administering the permit 
program will total approximately $9.3 million annually for 
the first two years of the program. Costs should increase 
slightly in the following years due to the probable increase 
in cost of living. However, the permit fee program adjusts 
for these increases by increasing the fee by the same 
percentage as the increase in the Consumer Price Index. 

Comparison With Federal Requirements: With respect to 
the duration of a permit, Title V of the Act provides for 
several time periods. The basic provisions of the Act 
provide thai permits lor most sources are to be issued for 
a term not less than three years nor more than five years. 
Exceptions to the basic proviSions are made for 
incinerators subject to federal regulations and sources of 
acid rain producing polluiants (mostly large electrical 
utilities). For the acid rain permits, the term must be for 
five years. For the incinerators, the permit term must not 
exceed 12 years; however, the permits must be reviewed 
every five years. The proposed regulation sets the permit 
term at five years lor all sources. This was done to 
provide consistency and simplicity to the program, as well 
as equity of requirements for all source types. 

Location Qf Proposal: The proposal, an analysis conducted 
by the department (including: a siatement of purpose, a 
statement of estimated impact of the proposed regulation, 
an explanation of need for the proposed regulation, an 
estimate of the impact of the proposed regulation upon 
small businesses, and a discussion of alternative 
approaches) and any other supporting documents may be 
examined by the public at the department's Air Programs 
Section (Eighth Floor, 629 East Main Street, Richmond, 
Virginia) and at any of the department's regional offices 
(listed below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment period. 

Department of Environmental Quality 
Abingdon Air Regional Office 
121 Russell Road 
Abingdon, Virginia 24210 
Ph: (703) 676-5482 

Department of Environmental Quality 
Roanoke Air Regional Office 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 24019 
Ph: (703) 561-7000 

Department of Environmenial Quality 
Lynchburg Air Regional Office 
7701-03 Timberlake Road 
Lynchburg, Virginia 24502 
Ph: (804) 582-5120 

Department of Environmenial Quality 
Fredericksburg Air Regional Office 
300 Central Road, Suite B 
Fredericksburg, Virginia 2240 I 
Ph: (703) 899-4600 

Department of Environmental Quality 
Richmond Air Regional Office 
Arboretum v, Suite 250 
9210 Arboretum Parkway 
Richmond, Virginia 23236 
Ph: (804) 323-2409 

Department of Environmental Quality 
Hampton Roads Air Regional Office 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 23320-2168 
Ph: (804) 424-6707 

Department of Environmental Quality 
Northern Virginia Air Regional Office 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 22150 
Ph: (703) 644-0311 

Summary: 

The proposed regulation concerns federal operating 
permits for stationary sources and is summarized 
below: 

I. The proposed regulation covers major stationary 
sources of volatile organic compounds, nitrogen oxides, 
sulfur dioxide, particulate matter, and lead; and major 
stationary sources and nonmajor or area sources 
subject to either the hazardous air pollutant provisions 
of § 112 of the federal Clean Air Act (the Act) or to 
the new source performance standards requirements 
of § Ill of the Act. Federal requirements specify that 
sources emitting pollutants that cause acid rain must 
also be covered by the requirements of this operating 
permit program. Because an operating permit program 
that manages these sources of acid rain pollutants 
must meet the requirements of both Title IV and Title 
V of the Act and the federal regulations implementing 
these titles, the department will write a separate 
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regulation tilat will affect only these sources. 

2. The proposed regulation requires that permits for 
all major sources subject to the program and solid 
waste incineration units covered by § 129(e) of the 
Act and subject to new source performance standards 
that have been Incorporated by reference into the 
state's regulations must be issued witbin three years of 
federal approval of the state program. Nonmajor or 
area sources are deferred from obtaining a permit 
until the federal Environmental Protection Agency 
(EPA) decides which of these sources must be 
permitted. 

3. The proposed regulation provides an exemption for 
sources that are subject only to (i) the new source 
performance standard for new residential wood 
heaters, (II) the national emission standard for 
hazardous air pollutant on asbestos demolition and 
renovation, or (Iii) the requirement to file a risk 
management plan under § 112(r) of the Act. 

4. The proposed regulation exempts Insignificant 
activities from the requirements of the regulation. 
Insignificant activities include both a smalJ number of 
em1sswns units or activities that are exempt 
completely and emissions units that are exempt from 
tbe requirements for a particular pollutant because of 
the level of the emissions produced. 

5. The pollutants covered by the proposed regulation 
are the criteria pollutants such as nitrogen oxides, 
volatile organic compounds and sulfur dioxide; the 
hazardous air pollutants listed in § 112(b) of the Act 
and any other list of pollutants promulgated under § 
112 including those for which risk management plans 
have to be filed under § 112(r); tbe pollutants 
designated under § 111 of the Act and regulated by 
the new source performance standards such as total 
reduced sulfur and sulfuric acid mist; the ozone 
depleting substances regulated by Title VI of the Act; 
and the toxic pollutants listed as priority pollutants in 
the state's Air Toxics Program Priority Implementation 
Policy. 

6. In applying for a permit under the proposed 
regulation, the source must submit information on all 
regulated pollutants emitted from all emission units 
not exempted as Insignificant. In issuing permits, the 
department must include, for major sources, permit 
terms and conditions for all emissions units not 
exempted as insignificant. The department must 
include. for nonmajor or area sources, permit terms 
and conditions for emissions units that cause the 
source to be subject to the rule. 

7. Applications for sources that are not deferred under 
the proposed regulation will be due between 
September 15, 1994, and November 15, 1995. 
ilpproximately 1,900 sources will have to submit 
applications lor initial permits. The department must 
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issue permits to these sources during the three years 
following EPA approval, presumably between 
November 15, 1994, and November 15, 1997. One-third 
of the permits must be Issued by the end of each of 
the three years. 

8. In applying for a permit under the proposed 
regulation, the applicant must provide all pertinent 
emissions and operation information sufficient for the 
department to determine the applicable requirements 
for the source and to write terms and conditions that 
pertain to the emissions rmits which must be covered 
in the permit. The proposed regulation also requires 
both the applicant and the department to identify 
completely tile regulatory requirements applicable to 
the stationary source. Furthermore, the applicant and 
the department must distinguish between applicable 
federal requirements and applicable state requirements 
contained in the state's air regulations. 

9. The proposed regulation requires the applicant to 
submit a compliance plan and schedule as part of the 
application. The plan must state t!Jat the applicant Is 
in compliance with all the requirements applicable to 
the stationary source. For requirements with which the 
applicant is not in compliance, the app1i'"'3nt must 
provide an explanation of what Is being done to come 
into compliance and a schedule tor attaining 
compliance with those requirements. The plan and any 
schedules, once verified by the department, must be 
included as part of the permit. 

10. The proposed regulation requires the inclusion of a 
permit shield for all terms and conditions specified in 
the permit, Including any requirements that are 
specifically identified as not being applicable. The 
permit shield specifies that a source is not in violation 
of its permit as long as it is in compliance with the 
terms and conditions of the permit. 

11. The proposed regulation requires a public 
comment period of 30 days for draft permits for 
initial permits, significant modifications, and permit 
renewals fo!lowing notice in a local newspaper and to 
persons on the mailing list for such purposes. Certain 
local officials and states within 50 miles of the facility 
or whose air quality may be affected by the facility 
must also be notified of the draft permit. The notice 
must describe the facility for which a permit has been 
drafted, the emissions from the facility, and where 
and from whom additional information can be 
obtained. A public hearing can be held either at the 
department's or the public's request if the department 
finds that there is a significant air quality issue 
pertinent to the draft permit. 

12. The proposed regulation requires the department, 
after review of the comments and the development of 
a proposed final permit, to send the proposed permit 
to EPA. EPA has 45 days during which it can object 
to the permit. EPA can object if a proposed permit Is 
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not in compliance with the applicable requirements or 
if the requirements of the operating permit regulation 
have not been carried out. If EPA objects to issuance 
of a permit, the department has 90 days to revise and 
Issue the permit. EPA can issue the permit if the 
department fails to revise and issue the permit within 
the 90-day period. This review process is limited to 
initial permits, renewal permits, reopened permits and 
significant permit modifications. 

13. Several mechanisms are provided In the proposed 
regulation to modify the permit: administrative permit 
amendments, minor permit modifications and 
signi!Jcant permit modifications. Administrative permit 
amendments cover only administrative changes to the 
permit such as correction of typographical errors, 
name changes or changes in ownership. Minor permit 
modifications cover a limited number of operational or 
emissions changes that occur at the source and that 
do not require reanalysis of permit terms or 
conditions, such as a case.-by~ase determination of an 
emissions limitation. Significant permit modifications 
are those modifications that require significant change 
and reanalysis of the permit to establish the new 
permit term or condition. 

14. The proposed regulation provides operational 
flexibility for the source through several mechanisms: 
alternative operating scenarios, changes that 
contravene an express permit term, and changes that 
are not addressed or prohibited by the permit. 
Alternative operating scenarios can be submitted as 
part of the application and permit terms and 
conditions can be written to cover those scenarios. A 
change that expressly contravenes a permit term or 
condition can be made as long as the change does not 
exceed emissions allowed under the permi~ violate 
applicable requirements. trigger new source review or 
federal hazardous air pollutant modification 
requirements, or involve monitoring, recordkeeping, 
reporting or compliance certification requirements. A 
change that is not addressed or prohibited by the 
permit can be made as long as the change does not 
violate applicable requirements or any permit term or 
condition. 

15. The proposed regulation provides that the 
department may develop a general permit for a 
category of sources where the sources in the category 
are generally the same in terms of operations and 
processes and emit either the same or similar 
pollutants or poJiutants with similar characteristics. To 
be eligible for a general permit, the sources in the 
category may not be subject to case-by-case standards 
or requirements and they must be subject to the same 
requirements with regard to their operation, emissions, 
monitoring, reporting, or recordkeeping. The proposed 
regulation provides that the public, affected states and 
EPA must be given an opportunity to review and 
comment on a general permit before permits are 
issued to the sources in the category it covers. 

VR 120-01. Regulations for the Control and Abatement of 
Air Pollution (Revision J J - Federal Operating Permits for 
Stationary Sources). 

PART VIII. 
FEDERAL OPERATING PERMITS FOR STATIONARY 

SOURCES (RULE 8·5). 

§ 120-08-0501. Applicability. 

A. Except as provided In subsections C and E of this 
section, the provisions of this rule apply to the following 
stationary sources: 

1. Any major source. 

2. Any source, including an area source, subject to the 
provisions of Parts IV and V as adopted pursuant to § 
111 of the federal Clean Air Act. 

3. Any source, Including an area source, subject to the 
provisions of Part VI as adopted pursuant to § 112 of 
the federal Clean Air Act. 

B. The provisions of this rule apply throughout the 
Commonwealth of Virginia. 

c. The provisions of this rule shall not apply to the 
following: 

I. Any source that would be subject to this rule solely 
because It Is subject to the provisions of 40 CFR Part 
60, Subpart AAA (Standards of Performance for New 
Residential Wood Heaters), as prescribed in Rule 5·5. 

2. Any source that would be subject to this rule solely 
because It is subject to the provisions of 40 CFR Part 
61, Subpart M (National Emission Standard for 
Hazardous Air Pollutants for Asbestos), § 61.145 
(Standard for Demolition and Renovation), as 
prescribed In Rule 6-1. 

3. Any source that would be subject to this rule solely 
because it is subject to regulations or requirements 
concerning prevention of accidental releases under § 
112(r) of the federal Clean Air Act. 

4. Any emissions unit that Is determined to be 
shutdown under the provisions of § 120-08-0514. 

D. Deferral from Initial applicability. 

I. Sources deferred from initial applicability. Area 
sources subject to a standard, limitation, or otber 
requirement under Parts IV, V or VI shall be deferred 
from the obligation to obtain a permit under this rule. 
The decision to require a permit for these sources 
shall be made at the time that a new standard is 
promulgated and shall be incorporated into Parts IV, 
V or VI along with the listing of the new standard. 
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2. Sources not deferred from initial applicability. The 
following sources shall not be deferred from the 
obligation to obtain a permit under this rule: 

a. Major sources. 

b. Solid waste incineration units subject to the 
provisions of Parts IV and V as adopted pursuant to 
§ 129 (e) of the federal Clean Air Act. 

3. Any source deterred under subdivision D 1 of this 
section may apply for a permit. The board may issue 
the permit if the issuance of the permit does not 
interfere with the issuance of permits for sources that 
are not deferred under this section or otherwise 
interfere with the implementation of this rule. 

4. Review and determination of compliance with Rule 
4-3 and Rule 5-3 concerning toxic pollutants. 

a. If the review under Rule 4-3 or Rule 5-3 has not 
been completed for all toxic pollutants, the permit 
may be issued if the permit contains a schedule for 
the source to submit emissions information sufficient 
to allow the board to evaluate the toxic pollutants 
emitted by the source. The schedule may include 
deferral of review under Rule 4-3 or Rule 5-3 until 
the first or second renewal of the permit issued 
under this rule but shall not extend beyond the 
second renewal. 

b. If the source is subject to the provisions of an 
emissions standard or requirement (i) in Parts V or 
VI adopted pursuant to § 112(d) of the federal 
Clean Air Act or (ii) established by the board 
pursuant to § 112(g) or § 112(j) of the federal Clean 
Air Act, the review under Rule 4-3 or Rule 5-3 shall 
be completed for the toxic pollutant subject to the 
standard or requirement before a permit may be 
issued under this rule. 

E. .4.ffected sources subject to the requirements of the 
acid rain program under 40 CFR Parts 72, 73, 75, 77 and 
78 are exempt from the provisions of this rule but are 
subject to the provisions of Rule 8-7. 

F. Regardless of the exemptions provided in this section. 
permits shall be required of owners who circumvent the 
requirements of this rule by causing or allowing a pattern 
of ownership or development of a source which, except 
for the pattern of ownership or development, would 
otherwise require a permit. 

§ 120-08-0502. Definitions. 

A. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the words 
or terms shall have the meaning given them in subsection 
C of this section. 

B. As used ill this rule, all terms not defined herein 
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shall have the meaning given them in Part I, unless 
otherwise required by context. 

C. Terms defined. 

"Actual emissions" means the actual rate of emissions of 
a pollutant from any stationary source. In general, actual 
emissions as of a particular date shall equal the highest 
annual rate. in tons per calendar year, at which the 
source actually emitted a pollutant during the consecutive 
five-year period which precedes the particular date and 
which is representative of normal source operation. The 
board may allow the use of a different historical time 
period upon a determination that it is more representative 
of normal source operation. Actual emissions may be 
calculated according to a method acceptable to the board 
and may use the source"s actual operating hours, 
production rates, in-place control equipment and types of 
materials processed, stored, or combusted during the 
selected time period. 

"Affected source" means a source that includes one or 
more affected units. 

"Affected states'" means all states (i) whose air quality 
may be affected by the permitted source and that are 
contiguous to Virginia or (ii) that are within 50 miles of 
the permitted source. 

"Affected unit'" means a unit that is subject to any acid 
rain emiSSions reduction requirement or acid rain 
emissions limitation under 40 CFR Parts 72. 73, 75, 77 or 
78. 

"Applicable federal requirement'" means all of the 
following as they apply to emissions units in a source 
subject to this rule (including requirements that have been 
promulgated or approved through rulemaklng at the time 
of permit issuance but have future effective compliance 
dates): 

a. Any standard or other requirement provided for 
In the State Implementation Plan. including any 
source-specific provisions such as consent 
agreements or orders. 

b. Any term or condition of any preconstruction 
permit issued pursuant to §§ 120-08-01, 120-08-02, or 
§ 120-08-03 or of any operating permit Issued 
pursuant to § 120-08-04, except for terms or 
conditions derived from applicable state 
requirements. 

c. Any standard or other requirement prescribed 
under these regulations, particularly the provisions 
of Parts IV, V or VI, adopted pursuant to 
requirements of the federal Clean Air Act. 

d. Any requirement concerning accident prevention 
under § 112(r)(7) of the federal Clean Air Act. 
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e. Any compliance monitoring requirements 
established pursuant to these regulations, with the 
exception of applicable state requirements. 

f. Any standard or other requirement for consumer 
and commercial products under § 183(e) of the 
federal Clean Air Act. 

g. Any standard or other requirement for tank 
vessels under § 183(1) of the federal Clean Air Act. 

11. Any standard or other requirement in 40 CFR 
Pari 55 to control air pollution from outer 
continental shelf sources. 

i. Any standard or other requirement of the 
regulations promulgated to protect stratospheric 
ozone under Title VI of the federal Clean Air Ac~ 
unless the administrator has determined that such 
requirements need not be contained in a permit 
issued under this rule. 

j. With regard to temporary sources subject to § 
120·08·0509, (i) any ambient air quality standard, 
except applicable si1Jte requirements, and (ii) 
requirements regarding increments or visibility as 
provided in § 120·08·02. 

"Applicable requirement" means any applicable federal 
requirement or applicable state requirement. 

"Applicable state requirement" means all of the 
following as they apply to emissions units in a source 
subject to this rule (including requirements that have been 
promulgated or approved through rulemaking at the time 
of permit issuance but have future effective compliance 
dates): 

a. Any standard or other requirement provided for 
in Rules 4-2, 4·3, 5·2, or 5·3. 

b. Any term or condition of any fuel variance issued 
pursuant to § 120·02·05 B. 

c. Any ambient air quality standard prescribed 
under § 120·03·02. 

d. Any standard or other requirement prescribed 
under these regulations, other than Rules 4·40 and 
4-41, not qualifying as an applicable federal 
requirement. 

e. Any regulatory provlSion or definition directly 
associated with or related to any of the specific 
state requirements listed in this definition. 

"Allowable emissions" means the emission rates of a 
si1Jtionary source calculated by using the maximum rated 
capacity of the emissions units within the source (unless 
the source is subject to state or federally enforceable 
limits which restrict the operating rate or hours of 

operation or both) and the most stringent of the following: 

a. Applicable emission standards. 

b. The emission limitation specified as a state or 
federally enforceable permit condition, including 
those with a future compliance date. 

c. Any other applicable emission limitation, including 
those with a future compliance date. 

"Area source" means any stationary source that is not a 
major source. For purposes of this rule, the phrase "area 
source" shall not include motor vehicles or nonroad 
vehicles. 

"Complete application" means an application that 
contains all the information required pursuant to §§ 
120-08-0504 and 120·08·0505 sufficient to determine all 
applicable requirements and to evaluate the source and its 
application. Designating an application complete does not 
preclude the board from requesting or accepting additional 
information. 

"Draft permit" means the version of a permit for which 
the board otters public parlicipation under § 120-08-0523 or 
affected state review under § 120-08-0525. 

"Emissions allowable under the permit" means a 
federally or state enforceable permit term or condition 
determined at issuance to be required by an applicable 
requirement that establishes an emissions limit (including 
a work practice standard) or a federally and state 
enforceable emissions cap that the source has assumed to 
a void an applicable requirement to which the source 
would otherwise be subject. 

"Emissions unit" means any pari or activity of a 
stationary source that emits or has the potential to emit 
any regulated air pollutant. Thts term is not meant to 
alter or affect the definition of the term "unit" in 40 CFR 
Pari 72. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the administrator, 
including the following: 

a. Requirements developed pursuant to the 
provisions of § 111 or § 112 of the federal Clean 
Air Act and adopted into the provisions of Parts IV, 
V or VI; 

b. Requirements adopted by the board and approved 
by the administrator into the State Implementation 
Plan; 

c. Any permit requirements esi1Jblished pursuant to 
(i) 40 CFR 52.21 or (II) Pari VIII, with the 
exception of terms and conditions established to 
address applicable state requirements; and 
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d. Any other applicable federal requirement. 

"Final permit" means the version of a permit issued by 
the board under this rule that has completed all review 
procedures required by §§ 120-08-0523 and 120-08-0525. 

"Fugitive emissions" are those emissions which cannot 
reasonably pass through a stack, chimney, vent, or other 
functionally equivalent opening. 

"General permit" means a permit issued under this rule 
that meets the requirements of § 120-08-0508. 

"Hazardous air pollutant" means an air pollutant to 
which no ambient air quality standard is applicable, which 
causes or contributes to air pollution which may 
reasonably be anticipated to result in an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness, and which is designated as 
such in Appendix U. 

"Locality particularly affected" means any locality which 
bears any identified disproportionate material air quality 
impact which would not be experienced by other localities. 

"Major source" means: 

a. For hazardous air pollutants other than 
radionuclides, any stationary source that emits or 
has the potential to emit, in the aggregate, I 0 tons 
per year or more of any hazardous air pollutant or 
25 tons per year or more of any combination of 
hazardous air pollutants. Notwithstanding the 
preceding sentence, emissions from any oil or gas 
exploration or production well (with its associated 
equipment) and emissions from any pipeline 
compressor or pump station shall not be aggregated 
with emissions from other similar units, whether or 
not such units are in a contiguous area or under 
common control, to determine whether such units or 
stations are major sources. 

b. For air pollutants other than hazardous air 
pollutants, any stationary source that directly emits 
or has the potential to emit I 00 tons per year or 
more of any air pollutant (including any major 
source of fugitive emissions of any such pollutant). 
The fugitive emissions of a stationary source shall 
not be considered in determining whether it is a 
major stationary source, unless the source belongs to 
one of the following categories of stationary source: 

(1) Coal cleaning plants (with thermal dryers). 

(2) Kraft pulp mills. 

(3) Portland cement plants. 

( 4) Primary zinc smelters. 

(5) Iron and steel mills. 

Vol. 10, Issue 7 

1541 

Proposed Regulations 

(6) Primary aluminum ore reduction plants. 

(7) Primary copper smelters. 

(8) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(9) Hydrofluoric, sulfuric, or nitric acid plants. 

(1 0) Petroleum refineries. 

(11) Lime plants. 

(12) Phosphate rock processing plants. 

(13) Coke oven batteries. 

(14) Sulfur recovery plants. 

(15) Carbon black plants (furnace process). 

(16) Primary lead smelters. 

(17) Fuel conversion plant. 

(18) Sintering plants. 

(19) Secondary metal production plants. 

(20) Chemical process plants. 

(21) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(22) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(23) Taconite ore processing plants. 

(24) Glass fiber processing plants. 

(25) Charcoal production plants. 

(26) Fossil-fuel-fired steam electric plants of more 
than 250 million British thermal units per hour heat 
input. 

(27) All other stationary source categories subject to 
the provisions of Rule 5-5 or Rule 6-1, but only with 
respect to those air pollutants that are regulated for 
that category. 

c. For ozone nonattainment areas, any source with 
the potential to emit 100 tons per year or more of 
volatile organic compounds or oxides of nitrogen in 
areas classified as "marginal" or "moderate," 50 
tons per year or more in areas classified as 
"serious," 25 tons per year or more in areas 
classified as "severe," and 10 tons per year or more 
in areas classified as "extreme"; except that the 
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references in this definition to nitrogen oxides shall 
not apply with respect to any source for which the 
administrator has made a finding that requirements 
under § 182(f) of the federal Clean Air Act (NOx 
requirements for ozone nonattainment areas) do not 
apply. 

"Malfunction" means any sudden and unavoidable failure 
of air pollution control equipment or process equipment or 
of a process to operate in a normal or usual manner that 
(i) arises from sudden and reasonably unforeseeable 
events beyond the control of the source, including acts of 
God, (II) causes an exceedance of a technology-based 
emission limitation under the permit due to unavoidable 
increases in emissions attributable to the failure and (iii) 
requires immediate corrective action to restore normal 
operation. Failures that are caused entirely or in part by 
poor maintenance, careless operation, or any other 
preventable upset condition or preventable equipment 
breakdown shall not be considered malfunctions. 

"Nonattainment condition" means a condition where any 
area is shown by air quality monitoring data or by an air 
quality impact analysis (using modeling or other methods 
determined by the board to be reliable) to exceed the 
levels allowed by the ambient air quality standard for a 
given pollutant, regardless of whether such demonstration 
is based on current or predicted emissions data. 

"Permit," unless the context suggests otherwise, means 
any permit or group of permits covering a source subject 
to this rule that is issued, renewed, amended, or revised 
pursuant to this rule. 

"Permit modification" means a rev1swn to a permit 
issued under this rule that meets the requirements of § 
120..1J8-IJ517 on minor permit modifications, § 120-08-0518 
on group processing of minor permit modifications, or § 
120-08-0519 on significant modifications. 

"Permit revision" means any permit modification that 
meets the requirements of §§ 120-08-0517, 120-08-0518 or § 
120-08..()519 or any administrative permit amendment that 
meets the requirements of § 120-08-0516. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit any air pollutant under its 
physical and operational design. Any physical or 
operational limitation on the capacity of a source to emit 
an air pollutant, including air pollution control equipment 
and restrictions on hours of operation or on the type or 
amount of material combusted, stored, or processed, shall 
be treated as part of its design if the limitation is state 
and federally enforceable. 

"Proposed permit" means the version of a permit that 
the board proposes to issue and forwards to the 
administrator for review in compliance with § 120-08-0525. 

"Regulated air pollutant" means any of the following: 

a. Nitrogen oxides or any volatJie organic compound. 

b. Any pollutant for which IW ambient air quality 
standard has been promulgated. 

c. Any pollutant subject to any standard promulgated 
under Parts IV or V as adopted pursuant to the 
requirements of § 111 of the federal Clean Air Act. 

d. Any Class I or II substance subject to a standard 
promulgated under or established by TiUe VI of the 
federal Clean Air Act concerning stratospheric ozone 
protection. 

e. Any pollutant subject to a standard promulgated 
under or other requirements established under § 112 
of the federal Clean Air Act concerning hazardous 
air pollutants. 

f. Any toxic pollutant. 

"Renewal" means the process by which a permit is 
reissued at the end of its term. 

"Responsible official" means one of the following: 

a. For a business entity, such as a corporation, 
association or cooperative: 

(1) The president, secretary, treasurer, or 
vice-president of the business eni/ty in charge of a 
principal business function, or any other person who 
performs similar policy or decision making functions 
for the business entity, or 

(2) A duly authorized representative of such 
business entity if the representative is responsible 
for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either: (J) 
the facilities employ more than 250 persons or have 
gross annual sales or expenditures exceeding $25 
million (In second quarter 1980 dollars); or (ii) the 
authority to sign documents has been assigned or 
delegated to such representative in accordance with 
procedures of the business entity and the delegation 
of authority is approved in advance by the board; 

b. For a partnership or sole proprietorship: a 
general partner or the proprietor, respectively; or 

c. For a municipality, state, federal, or other public 
agency: either a principal executive officer or 
ranking elected official. A principal executive officer 
of a federal agency includes the chief executive 
officer having responsibility for the overall 
operations of a principal geographic unit of the 
agency (e.g., a regional administrator of EPA). 

"State enforceable" means all limitations and conditions 
which are enforceable by the board, including those 

Virginia Register of Regulations 

1542 



developed pursuant to § 120-02-11, 
retjui.rexne,ots within any applicable order or variance, and 
any permit requirements established pursuant to Part VIII. 

"Stationary source" means any building, structure, 
.facility or installation which emits or may emit any 
regulated air pollutant. A stationary source shall include 
all of the pollutant-emitting activities which belong to the 
same industrial grouping, are located on one or more 
contiguous or adjacent properties, and are under the 
control of the same person (or persons under common 
control) except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of 
the same industrial grouping if they belong to the same 
"Major Gmup" (i.e., which have the same two-digit code) 
as described in the Standard Industrial Classification 
Manual (see Appendix M). 

"Toxic pollutant" means any air pollutant for which no 
ambient air quality standard has been established and 
which is designated as such In Appendix V. Particulate 
matter and volatile organic compounds are not toxic 
pollutants as generic classes of substances but Individual 
substances within these classes may be toxic pollutants 
because of their toxic properties. 

"Uncontrolled emissions" means the emisswns from a 
source when operating at maximum capacity without air 
pollution control equipment. Air pollution control 
equipment includes control equipment which is not vital to 
its operation, except that its use enables the source to 
conform to appiicable air pollution control laws and 
regulations. Annual uncontrolled emissions shall be based 
on the maximum annual rated capacity (based on 8, 760 
hours of operation per year) of the source, unless the 
source is subject to state and federally enforceable permit 
conditions which limit the annual hours of operation. 
Enforceable permit conditions on the type or amount of 
material cambusted or processed may be used in 
determining the uncontrolled emissions of a source. 
Secondary emissions do not count in determining the 
uncontrolled emissions of a stationary source. 

A No may be issued pursuant to this rule until 
the mle been approved by the administrator, whether 
full, interim, partial or otherwise. 

B. Except for subsection A of this section, no prov1s10n 
of these regulations shall limit the power of the board to 
issue an operating permit pursuant to this rule in order to 
remedy a condition that may cause or contribute to the 

e~:~::~~~'~::~: of lmman !Jealth or welfare or to remedy a 
11 condition or both. 

C. Tl!e board may combine the requirements of and the 
for a source subject to § 120-08-04 with the 

requirexnents of and the permit for a source subject to 
this rule. 
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§ 120-08-0504. Applications. 

A. A single application is required identifying each 
emission unit subject to this rule. The application shall be 
submitted according to the requirements of this section, § 
120-08-0505 and procedures approved by the board. Where 
several units are included in one stationary source, a 
single application covering all units in the source shall be 
submitted. A separate application is required for each 
stationary source subject to this rule. 

B. For each stationary source, the owner shall submit a 
timely and complete permit application in accordance with 
subsections C and D of this section. 

C. Timely application. 

J. The owner of a stationary source applying for a 
permit under this rule for the first time shall submit 
an application within 12 months after the source 
becomes subject to this rule, except that stationary 
sources not deferred under § 120-08-0501 D shall 
submit their applications between September 15, 1994, 
and November 15, 1995, on a schedule to be 
determined by the department. A notice of the 
availability of the list of sources or source :::ategories 
required to file applications shall be published by 
January 15, 1994. 

2. New source review. 

a. The owner of a source subject to the 
requirements of § 112(g)(2) (construction, 
reconstruction or modification of sources of 
hazardous air pollutants) of the federal Clean Air 
Act or to the provisions of §§ 120-08-01, 120-08-02, or 
§ 120-08-03 shall file a complete application to 
obtain the permit or permit revision within 12 
months after commencing operation. Where an 
existing permit issued under this rule would prohibit 
such construction or change in operation, the owner 
shall obtain a permit revision before commencing 
operation. 

b. The owner of a source may file a complete 
application to obtain the permit or permit revision 
under this rule on the same date the permit 
application is submitted under the requirements of § 
112(g)(2) of the federal Clean Air Act or under §§ 
120·08-01, 120-08·02, or § 120-08-03. 

3. For purposes of permit renewal, the owner shall 
submit an application at least six months prior to the 
date of permit expiration. 

D. Complete application. 

1. To be determined complete, an application shall 
contain all information required pursuant to § 
120-08-0505. 
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2. Applications for permit rev1s1on or for permit 
reopening shall supply information required under § 
J 20-08-IJ505 only if the Information is related to the 
proposed change. 

3. Within 45 days of receipt of the application, the 
board shall notify the applicant in writing either that 
the application is or is not complete. If the application 
is determined not to be complete, the board shall 
provide (I) a list of the deficiencies In the notice and 
(II) a determination as to whether the application 
contains sufficient information to begin a review of 
the application. 

4. If the board does not notify the applicant in writing 
within 60 days of receipt of the application, the 
application shall be deemed to be complete. 

5. For minor permit modifications, a completeness 
determination shall not be required. 

6. If, while processing an application that bas been 
determined to be complete, the board finds that 
additional information is necessazy to evaluate or lake 
final action on that application, it may request such 
information in writing and set a reasonable deadline 
for a response. 

7. The submittal of a complete application shall not 
affect the requirement that any source have a 
preconstruction permit under §§ 120-08-01, 120-08-02, or 
§ 120-08-03. 

8. Upon notification by the board that the application 
is complete or after 60 days following receipt of the 
application by the board, the applicant shall submit 
three additional copies of the complete application to 
the board. 

E. Duty to supplement or correct application. 

1. Any applicant who fails to submit any relevant facts 
or who has submitted incorrect information in a 
permit application shall, upon becoming aware of such 
failure or incorrect submittal, promptly submit such 
supplementazy facts or corrected information. 

2. An applicant shall provide additional information as 
necessazy to address any requirements that become 
applicable to the source after the date a complete 
application was filed but prior to release of a draft 
permit. 

F. Application shield. 

1. If an applJcant submits a timely and complete 
application for an initial permit or renewal under this 
section, the failure of the source to have a permit or 
the operation of the source without a permit shall not 
be a violation of this rule until the board takes final 
action on tile application under § 120-08-0511. 

2. No source shall operate after the time that it is 
required to submit a timely and complete application 
under subsections C and D of this section for a 
renewal perm!~ except in compliance with a permit 
issued under this rule. 

3. If the source applies for a minor permit 
modification and wants to make the change proposed 
under the provisions of either § 120·08-0517 F or § 
120-08-0518 E, the failure of the source to have a 
permit modification or the operation of the source 
without a permit modification shall not be a violation 
of this rule until the board takes final action on the 
application under § 120·08-IJ511. 

4. If the source notifies the board that it wants to 
make an operational flexibility permit change under § 
120-08·0524 A, the failure of the source to have a 
permit modification or operation of the source without 
a permit modification for the permit change shall not 
be a violation of this rule unless tile board notifies the 
source that the change is not a permit change as 
specified in § 120-08-0524 A 1 a. 

5. If an applicant submits a timely and complete 
application under this section for a permit renewal but 
the board fails to issue or deny the renewal permit 
before the end of the term of the previous permit, (i) 
the previous permit shall not expire until the renewal 
permit has been Issued or denied and (II) all the 
terms and conditions of the previous permit, including 
any permit shield granted pursuant to § 120·08-0510, 
shall remain in effect from the date the application is 
determined to be complete until the renewal permit is 
issued or denied. 

6. The protection under subdivisions F 1 and F 5 (ii) 
of this section shall cease to apply if, subsequent to 
the completeness determination made pursuant to 
subsection D of this section, the applicant fails to 
submit by the deadline specified in writing by the 
board any additional information identified as being 
needed to process the application. 

G. Signatozy and certification requirements. 

I. Any application form, report, compliance 
certification, or other document required to be 
submitted to the board under this role shall be signed 
by a responsible official. 

2. Any person signing a document required to be 
submitted to the board under this rule shall make the 
following certification: 

"I certify under penalty of Jaw that this document 
and all attachments were prepared under my 
direction or supervision in accordance with a system 
designed to assure that qualified personnel properly 
gather and evaluate the Information submitted. 
Based on my inquizy of the person or persons who 
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manage the system, or those persons directly 
responsible for gathering and evaluating the 
information, the information submitted is, to the best 
of my knowledge and belief, true, accurate, and 
complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

§ 120·08·0505. Application information required. 

A. The board shall furnish application forms to 
applicants. 

B. Each application for a permit shall include, but not 
be limited to, the information listed in subsections C 
through K of this section. 

C. Identifying information. 

1. Company name and address (or plant name and 
address if different from the company name), owner's 
name and agent, and telephone number and names of 
plant site manager or contact or both. 

2. A description of the source's processes and products 
(by Standard Industrial Classification Code) including 
any associated with each alternate scenario identified 
by the source. 

D. Emissions~rela.ted information. 

1. All emissions of pollutants for which the source is 
major and all emissions of regulated air pollutants. 

a. A permit application shall describe all emissions 
of regulated air pollutants emitted from any 
emissions unit except for those emissions units and 
emissions levels listed as insignificant activities in 
Section II of Appendix W. 

(l) Any enusswns unit exempted from the 
requirements of this subsection because the 
emissions level of the unit is deemed to be 
insignificant under Section II B of Appendix W shall 
be listed in the permit application and identified as 
an insignificant activity. This requirement shall not 
apply to emissions units listed in Section II A of 
Appendix IV. 

(2) Regardless of the emJsswns levels listed in 
Section II B of Appendix W, the emissions from any 
emissions unit shall be included in the permit 
application if the omission of those levels from the 
application would interfere with the determination 
or imposition of any applicable requirement or the 
calculation of permit fees. 

b. Emissions shall be calculated for uncontrolled, 
potential or actual emissions as required by the 
board. 
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c. Fugitive emissions shall be included in the permit 
application regardless of whether the source 
category in question is included in the list of 
sources contained in the definition of major source. 

2. Additional information related to the emissions of 
air pollutants sufficient to verify which requirements 
are applicable to the source, and other information 
necessary to collect any permit fees owed under the 
fee schedule approved pursuant to Rule 8·6 as 
required by the board. Identification and description 
of all points of emissions described in subdivision D 1 
of this section in sufficient detail to establish the basis 
for fees and applicability of requirements of these 
regulations and the federal Clean Air Act. 

3. Emissions rates in tons per year and in such terms 
as are necessary to establish compliance consistent 
with the applicable standard reference test method. 

4. Information needed to determine or regulate 
emissions as follows: fuels, fuel use, raw materials, 
production rates, and operating schedules. 

5. Identification and description of air pollution control 
equipment and compliance monitoring :~~vices or 
activities. 

6. Limitations on source operation affecting emissiOns 
or any work practice standards, where applicable, for 
all regulated air pollutants at the source. 

7. Other information required by any applicable 
requirement (including information related to stack 
height limitations required under § 120-04-02 I or § 
120-05-02 H). 

8. Calculations on which the information in 
subdivisions D 1 through 7 of this section is based. 
Any calculations shall include sufficient detail to 
permit assessment of the validity of such calculations. 

9. Any information or analysis that the board deems 
necessary to review the air quality impact of the 
source. 

E. Air pollution control requirements. 

1. Citation and description of all applicable 
requirements. 

2. Description of or reference to any applicable test 
method for determining compliance with each 
applicable requirement. 

F. Additional information. 

1. Other specific information that may be necessary to 
implement and enforce other requirements of these 
regulations and the federal Clean Air Act or to 
determine the applicability of such requirements. 
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2. Any additional information or documentation that 
the board deems necessary to review and analyze the 
air pollution aspects of the source. 

G. An explanation of any proposed exemptions from 
otherwise applicable requirements. 

H. Additional information as determined to be necessary 
by tbe board to define alternative operating scenarios 
Identified by the source pursuant to § 120-08-0507 J or to 
define permit terms and conditions implementing 
operational flexibility under § 120·08-0524. 

I. Compliance plan. 

1. A description of the compliance status of the source 
with respect to all applicable requirements. 

2. A description as follows: 

a. For applicable requirements with which the 
source is In compliance, a statement that the source 
will continue to comply with such requirements. 

b. For applicable requirements that will become 
effective during the permit term, a statement that 
the source will meet such requirements on a timely 
basis. 

c. For applicable requirements for which the source 
is not in compliance at the time of permit Issuance, 
a narrative description of how the source will 
achieve compliance with such requirements. 

3. A compliance schedule as follows: 

a. For applicable requirements with which the 
source is in compliance, a statement that the source 
will continue to comply with such requirements. 

b. For applicable requirements that will become 
effective during the permit term, a statement that 
the source will meet such requirements on a timely 
basis. A statement that the source will meet In a 
timely manner applicable requirements that become 
effective during the permit term shall satisfy this 
proviSion, unless a more detailed schedule is 
expressly required by the applicable requirement or 
by the board if no specific requirement exists. 

c. A schedule of compliance for sources that are not 
In compliance with all applicable requirements at 
the time of permit issuance. Such a schedule shall 
include a schedule of remedial measures, including 
an enforceable sequence of actions with milestones, 
leading to compliance with any applicable 
requirements for which the source will be in 
noncompliance at the time of permit Issuance. This 
compliance schedule shall resemble and be at least 
as stringent as that contained In any judicial consent 
decree or board order to which the source is 

subject. Any such schedule of compliance shall be 
supplemental to, and shall not sanction 
noncompliance with, the applicable requirements on 
which it Is based. 

4. A schedule for submission of certified progress 
reporis no less frequently than every six months for 
sources required to have a schedule of compliance to 
remedy a violation. 

J. Compliance certification. 

1. A certification of compliance with all applicable 
requirements by a responsible official or a plan and 
schedule to come Into compliance or both as required 
by subsection I of this section. 

2. A statement of methods used for determining 
compliance. including a description of monitoring, 
recordkeeping, and reporting requirements and test 
methods. 

3. A schedule for submission of compliance 
ceriifications during the permit term, to be submitted 
no less frequently than annually, or more frequenlly if 
specified by the underlying applicable requirement or 
by the board. 

4. A statement indicating the source is In compliance 
with any applicable federal requirements concerning 
enhanced monitoring and compliance certification. 

K. If applicable, a statement indicating that the source 
has complied with the applicable federal requirement to 
register a risk management plan under § 112 (r) (7) of the 
federal Clean Air Act or, as required under subsection I of 
this section, has made a statement in the source's 
compliance plan that the source Intends to comply with 
this applicable federal requirement and has set a 
compliance schedule for registering the plan. 

L. Regardless of any other provision of this section, an 
application shall contain all Information needed to 
determine or to impose any applicable requirement or to 
evaluate the fee amount required under the schedule 
approved pursuant to Rule 8-6. 

§ 120-08-0506. Emission caps. 

A. The board may establish an emJsswn cap for sources 
or emissions units applicable under this rule for the 
following reasons: 

1. When the applicant requests that a cap be 
established. 

2. When the board determines that the source emitting 
at allowable levels under these regulations results or 
will result in a violation of an ambient air quality 
standard. 
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3. When the board determines it necessaJY to correct 
a nonattainment condition. 

B. The criteria in subdivisions B 1 through B 5 of this 
section shall be met in establishing emission standards for 
emission caps to the extent necessaJY to assure that 
emissions levels are met permanently. 

1. If an emissions unit was subject to emission 
standards prescribed in these regulations prior to the 
date the permit is issued, a standard covering the 
emissions unit and pollutants subject to the emission 
standards shall be incorporated into the permit issued 
under this rule. 

2. A permit issued under this rule may also contain 
emission standards for emissions units or pollutants 
that were not subject to emission standards prescribed 
in these regulations prior to the issuance of the 
permit. 

3. Each standard shall be based on averaging time 
periods for the standards as appropriate based on 
applicable air quality standards, any emission standard 
applicable to the emissions unit prior to the date the 
permit Is issued, or the operation of the emissions 
unit, or any combination thereof. The emission 
standards may include the level, quantity, rate, or 
concentration or any combination thereof for each 
affected pollutant. 

4. In no case shall a standard result in em1ss1ons 
which would exceed the lesser of the following: 

a. Allowable emissions for the emissions unit based 
on emission standards applicable prior to the date 
the permit is issued. 

b. The emissions rate based on the potential to emit 
of the emissions unit. 

5. The standard may prescribe, as an alternative to or 
a supplement to an emission limitation, an equipment, 
work practice, fuels specification, process materials, 
maintenance, or operational standard, or any 
combination thereof. 

C. An emissions standard may be changed to allow an 
increase in emissions level provided the amended standard 
meets the requirements of subdivisions B 1 and B 4 of this 
section and provided the increased emission levels would 
not make the source subject to §§ 120-n8-0l, 120-08-02 or § 
120-08-03, as appropriate. 

§ 120-08-0507. Permit content 

A. General. 

1. For major sources subject to this rule, the board 
shall include in the permit all applicable requirements 
for all emissions units in the major source except 
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those deemed insignificant in Appendix W. 

2. For any source other than a major source subject 
to this rule, the board shall include in the permit all 
applicable requirements that apply to emissions units 
that cause the source to be subject to this rule. 

3. Fugitive emissions shall be included in the permit 
regardless of whether the source categoJY in question 
is included in the Jist of sources contained in the 
definition of major source. 

4. Each permit issued under this rule shall include, 
but not be limited to, the elements listed in 
subsections B through N of this section. 

B. Emission limitations and standards. 

Each permit shall contain terms and conditions setting 
out the following requirements with respect to emission 
limitations and standards: 

1. Emission limitations and standards, including those 
operational requirements and limitations that assure 
compliance with all applicable requirements at the 
time of permit issuance. 

a. The permit shall specify and reference the origin 
of and authority for each term or condition and 
shall identify any difference in form as compared to 
the applicable requirement upon which the term or 
condition is based. 

b. If applicable requirements contained in these 
regulations allow a determination of an alternative 
emission limit at a source, equivalent to that 
contained in these regulations, to be made in the 
permit issuance, renewal, or significant modification 
process, any permit containing such equivalency 
determination shall contain provisions to ensure that 
any resulting emissions limit has been demonstrated 
to be quantifiable, accountable, enforceable, and 
based on replicable procedures. 

2. Provisions relating to emission limitations and 
standards as follows: 

a. The source shall operate without causing a 
violation of the applicable provisions of these 
regulations. 

b. The source shall not cause or contribute to a 
violation of any applicable ambient air quality 
standard. 

c. The source shall operate in conformance with 
any applicable control strategy, including any 
emissions standards or limitations in the State 
Implementation Plan in effect at the time that a 
complete application is submitted so as not to 
prevent or interfere with the attainment or 
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maintenance of any applicable ambient air quality 
standard. 

C. Equipment specifications and operating parameters. 

Each permit shall contain terms and conditions setting 
out the following requirements with respect to equipment 
specifications and operating parameters: 

1. Specifications for permitted equipment, identified as 
thoroughly as possible. The identification shall include, 
but not be limited to, type, rated capacity, and size. 

2. Specifications for air pollution control equipment 
installed or to be Installed and the circumstances 
under which such equipment shall be operated. 

3. Specifications for air pollution control equipment 
operating parameters, where necessazy to ensure that 
the required overall control efficiency is achieved. 

D. Duration. 

Each permit s/!.,11 contain a condition setting out the 
expiration date, renecting a fixed term of five years. 

E. Monitoring. 

Each permit shall contain terms and conditions setting 
out the following requirements with respect to monitoring: 

1. All emissions monitoring and analysis procedures or 
test methods required under the applicable 
requirements, including any procedures and methods 
promulgated pursuant to § 504(b) or § 114(a)(3) of 
the federal Clean Air Act concerning compliance 
monitoring, including enhanced compliance monitoring. 

2. Where the applicable requirement does not require 
periodic testing or Instrumental or noninstrumental 
monitoring (which may consist of recordkeeping 
designed to serve as monitoring), periodic monitoring 
sufficient to yield reliable data from the relevant time 
period that are representative of the source's 
compliance with the permit, as reported pursuant to 
subdivision F 1 a of this section. Such monitoring 
requirements shall assure use of terms, test methods, 
units, averaging periods, and other statistical 
conventions consistent with the applicable requirement. 
Recordkeeplng provisions may be sufficient to meet 
the requirements of subdivision E 2 of this section. 

3. As necessary, requirements concerning the use, 
maintenance, and, where appropriate, installation of 
monitoring equipment or methods. 

F. Recordkeeplng and reporting. 

1. To meet the requirements of subsection E of this 
section with respect to recordkeeping, the permit shall 
contain terms and conditions setting out all applicable 

recordkeeping requirements and requiring, where 
applicable, the following: 

a. Records of monitoring Information that include 
the following: 

(1) The date, place as defined in the permit, and 
time of sampling or measurements, 

(2) The date(s) analyses were performed. 

(3) The company or entity that performed the 
analyses. 

( 4) The analytical techniques or methods used. 

(5) The results of such analyses. 

(6) The operating conditions existing at the time of 
sampling or measurement. 

b. Retention of records of all monitoring data and 
support information for at least five years from the 
date of the monitoring sample, measurement, report, 
or application. Support information includes all 
calibration and maintenance records and all original 
strip-chart recordings for continuous monitoring 
instrumentation, and copies of all reports required 
by the permit. 

2. To meet the requirements of subsection E of this 
section with respect to reporting, the permit shall 
contain terms and conditions setting out all applicable 
reporting requirements and requiring the following: 

a. Submittal of reports of any required monitoring 
at least evezy six months. All instances of deviations 
from permit requirements must be clearly identified 
in such reports. All required reports must be 
certified by a responsible official consistent with § 
120-08-0504 G. 

b. Prompt reporting of deviations from permit 
requirements, Including those attributable to upset 
conditions as defined in the permit, the probable 
cause of such deviations, and any corrective actions 
or preventive measures taken. The board shall 
define "prompt" in the permit condition in relation 
to (I) the degree and type of deviation likely to 
occur and (ii) the applicable requirements. 

G. Enforcement. 

Each permit shall contain terms and conditions with 
respect to enforcement that state the following: 

1. If any condition, requirement or portion of the 
permit is held invalid or Inapplicable under any 
circumstance, such invalidity or inapplicability shall 
not affect or impair the remaining conditions, 
requirements, or portions of the permit. 
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2. The permittee shall comply with aJJ conditions of 
the permit. Any permit noncompliance constitutes a 
violation of the federal Clean Air Act or the Virginia 
Air Pollution Control Law or both and is grounds for 
enforcement action; for permit termination, revocation 
and reissuance, or modification; or for denial of a 
permit renewal application. 

3. It shall not be a defense for a permittee in an 
enforcement action that it would have been necessary 
to halt or reduce the permitted activity in order to 
maintain compliance with the conditions of this 
permit. 

4. The permit may be modified, revoked, reopened, 
and reissued, or terminated for cause as specified in 
§§ 120·08-0507 L, 120-08-0520 and 120·08·0522. The 
filing of a request by the permittee for a permit 
modification, revocation and reissuance, or 
termination, or of a notification of planned changes or 
anticipated noncompliance does not stay any permit 
condition. 

5. The permit does not convey any property rights of 
any sort, or any exclusive privilege. 

6. The permittee shall furnish to the board, within a 
reasonable time, any information that the board may 
request in writing to determine whether cause exists 
for modifying, revoking and reissuing, or terminating 
the permit or to determine compliance with the 
permit. Upon request, the permittee shall also furnish 
to the board copies of records required to be kept by 
the permit and, for information claimed to be 
confidential, the permittee shall furnish such records 
to the board along with a claim of confidentiality. 

H. Permit fees. 

Each permit shall contain a condition setting out the 
requirement to pay permit fees consistent with the fee 
schedule approved pursuant to Rule 8·6. 

I. Emissions trading. 

1. Each permit shall contain a condition with respect 
to emissions trading that states the following: 

No permit revision shall be required, under any 
approved economic incentives, marketable permiLc;, 
emissions trading and other similar programs or 
processes for changes that are provided for in the 
permit. 

2. Each permit shall contain the following terms and 
conditions, if the permit applicant requests them, for 
the trading of emissions increases and decreases 
within the permitted facility, to the extent that these 
regulations provide for trading such increases and 
decreases without a case-by-case approval of each 
emissions trade: 
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a. All terms and conditions required under this 
section except subsection N shall be included to 
determine compliance. 

b. The permit shield described in § 120-08-0510 shall 
extend to all terms and conditions that allow such 
increases and decreases in emissions. 

c. The owner shall meet all applicable requirements 
including the requirements of this rule. 

J. Alternative operating scenarios. 

Each permit shall contain terms and conditions setting 
out requirements with respect to reasonably anticipated 
operating scenarios when Identified by the source in its 
application and approved by the board. Such requirements 
shall include but not be limited to the following: 

1. Contemporaneously with making a change from one 
operating scenario to another, the source shall record 
in a Jog at the permitted facility a record of the 
scenario under which it is operating. 

2. The permit shield described in § 120·08·0510 shall 
extend to all terms and conditions under each such 
operating scenario. 

3. The terms and conditions of each such alternative 
scenario shall meet all applicable requirements 
including the requirements of this rule. 

K. Compliance. 

Each permit shall contain terms and conditions setting 
out the following requirements with respect to compliance: 

I. Compliance certification, testing, monitoring, 
reporting, and recordkeeping requirements sufficient to 
assure compliance with the terms and conditions of 
the permit. Any document (including reports) required 
In a permit condition to be submitted to the board 
shall contain a certification by a responsible official 
that meets the requirements of § 120-08-0504 G. 

2. Inspection and entry requirements that require that, 
upon presentation of credentials and other documents 
as may be required by law, the owner shall allow the 
board to perform the following: 

a. Enter upon the premises where the source is 
located or emissions-related activity is conducted, or 
where records must be kept under the terms and 
conditions of the permit. 

b. Have access to and copy, at reasonable times, 
any records that must be kept under the terms and 
conditions of the permit. 

c. Inspect at reasonable times any facilities, 
equipment (including monitoring and air pollution 
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control equipment), practices, or operations 
regulated or required under tbe permit. 

d. Sample or monitor at reasonable times substances 
or parameters for the purpose of assuring 
compliance with the permit or applicable 
requirements. 

3. A schedule of compliance consistent with § 
120-08..()505 I. 

4. Progress reports consistent with an applicable 
schedule of compliance and § 120-08-0505 I to be 
submitted at least semiannually, or at a more frequent 
period if specified in the applicable requirement or by 
the board. Such progress reports shall contain the 
following: 

a. Dates for achieving the activities, milestones, or 
compliance required in the schedule of compliance, 
and dates when such activities, milestones or 
compliance were achieved. 

b. An explanation of why any dates in the schedule 
of compliance were not or will not be met, and any 
preventive or corrective measures adopted. 

5. Requirements tor compliance certification with 
terms and conditions contained in the permit, 
including emission limitations, standards, or work 
practices. Permits shall include each of the following: 

a. The frequency (not Jess than annually or such 
more frequent periods as specified in the applicable 
requirement or by the board) of submissions of 
compliance certifications. 

b. In accordance with subsection E of this section, a 
means for assessing or monitoring the compliance of 
the source with its emissions limitations, standards, 
and work practices. 

c. A requirement that the compliance certification 
include the following: 

(1) The identification of each term or condition of 
the permit that is the basis of the certification. 

(2) The compliance status. 

(3) Whether compliance was continuous or 
intermittent. 

(4) Consistent with subsection E of tbis section, the 
method or methods used for determining the 
compliance status of the source at the time of 
certification and over the reporting period. 

(5) Such other facts as the board may require to 
determine the compliance status of the source. 

d. All compliance certifications shall be submitted 
by the permittee to the administrator as well as to 
the board. 

e. Such additional requirements as may be specified 
pursuant to §§ 114(a)(3) and 504(b) of the federal 
Clean Air Act. 

6. Such other provisions as the board may require. 

I.. Reopening. 

Each permit shalJ contain terms and conditions setting 
out the following requirements with respect to reopening 
the permit prior to expiration: 

1. The permit shall be reopened if additional 
applicable requirements become applicable to a major 
source with a remaining permit term of three or more 
years. Such a reopening shall be completed not later 
than 18 months after promulgation of the applicable 
requirement. No such reopening is required if the 
effective date of the requirement is later than the 
date on which the permit is due to expire, unless the 
original permit or any of its terms and conditions has 
been extended pursuant to § 120-08-0504 F. 

2, The permit shall be reopened if the board or the 
administrator determines that the permit contains a 
material mistake or that inaccurate statements were 
made in establishing the emissions standards or other 
terms or conditions of the permit. 

3. The permit shall be reopened if the administrator 
or the board determines that the permit must be 
revised or revoked to assure compliance with the 
applicable requirements, 

M. Miscellaneous. 

The permit shall contain terms and conditions pertaining 
to other requirements as may be necessary to ensure 
compliance with these regulations, the Virginia Air 
Pollution Control Law and the federal Clean Air Act. 

N. Federal enforceability. 

1. All terms and conditions in a permit, including any 
provisions designed to limit a source's potential to 
emit, are enforceable by the administrator and citizens 
under the federal Clean Air Act, except as provided in 
subdivision N 2 of this section. 

2. The board shall specifically designate as being only 
state-enforceable any terms and conditions included in 
tbe permit that are not required under the federal 
Clean Air Act or under any of its applicable federal 
requirements. Terms and conditions so designated are 
not subject to the requirements of § 120-08-0525 
concerning review of proposed permits by EPA and 
drafi permits by affected states. 
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3. The board may Include as federally enforceable 
any provisions of the regulations that have been 
submitted to the administrator for review to be 
approved under the State Implementation Plan and 
that have not yet been approved. 

§ 120-08-0508. General permits. 

A. Requirements for board issuance of a general permit. 

I. The board may issue a general permit covering a 
source categozy containing numerous similar sources that 
meet the following criteria: 

a. All sources in the category shall be generally the 
same In terms of operations and processes and emit 
either the same pollutants or those with similar 
characteristics. 

b. Sources shall not be subject to case-by-case 
standards or requirements. 

c. Sources shall be 
substantially similar 
operation, em1sswns, 
recordkeeplng. 

subject to the same or 
requirements governing 

monitoring, reporting, or 

2. Any general permit shall comply with all 
requirements applicable to other permits issued under 
this rule. 

3. General permits shall (I) identity the criteria by 
which sources may quality for the general permit and 
(ii) describe the process to use in applying for the 
general permit. 

4. The board shall not issue a general permit until the 
requirements concerning notice and opporiunity for 
public partlcipalion under § 120-08-0523 and affected 
state and EPA review under § 120-08-0525 have been 
met. However, requirements concerning content of the 
notice shall replace those specified in § 120-08-0523 C 
and shall include, but not be limited to, the following: 

a. The name, address and telephone number of a 
department contact from whom interested persons 
may obtain additional Information including copies 
of the draft general permit. 

b. The criteria to be used in determining which 
sources quality for the general permit. 

c. A brief description of the source category that 
the department believes qualifies for the general 
permit including, but not limited to, an estimate of 
the number of Individual sources in the category. 

d. A narrative statement of the estimated air quality 
Impact contributed by the source category covered 
by the general permit including Information 
regarding specific pollutants and the total quantity 
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of each emitted pollutant and the type and quantity 
of fuels used, if applicable. 

e. A brief description of the application process to 
be used by sources to request coverage under the 
general permit. 

f. A brief description of the comment procedures 
required by § 120-08-0523. 

g. A brief description of the procedures to be used 
to request a hearing as required by § 120-08-0523 or 
the time and place of the public hearing if the 
board determines to hold a hearing under § 
120-08-0523 E 9. 

B. Application for a general permit. 

1. Sources that would quality for a general permit 
shall apply to the board for coverage under the terms 
of the general permit. 

2. The application shall meet the requirements of this 
rule and include all Information necessary to 
determine qualification for and to assure compliance 
with the general permit. 

3. Sources that become subject to the general permit 
after it is issued to other sources In the category 
addressed by the general permit shall file an 
application with the board using the application 
process described in the general permit. The board 
shall issue the general permit to the source if it 
determines that the source meets the criteria set out 
in the general permit. 

C. Issuance of a general permit 

I. The board shall grant the conditions and terms of 
the general permit to sources that meet the criteria 
set out in the general permit covering the specific 
source category. 

2. The issuance of a permit to a source covered by a 
general permit shall not require compliance with the 
public participation procedures under § 120-08-0523 
and affected state and EPA review under § 
120-08-0525. 

3. A response to each general permit application may 
not be provided. The general permit may specify a 
reasonable time period after which a source that /las 
submitted an application shall be deemed to be 
authorized to operate under the general permit. 

4. Sources covered under a general permit may be 
issued an individual permit, Jetter or cerlification. 

5. Provided the individual permit, letter or 
certification is located at the source, the source shall 
not be required to have a copy of the general permit. 
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However, a copy of the general permit shall be 
retained by the board or at the source's corporate 
headquarters in the case of franchise operations. 

D. Enforcement. 

I. Regardless of the permit shield provisions in § 
I20-08.1J510, the source shall be subject to enforcement 
action under § 120-08-0522 tor operation without a 
permit issued under this rule if the source is later 
determined by the board or the administrator not to 
qualify for the conditions ·and terms of the general 
permit. 

2. The act of granting or denying a request for 
authorization to operate under a general permit shall 
not be subject to judicial review. 

§ 120.08-0509. Temporary sources. 

A. The board may issue a single permit authorizing 
emissions from similar operations by the same owner at 
multiple temporary locations. 

B. The operation shall be temporary and involve at least 
one change of location during the term of the permit. 

C. Permits for temporary sources shall include the 
following: 

1. Conditions that assure compliance with all 
applicable requirements at all authorized locations. 

2. A condition that the owner shall notify the board 
not less than 15 days in advance of each change in 
location. 

3. Conditions that ensure compliance with all other 
provisions of this rule. 

§ 120.08-0510. Permit shield. 

A. The board shall expressly include in a permit a 
provision stating that compliance with the conditions of the 
permit shall be deemed compliance with all applicable 
requirements in effect as of the date of permit issuance 
and as specifically identified in the permit. 

B. The permit shield shall cover only the following: 

I. Applicable requirements that are covered by terms 
and conditions of the permit. 

2. Any applicable requirement specifically identified as 
being not applicable to the source, provided that the 
permit includes that determination. 

c. Nothing In this section or in any permit issued under 
this rule shaiJ alter or affect the following: 

1. The provisions of § 303 of the federal Clean Air 

Act (emergency orders), including the authority of the 
administrator under that section. 

2. The liability of an owner for anY violation of 
applicable requirements prior to or at the time of 
permit issuance. 

3. The ability of the administrator to obtain 
information from a source pursuant to § 114 of the 
federal Clean Air Act (inspections, monitoring, and 
entry) or t.he board pursuant to § lO.I-1315 of the 
Virginia Air Pollution Control Law. 

§ 120-08·0511. Action on permit application. 

A. A permit, permit modification, or renewal may be 
issued only if all of the following conditions have been 
met: 

I. The board has received a complete application for 
a permit, permit modification. or permit renewal, 
except that a complete application need not be 
received before issuance of a general permit under § 
I20-08-0508. 

2. Except for modifications qualifying for minor 
permit modification procedures under § 120-08-0517 or 
§ 120-08-0518, the board has complied with the 
requirements for public participation under § 
I20·08-0523. 

3. Except tor minor permit modification procedures 
under § 120·08·0517 or § 120-08-0518, the board has 
complied with the requirements for notifying and 
responding to affected states under § 120·08.()525. 

4. The conditions of the permit provide for compliance 
with all applicable requirements and the requirements 
of this rule. 

5. The administrator has received a copy of the 
proposed permit and anY notices required under §§ 
120-08-0525 A and 120-08-0525 B and has not objected 
to issuance of the permit under § 120-08-0525 C within 
the time period specified therein. 

B. The board shall take final action on each permit 
application (including a request for permit modification or 
renewal) no later than 18 months after an application is 
determined by t.he board to be complete, with the 
following exceptions: 

1. For sources not deferred under § 120·08-0501 D, 
one-third of the initial permits shall be issued in each 
of the t.hree years following the administrator's 
approval of this rule. 

2. For permit revisions, as required by the provisions 
of §§ 120·08-0516, 120·08·0517, 120-08-0518 or § 
120·08-0519. 
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C. Issuance of permits under this rule shall not take 
precedence over or interfere with the issuance of 
preconstruction permits under §§ 120-08-01, 120-08-02, or § 
120-08-03. 

D. The board shall provide a statement that sets forth 
the legal and factual basis for the draft permit conditions 
(including references to the applicable statutory or 
regulatory provisions). The board shall send this statement 
to the administrator and to any other person who requests 
it. 

E. Within five days after receipt of the issued permit, 
the applicant shall maintain the permit on the premises 
for which the permit has been issued and shall make the 
permit immediately available to the board upon request. 

§ 120-08-0512. Transfer of permits. 

A. No person shall transfer a permit from one location 
to another, unless authorized under § 120-08- 0509, or from 
one piece of equipment to another. 

B. In the case of a transfer of ownership of a stationary 
source, the new owner shall comply with any current 
permit issued to the previous owner. The new owner shall 
notify the board of the change in ownership within 30 
days of the transfer. 

C. In the case of a name change of a stationary source, 
the owner shall comply with any current permit issued 
under the previous source name. The owner shall notify 
the board of the change in source name within 30 days of 
the name change. 

§ 120-08-0513. Permit renewal and expiration. 

A. Permits being renewed shall be subject to the same 
requirements, including those for public participation, 
affected state and EPA review, that apply to initial permit 
issuance under this rule. 

B. Permit expiration terminates the source's right to 
operate unless a timely and complete renewal application 
bas been submitted consistent with § 120-08·0504. 

C. If the board fails to act in a timely way on a permit 
renewal, the administrator may invoke his authority under 
§ 505(e) of the federal Clean Air Act to terminate or 
revoke and reissue the permit. 

§ 120-08-0514. Permanent shutdown for emissions trading. 

A. The shutdown of an emissions unit is not creditable 
for purposes of emissions trading unless a decision 
concerning shutdown has been made pursuant to the 
pertinent provisions of Part VIII, including subsections B 
through D of this section. 

B. Upon a final decision by the board that an em1ss10ns 
unit is shut down permanently, the board shall revoke any 
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applicable permit by written notification to the owner and 
remove the unit from the emission inventory or consider 
its emissions to be zero in any air quality analysis 
conducted; and the unit shall not commence operation 
without a permit being issued under the applicable new 
source review and operating permit provisions of Part 
VIII. 

C. The final decision shall be rendered as follows: 

1. Upon a determination that the emissions untt has 
not operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the unit is considered to be 
shut down permanently; (ii) that the decision shall 
become final if the owner fails to provide, within 
three months of the notice, written response to the 
board that the shutdown is not to be considered 
permanent; and (iii) that the owner has a right to a 
formal hearing on this issue before the board makes a 
final decision. The response from the owner shall 
include the basis for the assertion that the shutdown is 
not to be considered permanent, a projected date for 
restart-up of the emissions unit and a request for a 
formal hearing if the owner wishes to exercise that 
right. 

2. If the board should find that the basis for the 
assertion is not sound or the projected restart-up date 
allows for an unreasonably long period of inoperation, 
the board shall hold a formal hearing on the issue if 
one is requested. If no hearing is requested, the 
decision to consider the shutdown permanent shall 
become final. 

D. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a mutual 
determination that an em1sswns unit is shutdown 
permanently prior to any final decision rendered under 
subsection C of this section. 

§ 120-08-0515. Changes to permits. 

A. Changes to a permit issued under this rule and 
during its five-year term may be initiated by the permittee 
as specified in subsection B of this section or by the board 
or administrator as specified in subsection C of this 
section. 

B. Changes initiated by the permittee. 

1. The permittee may initiate a change to a permit by 
requesting an administrative permit amendment, a 
minor permit modification or a significant permit 
modification. The requirements for these permit 
revisions can be found in §§ 120-08-0516 through 
120-08-0519. 

2. A request for a change by a permittee shall include 
a statement of the reason tor the proposed change. 
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c. Changes initiated by tbe administrator or the board. 

The administrator or tbe board may initiate a change to 
a permit through tbe use of permit reopenings as specified 
in § 120-fJ8-0520. 

D. Permit term. 

Changes to permits shall not be used to extend the term 
of the permit. 

§ 120-08-0516. Administrative permit amendments. 

A. Administrative permit amendments sha/1 be required 
for and limited to the to/lowing: 

1. Correction of typographical or other harmless 
errors. 

2. Identification of a cl1ange in the name, address, or 
phone number of any person identified in the permit, 
or of a similar minor administrative change at the 
source. 

3. Requirement for more frequent monitoring or 
reporting by tbe permittee. 

4. Change in ownership or operational control of a 
source where the board determines that no other 
change in tbe permit is necessazy, provided that a 
written agreement containing a specific date for 
transfer of permit responsibility, coverage, and liability 
between the current and new permittee has been 
submitted to the board and the requirements of § 
120-08-0512 have been fulfilled. 

5. Incorporation into the permit of the requirements of 
permits issued under §§ 120-08-01, 120-08-02, and 
120-08-03 when §§ 120-08-01, 120-08-02, and 120-08-03 
meet (i) procedural requirements substantially 
equivalent to the requirements of §§ 120-08-0523 and 
120-08-0525 tbat would be applicable to the change if 
it were subject to review as a significant permit 
modification, and (ii) compliance requirements 
substantially equivalent to tbose contained in § 
120-08-0507. 

B. Administrative permit amendment procedures. 

I. The board shall take final action on a request for 
an administrative permit amendment no more than 60 
days from receipt of the request. 

2. The board shall incorporate the changes without 
providing notice to the public or affected states under 
§§ 120-08-0523 and 120-08-0525, except as provided in § 
120-08-0523 A 2. However, any such permit revisions 
shall be designated in the permit amendment as 
having been made pursuant to tbis section. 

3. The board sha/1 submit a copy of the revised 

permit to the administrator. 

4. The owner may Implement tbe changes addressed 
in the request for an administrative amendment 
immediately upon submittal of tbe request. 

C. The board shall allow coverage by the permit shield 
provisions of§ !20-08-0510 for amendments made pursuant 
to subdivision A 5 of this section. 

§ 120-08-0517. Minor permit modifications. 

A. Minor permit modification procedures shall be used 
only for tbose permit modifications that: 

1. Do not violate any applicable requirement; 

2. Do not involve significant changes to existing 
monitoring, reporting, or recordkeeping requirements 
in the permit such as a change to the metbod of 
monitoring to be used, a change to the metbod of 
demonstrating compliance or a relaxation of reporting 
or recordkeeping requirements; 

3. Do not require or change a case-by-case 
determination of an emission limitation or other 
standard, or a source-specific determination for 
temporazy sources of ambient impacts, or a visibility 
or increment analysis; 

4. Do not seek to establish or change a permit term 
or condition for which there is no corresponding 
underlying applicable requirement and that the source 
has assumed to avoid an applicable requirement to 
which the source would otherwise be subject. Such 
terms and conditions include: 

a. A federally enforceable emissions cap assumed to 
avoid classification as a modification under §§ 
120-08-01, 120·08·02, 120-08-03 or § 112 of the federal 
Clean Air Act; and 

b. An alternative emissions limit approved pursuant 
to regulations promulgated under § 112(1)(5) of the 
federal Clean Air Act; 

5. Are not modifications under §§ !20-08-01, 120-08-02, 
120-08-03 or under § 112 of the federal Clean Air Act; 
and 

6. Are not required to be processed as a significant 
modification under § 120-08·0519 or as an 
administrative permit amendment under § 120-08-0516. 

B. Notwithstanding subsection A of this section and § 
120-08-0518 A, minor permit modification procedures may 
be used for permit modifications involving the use of 
economic incentives, marketable permits, emissions trading, 
and other similar approaches, to the extent that such 
minor permit modification procedures are explicitly 
provided for In these regulations. 
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C. Application. 

An application requesting the use of minor permit 
modification procedures shali meet the requirements of § 
120-08-0505 for the modification proposed and shali include 
all of the foliowing: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable 
requirements that will apply if the change occurs. 

2. A suggested draft permit prepared by the applicant. 

3. Certification by a responsible official, consistent 
with § I20-08-0504 G, that the proposed modification 
meets the criteria for use of minor permit 
modification procedures and a request that such 
procedures be used. 

4. Completed forms for the board to use to notify the 
administrator and affected states as required under § 
I20-08-0525. 

D. Public participation and EPA and affected state 
notification. 

I. Within five working days of receipt of a complete 
permit modification application, the board shall meet 
its obligation under § I20-08-0525 A I and B I to 
notify the administrator and affected states of the 
requested permit modification. The board shall 
promptly send any notice required under § I20-08-0525 
B 2 to the administrator. 

2. Tbe public participation requirements of § 
120-08-0523 shall not extend to minor permit 
modifications except as provided in § I2Q-08-0523 A 2. 

E. Timetable for issuance. 

I. The board may not issue a final permit 
modification until after the administrator's 45-day 
review period or until the administrator has notified 
the board that be will not object to issuance of the 
permit modification, whichever occurs first, although 
the board can approve the permit modification prior 
to that time. 

2. Within 90 days of receipt by the board of an 
application under minor permit modification 
procedures or 15 days after the end of the 45-day 
review period under § 120-08-0525 C, whichever is 
later, the board shall do one of the following: 

a. Issue the permit modification as proposed. 

b. Deny the permit modification application. 

c. Determine that the requested modification does 
not meet the minor permit modification criteria and 
should be reviewed under the significant 
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modification procedures. 

d. Revise the draft permit modification and transmit 
to the administrator the new proposed permit 
modification as required by § I20-08-0525 A. 

F. Ability of owner to make change. 

I. The owner may make the change proposed in the 
minor permit modification application Immediately 
after the application is filed. 

2. After the change under subdivision F 1 of this 
section is made, and until the board takes any of the 
actions specified in subsection E of this section, the 
source shall comply with both the applicable 
requirements governing the change and the proposed 
permit terms and conditions. 

3. During the time period specified in subdivision F 2 
of this section, the owner need not comply with the 
existing permit terms and conditions he seeks to 
modify. However, if the owner fails to comply with 
the proposed permit terms and conditions during this 
time period, the existing permit terms and conditions 
he seeks to modify may be enforced against him. 

G. Permit shield. 

The permit shield under § 120-08-0510 shall not extend 
to minor permit modifications. 

§ I20-08-05I8. Group processing of minor permit 
modifications. 

A. Criteria. 

Group processing of modifications may be used only tor 
those permit modifications that meet both of the following"" 

I. Permit modifications that meet the criteria for 
minor permit modification procedures under § 
120-08-0517 A. 

2. Permit modifications that collectively are below the 
threshold level as follows: I 0% of the emissions 
allowed by the permit for the emissions unit for which 
the change is requested, 20% of the applicable 
definition of major source in § 120-08-0502, or five 
tons per year, whichever is least. 

B. Application. 

An application requesting the use of group processing 
procedures shall meet the requirements of § 120-08-0505 
for the proposed modifications and shall include all of the 
following: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable 
requirements that will apply if the change occurs. 
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2. A suggested draft permit prepared by the applicant. 

3. Certification by a responsible official, consistent 
with § 120·08-0504 G, that the proposed modification 
meets the criteria for use of group processing 
procedures and a request that such procedures be 
used. 

4. A Jist of tbe source's other pending applications 
awaiting group processing and a determination of 
whether the requested modification, aggregated witb 
these other applications, · equals or exceeds tbe 
threshold set under subdivision A 2 of Ibis section. 

5. Certification, consistent with § 120-08-0504 G, that 
tbe source has notified tbe administrator of the 
proposed modification. Such notification need contain 
only a brief description of the requested modification. 

6. Completed forms for the board to use to notify the 
administrator and af!'ected states as required under § 
120-08-0525. 

C. Public participation and EPA and affected state 
notification. 

1. On a quarterly basis or within five business days of 
receipt of an application demonstrating that the 
aggregate of the pending applications for the source 
equals or exceeds the threshold level set under 
subdivision A 2 of this section, whichever is earlier, 
tbe board promptly shall meet its obligation under § 
120-08-0525 A I and B 1 to notify the administrator 
and affected states of the requested permit 
modifications. The board shall send any notice 
required under § 120-08-0525 B 2 to the administrator. 

2. The public participation requirements of § 
120-08-11523 shall not extend to group processing of 
minor permit modifications except as provided in § 
120-08-0523 A 2. 

D. Timetable for Issuance. 

The provisions of § 120-08-0517 E shall apply to 
modifications eligible for group processing, except that the 
board shall take one of the actions specified in § 
120-118·0517 E 1 through E 4 within 180 days of receipt of 
the application or 15 days after the end of the 45-day 
review period under § 120 08-0525 C, whichever is later. 

E. Ability of owner to make change. 

The provisions of § 120-08-0517 F shall apply to 
modifications eligible for group processing. 

F. Permit shield. 

The permit shield under § 120-118-0510 shall not extend 
to minor permit modifications. 

§ 120-08-0519. Significant modification procedures. 

A. Criteria. 

I. Significant modification procedures shall be used for 
applications requesting permit modifications that do 
not qualify as minor permit modifications under § 
120-08·0517 or § 120·08-0518 or as administrative 
amendments under § 120-08-0516. 

2. Significant modification procedures shall be used for 
those permit modifications that: 

a. Involve significant changes to existing monitoring, 
reporting, or recordkeeping requirements in the 
permit, such as a change to the method of 
monitoring to be used, a change to the method of 
demonstrating compliance or a relaxation of 
reporting or recordkeeping requirements. 

b. Require or change a case-by-case determination 
of an emission limitation or other standard, or a 
source~specific detennination for temporary sources 
of ambient impacts made under Parts IV, V or VI, 
or a visibility or increment analysis carried out 
under Part VIII of these regulations. 

c. Seek to establish or change a permit term or 
condition tor which there is no corresponding 
underlying applicable requirement and that the 
source has assumed to avoid an applicable 
requirement to which the source would otherwise be 
subject. Such terms and conditions include: 

(1) A federally enforceable emissions cap assumed 
to avoid classification as a modification under §§ 
120-08-01, 120-08-02, 120·08-03 or § 112 of the federal 
Clean Air Act. 

(2) An alternative emissions limit approved pursuant 
to regulations promulgated under § 112(i)(5) of the 
federal Clean Air Act (early reduction of hazardous 
air pollutants). 

B. Application. 

An application for a significant permit modification shall 
meet the requirements of §§ 120-08-0504 and 120-08-0505 
for permit issuance and renewal for the modification 
proposed and shall include the following: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable 
requirements that wlll apply if the change occurs. 

2. A suggested draft permit prepared by the applicant. 

3. Completed forms for the board to use to notify the 
administrator and affected states as required under § 
120-08-0525. 
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C. EPA and affected state notification. 

The provisions of § 120-08-0525 shall be carried out for 
significant permit modifications in the same manner as 
they would be for initial permit issuance and renewal. 

D. Public participation. 

The provisions of § 120-08-0523 shall apply to 
applications made under this section. 

E. Timetable for issuance. 

The board shall take final action on significant permit 
modifications within nine months after receipt of a 
complete application. 

F. Ability of owner to make change. 

The owner shall not make the change applied for in the 
significant modification application until the modification is 
approved by the board under subsection E of this section. 

G. Permit shield. 

The provisions of § 120-08-0510 shall apply to changes 
made under this section. 

§ 120-08-0520. Reopening for cause. 

A. A permit shall be reopened and revised under any of 
the conditions stated in § 120-08-0507 L. 

B. Proceedings to reopen and reissue a permit shall 
follow the same procedures as apply to initial permit 
issuance and shall affect only those parts of the permit for 
which cause to reopen exists. Such reopening shall be 
made as expeditiously as practicable. 

C. Reopenings shall not be initiated before a notice of 
such intent is provided to the source by the board at least 
30 days in advance of the date that the permit is to be 
reopened, except that the board may provide a shorter 
time period in the case of an emergency. 

D. Reopenings for cause by EPA. 

1. If the administrator finds that cause exists to 
terminate, modify, or revoke and reissue a permit 
pursuant to subsection A of this section, the 
administrator sha11 notify the board and the permittee 
of such finding in writing. 

2. The board shall, within 90 days after receipt of 
such notification, forward to the administrator a 
proposed determination of termination, modification, or 
revocation and reissuance, as appropriate. The 
administrator may exiend this 90-day period for an 
additional 90 days if he finds that a new or revised 
permit application is necessary or that the board must 
require the permittee to submit additional information. 
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3. The administrator shall review the proposed 
determination from the board within 90 days of 
receipt. 

4. The board shall have 90 days from receipt of an 
objection by the administrator to resolve any objection 
that he makes and to terminate, modify, or revoke 
and reissue the permit in accordance with the 
objection. 

5. If the board fails to submit a proposed 
determination pursuant to subdivision D 2 of this 
section or fails to resolve any objection pursuant to 
subdivision D 4 of this section, the administrator shall 
terminate, modify, or revoke and reissue the permit 
after taking the following actions: 

a. Providing at least 30 days' notice to the permittee 
in writing of the reasons for any such action. This 
notice may be given during the procedures in 
subdivisions D 1 through D 4 of this section. 

b. Providing the permittee an opportunity for 
comment on the administrator's proposed action and 
an opportunity for a hearing. 

§ 120-08-0521. Malfunction. 

A. Effect of a malfunction. 

A malfunction constitutes an affirmative defense to an 
action brought for noncompliance with technology-based 
emission limitations if the conditions of subsection B of 
this section are met 

B. Affirmative defense of malfunction. 

The affirmative defense of malfunction shall be 
demonstrated by the permittee through properly signed, 
contemporaneous operating logs, or other relevant evidence 
that show the following: 

1. A malfunction occurred and the permittee can 
identify the cause or causes of the malfunction. 

2. The permitted facility was at the time being 
properly operated. 

3. During the period of the malfunction the permittee 
took all reasonable steps to minimize levels of 
emissions that exceeded the emission standards, or 
other requirements in the permit. 

4. The permittee submitted to the board by the 
deadlines established in subdivisions B 4 a and B 4 b 
of Ibis section a notice and written statement 
containing a description of the malfunction, any steps 
taken to mitigate emissions, and corrective actions 
taken. The notice fulfills the requirement of § 
120-08-0507 F 2 b to report promptly deviations from 
permit requirements. 
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a. A notice of the malfunction by facsimile 
transmission, telephone or telegraph as soon as 
practicable but no later than four daytime business 
hours of the time when the emission limitations 
were exceeded due to the malfunction. 

b. A written statement describing the malfunction no 
later than seven business days following the day the 
malfunction occurred. 

c. In any enforcement proceeding, the permittee seeking 
to establish the occurrence of a malfunction shall have the 
burden of proof. 

D. The provisions of this section are in addition to any 
malfunction, emergency or upset provision contained in 
any applicable requirement. 

§ 120·08·0522. Enforcement. 

A. General. 

I. Pursuant to § 10.1-1322 of the Code of Virginia, 
failure to comply with any condition of a permit shall 
be considered a violation of the Virginia Air Pollution 
Control Law. 

2. A permit may be revoked or terminated prior to lis 
expiration date if the owner does any of the following: 

a. Knowingly makes material misstatemenis in the 
permit application or any amendmenis thereto. 

b. Violates, faiis, neglecis or refuses to comply with 
(i) the terms or conditions of the permit, (ii) any 
applicable requirements, or (iii) the applicable 
provisions of this rule. 

c. causes emissions from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emission limitations, in the 
State Implementation Plan in effect at the time that 
a complete application is submitted. 

3. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocaiion or 
termination contained in subdivision A 2 of this 
section or tor any other violations of these regulations. 

B. Penalties. 

I. An owner who violates, fails, neglects or refuses to 
obey any provision of this rule or the Virginia Air 
Pollution Control Law, any applicable requiremen~ or 
any permit condition shall be subject to the provisions 
of § 10.J.1316 of the Virginia Air Pollution Control 
Law. 

2. Any owner who knowingly violates, fails, neglects or 
refuses to obey any provision of this rule or the 
Virginia Air Pollution Control Law, any applicable 
requirement, or any permit condition shall be subject 
to the provisions of § 10.1-1320 of the Virginia Air 
Pollution Control Law. 

3. Any owner who knowingly makes any false 
statemen~ representation or certification in any form, 
in any notice or report required by a permit, or who 
knowingly renders inaccurate any required monitoring 
device or method shall be subject to the provisions of 
§ 10.1-1320 of the Virginia Air Pollution Control Law. 

C. Appeals. 

1. The board shall notify the applicant in writing of its 
decision, with its reasons, to suspend, revoke or 
terminate a permit. 

2. Appeal from any decision of the board under 
subdivision C 1 of this section may be taken pursuant 
to § 120-02-09, § 10.1·1318 of the Virginia Air Pollution 
Control Law, and the Administrative Process Act. 

D. The existence of a permit under this rule shall 
constitute a defense of a violation of any applicable 
provision of the Virginia Air Pollution Control Law or 
these regulations if the permit contains a condition 
providing the permit shield as specified in § 120-08-0510 
and if the requirements of § 120-08-0510 have been met. 
The existence of a permit shield condition shall not 
relieve any owner of the responsibility to comply with any 
applicable regulations, laws, ordinances and orders of 
other governmental entities having jurisdiction. Otherwise, 
the existence of a permit under this rule shalJ not 
constitute a defense of a violation of the Virginia Air 
Pollution Control Law or these regulations and shall not 
relieve any owner of the responsibility to comply with any 
applicable regulations, laws, ordinances and orders of the 
governmental entities having jurisdiction. 

E. Inspections and right of entry. 

I. The director, as authorized under § 10.1-1307.3 of 
the Virginia Air Pollution Control Law and § 120-02-30, 
has the autiwrity to require that air pollution records 
and reports be made available upon request and to 
require owners to develop, maintain, and make 
available such other records and information as are 
deemed necessary for the proper enforcement of the 
permits issued under this rule. 

2. The director, as authorized under § 10.1-1307.3 of 
the Virginia Air Pollution Control Law, has the 
authority, upon presenting appropriate credentials to 
the owner, to do the following: 

a. Enter without delay and at reasonable times any 
business establishment, construction site, or other 
area, workplace, or environment in the 
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Commonwealth; and 

b. Inspect and investigate during regular working 
hours and at other reasonable times, and within 
reasonable limits and in a reasonable manner, 
without prior notice, unless such notice is authorized 
by the board or its representative, any such business 
establishment or place of employment and aJJ 
pertinent conditions, structures, machines, apparatus, 
devices, equipment, and materials therein, and 
question privately any such employer, officer, owner, 
operator, agent, or employee. If such entry or 
inspection ts refused, prohibited, or otherwise 
interfered with, the board shaJl have the power to 
seek from a court having equity jurisdiction an 
order compelling such entry or inspection. 

F. Other enforcement mechanisms. 

The board may enforce permits issued under this rule 
through the use of other enforcement mechanisms such as 
consent orders and special orders. The procedures for 
using these mechanisms are contained in §§ 120-02-02 and 
120-02-03 and in §§ 10.1-1307 D, 10.1-1309, and 10.1-1309.1 
of the Virginia Air Pollution Control Law. 

§ 120-08-0523. Public participation. 

A. Required public comment and public notice. 

1. Except for modifications qualifying for minor 
permit modification procedures and administrative 
permit amendments, draft permits for initial permit 
issuance, significant modifications, and renewals shall 
be subject to a public comment pertod of at least 30 
days. The board shall notify the public using the 
procedures In subsection B of this section. 

2. The board shall provide periodic notification no less 
frequently than semi-annually to persons on a permit 
mailing list who have requested such information on 
applications for and board decisions on any of the 
following: 

a. Minor permit modifications. 

b. Administrative permit amendments. 

c. Operational flexibility changes under § 120-08-0524 
A and B. 

B. Notification. 

1. The board shall notify the public of the draft 
permit or draft permit modification by advertisement 
in at least one local newspaper of general circulation 
in the locality particularly affected and to persons on 
a permit mailing list who have requested such 
information of the opportunity for public comment on 
the Information available for public inspection under 
the provisions of subsection C of this section. 
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2. For major sources subject to this rule, the notice 
shalJ be mailed to the chief elected official and chief 
administrative officer and the planning district 
commission for the locality particularly affected. 

C. Content of the public notice and availability of 
information. 

1. The notice shalJ include but not be limited to the 
following: 

a. The source name, address and description of 
specific location. 

b. The name and address of the permittee. 

c. The name and address of the regional office 
processing the permit. 

d. The activity or activities for which the permit 
action is sought. 

e. The emissions change that would result from the 
permit issuance or modification. 

f. A statement of estimated local impact of the 
activity for which the permit is sought, including 
information regarding specific polJutants and the 
total quantity of each emitted po/Jutant and the type 
and quantity of fuels used. 

g. The name, address, and telephone number of a 
department contact from whom interested persons 
may obtain additional information, including copies 
of the draft permit or draft permit modification, the 
application, air quality impact information if an 
ambient air dispersion analysis was performed and 
all relevant supporting materials, including the 
compliance plan. 

h. A brief description of the comment procedures 
required by this section. 

i. A brief description of the procedures to be used 
to request a hearing or the time and place of the 
public hearing if the board determines to hold a 
hearing under subdivision E 9 of this section. 

2. Information on the permit application (exclusive of 
confidential information under § 120-02-30), as well as 
the draft permit or draft permit modification, shall be 
available for public inspection during the entire public 
comment period at the regional office. 

D. Affected states review. 

The board shaJJ provide such notice and opportunity for 
participation by affected states as is provided for by § 
120-08-0525. 

E. Opportunity for public hearing. 
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1. The board shall provide an opportunity for a public 
hearing as described in subdivisions E 2 through E 6 
of this section. 

2. Following the initial publication of notice of a 
public comment period, the board will receive written 
requests for a public hearing to consider the draft 
permit or draft permit modification. The request shall 
be submitted within 30 days of the appearance of the 
notice in the newspaper. Request for a public hearing 
shalJ contain the to/lowing information: 

a. The name, mailing address and telephone number 
of the requester. 

b. The names and addresses of all persons for 
whom the requester is acting as a representative. 

c. The reason why a hearing is requested, including 
the air quality concern that forms the basis for the 
request. 

d. A brief, informal statement setting forth the 
factual nature and the extent of the interest of the 
requester or of the persons for whom the requester 
is acting as representative, including information on 
how the operation of the facility under consideration 
affects the requester. 

3. The board shall review all requests for public 
hearing filed as required under subdivision E 2 of this 
section and, within 30 calendar days foliowing the 
expiration of the public comment period, shali grant a 
public hearing if it finds both of the foliowing: 

a. There is significant public interest in the air 
quality issues raised by the permit application in 
question. 

b. There are substantial, disputed air quality issues 
relevant to the permit application in question. 

4. The board shall notify by mail the applicant and 
each requester, at his last known address, of the 
decision to convene or deny a public hearing. The 
notice shali contain the basis for the decision to grant 
or deny a public hearing. If the public hearing is 
granted, the notice shall contain a description of 
procedures for the public hearing. 

5. If the board decides to bold a public hearing, the 
hearing shail be scheduled at least 30 and no later 
than 60 days after mailing the notification required in 
subdivision E 4 of this section. 

6. The procedures tor notification to the public and 
availability of information used for the public 
comment period as provided in subsection C of this 
section shall also be followed for the public hearing. 
The hearing shall be held in the affected air quality 
control region. 

7. As an alternative to the requirements of 
subdivisions E 1 through E 6 of this section, the board 
may hold a public hearing if an applicant requests 
that a public hearing be held or if, prior to the public 
comment period, the board determines that the 
conditions in subdivisions E 3 a and b of this section 
pertain to the permit application in question. 

8. The board may hold a public hearing for more 
than one draft permit or draft permit modification if 
the location for the public heBJing is appropriate for 
the sources under consideration and if the public 
hearing time expected for each draft permit or draft 
permit modification will provide sufficient time for 
public concerns to be heard. 

9. Written comments shali be accepted by the board 
for at least fifteen days after the hearing. 

F. Public comment record. 

1. The board shali keep two records of public 
participation as follows: 

a. A record of the commenters. 

b. A record of the issues raised during the public 
participation process so that the administrator may 
fulfiil his obligation under § 505(b) (2) of the federal 
Clean Air Act to determine whether a citizen 
petition may be granted. 

2. Such records shall be made available to the public 
upon request. 

§ 120-08-0524. Operational flexibility. 

The board shall allow, under conditions specified in this 
section, operational flexibility changes at a source that do 
not require a revision to be made to the permit in order 
for the changes to occur. Such changes shall be classified 
as foliows: (i) those that contravene an express permit 
term, or (ii) those that are not addressed or prohibited by 
the permit. The conditions under which the board shall 
aliow these changes to be made are specified in 
subsections A and B of this section, respectively. 

A. Changes that contravene an express permit term. 

1. General. 

a. The board shali aliow a change at a stationary 
source that changes a permit condition with the 
exception of the foliowing: 

(1) A modification under §§ 120-08·01, 120-08-02 or § 
120-08·03. 

(2) A modification under the provisions of or 
regulations promulgated pursuant to § 112 of the 
federal Clean Air Act. 
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(3) A change that would exceed the emissions 
allowable under the permit. 

( 4) A change that would violate applicable 
requirements. 

(5) A change that would contravene federally or 
state enforceable permit terms or conditions or both 
that are monitoring (including test methods), 
recordkeeping, reporting, or compliance certification 
requirements. 

b. The owner shall provide written notification to 
the administrator and the board at least seven days 
in advance of the proposed change. The written 
notification shall include a brief description of the 
change within the permitted facility, the date on 
which the change will occur, any change in 
emissions, and any permit term or condition that is 
no longer applicable as a result of the change. 

c. The permit shield under § 120-08-0510 shall not 
extend to any change made pursuant to subsection A 
of this section. 

2. Emission trades within stationary sources provided 
for in the State Implementation Plan. 

a. With the exception of the changes listed in 
subdivision A 1 a of this section, the board shall 
allow permitted sources to trade increases and 
decreases in emissions within the permitted facility 
(i) where these regulations or the State 
Implementation Plan provides for such emissions 
trades without requiring a permit revision and (ii) 
where the permit does not already provide for such 
emissions trading. 

b. The owner shall provide written notification to 
the administrator and the board at least seven days 
in advance of the proposed change. The written 
notification shall include such information as may 
be required by the provision in these regulations or 
the State Implementation Plan authorizing the 
emissions trade, including at a minimum the name 
and location of the facility, when the proposed 
change will occur, a description of the proposed 
change, any change in emissions, the permit 
requirements with which the source will comply 
using the emissions trading provisions of these 
regulations or the State Implementation Plan, and 
the pollutants emitted subject to the emissions trade. 
Tile notice shall also refer to the provisions with 
which the source will comply in the regulations or 
State Implementation Plan and which provide for 
the emissions trade. 

c. The permit shield described in § 120-08·0510 shall 
not extend to any change made under subdivision A 
2 of this section. Compliance with the permit 
requirements that the source will meet using the 
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emissions trade shall be determined according to 
requirements of these regulations and the State 
Implementation Plan. 

3. Emission trades within stationary sources to comply 
with an emissions cap in tbe permit. 

a. If a permit applicant requests it, the board shall 
issue permits that contain terms and conditions, 
including all terms required under § 120·08-0507 to 
determine compliance, allowing for the trading of 
emissions increases and decreases within the 
permitted facility solely for the purpose of 
complying with a federally-enforceable emissions cap 
that is established in the permit independent of 
otherwise applicable requirements. The permit 
applicant shall include in his application proposed 
replicable procedures and permit terms that ensure 
the em1sswns trades are quantifiable and 
enforceable. The board shall not include in the 
emissions trading provisions any emissions units for 
which emissions are not quantifiable or for which 
there are no replicable procedures to enforce the 
emissions trades. The permit shall also require 
compliance with all applicable requirements. 

b. The board shall not allow an on-permit change to 
be made under subsection C of this section if it is a 
change listed in subdivision A I of this section. 

c. The owner shall provide written notification to 
the administrator and the board at least seven days 
in advance of the proposed change. The written 
notification shall state when the change will occur 
and shall describe the changes in emissions that will 
result and how these increases and decreases in 
emissions will comply with the terms and conditions 
of the permit. 

d. The permit shield under § 120-08-0510 shall 
extend to terms and conditions that allow such 
increases and decreases in emissions. 

B. Changes that are not addressed or prohibited by the 
permit. 

1. The board shall allow the owner to make changes 
that are not addressed or prohibited by the permit 
unless the changes are subject to the following 
requirements: 

a. Modifications under §§ 120-08-01, 120·08-02 or § 
120-08·03. 

b. Modifications under § 112 of the federal Clean 
Air Act or the regulations promulgated under § 112. 

2. Each change shall meet all applicable requirements 
and shall not violate any existing permit term or 
condition. 
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3. Sources shall provide contemporaneous written 
notice to the board and the administrator of each 
chaoge, except for chaoges to emissions units deemed 
insignificant and listed In Section II A of Appendix W. 
Such written notice shall describe each chaoge, 
includlog the date, any chaoge in emissions, pollutants 
emitted, and any applicable requirement that would 
apply as a result of the chaoge. 

4. The change shall not qualify for the permit shield 
under § 120-08-0510. 

5. The permittee shall keep a record describing 
changes made at the source that result in emissions of 
a regulated air pollutant subject to an applicable 
requirement but not otherwise regulated under the 
permit, and the emissions resultiog from those 
changes. 

§ 120-08-0525. Permit review by EPA and affected states. 

A. Transmission of Information to the administrator. 

1. The board shall provide to the administrator a copy 
of each permit application (including any application 
for permit modification), each proposed permit, and 
each final permit issued under this rule. 

2. Tbe board shall keep for five years such records 
and submit to the administrator such information as 
be may reasonably require to ascertain whether the 
Virginia program complies with the requirements of 
the federal Clean Air Act or of 40 CFR Part 70. 

B. Review by affected states. 

1. The board shall give notice of each draft permit to 
any affected state on or before the time that the 
board provides this notice to the public under § 
120-08-0523, except to the extent that § 120-08-0517 or 
§ 120-08-0518 requires the timing of the notice to be 
different. 

2. The board, as part of the submittal of the proposed 
permit to the administrator (or as soon as possible 
after the submittal for minor permit modification 
procedures allowed under § 120-08-0517 or § 
120·08·0518), shall notify the administrator and any 
affected state In writing of any refusal by the board 
to accept recommendations for the proposed permit 
that the affected state submitted during the public or 
affected state review period. Tile notice shall include 
the reasons the board will not accept a 
recommendation. The board shall not be obligated to 
accept recommendations that are not based on 
applicable requirements or tbe requirements of this 
rule. 

c. EPA objection. 

I. No permit tor which an application must be 

transmitted to the administrator under subsection A of 
this section shall be issued if the administrator objects 
to its issuance in writing within 45 days of receipt of 
the proposed permit and all necessary supporting 
information. 

2. Any objection by the administrator under 
subdivision C 1 of this section shall Include a 
statement of the reasons for the objection and a 
description of the terms and conditions that the permit 
must Include to respond to the objection. The 
administrator shall provide the permit applicant a 
copy of the objection. 

3. Failure of the board to do any of tile following also 
shall constitute grounds for an objection: 

a. Comply with subsection A or B of this section or 
both. 

b. Submit any Information necessary to review 
adequately the proposed permit. 

c. Process the permit under the public comment 
procedures in § 120-08-0523 except for minor permit 
modifications. 

4. If, within 90 days after the date of an objection 
under subdivision C 1 of this section, the board fails 
to revise and submit a proposed permit in response to 
the objection, the administrator will issue or deny the 
permit in accordance with the requirements of 40 
CFR Part 71. 

D. Public petitions to the administrator. 

1. If the administrator does not object in writing 
under subsection C of this section, any person may 
petition the administrator within 60 days after the 
expiration of the 45-day review period for the 
administrator to make such objection. 

2. Any such petition shall be based only on objections 
to the permit that were raised with reasonable 
specificity during the public comment period provided 
for in § 120-08-0523, unless the petitioner demonstrates 
that it was impracticable to raise such objections 
within such period, or unless the grounds for such 
objection arose after such period. 

3. If the administrator objects to the permit as a 
result of a petition filed under subdivision D 1 of this 
section, the board shall not issue the permit until the 
objection has been resolved, except that a petition for 
review does not stay the effectiveness of a permit or 
its requirements if the permit was Issued after the 
end of the 45-day review period and prior to an 
objection by the administrator. 

4. If the board has issued a permit prior to receipt of 
an objection by the administrator under subdivision D 
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1332214 Asbestos 1 of this section, the administrator will modify, 
terminate, or revoke such permit, and shall do so 
consistent with the procedures in § 120-08-0520 D 4 or 
D 5 a and b except in unusual circumstances, and the 
board may thereafter issue only a revised permit that 
satisfies the administrator's objection. In any case, the 
source will not be in violation of the requirement to 
have submitted a timely and complete application. 

71432 Benzene (including benzene from gasoline) 

E. Prohibition on default issuance. 

No permit (including a permit renewal or modification) 
shall be issued by the board until affected states and the 
administrator have had an opportunity to review the 
proposed permit as required under this section. 

I. General. 

APPENDIX U 
HAZARDOUS AIR POLLUTANTS 

A. Section II designates hazardous air pollutants for the 

92875 Benzidine 

98077 Benzotrichloride 

100447 Benzyl chloride 

92524 Biphenyl 

117817 Bis(2-ethylhexyl)phthalate (DEHP) 

542881 Bis(chloromethyl)ether 

75252 Bromoform 

106990 1,3-Butadiene 

156627 Calcium cyanamide 

purposes of Rules 8-5 and 8-6. 105602 caprolactam 

B. The number to the left of each chemical name in 133062 Caplan 
section II of this appendix is the Chemical Abstract 
Service (CAS) number for that substance. Chemical names 63252 carbaryl 
not indicating a unique substance have not been assigned 
CAS numbers (compounds, coke oven emissions, glycol 75150 Carbon disulfide 
ethers, fine mineral fibers, polycyclic organic matter, and 
radlonuclides). The definitions of glycol ethers and all 56235 carbon tetrachloride 
chemical compounds (unless otherwise specified) include 
any unique substance that contains the named chemical 463581 Carbonyl sulfide 
(i.e., antimony, arsenic, etc.) as part of the structure of 
that substance. 120809 Catechol 

II. List of hazardous air pollutants. 133904 Chloramben 

75070 Acetaldehyde 57749 Chlordane 

60355 Acetamide 7782505 Chlorine 

75058 Acetonitrile 79118 Chloroacetic acid 

53963 2~Acetylaminofluorene 532274 2-Chloroacetophenone 

107028 Acrolein 108907 Chlorobenzene 

79061 Acrylamide 510156 Chlorobenzilate 

79107 Acxyltc acid 67663 Chloroform 

107131 Acrylonitrile 107302 Chloromethyl methyl ether 

107051 Allyl chloride 126998 Ch/oroprene 

92671 4-Aminobiphenyl 1319773 Cresols/Cresy/ic acid (isomers and mixture) 

62533 Aniline 95487 a-Cresol 

90040 o-Anisidine 108394 m-Cresol 
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106445 p-Cresol 

98828 Cumene 

94757 2,4-D, salts and esters 

3547044 DDE 

334883 Dlazomethane 

132649 Dibenzofurans 

96128 1,2-Dibromo-3-chloropropane 

84742 Dibutylphthalate 

106467 1,4-Dichlorobenzene(p) 

91941 3,3-Dichlorobenzidene 

111444 Dichloroethyl ether (Bis(2-chloroetbyl)ether) 

542756 1,3-Dich!oropropene 

62737 Dichlorvos 

111422 Dlethanolamine 

121697 N,N·Diethyl aniline (N,N-Dimethylaniline) 

64675 Diethyl sulfate 

119904 3,3-Dimethoxybenzidlne 

60117 Dimethyl aminoazobenzene 

119937 3,3'-Dimethyl benzidine 

79447 Dimethyl carbamoyl chloride 

68122 Dimethyl formamide 

57147 1,1-Dimethyi hydrazine 

131113 Dimethyl phthalate 

77781 Dimethyl sulfate 

534521 4,6-Dinitro-o-cresol, and salts 

51285 2,4-Dinitrophenol 

121142 2,4-Dinltrotoluene 

123911 1,4-Dioxane (1,4-Diethyleneoxide) 

122667 1,2-Dipilenylhydrazlne 

106898 Eplchlorohjdrin (1-Chloro-2,3-epoxypropane) 

106887 1,2-Epoxybutane 

140885 Ethyl aczylate 

I 00414 Ethyl benzene 

51796 Ethyl carbamate (Urethane) 

75003 Ethyl chloride (Chloroethane) 

106934 Ethylene dlbromide (Dibromoethane) 

107062 Ethylene dichloride (1,2-Dichloroethane) 

107211 Ethylene glycol 

151564 Ethylene Imine (Azlridine) 

75218 Ethylene oxide 

96457 Ethylene thiourea 

75343 Ethylidene dichloride (I,l·Dichloroethane) 

50000 Formaldehyde 

76448 Heptachlor 

118741 Hexachlorobenzene 

87683 Hexachlorobutadlene 

77474 Hexachlorocyclopentadiene 

67721 Hexachloroethane 

822060 Hexamethylene-1,6-diisocyanate 

680319 Hexamethylphosphoramide 

110543 Hexane 

302012 Hydrazine 

7647010 Hydrochloric acid 

7664393 Hydrogen fluoride (hydrofluoric acid) 

7783064 Hydrogen sulfide 

123319 Hydroqulnone 

78591 Isophorone 

58899 Lindane (all isomers) 

108316 Maleic anhydride 

67561 Methanol 

72435 Methoxychlor 

74839 Methyl bromide (Bromomethane) 
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74873 Methyl chloride (Chloromethane) 

71556 Methyl chloroform (1,1,1-Trichloroethane) 

78933 Methyl ethyl ketone (2-Butanone) 

60344 Methyl hydrazlne 

74884 Methyl iodide (Iodomethane) 

108101 Methyl Isobutyl ketone (Hexone) 

624839 Methyl Isocyanate 

80626 Methyl methacrylate 

1634044 Methyl tert butyl ether 

101144 4,4-Methylene bls(2-chloroanlllne) 

75092 Methylene chloride (Dichloromethane) 

101688 Methylene dlphenyl dllsocyanate (MDI) 

101779 4,4'-Methylenedlanlllne 

91203 Naphthalene 

98953 Nitrobenzene 

92933 4-Nitroblphenyl 

100027 4-Nitrophenol 

79469 2-Nitropropane 

684935 N-Nitroso-N-methylurea 

62759 N-Nitrosodlmethylamlne 

59892 N-Nitrosomorpholine 

56382 Parathion 

82688 Pentachloronitrobenzene (Quintobenzene) 

87865 Pentachlorophenol 

108952 Phenol 

106503 p-Phenylenediamine 

75445 Phosgene 

7803512 Phosphine 

7723140 Phosphorus 

85449 Phthalic anhydride 

1336363 Polychlorinated biphenyls (Aroclors) 
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1120714 1,3-Propane sultone 

57578 beta-Proplolactone 

123386 Proplonaldehyde 

114261 Propoxur (Baygon) 

78875 Propylene dichloride (1,2-Dichloropropane) 

75569 Propylene oxide 

75558 1,2-Propylenimine (2-Methyl azirldlne) 

91225 Quinoline 

I 06514 Quinone 

100425 Styrene 

96093 Styrene oxide 

1746016 2,3, 7,8-Tetrachlorodlbenzo-p-dioxin 

79345 1,1,2,2-Tetrachloroethane 

127184 Tetrachloroethylene (Perchloroethylene) 

7550450 Titanium tetrachloride 

108883 Toluene 

95807 2,4-Toluene diamine 

584849 2,4-Toluene diisocyanate 

95534 0-Toluidine 

8001352 Toxaphene (chlorinated camphene) 

120821 1,2,4-Trichlorobenzene 

79005 1,1,2-Trichloroethane 

79016 Trichloroethylene 

95954 2,4,5-Trichlorophenol 

88062 2,4,6-Trichlorophenol 

121448 Triethylamine 

1582098 Trifluralin 

540841 2,2,4-Trimethylpentane 

108054 Vinyl acetate 

593602 Vinyl bromide 

75014 Vinyl chloride 
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75354 Vinylidene chloride (l,l·Dichloroethylene) 

1330207 Xylenes (isomers and mixture) 

95476 ().Xylenes 

I 08383 m·Xylenes 

106423 p·Xylenes 

Antimony compounds 

Arsenic compounds (inorganic including arsine) 

Beryllium compounds 

cadmium compounds 

Chromium compounds 

Cobalt compounds 

Coke oven emissions 

Cyanide compounds ' 

Glycol ethers ' 

Lead compounds 

Manganese compounds 

Mercury compounds 

Fine mineral fibers ' 

Nickel compounds 

Polycyclic organic matter ' 

Radionuclides (including radon) 

Selenium compounds 

' X'CN where X • H' or any other group where a formal 
dissociation may occur; for example, KCNor Ca(CN)2. 

• Includes mono- and df-ethers of ethylene glycol, 
diethylene glycol, and trietbylene glycol R- (OCH2CH2)n·OR' 
where 

n•1,2,or3 

R • alkyl or aryl groups 

R' • R, H, or groups which, when removed, yield glycol 
ethers with the structure: R-(OCH2CH)n-OH. Polymers are 
excluded from the glycol category. 

Includes mineral tiber emission.s· from facilities 
manufacturing or processing glass, rock, or slag fibers (or 
other mineral-derived fibers) of average diameter one 
micrometer or less. 

• Includes organic compounds with more than one benzene 
ring, and which have a boiling point greater than or equal to 
100" c. 

I. General. 

APPENDIX V 
TOXIC POLLUTANTS 

A. Section II designates toxic pollutants for the purpose 
of Rule 8·5. 

B. The number to the left of each chemical name in 
Section !I B of this appendix is the Chemical Abstract 
Service (CAS) number for that substance. Chemical names 
not indicating a unique substance have not been assigned 
CAS numbers (zinc compounds). The definition of all 
chemical compounds (unless otherwise speczfied) include 
any unique substance that contains the named chemical 
(i.e., antimony, arsenic, etc) as part of the structure of 
that substance. 

II. List of toxic pollutants. 

A. The hazardous air pollutants listed in Appendix U, 
Section /!. 

B. The following pollutants: 

64197 Acetic acid 

67641 Acetone 

7429905 Aluminum (fume or dust) 

1344281 Aluminum oxide 

7664417 Ammonia 

1336216 Ammonium hydroxide 

6"484522 Ammonium nitrate (solution) 

120127 Anthracene 

Barium compounds 

103231 Bis(2-ethylhexyl) adipate 

111762 2·Butoxy ethanol 

141322 Butyl acrylate 

71363 n·Butyl alcohol 

123728 Butyraldehyde 

1305788 Calcium oxide 

l0049044 Chlorine dioxide 
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65996932 Coal tar pitch volatiles 

Copper and copper compounds 

110827 Cyc/ohexane 

1163I95 Decabromodiphenyl oxide 

117817 Di(2-Ethylhexyl) phthalate 

60297 Diethyl ether 

84662 Diethyl phthalate 

I27I95 Dimethyl acetamide 

117840 n-Dioctyl phthalate 

Dioxins 

64I75 Ethanol 

110805 2-Ethoxy ethanol 

74851 Ethylene 

I07073 Ethylene chlorohydrin 

980 II Furfural 

78842 lsobutyraldehyde 

67630 Isopropyl alcohol 

7784409 Lead arsenate 

96333 Methyl acrylate 

101688 Methylenebis (phenylisocyanate) 

9I598 beta-Napthylamine 

13463393 Nickel carbonyl 

7697372 Nitric acid 

55630 Nitroglycerin 

7664382 Phosphoric acid 

11507 I Propylene 

110861 Pyridine 

7 440224 Silver 

7664939 Sulfuric acid 

I002IO Terephthalic acid 

9I087 2,6-Toluene diisocyanate 
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7440622 Vanadium (fume or dust) 

7 440666 Zinc (fume or dust) 

Zinc compounds 

APPENDIX W 
INSIGNIFICANT ACTIVITIES 

I. General. 

A. For the purposes of Rules 8-5, 8.fi and 8-7, 
insignificant activities shall be those activities listed in 
Section II of this appendix. There are two categories of 
insignificant activities as follows: 

1. Insignificant emiSsions units. This category includes 
emz'ssions units that are deemed insignificant because 
they are sufficiently small so as to be considered 
insignificant for the purpose of identifying the 
emissions units in permit applications. Emissions units 
in this category are not required to be included in 
permit applications submitted pursuant to Rule 8-5 or 
Rule 8-7. Insignificant activities falling into this 
category are listed in Section II A of this appendix. 

2. Emissions units with insignificant emissions levels. 
This category includes emissions units, other than 
those in Section I A I of this appendix, that are 
deemed insignificant because they have emissions 
levels sufficiently small so as to be considered 
insignificant for the purpose of quantifying the 
emissions from the emiSsions units in a permit 
application. Emissions units emitting at these 
insignificant levels are required to be identified by 
listing them as insignificant emissions units in the 
permit application submitted pursuant to Rule 8-5 or 
Rule 8-7. The list of insignificant emissions units shall 
also specify the pollutant or pollutants emitted at 
insignificant emissions levels for each emissions unit 
on the list. However, information on the amount of 
emissions from these units is not required to be 
provided. Insignificant activities in this category are 
listed in Section II B of this appendix. 

II. Insignificant activities. 
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A. Insignificant emissions units. 

I. Gas flares or flares used solely to indicate danger 
to the public. 

2. Comfort air conditioning or ventilation systems not 
used to remove air contaminants generated by or 
released from specific units of equipment. 

3. Indoor or outdoor kerosene heaters. 

4. Space heaters operating by direct heat transfer, 
including portable heaters which can reasonably be 
carried and relocated by an employee. 
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5. Office activities and the equipment and implements 
used to carry out these activities, such as typewriters, 
pn"nters, and pens. 

6. Interior maintenance activities and the equi'pment 
and supplies used to carry out these activities, such 
as janitorial cleaning products and air fresheners, but 
not cleaning of production equipment. 

7. Architectural maintenance and repair activities 
conducted to take care of the buildings and structures 
at the facility, including · repainting, reroofing and 
sandblasting, where no structural repairs are made in 
conjunction with the installation of new or permanent 
facilities. 

8. Exterior maintenance activities conducted to take 
care of the grounds of the source, including lawn 
maintenance. 

9. Bathroom and locker room ventilation and 
maintenance. 

10. Copying and duplication activities for internal use 
and support of office activities at the source. 

11. Blueprint copiers and photographic processes used 
as an auxiliary to the principal equipment at the 
source. 

12. Equipment on the premises of industrial and 
manufacturing operations used solely for the purpose 
of preparing food for human consumption. 

13. Laundry operations that service uniforms or other 
clothing used at industrial facilities. 

14. Safety devices, if associated with a permitted 
emissz''ons source. 

15. Air contaminant detectors or recorders, 
combustion controllers or shutoffs. 

16. Brazing, soldering or welding equipment used as 
an auxiliary to the principal equipment at the source. 

17. Portable generators. 

18. The engine of any vehicle, including but not 
limited to any marine vessel, any vehicle running 
upon rails or tracks, any motor vehicle, any forklift, 
any tractor, or any mobile construction equipment. 

19. Firefighting equipment and the equipment used to 
train firefighters. 

20. Laboratories used solely for the purpose of quality 
control or environmental compliance testing that are 
associated with manufacturing, production or other 
industrial or commercial facilities. 

21. Laboratories in primary and secondary schools 
and in schools of higher education used for 
instructional purposes. 

B. Emissions units, other than those listed in Section II 
A of this appendix, with insignificant emissions levels. 

1. Emissions units with uncontrolled emissions of 1 
ton per year or less of nitrogen dioxide, sulfur 
dioxide, particulate matter (PM10), or volatile organic 
compounds. 

2. Emissions units with uncontrolled emissions of 10 
tons per year or less of carbon monoxide. 

3. Emissions units with uncontrolled emissions of 12 
pounds per year or less of lead. 

4. Emissions units with uncontrolled emissions of 100 
pounds per year or less of any Class I or I1 substance 
subject to a standard promulgated under or 
established by Title VI of the federal Clean Air Act 
concerning stratospheric ozone protection. 

5. Emissions units with uncontrolled emissions of 
hazardous air pollutants or toxic pollutants or both at 
or below the emissions thresholds in Table W-1. 

TABLE W-1 
Thresholds for De Minimis Emissions of Hazardous 

Air Pollutants and Toxic Pollutants 

Air Pollutant Emissions Threshold 
(pounds per year) 

Acrylamide 

Benzidine 

Beryllium and beryllium compounds 

Bis(chlorometbyl) ether 

Total dioxins and furans 
(includes Dibenzofurans, Dioxins, 
and 2,3,7,8-Tetrachlorodibenzo·p·dioxin) 

Hexamethylene-l,B·diisocyanate 

Hexavalent chromium compounds 

Hydrazine 

Mercury and mercury compounds 

N·Nitrosodimetbylamine 

Zinc compounds and zinc fume or dust 

Any Table W-2 air pollutant 

Any Table W-3 air pollutant 

Any Table W-4 air pollutant 

Any Table W-5 air pollutant 

Any Table W-6 air pollutant 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

none 

1.0 

2.0 

20.0 

100.0 

200.0 
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Any Table W-7 sir pollutant 

Any other toxic or hazardous air pollutant 

TABLE W-2 

Arsenic and arsenic compounds 

Asbestos 

Cadmium and cadmium compounds 

Cobalt and cobalt compounds 

Bis(2-ethylhexyl) adipate 

1,2-Dibromo-3-chloropropane 

Ethylene chlorohydrin 

Hexamethylene-1,6-diisocyanate 

Methyl isocyanate 

Methylene diphenyl diisocyanate (MD1) 

Methylenebis (phenylisocyanate) 

beta-Napthylamine 

2-Nitropropane 

2,4-Toluene diisocyanate 

Vanadium (fume or dust) 

Acrolein 

o-Anisidine 

p-Anisidine 

Anthracene 

Antimony compounds 

Arsine 

1, 3-Butadiene 

Calcium cyanamide 

Chlordane 

Chlorine dioxide 

2~hloroacetophenone 

TABLE W-3 

400.0 

1000.0 

Chromium and chromium compounds, except hexavalent 
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chromium 

Coal tar pitch volatiles 

Diazomethane 

Dichloroethyl ether (Bis(2-chloroethyl)ether) 

Dimethyl sulfate 

4,6-Dinitro-o-cresol, and salts 

2,4-Dinitrophenol 

1,2-Diphenylhydrazine 

Ethylene dibromide (Dibromoethane) 

Formaldehyde 

Heptachlor 

Hexachlorobutadiene 

Hexachlorocyc/opentadiene 

Lead arsenate 

Lead and lead compounds 

Lindane (all isomers) 

Methyl hydrazine 

4,4-Methylene bis(2-chloroani/ine) 

Nickel carbonyl 

Nitroglycerin 

Parathion 

Pentach/oronitrobenzene (Quintobenzene) 

Pentachlorophenol 

p-Phenylenediamine 

Phosgene 

Phosphine 

Phosphorus 

Polychlorinated biphenyls ( Aroc/ors) 

Polycyclic organic matter 

Propoxur (Baygon) 

Quinoline 

Monday, December 27, 1993 

1569 



Proposed Regulations 

Quinone 

Selenium compounds 

Silver 

I, 1,2,2-Tetrachloroethane 

2,4-To/uene diamine 

Toxaphene (chlorinated camphene) 

TABLE W-4 

Acrylonitrile 

Allyl chloride 

Ammonium hydroxide 

Biphenyl 

n-Buty/ alcohol 

Calcium oxide 

Capro/actum 

Chlorine 

Copper and copper compounds 

Dich/orvos 

1,1-Dimethy/ hydrazine 

2,4-Dimlroto/uene 

n-Diocty/ phthalate 

Ethylene dibromide (Dibromoethane) 

Ethylene imine ( Aziridine) 

Ethylene oxide 

Hydrochloric acid 

Hydrogen fluoride (hydrofluoric acid) 

Hydroquinone 

Maleic anhydride 

4,4'-Methy/enediani/ine 

Nickel and nickel compounds, except for nickel carbonyl 

Phosphoric acid 

beta-Propiolactone 

Sulfuric acid 

Terephthalic acid 

Vinyl chloride 

Vinylidene chloride (1,1-Dich/oroethylene) 

TABLE W-5 

Acrylic acid 

Barium compounds 

Benzyl chloride 

Bi/(2-ethylhexy/)phthalate (DEHP) 

Bromoform 

Capt an 

Carbaryl 

Chloroform 

Cyanide compounds 

Decabromodiphenyl oxide 

Dibutylphthalate 

1,3-Dich/oropropene 

Diethyl phthalate 

Di(2-Ethylhexyl) phth/ate 

Dimethyl phthalate 

Ethylene dichloride 

Manganese compounds 

Nitric acid 

Nitrobenzene 

Phthalic anhydride 

1,2-Propylenimine (2-Methyl aziridine) 

TABLE W-6 

Aluminum (fume or dust) 

Aluminum oxide 

Aniline 

Carbon tetrachloride 
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2,4-D, salts and esters 

Dtethanolamine 

Epichlorohydrin ( 1-<:hloro-2,3-epoxypropane) 

Fine mineral fibers 

Furfural 

Hexachloroethane 

Methoxychlor 

Methyl iodide (Iodomethane) 

Tetrachloroethylene (Perchloroethylene) 

a-Toluidine 

1, 1,2-Trichloroethane 

Vinyl bromide 

Zinc (fume or dust) 

Zinc compounds 

Acetic acid 

Ammonia 

Benzene 

Carbon disulfide 

Catechol 

TABLE W-7 

Cresols/Cresylic acid (isomers and mixture) 

o.Cresol, m-<:resol, p.Cresol 

N,N-Diethyl aniline (N,N-Dimethylani/ine) 

Dimethyl formamide 

2-Ethoxy ethanol 

Ethyl acrylate 

Ethylene glycol 

Hydrogen sulfide 

Isophorone 

2-Methoxy ethanol 

Methyl bromide (Bromomethane) 
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Phenol 

Pyridine 

Trichloroethylene 

NOTICE: The form used in administering the Regulations 
for the Control and Abatement of Air Pollution (Revision 
JJ - Federal Operating Permits for Stationary Sources) is 
not being published due to the number of pages; however, 
the name of the form is listed below. The form is 
available for public inspection at the State Air Pollution 
Control Board, 629 East Main Street, Richmond, Virginia, 
23240 or at the Office of the Registrar of Regulations, 
General Assembly Building, 910 Capitol Square, 2nd Floor, 
Room 262, Richmond, Virginia 23219. 

Permit Application General Information, Form AOP1 
(Revised 10/93) 

VA.R. Doc. No. R94-333; Filed December 8 1993, ll:32 a.m. 

******** 
Title Qf Regulation: VR 120-01. Regulations lor the 
Control and Abatement of Air Pollution (Revision KK -
Permit Program Fees for Stationary Sources). 

Statutory Authority: §§ 10.1-1308 and 10.1-1322 of the Code 
of Virginia. 

Public Hearing Dates: 
February 1, 1994 - 8 p.m. 
February 3, 1994 - 8 p.m. 
February 8, 1994 - 8 p.m. 
February 9, 1994 - 8 p.m. 
February 10, 1994 - 8 p.m. 
Written comments may be submitted until close of 
business on February 25, 1994. 

(See Calendar of Events section 
for additional information) 

Puroose: The purpose of the regulation is to require 
owners of stationary sources of air pollution to pay permit 
program fees in order to generate revenue sufficient to 
cover all reasonable direct and indirect costs of the 
permit program. The proposal is being promulgated to 
comply with the permit fee requirements of Title V of the 
federal Clean Air Act and of § 10.1-1322 of the Code of 
Virginia. 

Substance· The major provisions of the proposal are 
summarized below. 
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1. With a few exceptions, annual em1ss10ns fees will 
be assessed against all sources of air pollution subject 
to Virginia's permit requirements, including small 
sources receiving state operating permits. Initial bills 
will be mailed to source owners within 60 days after 
the effective date of this rule. 
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2. Sources that began initial operation during the 
calendar year preceding the year in which the annual 
fee is assessed will be exempt for that year. No fee 
will be assessed for that portion of emissions in excess 
of 4,000 tons per year of any regulated air pollutant. 

3. The pollutants subject to the fees are the designated 
pollutants regulated under New Source Performance 
Standards (§ Ill of the Clean Air Act), the hazardous 
pollutants regulated under § !12 of the Clean Air Act, 
and the criteria pollutants regulated under National 
Ambient Air Quality Standards (excluding carbon 
monoxide but including the ozone precursors nitrogen 
oxides and volatile organic compounds). 

4. The costs to be covered by the fees are the 
reasonable direct and indirect costs required to 
develop, administer, and enforce the permit program; 
and to develop and administer the Small Business 
Technical and EnvircL.mental Compliance Assistance 
Program established pursuant to the provisions of § 
!0.1-1323 of the Code of Virginia. 

5. The annual permit program fee shall not exceed a 
base year amount of $25 per ton of actual emissions 
using 1990 as the base year and shall be adjusted 
annually by the Consumer Price Index. 

Issues· The primary advantages and disadvantages of 
implementation and compliance with the regulation by the 
public and the department are discussed below. 

1. Public: Permit fees charged for emissions may 
provide an incentive to stationary sources to keep 
their emissions as low as possible, thus reducing air 
pollution, a source of significant damage to health and 
property. The charging of permit fees also allows the 
costs of the air quality programs to be paid for 
directly by those who create the pollution, rather than 
indirectly through the state taxation system. On the 
other hand, in order to comply with this regulation, 
sources will need to invest substantial amounts of 
money. 

2. Department: The regulation will be an advantage to 
!he department because it will provide the necessary 
funding to develop and operate the permit program 
and the Small Business Technical and Environmental 
Cmhpliance Assistance Program. On the other hand, 
the department will need to acquire additional staff 
and invest substantial amounts of time and resources 
in training, enforcement, and other related activities. 

~ The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law 
(Title 10.1, Chapter 13 of the Code of Virginia), 
specifically § 10.1-1308 which authorizes the board to 
promulgate regulations abating, controlling and prohibiting 
air pollution in order to protect public health and welfare. 
Section 10.1-!322 of this same law authorizes the State Air 
Pollution Control Board to provide for the annual 

collection of permit program lees from air pollution 
sources. 

Localities Affected: There is no locality which will bear 
any identified disproportionate material impact due to the 
proposed regulation which would not be experienced by 
other localities. 

Impact The cost to the affected entities will vary 
significantly, increasing in proportion to the amount of 
pollutant actually emitted. Preliminary estimates show that 
about two-thirds of Virginia's sources emil 10 tons or less 
per year, so the annual fee for each of these sources 
would be $250 or less (plus CP! adjustment and 
administrative costs). 01 the 90 largest sources with 
emissions subject to fees, preliminary estimates show that 
the fee range would be approximately $13,000 to $360,000 
(plus CPI adjustment and administrative costs). 

Preliminary estimates show that the agency's direct and 
indirect costs for administering the permit program may 
total approximately $9.3 million. The source of this money 
must be the fee revenue collected pursuant to the 
regulation. The other sources of department funds-the 
general fund and the grant money provided by the U.S. 
Environmental Protection Agency under § 105 of the 
federal Clean Air Act-may not be used to carry out this 
regulation. 

Comparison with Federal Requirements: The regulation 
exceeds the federal mandates for stringency in two 
provisions. The first provision is in the inclusion of small 
sources in the list o! sources subject to fees. By issuing 
state operating permits to small sources, !he department 
can help them escape the burden of the Title v permit 
requirements by limiting their potential to emit. The fees 
paid by the small sources w!ll defray the cost of issuing 
these permits. 

The second provision is in the collection of fees prior to 
EPA's approval o! the program. The operating permit 
regulation provides for applications to be submitted to the 
department between September 15 and November 15, 1994. 
In order to begin processing these applications upon EPA's 
approval, the department must hire and train additional 
staff to be in place by that time. The early collection of 
fees will allow lor the timely hiring of the additional staff. 

Location Qf Proposal: The proposal, an analysis conducted 
by the department (including a statement of purpose, a 
statement of estimated impact of the proposed regulation, 
an explanation of need for the proposed regulation, an 
estimate of the impact of the proposed regulation upon 
small businesses, and a discussion of alternative 
approaches) and any other supporting documents may be 
examined by the public at the department's Air Programs 
Section (Eighth Floor, 629 East Main Street, Richmond, 
Virginia) and at any of the department's regional offices 
(listed below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of !he public comment period. 
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Department of Environmental Quality 
Abingdon Virginia Air Regional Office 
121 Russell Road 
Abingdon, Virginia 24210 
Ph: (703) 676-5482 

Department of Environmental Quality 
Roanoke Air Regional Office 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 24Ql9 
Ph: (703) 561-7000 

Department of Environmental Quality 
Lynchburg Air Regional Office 
7701-03 Timberlake Road 
Lynchburg, Virginia 24502 
Ph: (804) 582-5120 

Department of Environmental Quality 
Fredericksburg Air Regional Office 
300 Central Road, Suite B 
Fredericksburg, Virginia 22401 
Ph: (703) 899-4600 

Department of Environmental Quality 
Richmond Air Regional Office 
Arboretum V, Suite 250 
9210 Arboretum Parkway 
Richmond, Virginia 23236 
Ph: (804) 323-2409 

Department of Environmental Quality 
Hampton Roads Air Regional Office 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 23320-2168 
Ph: (804) 424-6707 

Department of Environmental Quality 
Northern Virginia Air Regional Office 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 22150 
Ph: (703) 644-0311 

Summary: 

The regulation amendments concern provisions 
covering permit program fees for stationary sources 
and are summan'zed below: 

]_ With a few exceptions, annual emissions fees will 
be assessed against all sources of air pollution subject 
to Virginia's permit requirements, including small 
sources receiving state operating permits. Initial bills 
will be mailed to source owners within 60 days after 
the effective date of this rule. 

2. Sources that began initial operation during the 
calendar year preceding the year in which the annual 
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fee is assessed will be exempt for that year. No fee 
will be assessed for that portion of emissions in 
excess of 4, 000 tons per year of any regulated air 
pollutant. 

3. The pollutants subject to the fees are the 
designated pollutants regulated under New Source 
Performance Standards (§ 111 of the Clean Air Act), 
the hazardous pollutants regulated under § 112 of the 
Clean Air Act, and the criteria pollutants regulated 
under National Ambient Air Quality Standards 
(excluding carbon monoxide but including the ozone 
precursors nitrogen oxides and volatz1e organic 
compounds). 

4. The costs to be covered by the fees are the 
reasonable direct and indirect costs required to 
develop, administer, and enforce the permit program; 
and to develop and administer the Small Business 
Technical and Environmental Compliance Assistance 
Program established pursuant to the provisions of § 
10.1-1323 of the Code of Virginia. 

5. The annual permit program fee shall not exceed a 
base year amount of $25 per ton of actual emissions 
using 1990 as the base year and shall be adjusted 
annually by the Consumer Pn'ce Index. 

VR 120-01. Regulations for the Control and Abatement ol 
Air Pollution (Revision KK - Permit Program Fees for 
Stationary Sources). 

PART VIII. 
PERMIT PROGRAM FEES FOR STATIONARY 

SOURCES (RULE 8-8). 

§ 120-{)8.0601. Applicability. 

A. Except as provided in subsection C of this section, 
the provisions of this rule apply to the following 
stationary sources: 

1. Any major source. 

2. Any source, including an area source, subject to 
the provisions of Parts IV and V adopted pursuant to 
§ 111 of the federal Clean Air Act. 

3. Any source, including an area source, subject to 
the provisions of Part VI adopted pursuant to § 112 
of the federal Clean Air Act. 

4. Any affected source. 

5. Any other source subject to the permit 
requirements of Rule 8-5 or § 120.08-{)4. 

B. The provisions of this rule apply throughout the 
Commonwealth of Virginia. 

C. The provisions of this rule shall not apply to the 
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following: 

1. All sources and source categories that would be 
subject to this rule solely because they are subject to 
the provisions of 40 CFR Part 60, Subpart AAA 
(standards of performance for new residential wood 
heaters), as prescribed in Rule 5-5, 

2. All sources and source categories that would be 
subject to this rule solely because they are subject to 
the provisions of 40 CFR Part 61, Subpart M, § 
61.145 (national emission standard for hazardous air 
pollutants for asbestos, standard for demolition and 
renovation), as prescribed in Rule 6-1. 

3. Any source issued a permit under § 120-D8-D1, § 
120-D8-D2, or § 120-D8-D3 that began initial operation 
during the calendar year preceding the year in which 
the annual permit program fee is assessed. 

4. That portion of emissions in excess of 4,000 tons 
per year of any regulated air pollutant emitted by 
any source otherwise subject to an annual permit 
program fee. 

5. During the years 1995 through 1999 inclusive, any 
affected unit under § 404 of the federal Clean Air Act 
(phase I sulfur dioxide requirements), 

6. Any emissions unit within a stationary source 
subject to this rule that is identified as being an 
insignificant activity in Appendix W. 

§ 120-D8-D602. Definitions. 

A. For the purpose of this rule and subsequent 
amendments or any orders issued by the board, the words 
or phrases shall have the meaning given them in 
subsection C of this section. 

B. All words and phrases not defined in subsection C of 
this section shall have the meaning given them in Part !, 
unless otherwise required by context. 

C. Terms defined. 

"Actual emissions" means the actual rate of emissions 
in tons per year of any regulated air pollutant emitted 
from a source subject to this rule over the preceding 
calendar year. Actual emiSsions may be calculated 
according to any method acceptable to the department 
and may use the source's actual operating hours, 
production rates, in-place control equipment, and types of 
materials processed, stored, or combusted during the 
preceding calendar year. 

'~Affected source" means a source that includes one or 
more affected units. 

'
1Af/ected unit" means a unit that is subject to any 

federal acid rain emissions reductiOn requirement or 

limitation under Title IV of the federal Clean Air Act. 

"Area source" means any stationary source that is not 
a major source. For purposes of this section, the phrase 
"area source" shall not include motor vehicles or nonroad 
vehicles. 

"Hazardous air pollutant" means an air pollutant to 
which no ambient air quality standard is applicable, 
which causes or contributes to air pollution which may 
reasonably be anticipated to result in an increase in 
mortality or an increase in serious irreversible or 
incapacitating reversible illness, and which is designated 
as such as Appendix U. 

"Major source" means: 

a. For hazardous air pollutants other than 
radionuclides, any stationary source that emits or has 
the potential to emit, in the aggregate, I 0 tons per 
year or more of any hazardous air pollutant or 25 
tons per year or more of any combination of 
hazardous air pollutants. Notwithstanding the 
preceding sentence, emissions from any oil or gas 
exploration or production well (with its associated 
equipment) and emissions from any pipeline 
compressor or pump station shall not be aggregated 
with emissions from other similar units, whether or 
not such units are in a contiguous area or under 
common control, to detennine whether such units or 
stations are major sources. 

b. For air pollutants other than hazardous air 
pollutants, any stationary source that directly emits 
or has the potential to emit 100 tons per year or 
more of any air pollutant (including any major source 
of fugitive emissions of any such pollutant). The 
fugitive emissions of a stationary source shall not be 
considered in determining whether it is a major 
stationary source, unless the source belongs to one of 
the following categories of stationary source: 

( 1) Coal cleaning plants (with thermal dryers); 

(2) Kraft pulp mills; 

(3) Portland cement plants; 

( 4) Primary zinc smelters; 

(5) Iron and steel mills; 

(6) Primary aluminum ore reduction plants; 

(7) Primary copper smelters; 

(8) Municipal incinerators capable of charging more 
than 250 tons of refuse per day; 

(9) Hydrofluoric, sulfuric, or nitric acid plants; 
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(10) Petroleum refineries; 

( 11) Lime plants; 

( 12) Phosphate rock processing plants; 

(13) Coke oven batteries; 

( 14) Sulfur recovery plants; 

( 15) Carbon black plants (furnace process); 

( 16) Primary lead smelters; 

(17) Fuel conversion plant; 

( 18) Sintering plants; 

(19) Secondary metal production plants; 

(20) Chemical process plants; 

(21) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input; 

(22) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels; 

(23) Taconite ore processing plants; 

(24) Glass fiber processing plants; 

(25) Charcoal production plants; 

(26) Fossil-fuel-fired steam electric plants of more 
than 250 ml7lion Bntish thermal umts per hour heat 
input; or 

(27) All other stationary source categories subject to 
the provisions of Rule 5-5 or Rule 6-1, but only 
with respect to those air pollutants that have been 
regulated for that category. 

c. For ozone nonattainment areas, any source with 
the potential to emit 100 tons per year or more of 
volatile organic compounds or nitrogen oxides in 
areas classified as "marginal" or "moderate," 50 tons 
per year or more in areas classified as "serious," 25 
tons per year or more in areas classified as "severe," 
and 10 tons per year or more in areas classified as 
"extreme"; except that the references in this 
definition to 100, 50, 25, and 10 tons per year of 
nitrogen oxides shall not apply with respect to any 
source for which the administrator has made a 
finding that requirements under § 182{/) of the federal 
Clean Air Act (NOx requirements for ozone 
nonattainment areas) do not apply. 

"Permit program costs" means all reasonable (direct 
and indirect) costs required to develop, administer, and 
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enforce the permit program; and to develop and 
administer the Small Business Technical and 
Environmental Compliance Assistance Program established 
pursuant to the provisions of § 10.1-1323 of the Code of 
Virginia. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit any air pollutant under its 
physical and operational . design. Any physical or 
operational limitation on the capacity of a source to emit 
an air pollutant, including air pollution control equipment 
and restrictions on hours of operation or on the type or 
amount of material combusted, stored, or processed, shall 
be treated as part of its design if the limitation is state 
and federally enforceable. 

"Regulated air pollutant" means any of the following: 

a. Nitrogen oxides or any volatile organic compound. 

b. Any pollutant for which an ambient air quality 
standard has been promulgated except carbon 
monoxide. 

c. Any pollutant subject to any standard promulgated 
under Parts IV or V as adopted pursuant to the 
requirements of § 111 of the federal Clean Air Act. 

d. Any pollutant subject to a standard promulgated 
under § 112 (hazardous air pollutants) or other 
requirements established under § 112 of the federal 
Clean Air Act, particularly §§ 112{b), 112{d), 112{g,(2), 
112{j), and 112{r). 

"Stationary source" means any building, structure, 
facility or installation which emits or may emit any 
regulated air pollutant. A stationary source shall include 
all of the pollutant-emitting activities which belong to the 
same industrial grouping, are located on one or more 
contiguous or adjacent properties, and are under the 
control of the same persons (or persons under common 
control), except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of 
the same industrial grouping if they belong to the same 
"Major Group" (i.e., if they have the same two-digit code) 
as described in the Standard Industrial Classification 
Manual (see Appendix M). 

§ 12(}{)8.{)603. General. 

A. The owner of any source subject to this rule shall 
pay an annual permit program fee. 

B. Permit program fees collected pursuant to this rule 
for sources subject to Rule 8-5 shall not be used for any 
purpose other than as provided in Title V of the federal 
Clean Air Act and associated regulations and policies. 

§ 12(}{)8.{)604. Annual permit program fee calculation. 

A. The annual permit program fee shall not exceed a 
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base year amount of $25 per ton using I990 as the base 
year and shall be adjusted annually by the Consumer 
Price Index. 

I. The annual permit program fee shall be increased 
(consistent with the need to cover reasonable costs) 
each year by the percentage. if any, by which the 
Consumer Pn'ce Index for the most recent calendar 
year ending before the beginning of such year exceeds 
the Consumer Price Index for the calendar year I989. 
The Consumer Pn'ce Index for any calendar year is 
the average of the Consumer Price Index for all 
urban consumers published by the U.S. Department of 
Labor, as of the close of the I2-month period ending 
on August 3I of each calendar year. 

2. The revision of the Consumer Price Index which is 
most consistent with the Consumer Price Index for 
the calendar year 1989 shall be used. 

B. The annual permit program fee shall be set at a 
level which allows the department to collect an amount 
approximately equal to but not greater than the estimated 
permit program costs. This amount shall be calculated 
annually by the department and may vary depending on 
income and expenses. 

C. The annual permit program fee for each fiscal year 
shall be based on the actual emissions of each regulated 
air pollutant emitted by the source during the preceding 
calendar year. Such emissions shall be determined in a 
manner acceptable to the department. 

§ I2()-{]8-()605. Annual permit program fee payment. 

A. Upon determining that the owner owes an annual 
permit program fee, the department shall mail a bill for 
the fee to that owner no later than June I, or in the case 
of the initial bill no later than 60 days after the effective 
date of this rule. 

B. Within 30 days following the date of the postmark 
on the bill, the owner shall respond in one of the 
following ways: 

I. The owner may pay the fee in full. The fee shall 
be paid by check or money order made payable to 
"Treasurer of Virginia. n 

2. The owner may make a written request to the 
department to authorize an alternative payment 
schedule. The deadline for payment of the fee shall be 
held in abeyance pending the department's response. 

C. Failure of the owner to respond within 90 days 
following the date of the postmark on the bill in one 
of the two ways specified in subsection B of this 
section shall be grounds to institute a collection 
action against the owner by the Attorney General or 
to initiate appropriate enforcement action as provided 
in the Virginia Air Pollution Control Law. 

I. General. 

APPENDIX U 
HAZARDOUS AIR POLLUTANTS 

A. Section II designates hazardous air pollutants for the 
purposes of Rules 8-5 and 8-6. 

B. The number to the left of each chemical name in 
section II of this appendix is the Chemical Abstract 
Service (CA.!iJ number for that substance. Chemical names 
not indicating a unique substance have not been assi'gned 
CAS numbers (compounds, coke oven emissions, glycol 
ethers, fine mineral fibers, polycyclic organic matter, and 
radionuclides). The definitions of glycol ethers and all 
chemical compounds (unless otherwise specified) include 
any unique substance that contains the named chemiCal 
(i.e., antimony, arsenic, etc.) as part of the structure of 
that substance. 

II. List of hazardous air pollutants. 

75070 Acetaldehyde 

60355 Acetamide 

75058 Acetonitrile 

98862 Acetophenone 

53963 2-Acetylaminofluorene 

I07028 Acrolein 

79061 Aery/amide 

79I07 Acrylic acid 

I07131 Acrylonitrile 

I0705I Allyl chloride 

9267I 4-Aminobiphenyl 

62533 Aniline 

90040 o-Anisidine 

I332214 Asbestos 

71432 Benzene (including benzene from gasoline) 

92875 Benzidine 

98077 Benzotrichloride 

I00447 Benzyl chloride 

92524 Biphenyl 

117817 Bis(2-ethylhexyl)phthalate (DEHP) 
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542881 Bis(chloromethyl)ether 

75252 Bromoform 

106990 1,3-Butadiene 

156627 Calcium cyanamide 

105602 Caprolactam 

133062 Caplan 

63252 Carbaryl 

75150 Carbon disulfide 

56235 Carbon tetrachloride 

463581 Carbonyl sulfide 

120809 Catechol 

133904 Chloramben 

577 49 Chlordane 

7782505 Chlorine 

79118 Chloroacetic acid 

53227 4 2-chloroacetophenone 

108907 Chlorobenzene 

510156 Chlorobenzilate 

67663 Chloroform 

107302 Chloromethyl methyl ether 

126998 Chloroprene 

1319773 Cresols/Cresylic acid (isomers and mixture) 

95487 a-Cresol 

I 08394 m-cresol 

106445 p-cresol 

98828 Cumene 

94757 2,4-D, salts and esters 

3547044 DDE 

334883 Diazomethane 

132649 Dibenzofurans 

96128 1,2-Dibromo-3-chloropropane 
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847 42 Dibutylphthalate 

106467 1,4-Dichlorobenzene(p) 

91941 3,3-Dichlorobenzidene 

111444 Dichloroethyl ether (Bis(2-chloroethyl)ether) 

542756 1,3-Dichloropropene 

62737 Dichlorvos 

111422 Diethanolamine 

121697 N,N-Diethyl aniline (N,N-Dimethylaniline) 

64675 Diethyl sulfate 

119904 3,3-Dimethoxybenzidine 

60117 Dimethyl aminoazobenzene 

119937 3,3'-Dimethyl benzidine 

79447 Dimethyl carbamoyl chloride 

68122 Dimethyl formamide 

57147 1,1-Dimethyl hydrazine 

131113 Dimethyl phthalate 

77781 Dimethyl sulfate 

534521 4,6-Dinitro-o-cresol, and salts 

51285 2,4-Dinitrophenol 

121142 2,4-Dinitrotoluene 

123911 1,4-Dioxane (1,4-Diethyleneoxide) 

122667 1,2-Diphenylhydrazine 

106898 Epichlorohydrin (1-chloro-2,3-epoxypropane) 

106887 1,2-Epoxybutane 

140885 Ethyl acrylate 

100414 Ethyl benzene 

51796 Ethyl carbamate (Urethane) 

75003 Ethyl chloride (Chloroethane) 

106934 Ethylene dibromide (Dibromoethane) 

107062 Ethylene dichloride (1,2-Dichloroethane) 

107211 Ethylene glycol 
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151564 Ethylene imine (Aziridine) 

75218 Ethylene oxide 

96457 Ethylene thiourea 

75343 Ethy/idene dichloride (1,1-Dichloroethane) 

50000 Formaldehyde 

76448 Heptachlor 

JJ8741 Hexachlorobenzene 

87683 Hexachlorobutadiene 

77474 Hexachlorocyclopentadiene 

67721 Hexachloroethane 

822060 Hexamethylene-1,6-diisocyanate 

680319 Hexamethylphosphoramide 

110543 Hexane 

302012 Hydrazine 

7647010 Hydrochloric acid 

7664393 Hydrogen fluoride (hydrofluoric acid) 

7783064 Hydrogen sulfide 

123319 Hydroquinone 

78591 /sophorone 

58899 Lindane (all isomers) 

108316 Maleic anhydride 

67561 Methanol 

72435 Methoxychlor 

74839 Methyl bromide (Bromomethane) 

74873 Methyl chloride (Chloromethane) 

71556 Methyl chloroform (1,1,1-Trichloroethane) 

78933 Methyl ethyl ketone (2-Butanone) 

60344 Methyl hydrazine 

74884 Methyl iodide (lodomethane) 

108101 Methyl isobutyl ketone (Hexane) 

624839 Methyl isocyanate 

80626 Methyl methacrylate 

1634044 Methyl tert butyl ether 

101144 4,4-Methylene bi~2-chloroaniline) 

75092 Methylene chloride (Dichloromethane) 

101688 Methylene diphenyl diisocyanate (MDT) 

101779 4,4'-Methylenedianiline 

91203 Naphthalene 

98953 Nitrobenzene 

92933 4-Nitrobiphenyl 

100027 4-Nzlrophenol 

79469 2-Nitropropane 

684935 N-Nitroso-N-methylurea 

62759 N-Nitrosodimethylamine 

59892 N-Nitrosomorpholine 

56382 Parathion 

82688 Pentachloronitrobenzene (Quintobenzene) 

87865 Pentachlorophenol 

108952 Phenol 

106503 p-Phenylenediamine 

75445 Phosgene 

7803512 Phosphine 

7723140 Phosphorus 

85449 Phthalic anhydride 

1336363 Polychlorinated biphenyls ( Aroc/ors) 

1120714 1,3-Propane sultone 

57578 beta-Propiolactone 

123386 Propionaldehyde 

114261 Propoxur (Baygon) 

78875 Propylene dichloride ( 1,2-Dichloropropane) 

75569 Propylene oxide 

75558 1,2-Propylenimine (2-Methyl aziridine) 
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91225 Quinoline 

106514 Quinone 

100425 Styrene 

96093 Styrene oxide 

1746016 2,3,7,8-Tetrachlorodibenzo-p-dioxin 

79345 1,1,2,2-Tetrachloroethane 

127184 Tetrachloroethylene (Perchlorof!thylene) 

7550450 Titanium tetrachloride 

108883 Toluene 

95807 2,4-Toluene diamine 

584849 2,4-Toluene diisocyanate 

95534 o-Toluidine 

8001352 Toxaphene (chlorinated camphene) 

120821 1,2,4-Trichlorobenzene 

79005 1, 1,2-Tn'chloroethane 

79016 Trichloroethylene 

95954 2,4,5-Trichlorophenol 

88062 2,4,6-Trichlorophenol 

121448 Triethylamine 

1582098 Trifluralin 

540841 2,2,4-Trimethylpentane 

108054 Vinyl acetate 

593602 Vinyl bromide 

75014 Vinyl chloride 

75354 Vinylidene chloride (1,1-Dichloroethylene) 

1330207 Xylenes (isomers and mixture) 

95476 0-Xylenes 

108383 m-Xylenes 

106423 p-Xylenes 

Antimony compounds 

Arsenic compounds (inorganic including arsine) 
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Beryllium compounds 

Cadmium compounds 

Chromium compounds 

Cobalt compounds 

Coke oven emiSsions 

Cyanide compounds 1 

Glycol ethers ' 

Lead compounds 

Manganese compounds 

Mercury compounds 

Fine mineral fibers 3 

Nickel compounds 

Polycyclic organic matter 4 

Radionuclides (including radon) 

Selenium compounds 

' X'CN where X - H' or any other group where a formal 
dissociation may occur; for example, KCN or Ca(CN)2. 

• Includes mono- and di-ethers of ethylene glycol, 
diethylene glycol, and triethylene glycol R-(OCH2CH2)n-OR' 
where 

n .. 1,2,or3 

R- alkyl or aryl groups 

R' .. R, H, or groups which, when removed, yield glycol 
ethers with the structure: R·(OCH2CH)n·OH. Polymers are 
excluded from the glycol category. 

Includes mineral fiber emissions from facilities 
manufacturing or processing glass, rock, or slag fibers (or 
other mineral-derived fibers) of average diameter one 
micrometer or less. 

• Includes organic compounds with more than one benzene 
ring, and which have a boiling point greater than or equal to 
100" c. 

1. General. 

APPENDIX W 
INS1GNIFICANT ACTIVITIES 

A. For the purposes of Rules 8-5, 8-6 and 8-7, 
insignifz'cant activities shall be those activities listed in 
Section II of this appendix. There are two categories of 
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insignificant activities as follows: 

1. Insignificant emissions units. This category includes 
emissions units that are deemed insignificant because 
they are sufficiently small so as to be considered 
insignificant for the purpose of identifying the 
emissions units in permit applications. Emissions units 
in this category are not required to be included in 
permit applications submitted pursuant to Rule 8-5 or 
Rule 8-7. Insignificant activities falling into this 
category are listed in Section ll A of this appendix. 

2. Emissions units with insignificant emissions levels. 
This category includes emissions units, other than 
those in Section I A 1 of this appendix, that are 
deemed insignificant because they have emissions 
levels sufficiently small so as to be considered 
insignificant for the purpose of quantifying the 
emissions from the emiSsions units in a permit 
application. Emissions units emitting at these 
insignificant levels are required to be identified by 
listing them as insignificant emissions units in the 
permit application submitted pursuant to Rule 8-5 or 
Rule 8-7. The list of insignificant emissions units shall 
also specify the pollutant or pollutants emitted at 
i'nsignificant emissions levels for each emissions unit 
on the list. However, information on the amount of 
emissions from these units is not required to be 
provided. Insignificant activities in this category are 
listed in Section ll B of this appendix. 

ll. Insignificant activities. 

A. Insignificant emissions units. 

1. Gas flares or flares used solely to indicate danger 
to the public. 

2. Comfort air condztioning or ventilation systems not 
used to remove air contaminants generated by or 
released from specific units of equipment. 

3. Indoor or outdoor kerosene heaters. 

4. Space heaters operating by direct heat transfer, 
including portable heaters which can reasonably be 
carried and relocated by an employee. 

5. Office activzties and the equipment and implements 
used to carry out these activities, such as typewriters, 
printers, and pens. 

6. Interior maintenance activities and the equipment 
and supplies used to carry out these activities, such 
as janitorial cleaning products and air fresheners, but 
not cleaning of production equipment. 

7. Architectural maintenance and repair activities 
conducted to take care of the buildings and structures 
at the facility, including repainting, reroofing and 
sandblasting, where no structural repairs are made in 

conjunction with the installation of new or pennanent 
facilities. 

8. Exten'or maintenance activities conducted to take 
care of the grounds of the source, including lawn 
maintenance. 

9. Bathroom and locker room ventilation and 
maintenance. 

10. Copying and duplication activities for internal use 
and support of office activities at the source. 

11. Blueprint copiers and photographic processes used 
as an auxiliary to the principal equipment at the 
source. 

12. Equipment on the premises of industrial and 
manufacturing operations used solely for the purpose 
of preparing food for human consumption. 

13. Laundry operations that service uniforms or other 
clothing used at industrial facilities. 

14. Safety devices, if associated with a permitted 
emissions source. 

15. Air contaminant detectors or recorders, 
combustion controllers or shutoffs. 

16. Brazing, soldering or welding equipment used as 
an auxiliary to the principal equipment at the source. 

17. Portable generators. 

18. The engine of any vehicle, including but not 
limited to any marine vessel, any vehicle running 
upon rails or tracks, any motor vehicle, any forklift, 
any tractor, or any mobz1e construction equipment. 

19. Firefighting equipment and the equipment used to 
train firefighters. 

20. Laboratories used solely for the purpose of quality 
control or environmental compliance testing that are 
associated with manufacturing, production or other 
industrial or commercial facilities. 

21. Laboratories in primary and secondary schools 
and in schools of higher education used for 
instructional purposes. 

B. Emissions units, other than those listed in Section II 
A of this appendix, with insignificant emissions levels. 

1. Emissions units with uncontrolled emissions of one 
ton per year or less of nitrogen dioxide, sulfur 
dioxide, particulate matter (PM10), or volatile organic 
compounds. 

2. Emissions units with uncontrolled emissions of 10 
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tons per year or less of carbon monoxide. 

3. Emissions units with uncontrolled emissions of 12 
pounds per year or less of lead. 

4. Emissions units with uncontrolled emissions of 100 
pounds per year or less of any Class I or II substance 
subject to a standard promulgated under or 
established by Title VI of the federal Clean Air Act 
concerning stratospheric ozone protection. 

5. Emissions units with uncontrolled emissions of 
hazardous air pollutants or toxic pollutants or both at 
or below the emissions thresholds in Table W-1. 

TABLE W-1 
Thresholds for De Minimis Emissions of Hazardous 

Air Pollutants and Toxic Pollutants 

Air Pollutant Emissions Threshold 
(pounds per year) 

Acrylamide none 

Benzidine none 

Beryllium and beryllium compounds none 

Bis(chloromethyl) ether none 

Total dioxins and furans none 
(includes Dibenzofurans, Dioxins, 
and 2,3,7,8-Tetrachlorodibenzo-p-dioxin) 

Hexamethylene-1,6-diisocyanate none 

Hexavalent chromium compounds none 

Hydrazine none 

Mercury and mercury compounds none 

N-Nitrosodimethylamine none 

Zinc compounds and zinc fume or dust none 

Any Table W-2 air pollutant 1.0 

Any Table W-3 air pollutant 2.0 

Any Table W-4 air pollutant 20.0 

Any Table W-5 air pollutant 100.0 

Any Table W-6 air pollutant 200.0 

Any Table W-7 air pollutant 400.0 

Any other toxic or hazardous air pollutant 1000.0 

TABLE W-2 

Arsenic and arsenic compounds 

Asbestos 

Cadmium and cadmium compounds 

Cobalt and cobalt compounds 
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Bif{ 2-ethylhexyl) adipate 

1,2-Dibromo-3-chloropropane 

Ethylene chlorohydrin 

Hexamethylene-1,6-diisocyanate 

Methyl isocyanate 

Methylene diphenyl diisocyanate (MDI) 

Methylenebis (pheny/isocyanate) 

beta-Napthylamine 

2-Nitropropane 

2,4-Toluene diisocyanate 

Vanadium (fume or dust) 

TABLE W-3 

Acrolein 

o-Anisidine 

Anthracene 

Antimony compounds 

Arsine 

1, 3-Butadiene 

Calcium cyanamide 

Chlordane 

Chlorine dioxide 

2-Ghloroacetophenone 

Chromium and chromium compounds, except hexavalent 
chromium 

Coal tar pitch volatiles 

Diazomethane 

Dichloroethyl ether (Bif{2-chloroethyl)ether) 

Dimethyl sulfate 

4,6-Dinitro-o-cresol, and salts 

2,4-Dinitrophenol 
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1,2-Diphenylhydrazine 

Ethylene dibromide (Dibromoethane) 

Formaldehyde 

Heptachlor 

Hexach/orobutadiene 

Hexach/orocyclopentadiene 

Lead arsenate 

Lead and lead compounds 

Lindane (all isomers) 

Methyl hydrazine 

4,4-Methylene bis(2-chloroaniline) 

Nickel carbonyl 

Nitroglycerin 

Parathion 

Pentachloronitrobenzene (Quintobenzene) 

Pentachlorophenol 

p-Phenylenediamine 

Phosgene 

Phosphine 

Phosphorus 

Polychlorinated biphenyls ( Aroclors) 

Polycyclic organic matter 

Propoxur (Baygon) 

Quinoline 

Quinone 

Selenium compounds 

Silver 

I, 1,2,2-Tetrachloroethane 

2,4-Toluene diamine 

Toxaphene (chlorinated camphene) 

TABLE W-4 

Acrylonitrile 

Allyl chloride 

Ammonium hydroxide 

Biphenyl 

n-Butyl alcohol 

Calcium oxide 

Caprolactum 

Chlorine 

Copper and copper compounds 

Dichlorvos 

1,1-Dimethyl hydrazine 

2,4-Dinitrotoluene 

n-Dioctyl phthalate 

Ethylene dibromide (Dibromoethane) 

Ethylene imine ( Aziridine) 

Ethylene oxide 

Hydrochloric acid 

Hydrogen fluoride (hydrofluoric acid) 

Hydroqulnone 

Maleic anhydride 

4,4'-Methylenedianiline 

Nickel and nickel compounds, except for nickel carbonyl 

Phosphoric acid 

beta-Propiolactone 

Sulfuric acid 

Terephthalic acid 

Vinyl chloride 

Vinylidene chloride (1,1-Dichloroethylene) 

TABLE W-5 

Acrylic acid 

Barium compounds 
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Benzyl chloride 

Bit( 2-ethy/hexy/)phthalate (DEHP) 

Bromoform 

Caplan 

Carbaryl 

Chlorofonn 

Cyanide compounds 

Decabromodiphenyl oxide 

Dibutylphthalate 

1,3-Dichloropropene 

Diethyl phthalate 

Di(2-Ethylhexyl) phthlate 

Dimethyl phthalate 

Ethylene dichloride 

Manganese compounds 

Nitric acid 

Nitrobenzene 

Phthalic anhydride 

1,2-Propylenimine (2-Methyl aziridine) 

TABLE W-6 

Aluminum (fume or dust) 

Aluminum oxide 

Aniline 

Carbon tetrachloride 

2,4-D, salts and esters 

Diethanolamine 

Epichlorohydrin ( 1-Ghloro-2,3-epoxypropane) 

Fine mineral fibers 

Furfural 

Hexachloroethane 

Methoxychlor 
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Methyl iodide (lodomethane) 

Tetrachloroethylene (Perchloroethylene) 

a-Toluidine 

/, /,2-Trichloroethane 

Vinyl bromide 

Zinc (fume or dust) 

Zinc compounds 

Acetic acid 

Ammonia 

Benzene 

Carbon disulfide 

Catechol 

TABLE W-7 

Cresols/Cresylic acid (isomers and mixture) 

o-cresol, m-cresol, p-Gresol 

N,N-Diethyl aniline (N,N-Dimethylaniline) 

Dimethyl formamide 

2-Ethoxy ethanol 

Ethyl acrylate 

Ethylene glycol 

Hydrogen sulfide 

1sophorone 

2-Methoxy ethanol 

Methyl bromide (Bromomethane) 

Phenol 

Pyridine 

Trichloroethylene 

VA.R. Doc. No. R94-332; Filed December 8, 1993, ll:23 a.m. 

llOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

Tille !l! Regulation: VR 155-01-3. Public Participation 

Monday, December 27, 1993 

1583 



Proposed Regulations 

Guidelines. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400 and 54.1-2602 of 
the Code of Virginia. 

.!:'llll!.il; Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See calendar of Events section 
for additional information.) 

Basis: Section 54.1-2400 establishes the general powers and 
duties of the Board of Audiology and Speech-Language 
Pathology which include the promulgation of regulations. 
Section 9-6.14:7.1 of the Administrative Process Act 
establishes the statutory requirements for public 
participation in the regulatory process. 

Purnose: The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the board. 
The guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative Process 
Act (§ 9-6.14:4.1 of the Code of Virginia). The regulations 
replace emergency regulations currently in effect. 

Substance: 

Pari 1 sets forth the purpose of guidelines for public 
participation in the development and promulgation of 
regulations. 

Section 2.1 establishes the composition of the mailing list 
and the process for adding or deleting names from that 
list. 

Section 2.2 lists the documents to be sent to persons on 
the mailing list. 

Section 3.1 establishes the requirements and procedures 
lor petitioning the board to develop or amend a regulation. 
The regulation sets forth the guidelines for a petition and 
the requirements for a response from the board. 

Section 3.2 sets forth the requirements and procedures for 
issuing a Notice of Intended Regulatory Action. 

Section 3.3 sets forth the requirements and procedures for 
issuing a Notice of Comment Period. 

Section 3.4 sets forth the requirements and procedures for 
issuing a Notice of Meeting. 

Section 3.5 sets forth the requirements and guidelines for 
a public bearing on a proposed regulation. 

Section 3.6 sets forth the requirements and guidelines for 
a biennial review of all regulations of the board. 

Section 4.1 establishes the requirements and criteria for 
the appointment of advisory committees in the 
development of regulations. 

Section 4.2 establishes the requirements for determining 
the limitation of service for an advisory committee. 

Section 4.2 A sets forth the conditions in which an 
advisory committee may be dissolved for lack of public 
response to a Notice of Intent or in the promulgation of 
an exempt or excluded regulation. 

Section 4.2 B sets forth a term of 12 months for the 
existence of an advisory committee or the requirements 
for its continuance. 

Issues: The issues addressed are those presented by the 
amended provisions of the Administrative Process Act. 
These amendments pertain to: (i) public notifications and 
the establishment of public participation guidelines mailing 
list; (ii) petitioning the board for rulemaking, the conduct 
of public hearings related to proposed regulations, and the 
conduct of biennial reviews of existing regulations; and 
(iii) guidelines for the use of advisory committees. 

An overall issue related to whether provisions of the 
Administrative Process Act were to be repeated in 
regulation. The board generally agreed with the Registrar 
that provisions stated in statute should not be repeated in 
regulation, but in instances in which clarity was enhanced 
by restating or elaborating on statutory provisions, the 
provisions were repeated. 

I. Mailing Lists and Notifications. To establish 
requirements for mailing lists and for documents to be 
mailed to persons or entities on the mailing lists. 

The board proposes language to instruct persons or 
entities who wish to be placed on its mailing list on 
how to proceed and identifies explicitly those 
documents which will be mailed to those persons or 
entities. A listing of these documents, which are 
specified in statute, is repeated for the sake of clarity. 

The proposed regulation also establishes a mechanism 
for identifying segments of the mailing list of interest 
to specific persons or entities, and lor the board, at its 
discretion, to notifY additional persons or entities of 
opportunities to participate in rulemaking. In addition, 
the proposed regulation provides for periodic updating 
of the mailing lists, and for removal of persons or 
entities when mail is returned as undeliverable. 

2. Petitioning for Rulemaking/Public Hearings/Biennial 
Reviews. The APA, as amended, states general 
requirements for public petitions for rulemaking, 
encourages the conduct of informational proceedings 
and periodic reviews of existing regulations, and 
specifies certain information to be included in Notices 
of Intended Regulatory Action, Notices of Comment 
Periods, and Notices of Meetings. The board believes 
these requirements and processes should be further 
elaborated in regulation for the benefit of public 
understanding. 
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The board adopted as emergency provisions and 
proposes these regulations as recommended by the 
Department of Health Professions. The proposed 
regulations specify: 

a. The process and content required for petitions for 
rulemaking. 

b. The content of Notices of Intended Regulatory 
Action, including a requirement that the board state 
whether it intends to convene a public hearing on 
any proposed regulation. If no such hearing is to be 
held, the board shall state the reason in the notice. 
The notice must also indicate that a public hearing 
shall be scheduled during the comment period if 
requested by at least 25 persons or entities. 

c. The content of Notices of Meetings, including a 
requirement that the notice indicate that copies of 
regulations for which an exemption from the 
provisions of the APA is claimed will be available 
prior to any meeting at which the exempted 
regulation is to be considered. 

d. A requirement that the board conduct a public 
hearing during the comment period unless, at a 
noticed meeting, the board determines that a 
hearing is not required. 

e. A requirement, consistent with Executive Order 
Number 23(90), that the board review all existing 
regulations at least once each biennium. 

These elaborations on the Administrative Process Act 
are included in the proposed regulations in the belief 
that the board should provide every opportunity 
feasible for public participation, and that any 
curtailment of these opportunities should require 
affirmative action by the board at a noticed meeting. 

3. Guidelines for Use of Advisory Committees. The 
APA, as amended, requires that agencies specify 
guidelines for the use of advisory committees in the 
rulemaking process. The statutory provisions do not 
specify the content of these guidelines or the duration 
of appointment of advisory committees. 

The board adopted emergency provisions and proposes 
regulations identical to those recommended by the 
Department of Health Professions. These proposed 
regulations include: 

a. Provision for the board, at its discretion, to 
appoint an ad hoc advisory committee to assist in 
review and development of regulations. 

b. Provision for the board, at iis discretion, to 
appoint an ad hoc committee to provide technical or 
professional assistance when the board determines 
that such expertise is necessary, or when groups of 
individuals register an interest in working with the 
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board. 

c. Provisions for tenure of advisory committees and 
for their dissolution. 

These provisions are considered necessary to specify 
to the public the conditions which should be met in 
the board's use of general or technical advisory 
committees in its rulemaking processes. They also 
avoid the continuation of such committees beyond 
their period of utility and effectiveness. 

Estimated Imoact: 

A. Regulated Entities: The proposed regulations will 
affect those persons or entities currently on the mailing 
lists of the board. However, there is no estimation of how 
many persons or groups may be affected by notices, 
hearings, or appointments of ad hoc advisory committees 
as a result of these proposed regulations. 

B. Projected Costs to Regulated Entities: There are no 
projected costs for compliance with proposed regulations. 

C. Projected Cost for Implementation: There are no 
additional costs to the agency associated with the 
promulgation of these regulations, since the board has 
conducted its business in compliance with the requirements 
of the Administrative Process Act under existing Public 
Participation Guidelines. 

Summary· 

The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the 
Board of Audiology and Speech-Language Pathology. 
The guidelines do not apply to regulations exempted 
or excluded from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 of the Code of Virginia). The 
proposed regulations will replace emergency 
regulations currently in effect. 

VR 155-01-3. Public Participation Guidelines. 

§ 1.1. Purpose. 

PART l 
GENERAL PROVISIONS. 

The purpose of these regulations is to provide guidelines 
for the involvement of the public in the development and 
promulgation of regulations of the Board of Audiology and 
Speech-Language Pathology. The guidelines do not apply 
to regulations exempted or excluded from the provisions 
of the Administrative Process Act (§ 9-6.14:4.1 of the Code 
of Virginia). 

§ 1.2. Definitions. 

The following words and terms, when used m this 
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regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-fU4:1 et seq.) of Title 9 of the Code of Virginia. 

"Board" means the Board of Audiology and 
Speech-Language Pathology. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

PART II. 
MAILING UST. 

§ 2.1. Composition of the mailing list. 

A. The board shall maintain a list of persons or entities 
who have requested to he notified of the formation and 
promulgation of regulations. 

B. Any person or entity may request to be placed on 
the mailing list by indicating so in writing to the board. 
The board may add to the list any person or entity it 
believes will serve the purpose of enhancing participation 
in the regulatory process. 

C. The board may maintain additional mailing lists for 
persons or entities who have requested to be informed of 
specific regulatory issues, proposals, or actions. 

D. The board shall periodically request those on the 
mailing list to indicate their desire to continue to receive 
documents or be deleted from the list. When mail is 
returned as undeliverable, individuals or organizations 
shall be deleted from the list. 

§ 2.2. Documents to be sent to persons or entities on the 
mailing list. 

Persons or entities on the mailing list described in § 2.1 
shall be mailed the following documents related to the 
promulgation of regulations: 

1. A Notice of Intended Regulatory Action. 

2. A Notice of Comment Period. 

3. A copy of any final regulation adopted by the 
board. 

4. A notice soliciting comment on a final regulation 
when the regulatory process has been extended. 

PART III. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Petition for rulemaking. 

A. As provided in § !HU4:7.1 of the Code of Virginia, 

any person may petition the board to develop a new 
regulation or amend an existing regulation. 

B. A petition shall include but need not be limited to 
the following: 

1. The petitioner's name, mailing address, telephone 
number, and, if applicable, the organization 
represented in the petition. 

2. The number and title of the regulation to be 
addressed. 

3. A description of the regulatory problem or need to 
be addressed. 

4. A recommended addition, deletion, or amendment 
to the regulation. 

C. The board shall receive, consider and respond to a 
petition within 180 days. 

D. Nothing herein shall prohibit the board from 
receiving information from the public and proceeding on 
its own motion for ru!emaking. 

§ 3.2. Notice of Intended Regulatory Action. 

A. The Notice of Intended Regulatory Action (NO!RA) 
shall state the purpose of the action and a brief 
statement of the need or problem the proposed action will 
address. 

B. The NOIRA shall indicate whether the board intends 
to hold a public hearing on the proposed regulation after 
it is published. If the board does not intend to hold a 
public hearing, it shall state the reason in the NOIRA. 

C. The NOIRA shall state that a public hearing will be 
scheduled if, during the 30-day comment period, the board 
receives requests for a hearing from at least 25 persons. 

§ 3.3. Notice of Comment Period. 

A. The Notice of Comment Period (NOCP) shall indicate 
that copies of the proposed regulation are available from 
the board and may be requested in writing from the 
contact person specified in the NOCP. 

B. The NOCP shall indicate that copies of the statement 
of substance, issues, basis., purpose, and estimated impact 
of the proposed regulation may also be requested in 
writing. 

C. The NOCP shall make provision for either oral or 
written submittals on the proposed regulation or on the 
impact on regulated entities and the public and on the 
cost of compliance with the proposed regulation. 

§ 3.4. Notice of meeting. 
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A. At any meeting of the board or advisory committee 
at which the formation or adoption of regulation is 
anticipated, the subject shall be described in the Notice of 
Meeting and transmitted to the Registrar of Regulations 
for inclusion in The Virginia Register. 

B. If the board anticipates action on a regulation for 
which an exemption to the Administrative Process Act is 
claimed under § fJ.6.14:4.1 of the Code of Virginia, the 
Notice of Meeting shall indicate that a copy of the 
regulation is available upon request at least two days 
prior to the meeting. A copy of the regulation shall be 
made available to the public attending such meeting. 

§ 3.5. Public hearings on regulations. 

The board shall conduct a public hearing during the 
6o-day comment period following the publication of a 
proposed regulation or amendment to an existing 
regulation unless, at a noticed meeting, the board 
determines that a hearing is not required. 

§ 3.6. Biennial review of regulations. 

A. At least once each biennium, the board shall conduct 
an informational proceeding to receive comment on all 
existing regulations as to their effectiveness, efficiency, 
necessity, clarity, and cost of compliance. 

B. Such proceeding may be conducted separately or in 
conjunction with other informational proceedings or 
hearings. 

C. Notice of the proceeding shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register and shall be sent to the mailing list identified in 
§ 2.1. 

PART IV. 
ADVISORY COMMITTEES. 

§ 4.1. Appointment of committees. 

A. The board may appoint an ad hoc advisory 
committee whose responsibility shall be to assist in the 
review and development of regulations for the board. 

B. The board may appoint an ad hoc advisory 
committee to provide professional specialization or 
technical assistance when the board determines that such 
expertise is necessary to address a specific regulatory 
iSsue or need or when groups of individuals register an 
interest in working with the agency. 

§ 4.2. Limitation of service. 

A. An advisory committee which has been appointed by 
the board may be dissolved by the board when: 

1. There is no response to the Notice of Intended 
Regulatory Action, or 
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2. The board determines that the promulgation of the 
regulation is either exempt or excluded from the 
requirements of the Administrative Process Act (§ 
fJ.6.14:4.1 of the Code of Virginia). 

B. An advisory committee shall remain in existence no 
longer than 12 months from its initial appointment. 

1. if the board determines that the specific regulatory 
need continues to exist beyond that time, it shall set 
a specific term for the committee of not more than 
six additional months. 

2. At the end of that extended term, the board shall 
evaluate the continued need and may continue the 
committee for additional six-month terms. 

VA.R. Doc. No. R94-305; Filed December 2, 1993, 2:44 p.m. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 
(CRIMINAL JUSTICE SERVICES BOARD) 

REGISTRAR'S NOTICE: Due to its length, the proposed 
regulation filed by the Department of Criminal Justice 
Services is not being published. However, in accordance 
with § 9-6.14:22 of the Code of Virginia, the summary is 
being published in lieu of the full text The full text of the 
regulation is available for public inspection at the Office 
of the Registrar of Regulations, Virgtnia Code Commission, 
910 Capitol Square, Room 262, Richmond, VA 23219, and 
at the Department of Crtminal Justice Services, 805 East 
Broad Street, Richmond, VA 23219. Copies of the 
regulation may be obtained from the Department of 
Criminal Justice Services, telephone (804) 786-4000. 

Title .Q! Regulation: VR 240-03-2. Regulations Relating to 
Private Security Services. 

Statutory Authority: § 9-182 of the Code of Virgtnia. 

Public Hearing Date: April 6, 1994 - 9 a.m. 
Written comments may be submitted until March 1, 
1994. 

(See Calendar of Events section 
for additional information) 

!l!llilli; Section 9-182 of the Code of Virgtnia empowers the 
Criminal Justice Services Board to promulgate regulations 
relating to private security services. 

Puroose: The purpose of these regulations is to set forth a 
regulatory program which mandates and prescribes 
standards, requirements, and procedures that best serves to 
protect the public safety and welfare from unqualified, 
unscrupulous, and incompetent persons engaged in the 
activities of private security services. 

Substance· The essential components of these regulations 
address the administration, operation, and licensure ol 
private security services businesses; establish methods, 
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standards, and procedures for the training, certification, 
and registration of private security services personnel; and 
set forth standards of conduct and prohibited practices. 

Issues: The key advantages that these regulations provide 
to the general public are: (i) they set forth standards, 
procedures, and requirements that serve to protect the 
safety and welfare of the general public from deceptive or 
misleading private security services business practitioners; 
and (ii) they secure the public safety and welfare against 
incompetent, unscrupulous, and unqualified persons by 
establishing methods of certification and registration that 
serve to assure the competency of persons performing or 
engaged in the activities of private security services. 

Estimated Imoact: 

A. Projected Number of Persons Affected: These 
regulations will affect all private security services 
businesses which provk or request to provide private 
security services within the Commonwealth. Currently, 
there are approximately 485 such businesses. Each 
business must have at least one compliance agent. Some 
businesses have two or more compliance agents. The 
estimated number of compliance agents projected to be 
affected is 535. 

These regulations will also affect certified private 
security services training schools and persons who have 
been approved to instruct in such schools. Each school 
must have a director. Currently, there are 95 certified 
private security services training schools and 
approximately 350 certified private security services 
instructors. 

Additionally, these regulations will affect each employee 
of a private security services busineSs that is employed as 
a guard, private investigator or private detective, guard 
dog handler, or arrnored car personnel. The total number 
of persons in the above referenced categories is estimated 
to be approximately 10,500. The total projected number of 
persons who will be affected by these regulations is 
estimated to be 11,915. These regulations will likewise 
affect an unknown number of persons who complete 
private security services training but are not employed by 
a private security services business. 

B. Projected Cost: The private security services program 
is a special funded program. It receives no moneys from 
the general fund. The program source of revenue is 
derived from fees paid by the private security industry for 
administering and processing applications for licensing, 
registrations, certifications and other administrative 
requests for services. The projected costs associated with 
the implementation of these regula:ions are indicated 
below: 

Projected Cost For Implementation: Emergency 
regulations set forth by the Criminal Justice Services 
Board Kmplemented the private security services 
program on July l, 1993. The cost associated with the 

implementation of the emergency regulation was 
approximately $400,000. A projected budget which 
represents the agency's best estimate of the costs 
associated with the implementation of the emergency 
regulations and these proposed regulations has been 
developed and is on file with the department. The 
projected cost associated with the implementation of 
these proposed regulations is negligible. 

Projected Cost lor Compliance: Audits, training 
inspections, and compliance investigations are integral 
components of these regulations. To perform these 
functions, statewide travel is anticipated for three 
full-lime employees (FTE'S). Travel costs may include 
lodging, meals, and automobile expenses. Projected 
annual cost for travel to assure compliance is 
estimated to be approximately $21,600. 

Additionally, projected cost associated with compliance 
may include the costs associated with the adjudication 
process. Such costs may include hearing officer or 
attorney fees, court reporter, and service of process. 
This cost is not expected to exceed $11,000 annually. 
The projected annual cost lor compliance is $110,000. 

Summary: 

The proposed regulations set forth a regulatory 
program that protects the public from unscrupulous, 
incompetent or unqualified persons engaging in the 
activities of private security services, and prescribe 
standards and procedures to guide the department 
and inform the general public of the methods, 
process, and requirements relating to the 
administration, operation, licensing, registration, 
training, and certification of persons engaged in the 
activities of private security services. 

The proposed regulations establish methods, 
procedures, and requirements for obtaining a private 
security services business license, a private security 
services regiStration or a training certification. 
Additionally, these regulations set forth training 
standards and the requirements relating to 
administering and conducting pn·vate security services 
training. 

Essentially, these regulations address the operation, 
administration and licensure procedures concerning 
private security businesses; establish methods, 
standards, and procedures for training, registration, or 
certification of private security services business 
personnel; and set forth standards of conduct and 
prohibited practices for persons engaged in the 
activities of private secun"ty services. 

VA.R. Doc. No. R94·341; Filed December 8, 1993, 11:59 a.m. 
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STATE EDUCATION ASSISTANCE AUfHilli.ITY 

Title ill Regulation: VR 275-00-1. Public Participation 
Guidelines m tile BevelopmeBI """ l'r&mulgalioa <If 
Reg.,iallali• . 

Statutmy Autllori!Jc; § 9-6.14:7.1 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See calendar of Events section 
for additional information) 

Basis: Section 9-6.14:7 .! of the Code of Virginia requires 
that agencies develop public participation guidelines lor 
soliciting the input of interested parties in the formation 
and development o! regulations. Virginia Student Assistance 
Authorities is comprised of the State Education Assistance 
Authority and the Virginia Education Loan Authority. The 
regulations are promulgated by the State Education 
Assistance Authority in its !unction as a student loan 
guarantor under the statutory authority of § 23-38.33:1 C 7 
o! the Code of Virginia. 

Purpose: Tile proposed regulations are intended to finalize 
emergency regulations promulgated on June 30, 1993. The 
amendments address methods !or the identification and 
notification of interested parties, and any specific means 
oi seeking input from persons or groups which the 
authority intends to use. 

Substance: Guidelines have been updated to identify 
specific public participation procedures. These procedures 
include obtaining approval !rom the authority's Board of 
Directors before proceeding with publication of proposed 
regulations. The guidelines provide for the publication of a 
Notice of Intended Regulatory Action in both The Virginia 
Register and the authority's newsletter. 

Tile guidelines allow a hearing to be held under the 
following circumstances: (i) the authority elects to hold a 
public hearing; (ii) the Governor directs that a hearing be 
held; or (Iii) il at least 25 persons request a public 
hearhngo 

Also, a School/Lender Advisory Board provides guidance to 
the authority on general and specific policies and 
operational requirements which impact school and lender 
administration of the student loan program. 

The Public Participation Guidelines also address how the 
authority will go about obtaining public comment and 
discusses where notices will be published. 

Issues: Tile proposed PPG's will assist the public in 
providing greater input into the development of the 
authority's regulations by better meeting the public's need 
lor knowledge regarding the regulatory process. 

Estimated l!npact: The SEAA serves Virginia students, 
approximately 125 Virginia sclwols and approximately 150 
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lenders. In addition, out-of-state students attending Virginia 
schools may use SEAA's guarantee as may Virginia 
students attending out-of-state schools. However, the vast 
majority o! the SEAA's loan volume represents Virginia 
students attending Virginia schools. Since the proposed 
regulations contain the same language as the emergency 
regulations currently in effect, there will be no additional 
costs to the authority in the implementation and 
compliance of this regulation. 

These regulations should impose no costs upon borrowers, 
or schools and lenders. 

Summary: 

The proposed regulations seek to finalize emergency 
regulations promulgated on June 30, 1993. The 
amendments address methods for the identification 
and notification of interested parties, and any specific 
means of seeking input from persons or groups which 
the authority intends to use in addition to the Notice 
of Intended Regulatory Action. 

The amendments provide for the use of a standing 
advisory board and consultation with groups and 
individuals registen·ng interest in workiFtiJ with the 
agency. The amendments address the circumstances in 
which the agency wz11 utilize recommendations from 
advisory groups or other interested parties. 

Preamble: 

The General Assembly, at its 1993 Session, adopted a 
comprehensive revtswn of procedures for the 
promulgation of regulations by the administrative 
agencies or political subdivisions of the 
Commonwealth of Virginia. It is the intent of the 
State Education Assistance Authority to comply with 
the applicable provisions of the Code of Virginia and 
regulations of the Commonwealth for the development 
and promulgation of regulations by the Authority. 

VR 275"00-L Public Participation Guidelines. 

§ 1. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meanings, unless the 
context indicates otherwiSe: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seqJ of Title 9 of the Code of Virginia. 

"Authority" means the State Education Assistance 
Authority. 

"Board of Directors" means the Board of Directors of 
the State Education Assistance Authority. 

§ 2. Public participation procedures. 
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In order to comply with the M'* Administrative Process 
Act the authority agrees to adhere to the following steps 
for the adoption, amendment and repeal of regolations: 

I. The authority will obtain approval from the Board 
of Directors to proceed with publication of proposed 
regulations. 

h 2. The authority will first publish a ft6tiee '* 
proposed !l€tief> Notice of Intended Regulatory Action 
in The Virginia Register and in the authority's 
newsletter ; !lie ~ ift 6f<ie!' I& give !lie 
lllfb!l& "" sppel'tuaily ill eemmCII! "" !lie p<oposal aa<i 
"" !lie - '* !lie p<opased •egolaiio!IS. 'fllese 
eammea!s may be aeeeptell Bf6lly 6f ift ~ in 
order to alert interested individuals or groups of the 
purpose of the regulatory action and allow them at 
least 30 days to provide input by submitting oral or 
written comments to the authority. If required, this 
Notice of Intended Regulatory Action shall state 
whether or not the authority intends to hold a public 
hearing on the proposed regulations. If the authority 
elects not to hold a public hearing, a hearing will be 
held if the Governor directs that a hearing be held or 
if at least 25 persons request a public hearing. The 
SEAA School/Lender Advisory Board, eam,rifling 
consisting of a representative sample of individuals 
from various types and sizes of participating schools 
and lenders, may also be utilized for input at this 
stage of Fegola!iae regulatory development. This 
advisory board provides the authority guidance on 
general and specific policies and operational 
requirements impacting school and lender 
administration of the student loan program. The 
authority will consider recommendations from this 
board in advance of any Notice of Intended 
Regulatory Action. interested representatives of other 
state agencies or other citizens may participate in 
advisory board meetings held by the authority. 

~ 3. SH!Iy ~ ~ I& !l€tief> "" !lie propasal, !lie 
aatharily will jlHb!isft a ft6tiee '* eammeat j3efiOO aa<i 
a ft6tiee '* l'lfb!l& i>eftf'iftg (se!>e<lale<! oo """""" tiHIII 
69 ~ af!ef !lie pa!llieatiea OOtet ill No earlier than 
30 days following publication of the Notice of 
Intended Regulatory Action the authority will publish 
a notice to obtain public comments. The notice to 
obtain public comment will be published in the 
following: The Virginia Register of Regulations , ift a 
newspaper in general circulation in tile stale capital 
(for which the Registrar of Regulations will coordinate 
and publish the needed information), ift the 
SEAAbiNE authority's newsletter or a letter to 
Virginia schools and lenders participating in the 
authority's loan programs, and other interested parties 
as determined by the authority. aallressing !IIese oo 
!lie &EAAbiNE """"""" list (eem~rising pel'tieipating 
leallel'S, sellools 6ft<i at!le!' ln!ereste<l pal'ties), aa<i ift 
aey at!le!' melll& !lie aulhafily <1eems apprepria!e, 
reques!iag eammeals ift Wfitiftg 6f at !lie l'lfb!l& 
beariag. At the authority's discretion, it may publish 

the notice for public comments in newspapers outside 
the state capital and issue press releases or other 
media notices. The public comment period wz1l 
conclude no earlier than 60 days following the 
publication of the notice for comments. 

~ !Ills lime; !lie Governor aa<i !lie Gooeml 
Assembly will !'<Mew !lie prepese<i Feg'd!s!im•s. Y!>6ft 
reeeij>! '* !lie Geve•nar's eammeaifl oo a pro~esea 
regolatieR; !lie au!herity may fit ~ !lie propese<l 
regula!ias if !lie Gevernar has oo abjee!is" l& !lie 
regulatios; W m<l<lify aa<i ~ !lie JlfO!fflSed 
regulsliea af!ef ea!ISMering aa<i ifte6fpafflli&g !lie 
Ga•ieraer's suggestiaes; 6f {H;r rulep! llle fflg'd!a!ioo 
wffiHHt!. chaRges d~ t-Ile GIW€flli'H'4J­
reeommea<latians ffiF ~ Willlift ;<.Jc ~ af!ef 
reeeij>! 6y !lie aa!llorily sf a legislative OOjoo!i<m; !lie 
autllorily will file a Fespe!ISe will! ll!e ReglsifaF; !lie 
ebjeetiag legislative Commi!iee, 6ft<i !lie Goveraer. 

& M !lie eft<! <* !lie 69 ~ sf jll!blie e<lffiffieat 

l'<"'iiO; !lie fltltbel'tly wtil - " l'lfb!l& lleafiftg fflF 
fiftal l'lfb!l& eemmeRts l>el6fe liftal aeiioo ifl !-
4. WbeR After final action is taken lfl'OO by the 
B6ftft!!s Board of Directors, a copy of the final 
regulations will be submitted to the Registrar of 
Regulations for publication as soon as practicable. All 
changes to the proposed regulations shall be 
highlighted in the final regulations and substantial 
changes shall be explained. Once published by the 
Registrar, the regulations shall be effective no earlier 
than 30 days after publication or at a later date 
specified by the authority. ¥Bl<> is> a<lej>itoo e1 !lie 
~ !lie au!hol'tly will agoift jlHb!isft !lie ill*! sf 
!lie reg'dlaties as adopted, l!igltligaling aa<i ""Plaiaiag 
ooy suas!as!ial eliaHges ift !lie #flat reglllatlan; Ill 
- time; a i!ll-<!ay fiftal aasptiaa pel'too will !Jegifu 
~ Ill¥.! time; !lie Geveraar will !'<Mew ll!e fillat 
regolatioa aa<i #or.:ar<l aey abjeeiiaas I& !lie aathorily 
aa<i !lie l<egis!raF. H !lie Gevemor l'ifttls lllll! eaaages 
made I& !lie !>f6lltlSed regulatioa ere -"tift!; be 
may saspeaa !lie regulalery !'fO'!€ll" is> oo a<ldi!iaaol 
i!ll ~ aa<i ~ !lie fltltbel'tly I& satiei! aOO!!iaool 
lllfb!l& eammeats 6ft !lie sal>s!aatial ellaflg'*" 

5, A regula!ioa becomes el!eetive Ill !lie eoaelasiell '* 
!lie ~ fiftal a<loptioa pefl6<1; ar at aey !Iller <late 
speeifie<l 6y !lie aatharily, ooless; fit a !egi!Jiati¥e 
objee!iaa IHl5 beea Hle&; ift - <WCII! !lie i'egWatiOO; 
-l::l-IHess ·.vitlififfi'>Vllr beeaFnes effeetive ea the date 
spceilied, - sltati be af!ef !lie ""f'lmtioo e1 !lie 
~ el<!eesian ,.,-. "" W llle Geveraor ffirel'-eises 
hls oatliol'tty I& suspend llle regulatory llffl"""" is> !lie 
se!iei!alioe sf ad<litianol Jltil>!ie i!fll'lm'lefl!; in w!ileli 
evea!; ufll&ss wi!MffiW<t; llle reg'dlalioa lleoomes 
ellee!ive "" !lie <late speei!ie<l - sltati be af!ef 
!ile j3el'iOO is> - !ile Gi'weRIOI' IHl£ S!ISjl€flded !lie 
fflg'd!alary l'fflees& Y!>oo ad"f'!iea e< the ncgulatiea, 
!lie aulkafily will !lflllmii It! ifte l<cgistmr sf 
Regulatiass: 
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ao A e<li'Y &I !he Haa! reguletioa wi-ll> substantial 
--.ge!l l!igliligftlea eOO Clf~laiae<l. 

lr. A """""* staleme!l! al' basis; purpese, aoo 
~· 

ec A Sllmmary al' l*ffl!ie eammeats aoo !he 
autllori!y's !'ejl!y !<> tl!ase eammeats. 

a, A st!l!eme!l! al' aey Sjleela! e!lee!!ve er 
termination <l!l!e!r. 

e, A sig!;ed statement lll!l! rega!atioHs are lull; tr1re; 

- e&rreetly <l!l!ft<!, 

~ A statement al' jlfier rega!aliaas •epealea, 
moaifiea, er supplememea fa~tional). 

PFopasea ae!i&a oo Fegal!l!ioas may l>e wi!llllrawa I!Y !he 
aulbo•i!;' !II aey lim<> 1>e1are Haa! ae!ioo is !nlretr. 

H !he a!l!l>eri!;' ae!ermiaes lll!l! 1111 emergesey situation 
e>lisls, it will ~ !he G!wefiiOf"s OjljlfB'.'Bl !<> iss1ie 8ft 

emergeaey regulatioa. 'l'lle Fegulolioa beeames ope•ati•te 
"!""' its a<laptioa aoo fiHIIg wi-ll> !he Regisl•ar al' 
Regalatloas. Emergency •egalatieas are - m lim<> 16 
H ffi!l!lll!s Hlliess a H>!6r <late is speeiliea !1!1<1 will 1>e 
pul!lislie<l !lS '!ffiel<!y !lS passible m !he Register. Btiffi>g 
!he lim<> lll!l! !he emergeaey sla!l!s is m sHeet; !he 
aulhe•ily may !6lie ae!ioo 16 aEiept !he •egulatioas as 
permaaest ~ !he HSll!l! preeeffitfelT. 

VA.R. Doc. No. R94-334; Filed December 8, 1993, 11:34 a.m. 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

Title !l! Regulation: VII. 320-0l-5. Public Participation 
Guidelines. 

Statutory Auttwrily: §§ 9·6.14:7.1, 54.1-2400 and 54.1-2803 of 
the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
lor additional information.) 

Basis: Sections 54.1·2400 and 54.1-2803 of the Code of 
Virginia establish the general powers and duties of the 
Board of Funeral Directors and Embalmers which include 
the promulgation of regulations. Section 9-6.14:7.1 of the 
Administrative Process Act establishes the statutory 
requirements lor public participation in the regulatory 
processo 

Purnose: The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the board. 
The guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative Process 
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Act (§ 9-6.14:4.1 of the Code of Virginia). The regulations 
replace emergency regulations currently in effect. 

Substance: 

Part I sets forth the purpose of guidelines for public 
participation in the development and promulgation of 
regulations. 

Section 2.! establishes the composition of the mailing list 
and the process for adding or deleting names from that 
list. 

Section 2.2 lists the documents to be sent to persons on 
the mailing list. 

Section 3.1 establishes the requirements and procedures 
for petitioning the board to develop or amend a regulation. 
The regulation sets forth the guidelines for a petition and 
the requirements for a response from the board. 

Section 3.2 sets forth the requirements and procedures for 
issuing a Notice of Intended Regulatory Action. 

Section 3.3 sets forth the requirements and procedures for 
issuing a Notice of Comment Period. 

Section 3.4 sets forth the requirements and procedures for 
issuing a Notice of Meeting. 

Section 3.5 sets forth the requirements and guidelines for 
a public hearing on a proposed regulation. 

Section 3.6 sets forth the requirements and guidelines for 
a biennial review of all regulations of the board. 

Section 4.1 establishes the requirements and criteria for 
the appointment of advisory committees in the 
development of regulations. 

Section 4.2 establishes the requirements for determining 
the limitation of service for an advisory committee. 

Section 4.2 A sets forth the conditions in which an 
advisory committee may be dissolved for lack of public 
response to a Notice of Intent or in the promulgation of 
an exempt or excluded regulation. 

Section 4.2 B sets forth a term of 12 months for the 
existence of an advisory committee or the requirements 
for its continuance. 

Issues: The issues addressed are those presented by the 
amended provisions of the Administrative Process Act. 
These amendments pertain to: (i) public notifications and 
the establishment of public participation guidelines mailing 
list; (ii) petitioning the board for rulemaking, the conduct 
of public hearings related to proposed regulations, and the 
conduct of biennial reviews of existing regulations; and 
(iii) guidelines for the use of advisory committees. 
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An overall issue related to whether prov1s10ns of the 
Administrative Process Act were to be repeated in 
regulation. The board generally agreed with the Registrar 
that provisions stated in statute should not be repeated in 
regulation, but in instances in which clarity was enhanced 
by restating or elaborating on statutory provisions, the 
provisions were repeated. 

1. Mailing Lists and Notifications. To establish 
requirements lor mailing lists and for documents to be 
mailed to persons or entities on the mailing lists. 

The board proposes language to instruct persons or 
entities who wish to be placed on its mailing list on 
how to proceed and identifies explicitly those 
documents which will be mailed to those persons or 
entities. A listing of these documents, which are 
specified in statute, is repeated for the sake of clarity. 

The proposed regulation also establishes a mechanism 
for identifying segments of the mailing list of interest 
to specific persons or entities, and for the board, at its 
discretion, to notify additional persons or entities of 
opportunities to participate in rulemaking. In addition, 
the proposed regulation provides for periodic updating 
ol the mailing lists, and for removal of persons or 
entities when mail is returned as undeliverable. 

2. Petitioning for Rulemaking/Public Hearings/Biennial 
Reviews. The APA, as amended, states general 
requirements for public petitions for rulemaking, 
encourages the conduct of informational proceedings 
and periodic reviews of existing regulations, and 
specifies certain information to be included in Notices 
of Intended Regulatory Action, Notices of Comment 
Periods, and Notices of Meetings. The board believes 
these requirements and processes should be further 
elaborated in regulation for the benefit of public 
understanding. 

The board adopted as emergency provisions and 
proposes these regulations as recommended by the 
Department of Health Professions. The proposed 
regulations specify: 

a. The process and content required for petitions for 
rulemaking. 

b. The content of Notices of Intended Regulatory 
Action, including a requirement that the board state 
whether it intends to convene a public hearing on 
any proposed regulation. If no such hearing is to be 
held, the board shall state the reason in the notice. 
The notice must also indicate that a public hearing 
shall be scheduled during the comment period if 
requested by at least 25 persons or entities. 

c. The content of Notices of Meetings, including a 
requirement that the notice indicate that copies of 
regulations for which an exemption from the 
provisions of the APA is claimed will be available 

prior to any meeting at which the exempted 
regulation is to be considered. 

d. A requirement that the board conduct a public 
hearing during the comment period unless, at a 
noticed meeting, the board determines that a 
hearing is not required. 

e. A requirement, consistent with Executive Order 
Number 23(90), that the board review all existing 
regulations at least once each biennium. 

These elaborations on the Administrative Process Act 
are included in the proposed regulations in the belief 
that the board should provide every opportunity 
feasible for public participation, and that any 
curtailment of these opportunities should require 
affirmative action by the board at a noticed meeting. 

3. Guidelines for Use of Advisory Committees. The 
APA, as amended, requires that agencies specify 
guidelines for the use of advisory committees in the 
rulemaking process. The statutory provisions do not 
specify the content of these guidelines or the duration 
of appointment of advisory committees. 

The board adopted emergency provisions and proposes 
regulations identical to those recommended by the 
Department of Health Professions. These proposed 
regulations include: 

a. Provision for the board, at its discretion, to 
appoint an ad hoc advisory committee to assist in 
review and development of regulations. 

b. Provision for the board) at its discretion, to 
appoint an ad hoc committee to provide technical or 
professional assistance when the board determines 
that such expertise is necessary, or when groups of 
individuals register an interest in working with the 
board. 

c. Provisions for tenure of advisory committees and 
for their dissolution. 

These provisions are considered necessary to specify 
to the public the conditions which should be met in 
the board's use of general or technical advisory 
committees in its rulemaking processes. They also 
avoid the continuation of such committees beyond 
their period of utility and effectiveness. 

Estimated l.!!!!lllct; 

A. Regulated Entities: The proposed regulations will 
affect those persons or entities currently on the mailing 
lists of the board. However, there is no estimation of how 
many persons or groups may be affected by notices, 
hearings, or appointments of ad hoc advisory committees 
as a result of these proposed regulations. 
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B. Projected Costs to Regulated Entities: There are no 
projected costs for compliance with proposed regulations. 

C. Projected Cost for Implementation: There are no 
additional costs to the agency associated with the 
promulgation of these regulations, since the board has 
conducted its business in compliance with the requirements 
of the Administrative Process Act under existing Public 
Participation Guidelines. 

Summary: 

The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the 
Board of Funeral Directors and Embalmers. The 
guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative 
Process Act (§ 9-6.14:4.1 of the Code of Virginia). The 
proposed regulations will replace emergency 
regulations currently in effect. 

VR 320·01-5. Public Participation Guidelines. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Purpose. 

The purpose of these regulations is to provide guidelines 
for the involvement of the public in the development and 
promulgation of regulations of the Board of Funeral 
Directors and Embalmers. The guidelines do not apply to 
regulations exempted or excluded from the provisions of 
the Administrative Process Act (§ 9-6.14:4.1 of the Code of 
Virginia). 

§ 1.2. Definitions. 

The following words and tenns, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
%.14:1 et seq) of Title 9 of the Code of Virginia. 

"Board" means the Board of Funeral Directors and 
Embalmers. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

PART II. 
MAILING LIST. 

§ 2.1. Composition of the mailing list. 

A. The board shall maintain a list of persons or entities 
who have requested to be notified of the formation and 
promulgation of regulations. 
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B. Any person or entity may request to be placed on 
the mailing list by indicating so in writing to the board. 
The board may add to the list any person or entity it 
believes will serve the purpose of enhancing participation 
in the regulatory process. 

C. The board may maintain additional mailing lists for 
persons or entities who have requested to be informed of 
speczfic regulatory issues, proposals, or actions. 

D. The board shall periodically request those on the 
mailing list to indicate their desire to continue to receive 
documents or be deleted from the list. When mail is 
returned as undeliverable, individuals or organizations 
shall be deleted from the list. 

§ 2.2. Documents to be sent to persons or entities on the 
mailing list. 

Persons or entities on the mailing list described in § 2.1 
shall be mailed the following documents related to the 
promulgation of regulations: 

I. A Notice of Intended Regulatory Action. 

2. A Notice of Comment Period. 

3. A copy of any final regulation adopted by the 
board. 

4. A notice soliciting comment on a final regulation 
when the regulatory process has been extended. 

PART III. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Petition for rulemaking. 

A. As provided in § 9-6.14:7.1 of the Code of Virginia, 
any person may petition the board to develop a new 
regulation or amend an existing regulation. 

B. A petition shall include but need not be limited to 
the following: 

1. The petitioner's name, mailing address, telephone 
number, and, if applicable, the organization 
represented in the petition. 

2. The number and title of the regulation to be 
addressed. 

3. A description of the regulatory problem or need to 
be addressed. 

4. A recommended addition, deletion, or amendment 
to the regulation. 

C. The board shall receive, consider and respond to a 
petition within 180 days. 
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D. Nothing herein shall prohibit the board from 
receiving information from the public and proceeding on 
its own motion for ru!emaking. 

§ 3.2. Notice of intended Regulatory Action. 

A. The Notice of Intended Regulatory Action (NOIRA) 
shall state the purpose of the action and a brief 
statement of the need or problem the proposed action will 
address. 

B. The NO!RA shall indicate · whether the board intends 
to hold a public hearing on the proposed regulation after 
it is published. if the board does not intend to hold a 
public hearing, it shall state the reason in the NOIRA. 

C. The NO!RA shall state that a public hearing will be 
scheduled if, during the 3o-day comment period, the board 
receives requests for a hearing from at least 25 persons. 

§ 3.3. Notice of Comment Penod. 

A. The Notice of Comment Period (NOCP) shall indicate 
that copies of the proposed regulation are available from 
the board and may be requested in wrzting from the 
contact person specified in the NOCP. 

B. The NOCP shall indicate that copies of the statement 
of substance, issues, basis, purpose, and estimated impact 
of the proposed regulation may also be requested in 
writing. 

C. The NOCP shall make provision for either oral or 
written submittals on the proposed regulation or on the 
impact on regulated entities and the public and on the 
cost of compliance with the proposed regulation. 

§ 3.4. Notice of meeting. 

A. At any meeting of the board or advisory committee 
at which the formation or adoption of regulation is 
anticipated, the subject shall be described in the Notice of 
Meeting and transmitted to the Registrar of Regulations 
for inclusion in The Virginia Register. 

B. If the board anticipates action on a regulation for 
which an exemption to the Administrative Process Act is 
claimed under § 9-6.14:4.1 of the Code of Virginia, the 
Notice of Meeting shall indicate that a copy of the 
regulation is available upon request at least two days 
prior to the meeting. A copy of the regulation shall be 
made available to the public attending such meeting. 

§ 3.5. Public hearings on regulations. 

The board shall conduct a public hearing during the 
6o-day comment period following the publication of a 
proposed regulation or amendment to an existing 
regulation unless, at a noticed meeting, the board 
determines that a hearing is not required. 

§ 3.6. Biennial review of regulations. 

A. At least once each biennium, the board shall conduct 
an informational proceeding to receive comment on all 
existing regulations as to their effectiveness, efficiency, 
necessity, clarity, and cost of compliance. 

B. Such proceeding may be conducted separately or in 
conjunctzon with other informational proceedings or 
hearings. 

C. Notice of the proceeding shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register and shall be sent to the mailing list identified in 
§ 2.1. 

PART IV. 
ADVISORY COMMITTEES. 

§ 4.1. Appointment of committees. 

A. The board may appoint an ad hoc advisory 
committee whose responsibility shall be to assist in the 
review and development of regulations for the board. 

B. The board may appoint an ad hoc advisory 
committee to provide professional specialization or 
technical assistance when the board determines that such 
expertise is necessary to address a specific regulatory 
issue or need or when groups of individuals register an 
interest in working with the agency. 

§ 4.2. Limitation of service. 

A. An advisory committee which has been appointed by 
the board may be dissolved by the board when: 

1. There is no response to the Notice of Intended 
Regulatory Action, or 

2. The board determines that the promulgation of the 
regulation is either exempt or excluded from the 
requirements of the Administrative Process Act (§ 
9-6.14:4.1 of the Code of Virginia). 

B. An advisory committee shall remain in existence no 
longer than 12 months from its initial appointment. 

1. If the board determines that the specific regulatory 
need continues to exist beyond that time, it shall set 
a specific term for the committee of not more than 
six additional months. 

2. At the end of that extended term, the board shall 
evaluate the continued need and may continue the 
committee for additional six-month tenns. 

VA.R. Doc. No, R94-306; Filed December 2, 1993, 2:40 p.m. 
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DEPARTMENT OF LABOR AND INDUSTRY 

Title Q! Regulation: VR 425-0l-100. Public Participation 
Guidelines. 

Statutory Autbority: §§ 9-1.!4:7.1 and 40.1-6 of the Code of 
Virginia. 

Public Hearing Date: February 2, 1994 - 10 a.m. 
Written comments may be submitied through February 
25, 1994. 

(See Calendar of Events section 
lor additional information) 

Basis: The statutory authority for promulgating this 
regulation is Title 40.1 of !be Code of Virginia. Section 
40.1-6 (3) defines the authority of the commissioner to 
"make such rules and regulations as may be necessary for 
the enforcement of Title 40.1, and procedural rules as are 
required to comply with the Federal Occupational Safety 
and Health Act of 1970 (P.L. 91-596)." Section 9-6.14:7.1 of 
the Administrative Process Act requires the department to 
develop, adopt and use Public Participation Guidelines for 
soliciting comments from interested parties when 
developing, revising, or repealing regulations. 

Purnose· The purpose of these Public Participation 
Guidelines is to ensure !bat the public and all parties 
interested in regulations adopted by the commissioner 
have a full and fair opportunity to participate as 
regulations are considered and adopted, in compliance 
with the Virginia Administrative Process Act and Executive 
Order Number Twenty-tbree (90) (Revised). 

Substance The regulation defines appropriate terms, and 
identifies the major groups interested in the regulatory 
process of the department. It describes the specific 
manner by which the public will be involved in the 
formulation of regulations, by offering petitions to develop 
or amend regulations. The regulation provides for the 
!ormation of ad hoc advisory groups, and identifies when 
they may be used. The regulation describes how open 
meetings may be used to receive views and comments and 
answer questions !rom !be public. 

The regulation also specifies how and to whom a Notice of 
Intended Regulatory Action will be issued. It sets out the 
procedures lor submitting the proposed regulations to the 
appropriate olfices of the Executive Branch and the Office 
of the Attorney General. The regulation details how a 
60-day public comment period is established, and how a 
public hearing is conducted. The regulation provides that a 
summary of all public comments received will be provided 
to those who commented. It describes how a regulation 
will be adopted by the Commissioner. 

Issues: The provisions of this regulation provide substantial 
and substantive opportunities for comment by the public 
on regulations under consideration by the Commissioner of 
the Department of Labor and Industry. They also afford 
an opportunity for the public to offer regulations lor 
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possible adoption. A disadvantage is !bat additional 
procedures may extend the length of time necessary for a 
regulation to be adopted. This is outweighed by the 
advantages of having regulations which have been fully 
and fairly scrutinized and commented upon by the public. 
Another advantage is the opportunlty lor interested parties 
to participate in the development of regulations that are 
adopted by the commissioner. 

Estimated Imoact: Persons affected include approximately 
139,812 private sector employers and the 2,213,225 
employees of these employers. Expected costs of 
compliance with this regulation by the regulated 
community are nil. Estimated costs lor the department to 
implement the regulation are $2,700 for mailing, 
newspaper advertisements, and conducting open meetings 
and hearings, lor each regulation proposed or amended by 
the department which is subject to the Administrative 
Process Act. There are no localities which will be 
particularly affected by this regulation. 

Summary: 

Section 9-6.14:7.1 of the Code of Virginia requires 
each agency to develop, adopt and use Public 
Participation Guidelines for soliciting comm::nts from 
interested parties when developing, revising, or 
repealing regulations. Agency is defined in the 
Administrative Process Act as "any authority, 
instrumentality, officer, board or other unit of the 
state government empowered by the basic laws to 
make regulations or decide cases." LegiSlation enacted 
by the 1993 General Assembly amended the 
Administrative Process Act ( AP A) by adding additional 
provisions to be included in agency Public 
Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Department of Labor and Industry's Commissioner on 
September 19, 1984. Emergency Public Participation 
Guidelines which included the new requirements were 
adopted by the commissioner June 24, 1993, and were 
effective June 30, 1993. The purpose of this action is 
to propose new Public Participation Guidelines for the 
Department of Labor and industry to replace the 
emergency guidelines which will expire June 29, 1994. 

The Public Participation Guidelines of the Department 
of Labor and Industry (department) set out procedures 
to be followed by the department which ensure that 
the public and all parties interested in regulations 
adopted by the commissioner have a full and fair 
opportunity to participate at every stage in the 
development or revision of the regulations. The 
regulation has been developed to ensure compliance 
with the Administrative Process Act (§ 9-6.!4:1 et seq. 
of the Code of Virginia) and Executive Order Number 
Twenty-three (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
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formulation of regulations, and to solicit and use 
public comments and suggestions. For regulations 
adopted by the commissioner which are subject to the 
Administrative Process Act, the regulation sets forth 
procedures to issue Notices of Intended Regulatory 
Action, and to draft and adopt regulations. It also 
defines the role of advisory groups, the use of open 
meetings, and the review process by the Executive 
Branch. 

VR 425-01-!00. Public Participation Guidelines. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Ad hoc advisory group" means a task force to develop 
a new regulation, or review current regulations, or revise 
cu"ent regulations, or adviSe the commissioner on 
particular issues under consideration for regulation. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

~~commissioner" means the Commissioner of Labor and 
Industry or his designee. 

"Department" means the Virginia Department of Labor 
and Industry. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Open meeting" means an informal meeting to provide 
an opportunity for the commissioner or his designee to 
hear information, receive views and comments, and to 
answer questions presented by the public on a particular 
issue or regulation under consideration by the department. 
It is a meeting to facilitate the informal exchange of 
information and may be held prior to or during the 
regulation promulgation process. 

"Public hearing" means an informational proceeding 
conducted pursuant to§ 9-6.14:7.1 of the Code of Virginia. 

"Regulation" means any statement of general 
application, having the force of law, affecting the rights 
or conduct of any person, promulgated by the 
commiSsioner in accordance with the authority conferred 
upon him by applicable basic law. 

••secretary" means the Secretary of Commerce and 
Trade or his designee. 

PART 1!. 
GENERAL INFORMATION. 

§ 2.I. Applicability. 

These guidelines shall apply to all regulations subject to 
the Administrative Process Act which are administered by 
the Commissioner of Labor and Industry, hereafter 
referred to as commissioner. They shall not apply to 
regulations adopted on an emergency basis. This 
regulation does not apply to regulations exempted from 
the provisions of the Administrative Process Act (§ 
9-6.14:4.1 A and B) or excluded from the operation of 
Article 2 of the Administrative Process Act (§ 9-6.14:4.1 C). 

§ 2.2. Purpose. 

The purpose of these guidelines is to ensure that the 
public and all parties interested in the regulations have a 
full and fair opportunity to participate at every stage in 
the development or revision of the regulations. 

The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation otherwise 
adopted in accordance with this regulation. 

At the discretion of the commissioner, the procedures in 
Part Ill may be supplemented to provide additional public 
participation in the regulation adoption process or as 
necessary to meet federal requirements. 

§ 2.3. Identification of interested persons and groups. 

The major groups interested in the regulatory process of 
the commissioner are: 

1. Business and labor associations and organizations 
such as the Virginia Manufacturers Association and 
the Virginia State AFL-C/0; 

2. Persons, groups, businesses, industries, and 
employees affected by the specific regulation who 
have previously expressed an interest by wnling or 
participating in public hearings; and 

3. Persons or groups who have asked to be placed on 
a mailing list. 

§ 2.4. Public involvement with formulation of regulations. 

A. The commissioner shall accept petitions to develop a 
new regulation or amend an existing regulation from any 
member of the public. The commissioner shall consider 
the petition and provide a response within 180 days. 

B. The petition, at a minimum, shall contain the 
following information: 

1. Name, mailing address and telephone number of 
petitioner; 
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2. Petitioner's interest in the proposed action; 

3. Recommended regulation or addition, deletion or 
amendment to a specific regulation; 

4. Statement of need and justification for the 
proposed action; 

5. Statement of impact on the petitioner and other 
affected persons; and 

6. Supporting documents, as applicable. 

PART III. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Advisory groups and consultation. 

A. The commissioner may form a standing or ad hoc 
advisory group to make recommendations on a proposed 
regulation. When an ad hoc advisory group is formed, it 
shall include representatives from the interested persons 
or groups identified in § 2.3. The membership of any ad 
hoc advisory group shall be selected by the commissioner. 

B. Ad hoc advisory groups or consultation with groups 
or individuals will be used when the regulation proposed 
is unique to Virginia or more stringent than existing 
federal regulations. 

C. Ad hoc advisory groups or consultation with groups 
or individuals may be used when: 

1. The proposed regulation is of wide general impact; 

2. The proposed regulation is of wide general interest 
to the public; 

3. The subject of the regulation has not been 
regulated previously by the department; 

4. The department determines this is the most 
effective method to develop the regulation; or 

5. The department determines additional technical 
expertise and knowledge would be beneficial in 
developing the regulation. 

§ 3.2. Open meetings. 

The commissioner may schedule an open meeting or 
meetings to provide information and to receive views and 
comments and answer questions from the public. The 
meeting(s) will normally be held at locations throughout 
the Commonwealth, but zf the proposed regulation will 
apply only to a particular area of the state, ll wz71 be 
held in the affected area. These meetings may be held 
prior to the beginning of the formal regulatory process or 
during the Notice of Intended Regulatory Action period or 
during the 60-day comment period on proposed 
regulations and will be in addition to any public hearing. 
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§ 3.3. Notice of Intended Regulatory Action (NOIRA). 

A. The department will identify persons or groups, as 
referred to in § 2.3, interested in the development of the 
regulation and assemble the appropriate mailing list. 

B. The department shall issue a NOIRA whenever it 
intends to consider the development, amendment or repeal 
of any regulation. The NOIRA will include: 

!. Subject of the proposed regulation. 

2. Identification of the persons or groups affected. 

3. Summary of the purpose of the proposed regulation 
and the issues involved. 

4. Listing of applicable laws or regulations, and 
locations where these documents can be reviewed or 
obtained. 

5. Explanation of federal requirements for adoption 
and specific obligations of the commissioner, if 
applicable. 

6. Request for comments from interested p<'•ties and 
deadline for receipt of the written comments. 

7. Notification of time and place of open meeting(s), if 
the commissioner intends to hold open meetings. 

8. Name, address and telephone number of staff 
person to be contacted for further information. 

9. Statement that the commissioner intends to hold a 
public hearing on the proposed regulation after it is 
published. 

C. If appropriate, the commzsswner will appoint an 
advisory group as outlined in § 3.1. 

D. The NOIRA will be disseminated to the public via: 

1. Distribution by mail, facsimile or other appropriate 
delivery method to persons on the appropriate mailing 
list. 

2. Publication in The Virginia Register of Regulations. 

3. Publication in a newspaper of statewide circulation. 

4. Publication in newspaper(s) in localities particularly 
affected by the regulation. The localities particularly 
affected have been identified by the department. 

§ 3.4. Proposed regulations. 

A. After consideration of public comment, the 
department may prepare a proposed draft regulation and 
any necessary documentation required for review. If an ad 
hoc advisory group has been established, the draft 
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regulation shall be developed in consultation with such 
group. 

B. The commissioner will present the proposed draft to 
the secretary's office for review and concu"ence pn'or to 
the beginning of the 6{)-day public comment period. 

C. The department will submit the proposed regulation 
to a 6{)-day public hearing/comment period by forwarding 
the following documents to the Registrar of Regulations 
by the established submission date for the desired date of 
publication in The Virginia Register and the beginning of 
the 6{)-day comment period: 

1. Notice of public hearing/comment period, which 
will contain the following: 

a. The date, time and place of the public hearing. 
(Public hearing is defined in this regulation.) 

b. The legal authority of the commissioner to act. 

c. The name, address and telephone number of an 
individual to contact for further information and 
where to submit written comments. 

2. Full text of the regulation. 

3. Summary of the regulation. 

4. Statement of the basis of the regulation, defined as 
the statutory authority for promulgating the 
regulation, including an identification of the section 
number and a brief statement relating the content of 
the statutory authority to the specific regulation 
proposed. 

5. Statement of the purpose of the regulation, defined 
as the rationale or justification for the provisions of a 
new regulation or changes to an exiSting regulation~ 
from the standpoint of the public's health, safety or 
welfare. 

6. Statement of the substance of the regulation, 
defined as the identification and explanation of the 
key provisions of the regulation. 

7. Statement of the issues of the regulations, defined 
as the primary advantages and disadvantages for the 
public, and as applicable for the department or the 
state, of implementing the new or amended regulatory 
provisions. 

8. Statement of the estimated impact, defined as the 
projected number of persons affected, the projected 
costs, expressed as a dollar figure or range, for the 
implementation and compliance with the new 
regulation or amendments, and the identity of any 
localities particularly affected by the regulation. The 
estimated impact shall represent the commissioner's 
best estimate for the purposes of public review and 

comment, but the accuracy of the estimate shall in 
no way affect the validity of the regulation. 

9. A copy of the written assurance from the Office of 
the Attorney General which states that the 
commissioner has the statutory authority to issue the 
proposed regulation. 

10. An explanation of how clarity and simplicity were 
assured in drafting the regulations. 

ll. A statement describing the alternative approaches 
that were considered to meet the need the proposed 
regulations address, and assurance that the proposed 
regulations are the least burdensome available 
alternative. 

12. A schedule setting forth when, after the effective 
date of the regulation, the commissioner will evaluate 
it for effectiveness and continued need. 

D. Concurrently with the preceding step, the 
commissioner will submit required documentation to the 
Governor's office, the Department of Planning and Budget, 
and the Office of the Secretary of Commerce and Trade. 

E. Upon receipt of the proposed regulation and 
appropriate documentation, the Registrar of Regulations 
will publish the summary of the regulation and the public 
hearing notice in The Virginia Register and in a 
Richmond area newspaper of general circulation. if 
applicable, the department will request that the Registrar 
publish the notice in newspapers in other areas of the 
state. The department will mail a copy of the notice to 
persons and grol{ps on the appropn'ate mailing list. 

F. During the public comment period, the regulation 
wiU be available for review concurrently by the following: 

1. The public, 

2. The Governor, 

3. The General Assembly, 

4. The Secretary of Commerce and Trade, and 

5. The Attorney General 

§ 3.5. Completion of the adoption process. 

A. The department shall prepare a summary of the oral 
and written comments received during the 60-day public 
comment period and the department's response to the 
comments. A draft of the department's summary shall be 
sent to all parties who commented on the proposed 
regulation. The summary shall be sent at least jive days 
before final adoption of the regulation. 

B. At the end of the 60-day public comment period, the 
department shall prepare the final proposed regulation. 
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C 11te department shall submit the final regulation to 
the Registrar of Regulations for publication in The 
Virginia Register at least 30 days prior to the effective 
date of the regulation. 

D. The following documents shall be sent to the 
Registrar's Office. Concurrently, these documents shall be 
sent to the Governor's Office, the Department of Planning 
and Budget, and the Office of the Secretary of Commerce 
and Trade. 

1. A copy of the final regulation. 

2. A current summary and statement as to the basis, 
purpose, substance, issues, and impact of the 
regulation. 

3. The summary of the oral and written comments 
received dunng the 6o-day public comment period and 
the department's response to the comments. 

VA.R. Doc. No. R94-335; Filed December 8, 1993, 11:27 a.m. 

******** 
Virginia Apprenticeship Council 

Title ll! Regulation: Vll. 425-0l-102. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 40.1-117 of the Code 
of Virginia. 

Public Hearing Date: January 27, 1994 - 7 p.m. 
Written comments may be submitted through February 
25, 1994. 

(See Calendar of Events section 
lor additional information) 

Basi~>; Tlle statutory authority for promulgating this 
regulation is §§ 40.1-117 through 40.1-126 of the Code of 
Virginia. Section 40.1-!18 specifically defines the authority 
of the council, while § 40.1-125 charges the Commissioner 
of Labor and Industry to administer the provisions of this 
chapter. Section 9-6.14:7.1 of the Administrative Process 
Act requires the council to develop, adopt and use Public 
Participation Guidelines for soliciting comments from 
interested parties when developing, revising, or repealing 
regulations. 

Purnose: The purpose of these Public Participation 
Guidelines is to ensure !bat the public and all parties 
interested in regulations adopted by the council have a lull 
and lair opportunity to participate as regulations are 
considered and adopted, in compliance with the Virginia 
Administrative Process Act and Executive Order Number 
Twenly-lbree (90) (Revised). 

Substance: The regulation defines appropriate terms, and 
identifies the major groups interested in the regulatory 
process ol the council. It describes the specific manner by 
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which the public will be involved in the formulation of 
regulations, by offering petitions to develop or amend 
regulations. The regulation provides for the formation of 
ad hoc advisory groups, and identifies when they may be 
used. The regulation describes how open meetings may be 
used to receive views and comments and answer questions 
!rom the public. 

The regulation also specifies bow and to whom a Notice of 
Intended Regulatory Action will be issued. It sets out !be 
procedures for submitting the proposed regulations to the 
appropriate offices of the Executive Branch and the Office 
of the Attorney General. The regulation details how a 
60-day public comment period is established, and how a 
public hearing is conducted. The regulation provides that a 
summary of all public comments received will be provided 
to those who commented. It describes how a regulation 
will be adopted by the council. 

Issues: The provisions of this regulation provide substantial 
and substantive opportunities for comment by the public 
on regulations under consideration by the Apprenticeship 
Council. They also afford an opportunity for the public to 
offer regulations for possible adoption. A disadvantage is 
that additional procedures may extend the length of time 
necessary lor a regulation to be adopted. This is 
outweighed by the advantages of having regulations which 
have been fully and fairly scrutinized and commented 
upon by the public. Another advantage is the opportunity 
for interested parties to participate in the development of 
regulations that are adopted by the council. 

Estimated Impact: Persons affected include approximately 
9,000 registered apprentices, approximately 2,500 sponsors 
of apprenticeship programs, and the citizens of the 
Commonwealth who depend on a skilled workforce. 
Expected costs of compliance by the regulated community 
are nil. Estimated costs for the department to implement 
the regulation are $3,000 per year for mailing, newspaper 
advertisements, and conducting open meetings and 
hearings, assuming the council proposes or amends one 
regulation per year. 

Summmy: 
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Section 9-6.14:7.1 of the Code of Virginia requires 
each agency to develop, adopt and use Public 
Participation Guidelines for soliciting comments from 
interested parties when developing, revising, or 
repealing regulations. Agency is defined in the 
Administrative Process Act as "any authority, 
instrumentality, officer, board or other unit of the 
state government empowered by the basic laws to 
make regulations or decide cases." LegiSlation enacted 
by the 1993 General Assembly amended the 
Administrative Process Act (APA) by addzng additional 
provisions to be included in agency Public 
Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Apprenticeship Council on September 19, 1984. 
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Emergency Public Participation Guidelines which 
included the new requirements were adopted by the 
councz1 June 28, 1993, and were effective June 30, 
1993. The purpose of this action is to propose new 
Public Participation Guidelines for the Apprenticeship 
Council to replace the emergency guidelines which 
will expire June 29, 1994. 

The Public Participation Guidelines of the Virginia 
Apprenticeship Counczl (council) set out procedures to 
be followed by the council and the Department of 
Labor and Industry which ·ensure that the public and 
all parties interested in regulations adopted by the 
council have a full and fair opportunity to participate 
at every stage. The regulation has been developed to 
ensure compliance with the Administrative Process 
Act (§ 9-6.14:1 et seq. of the Code of Virginia) and 
Executive Order Number Twenty-three (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
formulation of regulations, to solicit and use public 
comments and suggestions, to issue Notices of 
Intended Regulatory Action, and to draft and adopt 
regulations. It also defines the role of advisory 
groups, the use of open meetings, and the review 
process by the Executive Branch. 

VR 425-01-102. Public Participation Guidelines. 

PART!. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwiSe: 

"Ad hoc advisory group" means a task force to develop 
a new regulation, or review current regulations, or revise 
current regulations, or advise the council on particular 
iSsues under consideration for regulation. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Commissioner" means the Commissioner of Labor and 
Industry or his designee. 

"'Councz1'' means the Virginia Apprenticeship Council. 

"Department" means the Virginia Department of Labor 
and Industry. 

"Open meeting" means an informal meeting to provide 
an opportunity for the council or their designee(s) to hear 
information, receive views and comments, and to answer 
questions presented by the public on a particular issue or 
regulation under consideration by the council. It is a 
meeting to facilitate the informal exchange of infonnation 

and may be held prior to or during the regulation 
promulgation process. 

"Public hean"ng" means an informational proceeding 
conducted pursuant to§ 9-6.14:7.1 of the Code of Virginia. 

"Regulation" means any statement of general 
application, having the force of law, affecting the rights 
or conduct of any person, promulgated by the council 
wzth the authority conferred upon zt by applicable basic 
law. 

usecretary" means the Secretary of Commerce and 
Trade or his designee. 

PART II. 
GENERAL INFORMATION. 

§ 2.1. Applicability. 

These guidelines shall apply to all regulations subject to 
the Administrative Process Act which are adopted by the 
Apprenticeship Council and administered by the 
Commissioner of Labor and Industry. They shall not apply 
to regulations adopted on an emergency basis. This 
regulation shall not apply to regulations exempted from 
the provisions of the Administrative Process Act ( § 
9-6.14:4.1 A and B) or excluded from the operation of 
Article 2 of the Administrative Process Act(§ 9-6.14:4.1 C). 

§ 2.2. Purpose. 

The purpose of these guidelines is to ensure that the 
public and all parties interested in the regulations have a 
full and fair opportunity to participate at every stage. 

The failure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation otherwise 
adopted in accordance with this regulation. 

At the discretion of the council, the procedures in Part 
Ill may be supplemented to provide additional public 
participation in the regulation adoption process or as 
necessary to meet federal requirements. 

§ 2.3. Jdentzfication of interested groups. 

The major groups interested in the regulatory process of 
the counct1 are: 

1. Business and labor associations and organizations 
such as the Virginia Manufacturers Association and 
the Virginia State AFL-G/0; 

2. Persons, groups, businesses, industries, and 
employees affected by the specific regulation who 
have previously expressed an interest by writing or 
participating in public hearings; and 

3. Persons or groups who have asked to be placed on 
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a mailing list. 

§ 2.4. Public involvement with formulation of regulations. 

A. The council shall accept petitions to develop a new 
regulation or amend an existing regulation from any 
member of the public. The council shall consider the 
petition and provide a response within 180 days. 

B. The petition, at a minimum, shall contain the 
following information: 

1. Name, mailing address and telephone number of 
petitioner; 

2. Petitioner's interest in the proposed action; 

3. Recommended regulation or addition, deletion or 
amendment to a specific regulation; 

4. Statement of need and justification for the 
proposed action; 

5. Statement of impact on the petitioner and other 
affected persons; and 

6. Supporting documents, as applicable. 

PART Ill. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Advisory groups and consultation. 

A. The council may form a standing or ad hoc advisory 
group to make recommendations on a proposed 
regulation. 

B. Ad hoc advisory groups or consultation with groups 
or individuals may be used when: 

1. The proposed regulation is of wide general impact; 

2. The proposed regulation is of wide general interest 
to the public; 

3. The subject of the regulation has not been 
regulated previously by the council,· 

4. The council determines this is the most effective 
method to develop the regulation; or 

5. The council determines additional technical 
expertise and knowledge would be beneficial in 
developing the regulation. 

§ 3.2. Open meetings. 

The council may schedule an open meeting or meetings 
to provide information and to receive views and 
comments and answer questions from the public. The 
meeting(s) will normally be held at locations throughout 
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the Commonwealth, but if the proposed regulation will 
apply only to a particular area of the state, it will be 
held in the affected area. These meetings may be held 
prior to the beginning of the formal regulatory process or 
during the Notice of Intended Regulatory Action period or 
during the 60-day comment period on proposed 
regulations and will be in addition to any public hearing. 

§ 3.3. Notice of Intended Regulatory Action (NOIRA). 

A. The department will identify parties as referred to in 
§ 2.3 interested in the development of the regulation and 
assemble the appropriate mailing list. 

B. The council shall issue a NOIRA whenever it 
considers the adoption, amendment or repeal of any 
regulation. The NOIRA will include: 

1. Subject of the proposed regulation. 

2. Identification of the persons or groups affected. 

3. Summary of the purpose of the proposed regulation 
and the issues involved. 

4. Listing of applicable laws or regulations, and 
locations where these documents can be reviewed or 
obtained. 

5. Explanation of federal requirements for adoption 
and specific obligations of the council, if applicable. 

6. Request for comments from interested parties and 
deadline for receipt of the written comments. 

7. Notification of time and place of open meeting(s), if 
the council intends to hold open meetings. 

8. Name, address and telephone number of staff 
person to be contacted for further information. 

9. Statement that the council intends to hold a public 
hearing on the proposed regulation after it is 
published. 

C. The council will appoint advisory or consultation 
groups in accordance with § 3.1, if appropriate. 

D. The NOJRA will be disseminated to the public via: 

1. Distribution by mail to persons on appropn'ate 
mailing list, including publications of interested 
groups. 

2. Publication in The Virginia Register of Regulations. 

3. Publication in newspaper of statewide circulation 
and in specific affected areas of the state, if 
applicable. 

§ 3.4. Proposed regulations. 
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A. After consideration of public comment, the council 
may prepare a proposed draft regulation and any 
necessary documentation required for review. If an ad hoc 
advisory group has been established, the draft regulation 
shall be developed in consultation with such group. 

B. The commissioner at the direction of the council will 
present the proposed draft to the secretary's office for 
review and concurrence prior to the beginning of the 
6o-day public comment period. 

C. The council will submit the proposed regulation to a 
6o-day public hearing/comment period by forwarding the 
following documents to the Registrar of Regulations by 
the established submission date for the desired date of 
publication in The Virginia Register and the beginning of 
the 60-day comment period: 

1. Notice of public hearing/comment period, which 
will contain the following: 

a. The date, time and place of the hearing. 

b. The legal authority of the council to act. 

c. The name, address and telephone number of an 
individual to contact for further information and 
where to submit written comments. 

2. Full text of the regulation. 

3. Summary of the regulation. 

4. Statement of the basis of the regulation, defined as 
the statutory authority for promulgating the 
regulation, including an identification of the section 
number and a brief statement relating the content of 
the statutory authority to the specific regulation 
proposed. 

5. Statement of the purpose of the regulation, defined 
as the rationale or justification for the provisions of a 
new regulation or changes to an existing regulation, 
from the standpoint of the public's health, safety or 
welfare. 

6. Statement of the substance of the regulation, 
defined as the identification and explanation of the 
key provisions of the regulation. 

7. Statement of the issues of the regulations, defined 
as the primary advantages and disadvantages for the 
public, and as applicable for the department or the 
state, of implementing the new or amended regulatory 
provisions. 

8. Statement of the estimated impact, defined as the 
projected number of persons affected, and the 
projected costs, expressed as a dollar figure or range, 
for the implementation and compliance with the new 
regulation or amendments. The estimated impact shall 

represent the council's best estimate for the purposes 
of public review and comment, but the accuracy of 
the estimate shall in no way affect the validity of the 
regulation. 

9. A copy of the written assurance from the Office of 
the Attorney General which states that the council 
has the statutory authority to issue the proposed 
regulation. 

10. An explanation of how clarity and simplicity were 
assured in drafting the regulations. 

11. A statement describing the alternative approaches 
that were considered to meet the need the proposed 
regulations address, and assurance that the proposed 
regulations are the least burdensome available 
alternative. 

12. A schedule setting forth when, after the effective 
date of the regulation, the council wilt evaluate it for 
effectiveness and contlnued need. 

D. Concurrently with the preceding step, the council 
wzll submit required documentation to the Governor's 
office, the Department of Planning and Budget, and the 
Office of the Secretary of Commerce and Trade. 

E. Upon receipt of the proposed regulation and 
appropriate documentation, the Registrar of Regulations 
will publish the summary of the regulation and the public 
hearing notice in The Virginia Register and in the 
Richmond area newspaper of general circulation. If 
requested, the Registrar wilt publish the notice in other 
selected areas of the state. A copy of the notice shall also 
be mailed to persons on the appropriate mailing list. 

F. During the public comment period, the regulation 
will be reviewed concurrently by the following: 

1. The public, 

2. The Governor, 

3. The General Assembly, 

4. The Secretary of Commerce and Trade, and 

5. The Attorney General. 

§ 3.5. Completion of the adoption process. 

A. The council shall prepare a summary of the oral and 
written comments received dudng the 6(}-day public 
comment period and the council's response to the 
comments. A draft of the council's summary shall be sent 
to all parties who commented on the proposed regulation. 
The summary shall be sent at least five days before final 
adoption of the regulation. 

B. At the end of the 60-day public comment period, the 
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council shall prepare the final proposed regulation. 

C. The final regulation shall be submitted to the council 
for adoption. 

D. The council shall submit the final regulation to the 
Registrar of Regulations for publication in The Virginia 
Register at least 30 days prior to the effective date of the 
regulation. 

E. The following documents shall be sent to the 
Registrar's Office. Concurrently. these documents shall be 
sent to the Governor's Office, the Department of Planning 
and Budget, and the Office of the Secretary of Commerce 
and Trade. 

I. A copy of the final regulation. 

2. A current summary and statement as to the basis, 
purpose, substance, issues, and impact of the 
regulation. 

3. The summary of the oral and written comments 
received during the 60-day public comment period and 
the council's response to the comments. 

F. The remaining steps in the adoption process shall be 
carried out in accordance with the provisions of the 
Administrative Process Act and the Governor's Executive 
Order for review of proposed regulations. 

VA.R. Doc. No. R94-336; Filed December 8, 1993, 11:27 a.m. 

******** 
Virginia Safety and Codes Board 

Title Qf Regulation: VR 425·02-101. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1 and 40.1-22(5) ol the Code 
of Virginia. 

Public Hearing Date: February 2, 1994 · 1 p.m. 
Written comments may be submitted through February 
25, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: The statutory authority for promulgating this 
regulation is § 40.1-22 of the Code of Virginia. Section 
40.1-22(5) defines the authority of the board to adopt, 
alter, amend, or repeal rules and regulations to further, 
protect and promote the safety and health of employees 
and to effect compliance with the Federal Occupational 
Safety and Health Act of 1970 (P.L. 91-596). Section 
9-6.14:7.1 of the Administrative Process Act requires the 
board to develop, adopt and use Public Participation 
Guidelines for soliciting comments from interested pariies 
when developing, revising, or repealing regulations. 

Vol. 10, Issue 7 

Proposed Regulations 

Purnose: The purnose of these Public Participation 
Guidelines is to ensure that the public and all parties 
interested in regulations adopted by the board have a full 
and fair opporiunity to pariicipate as regulations are 
considered and adopted, in compliance with the Virginia 
Administrative Process Act and Executive Order Number 
Twenty-three (90) (Revised). 

Substance The regulation defines appropriate terms, and 
identifies the major groups interested in the regulatory 
process of the board. It describes the specific manner by 
which the public will be involved in the formulation of 
regulations, by offering petitions to develop or amend 
regulations. The regulation provides for the formation o! 
ad hoc advisory groups, and identifies when they may be 
used. The regulation describes how open meetings may be 
used to receive views and comments and answer questions 
from the public. 

The regulation also specifies how and to whom a Notice of 
Intended Regulatory Action will be issued. It sets out the 
procedures lor submitting the proposed regulations to the 
appropriate offices of the Executive Branch and the O!lice 
of the Attorney General. The regulation details how a 
60-day public comment period is established, and how a 
public hearing is conducted. The regulation provides that a 
summary of all public comments received will be provided 
to those who commented. It describes how a regulation 
will be adopted by the board. 

It also provides a procedure to notify the public o! 
proposed federal Occupational Safety and Health 
Administration (OSHA) regulations and to encourage public 
participation in the federal regulatory process. 

Issues: The provisions of this regulation provide substantial 
and substantive opportunities lor comment by the public 
on regulations under consideration by the Safety and 
Health Codes Board. They also afford an opportunity lor 
the public to ofler regulations for possible adoption. A 
disadvantage is that additional procedures may extend the 
length of lime necessary for a regulation to be adopted. 
This is outweighed by the advantages of having regulations 
which have been fully and fairly scrutinized and 
commented upon by the public. Another advantage is !lie 
opportunity for interested parties to pariicipate in the 
development of regulations that are adopted by the 
commissioner. 

Estimated Impact: Persons affected include approximately 
151,792 private and government employers as well as 
employers or building owners required to have 
boiler /pressure vessels in their establishments inspected. 
Also affected are the 2,606,639 employees of these 
employers. Expected costs of compliance with this 
regulation by the regulated community are nil. Estimated 
costs for the depariment to implement the regulation are 
$2,700 for mailing, newspaper advertisements, and 
conducting open meetings and hearings, lor each 
regulation proposed or amended by the board which is 
subject to the Administrative Process Act. There are no 
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localities which will be particularly affected by this 
regulation. 

Summary: 

Section 9-8.14:7.1 of the Code of Virginia requires 
each agency to develop, adopt and use Public 
Participation Guidelines for soliciting comments from 
interested parties when developing, revising, or 
repealing regulations. Agency is defined in the 
Administrative Process Act as "any authority, 
instrumentality, officer, board or other unit of the 
state government empowered by the basic laws to 
make regulations or decide cases. n Legislation enacted 
by the 1993 General Assembly amended the 
Administrative Process Act ( APA) by adding additional 
provisions to be included in agency Public 
Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Safety and Health Codes Board on September 19, 
1984. Emergency Public Participation Guzdelines which 
included the new requirements were adopted by the 
board June 21, 1993, and were effective June 30, 
1993. The purpose of this action is to propose new 
Public Participation Guidelines for the Safety and 
Health Codes Board to replace the emergency 
guidelines which will expire June 29, 1994. 

The Public Participation Guidelines of the Virginia 
Safety and Health Codes Board (board) set out 
procedures to be followed by the board and the 
Department of Labor and industry which ensure that 
the public and all parties interested in regulations 
adopted by the board have a full and fair opportunity 
to participate at every stage in the development or 
revision of the regulations. The regulation has been 
developed to ensure compliance with the 
Administrative Process Act (§ 9-8.14:1 et seq. of the 
Code of Virginia) and Executive Order Number 
Twenty-three (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
formulation of regulations, and to solicit and use 
public comments and suggestions. For regulations 
adopted by the board which are subject to the 
Administrative Process Act, the regulation sets forth 
procedures to issue Notices of Intended Regulatory 
Action, and to draft and adopt regulations. It also 
defines the role of advisory groups, the use of open 
meetings, and the review process by the Executive 
Branch. The regulation also provides a procedure to 
notify the public of proposed federal Occupational 
Safety and Health Administration regulatory action 
and encourages the public's participation in the 
formulation of these regulations at the federal level. 

VR 425-02-101. Public Participation Guidelines. 

PART I. 

DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Ad hoc advisory group" means a task force to develop 
a new regulation, or revzew current regulations, or revise 
current regulations, or advise the board on particular 
issues under consideration for regulation. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-8.14:1 et seq) of Title 9 of the Code of Virginia. 

"Board" means the Virginia Safety and Health Codes 
Board. 

"Commissioner" means the Commissioner of Labor and 
Industry or his designee. 

"Department" means the Virginia Department of Labor 
and Industry. 

"Locality particularly affected" means any locality 
which bears any identified disproportionate material 
impact which would not be experienced by other 
localities. 

"Open meeting" means an informal meeting to provide 
an opportunity for the board or their designee to hear 
information, receive views and comments, and to answer 
questions presented by the public on a particular issue or 
regulation under consideration by the board. It is a 
meeting to facilitate the informal exchange of information 
and may be held prior to or during the regulation 
promulgation process. 

"OSHA" means the Occupational Safety and Health 
Administration, U.S. Department of Labor. 

"Public hearing" means an informational proceeding 
conducted pursuant to § 9-6.14:7.1 of the Code of Virginia. 

"Regulation" means any statement of general 
application, having the force of law, affecting the rights 
or conduct of any person, promulgated by the board in 
accordance with the authority conferred upon it by 
applicable basic law. 

"Secretary" means the Secretary of Commerce and 
Trade or his designee. 

PART 11. 
GENERA!. INFORMATION. 

§ 2.1. Applicability. 

These guidelines shall apply to all regulations subject to 
the Administrative Process Act which are adopted by the 
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Virginia Safety and Health Codes Board and administered 
by the Commissioner of Labor and Industry. They shall 
not apply to regulations adopted on an emergency basis. 
This regulation does not apply to regulations exempted 
from the provisions of the Administrative Process Act (§ 
9-S.l4:4.1 A and B) or excluded from the operation of 
Article 2 of the Administrative Process Act(§ 9-S.l4:4.1 C). 

§ 2.2. Purpose. 

The purpose of these guidelines is to ensure that the 
public and all parties interested in the regulations have a 
full and fair opportunity to participate at every stage in 
the development or revision of the regulations. 

The faz1ure of any person to receive any notice or 
copies of any documents provided under these guidelines 
shall not affect the validity of any regulation otherwise 
adopted in accordance with this regulation. 

At the discretion of the board, the procedures in Part 
!II or Part IV may be supplemented to provide additional 
public participation in the regulation adoption process or 
as necessary to meet federal requirements. 

§ 2.3. Identification of interested persons and groups. 

The major groups interested in the regulatory process of 
the board are: 

1. Business and labor associations and organizations 
such as the Virginia Manufacturers Association and 
the Virginia State AFL-GIO; 

2. Persons, groups, businesses, industries, and 
employees affected by the specific regulation who 
have previously expressed an interest by writing or 
participating in public hearings; and 

3. Persons or groups who have asked to be placed on 
a mailing list. 

§ 2.4. Public involvement with formulation of regulations. 

A. The board shall accept petitions to develop a new 
regulation or amend an existing regulation from any 
member of the public. The board shall consider the 
petition and provide a response within I80 days. 

B. The petition, at a minimum, shall contain the 
following information: 

I. Name, mailing address and telephone number of 
petitioner; 

2. Petitioner's interest in the proposed action; 

3. Recommended regulation or addition, deletion or 
amendment to a specific regulation; 

4. Statement of need and justification for the 
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proposed action; 

5. Statement of impact on the petitioner and other 
affected persons; and 

6. Supporting documents, as applicable. 

PART Ill. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Advisory groups and consultation. 

A. The board may form a standing or ad hoc advisory 
group to make recommendations on a proposed 
regulation. When an ad hoc advisory group is formed, it 
shall include representatives from the interested persons 
or groups identified in § 2.3. The membership of any ad 
hoc advisory group shall be selected by the board or, at 
the board's option, by a committee of board members or, 
at the direction of the board, by the commissioner. 

B. Ad hoc advisory groups or consultation with groups 
or individuals will be used when the regulation proposed 
is uniQue to Virginia or more stringent than existing 
federal regulations. 

C. Ad hoc advisory groups or consultation with groups 
or individuals may be used when: 

1. The proposed regulation is of wide general impact; 

2. The proposed regulation is of wide general interest 
to the public; 

3. The subject of the regulation has not been 
regulated previously by the board,· 

4. The board determines this is the most effective 
method to develop the regulation; or 

5. The board determines additional technical expertise 
and knowledge would be beneficial in developing the 
regulation. 

§ 3.2. Open meetings. 

The board may schedule an open meeting or meetings 
to provide infonnation and to receive views and 
comments and answer questions from the public. The 
meeting(s) will normally be held at locations throughout 
the Commonwealth, but if the proposed regulation will 
apply only to a particular area of the state, it will be 
held in the affected area. These meetings may be held 
prior to the beginning of the formal regulatory process or 
during the Notice of Intended Regulatory Action period or 
during the 60-day comment period on proposed 
regulations and will be in addition to any public hearing. 

§ 3.3. Notice of intended Regulatory Action (NOIRA). 

A. The department, at the direction of the board, will 
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identify persons or groups, as referred to in § 2.3, 
interested in the development of the regulation and 
assemble the appropriate mailing list. 

B. The board shall issue a NOIRA whenever it intends 
to consider the development, amendment or repeal of any 
regulation. The NOIRA will include: 

I. Subject of the proposed regulation. 

2. Identification of the persons or groups affected. 

3. Summary of the purpose of the proposed regulation 
and the iSsues involved. 

4. Listing of applicable laws or regulations, and 
locations where these documents can be reviewed or 
obtained. 

5. Explanation of federal requirements for adoption 
and specific obligations of the board, if applicable. 

6. Request for comments from interested parties and 
deadline for receipt of the written comments. 

7. Notification of time and place of open meeting(s), if 
the board intends to hold open meetings. 

8. Name, address and telephone number of staff 
person to be contacted for further information. 

9. Statement that the board intends to hold a public 
hearing on the proposed regulation after it is 
published. 

C. If appropriate, the board will appoint an advisory 
group as outlined in § 3.1. 

D. The NOIRA will be disseminated to the public via: 

I. Distribution by mail, facsimile or other appropriate 
delivery method to persons on the appropriate mailing 
list. 

2. Publication in The Virginia Register of Regulations. 

3. Publication in a newspaper of statewide circulation. 

4. Publication in newspaper( s) in localities particularly 
affected by the regulation. The localities particularly 
affected have been identified by the department at 
the direction of the board. 

§ 3.4. Proposed regulations. 

A. After consideration of public comment, the board 
may prepare a proposed draft regulation and any 
necessary documentation required for review. If an ad hoc 
advisory group has been established, the draft regulation 
shall be developed in consultation with such group. 

B. The commissioner, at the direction of the board, will 
present the proposed draft to the secretary's office for 
review and concurrence prior to the fonnal adoption by 
the board and the beginning of the 60-day public 
comment period. 

C. The board will submit the proposed regulation to a 
60-day public hearing/comment period by forwarding the 
following documents to the Registrar of Regulations by 
the established submission date for the desired date of 
publication in The Virginia Register and the beginning of 
the 60-day comment period: 

I. Notice of public hearing/comment period, which 
will contain the following: 

a. The date, time and place of the public hearing. 
(Public hearing is defined in this regulation) 

b. The legal authority of the board to act. 

c. The name, address and telephone number of an 
individual to contact for further information and 
where to submit written comments. 

2. Full text of the regulation. 

3. Summary of the regulation. 

4. Statement of the basis of the regulation, defined as 
the statutory authority for promulgating the 
regulation, including an identification of the section 
number and a brief statement relating the content of 
the statutory authority to the specific regulation 
proposed. 

5. Statement of the purpose of the regulation, defined 
as the rationale or justification for the provisions of a 
new regulation or changes to an existing regulation, 
from the standpoint of the public's health, safety or 
welfare. 

6. Statement of the substance of the regulation, 
defined as the identification and explanation of the 
key provisions of the regulation. 

7. Statement of the issues of the regulations, defined 
as the primary advantages and disadvantages for the 
public, and as applicable for the department or the 
state, of implementing the new or amended regulatory 
provisions. 

8. Statement of the estimated impact, defined as the 
projected number of persons affected, the projected 
costs, expressed as a dollar figure or range, for the 
implementation and compliance with the new 
regulation or amendments, and the zdentity of any 
localities particularly affected by the regulation. The 
estimated impact shall represent the board's best 
estimate for the purposes of public review and 
comment, but the accuracy of the estimate shall in 
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no way affect the validity of the regulation. 

9. A copy of the written assurance from the Office of 
the Attorney General which states that the board has 
the statutory authority to issue the proposed 
regulation. 

10. An explanation of how clarity and simplicity were 
assured in drafting the regulations. 

11. A statement describing the alternative approaches 
that were considered to meet the need the proposed 
regulations address, and assurance that the proposed 
regulations are the least burdensome available 
alternative. 

12. A schedule setting forth when, after the effective 
date of the regulation, the board will evaluate it for 
effectiveness and continued need. 

D. Concurrently with the preceding step, the board will 
submit required documentation to the Governor's office, 
the Department of Planning and Budget, and the Office of 
the Secretary of Commerce and Trade. 

E. Upon receipt of the proposed regulation and 
appropriate documentation, the Registrar of Regulations 
will publish the summary of the regulation and the public 
hearing notice in The Virginia Register and in a 
Richmond area newspaper of general circulation. If 
applicable, the department will request that the Registrar 
publish the notice in newspapers in other areas of the 
state. The department will mail a copy of the notice to 
persons and groups on the appropriate mailing list. 

F. During the public comment period, the regulation 
will be available for review concurrently by the following: 

1. The public, 

2. The Governor, 

3. The General Assembly, 

4. The Secretary of Commerce and Trade, and 

5. The Attorney General. 

§ 3.5. Completion of the adoption process. 

A. The board shall prepare a summary of the oral and 
written comments received during the 60-day public 
comment pen'od and the board's response to the 
comments. A draft of the board's summary shall be sent 
to all parties who commented on the proposed regulation. 
The summary shall be sent at least five days before final 
adoption of the regulation. 

B. At the end of the 60-day public comment period, the 
department shall prepare the final proposed regulation. 
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C. The final regulation shall be submitted to the board 
for adoption. 

D. The board shall submit the final regulation to the 
Registrar of Regulations for publication in The Virginia 
Register at least 30 days prior to the effective date of the 
regulation. 

E. The following documents shall be sent to the 
Registrar's office. Concurrently, these documents shall be 
sent to the Governor's office, the Department of Planning 
and Budget, and the Office of the Secretary of Commerce 
and Trade. 

1. A copy of the final regulation. 

2. A current summary and statement as to the basis, 
purpose, substance, issues, and impact of the 
regulation. 

3. The summary of the oral and written comments 
received during the 60-day public comment period and 
the board's response to the comments. 

PART IV. 
OCCUPATIONAL SAFETY AND HEALTH 
STANDARDS PROMULGATED BY THE U.S. 

OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION. 

§ 4. 1. General. 

The Virginia State Plan for the enforcement of 
occupational safety and health laws commits the state to 
adopt regulations that shall be at least as stringent as the 
standards promulgated by the U. S. Department of Labor, 
Occupational Safety and Health Administration. 

Accordingly, participation in the fonnulation of such 
regulations must occur during the adoption of the 
regulations at the federal level. To encourage such 
participation the following actions will be taken. 

§ 4.2. Notice of proposed federal regulatory action. 

A. When advised of proposed federal regulatory action, 
the board will prepare a general notice of the proposed 
federal regulatory action for publication in The Virginia 
Register. The general notice will include: 

1. Subject of the proposed regulation. 

2. Summary of the issue involved and purpose of the 
proposed regulation. 

3. Timetable for submitting written comments or 
notification of desire to be heard at hearing or both. 

4. Time and place of public hearing. 

5. Request that comments be submitted to OSHA with 
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a copy to the Virginia Department of Labor and 
industry. 

6. Name and address of contact at OSHA. 

7. Copy of proposed regulation. 

B. The notice will be disseminated to the appropriate 
persons or groups identified and placed on a mailing list 
assembled in accordance w1th § 2.3 of these guidelines. 

VA.R. Doc. No. R94-337; Filed December 8, 1993, 11:27 a.m. 

DEI'ART!I'IENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

Title of Regulations: Stale Plan lor Medical Assistance 
Relating to I'ASARR; Education Component ol Nursing 
Facility Care; Nursing Facilily Residents' Appeal Rights. 
VR 468-01-46:1. Ulllizatlon/Qualily Control (§ U4(a)). 
VR 460-01-76. Appeals Process (§ US (a) and (b)). 
VR 460-0l-79.19. Preadmission Screening and Annual 
Resident Review In Nursing Facililies ( § 4.39 (a) tllrougl! 
(g)). . 
VR 460·02·4.3900. Definition of Specialized Services. 
VR 460-02·4.3910. Categorical Determinations. 
VR 460-02-3.1300. Standards Established and Melllods 
Used to Assure High Quality Care (Attachment U·C). 
VR 460-02·4.1410. Criteria lor Preadmission Screening and 
Nursing !lome l'lacemenl ol Mentally m and Mentally 
Retarded Individuals (REPEALING). 
VR 460-03-3.1301. Nursing Facility and MR Criteria 
(Supplement l to Attachment U·C). 
VR 460-04-4.3910. Regulations lor !'readmission Screening 
and Annual Resident Review. 

Statutory Authority: § 32.1·325 of the Code of Virginia. 

~ Hearing Date: N/A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
for additional information) 

~ and Authority: Section 32.1·324 of the Code of 
Virginia grants to the Director o! the Department of 
Medical Assistance Services (DMAS) the authority to 
administer and amend the Plan !or Medical Assistance in 
lieu of board action pursuant to the board's requirements. 
Section 9·6.!4:9 of the Administrative Process Act (APA) 
provides for this agency's promulgation of proposed 
regulations subject to the Department of Planning and 
Budget's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the Administrative Process Act. 

The PASARR action is mandated by 42 Code of Federal 
Regulations § 483.100-138. These regulations were initially 
established statutorily through the Omnibus Budget 
Reconclllation Act (OBRA) '87. The appeal rights of 

nursing facility residents is mandated in 42 CFR 431.153 
and !54> However, this action is not exempt from ArtiCle 2 
of the APA because the state has exercised discretion in 
the development ol PASARR process requirements. 

Pumose: The purpose o! this proposal is to promulgate 
permanent regulations to supersede the existing emergency 
regulations, providing for preadmission screeni.ng and 
annual resident reviews, education component reqmrements 
for children in nursing facilities, and nursing facilities' 
residents appeal rights. 

summary and Analysis: The sections of the State Plan 
affected by this action are preprinted pages (pp. 46, 76, 
79s, and 791) and Attachments 4.39 and 4.39-A. The state 
regulations affected by this action are Preadmission 
Screening and Annual Resident Review (VR 460·04-4.3910). 

Preadmission screening and annual resident review. 

The Omnibus Budget Reconciliation Act (OBRA) of 1987, 
Part 2 Subtitle c of Title IV, added § 1919 to the Social 
Security Act. Speci!ically, § 19!9 (b)(3)(F) prohibits a 
nursing facility !rom admitting or retaining an individual 
who has a condition of mental illness or mental 
retardation unless that individual has been determined by 
the State Mental Health or Mental Retardation Authority 
(MH/MRA) to require the level of services provided by a 
nursing facility. The Department of Mental Health, Mental 
Retardation and Substance Abuse Services (DMHMRSAS) is 
the designated MH/MRA in the Commonwealth. 

The federal requirements regarding preadmission 
screening and annual resident review (PASARR) are that 
placement determinations be completed on all applicants 
to a nursing facility. II the Level I assessment indicates 
the presence of a condition of mental illness or mental 
retardation, as defined by HCFA, the applicant must be 
referred !or a Level II evaluation prior to admission to 
the nursing facility. Residents with conditions of mental 
illness or mental retardation are to be reviewed at least 
annually. 

On November 30, the Hea!lh Care Financing 
Administration (HCFA) published final regulations 
concerning PASARR. The final regulations published by 
HCFA are similar to the original requirements but with 
several significant changes. First, the definition of mental 
illness ilas been revised. Because the new definition 
stresses severity or the mental illness, the change should 
result in a decrease in the number of individuals referred 
!or a Level II evaluation for mental illness. 

Second, HCFA is allowing slates to determine personnel 
qualifications lor specific parts of the Level II evaluation 
process. For example, a board-certified or board-eligible 
psychiatrist is no longer mandated to complete the 
psychiatric examination. States may individually specify 
the qualifications ol certain assessors. Third, states are 
allowed discretion in defining specialized services to be 
offered and in establishing categorical determinations. 
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DMAS has followed HCFA's requirements and only 
included discretionary items where such were permitted 
(e.g., in determining categorical determinations and 
descriptions of specialized services). In addition, language 
was added to address DMAS monitoring activities as the 
state Medicaid agency is ultimately responsible to ensure 
that PASARR activities are appropriately performed. 

In order to develop program requirements that are the 
most efficient and least burdensome to providers, 
recipients, and contractors, DMAS consulted staff of 
DMHMRSAS in the regulatory development process. DMAS, 
in collaboration with DMHMRSAS, routinely monitors the 
PASARR process to ensure that appropriate reviews are 
conducted. At least annually, DMAS will confer with 
DMHMRSAS to determine the efficiency of the program. 
Because this regulation is driven by a federal mandate, it 
will remain in effect until such time that federal 
requirements are changed. 

Education component of nursing facility specialized care 
services. 

When DMAS first promulgated its regulations for 
specialized care services in nursing facilities, requirements 
for the provision of an education component were 
included. Initially, the regulation required that "the nursing 
facility ... provide for (emphasis added) the educational and 
habilitative needs of the child." At the time of 
promulgation, it was DMAS' intent that the nursing facility 
coordinate (emphasis added) such services with the state 
or local educational authority. The correct interpretation of 
this intent has recently come under question, so this 
language is being clarified. 

NF residents' appeal rights. 

Residents of nursing facilities who wish to appeal a 
nursing facility notice of intent to transfer or discharge 
will file their appeal with the DMAS' Division of Client 
Appeals and not with the Department of Health. DMAS 
will hear appeals filed by any nursing facility resident 
regardless of the payment source. Prior to the DMAS 
emergency regulation, DMAS' Division of Client Appeals 
only heard appeals when Medicaid was the payment 
source. 

Preadmission screening and annual resident review. 

Federal regulations require screening of all applicants, 
regardless of payment source, prior to admission to a 
nursing facility for conditions of mental illness and mental 
retardation to determine whether nursing facility services 
are needed. Also required are annual resident reviews of 
all nursing facility residents who have a condition of 
mental illness or mental retardation. Federal financial 
payment will be withheld for individuals who are not 
screened as required. 
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Education component of nursing facility specialized care 
services. 

DMAS requires that nursing facility specialized care 
providers coordinate with state and local educational 
authorities for the educational and habilitative needs of a 
child receiving specialized care services. While the 
specialized care provider is not required to furnish these 
services directly, the provider must ensure that they are 
obtained. 

NF residents' appeal rights. 

Federal regulations regulate the procedures and reasons 
for which nursing facilities may discharge or transfer 
residents. Nursing facility residents who disagree with the 
facility decision or feel their rights have been violated 
may appeal to the DMAS. The DMAS must grant a fair 
hearing to these appellants. The department proposes to 
use the same appeal process for these individuals as used 
for all other recipients. Regulations for those are found at 
VR 460-04·8.7. 

Preadmission screening and annual resident review. 

The final regulation makes permanent the emergency 
regulations issued on March 26, 1993. DMAS has not 
changed the estimates in the emergency regulations 
related to the resident review lor nursing facility 
placement and review of the Level II screening by 
community service boards. These figures are $1,382,000 
and $183,551 respectively. New costs are not anticipated at 
this time as these regulations have been in effect since 
their issuance as emergency regulations. 

Education component of nursing facility specialized care 
services. 

There are no costs associated with the clarifying 
language for the education component of nursing facility 
specialized care services. 

NF residents' appeal rights. 

These regulations assign to the state Medicaid agency 
the responsibility to provide a system of fair hearings to 
both Medicaid eligible and private-pay residents of nursing 
facilities who are transferred or discharged against their 
will. While the DMAS has provided fair hearings for other 
Medicaid issues, the agency will now receive appeals on 
these new issues from privatempay individuals as well as 
Medicaid eligible individuals. 

During 1992, the Department of Health carried the fair 
hearing responsibility for nursing facility transfer and 
discharge. Only one appeal was filed during that year. 
During 1993 DMAS has received two appeals. 

Summary: 
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The purpose of this proposal is to promulgate 
permanent regulations to supersede the existing 
emergency regulations, providing for preadmission 
screening and annual resident reviews, education 
component requirements for children in nursing 
facilities, and nursing facilities' residents appeal rights. 

The sections of the State Plan affected by this action 
are preprinted pages (pp. 46, 76, 79s, and 79t) and 
Attachments 4.39 and 4.39-A. The state regulations 
affected by this action are Preadmission Screening 
and Annual Resident Review (VR 460-IJ4-4.3910). 

PreadmiSsion screening and annual resident review. 

The Omnibus Budget Reconciliation Act (OBRA) of 
1987, Part 2, Subtitle C of Title IV, added § 1919 to 
the Social Security Act. Specifically, § 1919 (b)(3JF) 
prohibits a nursing faczlzty from admztting or 
retaining an individual who has a condition of mental 
illness or mental retardation unless that individual 
has been determined by the State Mental Health or 
Mental Retardation Authority (MH/MRA} to require 
the level of services provided by a nursing facility. 
The Department of Mental Health, Mental Retardation 
and Substance Abuse Services (DMHMRSAS) is the 
designated MH/MRA in the Commonwealth. 

The federal requirements regarding preadmission 
screening and annual resident review (P ASARR) are 
that placement determinations be completed on all 
applicants to a nursing facility. If the Level I 
assessment indicates the presence of a condition of 
mental illness or mental retardation, as defined by 
HCF A, the applicant must be referred for a Level II 
evaluation pn'or to admission to the nursing facility. 
Residents with conditions of mental illness or mental 
retardation are to be reviewed at least annually. 

On November 30, 1992, the Health Care Financing 
Administration (HCF A) published final regulations 
concerning P ASARR. The final regulations published 
by HCF A are similar to the original requirements but 
with several significant changes. First, the definition 
of mental illness has been revised. Because the new 
definition stresses severity of the mental illness, the 
change should result in a decrease in the number of 
individuals referred for a Level II evaluation for 
mental illness. 

Second, HCF A is allowing states to determine 
personnel qualifications for specific parts of the Level 
II evaluation process. For example, a board-certified 
or board-eligible psychiatrist is no longer mandated to 
complete the psychiatric examination. States may 
individually specify the qualifications of certain 
assessors. Third, states are allowed discretion in 
defining specialized services to be offered and in 
establishing categorical determinations. 

DMAS has followed HCF A's requirements and only 

included discretionary items where such were 
permitted (e.g., in determining categorical 
determinations and descriptions of specialized 
services). In addition, language was added to address 
DMAS monitoring activities as the state Medicaid 
agency is ultimately responsible to ensure that 
P ASARR activities are appropriately performed. 

In order to develop program requirements that are 
the most efficient and least burdensome to providers, 
recipients, and contractors, DMAS consulted staff of 
DMHMRSAS in the regulatory development process. 
DMAS, in collaboration with DMHMRSAS, routinely 
monitors the P ASARR process to ensure that 
appropriate reviews are conducted. At least annually, 
DMAS will confer with DMHMRSAS to determine the 
efficiency of the program. Because this regulation is 
d1iven by a federal mandate, it will remain in effect 
until such time that federal requirements are changed. 

Education component of nursing facility specialized 
care services. 

When DMAS first promulgated its regulations for 
specialized care services in nursing facilities, 
requirements for the provision of an education 
component were included. Initially, the regulation 
required that "the nursing facility .. ,provide for 
(emphasis added) the educational and habilitative 
needs of the child." At the time of promulgation, it 
was DMAS' intent that the nursing facz1ity coordinate 
(emphasis added) such services with the state or local 
educational authority. The correct interpretation of 
this intent has recently come under question, so this 
language is being clarified. 

NF residents' appeal rights. 

Residents of nursing facilities who wish to appeal a 
nursing facz1ity notice of intent to transfer or 
discharge will file their appeal with the DMAS' 
Division of Client Appeals and not with the 
Department of Health. DMAS will hear appeals filed 
by any nursing facility resident regardless of the 
payment source. Prior to the DMAS emergency 
regulation, DMAS' Division of Client Appeals only 
heard appeals when Medicaid was the payment 
source. 

VR 46@o0l·46:1. U!ilization/Quality Control. 

Citation: 42 CFR 431.60, 42 CFR 456.2, 50 FR 15312, 
1902(a) (30)(C) and 1902(d) of the Act, P.L. 99-509 (§ 9431) 

§ 4.!4. Utilization/Quality ControL 

(a) A statewide program of surveillance and utilization 
control has been implemented that safeguards against 
unnecessary or inappropriate use of Medicaid services 
available under this plan and against excess payments, and 
that assesses the quality of services. The requirements of 
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42 CFR Part 456 are met: 

lill Directly. hftaellmeftl +.H A eantaiHs tile - fa!' 
pfe admission sefeening aad mH'Siilg ileme plaeement 
a# MlfMa J38FSBBS. 

D By undertaking medical and utilization review 
requirements through a contract with a Utilization and 
Quality Control Peer Review Organization (PRO) 
designated under 42 CFR Part 462. The contract with 
the PRO: 

(1) Meets the requirements of § 434.6(a); 

(2) Includes a monitoring and evaluation plan to 
ensure satisfactory performance; 

(3) Identifies the services and providers subject to 
PRO review; 

( 4) Ensures that PRO review activities are not 
inconsistent with the PRO review of Medicare 
services; and 

(5) Includes a description of the extent to which 
PRO determinations are considered conclusive for 
payment purposes. 

D Quality review requirements described in § 
1902(a)(30)(C) of the Act relating to services 
furnished by HMO's under contract are undertaken 
through contract with the PRO designated under 42 
CFR Part 462. 

Citation: 1902(a)(30)(C) and 1902 (d) of the Act, P.L. 
99-509, (§ 9431) 

D By undertaking quality review of services furnished 
by HMOs under each contract with an HMO through a 
private accreditation body. 

VR 460-01-76. Appeals Process. 

Citation: 42 CFR 431.152; AT-79-18; 52 FR 22444; §§ 
1902(a)(28)(D)(i) and 1919(e)(7) of the Act; P.L. 100-203 
(§ 4211(c)). 

§ 4.28. Appeals Process. 

(a) The Medicaid agency has established appeals 
procedures for NFs as specified in 42 CFR 431.153 and 
431.154. 

(b) The State provides an appeals system that meets the 
requirements of 42 CFR 431 Subpart E, 42 CFR 483.12, 
and 42 CFR 483 Subpart E for residents who wish to 
appeal a notice of intent to transfer or discharge from a 
NF and for individuals adversely affected by the 
preadmission and annual resident review requirements of 
42 CFR 483 Subpart C. 
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VR 460·01-79.19. Preadmission Screening and Annual 
Resident Review in Nursing Facilities. 

Citation: §§ 1902(a)(28)(D)(i) and 1919(e)(7) of the Act; 
P.L. 100-203 (§ 4211(c)); P.L. 101-508 (§ 480l(b)). 

§ 4.39. Preadmission Screening and Annual Resident 
Review in Nursing Facilities. 

(a) The Medicaid agency has in effect a written 
agreement with the State mental health and mental 
retardation the Act; authorities that meet the requirements 
of 42 (CFR) 431.62l(c). 

(b) The State operates a preadmission screening and 
annual resident review program that meets the 
requirements of 42 CFR 483.100-138. 

(c) The State does not claim as "medical assistance 
under the State Plan" the cost of services to individuals 
who should receive preadmission screening or annual 
resident review until such individuals are screened or 
reviewed. 

(d) With the exception of NF services furnished to 
certain NF residents defined in 42 CFR 483.118(c)(l), the 
State does not claim as "medical assistance under the 
State plan" the cost of NF services to individuals who are 
found not to require NF services. 

lill (e) ATTACHMENT 4.39 specifies the State's definition 
of specialized services. 

~ (f) Except for residents identified in 42 CFR 
483.118(c)(l), the State mental health authority makes 
categorical determinations that individuals with certain 
mental conditions or levels of severity of mental illness 
would normally require specialized services of such an 
intensity that a specialized services program could not be 
delivered by the State in most, if not all, NFs and that a 
more appropriate placement should be utilized. 

(g) The State describes an categorical determinations it 
applies in ATTACHMENT 4.39-A. 

VR 460-02·4.3900. Definition of Specialized Services. 

The Department of Medical Assistance Services (DMAS) 
shall define specialized services for the purposes of 
preadmission screening and annual resident review as 
follows. The Department of Mental Health, Mental 
Retardation and Substance Abuse Services shall ensure 
the provision of services when they are provided by a 
non-Medicaid-enrolled provider or when the services are 
not covered by Medicaid. 
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1. Partial hospitalization; 

2. Transportation to Medicaid-covered services or 
specialized services necessary to treat conditions of 
mental illness or mental retardation; 
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3. Day health and rehabilitation; 

4. Psychosocial rehabilitation; 

5. Crisis intervention; 

6. Customized durable medical equipment, for 
residents without a patient pay, that would allow the 
resident to participate in specialized services; 

7. Behavior management interventions requiring 
ongoing consultation and . monitoring by a licensed 
psychiatrist or psychologist; 

8. One-to-one supervision necessary for behavior 
management; 

9. Vision and hearing needs related to mental illness 
or mental retardation for persons over age 21; 

10. Dental needs resulting from mental illness or 
mental retardation sequela for persons over age 21; 

11. Habilitation; 

12. Supported employment for persons with mental 
illness or mental retardation; 

13. Case management services; 

14. Individual psychotherapy; 

15. Day treatment; 

16. Individual and group counseling; and 

17. Inpatient psychiatric care. 

VR 480·02·4.3910. Categorical Determinations. 

A. A Level II evaluation shall be required for any 
applicant to a Medicaid-certified nursing facility who is 
determined, as a result of the Level I identification 
screening, to have a condition of mental illness or mental 
retardation as defined in 42 CFR 483.102. 

B. If, however, the individual also meets one of the 
following categorical determinations, a Level II evaluation 
is not required to be completed for that individual. These 
determinations may only be applied following the Level I 
review and only if existing data on the individual appear 
to be current and accurate and are sufficient to allow the 
evaluator readily to determine that the individual fits into 
the established category. 

C. The categorical determinations are: 

I. A terminal illness in which a physician has 
documented that life expectancy is less than six 
months; and 

2. A severe physical illness such as coma, functioning 
at brain stem level, or other conditions which result 
in a level of impainnent so severe that the individual 
could not be expected to benefit from active 
treatment. When this category is used, documentation 
must be available which fully describes the severity of 
the condition. 

VR 460·02-3.i300. Standards Established and Methods 
Used to Assure High Quality Care. 

The following is a description of the standards and the 
methods that will be used to assure that the medical and 
remedial care and services are of high quality: 

§ 1. Institutional care will be provided by facilities 
qualified to participate in Title XV!ll and/or Title XIX. 

§ 2. Utilization control. 

A. General acute care hospitals. 

1. The Commonwealth of Virginia is required by state 
law to take a!firmative action on all hospital stays 
that approach 15 days. It is a requirement that the 
hospitals submit to the Department of Medical 
Assistance Services complete information on all 
hospital stays where there is a need to exceed 15 
days. The various documents which are submitted are 
reviewed by professional program staff, including a 
physician who determines if additional hospitalization 
is indicated. This review not only serves as a 
mechanism lor approving additional days, but allows 
physicians on the Department of Medical Assistance 
Services' staff to evaluate patient documents and give 
the Program an insight into the quality of care by 
individual patient. In addition, hospital representatives 
of the Medical Assistance Program visit hospitals, 
review the minutes of the utilization Review 
Committee, discuss patient care, and discharge 
planning. 

2. In each case for which payment !or inpatient 
hospiteil services, or inpatient mental hospital services 
is made under the State Plan: 

a. A physician must certify at the time of admission, 
or if later, the time the individual applies for 
medical assistance under the State Plan that the 
individual requires inpatient hospital or mental 
hospital care. 

b. The physician, or physician assistant under the 
supervision of a physician, must recertify, at least 
every 60 days, that patients continue to require 
inpatient hospital or mental hospital care. 

c. Such services were furnished under a plan 
established and periodically reviewed and evaluated 
by a physician for inpatient hospital or mental 
hospital services. 
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B. Long-stay acute care hospitals (no omental hospitals). 

1. Services !or adults in long-stay acute care hospitals. 
The population to be served includes individuals 
requiring mechanical ventilation, ongoing intravenous 
medication or nutrition administration, comprehensive 
rehabilitative therapy services and individuals with 
communicable diseases requiring universal or 
respiratory precautions. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care 
hospital placement, and any additional information 
that justifies the need for intensive services. 
Physician certification must accompany the request. 
Periods of care not authorized by DMAS shall not 
be approved for payment. 

b. These individuals must have long-term health 
conditions requiring close medical supervision, the 
need !or 24-hour licensed nursing care, and the 
need for specialized services or equipment needs. 

c. At a minimum, these individuals must require 
physician visits at least once weekly, licensed 
nursing services 24 hours a day (a registered nurse 
whose sole responsibility is the designated unit must 
be on the nursing unit 24 hours a day on which the 
resident resides), and coordinated multidisciplinary 
team approach to meet needs that must include 
daily therapeutic leisure activities. 

d. In addition, the individual must meet at least one 
of lbe following requirements: 

(I) Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

(3) The individual must require at least one of the 
following special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
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include handwashing precautions only); 

(c) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care reqmnng debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second· or third-degree burns 
covering more than 10% of the body); or 

(!) Ongoing management of multiple unstable 
ostomies (a single ostomy does not constitute a 
requirement for special care) requiring frequent 
care (i.e. suctioning every hour; stabilization of 
feeding; stabilization of elimination, etc.). 

e. utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the 
individuals' medical records as having been 
rendered shall be deemed not to have been 
rendered and no coverage shall be provided. 

f. When the individual no longer meets long-stay 
acute care hospital criteria or requires services that 
the facility is unable to provide, then the individual 
must be discharged. 

2. Services to pediatric/adolescent patients in long-stay 
acute care hospitals. The population to be served shall 
include children requiring mechanical ventilation, 
ongoing intravenous medication or nutrition 
administration, daily dependence on device-based 
respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.), comprehensive rehabilitative 
therapy services, and those children having 
communicable diseases reqmrmg universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.) and with terminal illnesses. 

a. Long-stay acute care hospital stays shall be 
preaulhorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care, 
and any additional information that justifies the 
need for intensive services. Periods of care not 
authorized by DMAS shall not be approved for 
payment. 

b. The child must have ongoing health conditions 
requiring close medical supervision, the need for 
24·hour licensed nursing supervision, and the need 
for specialized services or equipment. The recipient 
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must be age 21 or under. 

c. The child must minimally require physician visits 
at least once weekly, licensed nursing services 24 
hours a day (a registered nurse whose sole 
responsibility is that nursing unit must be on the 
unit 24 hours a day on which the child is residing), 
and a coordinated multidisciplinary team approach 
to meet needs. 

d. In addition, the child must meet one of the 
following requirements: 

(I) Must require two out of three of the following 
physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, five days 
per week, for a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

(3) Must require at least one of the following 
special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
lor normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(c) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requmng debridement, 
irrigation, packing, etc. more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 

(f) Ostomy care requiring services by a licensed 
nurse; 

(g) Services required for terminal care. 

e. In addition, the long-stay acute care hospital must 
provide for the educational and habilitative needs of 

the child. These services must be age appropriate, 
must meet state educational requirements, and must 
be appropriate to the child's cognitive level. Services 
must also be individualized to meet the child's 
specific needs and must be provided in an organized 
manner that encourages the child's participation. 
Services may include, but are not limited to, school, 
active treatment for mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 

f. Utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

g. When the resident no longer meets long-stay 
hospital criteria or requires services that the facility 
is unable to provide, the resident must be 
discharged. 

C. Nursing facilities. 

I. Long-term care of residents in nursing facilities will 
be provided in accordance with federal law using 
practices and procedures that are based on the 
resident's medical and social needs and requirements. 

2. Nursing facilities must conduct initially and 
periodically a comprehensive, accurate, standardized, 
reproducible assessment of each resident's functional 
capacity. This assessment must be conducted no later 
than 14 days after the date of admission and promptly 
after a significant change in the resident's physical or 
mental condition. Each resident must be reviewed at 
least quarterly, and a complete assessment conducted 
at least annually. 

3. The Department of Medical Assistance Services 
shall conduct at least annually a validation survey of 
the assessments completed by nursing facilities to 
determine that services provided to the residents are 
medically necessary and that needed services are 
provided. The survey will be composed of a sample of 
Medicaid residents and will include review of both 
current and closed medical records. 

4. Nursing facilities must submit to the Department of 
Medical Assistance Services resident assessment 
information at least every six months !or utilization 
review. If an assessment completed by the nursing 
facility does not reflect accurately a resident's 
capability to perform activities of daily living and 
significant impairments in functional capacity, then 
reimbursement to nursing facilities may be adjusted 
during the next quarter's reimbursement review. Any 
individual who willfully and knowingly certifies (or 

Virginia Register of Regulations 

1614 



causes another individual to certify) a material and 
false statement in a resident assessment is subject to 
civil money penalties. 

5. In order for reimbursement to be made to the 
nursing facility for a recipient's care, the recipient 
must meet nursing facility criteria as described in 
Supplement l to Attachment 3J -C, Part I (Nursing 
Facility Criteria). 

In order for reimbursement to be made to the nursing 
facility for a recipient requiring specialized care, the 
recipient must meet specialized care criteria as 
described in Supplement l to Attachment 3.1-C, Part 2 
(Adult Specialized Care Criteria) or Part 3 
(Pediatric/ Adolescent Specialized Care Criteria). 
Reimbursement for specialized care must be 
preauthorized by the Department of Medical 
Assistance Services. In addition, reimbursement to 
nursing facilities for residents requiring specialized 
care will only be made on a contractual basis. Further 
specialized care services requirements are set forth 
below. 

ln each case lor which payment for nursing facility 
services is made under the State Plan, a physician 
must recommend at the time of admission or, if later, 
the time at which the individual applies for medical 
assistance under the State Plan that the individual 
requires nursing facility care. 

6. For nursing facilities, a physician must approve a 
recommendation that an individual be admitted to a 
facility. The resident must be seen by a physician at 
least once every 30 days !or the first 90 days after 
admission, and at least once every 60 days thereafter. 
At the option of the physician, required visits alter the 
initial visit may alternate between personal visits by 
the physician and visits by a physician assistant or 
nurse practitioner. 

7. When the resident no longer meets nursing facility 
criteria or requires services that the nursing facility is 
unable to provide, then the resident must be 
discharged. 

8. Specialized care services. 

a. Providers must be nursing facilities certified by 
the Division of Licensure and Certification, State 
Department of Health, and must have a current 
signed participation agreement with the Department 
of Medical Assistance Services to provide nursing 
facility care. Providers must agree to provide care 
to at least four residents who meet the specialized 
care criteria !or children/adolescents or adults. 

b. Providers must be able to provide the following 
specialized services to Medicaid specialized care 
recipients: 
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(l) Physician visits at least once weekly; 

(2) Skilled nursing services by a registered nurse 
available 24 hours a day; 

(3) Coordinated multidisciplinary team approach to 
meet the needs of the resident; 

( 4) Fer residents llll<let' age *o pra·m•an fer tile 
e<leea!ieaal llfl<l l>abili!a!i<;e ftee<!s 6f tile el>M 
Infection control ; 

(5) For residents under age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of six sessions each day, 15 minutes per 
session, five days per week; 

(6) For residents over age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of four sessions per day, 30 minutes per 
session, five days a week; 

(7) Ancillary services related to a plan of care; 

(8) Respiratory therapy services by a board-certified 
therapist (lor ventilator patients, these services must 
be available 24 hours per day); 

(9) Psychology services by a board-certified 
psychologist related to a plan of care; 

(10) Necessary durable medical equipment and 
supplies as required by the plan of care; 

(ll) Nutritional elements as required; 

(12) A plan to assure that specialized care residents 
have the same opportunity to participate in 
integrated nursing facility activities as other 
residents; 

(13) Nonemergency transportation; 

(14) Discharge planning; and 

(15) Family or caregiver training ; llfl<l . 

c. Providers must coordinate with appropriate state 
and local agencies for educational and habilitative 
needs for Medicaid specialized care recipients who 
are under the age of 21. 

D. Intermediate Care Facilities for the Mentally 
Retarded fFMI'!1 (ICF/MR) and Institutions for Mental 
Disease (!MD). 
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l. With respect to each Medicaid-eligible resident in 
an FMR (ICFJMR) or !MD in Virginia, a written plan 
of care must be developed prior to admission to or 
authorization of benefits in such facility, and a regular 
program of independent professional review (including 
a medical evaluation) shall be completed periodically 
for such services. The purpose of the review is to 
determine: the adequacy of the services available to 
meet his current health needs and promote his 
maximum physical well being; !be necessity and 
desirability of his continued placement in the facility; 
and the feasibility of meeting his health care needs 
through alternative institutional or noninstitutional 
services. Long-term care of residents in such facilities 
will be provided in accordance with federal law that 
is based on the resident's medical and social needs 
and requirements. 

2. With respect to each !nle<meaiate eaTe FMR 
(ICF/MR) or !MD, periodic on-site inspections of the 
care being provided to each person receiving medical 
assistance, by one or more independent professional 
review teams (composed of a physician or registered 
nurse and other appropriate health and social service 
personnel), shall be conducted. The review shall 
include, with respect to each recipient, a 
determination of the adequacy of the services 
available to meet his current health needs and 
promote his maximum physical well-being, the 
necessity and desirability of continued placement in 
!be facility, and the feasibility of meeting his health 
care needs through alternative institutional or 
noninstitutional services. Full reports shall be made to 
the state agency by the review team of !be findings of 
each inspection, together with any recommendations. 

3. In order !or reimbursement to be made to a 
facility for the mentally retarded, the resident must 
meet criteria lor placement in such facility as 
described in Supplement I, Part 4, to Attachment 3.1-C 
and the facility must provide active treatment for 
mental retardation. 

4. In each case for which payment !or nursing facility 
services for the mentally retarded or institution for 
mental disease services is made under the State Plan: 

a. A physician must certify for each applicant or 
recipient that inpatient care is needed in a facility 
for the mentally retarded or an institution for 
mental disease. The certification must be made at 
the time of admission or, if an individual applies for 
assistance while in the facility, before the Medicaid 
agency authorizes payment; and 

b. A physician, or physician assistant or nurse 
practitioner acting within the scope of the practice 
as defined by state law and under the supervision of 
a physician, must recertify for each applicant at 
least every 365 days thai services are needed in a 
facility lor the mentally retarded or institution for 

mental disease. 

5. When a resident no longer meets criteria for 
facilities for the mentally retarded or an institution 
for mental disease or no longer requires active 
treatment in a facility for !be mentally retarded, then 
!be resident must be discharged. 

E. Psychiatric services resulting from an EPSDT 
screening. 

Consistent with the Omnibus Budget Reconciliation Act 
of 1989 § 6403 and § 4b to Attachment 3.1 A & B 
Supplement 1, psychiatric services shall be covered, based 
on tbeir prior authorization of medical need, for 
individuals younger than 21 years of age when the need 
for such services has been identified in a screening as 
defined by the Early and Periodic Screening, Diagnosis, 
and Treatment (EPSDT) program. The following utilization 
control requirements shall be met before preauthorization 
of payment for services can occur. 

l. Definitions. The following words and terms, when 
used in the context of these regulations, shall have the 
following meaning, unless the context clearly indicates 
otherwise: 

"Admission" means the provision of services that 
are medically necessary and appropriate, and tbere 
is a reasonable expectation the patient will remain 
at least overnight and occupy a bed. 

"CFR" means the Code of Federal Regulations. 

"Psychiatric services resulting from an EPSDT 
screening" means services rendered upon admission 
to a psychiatric hospital. 

"DMHMRSAS" means the Department of Mental 
Health, Mental Retardation and Substance Abuse 
Services. 

"DMAS" means the Department of Medical 
Assistance Services. 

"JCAHO" means Joint Commission on Accreditation 
of Hospitals. 

"Medical necessity" means that tbe use of the 
hospital setting under the direction of a physician 
has been demonstrated to be necessary to provide 
such services in lieu of other treatment settings and 
the services can reasonably be expected to improve 
the recipient's condition or to prevent further 
regression so that the services will no longer be 
needed. 

"VDH" means the Virginia Department of Health. 

2. It shall be documented that treatment is medically 
necessary and that the necessity was identified as a 
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result of an EPSDT screening. Required patient 
documentation shall include, but not be limited to, the 
following: 

a. Copy of the screening report showing the 
identification of the need for further psychiatric 
diagnosis and possible treatment. 

b. Copy of supporting diagnostic medical 
documentation showing the diagnosis that supports 
the treatment recommended. 

c. For admission to a psychiatric hospital, for 
psychiatric services resulting from an EPSDT 
screening, certification of the need for services by 
an interdisciplinary team meeting the requirements 
of 42 CFR §§ 441.153 or 441.156 that: 

(I) Ambulatory care resources available in the 
community do not meet the recipient's treatment 
needs; 

(2) Proper treatment of the recipient's psychiatric 
condition requires admission to a psychiatric hospital 
under the direction of a physician; and 

(3) The services can reasonably be expected to 
improve the recipient's condition or prevent further 
regression so that the services will no longer be 
needed, consistent with 42 CFR § 441.152. 

3. The absence of any of the above required 
documentation shall result in DMAS' denial of the 
requested preauthorization. 

4. Providers of psychiatric services resulting from an 
EPSDT screening must: 

a. Be a psychiatric hospital accredited by JCAHO; 

b. Assure that services are provided under the 
direction of a physician; 

c. Meet the requirements in 42 CFR Part 441 
Subpart D; 

d. Be enrolled in the Commonwealth's Medicaid 
program for the specific purpose of providing 
psychiatric services resulting from an EPSDT 
screening. 

F. Home health services. 

I. Home health services which meet the standards 
prescribed for participation under Title XV!ll will be 
supplied. 

2. Home health services shalt be provided by a 
licensed home health agency on a part-time or 
intermittent basis to a homebound recipient in his 
place of residence. The place of residence shalt not 
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include a hospital or nursing facility. Home health 
services must be prescribed by a physician and be 
part of a written plan of care utilizing the Home 
Health Certification and Plan of Treatment forms 
which the physician shall review at least every 62 
days. 

3. Except in limited circumstances described in 
subdivision 4 below, to be eligible for home health 
services, the patient must be essentially homebound. 
The patient does not have to be bedridden. Essentially 
homebound shall mean: 

a. The patient is unable to leave home without the 
assistance of others or the use of special equipment; 

b. The patient has a mental or emotional problem 
which is manifested in part by refusal to leave the 
home environment or is of such a nature that it 
would not be considered safe for him to leave home 
unattended; 

c. The patient is ordered by the physician to restrict 
activity due to a weakened condition following 
surgery or heart disease of such severity that stress 
and physical activity must be avoided; 

d. The patient has an active communicable disease 
and the physician quarantines the patient. 

4. Under the following conditions, Medicaid will 
reimburse for home health services when a patient is 
not essentially homebound. When home health services 
are provided because of one of the following reasons, 
an explanation must be included on the Home Health 
Certification and Plan of Treatment forms: 

a. When !he combined cost of transportation and 
medical treatment exceeds the cost of a home 
health services visit; 

b. When the patient cannot be depended upon to go 
to a physician or clinic for required treatment, and, 
as a result, the patient would in all probability have 
to be admitted to a hospital or nursing facility 
because of complications arising from the lack of 
treatment; 

c. When the visits are for a type of instruction to 
the patient which can better be accomplished in the 
home setting; 

d. When the duration of the treatment is such that 
rendering it outside the home is not practical. 

5. Covered services. Any one of the following services 
may be offered as the sole home health service and 
shalt not be contingent upon the provision of another 
service. 

a. Nursing services, 
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b. Home health aide services, 

c. Physical therapy services, 

d. Occupational therapy services, 

e. Speech-language pathology services, or 

f. Medical supplies, equipment, and appliances 
suitable lor use in !be home. 

6. General conditions. The .following general conditions 
apply to reimbursable home health services. 

a. The patient must be under the care of a 
physician who Is legally authorized to practice and 
who is acting within the scope of his or her license. 
The physician may be the patient's private physician 
or a physician on the staff of !be home health 
agency or a physician working under an 
arrangement with the institution which is !be 
patient's residence or, if the agency is 
hospital-based, a physician on the hospital or agency 
staff. 

b. Services shall be furnished under a written plan 
of care and must be established and periodically 
reviewed by a physician. The requested services or 
items must be necessary to carry out the plan of 
care and must be related to the patient's condition. 
The written plan o! care shaH appear on the Home 
Health Certification and Plan of Treatment forms. 

c. A physician recertification shall be required at 
intervals of at least once every 62 days, must be 
signed and dated by the physician who reviews the 
plan of care, and should be obtained when the plan 
of care is reviewed. The physician recertification 
statement must indicate the continuing need for 
services and should estimate how long home health 
services will be needed. Recertifications must 
appear on the Home Health Certification and Plan 
of Treatment forms. 

d. The physician orders !or therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out !be 
plan of care, and indicate the frequency and 
duration for services. 

e. Tile physician orders for durable medical 
equipment and supplies shall include the specific 
item identification including all modifications, the 
number of supplies needed monthly, and an estimate 
of how long the recipient will require the use of the 
equipment or supplies. All durable medical 
equipment or supplies requested must be directly 
related to the physician's plan of care and to !be 
patient's condition. 

f. A written physician's statement located in the 

medical record must certify that: 

(I) The home health services are required because 
the individual is confined to his or her home 
(except when receiving outpatient services); 

(2) The patient needs licensed nursing care, home 
health aide services, physical or occupational 
therapy, speech-language pathology services, or 
durable medical equipment and/or supplies; 

(3) A plan for furnishing such services to the 
individual has been established and is periodically 
reviewed by a physician; and 

( 4) These services were furnished while the 
individual was under !be care of a physician. 

g. The plan of care shall contain at least the 
following information: 

(I) Diagnosis and prognosis, 

(2) Functional limitations, 

(3) Orders for nursing or other therapeutic services, 

( 4) Orders for medical supplies and equipment, 
when applicable 

(5) Orders for home health aide services, when 
applicable, 

(6) Orders for medications and treatments, when 
applicable, 

(7) Orders for special dietary or nutritional needs, 
when applicable, and 

(8) Orders for medical tests, when applicable, 
including laboratory tests and x-rays. 

6. Utilization review shall be performed by DMAS to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in patients' 
medical records as having been rendered shall be 
deemed not to have been rendered and no 
reimbursement shall be provided. 

7. All services furnished by a home health agency, 
whether provided directly by the agency or under 
arrangements with others, must be performed by 
appropriately qualified personnel. The following 
criteria shall apply to the provision of home health 
services: 

a. Nursing services. Nursing services must be 
provided by a registered nurse or by a licensed 
practical nurse under the supervision of a graduate 
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of an approved school of professional nursing and 
who is licensed as a registered nurse. 

b. Home health aide services. Home health aides 
must meet the qualifications specified for home 
health aides by 42 CFR 484.36. Home health aide 
services may include assisting with personal hygiene, 
meal preparation and feeding, walking, and taking 
and recording blood pressure, pulse, and respiration. 
Home health aide services must be provided under 
the general supervision of a registered nurse. A 
recipient may not receive duplicative home health 
aide and personal care aide services. 

c. Rehabilitation services. Services shall be specific 
and provide effective treatment for patients' 
conditions in accordance with accepted standards of 
medical practice. The amount, frequency, and 
duration of the services shall be reasonable. 
Rehabilitative services shall be provided with the 
expectation, based on the assessment made by 
physicians of patients' rehabilitation potential, that 
the condition of patients will improve significantly in 
a reasonable and generally predictable period of 
time, or shall be necessary to the establishment of a 
safe and effective maintenance program required in 
connection with the specific diagnosis. 

(l) Physical therapy services shaH be directly and 
specifically related to an active written care plan 
designed by a physician after any needed 
consultation with a physical therapist licensed by the 
Board of Medicine. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a physical therapist 
licensed by the Board of Medicine, or a physical 
therapy assistant who is licensed by the Board of 
Medicine and is under the direct supervision of a 
physical therapist licensed by the Board of 
Medicine. When physical therapy services are 
provided by a qualified physical therapy assistant, 
such services shall be provided under the 
supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 
30 days. This visit shall not be reimbursable. 

(2) Occupational therapy services shall be directly 
and specifically related to an active written care 
plan designed by a physician alter any needed 
consultation with an occupational therapist registered 
and certified by the American Occupational Therapy 
Certification Board. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by an occupational therapist 
registered and certified by the American 
Occupational Therapy Certification Board, or an 
occupational therapy assistant who is certified by 
the American Occupational Therapy Certification 
Board under the direct supervision of an 
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occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant, such 
services sha11 be provided under the supervision ol 
a qualified occupational therapist who makes an 
onsite supervisory visit at least once every 30 days. 
This visit shall not be reimbursable. 

(3) Speech-language pathology services shall be 
directly and specifically related to an active wril!en 
care plan designed by a physician after any needed 
consultation with a speech-language pathologist 
licensed by the Board of Audiology and 
Speech-Language Pathology. The services shall be o! 
a level of complexity and sophistication, or the 
condition of the patient shall be o! a nature that the 
services can only be performed by a 
speech-language pathologist licensed by the Board of 
Audiology and Speech·Langnage Pathology. 

d. Durable medical equipment and supplies. Durable 
medical equipment, supplies, or appliances must be 
ordered by the physician, be related to the needs of 
the patient, and included on the plan of care. 
Treatment supplies used lor treatment during the 
visit are included in the visit rate. Treatment 
supplies left in the home to maintain treatment 
after the visits shall be charged separately. 

e. A visit shall be defined as the duration of time 
that a nurse, home health aide, or rehabilitation 
therapist is with a client to provide services 
prescribed by a physician and that are covered 
home health services. Visits shall not be defined in 
measurements or increments of time. 

G. Optometrists' services are limited to examinations 
(refractions) after preauthorization by the state agency 
except for eyeglasses as a result of an Early and Periodic 
Screening, Diagnosis, and Treatment (EPSDT). 

H. In the broad category of Special Services which 
includes nonemergency transportation, all such services lor 
recipients will require preauthorization by a local health 
department. 

I. Standards in other specialized high quality programs 
such as the program of Crippled Children's Services will 
be incorporated as appropriate. 

J. Provisions will be made for obtaining recommended 
medical care and services regardless of geographic 
boundaries. 

• • * 

PART!. 
INTENSIVE PHYSICAL REHABILITATIVE SERVICES. 

§ 1.1. A patient qualifies lor intensive inpatient or 
outpatient rehabilitation if: 
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A. Adequate treatment of his medical condition requires 
an intensive rehabilitation program consisting of a 
multi-disciplinary coordinated team approach to improve 
his ability to function as independently as possible; and 

B. It has been established that the rehabilitation 
program cannot be safely and adequately carried out in a 
less intense setting. 

§ 1.2. In addition to the initial disability requirement, 
participants shall meet the following criteria: 

A. Require at least two of the listed therapies in 
addition to rehabilitative nursing: 

I. Occupational Therapy 

2. Physical Therapy 

3. Cognitive Rehabilitation 

4. Speech-Language Therapy 

B. Medical condition stable and compatible with an 
active rehabilitation program. 

PART II. 
INPATIENT ADMISSION AUTHORIZATION. 

§ 2.1. Within 72 hours of a patient's admission to an 
intensive rehabilitation program, or within 72 hours of 
notification to the facility of the patient's Medicaid 
eligibility, the facility shall notify the Department of 
Medical Assistance Services in writing of the patient's 
admission. This notification shall include a description of 
the admitting diaguoses, plan of treatment, expected 
progress and a physician's certification that the patient 
meets the admission criteria. The Department of Medical 
Assistance Services will make a determination as to the 
appropriateness of the admission for Medicaid payment 
and notify the facility of its decision. If payment is 
approved, the Department will establish and notify the 
facility of an approved length of stay. Additional lengths of 
stay shall be requested in writing and approved by the 
Department. Admissions or lengths of stay not authorized 
by the Department of Medical Assistance Services will not 
be approved for payment. 

PART III. 
DOCUMENTATION REQUIREMENTS. 

§ 3.!. Documentation of rehabilitation services shall, at a 
minimum: 

A. Describe the clinical signs and symptoms of the 
patient necessitating admission to the rehabilitation 
program; 

B. Describe any prior treatment and attempts to 
rehabilitate the patient; 

C. Document an accurate and complete chronological 
picture of the patient's clinical course and progress in 
treatment; 

D. Document that a multi-disciplinary coordinated 
treatment plan specifically designed lor the patient has 
been developed; 

E. Document in detail all treatment rendered to the 
patient in accordance with the plan with specific attention 
to frequency, duration, modality, response to treatment, 
and identify who provided such treatment; 

F. Document each change in each of the patient's 
conditions; 

G. Describe responses to and the outcome of treatment; 
and 

H. Describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the patient's 
discharge destination. 

§ 3.2. Services not specifically documented in the patient's 
medical record as having been rendered will be deemed 
not to have been rendered and no reimbursement will be 
provided. 

PART IV. 
INPATIENT REHABILITATION EVALUATION. 

§ 4.1. For a patient with a potential for physical 
rehabilitation for which an outpatient assessment cannot be 
adequately performed, an intensive evaluation of no more 
than seven calendar days will be allowed. A 
comprehensive assessment will be made of the patient's 
medical condition, functional limitations, prognosis, possible 
need for corrective surgery, attitude toward rehabilitation, 
and the existence o! any social problems affecting 
rehabilitation. After these assessments have been made, 
the physician, in consultation with the rehabilitation team, 
shall determine and justify the level of care required to 
achieve the stated goals. 

§ 4.2. If during a previous hospital stay an individual 
completed a rehabilitation program for essentially the 
same condition for which inpatient hospital care is now 
being considered, reimbursement for the evaluation will 
not be covered unless there is a justifiable intervening 
circumstance which necessitates a remevaluation. 

§ 4.3. Admissions lor evaluation and/or training for solely 
vocational or educational purposes or for developmental or 
behavioral assessments are not covered services. 

PART V. 
CONTINUING EVALUATION. 

§ 5.1. Team conferences shall be held as needed but at 
least every two weeks to assess and document the patient's 
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progress or problems impeding progress. The team shall 
periodically assess the validity of the rehabilitation goals 
established at the time of the initial evaluation, and make 
appropriate adjustments in the rehabilitation goals and the 
prescribed treatment program. A review by the various 
team members of each others' notes does not constitute a 
team conference. A summary of the conferences, noting 
the team members present, shall be recorded in the 
clinical record and reflect the reassessments of the various 
contributors. 

§ 5.2. Rehabilitation care is to be terminated, regardless of 
the approved length of stay, when further progress toward 
the established rehabilitation goal is unlikely or further 
rehabilitation can be achieved in a less intensive setting. 

§ 5.3. utilization review shall be performed to determine 
if services are appropriately provided and to ensure that 
the services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no reimbursement shall be provided. 

PART VI. 
THERAPEUTIC FURLOUGH DAYS. 

§ 6.1. Properly documented medical reasons for furlough 
may be included as part of an overall rehabilitation 
program. Unoccupied beds (or days) resulting from an 
overnight therapeutic furlough will not be reimbursed by 
the Department of Medical Assistance Services. 

PART VII. 
DISCHARGE PLANNING. 

§ 7.1. Discharge planning shall be an integral part of the 
overall treatment plan which is developed at the time of 
admission to the program. The plan shall identify the 
anticipated improvements in functional abilities and the 
probable discharge destination. The patient, unless unable 
to do so, or the responsible party shall participate in the 
discharge planning. Notations concerning changes in the 
discharge plan shall be entered into the record at least 
every two weeks, as a part of the team conference. 

PART VIII. 
REHABILITATION SERVICES TO PATIENTS. 

§ 8.1. Rehabilitation services are medically prescribed 
treatment for improving or restoring functions which have 
been impaired by illness or injury or, where function has 
been permanently lost or reduced by illness or injury, to 
improve the individual's ability to perform those tasks 
required for independent functioning. The rules pertaining 
to them are: 

A. Rehabilitative nursing. 

Rehabilitative nursing requires education, training, or 
experience that provides special knowledge and clinical 
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skills to diagnose nursing needs and treat individuals who 
have health problems characterized by alteration in 
cognitive and functional ability. 

Rehabilitative nursing are those services furnished a 
patient Which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after any needed consultation with a 
registered nurse who is experienced in rehabilitation; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a registered nurse or licensed professional nurse, 
nursing assistant, or rehabilitation technician under the 
direct supervision of a registered nurse who is 
experienced in rehabilitation; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment o! a safe and eflective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The service shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice and 
include the intensity of rehabilitative nursing services 
which can only be provided in an intensive 
rehabilitation setting. 

B. Physical therapy. 

Physical therapy services are those services furnished a 
patient which meet all of the following conditiollS: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician alter any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and under the 
direct supervision of a qualified physical therapist 
licensed by the Board of Medicine; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a sale and eflective 
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maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

C. Occupational therapy. 

Occupational therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board or an occupational therapy assistant certified by 
the American Occupational Therapy Certification 
Board under the direct supervision of a qualified 
occupational therapist as defined above; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

D. Speech-langnage therapy. 

Speech-language therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech·langnage pathologist licensed by the Board of 
Audiology and Speech-Langnage Pathology; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
o! a nature that the services can only be performed 

by a speech-language pathologist licensed by the Board 
of Audiology and Speech·Language Pathology; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

E. Cognitive rehabilitation. 

Cognitive rehabilitation services are those services 
furnished a patient which meet all of the following 
conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with a 
clinical psychologist experienced in working with the 
neurologically impaired and licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be rendered 
after a neuropsychological evaluation administered by 
a clinical psychologist or physician experienced in the 
administration of neuropsychological assessments and 
licensed by the Board of Medicine and in accordance 
with a plan of care based on the findings of the 
neuropsychological evaluation; 

3. Cognitive rehabiitation therapy services may be 
provided by occupational therapists, speech-language 
pathologists, and psychologists who have experience in 
working with the neurologically impaired when 
provided under a plan recommended and coordinated 
by a physician or clinical psychologist licensed by the 
Board of Medicine; 

4. The cognitive rehabilitation services shall be an 
integrated part of the total patient care plan and shall 
relate to information processing deficits which are a 
consequence of and related to a neurologic event; 

5. The services include activities to improve a variety 
of cognitive functions such as orientation, 
attention/concentration, reasoning, memory, 
discrimination and behavior; and 

6. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
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patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis. 

F. Psychology. 

Psychology services are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified psychologist as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
tbe patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; Ibis 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

G. Social work. 

Social work services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that tbe services can only be performed 
by a qualified social worker as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment lor the patient's condition in accordance 
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with accepted standards ol practice; this includes the 
requirement tbat the amount, frequency and duration 
ol the services shall be reasonable. 

H. Recreational therapy. 

Recreational therapy are those services furnished a 
patient which meet all of the following conditions: 
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!. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or tbe condition of the patient shall be 
of a nature that the services are performed as an 
integrated part of a comprehensive rehabilitation plan 
of care by a recreation therapist certified with the 
National Council for Therapeutic Recreation at the 
professional level; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition o! 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

I. Prosthetic/orthotic services. 

l. Prosthetic services furnished to a patient include 
prosthetic devices that replace all or part ol an 
external body member, and services necessary to 
design the device, including measuring, fitting, and 
instructing the patient in its use; 

2. Orthotic device services furnished to a patient 
include orthotic devices that support or align 
extremities to prevent or correct deformities, or to 
improve functioning, and services necessary to design 
the device, including measuring, fitting and instructing 
the patient in its use; and 

3. Maxillofacial prosthetic and related dental services 
are those services that are specifically related to the 
improvement of oral function not to include routine 
oral and dental care. 

4. The services shall be direclly and specifically 
related to an active written treatment plan approved 
by a physician a!ier consultation with a prosthetist, 
orthotist, or a licensed, board eligible prosthodontist, 
certified in Maxillofacial prosthetics. 
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5. The services shall be provided with the expectation, 
based on the assessment made by physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and predictable period of time, or shall be necessary 
to establish an improved functional state of 
maintenance. 

6. The services sball be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical and dental 
practice; this includes the requirement that the 
amount, frequency, and duration of the services be 
reasonable. 

J. Durable medical equipment. 

1. Durable medical equipment furnished the patient 
receiving approved covered rehabilitation services is 
covered when the eqnipment is necessary to carry out 
an approved plan ol rehabilitation. A rehabilitation 
hospital or a rehabilitation unit of a hospital enrolled 
with Medicaid under a separate provider agreement 
for rehabilitative services may supply the durable 
medical equipment. The provision of the equipment is 
to be billed as an outpatient service. Medically 
necessary medical supplies, equipment and appliances 
shall be covered. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. Payment shall not be made for additional 
equipment or supplies unless the extended provision of 
services has been authorized by DMAS. All durable 
medical equipment is subject to justification of need. 
Durable medical equipment normally supplied by the 
hospital for inpatient care is not covered by this 
provision. 

2. Supplies, equipment, or appliances that are not 
covered for recipients of intensive physical 
rehabilitative services include, but are not limited to, 
the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners; 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office; 

c. Furniture or appliance not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales); 

d. Items that are only !or the retlpient's com!ori 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide lor caregiver's or recipient's 
convenience, for example, an electric wheelchair 
plus a manual chair; cleansing wipes); 

e. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and non-legend drugs); 

f. Home or vehicle modifications; 

g. Items not suitable for or used primarily in the 
home setting (i.e., but not limited to, car seats, 
equipment to be used while at school); 

h. Equipment that the primary !unction is 
vocationally or educationally related (i.e., but not 
limited to, computers, environmental control devices. 
speech devices) environmental control devices, 
speech devices). 

PART IX. 
HOSPICE SERVICES. 

§ 9.1. Admission criteria. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the and elect to receive hospice services rather 
than active treat.ment lor the illness. Both the attending 
physician (if the individual has an attending physician) 
and the hospice medical director must certify the life 
expectancy. 

§ 9.2. Utilization review. 

Authorization for hospice services requires an initial 
preauthorization by DMAS and physician certification of 
life expectancy. Utilization review will be conducted to 
determine if services were provided by the appropriate 
provider and to ensure that the services provided to 
Medicaid recipients are medically necessary and 
appropriate. Services not specifically documented in the 
patients' medical records as having been rendered shall be 
deemed not to have been rendered and no coverage shall 
be provided. 

§ 9.3. Hospice services are a medically directed, 
interdisciplinary program of palliative services for 
terminally ill people and their families, emphasizing pain 
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and symptom control. The rules pertaining to them are: 

I. Nursing care. Nursing care must be provided by a 
registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed as 
a registered nurse. 

2. Medical social services. Medical social services must 
be provided by a social worker who has at least a 
bachelor's degree from a school accredited or 
approved by the Council on Social Work Education, 
and who is working under the direction of a 
physician. 

3. Physician services. Physician services must be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his license, 
and who is a doctor of medicine or osteopathy, a 
doctor of dental surgery or dental medicine, a doctor 
of podiatric medicine, a doctor of optometry, or a 
chiropractor. The hospice medical director or the 
physician member of the interdisciplinary team must 
be a licensed doctor of medicine or osteopathy. 

4. Counseling services. Counseling services must be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Counseling, including dietary 
counseling, may be provided both for the purpose of 
training the individual's family or other caregiver to 
provide care, and for the purpose of helping the 
individual and those caring for him to adjust to the 
individual's approaching death. Bereavement counseling 
consists of counseling services provided to the 
individual's family up to one year after the 
individual's death. Bereavement counseling is a 
required hospice service, but it is not reimbursable. 

5. Short-term inpatient care. Short-term inpatient care 
may be provided in a participating hospice inpatient 
unit, or a participating hospital or nursing facility. 
General inpatient care may be required for 
procedures necessary lor pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also be 
furnished to provide respite for the individual's family 
or other persons caring for the individual at home. 

6. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are part 
of the written plan of care. 

7. Drugs and biologicals. Only drugs which are used 
primarily for the relief of pain and symptom control 
related to the individual's terminal illness are covered. 

8. Home health aide and homemaker services. Home 
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health aides providing services to hospice recipients 
must meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aides may 
provide personal care services. Aides may also 
perform household services to maintain a safe and 
sanitary environment in areas of the home used by 
the patient, such as changing the bed or light cleaning 
and laundering essential to the comfort and cleanliness 
of the patient. Homemaker services may include 
assistance in personal care, maintenance of a safe and 
healthy environment and services to enable the 
individual to carry out the plan of care. Home health 
aide and homemaker services must be provided under 
the general supervision of a registered nurse. 

9. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

PART X. 
COMMUNITY MENTAL HEALTH SERVICES. 

§ 10.1. utilization review general requirements. 

A. On-site utilization reviews shall be conducted, at a 
minimum annually at each enrolled provider, by the slate 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS). During each 
on-site review, an appropriate sample of the provider's 
total Medicaid population will be selected for review. An 
expanded review shall be conducted if an appropriate 
number of exceptions or problems are identified. 

B. The DMHMRSAS review shall include the following 
items: 

1. Medical or clinical necessity of the delivered 
service; 

2. The admission to service and level of care was 
appropriate; 

3. The services were provided by appropriately 
qualified individuals as defined in the Amount, 
Duration, and Scope of Services found in Attachment 
3.1 A and B, Supplement I § 13d Rehabilitative 
Services; and 

4. Delivered services as documented are consistent 
with recipients' Individual Service Plans, invoices 
submitted, and specified service limitations. 

§ 10.2. Mental health services utilization criteria. 

utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460·03-3.1100. 
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A. Intensive in~home services for children and 
adolescents. 

!. At admission, an appropriate assessment is made 
and documented that service needs can best be met 
through intervention provided typically but not solely 
in the client's residence; service shall be 
recommended in the Individual Service Plan (ISP) 
which shall be fully completed within 30 days of 
initiation of services. 

2. Services shall be delivered primarily in the family's 
residence. Some services may be delivered while 
accompanying family members to community agencies 
or in other locations. 

3. Services shall be used when out-of-home placement 
is a risk and when services that are far more 
intensive than outpatient clinic care are required to 
stabilize the family situation, and when the client's 
residence as the setting for services is more likely to 
be successful than a clinic. 

4. Services are not appropriate for a family in which 
a child has run away or a family for which the goal 
is to keep the family together only until an 
out-of-home placement can be arranged. 

5. Services shall also be used to facilitate the 
transition to home from an out·of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successful. 

6. At least one parent or responsible adult with whom 
the child is living must be willing to parlicipate in 
in-home services, with the goal of keeping the child 
with the family. 

7. The provider of intensive in~home services for 
children and adolescents shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

8. The billing unit for intensive in~home service is one 
hour. Although the pattern of service delivery may 
vary, inahome service is an intensive service provided 
to individuals for whom there is a plan of care in 
effect which demonstrates the need for a minimum of 
five hours a week of intensive in-home service, and 
includes a plan for service provision of a minimum of 
five hours of service delivery per client/family per 
week in the initial phase of treatment. It is expected 
that the pattern of service provision may show more 
intensive services and more frequent contact with the 
client and family initially with a lessening or tapering 
off of intensity toward the latter weeks of service. 
Intensive in-home services below the five-hour a week 
minimum may be covered. However, variations in this 
pattern must be consistent with the individual service 
plan. Service plans must incorporate a discharge plan 
which identifies transition from intensive in-home to 

less intensive or nonhome based services. 

9. The intensity of service dictates that caseload sizes 
should be six or fewer cases at any given time. If on 
review caseloads exceed this limit, the provider will 
be required to submit a corrective action plan 
designed to reduce caseload size to the required limit 
unless the provider can demonstrate that enough of 
the cases in the caseload are moving toward discharge 
so that the caseload standard will be met within three 
months by attrition. Failure to maintain required 
caseload sizes in two or more review periods may 
result in termination of the provider agreement unless 
the provider demonstrates the ability to attain and 
maintain the required caseload size. 

10. Emergency assistance shall be available 24 hours 
per day, seven days a week. 

B. Therapeutic day treatment for children and 
adolescents. 

I. Therapeutic day treatment is appropriate for 
children and adolescents who meet the DMHMRSAS 
definitions of "serious emotional disturbance" or "at 
risk of developing serious emotional disturbance" and 
who also meet one of the following: 

a. Children and adolescents who require year-round 
treatment in order to sustain behavioral or 
emotional gains. 

b. Children and adolescents whose behavior and 
emotional problems are so severe they cannot be 
handled in self-contained or resource emotionally 
disturbed (ED) classrooms without: 

(I) This programming during the school day; or 

(2) This programming to supplement the school day 
or school year. 

c. Children and adolescents who would otherwise be 
placed on homebound instruction because of severe 
emotional/behavior problems that interfere with 
learning. 

d. Children and adolescents who have deficits in 
social skills, peer relations, dealing with authority; 
are hyperactive; have poor impulse control; are 
extremely depressed or marginally connected with 
reality. 

e. Children in preschool enrichment and early 
intervention programs when the children's 
emotional/behavioral problems are so severe that 
they cannot function in these programs without 
additional services. 

2. The provider of therapeutic day treatment for child 
and adolescent services shall be licensed by the 
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Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

3. The minimum stall-to-youth ratio shall ensure that 
adequate stall is available to meet the needs of the 
youth identified on the ISP. 

4. The program shall operate a minimum of two hours 
per day and may offer fiexible program hours (i.e. 
before or after school or during the summer). One 
unit of service is defined as a minimum of two hours 
but less than three hours in a given day. Two units of 
service are defined as a minimum of three but less 
than five hours in a given day; and three units of 
service equals five or more hours of service. 
Transportation time to and from the program site may 
be included as pari o! the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be billable. These restrictions apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in !he 
program day as indicated by scheduled activities. 

5. Time for academic instruction when no treatment 
activity is going on cannot be included in the billing 
unit. 

6. Services shall be provided following a diagnostic 
assessment when authorized by the physician, licensed 
clinical psychologist, licensed professional counselor, 
licensed clinical social worker or certified psychiatric 
nurse and in accordance with an ISP which shall be 
fully completed within 30 days of initiation of the 
service. 

c. Day treatment/partial hospitalization services shall be 
provided to adults with serious mental illness following 
diagnostic assessment when authorized by the physician, 
licensed clinical psychologist, licensed professional 
counselor, licensed clinical social worker, or certified 
psychiatric nurse, and in accordance with an ISP which 
shall be fully completed within 30 days of service 
initiation. 

I. The provider of day treatment/partial hospitalization 
shall he licensed by DMHMRSAS. 

2. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service shaH be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service !or each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 

Vol. W, Issue 7 

Proposed Regulations 

program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

3. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabilization. Admission and services longer than 90 
calendar days must be authorized based upon a 
face-to-lace evaluation by a physician, licensed clinical 
psychologist, licensed professional counselor, licensed 
clinical social worker, or certified psychiatric nurse. 

D. Psychosocial rehabilitation services shall be provided 
to those individuals who have mental illness or mental 
retardation, and who have experienced Iongmterm or 
repeated psychiatric hospitalization, or who lack daily 
living skills and interpersonal skills, or whose support 
system is limited or nonexistent, or who are unable to 
function in the community without intensive intervention 
or when long~term care is needed to maintain the 
individual in the community. 

l. Services shall be provided following an assessment 
which clearly documents the need for services and in 
accordance with an ISP which shall he fully 
completed within 30 days of service initiation. 

2. The provider of psychosocial rehabilitation shall be 
licensed by DMHMRSAS. 

3. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service is defined as a minimum of two but less than 
four hours on a given day. Two units are defined as 
at least four but less than seven hours in a given day. 
Three units of service shall be defined as seven or 
more hours in a given day. Transportation time to and 
from the program site may be included as part of the 
reimbursement unit. However, transportation time 
exceeding 25% o! the total daily time spent in the 
service for each individual shall not be covered. These 
restrictions apply only to transportation to and from 
the program site. Other program-related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

4. Time allocated for field trips may be used to 
calculate time and units if the goal is to provide 
training in an integrated setting, and to increase the 
client's understanding or ability to access community 
resources. 

E. Admission to crisis intervention services is indicated 
following a marked reduction in the individual's 
psychiatric, adaptive or behavioral functioning or an 
extreme increase in personal distress. Crisis intervention 
may be the initial contact with a client. 

l. The provider of crisis intervention services shall be 
licensed as an Outpatient Program by DMHMRSAS. 
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2. Client-related activities provided in association with 
a face-to-face contact are reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required lor newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 

4. For individuals receiving scheduled, short-term 
counseling as part of the crisis intervention service, an 
ISP must be developed or revised to reflect the 
short-term counseling goals by the fourth face-to-face 
contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30-day 
period from the time of the first face-to-face crisis 
contact. other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis contacts. 

6. Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed, 
provided the provision of out-of-clinic services is 
clinically /programmatically appropriate. When travel is 
required to provide out-of-clinic services, such time is 
reimbursable. Crisis intervention may involve the 
family or significant others. 

F. Case management. 

l. Reimbursement shall be provided only for "active" 
case management clients, as defined. An active client 
for case management shall mean an individual for 
whom there is a plan of care in effect which requires 
regular direct or client-related contacts or activity or 
communication with the client or families, significant 
others, service providers, and others including a 
minimum o! one face-to-face client contact within a 
90-day period. Billing can be submitted only for 
months in which direct or client-related contacts, 
activity or communications occur. 

2. The Medicaid eligible individual shalt meet the 
DMHMRSAS criteria of serious mental illness, serious 
emotional disturbance in children and adolescents, or 
youth at risk of serious emotional disturbance. 

3. There shall be no maximum service limits for case 
management services. 

4. The !SP must document the need for case 
management and be fully completed within 30 days of 
initiation of the service, and the case manager shalt 
review the !SP every three months. The review will 
be due by the last day of the third month following 
the month in which the last review was completed. A 
grace period will be granted up to the last day of the 
fourth month following the month of the last review. 

When the review was completed in a grace period, 
the next subsequent review shalt be scheduled three 
months from the month the review was due and not 
the date of actual review. 

5. The !SP shall be updated at least annually. 

§ 10.3. Mental retardation utilization criteria. 

utilization reviews shall include determinations that 
providers meet an the requirements of Virginia state 
regulations found at VR 460·03·3.1100. 

A. Appropriate use of day health and rehabilitation 
services requires the fottowing conditions shall be met: 

1. The service is provided by a program with an 
operational locus on skills development, social learning 
and interaction, support, and supervision. 

2. The individual shalt be assessed and deficits must 
be found in two or more of the following areas to 
qualify for services: 

a. Managing personal care needs, 

b. Understanding verbal commands and 
communicating needs and wants, 

c. Earning wages without intensive, frequent and 
ongoing supervision or support, 

d. Learning new skills without planned and 
consistent or specialized training and applying skills 
learned in a training situation to other 
environments, 

e. Exhibiting behavior appropriate to time, place 
and situation that is not threatening or harmful to 
the health or safety of self or others without direct 
supervision, 

f. Making decisions which require informed consent, 

g. Caring for other needs without the assistance or 
personnel trained to teach functional skills, 

h. Functioning in community and integrated 
environments without structured, intensive and 
frequent assistance, supervision or support. 

3. Services for the individual shall be preauthorized 
annually by DMHMRSAS. 

4. Each individual shall have a written plan of care 
developed by the provider which shall be fully 
complete within 30 days of initiation of the service, 
with a review of the plan of care at least every 90 
days with modification as appropriate. A 1 0-day grace 
period is allowable. 
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5. The provider shall update the plan of care at least 
annually. 

6. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting plan of care goals. 

7. The program shall operate a mmtmum of two 
continuous hours in a 24ahour period. One unit of 
service shall be defined as a minimum of two but less 
than lour hours on a given day. Two units of service 
shall be at least four but less than seven hours on a 
given day. Three units of service shall be defined as 
seven or more hours in a given day. Transportation 
time to and from the program site may be included 
as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

8. The provider shall be licensed by DMHMRSAS. 

B. Appropriate use of case management services for 
persons with mental retardation requires the following 
conditions to be met: 

l. The individual must require case management as 
documented on the consumer service plan of care 
which is developed based on appropriate assessment 
and supporting data. Authorization !or case 
management services shall be obtained from 
DMHMRSAS Care Coordination Unit annually. 

2. An active client shall be defined as an individual 
lor whom there is a plan of care in ellect which 
requires regular direct or client-related contacts or 
communication or activity with the client, family, 
service providers, significant others and other entities 
including a minimum of one face~to-face contact 
within a 90-day period. 

3. The plan of care shall address the individual's 
needs in all life areas with consideration of the 
individual's age, primary disability, level of functioning 
and other relevant factors. 

a. The plan of care shall be reviewed by the case 
manager every three months to ensure the identified 
needs are met and the required services are 
provided. The review will be due by the last day of 
the third month following the month in which the 
last review was completed. A grace period will be 
given up to the last day of the fourth month 
following the month of the prior review. When the 
review was completed in a grace period, the next 
subsequent review shall be scheduled three months 
from the month the review was due and not the 
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date of the actual review. 

b. The need for case management services shall be 
assessed and justified through the development of an 
annual consumer service plan. 

4. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting the consumer service plan goals. 

PART XI. 
GENERAL OUTPATIENT PHYSICAL 

REHABILITATION SERVICES. 

§ 11.1. Scope. 

A. Medicaid covers general outpatient physical 
rehabilitative services provided in outpatient settings of 
acute and rehabilitation hospitals and by rehabilitation 
agencies which have a provider agreement with the 
Department of Medical Assistance Services (DMAS). 

B. Outpatient rehabilitative services shall be prescribed 
by a physician and be part of a written plan of care. 

§ 11.2. Covered outpatient rehabilitative services. 

Covered outpatient rehabilitative services shall include 
physical therapy, occupational therapy, and 
speech-language pathology services. Any one of these 
services may be offered as the sole rehabilitative service 
and shall not be contingent upon the provision of another 
service. 

§ ll.3. Eligibility criteria for outpatient rehabilitative 
services. 

To be eligible for general outpatient rehabilitative 
services, the patient must require at least one of the 
following services: physical therapy, occupational therapy, 
speech-language pathology services, and respiratory 
therapy. All rehabilitative services must be prescribed by 
a physician. 

§ 11.4. Criteria for the provision of outpatient rehabilitative 
services. 

All practitioners and providers of services shall be 
required to meet state and federal licensing and/or 
certification requirements. 

A. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 
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I. Physical therapy services shall be directly and 
specifically related to an active writien care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine. 

2. The services shall be of a level of complexity and 
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sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment lor the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

B. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

I. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

C. Speech-language pathology services shall be those 

services furnished a patient which meet all of the 
following conditions: 

l. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology, or, if 
exempted from licensure by statute, meeting the 
requirements in 42 CFR 440 llO(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in subdivision 
Bl above. The program must meet the requirements 
of 42 CFR 405.1719(c). At least one qualified 
speech-language pathologist must be present at all 
times when speech-language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 11.5. Authorization !or services. 

A. General physical rehabilitative services provided in 
outpatient settings of acute and rehabilitation hospitals and 
by rehabilitation agencies shall include authorization for up 
to 24 visits by each ordered rehabilitative service within a 
60-day period. A recipient may receive a maximum of 48 
visits annually without authorization. The provider shall 
maintain documentation to justify the need for services. A 
visit shall be defined as the duration of time that a 
rehabilitative therapist is with a client to provide services 
prescribed by the physician. Visits shall not be defined in 
measurements or increments of time. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized by using the Rehabilitation 
Treatment Authorization form (DMAS-125). This request 
must be signed and dated by a physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. Periods of care beyond those allowed which have 
not been authorized by DMAS shall not be approved for 
payment. 

§ 11.6. Documentation requirements. 

A. Documentation of general outpatient rehabilitative 
services provided by a hospital-based outpatient setting or 
a rehabilitation agency shall, at a minimum: 

1. describe the clinical signs and symptoms of the 
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patient's condition; 

2. include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. include a copy of the physician's orders and plan of 
care; 

5. include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

6. describe changes in each patient's condition and 
response to the rehabilitative treatment plan; and 

7. describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the 
patient's discharge destination. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

§ 11.7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical rehabilitative services: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
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necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Rehabilitation care is to be terminated regardless ol 
the approved length of stay when further progress toward 
the established rehabilitation goal is unlikely or when the 
services can be provided. 

VR 460-02-4.1410. Criteria lor Preadmission Screening a"'l 
Nursing llome Placement of Mentally Ill and Mentally 
Retarded Individuals (REPEALING). 

VR 460-03-3.1301. Nursing Facility and MR Criteria. 

§ 1. Nursing facility criteria introduction. 

A. Traditionally, the model for nursing facility care has 
been facility or institutionally based; however, it is 
important to recognize that nursing facility care services 
can be delivered outside a nursing home. Nursing facility 
care is the provision of services regardless of the specific 
setting. It is the care rather than the setting in which it is 
rendered that is significant. The criteria lor assessing 
nursing facility care are divided into two areas: (i) 
functional capacity (the degree of assistance an individual 
requires to complete activities of daily living) and (ii) 
nursing needs. 

B. The preadmission screening process marks the 
beginning of a continuum of longaterm care services 
available to an individual under the Virginia Medica! 
Assistance Program. Nursing facility care services arre 
covered by the program for individuals whose needs meet 
the criteria established by program regulations. 

C. Nursing facilities must conduct a comprehensive, 
accurate, standardized, reproducible assessment of each 
resident's functional capacity. This assessment must be 
conducted no later than 14 days after the date o! 
admission and promptly after a significant change in the 
resident's physical or mental condition. The Department of 
Medical Assistance Services shall conduct a validation 
survey of the assessments completed by nursing facilities 
to determine that services provided to the residents are 
medically necessary and that needed services are 
provided. 

D. The criteria for nursing facility care under the 
Virginia Medical Assistance Program are contained herein. 
An individual's need for care must meet this criteria 
before any authorization lor payment by Medicaid will be 
made for either institutional or noninstitutional long~term 
care services. Reimbursement to nursing facilities for 
residents requiring specialized care shall only be made on 
a contractual basis. 

§ 2. Criteria for nursing facility care. 

A. Nursing facility care shall be the provision ol 
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services for persons whose health needs require medical 
and nursing supervision or care. These services may be 
provided in various settings, institutional and 
noninstitutional. Both the functional capacity of the 
individual and his nursing needs must be considered in 
determining the appropriateness of care. 

B. Individuals may be considered appropriate for nursing 
facility care when one of the following describes their 
functional capacity: 

1. Rated dependent in two .to four of the Activities of 
Daily Living (Items 1·7), and also rated 
semi-dependent or dependent in Behavior Pattern and 
Orientation (Item 8), and semi-dependent in 
Medication Administration (Item 10). 

2. Rated dependent in two to four of the Activities of 
Daily Living (Items 1-7), and also rated 
semi-dependent or dependent in Behavior Patiern and 
Orientation (Item 8), and semi-dependent in Joint 
Motion (Item 11). 

3. Rated dependent in five to seven of the Activities 
of Daily Living (Items 1-7), and also rated dependent 
in Mobility (Item 9). 

4. Rated semi-dependent in two to seven of the 
Activities of Daily Living (Items 1-7) and also rated 
dependent in Mobility (Item 9), and Behavior Pattern 
and Orientation (Item 8). An individual in this 
category will not be appropriate for nursing facility 
care unless he also has a medical condition requiring 
treatment or observation by a nurse. 

C. Placement in a noninstitutional setting should be 
considered before nursing home placement is sought. 

§ 3. Functional status. 

The following abbreviations shall mean: 

I ~ independent; d ~ semi-dependen~ D 
MH ~ mechanical help; HH ~ human help. 

A. Bathing 

1. Without help (I) 

2. MH only (d) 

3. HH only (D) 

4. MH and HH (D) 

5. Is bathed (D) 

B. Dressing 

1. Without help (I) 

dependent; 

2. MH only (d) 

3. HH only (D) 

4. MH and HH (D) 

5. Is dressed (D) 

6. Is not dressed (D) 

C. Toileting 

1. Without help day and night (I) 

2. MH only (d) 

3. HH only (D) 

4. MH and HH (D) 

5. Does not use toilet room (D) 

D. Transferring 

1. Without help (I) 

2. MH only (d) 

3. HH only (D) 

4. MH and HH (D) 

5. Is transferred (D) 

6. Is not transferred (D) 

E. Bowel Function 

1. Continent (I) 

2. Incontinent less than weekly (d) 

3. Ostomy - self care (d) 

4. Incontinent weekly or more (D) 

5. Ostomy - not self care (D) 

F. Bladder Function 

1. Continent (I) 

2. Incontinent less than weekly (d) 

3. External device - self care (d) 

4. Indwelling catheter - self care (d) 

5. Ostomy - self care (d) 

7. External device - not self care (D) 
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8. Indwelling catheter - not self care (D) 

9. Ostomy - not self care (D) 

G. Eating/Feeding 

I. Without help (I) 

2. MH only (d) 

3. HH only (D) 

4. MH and HH (D) 

5. Spoon fed (D) 

6. Syringe or tube fed (D) 

7. Fed by IV or clysis (D) 

H. Behavior Pattern and Orientation 

I. Appropriate or Wandering/ 
Passive less than weekly + Oriented (I) 

2. Appropriate or Wandering/ 
Passive less than weekly + Disoriented - Some 
Spheres (I) 

3. Wandering/Passive Weekly 
or More + Oriented (!) 

4. Appropriate or Wandering/ 
Passive less than weekly + Disoriented - All 
Spheres (d) 

5. Wandering/Passive Weekly 
or more + Disoriented - Some or All Spheres (d) 

6. Abusive/ Aggressive/ 
Disruptive less than weekly + Oriented or 
Disoriented (d) 

7. Abusive/Aggressive/ 
Disruptive weekly or more + Oriented (d) 

8. Abusive/ Aggressive/ 
Disruptive weekly or more + Disoriented (D) 

9. Mobility 

a. Goes outside without help (I) 

b. Goes outside MH only (d) 

c. Goes outside HH only (D) 

d. Goes outside MH and HH (D) 

e. Confined - moves about (D) 
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f. Confined - does not move about (D) 

10. Medication Administration 

a. No medications (!) 

b. Self administered - monitored less than weekly 
(I) 

c. By lay persons, monitored less than weekly (l) 

d. By Licensed/Professional nurse and/or monitored 
weekly or more (D) 

e. Some or all by Professional nurse (D) 

11. Joint Motion 

a. Within normal limits (I) 

b. Limited motion (d) 

c. Instability - corrected (I) 

d. Instability - uncorrected (D) 

e. Immobility (D) 

§ 4. Nursing needs. 

A. Following are examples of services provided or 
supervised by licensed nursing and professional personnel; 
however, no single service necessarily indicates a need for 
nursing facility care: 

1633 

I. Application of aseptic dressings; 

2. Routine catheter care; 

3. Inhalation therapy afier the regimen has been 
established; 

4. Supervision for adequate nutrition and hydration for 
patients who, due to physical or mental impairments, 
are subject to malnourishment or dehydration; 

5. Routine care in connection with plaster casts, 
braces, or similar devices; 

6. Physical, occupational, speech, or other therapy; 

7. Therapies, exercise and positioning to maintain or 
strengthen muscle tone, to prevent contractures, 
decubiti, and deterioration; 

8. Routine care of colostomy or ileostomy; 

9. Use of restraints including bedrails, soft binders, 
and wheelchair supporis; 

10. Routine skin care to prevent decubiti; 
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11. care of small uncomplicated decubiti, and local 
skin rashes; or 

12. Observation of those with sensory, metabolic, and 
circulatory impairment for potential medical 
complications. 

B. Services requiring more intensive nursing care, such 
as wounds or lesions requiring daily care, nutritional 
deficiencies leading to specialized feeding, and paralysis or 
paresis benefitting from rehabilitation, shall be reimbursed 
at a higher rate. 

C. The final determination for nursing facility care shall 
be based on the individual's need for medical and nursing 
management. Nursing facility care criteria are intended 
only as guidelines. Professional judgment must always be 
used to assure appropriateness of care. 

§ 5. Specific services which do not meet the criteria for 
nursing facility care. 

A. Care needs that do not meet the criteria for nursing 
facility care include, but are not limited to, the following: 

1. Minimal assistance with activities of daily living; 

2. Independent use of mechanical devices such as a 
wheelchair, walker, crutch, or cane; 

3. Limited diets such as mechanically altered, low salt, 
low residue, diabetic, reducing, and other restrictive 
diets; 

4. Medications that can be independently 
self-administered or administered by the individual 
with minimal supervision; 

5. The protection of the. patient to prevent him form 
obtaining alcohol or drugs, or from confronting an 
unpleasant situation; or 

6. Minimal observation or assistance by staff for 
confusion, memory impairment, or poor judgment. 

B. Special attention shall be given to individuals who 
receive psychiatric treatment. These individuals must also 
have care needs that meet the criteria for nursing facility 
care. 

§ 6. Summary. 

In patient placement, all available resources must be 
explored, i.e., the immediate family, other relatives, home 
health services, and other community resources. When 
applying the criteria, primary consideration is to be given 
to the utilization of available community /family resources. 

§ 7. Adult specialized care criteria. 

A. General description. 

The resident must have long~erm health conditions 
requiring close medical supervision, 24 hours licensed 
nursing care, and specialized services or equipment. 

B. Targeted population. 

1. Individuals requiring mechanical ventilation; 

2. Individuals with communicable diseases requiring 
universal or respiratory precautions~ 

3. Individuals requiring ongoing intravenous medication 
or nutrition administration; or 

4. Individuals requiring comprehensive rehabilitative 
therapy services. 

C. Criteria. 

1. The individual must require at a minimum: 

a. Physician visits at least once weekly; 

b. Skilled nursing services 24 hours a day (a 
registered nurse must be on the nursing unit on 
which the resident resides, 24 hours a day, whose 
sole responsibility is the desiguated unit); and 

c. Coordinated multidisciplinary team approach to 
meet needs. 

2. In addition, the individual must meet one of the 
following requirements: 

a. Must require two out of three of the following 
rehabilitative services: Physical Therapy, 
Occupational Therapy, Speech-pathology services; 
therapy must be provided at a minimum of four 
therapy sessions (minimum of 30 minutes per 
session) per day, five days per week; individual 
must demonstrate progress in overall rehabilitative 
plan o! care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

c. Individuals that require at least one of the 
following special services: 

(I) Ongoing administration of intravenous 
medications or nutrition (i.e., TPN, antibiotic 
therapy, narcotic administration, etc.); 

(2) Special infection control precautions (universal 
or respiratory precaution; this does not include 
handwashing precautions only); 

(3) Dialysis treatment that is provided on-unit (i.e. 
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peritoneal dialysis); 

( 4) Daily respiratory therapy treatments that must 
be provided by a skilled nurse or a respiratory 
therapist; 

(5) Extensive wound care requmng debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed, second or third degree burns 
covering more than 10% of the body); 

(6) Multiple unstable ostomies (a single ostomy does 
not constitute a requirement !or special care) 
requiring frequent care (i.e. suctioning every hour; 
stabilization of feeding; stabilization of elimination, 
etc.). 

§ 8. Pediatric/adolescent specialized care criteria. 

A. General description. 

The child must have ongoing health conditions requiring 
close medical supervision, 24 hours licensed nursing 
supervision, and specialized services or equipment. The 
recipient must be age 21 or under. 

B. Targeted population. 

I. Children requiring mechanical ventilation; 

2. Children with communicable diseases requmng 
universal or respiratory precautions (excluding normal 
childhood diseases such as chicken pox, measles, strep 
throat, etc.); 

3. Children requiring ongoing intravenous medication 
or nutrition administration; 

4. Children requiring daily dependence on devise 
based respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.); 

5. Children requiring comprehensive rehabilitative 
therapy services; 

6. Children with terminal illness. 

B. Criteria. 

I. The child must require at a minimum: 

a. Physician visits at least once weekly; 

b. Skilled nursing services 24 hours a day (a 
registered nurse must be on the nursing unit on 
which the child is residing, 24 hours a day, whose 
sole responsibility is that nursing unit); 

c. Coordinated multidisciplinary team approach to 
meet needs; 
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d. The nursing facility must ~ coordinate with 
appropriate state and local agencies !or the 
educational and habilitative needs of the child. 
These services must be age appropriate and 
appropriate to the cognitive level of the child. 
Services must also be individualized to meet the 
specific needs of the child and must be provided in 
an ·organized and proactive manner. Services may 
include but are not limited to school, active 
treatment for mental retardation, habilitative 
therapies, social skills and leisure activities. The 
services must be provided for a total of two hours 
per day, minimum. 

2. In addition, the child must meet one of the 
following requirements: 

a. Must require two out of three of the following 
physical rehabilitative services: Physical therapy, 
Occupational therapy, Speech-pathology services; 
therapy must be provided at a minimum of six 
therapy sessions (minimum of 15 minutes per 
session) per day, five days per week; child must 
demonstrate progress in overall rehabilitative plan 
of care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc.; or 

c. Children that require at least one of the following 
special services: 

(I) Ongoing administration of intravenous 
medications or nutrition (i.e., TPN, antibiotic 
therapy, narcotic administration, etc.); 

(2) Special infection control precautions (universal 
or respiratory precaution; this does not include 
handwashing precautions only or isolation for 
normal childhood diseases such as measles, chicken 
pox, strep throat, etc.); 

(3) Dialysis treatment that is provided within the 
facility (i.e., peritoneal dialysis); 

(4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(5) Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed; second or third degree burns 
covering more than 10% of the body); 

(6) Ostomy care requiring services by a licensed 
nurse; 
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(7) Care for terminal illness. 

§ 9. Criteria for care in facilities for mentally retarded 
persons. 

A. Definitions. 

The following words and terms, when used in these 
criteria, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"No assistance" means no help is needed. 

"Prompting/structuring" means prior to the functioning, 
some verbal direction or some rearrangement of the 
environment is needed. 

"Supervision" means that a helper must be present 
during the function and provide only verbal direction, 
gestural prompts, or guidance. 

~~some direct assistance'' means that a helper must be 
present and provide some physical guidance/support (with 
or without verbal direction). 

"Total care" means that a helper must perform all or 
nearly all of the functions. 

"Rarely" means that a behavior occurs quarterly or less. 

"Sometimes" means that a behavior occurs once a 
month or less. 

"Often" means that a behavior occurs two to three times 
a month. 

"Regularly" means that a behavior occurs weekly or 
more. 

B. Utilization control regulations require that criteria be 
formulated for guidance for appropriate levels of services. 
Traditionally, care for the mentally retarded has been 
institutionally based; however, this level of care need not 
be confined to a specific setting. The habilitative and 
health needs of the client are the determining issues. 

C. The purpose of these regulations is to establish 
standard criteria to measure eligibility for Medicaid 
payment. Medicaid can pay for care only when the client 
is receiving appropriate services and when "active 
treatment" is being provided. An individual's need for care 
must meet these criteria before any authorization for 
payment by Medicaid will be made for either institutional 
or waivered rehabilitative services for the mentally 
retarded. 

D. Care in facilities for the mentally retarded requires 
planned programs for habilitative needs or health related 
services which exceed the level of room, board, and 
supervision of daily activities. 

Such care shaH be a combination of babilitative, 
rehabilitative, and health services directed toward 
increasing the functional capacity of the retarded person. 
Examples of services shaH include training in the activities 
of daily living, task-learning skills, socially acceptable 
behaviors, basic community living programming, or health 
care and health maintenance. The overall objective of 
programming shall be the attainment of the optimal 
physical, intellectual, social, or task learning level which 
the person can presently or potentially achieve. 

E. The evaluation and re-evaluation for care in a facility 
for the mentally retarded shall be based on the needs of 
the person, the reasonable expectations of the resident's 
capabilities, the appropriateness of programming, and 
whether progress is demonstrated from the training and, in 
an institution, whether the services could reasonably be 
provided in a less restrictive environment. 

§ 10. Patient assessment criteria. 

A. The patient assessment criteria are divided into broad 
categories of needs, or services provided. These must be 
evaluated in detail to determine the abilities/skills which 
will be the basis for the development of a plan of care. 
The evaluation process will demonstrate a need for 
programming an array of skills and abilities or health 
care services. These have been organized into seven major 
categories. Level of functioning in each category is graded 
from the most dependent to the least dependent. In some 
categories, the dependency status is rated by the degree of 
assistance required. In other categories, the dependency is 
established by the frequency of a behavior or ability to 
perform a given task. 

B. The resident must meet the indicated dependency 
level in two or more of categories 1 through 7. 

1. Health Status - To meet this category: 

a. Two or more questions must be answered with a 
4, or 

b. Question "j" must be answered "yes." 

2. Communication Skills - To meet this category: 

Three or more questions must be answered with a 3 
or a 4. 

3. Task Learning Skills - To meet this category: 

Three or more questions must be answered with a 3 
or a 4. 

4. Personal Care · To meet this category: 

a. Question "a" must be answered with a 4 or a 5, 
or 

b. Question "b" must be answered with a 4 or a 5, 
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or 

c. Questions "c" and "d" must be answered with a 4 
or a 5. 

5. Mobility - To meet this category: 

Any one question must be answered with a 4 or a 
5. 

6. Behavior - To meet this category: 

Any one question must be answered with a 3 or a 
4. 

7. Community Living - To meet this category: 

a. Any two of the questions "b," "e," or "g" must 
be answered with a 4 or a 5, or 

b. Three or more questions must be answered with 
a4ora5. 

LEVEL OF FUNCTIONING SURVEY 

1. Health status. 

How often is nursing care or nursing supervtston by a 
licensed nurse required for the following? (Key: 1 ~Rarely, 
2~Sometimes, 3~0ften, and 4~Regularly) 

a. Medication administration and/or evaluation for 
effectiveness of a medication regimen? 1...2 ... 3 .. .4 

b. Direct services: i.e. care for lesions, dressings, 
treatments (other than shampoos, foot powder, etc.) 
1...2 ... 3 .. .4 

c. Seizures control 1...2 ... 3 .. .4 

d. Teaching diagnosed disease control and care, 
including diabetes 1...2 ... 3 .. .4 

e. Management of care of diagnosed circulatory or 
respiratory problems 1...2 ... 3 .. .4 

f. Motor disabilities which interfere with all activities 
of Daily Living - Bathing, Dressing, Mobility, Toileting, 
etc. 1...2 ... 3 .. .4 

g. Observation for choking/aspiration while eating, 
drinking? 1...2 ... 3 .. .4 

h. Supervision of use of adaptive equipment, i.e., 
special spoon, braces, etc. 1...2 ... 3 .. .4 

i. Observation for nutritional problems (i.e., 
undernourishment, swallowing difficulties, obesity) 
1...2 ... 3 .. .4 

j. Is age 55 or older, has a diagnosis of a chronic 
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disease and has been in an institution 20 years or 
more 1...2 ... 3 .. .4 

2. Communication. 

Using the key I ~regularly, z~often, 3~sometimes, 
4 ~rarely, how often does this person 

a. Indicate wants by pointing, vocal noises, or signs? 
1...2 ... 3 .. .4 

b. Use simple words, phrases, short sentences? 
1...2 ... 3 .. .4 

c. Ask for at least ten things using appropriate names? 
1...2 ... 3 .. .4 

d. Understand simple words, phrases or instructions 
containing prepositions: i.e., "on" "in" "behind"? 
1...2 ... 3 ... 4 

e. Speak in an easily understood manner? 1...2 ... 3 .. .4 

f. Identify self, place of residence, and significant 
others? 1...2 ... 3 .. .4 

3. Task learning skills. 

How often does this person perform the following 
activities (Key: !~regularly, 2~often, 3~sometimes, 
4~rarely) 

a. Pay attention to purposeful activities lor 5 minutes? 
1...2 ... 3 .. .4 

b. Stay with a 3 step task for more than 15 minutes? 
1...2 ... 3 .. .4 

c. Tell time to the hour and understand time 
intervals? 1...2 ... 3 .. .4 

d. Count more than 10 objects? 1...2 ... 3 .. .4 

e. Do simple addition, subtraction? 1...2 ... 3 .. .4 

f. Write or print ten words? 1...2 ... 3 .. .4 

g. Discriminate shapes, sizes, or colors? 1...2 ... 3 .. .4 

h. Name people or objects when describing pictures? 
1...2 ... 3 .. .4 

i. Discriminate between "one," "many," "lot"? 
1...2 ... 3 .. .4 

4. Personal/self care. 

With what type of assistance can this person currently 
(Key: I~ No Assistance, 2 ~Prompting/Structuring, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 
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a. Perform toileting functions: i.e., maintain bladder 
and bowel continence, clean self, etc.? 
1...2 ... 3 .. .4 ... 5 

b. Perform eating/feeding functions: i.e., drinks liquids 
and eats with spoon or fork, etc.? 1...2 ... 3 .. .4 ... 5 

c. Perform bathing function (i.e., bathe, runs bath, dry 
self, etc.)? 1...2 ... 3 .. .4 ... 5 

5. Mobility. 

With what type of assistance can this person currently 
(Key: I~ No Assistance, 2 ~Prompting/Structuring, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 

a. Move (walking, wheeling) around environment? 
1...2 ... 3 .. .4 ... 5 

b. Rise from lying down to sitting positions, sits 
without support? 1...2 ... 3 .. .4 ... 5 

c. Turn and position in bed, roll over? 1...2 ... 3 .. .4 ... 5 

6. Behavior. 

How often does this person (Key: I ~Rarely, 
2~Sometimes, 3~0tten, 4~Regularly) 

a. Engage in self destructive behavior? 1...2 ... 3 .. .4 

b. Threaten or do physical violence to others? 
1. .. 2 ... 3 .. .4 

c. Throw things, damage property, have temper 
outbursts? 1...2 ... 3 .. .4 

d. Respond to others in a socially unacceptable 
manner (without undue anger, frustration or 
hostility) 1...2 ... 3 .. .4 

7. Community living skills. 

With what type of assistance would this person currently 
be able to (Key: I~No Assistance, 
2 ~Prompting/Structuring, 3 ~supervision, 4 ~some Direct 
Assistance, 5~Total Care) 

a. Prepare simple foods requiring no mixing or 
cooking? 1...2 ... 3 .. .4 ... 5 

b. Take care of personal belongings, room (excluding 
vacuuming, ironing, clothes washing/drying, wet 
mopping)? 1...2 ... 3 ... 4 ... 5 

c. Add coins of various denominations up to one 
dollar? 1...2 ... 3 .. .4 ... 5 

d. Use the telephone to call home, doctor, fire, police? 
1...2 ... 3 ... 4 •.. 5 

e. Recognize survival signs/words: i.e., stop, go, traffic 
lights, police, men, women, restrooms, danger, etc.? 
1...2 ... 3 .. .4 ... 5 

f. Refrain from exhibiting unacceptable sexual 
behavior in public? 1...2 ... 3 .. .4 ... 5 

g. Go around cottsge, ward, building, without running 
away, wandering off, or becoming lost? 1...2 ... 3 .. .4 ... 5 

h. Make minor purchases i.e., candy, soft drink, etc.? 
1...2 ... 3 .. .4 ... 5 

VR 460-04-4.3910. Regulations for Preadmission Screening 
and Annual Resident Review. 

§ 1. Definitions. 

"Community Services Board (CSB)" means the local 
governmental agency responsible for local mental health, 
mental retardation, and substance abuse services. Boards 
function as service providers, client advocates, and 
community educators. 

"Dementia" means, for the purposes descn'bed herein, 
having a primary diagnosis of dementia, as described in 
the Diagnostic and Statistical Manual of Mental Disorders, 
Jrd edition, revised in 1987, or a nonprimary diagnosis of 
dementia unless the primary diagnosis is a major mental 
disorder as defined herein. 

"Diagnostic and Statistical Manual of Mental Disorders, 
Jrd edition" means the 1987 publication of the American 
Psychiatric Association classifying diagnoses of abnormal 
behavior. 

"lnterfacility transfer" means when an individual is 
transferred from one nursing facility to another nursing 
facility, with or without an intervening hospital stay. 
lnterfacility transfers are subject to annual resident review 
rather than preadmission screening. in cases of transfer of 
a resident with Ml or MR from a NF to a hospital or to 
another NF, the transferring NF is responsible for 
ensuring that copies of the resident's most recent PASARR 
and resident assessment reports shall accompany the 
transferring resident. 

"Level I identification" means the process performed to 
identify nursing facility applicants with a condition of 
mental zllness or mental retardation. 

"Level II evaluation" means the evaluation process for 
nursing facility applicants who are identified as having a 
condition of mental illness or mental retardation as 
defined herein. The purpose of the Level II evaluation is 
to recommend placement of and services to nursing 
facility applicants with statutonly defined mental illness 
or mental retardation. 

"Mental illness (Ml)" means a serious mental illness 
meeting all of the following requirements: 
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1. The individual has a major mental disorder 
diagnosable under the Diagnostic and Statistical 
Manual of Mental Disorders, 3rd edition, revised in 
1987 that is a schizophrenic, mood, paranoid, panic, 
or other severe anxiety disorder; somatojorm disorder, 
personality disorder, other psychotic disorder, or 
another mental disorder that may lead to a chronic 
disability. The disorder is not a primary diagnosis of 
dementia, including Alzheimer's disease or a related 
disorder, or a non-primary diagnosis of dementia 
unless the pn"mary diagnosis is a major mental 
disorder as defined here; 

2. The disorder results in functional limitations in 
major life activities within the past three to six 
months that would be appropriate for the individual's 
developmental stage. An individual typically has at 
least one of the following characteristics on a 
continuing or intennittent basis: 

a. Interpersonal functioning. The individual has 
serious difficulty interacting appropriately and 
communicating effectively with other persons, has a 
possible history of altercations, evictions, firing, fear 
of strangers, avoidance of interpersonal 
relationships, and social isolation; 

b. Concentration, persistence, and pace. The 
individual has serious difficulty in sustaining 
focused attention for a long enough period to 
permit the completion of tasks commonly found in 
work settings or in work-like structures activities 
occurring in school or home settings, manifests 
difficulties in concentration, inability to complete 
simple tasks within an established time period, 
makes frequent errors, or requires assistance in the 
completion of these tasks; and 

c. Adaptation to change. The individual has serious 
difficulty in adapting to typical changes in 
circumstances associated with work, school, family, 
or social interaction, manifests agitation, 
exacerbated signs and symptoms associated with 
the illness, or withdrawal from the situation, or 
requires intervention by the mental health or 
judicial system. 

3. The treatment history indicates that the individual 
has experienced at least one of the following; 

a. Psychiatric treatment more intensive than 
outpatient care more than once in the past two 
years (e.g., partial hospitalization or inpatient 
hospitalization); or 

b. Within the last two years, due to the mental 
disorder, experienced an episode of significant 
disruption to the normal living situation, for which 
supportive services were required to maintain 
functioning at home, or in a residential treatment 
environment, or which resulted in intervention by 
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housing or law enforcement officials. 

"Mental Retardation (MR)" means the presence of a 
level of retardation (mild, moderate, severe, or profound) 
described in the American Association on Mental 
Retardation's Manual on Classification in Mental 
Retardation ( 1983) or has a related condition. A person 
with related conditions means the individual has a severe 
chronic disability that meets all of the following 
conditions: 

1. It is attributable to cerebral palsy or epilepsy or 
any other condition, other than mental illness, found 
to be closely related to mental retardation because 
this condition may result in impainnent of general 
intellectual functioning or adaptive behavior similar to 
that of mentally retarded persons, and requires 
treatment or services similar to those required for 
these persons; 

2. It is manifested before the person reaches age 22; 

3. It is likely to continue indefinitely; and 

4. It results in substantial functional limitations in 
three or more of the following areas of major life 
activity: self-care, understanding and use of language, 
teaming, mobility, self-direction, and capacity for 
independent living. 

"MI/MR Supplement" means the assessment fonn 
developed to meet the requirements of OBRA '87. Its 
purpose is to identify individuals with mental illness and 
mental retardation before their admission to a nursing 
facility. 

"New admission" means an individual who is admitted 
to any nursing facility for the first time or does not 
qualify as a readmission. New admissions are subject to 
preadmission screening. 

"Non-Medicaid-eligible Individuals" means persons who 
are not Medicaid eligible or are not expected to be 
Medicaid eligible within 180 days of admission to a 
nursing facility. 

"Nursing Home Preadmission Screening Committee 
(NHPASC)" means a committee established for the 
purpose of determining whether a Medicaid-eligible 
individual meets nursing facility criteria. 

"Qualified Mental Health Professional (QMHP)" means a 
clinician in the health profession who is trained and 
experienced in providing psychiatric or mental health 
services to individuals who have a psychiatn·c diagnosis. 
In the Commonwealth, authorized professionals and 
minimal qualifications for a QMHP are as follows; 

I. Physician: a doctor of medicine or osteopathy 
licensed in Virginia; 
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2. Psychiatrist: a doctor of medicine or osteopathy, 
specializing in psychiatry and licensed in Virginia; 

3. Psychologist: an individual with a master's degree 
in psychology from an accredited college or university 
with at least one year of clinical experience; 

4. Social worker: an individual with a master's or 
bachelor's degree from a school of social work 
accredzled or approved by the Counct1 on Social 
Work Education with at least one year of clinical 
experience; 

5. Registered nurse: a registered nurse licensed in the 
State of Virginia with at least one year of clinical 
experience; and 

6. Mental health worker: an individual with 
professional education, training, and/or a degree in 
human services or related field from an accredited 
college deemed equivalent to those described above 
and at least one year of clinical experience providing 
direct services to persons with a diagnosis of mental 
illness. 

11Readmlssion" means an individual who was readmitted 
to a facility from a hospital to which he or she was 
transferred for the purpose of receiving care. Readmissions 
are subject to annual resident review rather than 
preadmission screening. 

"State Mental Health or Mental Retardation Authority 
(MH/MRA)" means the designated representative of the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services who shall make determinations 
regarding placement of and services to nursing facility 
applicants who have conditions of mental illness or 
mental retardation. 

§ 2. Persons subject to nursing home preadmission 
screening and identification of conditions of mental illness 
and mental retardation (Level I). 

A. As a condition of a nursing facility's Medicaid 
participation, all persons applying for admission shall be 
screened to determine whether they have a condition of 
mental 11/ness (MI) or mental retardation (MR), and if so, 
whether they require the level of services provided by a 
nursing facility (NF). Nursing facilities shall ensure that 
applicants for admission have been screened and those 
who are identified as being Ml or MR are not admitted 
until determinations have been made by the State Mental 
Health or Mental Retardation Authority (MH/MHA) with 
respect to their placement. NHPASCs complete the Level I 
process for individuals who are Medicaid eligible or 
expect to become Medicaid eligible within 180 days. 
Nursing facilities must ensure that the appropriate 
screenings are conducted for non-Medicaid eligible 
applicants. 

B. No individual, regardless of pay status, may be 

admitted to a nursing facility unless the Level I screening 
has been completed, and, if it is determined that the 
individual has a condition of Ml or MR as defined herein, 
then he or she shall not be admitted until the Level II 
detennination has been made. 

C. The Level I identification junction shall provide at 
least, in the case of first time identifications, for the 
issuance of written notice to the individual or resident 
and his or her legal representative if the individual is 
suspected of having Ml or MR and is being referred to 
the MH/MRA for Level II screening. The NHP ASC shall 
send this notice to Medicaid-eligible individuals who are 
referred for a Level II screening. The admitting NF shall 
send the notice to non-Medicaid individuals. 

D. All Level I and Level II determinations shall be 
recorded in the individual's medical record. 

E. fVhen a preadmission screening has not been 
performed timely, but is performed at a later date, federal 
financial participation (FFP) is available only for services 
furnished after the screening has been performed. 

F. The state in which the individual is a resident (or 
will be at the time he or she becomes eligible for 
Medicaid) must pay for the P ASARR and make the 
required determinations. In the case of non-Medicaid 
eligible applicants, the receiving NF is responsible to 
ensure that the appropriate screenings have been 
completed prior to the individual's admission. 

§ 3. Level II determination. 

A. For each resident of a NF who has a condition of 
MI or MR, the MH/MRA, as appropn"ate, must determine 
whether the individual requires the level of services 
provided by a NF, an inpatient psychiatric hospital for 
individuals under age 21, an institution for mental disease 
(!MD) providing medical assistance to individuals age 65 
and older, an intermediate care facility for the mentally 
retarded (ICF/MR), or specialized services for either Ml or 
MR. 

B. When a Level II evaluation is required, a 
determination shall be made within an annual average of 
seven to nine working days of the referral for screening. 
The MH/MRA shall convey determinations verbally to NFs 
and the individual and confirm them in writing. 

C. The MH/MRA shall notify in writing the following 
entities of a Level ll determination: 

1. The evaluated individual and his or her legal 
representative; 

2. The admitting or retaining NF; 

3. The individual or resident's attending physician; 
and 
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4. The discharging hospital. 

D. Each notice described above shall include the 
following: 

I. Whether a NF level of services is needed; 

2. Whether specialized services are needed; 

3. The placement options available to the individual,· 
and 

4. The rights of the individual to appeal the 
determination. 

§ 4. Categorical determinations. 

A. For each individual for whom the Level I screening 
has resulted in the determination that the individual 
meets nursing facility level of care and has a condition of 
Ml or MR as defined herein, a Level II evaluation does 
not have to be completed if one of the following 
categon'cal determinations are met: 

I. The individual has a terminal illness in which a 
physician has documented that life expectancy is less 
than six months; or 

2. The individual has a severe illness such as coma, 
functioning at brain stem level, or other conditions 
which result in a level of impairment so severe that 
the individual could not be expected to benefit from 
active treatment. When this category is used, 
documentation shall be available which fully describes 
the severity of the condition. 

B. These categorical determinations shall only be applied 
following the Level I review and only if existing data on 
the individual appear to be current and accurate and are 
sufficient to allow the evaluator readily to determine that 
the individual fits the category. 

§ 5. Annual resident review. 

A. A review and determination must be conducted for 
each resident of a NF who has Ml or MR not less often 
than annually. "Annually" is defined as occurring within 
every fourth quarter after the previous preadmission 
screening or annual resident review. 

B. When an annual resident review has not been 
performed timely, but is performed at a later date, federal 
financial participation (FFP) is available only for services 
furnished after the review has been performed. 

§ 6. Determinations and placement of individuals with Ml 
or MR. 

A. If the MH/MRA determines that a resident or 
applicant for admission to a NF requires a NF level of 
services, the NF may admit or retain the individual. If 
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the MH/MRA determines that a resident or applicant for 
admission requires both a NF level of services and 
specialized services for MI or MR, the NF may admit or 
retain the individual and the state must provide or 
arrange for the provision of the specialized services 
needed by the individual while he resides in the NF. 

B. If the MH/MRA determines that an applicant for 
admission to a NF does not require NF services, the 
applicant cannot be admitted. NF services are not a 
covered Medicaid service for that individual, and further 
screening is not required. 

C. If the MH/MRA determines that a resident requires 
neither the level of services by a NF nor specialized 
services for MI or MR, regardless of the length of stay in 
the facility, the state must (i) arrange for the safe and 
orderly discharge of the resident from the facility; and (ii) 
prepare and orient the resident for discharge. 

D. For any resident who has continuously resided in a 
NF for at least 30 months before the date of the 
determination, and who requires only specialized services, 
the state must, in consultation with the resident's family 
or legal representative and caregivers (i) offer the resident 
the choice of remaining in the facility or of receiving 
services in an alternative appropriate setting; (ii) inform 
the resident of the institutional and noninstitutional 
alternatives available; (iii) clarify the effect on eligibility 
for Medicaid services if the resident chooses to leave the 
facility, including its effect on readmission to the facility 
or eligibility for community-based services; and (iv) 
regardle~;s of the resident's choice to remain in the NF or 
to be discharged to a community setting, provide for, or 
a"ange for the provision of specialized services for the 
Ml or MR. 

E. For any resident who has not continuously resided in 
a NF for at least 30 months before the date of the 
detennination, the state must, in consultation with the 
resident's family or legal representative and caregivers (i) 
arrange for the safe and orderly discharge of the resident 
from the facility; (ii) prepare and orient the resident for 
discharge; and (iii) provide for, or arrange for the 
provision of, specialized services for the Ml or MR. 

F. For the purposes of establishing length of stay in a 
NF, the 30 months of continuous residence in a NF or 
longer is calculated back from the date of the first annual 
resident review determination which finds that the 
individual is not in need of NF level of services. The 30 
months of continuous residence in a NF may include 
temporary absences for hospitalization and therapeutic 
leave and may consist of consecutive residences in more 
than one NF. 

G. Placement of an individual with Ml or MR in a NF 
may be considered appropriate only when the individual's 
needs are such that he or she meets the minimum 
standards for admission and his or her needs for 
treatment do not exceed the level of services which can 
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be delivered in the NF to which the individual is 
admitted either through NF services alone or, where 
necessary, through NF services supplemented by 
specialized services provided by or arranged for by the 
state. 

§ 7. PASARR evaluation criteria. 

A. The state's PASARR program must identify all 
individuals who are suspected of having Ml or MR as 
defined herein. The identification function and 
determination that NF criteria .is met is termed Level I. 
Level !I is the function of evaluating and determining 
whether NF placement is appropriate to meet the 
individual's MH/MR needs and whether specialized 
services are needed. 

B. Evaluations performed under PASARR and PASARR 
notices must be adapted to the cultural background, 
language. ethnic on'gin, and means of communication used 
by the individual being evaluated. P ASARR evaluations 
must involve the individual being evaluated, the 
individual's legal representative, if one has been 
designated under state law, and the individual's family if 
available and the individual or the legal representative 
agrees to family participation. When parts of a P ASARR 
evaluation are performed by more than one evaluator, 
there must be interdisciplinary coordination among the 
evaluators. 

C. All information that is necessary for determining 
whether it is appropriate for the individual with Ml or 
MR to be placed in a NF or in another appropriate 
setting should be gathered throughout all applicable 
portions of the PASARR evaluation. The determinations 
relating to the need for NF level of care and specialized 
services are interrelated and must be based upon a 
comprehensive analysis of all data concerning the 
individual. 

D. Evaluators may use relevant evaluative data, 
obtained prior to initiation of preadmission screening or 
annual resident review, if the data are considered valid 
and accurate and reflect the current functional status of 
the individual. However, in the case of individualized 
evaluations, the P ASARR program may need to gather 
additional information to supplement and verify the 
currency and accuracy of existing data and to assess 
proper placement and treatment. 

E. For individualized PASARR determinations, findings 
must be issued in the form of a written evaluative report 
which (i) identifies the name and professional title of 
person(s) who performed the evaluation(s) and the date on 
which each portion of the evaluation was administered; 
(ii) provides a summary of the medical and social history, 
including the positive traits or developmental strengths 
and weaknesses or developmental needs of the evaluated 
individual; (iii) if NF services are recommended, identifies 
the specific services which are required to meet the 
evaluated individual's needs; (iv) if specialized services are 

not recommended, identifies any specific MR or MH 
services which are of a lesser intensity than specialized 
services that are required to meet the evaluated 
individual's needs; (v) if specialized services are 
recommended, identifies the specific MR or MH services 
required to meet the evaluated individual's needs; and (vi) 
includes the basis for the report's conclusions. 

F. For categorical PASARR determinations, findings 
must be issued in the form of an abbreviated written 
evaluative report which (i) identifies the name and 
professional title of the person applying the categorical 
determination and the data on which the application was 
made; (ii) explains the categorical determination(s) that 
has (have) been made; (iii) identifies, to the extent 
possible, based on the available data, NF services, 
including any mental health or specialized psychiatric 
rehabilitative services, that may be needed; and (iv) 
includes the bases for the report's conclusions. 

G. For both categorical and individualized 
determinations, findings of the evaluation must correspond 
to the person's current functional status, mental health, 
and mental retardation status as documented in medical 
and social history records. Findings of the evaluation must 
be interpreted and explained to the individual and, where 
applicable, to a legal representative designed under state 
law by the assessment team or the MH/MRA. The 
evaluation report must be sent to the individual and his 
legal representative, appropriate state authority in 
sufficient time to meet the required time frames, 
admitting or retaining NF, individual's attending 
physician, and the discharging hospital if the individual is 
seeking NF admission from a hospital. The evaluation 
may be terminated at any time during the evaluation that 
the individual being evaluated does not have Ml or MR 
or has a primary diagnosis of dementia or a nonprimary 
diagnosis of dementia without a primary diagnosis that is 
a serious mental illness, and does not have a diagnosis of 
MR or a related condition. 

§ 8. Specialized services. 

A. For mental illness, specialized services means the 
services specified by the state which, combined with 
services provided by the NF, results in the continuous 
and aggressive implementation of an individualized plan 
of care that: 

J. Is developed and supervised by an interdisciplinary 
team which includes a physician, qualified mental 
health professionals, and as appropriate, other 
professionals; 

2. Prescribes specific therapies and activities for the 
treatment of persons experiencing an acute episode of 
serious mental illness which necessitates supervision 
by trained mental health personnel,· 

3. Is directed toward diagnosing and reducing the 
resident's behavioral symptoms that may necessitate 
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institutionalization, improving his or her level of 
independent functioning, and achieving a functioning 
level that permits reduction in the intensity of mental 
health services to below the level of specialized 
services at the earliest possible time; and 

4. Prescribes inpatient psychiatric services for any 
individual determined to be a danger to self or others. 
For nursing facility residents who are determined to 
be a danger to self or others due to mental illness, 
the nursing facility must coordinate admission to an 
inpatient psychiatric hospital. 

B. For mental retardation, specialized services means 
the services specified by the state which, combined with 
services provided by the NF or other service providers, 
results in treatment which includes aggressive, consistent 
implementation of a program of specialized and generic 
training, treatment, health services and related services 
that is directed toward the following; 

1. The acquisition of the behaviors necessary for the 
individual to function with as much self-determination 
and independence as possible; and 

2. The prevention or deceleration of regression or loss 
of current optimal functional status. 

C. The state must provide or arrange for the provision 
of specialized services to all NF residents with Ml or MR 
whose needs are such that continuous supervision, 
treatment, and training by qualified MH/MR personnel is 
necesswy as identified by their Level I and II 
assessments. The NF must provide MH or MR services 
which are of a lesser intensity than specialiZed services to 
all residents who need such services. 

1. Services that shall be the responsibility of the 
nursing facility to provide to residents shall include, 
but are not limited to; 

a. Physical therapy 

b. Speech-language pathology services 

c. Occupational therapy 

d. Restorative nursing 

e. Behavior management interventions that do not 
require ongoing consultation and monitoring by a 
licensed psychiatrist or psychologist 

f Basic grooming and hygiene needs 

g. Nutritional needs, including supplements and 
assistance with eating 

h. Adjustment needs resulting from admission to a 
nursing facility and ongoing psychosocial emotional 
support 
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i. Noncustomized durable medical equipment and 
supplies 

2. Specialized services for the purposes of P ASARR 
shall include the following. The State Mental Health 
or Mental Retardation Authority shall ensure the 
provision of specialized services when they are 
provided by a non-Medicaid-enrolled provider or when 
the services are not covered by Medicaid. 

a. Partial hospitalization 

b. Transportation to Medicaid-covered services or 
specialized services necessary to treat conditions of 
mental illness or mental retardation 

c. Day health and rehabilitation 

d. Psychosocial rehabilitation 

e .. Crisis intervention 

f. Customized durable medical equipment, for 
residents without a patient pay, that would allow 
the resident to participate in specialized services 

g. Behavior management interventions requin·ng 
ongoing consultation and monitoring by a licensed 
psychiatrist or psychologist 

h.. One-to-one supervision necessary for behavior 
management 

i. Vision and hearing needs related to mental z1lness 
or mental retardation for persons over age 21 

j. Dental needs resulting from mental illness or 
mental retardation sequela for persons over age 21 

k. Habilitation 

1. Supported employment for persons with mental 
illness or mental retardation 

m. Case management services 

n. Individual psychotherapy 

o. Day treatment 

p. Individual and group counseling 

q. Inpatient psychiatric care 

§ 9. Placement options. 

A. The placement options and required state actions 
resulting from P ASARR are as follows; 

1. Can be admitted to a NF. Any applicant for 
admission to a NF who has MI or MR and who 
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requires the level of services provided by a NF, 
regardless of whether specialized services are also 
needed, may be admitted to a NF, if the placement is 
appropriate. If specialized services are also needed, 
the state is responsible for providing or arranging for 
the provision of the specialized services. 

2. Cannot be admitted to a NF. Any applicant for 
admission to a NF who has Ml or MR and who does 
not require the level of services provided by a NF, 
regardless of whether specialized services are also 
needed, is inappropriate for NF placement and must 
be not be admitted. 

3. Can be considered appropriate for continued 
placement in a NF. Any NF resident with M/ or MR 
who requires the level of services provided by a NF, 
regardless of the length of his or her stay or the need 
for specialized setvices, can continue to reside in the 
NF, if the placement is appropriate. 

4. choose to remain in the NF even though the 
placement would otherwise be inappropriate. Any NF 
resident with Ml or MR who does not require the 
level of services provided by the NF but does require 
specialized services and who has continuously resided 
in a NF for at least 30 consecutive months before the 
date determination may choose to continue to 
reside the facility or to receive covered services in 
an alternative appropriate institutional or 
noninstitutional setting. Wherever the resident chooses 
to reside, the state must meet his or her specialiZed 
services needs. The determination notice must provide 
information concerning how, when, and by whom the 
various placement options available to the resident 
will be fully explained to the resident. 

5. Cannot be considered appropriate for continued 
placement in a NF and must be discharged 
(short-term residents). Any NF resident with Ml or 
MR who does not require the level of services 
provided by a NF but does require specialized 
services and who has resided in a NF for less than 
30 consecutive months be discharged to an 
appropriate setting where the state must provide 
specialized services. The determination notice must 
provide information on how, when, and by whom the 
resident will be advised of discharge arrangements 
and of his/her appeal rights under both PASARR and 
discharge provisions. 

6. Cannot be considered appropriate for continued 
placement in a NF and must be discharged (short or 
long"term residents). Any NF resident with Ml or MR 
who does not require the level of services provided by 
a NF and does not require specialized services 
regardless of his or her length of stay, must be 
discharged. The determination notice must provide 
information on how, when and by whom the resident 
will be advised of discharge arrangements and of his 
or her appeal rights under both PASARR and 

discharge provisions. 

7. Specialized services needed in a NF. If a 
determination is made to admit or allow to remain in 
a NF any individual who requires specialized services, 
the determination must be supported by assurances 
that the specialized services that are needed can and 
will be provided or arranged for in a timely manner 
by the state which the individual resides in the NF. 

B. The state P ASARR system shall maintain records of 
evaluations and determinations, regardless of whether they 
are performed categorically or individually, in order to 
support its determinations and actions and to protect the 
appeal rights of individuals subjected to P ASARR. The 
state P ASARR system shall establish and maintain a 
tracking system for all individuals with Ml or MR in NFs 
to ensure that appeals and future reviews are performed. 

§ I 0. Evaluating the need for NF services and NF level of 
care (PASARR/NF). 

A. For each applicant for admission to a NF and each 
NF resident who has Ml or MR, the evaluator must 
assess whether (i) the applicant's or resident's total needs 
are such that his needs can be met in an appropriate 
community setting; (ii) the individual's total needs are 
such that they can be met only on an inpatient basis, 
which may include the option of placement in a home 
and community-based services waiver program, but for 
which the inpatient care would be required; (iii) if 
inpatient care is appropriate and desired, the NF is an 
appropriate institutional setting for meeting those needs; 
or (iv) if the inpatient care is appropriate and desired but 
the NF is not the appropriate setting for meeting the 
individual's needs, another setting such as an ICF/MR 
(including small, communityobased facilities), an !MD 
providing services to individuals ages 65 or older, or a 
psychiatric hospital is an appropriate institutional setting 
for meeting those needs. 

B. In determining appropriate placement, the evaluator 
must prioritize the physical and mental needs of the 
individual being evaluated, taking into account the 
severity of each condition. 

C. At a minimum the data relied on to make a 
determination must include: (i) evaluation of physical 
status (for example, diagnoses, date of onset, medical 
history, and prognosis); (ii) evaluation of mental status (for 
example, diagnoses, date of onset, medical history, 
likelihood that the individual may be a danger to 
himself/herself or others); and (iii) functional assessment 
(activities of daily living). 

D. Based on the data compiled, the MH/MRA must 
determine whether an NF level of services is needed. 

§ 11. Evaluating whether an individual with Ml requires 
specialized services (PASARR/Ml}. 
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A. The purpose of this section is to identify the 
minimum data needs and process requirements for the 
state MHA, which is responsible for detennining whether 
or not the applicant or resident with Ml needs a 
specialized services program for mental illness. 

B. Minimum data collected must include: 

1. A comprehensive history and physical examination 
of the person. If the history and physical examination 
are not perjonned by a physician, then a physician 
must review and concur with the conclusions. The 
following areas must be included (if not previously 
addressed): complete medico/ history; review of all 
body systems; specific evaluation of the person's 
neurological system in the areas of motor functioning, 
sensory functioning, gait, deep tendon reflexes, cranial 
nerves, and abnonnal reflexes; and in case of 
abnormal findings which are the basis for a NF 
placement, additional evaluations conducted by 
appropriate specialists. 

2. A comprehensive drug history including current or 
immediate past use of medications that could mask 
symptoms or mimic mental illness. 

3. A psychological evaluation of the person, including 
current living arrangements and medical and support 
systems. 

4. A comprehensive psychiatric evaluation including a 
complete psychiatric history, evaluation of intellectual 
functioning, memory functioning, and orientation, 
description of current attitudes and overt behaviors, 
affect, suicidal or homicidal ideation, paranoia, and 
degree of reality testing (presence and content of 
delusions) and hallucinations. 

5. A functional assessment of the individual's ability 
to engage in activities of daily living and the level of 
support that would be needed to assist the individual 
to perform these activities while living in the 
community. The assessment must determine whether 
this level of support can be provided to the individual 
in an alternative community setting or whether the 
level of support needed is such that NF placement is 
required. The functional assessment must address the 
following areas: Self-monitoring of health status, 
self-administering and scheduling of medical treatment, 
including medication compliance, or both, 
self-monitoring of nutritional status, handling money, 
dressing appropriately, and grooming. 

C. The state may designate the mental health 
professionals who are qualified to perform the evaluations 
required including the comprehensive drug history; 
psychosocial evaluation; comprehensive psychiatric 
evaluation; functional assessment; and to make the 
determination required. 

D. Based on the data compiled, a qualified mental 

Vol. 10, Issue 7 

Proposed Regulations 

health professional, as designated by the state, must 
validate the diagnosis of mental illness and determine 
whether a program of psychiatric specialized services is 
needed. 

§ 12. Evaluating whether an individual with MR requires 
specialized services (PASARR/MR). 

A. The purpose of this section is to identify the 
minimum data needs and process requirements for the 
state MRA to detennine whether or not the applicant or 
resident with mental retardation needs a continuous 
specialized services program. Minimum data collected 
must include the individual's comprehensive history and 
physical examination results to identify the following 
information or, in the absence of data, must include 
information that permits a reviewer speczfically to assess: 

I. The individual's medical problems; 

2. The level of impact these problems have on the 
individual's independent functioning; 

3. All current medications used by the individual and 
the current response of the individual to any 
prescribed medications in the following dr."g groups: 
hypnotics, antipsychotics (neuro/eptics), mood 
stabilizers and antidepressants, antianxiety-sedative 
agents, and anti-Parkinsonian agents. 

4. Self-monitoring of health status; 

5. Self-administering and scheduling of medical 
treatments; 

6. Self-monitoring of nutritional status; 

7. Self-help development such as toileting, dressing, 
grooming, and eating; 

8. Sensorimotor development, such as ambulation, 
positioning, transfer skills, gross motor dexterity, 
visual motor perception, fine motor dexterity, 
eye-hand coordination, and extent to which prosthetic, 
orthotic, corrective or mechanical supportive devices 
can improve the indivzdual's functional capacity; 

9. Speech and language (communication) development, 
such as expressive language (verbal and nonverbal), 
receptive language (verbal and nonverbal), extent to 
which nonoral communication systems can improve 
the individual's function capacity, auditory 
functioning, and extent to which amplification devices 
(e.g. hearing aid) or a program of amplification can 
improve the individual's functional capacity; 

10. Social development, such as interpersonal skills, 
recreation-leisure skills, and relationships with others; 

11. Academic/educational development, including 
functional teaming skills; 
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12. independent living development such as meal 
preparation, budgeting and personal finances, survival 
skills, mobility skills (orientation to the neighborhood, 
town, city), laundry, housekeeping, shopping, bed 
making, care of clothing, and orientation skills (for 
individuals with visual impairments); 

13. Vocational development, including present 
vocational skills; 

14. Affective development such as interests, and skills 
involved with expressing emotions, making judgments, 
and making independent decisions; and 

15. The presence of identzfiable maladaptive or 
inappropriate (including, but not limited to, the 
frequency and intensity of identified maladaptive or 
inappropriate behaviors). 

B. The state must ensure that a licensed psychologist 
identifies the intellectual functioning measurement of 
individuals with MR or a related condition. Based on the 
data compiled, the MRA, using appropriate personnel as 
designated by the state, must validate that the individual 
has MR or is a person with a related condition and must 
detennine whether specialized services for MR are needed. 
In making this determination, the MHA must make a 
qualitative judgment on the extent to which the person's 
status reflects, singly and collectively, the characteristics 
commonly associated with the need for specialized 
services. including: 

1. Inability to take care of most personal care needs; 
understand simple commands; communicate basic 
needs and wants; be employed at a productive wage 
level without systematic long term supervision or 
support; learn new skills without aggressive and 
consistent training; apply skills teamed in a training 
situation to other environments or settings without 
aggressive and consistent training; demonstrate 
behavior appropriate to the time, situation or place 
without direct supervision; and make deciSions 
requiring infonned consent without extreme difficulty; 

2. Demonstration of severe maladaptive behavior(s) 
that place the person or others in jeopardy to health 
and safety; and 

3. Presence of other shill deficits or specialized 
training needs that necessitate the availability of 
trained MR personnel, 24 hours per day, to teach the 
person functional skills. 

§ 13. Appeals. 

A. Following notification to the NF of the Level lJ 
assessment determination by the state MH/MRA, the NF 
must inform the individual of the decision indicating the 
reasons for acceptance or denial. Any individual, 
regardless of method of payment, who wishes to appeal 
the decision of the Level II evaluation may do so by 

sending written notification to the Department of Medical 
Assistance Services, Division of Client Appeals. 

B. DeciSions made by the annual resident review teams 
shall also be appealable to DMAS. The reviewed 
individual shall send written notification to DMAS, 
Division of Client Appeals. 

C. All appeal requests must be made within 30 days of 
the individual's notification of the review decision. 

VA.R. Doc. No. R94-340; Filed December 8, 1993, 11:50 a.m. 
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VIRGINIA DEPARTMENT OF MEDICAL ASSISTANCE SERVICES MI/MR SUPPLEMENT LEVEL I 

A. This section is to be completed by the Nursing Home Preadmission Screening Committee. 

Name cc--c--:-:--;---------c-:--:c--c:cc----c Date of Birth------::- Date NHP AS Request Received _____ _ 
Social Security Number Medicaid Number Responsible CSB ------------

l. DOES TilE INDIVIDUAL MEET NURSING FACILITY CRITERIA'? __ Y" __ no (If"yes", this form must be completed If ''no', do 
not complete Level I screening and do not refer for Level II evaluatiOn. Individual cannot be admitted to a Medicaid-enrolled nursmg factlity. ) 

2. DOES THE INDIVIDUAL HAVE A CURRENT SERIOUS MENTAL ILLNESS (MI)? __ yes (0 "yes" only if a, b, and c below are 
checked "yes") __ no (If "no", do not refer for Level II PAS for MI) Diagnosis:----------------------

a. Is this major mental disorder diagnosable under DSM-ill-R (e.g., schizophrenia, mood, paranoid, panic, or other serious anxiety disordeL 
somatoform disorder, personality disorder; other psychotic disorder~ or other mental disorder that may lead to a chronic disability)? 
___ ye< ___ no 

b. Has the disorder resulted in fi.mctionallimltations in major life activities within the past 3-6 months. particularly with regard to interpersonal 
functioning; concentration, persistence, or pace; and adaptation to change? ___ ye< ___ no 

c. Does the treatment history indicate that the individual has experienced psychiatric treatment more intensive than outpatient care more than once in 
the past 2 years or the individual has experienced within the last 2 years an episode of significant disruptwn to the normal living situatJOn due to 
the mental disorder? ___ ye< ___ no 

3. DOES TilE INDIVIDUAL HAVE A DIAGNOSIS OF MENTAL RETARDATION (MR) WlflCH WAS MANIFESTED BEFORE AGE 18? 
___ Y" ___ no 

4. DOES THE INDIVIDUAL HAVE A RELATED CONDITION? ___ yes (0 "yes" only if each item below is checked "yes") ___ no (If 
"no", do not refer for Level II PAS for related condition) 

a. Is the condition attributable to any other condition (e.g., cerebral palsy, epilepsy, autism, muscular dystrophy, mu!tipk sclerosis, Frederick's 
ataxia, spina bifida), other than rvtl, found to be closely related to MR because this condition may result in impairment of general intellectual 
functioning or adaptive behavior similar to that of:MR persons and requires treatment or services similar to those for tl~se persons? 
___ ye< ___ no 

b. Has the condition manifested before age 22? ___ yes no 

c. Is the condition likely to continue indefinitely? ___ ye< ___ no 

d. Has the condition resulted in substantial limitations in 3 or more of the following areas of major life activity (circle applicable areas)· selt:cate, 
understanding and use oflanguage, learning, mobility, self-direction, and capacity for independent living? ___ yes no 

5. RECOMMENDATION (Either ''a" or "b" MUST be checked.) 

•. D Refer for Level rr asseSSlilent fer: 
l\1I (#2 above is checked "yes") 

__ MR or Related Condition (#3 or #4 is checked "yes") 
__ Dual diagnosb (rvtl and MRJRelated Condition categories are checked) 

NOTE: If 5a is checked, U1e individual may NOT be admitted to a nursing faCJ!ity until the State Mental Health/Mental Retardation Authority 
has provided written approval that the mdiv1dual's needs can be met in U1c nursmg facility. 

Date Rcferrul Paceck~··~g~'~S~':n:t.:=======- CSB/Agency Pkg. Sent To:-----------~-----------
Contact Person:_ Address· __________________ Phone 11· --------

b. D No referral for Uvelll needed because individual: 

Signature 

Date 

Does not meet the apphcable criteria for serious 1\11 or lv1R or related condition 
!las a pnmary diagnosiS of dcmcntm (including Alzheimer's disease) and does not have a dmgnosis of MH 
I las a primarv diagnosis of dementia (including AlzJJetmer's d1~ease) AND has a sccondan· diagnosiS of a ~enous Ml 
lias a severe phys1cal illness (e.g., documented evidence of coma, f\mctwmng at brmn-stcm lew!. or other o:ond1t10n'i \\ l11rh 
result m a lcvd of tmpamnenl so severe that the mdlVJduul mnld not he e;o.;pcctcd to hcnc!lt lrorn spccwl!Jci..l ~cn1<.:cs I 
Is tennmally ill (note· a physician must have documented that mdiv1dual's life cxpcctancv 1s less than b months) 

I"itle 

Telephone Numba Strce! Address 

Ml/MR Snnnlemcnt !Revised 11/<J]) P1>2C I 
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VIRGINIA DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
MIIMR SUPPLEMENT: LEVEL II 

Name ___________________________________ ___ Screening Placement Recommendation -------------------------

B. This section is to be completed by tbe Community Senices Board or other entity under contract for Level ll evaluation process. 

t. EVALUATIONS REQUIRED UPON RECEIPT OF REFERRAL (Check evaluations submitted upon receipt of referral.) 

Neurological Evaluation 
Psychological Assessment 
Psychiatric Assessmeilt 

2. RECOMMENDATION 

__ Specialized services are not indicated. 

__ Specialized services are indicated. 

Commenl.'l: 

Psychosociai!Funtional Assessment 
History and Physical Examination 
Other (please specifY) 

3. Date referral package received:-------------------- Date package sent to DMHMRSAS: --------------------------

QMHP Signature (MI diagnosis) Telephone Number 

Psychologist Signature (MR diagnosis) Telephone Number 

Case Manager Signatureffitle Telephone Number 

Agency/Facility Name Agency/Facility ID# (if applicable) 

Mailing Address 

C. THIS SECTION IS TO BE COMPLETED ONLY BY THE THE DEPARTMENT OF MENTAL HEALTH, M...ENTALRETARDATION 
AND SUBSTANCE ABUSE SERVICES. 

Date referral package received: ____________________ ,Concur with recommendations of specialized services? ____ Y" ____ no 

Comments: 

Copiu of r~fural package sent to: 
P A,<; represenl.atwe 
Conununlly Serv1ces Board 
Admillmg/retainmg nursmg facility 
Discharg~ng hospital (if applicable) 
lndtvtdual bemg evaluat~d• 
lnJividual's family 
lnd!v!dual's legal r"!'re:<cntahve (if any)• 

_ Atkndtng phy>~c!an 
• Appeals mformal!on mcludcd. 

Sienuture uf Stat~ ~llii~IRA 
\JI. ~IR Supplement (Revised ll/93) Page 2 

Representativt>'s Name: Hutt>l'ad;age s~nt: 

Title 

Virginia Register of Regulations 

1648 



Proposed Regulations 

MRIMR SUPPLEMENT INSTRUCTIONS 

IDENTIFYING DATA 

NAME: Last, fll'St, and middle. DATE OF BIRTH: Month, date, and year. 
SOCIAL SECURITY NUMBER: 9-digit number assigned. MEDICAID NUMBER: 12-digit benefit number assigned. 
RESPONSIBLE CSB: The Community Sen-ices Board in the locality in which the individual resides. 
DATE NHPAS REQUEST RECEIVED: The date that a request for a Levell screening was made. 

1. Indicate whether the individual meets nun>ing facility criteria as described in the Virginia Medicaid Nursing Home or Preadmission Scr~"fling 
Manuals. If"yes" is checked, complete the screening. If the individual does NOT meet nursing facility criteria, do not complete Level I screening 
and do not refer for Level II evaluation. If criteria is not met, the individual cannot he admitted to a nursing facility. 

2. Detennination of Serious Menta] lline'!!l (Ml); Check "yes" (that the individual has a current diagnosis of serious MI) only if2_a_, b., and c. are 
checked "yes". Indicate the diagnosis if"yes" is checked. lf"no" is checked for either a., b., or c. below, do not refer for Level II for Ml 

a_ Check "yes" if the individual has a major mental disorder diagnosable under DSM-III-R (e.g., schizophrenia (including disorganized, catatonic, 
and paranoid types); mood (including bipolar disorder (mixed, manic, depressed. seasonal. NOS); major depression (single episodelrecurrcnL chr.:>nic. 
melancholic or seasonal), depressive disorder NOS; cyclothymia; dysthymia (pnmary!secondary or early/late ooset)~ paranmd (including dduswnal, 
erotomanic, grandiose, jealous, p=cutory, somatic, unspecified, or induced psychotic disorder); panic or other sever~ mooety disorder (including 
panic disorder with agoraphobia, agoraphobia with or without history of panic disorder. social phobia, generalized anxiety disord~'f. obsessive 
compulsive disorder, past-traumatic stress disorder); somatofonn disorder (includes somatization disorder, conversion disorder, somatollmn pain 
disorder, hypochondriasis, body dysmorphic disorder, undifferentiated somatofonn disorder, somatofonn disorder !'JOS); personality disorder 
(includes paranoid, schizoid, schizotypal, histrionic, narcissistic, antisocial, borderline, avoidanL dependenL obsessive compuls1ve, passive 
aggressive, and NOS); other psychotic disorder (includes schizophrenifonn disorder, schizoaffective disorder (bipolar/depressive), bnef reactive 
psychosis, atypical, NOS); or other mental disorder that may lead to a chronic disability). 

b. Check "yes" ifthe individual has a mental disorder that has resulted in functionallimitatioos in major life activities within the past 3-6 months, 
particularly with regard to interpersonal functioning; concentration, persistence, and pace; and adaptation to change. 

c. Check "yes" if the individual's treatment history indicates that he or she has experienced (1) psychiatric treatment more intensive than outpatient 
care more than once in the past 2 years or (2) within the last 2 years, an episode of s1gnificant disruption to the normal living situation due to the 
mental disorder. 

3. Det...rrninatlon of Mental Retanl.atlon (MR): Check "yes" if the individual has a level of retardation (mild, moderate, severe, or profound) 
described in the American Association on Mental Retardation's Manual on Classification in Mental Retardation (1983) that was manifc'Sled before 
age 1&. 

4. Determination ufRelated Conditiom: Che.:k "yes" only if each item in 4 a-d below is che.:ked. [f"no" is checked, do not refer for Level II PAS 
for related conditions. 
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a. Check "yes" if the condition is attributable to any other condition (e.g .• cerebra! palsy, epilepsy, autism, muscular dystrophy. multiple sclerosis, 
Frederick's ataxia, spina bifida), other than Ml, found to be closely related to MR because this condition may result in impainnent of general 
intellectual functioning or adaptive behavior similar to that ofMR persons and requires treatment or services similar to those for these persons. 
b. Check ''yes" if the condition has manifested before age 22. 
c. Check "yes" if the condition is likely to continue indefrnitely. 
d. Check "yes" if the condition has resulted in substantial limitations in 3 or more of the following areas of major life activity: self-care, 
understanding and use of\anguage, learning. mobility. self-direct.ion. ~nd capacity fer independent living. Circle the applicallle areas 

5. RECOMMENDATION (Either jaorb MUST be checked.) 

a. Check this category if Question 2 is checked "yes" AND/OR either Question 3 or 4 is checked "yes". Indicate whether referral is for Ml or MR. 
the date the package is referred to the CSB, and where and to whom the package is S~'flt. An individual for whom 5a has been chc~kcd may 
NOT be admitted to a NF until the State Mental Health/Mental Retardat1on Authonty has determined that NF placement IS appropriate. 

b. Check this "no referral needed" category ONLY if there is documented evidence as follows: 
Does not meet the applicable criteria for MI or MR or a related condition 
Has a primary diagnosis of dementia (including Alzheimer's disease). (If there is a diagnosis of MR. this category does not apply) 

• Has a primary diagnosis of dementia (including Alzheimds d>Sease) AND a secondarv dtagnosls of ~!I 
• Has a severe physical illness (e.g., documerlled cviden~e of com"' !imctioning at hram-stem level. or other diagnoses which result m 

a level ofimpainnent so sewre lhat the indwidual could not be expected to benelit ti-om spectaliz_ed s<!'rvtcos. lflhe asse>C<or 
detennmes that an 11\neS!' not listed here is so sewrc that the indw1dual could not be expec1ed to hendit Ji-om >pccta!iJ.ed scrv1ccs. 
documentation descril>ing the severe illness mus1 he atuu:hed for rev1ew.) 
Is terminally ill (note: a phys1c1an mu>i have docun~enl~d th~t md1V1dllal's life expc~-tancy 1s less than 6 mnnths) 

NOTE: 'WHEN A SCREENJ;o.JG liAS NOT JIU:N PERFOR:\IED PRIOR TO AN J;o.JlliVlllt:AL'S All:\lJSSlO:"< TO A :"'F 1:-.' \ 
TIMELY MANNt:R, FEDERAL FJ;ooJAN('JAL I'AI!TICIPATIO:" (FFP) IS AVAIL\IIl,t: O:O.:LY FOR SEIH'l<'ES FI'R:'\!SilEJ) 
AFTER TilE SCREENING liAS BU:N Pt:RHJR:\mn. 

ASSESSOR IN~'ORMA TION 

SIGNATURE: First name, middle initial. and last name. TITU:: Professional title of the assessor 
SCREENING COMMITTEE: Name1locallt)' of s~-reenmg c·f'mrmrtce. 
DATE: Date screcmng was completed. TEI.EPIIONE Nl:\lfiER: l'ckphone numher, including area code. where a."'""""r rnav h.: reached. 
STREET ADDRESS: Complete street address, includmg Clt)·. stale. and '-'P wdc, of the a."essor for ~~pr~ss mall ddi;cry. 
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* * • * * * * * 
REGISTRAR'S NOTICE: Due to the length, only the 
amended page of the following regulation is being 
published; however, a summary is being published in lieu 
of the lull text. The lull text of the regulation is available 
for public inspection at the Department of Medical 
Assistance Services, 600 East Broad Street, Suite 1300, 
Richmond, Virginia, 23219 and at the Office of the 
Registrar of Regulations, Virginia Code Commission, 
General Assembly Building, 910 Capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

Title Q! Regulation: VR 4S0-02-2.6UO:I. Eligibility 
Conditions and Requirements: Guardianship Fees in 
Posi-EIIg!blllty Treatment of Income. 

Statutorv Authority: § 32.1-325 of the Code of Virginia. 

E.l!l!!i& Hearing Date: N 1 A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
for additional information) 

:!lruill! and Authority: Section 32.1-324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services the authority to administer 
and amend the Plan for Medical Assistance in lieu of 
board action pursuant to the board's requirements. Section 
9-6.!4:9 o! the Administrative Process Act (APA) also 
provides for this agency's promulgation of proposed 
regulations subject to the Department of Planning and 
Budget's and Governor's reviews. 

Federal regulations at 42 CFR 435.733 and 435.735 
describe the requirements for the post-eligibility treatment 
of income and resources of institutionalized individuals and 
the application o! patient income to the cost of care. They 
describe the methodology for calculating the amount of 
Medicaid payments for long-term care services, both 
institutional and home- and community-based waiver 
services for Medicaid eligible individuals. The regulations 
require that lhe amount of Medicaid payment must be 
reduced by the amount that remains after deducting the 
amounts specified from the individual's total income. 
These regulations also describe how much of the patient's 
own income he must apply toward the monthly bill for 
institutional or waiver services and how much he may 
retain to pay for certain other "allowable" expenses. 
Within these regulations, the stale is required to deduct an 
amount that is reasonable !or clothing and other personal 
needs. The regulations specify that the personal needs 
allowance cannot be less than $30 per month for an 
individual and $60 per month for a couple. However, the 
personal needs allowance may be higher than this amount 
if the state determines that additional funds are needed 
for maintenance. 

Purnose: The purpose of this proposal is to provide in the 
State Plan for the deduction of guardianship fees as part 
of the personal needs allowance for individuals whose 

guardians deduct fees from the individual's income as 
permitted by state law. 

Summary and Analysis: The section of the State Plan 
affected by this regulatory action is Attachment 2.6-A, 
Eligibility Conditions and Requirements (VR 
460-02·2.6100:1). 

Medicaid eligibility policy has long allowed deduction of 
guardianship fees in determining countable income for the 
purposes of calculating patient pay for institutional and 
home- and community-based waiver services. This policy 
has not, however, been reflected in the State Plan. Patient 
pay is the portion of the patient's income which must be 
applied to the cost of institutional and home- and 
community-based waiver services before Medicaid is billed. 
It is computed by the eligibility worker based upon federal 
regulations found at 42 CFR 435.733 and 435.735. These 
regulations specify the kinds of expenses for which a 
patient will be permitted to retain personal income to pay, 
before any of his income is determined to be available to 
apply to the cost of care. One of these expenses is 
personal needs like clothing or other personal expenses. 
States are allowed to set the personal needs allowance at 
an amount not less than $30. States may exceed this 
amount if the expenses are "reasonable." 

Some institutional and home- and community-based waiver 
services recipients have guardians. State law permits 
guardians to charge fees for the services they perform on 
behalf o! incompetent individuals whom they represent. 
Since a guardian has control of an individual's income, he 
deducts his fee before any of the income is applied to the 
bills o! an incompetent individual. Thus, this income is not 
available to be applied to the cost of institutional and 
home- and community-based waiver services. 

Because expenses allowed as part of the personal needs 
allowance must be "reasonable," a maximum allowance is 
placed on guardianship fees of 5.0% of total income. State 
law does not place a maximum amount limit on 
guardianship fees, but an informal inquiry of guardians 
resulted in an estimate of an average of 5.0% as being a 
reasonable allowance. 

If Medicaid does not add guardianship fees to the personal 
needs allowance, then Medicaid calculations of the 
patient's income available for patient pay will exceed that 
amount actually available and Medicaid will not pay the 
lull balance of the institutional and home- and 
community-based waiver services bill. The result will be 
an outstanding balance for the institutional and home- and 
community~based waiver services that the provider can 
collect neither from the patient nor from Medicaid. 

The Medicaid eligibility policy has recognized that the 
income available for patient pay is the net income after 
deduction of guardianship fees. This long-standing policy 
was based upon interpretation of the way in which the 
Social Security Administration calculates income for 
eligibility for Supplemental Security Income. In a recent 
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appeal, the Medical Assistance Appeal Panel found that 
this interpretation did not cover all instances in which a 
guardian might charge a fee. The Health Care Financing 
Administration issued an instruction that confirmed that 
guardianship fees are allowable deductions, but directed 
states to specify that deduction in the State Plan for 
Medical Assistance. This regulatory change is designed to 
specify the deduction of guardianship fees as required by 
the Health Care Financing Administration and will ensure 
that the deductions are applied uniformly to all recipients 
of institutional and home- and community-based waiver 
services who pay guardianship fees. 

Imnact: Medicaid policy presently permits the deduction of 
guardianship fees in the calculation of patient pay for 
institutional and home- and community-based waiver 
services. This regulation simply itemizes guardianship fees 
among allowable costs that are reasonable as part of the 
personal needs allowance. Since this is a technical change 
to record in the State Plan a long-standing policy, no fiscal 
or programmatic impact is anticipated. 

Issues: Because this is a technical change to record 
current policy, this agency sees no negative issues involved 
in implementing this proposed change. This change 
represents no advantages or disadvantages because there is 
no change in policy. 

Summary: 

This amendment specifies the deduction of 
guardianship fees as required by the Health Care 
Financing Administration and ensures that the 
deductions are applied uniformly to all recipients of 
institutional and home- and community-based waiver 
services who pay guardianship fees. 

VR 460-02·2.6100:1. Eligibility Conditions and Requirements. 

Citation: 435.725, 435.733, 435.832. 

B. Post-eligibility treatment of institutionalized 
individuals. 

The following amounts are deducted from gross income 
when computing the application of an individual's or 
couple's income to the cost of institutional care: 

I. Personal needs allowance. 

a. Aged, blind, disabled: 

Individuals ......................................... $30 

Couples ............................................. $60 

For the following individuals with greater need: 

(I) Patients in institutions who participate in work 
programs as part of treatment. The first $75 of 
earnings plus 1/2 the remainder, up to a maximum 
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of $190 monthly is allowed to be retained for 
personal needs. 

(2) Patients receiving institutional or home· and 
community-based waiver services who pay 
guardianship fees, the actual cost of guardian fees 
up to a maximum of 5.0% of gross income. 

b. AFDC related: 

Children ............................................ $30 

Adults .............................................. $60 

c. Individuals under age 21 covered in this plan as 
specified in Item b.7 of ATTACHMENT 2.2-A. . .. $30 

2. For maintenance of the noninstitutionalized spouse 
only. The amount must be based on a reasonable 
assessment of need but must not exceed the highest 
of: 

SSI level ........................................... $ .... . 

SSP level .......................................... $ .... . 

Monthly medically needy level .................. $ .... . 

Other as follows .................................. $ .... . 

See Attachment 2.6 A pages 5a and 5b. 

VA.R. Doc. No. R94-303; Filed November 29, 1993, 3:27 p.m. 

******** 

Title QJ. Regulation: State Plan lor Medical Assistance 
Relating to Criteria for Preadmission Screening and 
Continued Stay. 
VR 460·03-3.1100. Narrative for the Amount, Duration and 
Scope of Services (Supplement l to Attachment 3.1 A & 
B). 
VR 460-02-3.1300. Standards Established and Methods 
Used to Assure High Quality of Care (Attachment 3.1 C). 
VR 460-03-3.1301. Nursing Facility and MR Criteria 
(Supplement 1 to Attachment 3.l C). 
VR 460-04-3.1300. Outpatient Physical Rehabilitative 
Services Regulations. 
VR 460-04·8.10. Regulations lor Long-Stay Acute Care 
Hospitals. 

Statutorv Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
lor additional information) 

Basis and Authority: Section 32.1·324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services the authority to administer 
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and amend the Plan for Medical Assistance in lieu of 
board action pursuant to the board's requirements. Section 
9-6.14:7.1 of the Administrative Process Act (APA) also 
provides for this agency's promulgation of proposed 
regulations subject to the Department of Planning and 
Budget's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the APA. 

Purnose: The purpose of thts proposal is to promulgate 
permanent regulations to supersede the existing emergency 
regulations containing the same policies. These regulations 
concern the criteria by which applicants for and recipients 
of long-term care services and community-based care 
services are evaluated for appropriate placement. 

Summary and Analysis: The sections of the State Plan for 
Medical Assistance affected by this proposed action are: 
Amount, Duration, and Scope of Services Narrative 
(Supplement I to Attachment 3.1 A&B), Standards 
Established and Methods Used to Assure High Quality of 
care (Attachment 3.1 C), Nursing Facility Criteria 
(Supplement I to Attachment 3.1 C). The non-State Plan 
regulations affected by this action are: Regulations for 
Outpatient Physical Rehabilitative Services (VR 
460-04-3.!300) and Regulations for Long-Stay Acute Care 
Hospitals (VR 460-04-8.10). 

The Department of Medical Assistance Services (DMAS) 
promulgated an emergency regulation for these criteria 
effective September I, 1992. The agency's proposed 
regulations were filed March 30, 1993, with the Registrar 
of Regulations lor publication to begin its comment period 
from April 20 through June 18, 1993. DMAS held four 
public hearings in different statewide locations and 
received numerous comments from individuals and 
organizations. These initial proposed regulations were 
substantially similar to the preceding emergency 
regulations. Commenters on those emergency regulations 
expressed a belief that they have resulted in the discharge 
of numerous nursing facility residents and the denial of 
various IongDterm care services to numerous others. 
Although the department's research demonstrated that 
there had not been discharges from nursing facilities 
based on those emergency regulations, it was clear that 
the department's intent to clarify medical/nursing 
management had not been clearly communicated. Since 
the regulations proposed by the agency for public 
comment period mirrored the emergency regulations, they 
were opposed by the various interests groups concerned 
with care for the elderly and disabled. Due to the 1993 
General Assembly's modifications to the Code of Virginia § 
9-6.14:4.1 et seq. (Administrative Process Act (APA)), 
DMAS was required to promulgate a second set of 
emergency regulations. DMAS is now reinitiating the 
Article 2 process (§ 9·6.14:7.1) to conform to the new APA 
promulgation requirements. 

Due to the significant comments DMAS received on the 
prior proposed regulations, the second set of emergency 

regulations contained revtswns to the definition of 
medical/nursing need and revisions to the evaluation of 
persons seeking community-based care to avoid future 
nursing facility placement. HCFA allows the 
Commonwealth to offer home- and communiiy-based care 
to persons who meet nursing facility criteria and to those 
whom it determines will meet nursing facility criteria in 
the near future except for the provision of 
communijy-based services. In the currently effective 
emergency regulations, DMAS established the criteria 
which define when an individual can be determined to be 
at risk of nursing facility placement in the near future as 
"prenursing facilijy criteria." These proposed regulations 
mirror the current emergency regulations on which the 
agency has received no comments. 

Nursing home preadmission screening was implemented 
in Virginia in 1977 to ensure that Medicaid-eligible 
individuals placed in nursing homes actually required 
nursing home care. In 1982, DMAS obtained approval for a 
§ 2!76 home- and community-based care waiver to allow 
individuals who have been determined to require nursing 
facility services an alternative to nursing home placement. 
This home- and community-based care alternative to 
nursing home care includes personal care, respite care, 
and adult day health care services. 

In !989, DMAS revised a portion of the regulations 
related to nursing home preadmission screening to 
incorporate the requirement to screen all individuals for 
conditions of mental illness or mental retardation. 

Long-term care is the fastest growing expense in 
Medicaid's budget. Nursing home preadmission screening is 
the mechanism designed to prevent inappropriate 
utilization of Medicaid-funded long-term care services. The 
goal of nursing home preadmission screening is to assess 
an individual's need for longaterm care services. About 
!982, DMAS originally developed criteria for nursing 
facility care based upon the Long-Term Care Information 
Assessment Process (DMAS-95). These criteria enabled 
physicians, nursing home preadmission screening 
commltte.es, medical review teams, and hospital and 
nursing facility discharge personnel to apply standards for 
facility admission consistently. Any individual whose care 
needs did not meet these criteria did not qualify for 
Medicaid-funded nursing facility services. 

Section 32.1·330 of the Code of Virginia desiguates that 
the definition for eligibility to community-based services 
will be included in the State Plan for Medical Assistance. 
Previous State Plan nursing facility criteria have always 
required an evaluation of both an individual's functional 
and nursing needs; however, regulations in existence 
before the current emergency regulations contained 
conflicting language. One section indicated that both 
functional capacity and nursing needs had to be met in 
order to authorize nursing facility level of care. Another 
section stated that the individual could be determined 
appropriate for nursing facility care when they met a 
category of functional dependency. The current emergency 
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regulations and this proposed regulation remove this 
confusion by stating clearly that both functional 
dependency and medical and nursing needs must be 
present and that imminent risk of institutionalization must 
be documented in order for an individual to qualify for 
nursing facility care. 

Another difficulty with the previous regulations was the 
lack of definition of medical and nursing need. In the 
previous preadmission screening regulations, nursing needs 
were defined only by example of the types of nursing 
services which indicate a need for nursing facility care. 
The previous emergency regulation added a definition for 
medical and nursing need which was widely misinterpreted 
by the screening community as requiring that the person 
need a skilled nursing procedure. The proposed regulation 
revises the definition for medical and nursing needs which 
was added in the previous emergency regulation to clarify 
the need for nursing/medical supervision as well as 
several of the types of services which are provided by 
licensed nursing or professional personnel. 

The current emergency regulations, as did the previous 
emergency regulation, contain additional sections which 
summarize the requirements to be met to find an 
individual eligible for nursing facility care and/or 
community-based care. The evaluation section clarifies 
specific criteria for determining when an individual is at 
risk of nursing home placement and can be authorized for 
community-based care placement. In addition language has 
been added which defines when an individual can be 
determined to be in need of nursing facility services in 
the near future except for the proviSion of 
community-based services. This definition is termed 
"prenursing facility criteria" and describes those 
individuals whose care needs exceed what can typically be 
provided by existing community resources and which, if 
not met, will result in the individual's need for nursing 
facility placement. 

The Omnibus Budget Reconciliation Act (OBRA) of 1987 
required that states specify a resident assessment 
instrument by which all nursing facility residents were to 
be assessed. The Commonwealth proposed that the 
preadmission screening assessment instrument be that 
instrument for Virginia but the Health Care Financing 
Administration (HCFA) did not approve its use. Therefore, 
effective March 27, 1991, Virginia implemented HCFA's 
Resident Assessment Instrument (RAI) as the official state 
instrument. The Minimum Data Set (MDS) is a component 
of the RAI. The MDS achieves the federally mandated 
purpose of resident assessment for the purpose of care 
planning. In addition, to reduce paperwork demands of 
nursing facility providers, DMAS has also adopted its use 
for continued stay evaluations to replace the preadmission 
screening instrument. 

The criteria based on the MDS mirror the criteria in 
the preadmission screening instrument. Even though it was 
not possible to match all items between the two forms 
exactly, efforts were made to accommodate variations in 

Vol. 10, Issue 7 

Proposed Regulations 

criteria items to the extent possible. The data analysis 
indicates that there is no significant difference between 
the two assessment instruments. 

Nursing home preadmission screening committees will 
still use a separate assessment instrument for preadmission 
screening, the purpose of which is to determine 
appropriate medical care needs and proper placement in 
the continuum of care between community services and 
institutionalization. 

Rehabilitation Services 

In addition, this regulation package makes amendments 
to clarify and improve the consistency of the regulations 
as they relate to outpatient rehabilitation. DMAS is making 
certain nonsubstantive changes as follows: 

Attachment 3.1 A & B, Supplement I 

The authorization form for extended outpatient 
rehabilitation services no longer requires a physician's 
signature. Although the physician does not sign the form, 
there is no change in the requirement that attached 
medical justification must include physician orders or a 
plan of care signed by the physician. Services that are 
noncovered home health services are described. These 
services are identified for provider clarification and 
represent current policy. Also, technical corrections have 
been made to bring the Plan into compliance with the 
1992 Appropriations Act and previously modified policies 
(i.e., deleting references to the repealed Second Surgical 
Opinion program under § 2, Outpatient hospital services 
and § 5, Physicians services). 

The Program's policy of covering services provided by a 
licensed clinical social worker under the direct supervision 
of a physician is extended to include such services 
provided under the direct supervision of a licensed clinical 
psychologist or a licensed psychologist clinical. This change 
merely makes policy consistent across different provider 
types. 

Attachment 3.1 C 

The modification to outpatient rehabilitative services is 
also reflected in this attachment. DMAS will periodically 
conduct a validation survey of the assessments completed 
by nursing facilities to determine that services provided to 
the residents are medically necessary and that needed 
services are provided. This is changed from the 
requirement that assessments be conducted annually. The 
change to recognize the provision of psychological services 
by supervised licensed clinical social workers is also 
reflected in this Plan section. 

VR 460-04-3.1300 

The reference to the Rehabilitation Treatment 
Authorization form (DMAS-125) is deleted for outpatient 
rehabilitative services. 
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Supervision of Licensed Clinical Social Workers - VR 
460-04-8.10 (Long-stay Acute Care Hospital Regulations) 

The same policy of providing for social workers' 
supervision by licensed clinical psychologists or licensed 
psychologists clinical is provided for in these state-only 
regulations. 

~ The primary issue in this regulatory package is the 
even and equitable application of criteria for preadmission 
screening across all Medicaid applicants of the 
Commonwealth. DMAS found that some local screening 
teams had inappropriately approved applicants for 
Medicaid-covered long-term care services, both nursing 
facility care and home- and community-based care waiver 
services. Providing Medicaid coverage to such Individuals 
whose situations did not meet the department's criteria for 
coverage misdirected already scarce resources. 

lml!lll:l;. The impact on affected persons of this proposed 
regulation, which mirrors the currently effective 
emergency regulations, will be that fewer inappropriate 
admissions to Medicaid-covered long-term care services 
will be approved by local preadmission screening teams. 
This will result from a more consistent interpretation and 
application of DMAS' preadmission screening policies. This 
package addresses the following issues: 

Preadmission Screening: 

This component implements clarifications to the 
definition of medical/nursing need and the evaluation of 
persons seeking community-based care. The Commonwealth 
Implemented the clarifications included in these 
regulations under the emergency regulations effective June 
29, 1993. The intended impact of these regulations is to 
allow continued consistency in application of nursing 
facility criteria and the department's ability to be 
sustained In action appealed based upon clear and 
consistent regulations. The only cost impact related to 
these regulations was the cost of statewide training for 
nursing home preadmission screening teams and providers. 
These costs were covered through training registration 
fees. 

The part of the package related to nursing facility 
assessment surveys allows DMAS more flexibility in the 
frequency of conducting nursing facility surveys. Actual 
frequency will be set based on DMAS staffing levels. 

Rehabilitation Services: 

There will not be any fiscal impact associated with the 
segment related to outpatient rehabilitation services, as the 
new regulations merely clarify and improve the 
consistency of the old regulations. There is no substantive 
change in the preauthorization process. The current 
process mirrors the old one and will not lead to a change 
in the scope or duration of rendered services. 

Supervision of Licensed Clinical Social Workers 

The component dealing with services provided by a 
licensed clinical social worker will not change the number 
of billing providers and thus keeps the total expenses 
Incurred by DMAS unchanged. 

Summary: 

The purpose of this proposal is to promulgate 
permanent regulations to supersede the existing 
emergency regulations containing the same policies. 
These regulations concern the criteria by which 
applicants for and recipients of long-term care 
services and community~based care services are 
evaluated for appropriate placement. 

The sections of the State Plan for Medical Assistance 
affected by this proposed action are: Amount, 
Duration, and Scope of Services Narrative 
(Supplement I to Attachment 3.I A&B), Standards 
Established and Methods Used to Assure High Quality 
of Care (Attachment 3.I C), Nursing Facility Criteria 
(Supplement I to Attachment 3.I C). The non-State 
Plan regulations affected by this action are: 
Regulations for Outpatient Physical Rehabilitative 
Services (VR 460-D4-3.I300) and Regulations for 
Long-Stay Acute Care Hospitals (VR 460-04-B.IO). 

The Department of Medical Assistance Services 
(DMAS) promulgated an emergency regulation for 
these criteria effective September I, I992. The 
agency's proposed regulations were filed March 30, 
I993, with the Registrar of Regulations for publication 
to begin its comment period from April 20 through 
June IB, I993. DMAS held four public hearings in 
different statewide locations and received numerous 
comments from individuals and organizations. These 
initial proposed regulations were substantially similar 
to the preceding emergency regulations. Commenters 
on those emergency regulations expressed a belief 
that they have resulted in the discharge of numerous 
nursing facility residents and the denial of various 
long-term care services to numerous others. Although 
the department's research demonstrated that there 
had not been discharges from nursing facilities based 
on those emergency regulations, it was clear that the 
department's intent to clarify medical/nursing 
management had not been clearly communicated. 
Since the regulations proposed by the agency for 
public comment period mirrored the emergency 
regulations, they were opposed by the various 
interests groups concerned with care for the elderly 
and disabled. Due to the I993 General Assembly's 
modzfications to § 9-6.14: I et seq. of the 
Administrative Process Act ( AP A), DMAS was required 
to promulgate a second set of emergency regulations. 
DMAS is now reinitiating the Article 2 process (§ 
9-6.14:7.I) to conform to the new APA promulgation 
requirements. 

Due to the significant comments DMAS received on 
the prior proposed regulations, the second set of 
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emergency regulations contained revzswns to the 
definition of medical/nursing need and revisions to the 
evaluation of persons seeking community-based care 
to avoid future nursing facility placement. HCF A 
allows the Commonwealth to offer home- and 
community-based care to persons who meet nursing 
facility criteria and to those whom it determines will 
meet nursing facility criteria in the near future except 
for the provision of community-based services. In the 
currently effective emergency regulations, DMAS 
established the criteria which define when an 
individual can be determined to be at risk of nursing 
facility placement in the near future as "prenursing 
facility criteria." These proposed regulations mirror 
the current emergency regulations on which the 
agency has received no comments. 

The Omnibus Budget Reconciliation Act (OBRA) of 
1987 required that states specify a resident 
assessment instrument by which all nursing facility 
residents were to be assessed. The Commonwealth 
proposed that the preadmiSsion screening assessment 
instrument be that instrument for Virginia but the 
Health Care Financing Administration (HCF A) did not 
approve its use. Therefore, effective March 27, I99I, 
Virginia implemented HCFA's Resident Assessment 
Instrument (RAJ) as the official state instrument. The 
Minimum Data Set (MDS) is a component of the RAJ. 
The MDS achieves the federally mandated purpose of 
resident assessment for the purpose of care planning. 
In addition, to reduce paperwork demands of nursing 
facility providers, DMAS has also adopted its use for 
continued stay evaluations to replace the 
preadmission screening instrument. 

Nursing home preadmission screening committees will 
still use a separate assessment instrument for 
preadmission screening, the purpose of which is to 
determine appropriate medical care needs and proper 
placement in the continuum of care between 
community services and institutionalization. 

Rehabilitation Services 

In addition, this regulation package makes 
amendments to clarify and improve the consistency of 
the regulations as they relate to outpatient 
rehabilitation. DMAS is making certain nonsubstantive 
changes as follows: 

Attachment 3.1 A & B, Supplement I. The 
authorization form for extended outpatient 
rehabilitation services no longer requires a physician's 
signature. Although the physician does not sign the 
form, there is no change in the requirement that 
attached medical justification must include physician 
orders or a plan of care signed by the physician. 
Services that are noncovered home health services are 
described. These services are identified for provider 
clarification and represent current policy. Also, 
technical corrections have been made to bring the 
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Plan into compliance with the 1992 Appropriations 
Act and previously modified policies (i.e., deleting 
references to the repealed Second Surgical Opinion 
program under § 2, Outpatient hospital services and § 
5, Physicians services). 

The Program's policy of covering services provided by 
a licensed clinical social worker under the direct 
supervision of a physician iS extended to include such 
services provided under the direct supervision of a 
licensed clinical psychologist or a licensed psychologist 
clinical. This change merely makes policy consistent 
across different provider types. 

Attachment 3. I C. The modification to outpatient 
rehabilitative services is also reflected in this 
attachment. DMAS will periodically conduct a 
validation survey of the assessments completed by 
nursing facilities to determine that services provided 
to the residents are medically necessary and that 
needed services are provided. This is changed from 
the requirement that assessments be conducted 
annually. The change to recognize the provision of 
psychological services by supervised licensed clinical 
social workers is also reflected in this Plan section. 

VR 46o-o4-3.I300. The reference to the Rehabilitation 
Treatment Authorization form (DMAS-I25) is deleted 
for outpatient rehabilitative services. 

Supervision of Licensed Clinical Social Workers 

VR 460-04-8.IO (Long-stay Acute Care Hospital 
Regulations). The same policy of providing for social 
workers' supervision by licensed clinical psychologists 
or licensed psychologists clinical is provided for in 
these state-only regulations. 

VR 460-03-3.ll00. Amount, Duration and Scope of 
Services. 

General. 

The provision of the following services cannot be 
reimbursed except when they are ordered or prescribed, 
and directed or performed within the scope of the license 
of a practitioner of the healing arts: laboratory and x-ray 
services, family planning services, and home health 
services. Physical therapy services will be reimbursed only 
when prescribed by a physician. 

§ 1. Inpatient hospital services other than those provided 
in an institution for mental diseases. 

A. Medicaid inpatient hospital admissions (lengths-of-stay) 
are limited to the 75th percentile of PAS (Professional 
Activity Study of the Commission on Professional and 
Hospital Activities) diagnostic/procedure limits. For 
admissions under 15 days that exceed the 75th percentile, 
the hospital must attach medical justification records to 
the billing invoice to be considered for additional coverage 
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when medically justified, For all admissions that exceed 14 
days up to a maximum of 21 days, the hospital must 
attach medical justification records to the billing invoice, 
(See the exception to subsection F of this section,) 

R Medicaid does not pay the medicare (Title XVlll) 
coinsurance lor hospital care after 21 days regardless of 
the length-of-stay covered by the other insurance, (See 
exception to subsection F of this section,) 

C Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment to health or life of the mother if the fetus 
were carried to term. 

D, Reimbursement !or covered hospital days is limited 
to one day prior to surgery, unless medically justified, 
Hospital claims with an admission date more than one day 
prior to the first surgical date will pend for review by 
medical staff to determine appropriate medical 
justification, The hospital must write on or attach the 
justification to the billing invoice for consideration of 
reimbursement for additional preoperative days, Medically 
justified situations are those where appropriate medical 
care cannot be obtained except in an acute hospital setting 
thereby warranting hospital admission, Medically 
unjustified days in such admissions will be denied, 

E. Reimbursement will not be provided for weekend 
(Friday /Saturday) admissions, unless medically justified, 
Hospital claims with admission dates on Friday or 
Saturday will be pended for review by medical staff to 
determine appropriate medical justification for these days, 
The hospital must write on or attach the justification to 
the billing invoice for consideration of reimbursement 
coverage for these days, Medically justified situations are 
those where appropriate medical care cannot be obtained 
except in an acute hospital setting thereby warranting 
hospital admission, Medically unjustified days in such 
admissions will be denied, 

F, Coverage of inpatient hospitalization will be limited to 
a total of 21 days !or all admissions within a fixed period, 
which would begin with the first day inpatient hospital 
services are furnished to an eligible recipient and end 60 
days from the day of the first admission, There may be 
multiple admissions during this 60-day period; however, 
when total days exceed 21, all subsequent claims will be 
reviewed, Claims which exceed 21 days within 60 days 
with a different diagnosis and medical justification will be 
paid, Any claim which has the same or similar diagnosis 
will be denied, 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 2! YEARS OF AGE: Consistent 
with 42 CPR 44L5 7, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose ol diagnosis and treatment of health conditions 

identified through a physical examination, Medical 
documentation justifying admission and the continued 
length of stay must be attached to or wrttten on the 
invoice for review by medical staff to determine medical 
necessity, Medically unjustified days in such admissions 
will be denied, 

G, Repealed, 

R Reimbursement will not be provided for inpatient 
hospitalization for those surgical and diagnostic procedures 
listed on the mandatory outpatient surgery list unless the 
inpatient stay is medically justified or meets one of the 
exceptions, The requirements for mandatory outpatient 
surgery do not apply to recipients in the retroactive 
eligibility period, 

L For the purposes of organ transplantation, all similarly 
situated individuals will be treated alike, Coverage of 
transplant services for aU eligible persons is limited to 
transplants for kidneys and corneas, Kidney transplants 
require preauthorization, Cornea transplants do not require 
preauthorization, The patient must be considered 
acceptable for coverage and treatment The treating 
facility and transplant staff must be recognized as being 
capable of providing high quality care in the performance 
of the requested transplant The amount of reimbursement 
for covered kidney traosplant services is negotiable with 
the providers on an individual case basis, Reimbursement 
for covered cornea transplants is at the allowed Medicaid 
rate, Standards for coverage of organ transplant services 
are in Atiachment 3,1 R 

J, The deparlment may exempt portions or all of the 
utilization rev1ew documentation requirements of 
subsections A, D, E, F as it pertains to recipients under 
age 21, G, or H in writing for specific hospitals from time 
to time as part of their ongoing hospital utilization review 
performance evaluation. These exemptions are based on 
utilization review performance and review edit criteria 
which determine an individual hospital's review status as 
specified in the hospital provider manuaL In compliance 
with federal regnlations at 42 CFR 44L200, Subparts E and 
F, claims for hospitalization in which sterilization, 
hysterectomy or abortion procedures were performed, shall 
be subject to medical documentation requirements, 

K Hospitals qualifying for an exemption of all 
documentation requirements except as described in 
subsection J above shall be granted "delegated review 
status" and shall, while the exemption remains in effect, 
not be required to submit medical documentation to 
support pended claims on a prepayment hospital utilization 
review basis to the extent allowed by federal or state law 
or regulation, The following audit conditions apply to 
delegated review status for hospitals: 

L The department shall conduct pertodic on-site 
post-payment audits of qualifying hospitals using a 
statistically valid sampling of paid claims for the 
purpose of reviewing the medical necessity of 
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inpatient stays. 

2. The hospital shall make all medical records of 
which medical reviews will be necessary available 
upon request, and shall provide an appropriate place 
lor the department's auditors to conduct such review. 

3. The qualifying hospital will immediately refund to 
the department in accordance with § 32.1-325.1 A and 
B of the Code of Virginia the full amount of any 
initial overpayment identified during such audit. 

4. The hospital may appeal adverse medical necessity 
and overpayment decisions pursuant to the current 
administrative process for appeals of post-payment 
review decisions. 

5. The department may, at its option, depending on 
the utilization review performance determined by an 
audit based on criteria set forth in the hospital 
provider manual, remove a hospital from delegated 
review status and reapply certain or all prepayment 
utilization review documentation requirements. 

§ 2. Outpatient hospital and rural health clinic services. 

2a. Outpatient hospital services. 

A. Outpatient hospital services 
diagnostic, therapeutic, rehabilitative, 
that: 

means preventive, 
or palliative services 

!. Are furnished to outpatients; 

2. Except in the case of nurse~midwife services, as 
specified in § 440.165, are furnished by or under the 
direction of a physician or dentist; and 

3. Are furnished by an institution that: 

a. Is licensed or formally approved as a hospital by 
an o!licially designated authority for state 
standard-setting; and 

b. Except in the case of 
nurseamidwife services, as 
meets the requirements 
Medicare. 

medical supervision of 
specified in § 440.165, 

for participation in 

B. Reimbursement for induced abortions is provided in 
only those cases in which there would be substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

C. Reimbursement will not be provided for outpatient 
hospital services !or any selected elective surgical 
procedures that require a second surgical opinion unless a 
properly executed second surgical opinion form has been 
obtained from the physician and submitted with the 
invoice for payment, or is a justified emergency or 
exemption. 
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2b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

The same service limitations apply to rural health 
clinics as to all other services. 

2c. Federally qualified health center (FQHC) services 
and other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 4231 
of the State Medicaid Manual (HCFA Pub. 45-4). 

The same service limitations apply to FQHCs as to all 
other services. 

§ 3. Other laboratory and x-ray services. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

§ 4. Skilled nursing facility services, EPSDT and family 
planning. 

4a. Skilled nursing facility services (other than services 
in an institution for mental diseases) for individuals 21 
years of age or older. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

4b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

A. Payment of medical assistance services shall be made 
on behalf of individuals under 21 years of age, who are 
Medicaid eligible, for medically necessary stays in acute 
care facilities, and the accompanying attendant physician 
care, in excess of 21 days per admission when such 
services are rendered for the purpose of diagnosis and 
treatment of health conditions identified through a physical 
examination. 

B. Routine physicals and immunizations (except as 
provided through EPSDT) are not covered except that 
well-child examinations in a private physician's office are 
covered for foster children of the local social services 
departments on specific referral from those departments. 

C. Orthoptics services shall only be reimbursed if 
medically necessary to correct a visual defect identified by 
an EPSDT examination or evaluation. The department 
shall place appropriate utilization controls upon this 
service. 

D. Consistent with the Omnibus Budget Reconciliation 
Act of 1989 § 6403, early and periodic screening, 
diagnostic, and treatment services means the following 
services: screening services, vision services, dental 
services, hearing services, and such other necessary health 
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care, diagnostic services, treatment, and other measures 
described in the Social Security Act § 1905(a) to correct 
or ameliorate defects and physical and mental illnesses 
and conditions discovered by the screening services and 
wllicll are medically necessary, whether or not such 
services are coverBd under the State Plan and 
notwithstanding the limitations, applicable to recipients 
ages 21 and over, provided !or by the Act § 1905(a). 

4c. planning services and supplies for individuals 
o! age. 

A. Service must be ordered or prescribed and directed 
or within the scope of the license of a 
praiC!il:!oner ol the healing arts. 

B. Family planning services shall be defined as those 
services which delay or prevent pregnancy. Coverage of 
such services shall not include services to treat infertility 
nor services to promote fertility. 

§ 5. Pllysician's services whether furnished in the office, 
the home, a hospital, a skilled nursing facility or 

A. Elective surgery as defined by the Program is 
surgery tl!al is not medically necessary to restore or 
materially improve a body function. 

B. Cosmetic surgical procedures are not covered unless 
performed for physiological reasons and require Program 
prior approvaL 

C. Routine physicals and immunizations are not covered 
except when the services are provided under the Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program and when a well·child examination is performed 
in a physician's office for a foster child of the 
local social services department on specific referral from 
those departments. 

av:D~ .. Ial>~~[ycl'~~~rl~1 services are limited to an initial 
of 26 sessions, with one possible extension 

(subject tlle approval of tile Psychiatric Review Board) 
of 26 sessions during the first year of treatment. The 
availability is further restricted to no more than 26 
sessions each succeeding year when approved by the 
Psychiatric Review Board. Psychiatric services are further 
restricted to no more than three sessions in any given 
seven-day period. These limitations also apply to 
psychotherapy sessions by clinical psychologists licensed by 
the State Board of Medicine llil<f , psychologists clinical 
licensed by the Board of Psychology , or by a licensed 
clinical social worker under the direct supervision of a 
licensed clinical psychologist or a licensed psychologist 
clinical . 

E. Any procedure considered experimental is not 
covered. 

F. Reimbursement for induced abortions is provided in 

only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

G. Physician visits to inpatient hospital patients are 
limited to a maximum of 21 days per admission within 60 
days !or tile same or similar diagnoses and is further 
restricted to medically necessary inpatient hospital days as 
determined by the Program. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose ol diagnosis and treatment of health conditions 
identified through a physical examination. Payments for 
physician visits lor inpatient days determined to be 
medically unjustified will be adjusted. 

H. Psychological testing and psychotherapy by clinical 
psychologists licensed by the State Board of Medicine and 
psychologists clinical licensed by the Board of Psychology 
are covered. 

I. Repealed. 

J. Reimbursement will not be provided for physician 
services performed in the inpatient setting for those 
surgical or diagnostic procedures listed on the mandatory 
outpatient surgery list unless the service is medically 
justified or meets one of the exceptions. The requirements 
of mandatory outpatient surgery do not apply to recipients 
in a retroactive eligibility period. 

K. For the purposes ol organ transplantation, all 
similarly situated individuals will be treated alike. 
Coverage of transplant services for all eligible persons is 
limited to transplants for kidneys and corneas. Kidney 
transplants require preauthorization. Cornea transplants do 
not require preauthorization. The patient must be 
considered acceptable for coverage and treatment. The 
treating facility and transplant staff must be recognized as 
being capable of providing high quality care in the 
performance of the requested transplant. The amount of 
reimbursement for covered kidney transplant services is 
negotiable with the providers on an individual case basis. 
Reimbursement for covered cornea transplants is at the 
allowed Medicaid rate. Standards for coverage of organ 
transplant services are in Attachment 3.1 E. 

§ 6. Medical care by other licensed practitioners within 
the scope of their practice as defined by state law. 

A. Podiatrists' services. 

!. Covered podiatry services are defined as reasonable 
and necessary diagnostic, medical, or surgical 
treatment of disease, injury, or defects of the human 
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loot. These services must be within the scope of the 
license of the podiatrists' profession and defined by 
state law. 

2. The following services are not covered: preventive 
health care, including routine foot care; treatment of 
structural misalignment not requiring surgery; cutting 
or removal of corns, warts, or calluses; experimental 
procedures; acupuncture. 

3. The Program may place appropriate limits on a 
service based on medical necessity or for utilization 
control, or both. 

B. Optometrists' services. 

Diagnostic examination and optometric treatment 
procedures and services by ophthamologists, optometrists, 
and opticians, as allowed by the Code of Virginia and by 
regulations of the Boards of Medicine and Optometry, are 
covered lor all recipients. Routine refractions are limited 
to once in 24 months except as may be authorized by the 
agency. 

C. Chiropractors' services. 

Not provided. 

D. Other practitioners' services. 

1. Clinical psychologists' services. 

a. These limitations apply to psychotherapy sessions 
by clinical psychologists licensed by the State Board 
of Medicine and psychologists clinical licensed by 
the Board of Psychology. Psychiatric services are 
limited to an initial availability of 26 sessions, with 
one possible extension of 26 sessions during the first 
year of treatment. The availability is further 
restricted to no more than 26 sessions each 
succeeding year when approved by the Psychiatric 
Review Board. Psychiatric services are further 
restricted to no more than three sessions in any 
given sevenaday period. 

b. Psychological testing and psychotherapy by 
clinical psychologists licensed by the State Board of 
Medicine and psychologists clinical licensed by the 
Board of Psychology are covered. 

§ 7. Home health services. 

A. Service must be ordered or prescribed and directed 
or performed within the scope of a license of a 
practitioner o! the healing arts. 

B. Nursing services provided by a home health agency. 

!. Intermittent or part-time nursing service provided 
by a home health agency or by a registered nurse 
when no home health agency exists in the area. 
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2. Patients may receive up to 32 visits by a licensed 
nurse annually. Limits are per recipient, regardless of 
the number of providers rendering services. Annually 
shall be defined as July 1 through June 30 for each 
recipient. If services beyond these limitations are 
determined by the physician to be required, then the 
provider shall request prior authorization from DMAS 
for additional services. Payment shall not be made for 
additional service unless authorized by DMAS. 

C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a professional nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide services, patients may receive 
up to 32 visits annually. Limits shall be per recipient, 
regardless of the number of providers rendering 
services. Annually shall be defined as July I through 
June 30 for each recipient. 

D. Medical supplies, equipment, and appliances suitable 
for use in the home. 

1. All medically necessary supplies, equipment, and 
appliances are covered for patients of the home 
health agency. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. 

2. Medical supplies, equipment, and appliances for all 
others are limited to home renal dialysis equipment 
and supplies, respiratory equipment and oxygen, and 
ostomy supplies, as authorized by the agency. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office. 

c. Furniture or appliances not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 
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d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring lor the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk 
surface); mobility items used in addition to primary 
assistive mobility aide for caregiver's or recipient's 
convenience (i.e., electric wheelchair plus a manual 
chair); cleansing wipes. 

e. Prosthesis, except for arlilicial arms, legs, and 
their supportive devices which must be 
preauthorized by tile DMAS central office (effective 
July 1, !989). 

!. Items and services which are not reasonable and 
necessary lor the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and nonlegend drugs). 

g. Ortlwtics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not suitable for or used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 

j. Equipment that the primary function is 
vocationally or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

4. For coverage o! blood glucose meters for pregnant 
women, refer to Supplement 3 to Attachments 3.1 A 
and B. 

E. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

1. Service covered only as part of a physician's plan 
of care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered annually without 
authorization . Limits shall apply per recipient 
regardless ol the number of providers rendering 
services. Annually shall be defined as July l through 
June 30 for each recipient. If services beyond these 
limitations are determined by the physician to be 
required, then the provider shall request prior 
authorization from DMAS for additional services. 

F. The following services are not covered under the 
home health services program: 

I. Medical social services; 

2. Services or ztems which would not be paid for if 
provided to an inpatient of a hospital, such as 
private-duty nursing services, or items of comfort 
which have no medical necessity, such as television; 

3. Community food service delivery arrangements; 

4. Domestic or housekeeping services which are 
unrelated to patient care and which materially 
increase the tlme spent on a visit; 

5. Custodial care which is patient care that primarily 
requires protective services rather than definitive 
medical and skilled nursing care; and 

6. Services related to cosmetic surgery. 

§ 8. Private duty nursing services. 

Not provided. 

§ 9. Clinic services. 

A. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
was carried to term. 

B. Clinic services means preventive, diagnostic, 
therapeutic, rehabilitative, or palliative items or services 
that: 

!. Are provided to outpatients; 

2. Are provided by a facility that is not part of a 
hospital but is organized and operated to provide 
medical care to outpatients; and 

3. Except in the case of nurse-midwife services, as 
specified in 42 dentist. 

§ 10. Dental services. 

A. Dental services are limited to recipients under 21 
years of age in fulfillment of the trea!ment requirements 
under the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) Program and defined as routine 
diagnostic, preventive, or restorative procedures necessary 
for oral health provided by or under the direct supervision 
of a dentist in accordance with the State Dental Practice 
Act. 

B. Initial, periodic, and emergency examinations; 
required radiography necessary to develop a treatment 
plan; patient education; dental prophylaxis; fluoride 
treatments; dental sealants; routine amalgam and 
composite restorations; crown recementation; pulpotomies; 
emergency endodontics for temporary relief of pain; pulp 
capping; sedative fillings; therapeutic apical closure; topical 
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palliative treatment for dental pain; removal of foreign 
body; simple extractions; root recovery; incision and 
drainage of abscess; surgical exposure of the tooth to aid 
eruption; sequestrectomy for osteomyelitis; and oral antral 
fistula closure are dental services covered without 
preau!horization by the state agency. 

C. All covered dental services not referenced above 
require preauthorization by the state agency. The following 
services are also covered through preauthorization: 
medically necessary lull banded orthodontics, for 
handicapping malocclusions, minor tooth guidance or 
repositioning appliances, complete and partial dentures, 
surgical preparation (alveoloplasty) for prosthetics, single 
permanent crowns, and bridges. The following service is 
not covered: routine bases under restorations. 

D. The state agency may place appropriate limits on a 
service based on medical necessity, for utilization control, 
or both. Examples of service limitations are: examinations, 
prophylaxis, fluoride treatment (once/six months); space 
maintenance appliances; bitewing x-ray - two films 
(once/12 months); routine amalgam and composite 
restorations (once/three years); dentures (once per 5 
years); extractions, orthodontics, tooth guidance appliances, 
permanent crowns, and bridges, endodontics, patient 
education and sealants (once). 

E. Limited oral surgery procedures, as defined and 
covered under Title XVI!! (Medicare), are covered for all 
recipients, and also require preauthorization by the state 
agency. 

§ 11. Physical therapy and related services. 

Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. These services shall be 
prescribed by a physician and be part of a written plan of 
care. Any one of these services may be offered as the 
sole service and shall not be contingent upon the provision 
of another service. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. 

lla. Physical therapy. 

A. Services lor individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. E!!ective July I, 1988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long term 
care facilitieso Reimbursement for these services is and 
continues l:o be included as a component of the nursing 
homes' operating cost. 
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C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

l. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical p:actice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

!lb. Occupational therapy. 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective September l, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

l. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
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by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is cert!!ied by the American Occupational 
Therapy Certification Board under the direct 
supervision o! an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes tile requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

lie. Services for individuals with speech, hearing, and 
language disorders (provided by or under the supervision 
of a speech pathologist or audiologist; see Page I, General 
and Page 12, Physical Therapy and Related Services.) 

A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, services 
provided by a local school division employing qualified 
therapists, or wlien otherwise included as an authorized 
service by a cos! provider who provides rehabilitation 
services. 

B. Effective September l, 1990, Virginia Medicaid will 
not make direct reimbursement to providers lor 
speech-language pathology services lor Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

c. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology, or, if 
exempted from licensure by statute, meeting the 
requirements in 42 CFR 440.110(c); 

2. The services s!lal! be of a level of complexity and 
sophistication, or the condition of the patient shall be 

of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in number 1. 
The program shall meet the requirements of 42 CFR 
405.1719(c). At least one qualified speech-language 
pathologist must be present at all times when 
speech-language pathology services are rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

lld. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, school divisions, or home health agencies shall 
include authorization for up to 24 visits by each ordered 
rehabilitative service wi!lllfl a 6G-<Iay j)el'ie<l annually . A 
reeipiell! may reeei¥e a maximum II! 48 visits aaal!ally 
wi-tftellt autllari•a!iaB. The provider shall maintain 
documentation to justify the need for services. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized. BHs ~ ffill5t 6e sigfle<l !111<1 
dated by & pllysieiaa. Documentation for medical 
justification must include physician orders or a plan of 
care signed and dated by a physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. 

lle. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a school division, or a rehabilitation agency shall, at a 
minimum: 

l. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include a copy of the physician's orders and plan 
of care; 

5. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
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who provided care (include full name and title); 

6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school divisions) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet 
these goals, and the patient's discharge destination; 
and 

8. In school divisions, include an individualized 
education program (IEP) which describes the 
anticipated improvements in functional level in each 
school year and the time frames necessary to meet 
these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

Ill. Service limitations. The following general conditions 
shall apply to reimbursable physical therapy, occupational 
therapy, and speech,Janguage pathology: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
lor services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in tile patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Physical therapy, occupational therapy and 
speech,Janguage services are to be terminated regardless 
of the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 

Vol. 10, Issue 7 

Proposed Regulations 

when the services can be provided by someone other than 
the skilled rehabilitation professional. 

§ 12. Prescribed drugs, dentures, and prosthetic devices; 
and eyeglasses prescribed by a physician skilled in 
diseases of the eye or by an optometrist. 

12a. Prescribed drugs. 

A. Drugs for which Federal Financial Participation is 
not available, pursuant to the requirements of § 1927 of 
the Social Security Act (OBRA '90 § 4401), shall not be 
covered except for over,the,counter drugs when prescribed 
for nursing facility residents. 

B. The following prescribed, nonlegend drugs/drug 
devices shall be covered: (i) insulin, (ii) syringes, (iii) 
needles, (iv) diabetic test strips for clients under 21 years 
of age, (v) family planning supplies, and (vi) those 
prescribed to nursing home residents. 

C. Legend drugs are covered, with the exception of 
anorexiant drugs prescribed for weight loss and the drugs 
for classes of drugs identified in Supplement 5. 

D. Notwithstanding the provisions of § 32.!,H7 of the 
Code of Virginia, and in compliance with the provision of 
§ 4401 of the Omnibus Reconciliation Act of 1990, § 
1927(e) of the Social Security Act as amended by OBRA 
90, and pursuant to the authority provided for under § 
32.1,325 A of the Code of Virginia, prescriptions for 
Medicaid recipients for multiple source drugs subject to 42 
CFR § 447.332 shall be filled with generic drug products 
unless the physician or other practitioners so licensed and 
certified to prescribe drugs certifies in his own 
handwriting "brand necessary" for the prescription to be 
dispensed as written. 

E. New drugs shall be covered in accordance with the 
Social Security Act § 1927(d) (OBRA 90 § 4401). 

F. The number of refills shall be limited pursuant to § 
54.1,3411 of the Drug Control Act. 
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G. Drug prior authorization. 

1. Definitions. 

"Board" means the Board for Medical Assistance 
Services. 

"Committee" means the Medicaid Prior Authorization 
Advisory Committee. 

"Department" means the Department of Medical 
Assistance Services. 

"Director" means the Director of Medical Assistance 
Services. 

"Drug" shall have the same meaning, unless the 
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context otherwise dictates or the Board otherwise 
provides by regulation, as provided in the Drug 
Control Act (§ 54.! -3400 et seq.) 

2. Medicaid Prior Authorization Advisory Committee; 
membership. The Medicaid Prior Authorization 
Committee shall consist of 10 members to be 
appointed by the board. Five members shall be 
physicians, at least three of whom shall care for a 
significant number of Medicaid patients; four shall be 
pharmacists, two of whom shall be community 
pharmacists; and one shall be a Medicaid recipient. 

a. A quorum !or action by the committee shall 
consist of six members. 

b. The members shall serve at the pleasure of the 
board; vacancies shall be filled in the same manner 
as the original appointment. 

c. The board shall consider nominations made by 
the Medica! Society of Virginia, the Old Dominion 
Medical Society and the Virginia Pharmaceutical 
Association when making appointments to the 
committee. 

d. The committee shall elect its own officers, 
establish its own procedural rules, and meet as 
needed or as called by the board, the director, or 
any two members of the committee. The department 
shall provide appropriate staffing to the committee. 

3. Duties o! the committee. 

a. The committee shall make recommendations to 
the board regarding drugs or categories of drugs to 
be subject to prior authorization, prior authorization 
requirements for prescription drug coverage and any 
subsequent amendments to or revisions of the prior 
authorization requirements. The board may accept 
or reject the recommendations in whole or in part, 
and may amend or add to the recommendations, 
except that the board may not add to the 
recommendation ol drugs and categories o! drugs to 
be subject to prior authorization. 

b. In formulating its recommendations to the board, 
the committee shall not be deemed to be 
formulating regulations for the purposes of the 
Administrative Process Act (§ 9-6.14:1 et seq.). The 
committee shall, however, conduct public hearings 
prior to making recommendations to the board. The 
committee shall give 30 days written notice by mail 
of the time and place of its hearings and meetings 
to any manufacturer whose product is being 
reviewed by the committee and to those 
manufacturers who request of the committee in 
writing that they be informed of such hearings and 
meetings. These persons shall be afforded a 
reasonable opportunity to be heard and present 
information. The committee shall give 30 days 

notice of such public hearings to the public by 
publishing its intention to conduct hearings and 
meetings in the Calendar of Events of The Virginia 
Register of Regulations and a newspaper of general 
circulation located in Richmond. 

c. In acting on the recommendations of the 
committee, the board shall conduct further 
proceedings under the Administrative Process Act. 

4. Prior authorization of prescription drug products, 
coverage. 

a. The committee shall review prescription drug 
products to recommend prior authorization under 
the state plan. This review may be initiated by the 
director, the committee itself, or by written request 
of the board. The committee shall complete its 
recommendations to the board within no more than 
six months from receipt of any such request. 

b. Cov·erage for any drug requiring prior 
authorization shall not be approved unless a 
prescribing physician obtains prior approval of the 
use in accordance with regulations promulgated by 
the board and procedures established by the 
department. 

c. In formulating its recommendations to the board, 
the committee shall consider the potential impact on 
patient care and !be potential fiscal impact of prior 
authorization on pharmacy, physician, hospitalization 
and outpatient costs. Any proposed regulation 
making a drug or category of drugs subject to prior 
authorization shall be accompanied by a statement 
of the estimated impact of this action on pharmacy, 
physician, hospitalization and outpatient costs. 

d. The committee shall not review any drug for 
which it has recommended or the board has 
required prior authorization within the previous 12 
months, unless new or previously unavailable 
relevant and objective information is presented. 

e. Confidential proprietary information identified as 
such by a manufacturer or supplier in writing in 
advance and furnished to the committee or the 
board according to this subsection shall not be 
subject to the disclosure requirements of the 
Virginia Freedom of Information Act ( § 2.1-340 et 
seq.). The board shall establish by regulation the 
means by which such confidential proprietary 
information shall be protected. 

5. Immunity. The members of the committee and the 
board and the staff of the department shall be 
immune, individually and jointiy, from civil liability 
for any act, decision, Or omission done or made in 
performance of their duties pursuant to this subsection 
while serving as a member of such board, committee, 
or staff provided that such act, decision, or omission 
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is not done or made in bad faith or with malicious 
intent. 

6. Annual report to joint commissiOn. The committee 
shall report annually to the Joint Commission on 
Health Care regarding its recommendations for prior 
authorization of drug products. 

12b. Dentures. 

Provided only as a result of EPSDT and subject to 
medical necessity and preauthorization requirements 
specified under Dental Services. 

12c. Prosthetic devices. 

A. Prosthetics services shall mean the replacement of 
missing arms and legs. Nothing in this regulation shall be 
construed to refer to orthotic services or devices. 

B. Prosthetic devices (artificial arms and legs, and their 
necessary supportive attachments) are provided when 
prescribed by a physician or other licensed practitioner of 
the healing arts within the scope of their professional 
licenses as defined by slate law. This service, when 
provided by an authorized vendor. must be medically 
necessary, and preauthorized for the minimum applicable 
component necessary for the activities of daily living. 

12d. Eyeglasses. 

Eyeglasses shall be reimbursed for all recipients younger 
than 21 years of age according to medical necessity when 
provided by practitioners as licensed under the Code of 
Virginia. 

§ 13. Other diagnostic, 
rehabilitative services, i.e., 
elsewhere in this plan. 

13a. Diagnostic services. 

Not provided. 

13b. Screening services. 

screening, preventive, and 
other than those provided 

Screening mammograms for the female recipient 
population aged 35 and over shall be covered, consistent 
with the guidelines published by the American Cancer 
Society. 

13c. Preventive services. 

Not provided. 

l3d. Rehabilitative services. 

A. Intensive physical rehabilitation. 

!. Medicaid covers intensive inpatient rehabilitation 
services as defined in subdivision A 4 in facilities 
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certified as rehabilitation hospitals or rehabilitation 
units in acute care hospitals which have been certified 
by the Department of Health to meet the 
requirements to be excluded from the Medicare 
Prospective Payment System. 

2. Medicaid covers intensive outpatient physical 
rehabilitation services as defined in subdivision A 4 in 
facilities which are certified as Comprehensive 
Outpatient Rehabilitation Facilities (CORFs). 

3. These facilities are excluded from the 21-day limit 
otherwise applicable to inpatient hospital services. Cost 
reimbursement principles are defined in Attachment 
4.19-A. 

4. An intensive rehabilitation program provides 
intensive skilled rehabilitation nursing, physical 
therapy, occupational therapy, and, if needed, speech 
therapy, cognitive rehabilitation, prosthetic-orthotic 
services, psychology, social work, and therapeutic 
recreation. The nursing staff must support the other 
disciplines in carrying out the activities of daily living, 
utilizing correctly the training received in therapy and 
furnishing other needed nursing services. The 
day-to-day activities must be carried out under the 
continuing direct supervision of a physician with 
special training or experience in the field of 
rehabilitation. 

5. Nothing in this regulation is intended to preclude 
DMAS from negotiating individual contracts with 
in-state intensive physical rehabilitation facilities for 
those individuals with special intensive rehabilitation 
needs. 

B. Community mental health services. 

Definitions. The following words and terms, when used 
in these regulations, shall have the following meanings 
unless the context clearly indicates otherwise: 

"Code" means the Code of Virginia. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter 1 (§ 37.1-39 et seq.) of Title 37.1 
of the Code of Virginia. 
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1. Mental health services. The following services, with 
their definitions, shall be covered: 

a. Intensive inAhome services for children and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in the 
residence of an individual who is at risk of being 
moved into an out-of-home placement or who is 
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being transit!oned to !tome from out-of-home 
placement due to a disorder diagnosable under the 
Diagnostic and Statistical Manual of Mental 
Disorders-lli-R (DSM-11!-R). These services provide 
crisis treatment; individual and family counseling; 
li!e (e.g., counseling to assist parents to understand 
and practice proper child nutrition, child health 
care, personal hygiene, and financial management, 
etc.), parenting (e.g., counseling to assist parents to 
understand and practice proper nurturing and 
discipline, and behavior management, etc.), and 
communication skills (e.g., counseling to assist 
parents to understand and practice appropriate 
problem-solving, anger management, and 
interpersonal interaction, etc.); case management 
activities and coordination with other required 
services; and 24·hour emergency response. These 
services shall be limited annually to 26 weeks. 

b. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or 
more hours per day, to groups of seriously 
emotionally disturbed children and adolescents or 
children at risk of serious emotional disturbance in 
order to provide therapeutic interventions. Day 
treatment programs, limited annually to 260 days, 
provide evaluation, medication education and 
management, opportunities to learn and use daily 
living skills and to enhance social and interpersonal 
skills (e.g., problem solving, anger management, 
community responsibility, increased impulse control 
and appropriate peer relations, etc.), and individual, 
group and family counseling. 

c. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in 
a nonresidential setting. These services, limited 
annually to 260 days, include the major diagnostic, 
medical, psychiatric, psychosocial and 
psychoeducational treatment modalities designed for 
individuals with serious mental disorders who 
require coordinated, intensive, comprehensive, and 
multidisciplinary treatment. 

d. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive 
hours per day to groups of individuals in a 
nonresidential setting. These services, limited 
annually to 312 days, include assessment, medication 
education, psychoeducation, opportunities to learn 
and use independent living skills and to enhance 
social and interpersonal skills, family support, and 
education within a supportive and normalizing 
program structure and environment. 

e. Crisis intervention shall provide immediate mental 
health care, available 24 hours a day, seven days 
per week, to assist individuals who are experiencing 
acute mental dysfunction requiring immediate 

clinical attention. This service's objectives shall be 
to prevent exacerbation of a condition, to prevent 
injury to the client or others, and to provide 
treatment in the context of the least restrictive 
setting. Crisis intervention activities, limited annually 
to 180 hours, shall include assessing the crisis 
situation, providing short-term counseling designed to 
stabilize the individual or the family unit or both, 
providing access to further immediate assessment 
and follow-up, and linking the individual and family 
with ongoing care to prevent future crises. Crisis 
intervention services may include, but are not 
limited to, office visits, home visits, preadmission 
screenings, telephone contacts, and other 
cllent-related activities for the prevention of 
institutionalization. 

2. Mental retardation services. 
rehabilitation services shall be 
following definitions shall apply: 

Day health and 
covered and the 

a. Day health and rehabilitation services (limited to 
500 units per year) shall provide individualized 
activities, supports, training, supervision, and 
transportation based on a written plan of care to 
eligible persons for two or more hours per day 
scheduled multiple times per week. These services 
are intended to improve the recipient's condition or 
to maintain an optimal level of functioning, as well 
as to ametiorate the recipient's disabilities or 
deficits by reducing the degree of impairment or 
dependency. Therapeutic consultation to service 
providers, family, and frtends of the client around 
implementation of the plan of care may be included 
as part of the services provided by the day health 
and rehabilitation program. The provider shall be 
licensed by DMHMRSAS as a Day Support Program. 
Specific components of day health and rehabilitation 
services include the following as needed: 

(I) Self-care and hygiene skills; 

(2) Eating and toilet training skills; 

(3) Task learning skills; 

( 4) Community resource utilization skills (e.g., 
training in time, telephone, basic computations with 
money, warning sign recognition, and personal 
identifications, etc.); 

(5) Environmental and behavior skills (e.g., training 
in punctuality, self-discipline, care of personal 
belongings and respect for property and in wearing 
proper clothing for the weather, etc.); 

(6) Medication management; 

(7) Travel and related training to and from the 
training sites and service and support activities; 
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(8) Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's 
functioning. 

b. There shall be two levels of day health and 
rehabilitation services: Level I and Level II. 

( 1) Level I services shall be provided to individuals 
who meet the basic program eligibility requirements. 

(2) Level II services may be provided to individuals 
who meet the basic program eligibility requirements 
and for whom one or more of the following 
indicators are present. 

(a) The individual requires physical assistance to 
meet basic personal care needs (toilet training, 
feeding, medical conditions that require special 
attention). 

(b) The individual has extensive disability-related 
difficulties and requires additional, ongoing support 
to fully participate in programming and to 
accomplish individual service goals. 

(c) The individual requires extensive personal care 
or constant supervision to reduce or eliminate 
behaviors which preclude full participation in 
programming. A formal, written behavioral program 
is required to address behaviors such as, but not 
limited to, severe depression, self injury, aggression, 
or self-stimulation. 

§ 14. Services for individuals age 65 or older in institutions 
for mental diseases. 

14a. Inpatient hospital services. 

Provided, no limitations. 

14b. Skilled nursing facility services. 

Provided, no limitations. 

14c. Intermediate care facility. 

Provided, no limitations. 

§ 15. Intermediate care services and intermediate care 
services lor institutions for mental disease and mental 
retardation. 

15a. Intermediate care facility services (other than such 
services in an institution lor mental diseases) for persons 
determined, in accordance with § 1902 (a)(3l)(A) of the 
Act, to be in need of such care. 

Provided, no limitations. 

l5b. Including such services in a public institution (or 
distinct part thereof) lor the mentally retarded or persons 
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with related conditions. 

Provided, no limitations. 

§ 16. Inpatient psychiatric facility services for individuals 
under 22 years of age. 

Not provided. 

§ 17. Nurse-midwife services. 

Covered services for the nurse midwife are defined as 
those services allowed under the licensure requirements of 
the state statute and as specified in the Code of Federal 
Regulations, i.e., maternity cycle. 

§ 18. Hospice care (in accordance with § 1905 (o) of the 
Act). 

A. Covered hospice services shall be defined as those 
services allowed under the provisions of Medicare law and 
regulations as they relate to hospice benefits and as 
specified in the Code of Federal Regulations, Title 42, Part 
418. 

B. Categories of care. 

As described for Medicare and applicable to Medicaid, 
hospice services shall entail the following four categories 
of daily care: 

1. Routine home care is at-home care that is not 
continuous. 

2. Continuous home care consists of at-home care that 
is predominantly nursing care and is provided as 
short-term crisis care. A registered or licensed 
practical nurse must provide care for more than half 
of the period of the care. Home health aide or 
homemaker services may be provided in addition to 
nursing care. A minimum of eight hours of care per 
day must be provided to qualify as continuous home 
care. 

3. Inpatient respite care is short-term inpatient care 
provided in an approved facility (freestanding hospice, 
hospital, or nursing facility) to relieve the primary 
caregiver(s) providing at-home care for the recipient. 
Respite care is limited to not more than five 
consecutive days. 

4. General inpatient care may be provided in an 
approved freestanding hospice, hospital, or nursing 
facility. This care is usually lor pain control or acute 
or chronic symptom management which cannot be 
successfully treated in another setting. 

C. Covered services. 

I. As required under Medicare and applicable to 
Medicaid, the hospice itself shall provide all or 
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substantially all of !be "core" services applicable for 
the terminal illness which are nursing care, physician 
services, social work, and counseling (bereavement, 
dietary, and spiritual). 

2. Other services applicable for the terminal illness 
!bat shall be available but are not considered "core" 
services are drugs and biologicals, home health alde 
and homemaker services, inpatient care, medical 
supplies, and occupational and physical therapies and 
speech-language pathology services. 

3. These other services may be arranged, such as by 
contractual agreement, or provided directly by the 
hospice. 

4. To be covered, a certification that !be individual is 
terminally ill shall have been completed by the 
physician and hospice services must be reasonable and 
necessary for the palliation or management of the 
terminal illness and related conditions. The individual 
must elect hospice care and a plan of care must be 
established before services are provided. To be 
covered, services shall be consistent witb the plan of 
care. Services not specifically documented in the 
patient's medical record as having been rendered will 
be deemed not to have been rendered and no 
coverage will be provided. 

5. All services shall be performed by appropriately 
qualified personnel, but it is the nature of the servke, 
rather than the qualification of the person who 
provides it, that determines the coverage category of 
the service. The following services are covered 
hospice services: 

a. Nursing care. Nursing care shall be provided by 
a registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed 
as a registered nurse. 

b. Medical social services. Medical social services 
shall be provided by a social worker who has at 
least a bachelor's degree from a school accredited 
or approved by the Council on Social Work 
Education, and who is working under !be direction 
of a physician. 

c. Physician services. Physician services shall be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his or 
her license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor 
of optometry, or a chiropractor. The hospice 
medical director or the physician member of the 
interdisciplinary team shall be a licensed doctor of 
medicine or osteopathy. 

d. Counseling services. Counseling services shall be 

provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Bereavement counseling consists 
of counseling services provided to the individual's 
family up to one year after the individual's deatb. 
Bereavement counseling is a required hospice 
service, but it is not reimbursable. 

e. Short-term inpatient care. Short-term inpatient 
care may be provided in a participating hospice 
inpatient unit, or a participating hospital or nursing 
facility. General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also 
be furnished to provide respite for the individual's 
family or other persons caring for the individual at 
home. 

f. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are 
part of the written plan of care. 

g. Drugs and biologicals. Only drugs used which are 
used primarily for the relief of pain and symptom 
control related to the individual's terminal illness 
are covered. 

h. Home health aide and homemaker services. 
Home health aides providing services to hospice 
recipients must meet the qualifications specified for 
home health aides by 42 CFR 484.36. Home health 
aides may provide personal care services. Aides 
may also perform household services to maintain a 
safe and sanitary environment in areas of the home 
used by the patient, such as changing the bed or 
light cleaning and laundering essential to the 
comfort and cleanliness of the patient. Homemaker 
services may include assistance in personal care, 
maintenance of a safe and healthy environment and 
services to enable the individual to carry out the 
plan of care. Home health aide and homemaker 
services must be provided under the general 
supervision of a registered nurse. 

i. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

D. Eligible groups. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the recipient must have a life expectancy of six 
months or less, have knowledge of the !liness and life 
expectancy, and elect to receive hospice services rather 
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than active treatment for the illness. Both the attending 
physician and the hospice medical director must certifY 
ihe life expectancy. The hospice must obtain the 
certification ihat an individual is terminally ill in 
accordance with the following procedures: 

l. For the first 90-day period of hospice coverage, the 
hospice must obtain, within two calendar days alter 
the period begins, a writien certification statement 
signed by the medical director of the hospice or the 
physician member of the hospice interdisciplinary 
group and the individual's attending physician if the 
individual bas an attending physician. For the initial 
90-day period, if the hospice cannot obtain written 
certifications within two calendar days, it must obtain 
oral certifications within two calendar days, and 
written certifications no later than eight calendar days 
after the period begins. 

2. For any subsequent 90-day or 30-day period or a 
subsequent extension period during the individual's 
lifetime, the hospice must obtain, no later than two 
calendar days after the beginning of that period, a 
written certification statement prepared by the 
medical director of the hospice or ihe physician 
member of the hospice's interdisciplinary group. The 
certification must include the statement that the 
individual's medical prognosis is that his or her life 
expectancy is six months or less and the signature(s) 
of the pbysician(s). The hospice must maintain the 
certification statemenis. 

§ 19. Case management services for high-risk pregnant 
women and children up to age 1, as defined in 
Supplement 2 to Attachment 3.1-A in accordance with § 
1915(g)(1) of the Act. 

Provided, with limitations. See Supplement 2 for detail. 

§ 20. Extended services to pregnant women. 

20a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

20b. Services for any other medical conditions that may 
complicate pregnancy. 

The same limitations on all covered services apply to 
ihis group as to all other recipient groups. 

§ 21. Any other medical care and any oiher type of 
remedial care recognized under state law, specified by the 
Secretary of Healih and Human Services. 

21a. Transportation. 

Transportation services are provided to Virginia 
Medicaid recipients to ensure that they have necessary 
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access to and from providers of all medical services. Both 
emergency and nonemergency services are covered. The 
single state agency may enter into contracts with friends 
of recipients, nonprofit private agencies, and public 
carriers to provide transportation to Medicaid recipients. 

21b. Services of Christian Science nurses. 

Not provided. 

21c. Care and services provided in Christian Science 
sanitoria. 

Provided, no limitations. 

21d. Skilled nursing facility services for patienis under 
21 years of age. 

Provided, no limitations. 

21e. Emergency hospital services. 

Provided, no limitations. 

21f. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
provided by a qualified person under supervision of a 
registered nurse. 

Not provided. 

§ 22. Emergency Services for Aliens. 

A. No payment shall be made for medical assistance 
furnished to an alien who is not lawfully admitted for 
permanent residence or otherwise permanently residing in 
the United States under color of law unless such services 
are necessary for the treatment of an emergency medical 
condition of the alien. 

B. Emergency services are defined as: 

Emergency treatment of accidental injury or medical 
condition (including emergency labor and delivery) 
manifested by acute symptoms of sufficient severity 
(including severe pain) such that the absence of 
immediate medical/surgical attention could reasonably be 
expected to result in: 

1. Placing the patient's health in serious jeopardy; 

2. Serious impairment of bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

C. Medicaid eligibility and reimbursement is conditional 
upon review of necessary documentation supporting the 
need for emergency services. Services and inpatient 
Iengihs of stay cannot exceed the limiis established for 
other Medicaid recipients. 
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D. Claims for conditions which do not meet emergency 
criteria for treatment in an emergency room or for acute 
care hospital admissions for intensity of service or severity 
of illness will be denied reimbursement by tbe Department 
of Medical Assistance Services. 

VR 480-02-3.1300. Standards Established and Methods 
Used to Assure High Quality Care. 

The following is a description of the standards and the 
methods that will be used to assure that the medical and 
remedial care and services are .of high quality: 

§ I. Institutional care will be provided by facilities 
qualified to participate in Title XVIII and/or Title XIX. 

§ 2. Utilization control. 

A. General acute care hospitals. 

1. The Commonwealth of Virginia is required by state 
law to take affirmative action on all hospital stays 
that approach 15 days. It is a requirement that the 
hospitals submit to the Department of Medical 
Assistance Services complete information on all 
hospital stays where there is a need to exceed 15 
days. The various documents which are submitted are 
reviewed by professional program staff, including a 
physician who determines if additional hospitalization 
is indicated. This review not only serves as a 
mechanism for approving additional days, but allows 
physicians on the Department of Medical Assistance 
Services' staff to evaluate patient documents and give 
the Program an insight into the quality of care by 
individual patient. In addition, hospital representatives 
of the Medical Assistance Program visit hospitals, 
review the minutes of the Utilization Review 
Committee, discuss patient care, and discharge 
planning. 

2. In each case for which payment for inpatient 
hospital services, or inpatient mental hospital services 
is made under the State Plan: 

a. A physician must certify at the time of admission, 
or if later, the time the individual applies for 
medical assistance under the State Plan !bat the 
individual requires inpatient hospital or mental 
hospital care. 

b. The physician, or physician assistant under the 
supervision of a physician, must recertify, at least 
every 60 days, that patients continue to require 
inpatient hospital or mental hospital care. 

c. Such services were furnished under a plan 
established and periodically reviewed and evaluated 
by a physician for inpatient hospital or mental 
hospital services. 

B. Long-stay acute care hospitals (nonmental hospitals). 

I. Services for adults in long-stay acute care hospitals. 
The population to be served includes individuals 
requiring mechanical ventilation, ongoing intravenous 
medication or nutrition administration, comprehensive 
rehabilitative therapy services and individuals with 
communicable diseases requiring universal or 
respiratory precautions. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care 
hospital placement, and any additional information 
that justifies the need for intensive services. 
Physician certification must accompany the request. 
Periods of care not authorized by DMAS shall not 
be approved for payment. 

b. These individuals must have long-term health 
conditions requiring close medical supervision, the 
need for 24-hour licensed nursing care, and the 
need for specialized services or equipment needs. 

c. At a minimum, these individuals must require 
physician visits at least once weekly, licensed 
nursing services 24 hours a day (a registered nurse 
whose sole responsibility is the designated unit must 
be on the nursing unit 24 hours a day on which the 
resident resides), and coordinated multidisciplinary 
team approach to meet needs that must include 
daily therapeutic leisure activities. 

d. In addition, the individual must meet at least one 
of the following requirements: 

(I) Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (!bat has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

(3) The individual must require at least one of the 
following special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 
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(c) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requmng debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); or 

(f) Ongoing management of multiple unstable 
ostomies (a single ostomy does not constitute a 
requirement for special care) requiring frequent 
care (i.e. suctioning every hour; stabilization of 
feeding; stabilization of elimination, etc.). 

e. Utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the 
individuals' medical records as having been 
rendered shall be deemed not to have been 
rendered and no coverage shall be provided. 

f. When the individual no longer meets long-stay 
acute care hospital criteria or requires services that 
!be facility is unable to provide, then the individual 
must be discharged. 

2. Services to pediatric/adolescent patients in long-stay 
acute care hospitals. The population to be served shall 
include children requiring mechanical ventilation, 
ongoing intravenous medication or nutrition 
administration, daily dependence on device-based 
respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.), comprehensive rehabilitative 
therapy services, anct those children having 
communicable diseases reqmrmg universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.) and with terminal illnesses. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of !be need for long-stay acute care, 
and any additional information that justifies the 
need for intensive services. Periods of care not 
authorized by DMAS shall not be approved for 
payment. 

b. The child must have ongoing health conditions 
requiring close medical supervision, the need for 
24-hour licensed nursing supervision, and the need 
for specialized services or equipment. The recipient 
must be age 21 or under. 
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c. The child must minimally require physician visits 
at least once weekly, licensed nursing services 24 
hours a day (a registered nurse whose sole 
responsibility is that nursing unit must be on the 
unit 24 hours a day on which the child is residing), 
and a coordinated multidisciplinary team approach 
to meet needs. 

d. In addition, the child must meet one of the 
following requirements: 

(I) Must require two out of three of the following 
physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, five days 
per week, lor a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

(3) Must require at least one of the following 
special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(c) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requiring debridement, 
irrigation, packing, etc. more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second· or third-degree burns 
covering more than 10% of the body); 

(f) Ostomy care requiring services by a licensed 
nurse; 

(g) Services required for terminal care. 

e. In addition, the long-stay acute care hospital must 
provide for the educational and habilitative needs of 
the child. These services must be age appropriate, 
must meet state educational requirements, and must 
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be appropriate to the child's cognitive level. Services 
must also be individualized to meet the child's 
specific needs and must be provided in an organized 
manner that encourages the child's participation. 
Services may include, but are not limited to, school, 
active treatment for mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 

f. Utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

g. When the resident no longer meets long-stay 
hospital criteria or requires services that the facility 
is unable to provide, the resident must be 
discharged. 

C. Nursing facilities. 

1. Long-term care of residents In nursing facilities will 
be provided in accordance with federal law using 
practices and procedures that are based on the 
resident's medical and social needs and requirements. 

2. Nursing facilities must conduct initially and 
periodically a comprehensive, accurate, standardized, 
reproducible assessment of each resident's functional 
capacity. This assessment must be conducted no later 
than 14 days after the date of admission and promptly 
after a significant change in the resident's physical or 
mental condition. Each resident must be reviewed at 
least quarterly, and a complete assessment conducted 
at least annually. 

3. The Department of Medical Assistance Services 
shall conduct at least annually a validation survey of 
the assessments completed by nursing facilities to 
determine that services provided to the residents are 
medically necessary and that needed services are 
provided. The survey will be composed of a sample of 
Medicaid residents and will Include review of both 
current and closed medical records. 

4. Nursing facilities must submit to the Department of 
Medical Assistance Services resident assessment 
information at least every six months for utilization 
review. If an assessment completed by the nursing 
facility does not reflect accurately a resident's 
capability to perform activities of daily living and 
significant impairments in functional capacity, then 
reimbursement to nursing facilities may be adjusted 
during the next quarter's reimbursement review. Any 
individual who willfully and knowingly certifies (or 
causes another individual to certify) a material and 
false statement in a resident assessment is subject to 

civil money penalties. 

5. In order for reimbursement to be made to the 
nursing facility for a recipient's care, the recipient 
must meet nursing facility criteria as described in 
Supplement 1 to Attachment 3.1-C, Part 1 (Nursing 
Facility Criteria). 

In order for reimbursement to be made to the nursing 
facility for a recipient requiring specialized care, the 
recipient must meet specialized care criteria as 
described in Supplement 1 to Attachment 3.1-C, Part 2 
(Adult Specialized Care Criteria) or Part 3 
(Pediatric/ Adolescent Specialized Care Criteria). 
Reimbursement for specialized care must be 
preauthorized by the Department of Medical 
Assistance Services. In addition, reimbursement to 
nursing facilities for residents requiring specialized 
care will only be made on a contractual basis. Further 
specialized care services requirements are set forth 
below. 

In each case for which payment for nursing facility 
services is made under the State Plan, a physician 
must recommend at the time of admission or, if later, 
the time at which the Individual applies for medical 
assistance under the State Plan that the individual 
requires nursing facility care. 

6. For nursing facilities, a physician must approve a 
recommendation that an individual be admitted to a 
facility. The resident must be seen by a physician at 
least once every 30 days for the first 90 days after 
admission, and at least once every 60 days thereafter. 
At the option of the physician, required visits after the 
initial visit may alternate between personal visits by 
the physician and visits by a physician assistant or 
nurse practitioner. 

7. When the resident no longer meets nursing facility 
criteria or requires services that the nursing facility is 
unable to provide, then the resident must be 
discharged. 

8. Specialized care services. 

a. Providers must be nursing facilities certified by 
the Division of Licensure and Certification, State 
Department of Health, and must have a current 
signed participation agreement with the Department 
of Medical Assistance Services to provide nursing 
facility care. Providers must agree to provide care 
to at least four residents who meet the specialized 
care criteria for children/adolescents or adults. 

b. Providers must be able to provide the following 
specialized services to Medicaid specialized care 
recipients: 

(1) Physician visits at least once weekly; 
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(2) Skilled nursing services by a registered nurse 
available 24 hours a day; 

(3) Coordinated multidisciplinary team approach to 
meet the needs of the resident; 

( 4) For residents under age 21, provtsiOn for the 
educational and habilitative needs of the child; 

(5) For residents under age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of six sessions each day, 15 minutes per 
session, five days per week; 

(6) For residents over age 21 who require two of 
three rehabilitative servtces (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of four sessions per day, 30 minutes per 
session, five days a week; 

(7) Ancillary services related to a plan of care; 

(8) Respiratory therapy services by a board-certified 
therapist (lor ventilator patients, these services must 
be available 24 hours per day); 

(9) Psychology services by a board-certified 
psychologist or by a licensed clinical social worker 
under the direct supervision of a licensed clinical 
psychologist or a licensed psychologist clinical 
related to a plan of care; 

(10) Necessary durable medical equipment and 
supplies as required by the plan of care; 

(I!) Nutritional elements as required; 

(12) A plan to assure that specialized care residents 
have the same opportunity to participate in 
integrated nursing facility activities as other 
residents; 

(13) Nonemergency transportation; 

(!4) Discharge planning; 

(15) Family or caregiver training; and 

(!£) Infection control. 

D. intermediate Care Facilities for the Mentally 
Retarded ~ (ICF/MR) and Institutions for Mental 
Disease (!MD). 

l. With respect to each Medicaid-eligible resident in 
an FMR ICF/MR or !MD in Virginia, a written plan of 
care must be developed prior to admission to or 
authorization of benefits in such facility, and a regular 

Vol. 10, Issue 7 

1673 

Proposed Regulations 

program of independent professional review (including 
a medical evaluation) shall be completed periodically 
for such services. The purpose of the review is to 
determine: the adequacy of the services available to 
meet his current health needs and promote his 
maximum physical well being; the necessity and 
desirability of his continued placement in the facility; 
and the feasibility of meeting his health care needs 
through alternative institutional or noninstitutional 
services. Long-term care of residents in such facilities 
will be provided in accordance with federal law that 
is based on the resident's medical and social needs 
and requirements. 

2. With respect to each intermediate care FMR or 
!MD, periodic on-site inspections of the care being 
provided to each person receiving medical assistance, 
by one or more independent professional review teams 
(composed of a physician or registered nurse and 
other appropriate health and social service personnel), 
shall be conducted. The review shall include, with 
respect to each recipient, a determination of the 
adequacy of the services available to meet his current 
health needs and promote his maximum physical 
well-being, the necessity and desirability of continued 
placement in the facility, and the feasibility of 
meeting his health care needs through alternative 
institutional or noninstitutional services. Full reports 
shall be made to the state agency by the review team 
of the findings of each inspection, together with any 
recommendations. 

3. In order for reimbursement to be made to a 
facility for the mentally retarded, the resident must 
meet criteria for placement in such facility as 
described in Supplement l, Part 4, to Attachment 3.1-C 
and the facility must provide active treatment lor 
mental retardation. 

4. In each case for which payment for nursing facility 
services for the mentally retarded or institution for 
mental disease services is made under the State Plan: 

a. A physician must certify for each applicant or 
recipient that inpatient care is needed in a facility 
for the mentally retarded or an institution for 
mental disease. The certification must be made at 
the time of admission or, if an individual applies for 
assistance while in the facility, before the Medicaid 
agency authorizes payment; and 

b. A physician, or physician assistant or nurse 
practitioner acting within the scope of the practice 
as defined by state law and under the supervision of 
a physician, must recertify for each applicant at 
least every 365 days that services are needed in a 
facility for the mentally retarded or institution for 
mental disease. 

5. When a resident no longer meets criteria for 
facilities for the mentally retarded or an institution 
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for mental disease or no longer requires active 
treatment in a facility for the mentally retarded, then 
the resident must be discharged. 

E. Psychiatric services resulting from an EPSDT 
screening. 

Consistent with the Omnibus Budget Reconciliation Act 
of 1989 § 6403 and § 4b to Attachment 3.1 A & B 
Supplement l, psychiatric services shall be covered, based 
on their prior authorization of medical need, for 
individuals younger than 21 years of age when the need 
tor such services has been identified in a screening as 
defined by the Early and Periodic Screening, Diagnosis, 
and Treatment (EPSDT) program. The following utilization 
control requirements shall be met before preauthorization 
of payment for services can occur. 

l. Definitions. The following words and terms, when 
used in the context of these regulations, shall have the 
following meaning, unless the context clearly indicates 
otherwise: 

"Admission" means the prov1s10n of services that 
are medically necessary and appropriate, and there 
is a reasonable expectation the patient will remain 
at least overnight and occupy a bed. 

"CFR" means the Code of Federal Regnlations. 

"Psychiatric services resulting from an EPSDT 
screening" means services rendered upon admission 
to a psychiatric hospital. 

"DMHMRSAS" means the Department of Mental 
Health, Mental Retardation and Substance Abuse 
Services. 

"DMAS" means the Department of Medical 
Assistance Services. 

"JCAHO" means Joint Commission on Accreditation 
o! Hospitals. 

"Medical necessity" means that the use of the 
hospital setting under the direction of a physician 
bas been demonstrated to be necessary to provide 
such services in lieu of other treatment settings and 
the services can reasonably be expected to improve 
the recipient's condition or to prevent further 
regression so that the services will no longer be 
needed. 

"VDH" means the Virginia Department of Health. 

2. It shall be documented that treatment is medically 
necessary and that the necessity was identified as a 
result of an EPSDT screening. Required patient 
documentation shall include, but not be limited to, the 
following: 

a. Copy of the screening report showing the 
identification of the need for further psychiatric 
diagnosis and possible treatment. 

b. Copy of supporting diagnostic medical 
documentation showing the diagnosis that supports 
the treatment recommended. 

c. For admissio.n to a psychiatric hospital, for 
psychiatric services resulting from an EPSDT 
screening, certification of the need for services by 
an interdisciplinary team meeting the requirements 
of 42 CFR §§ 441.153 or 441.156 that: 

(I) Ambulatory care resources available in the 
community do not meet the recipient's treatment 
needs; 

(2) Proper treatment of the recipient's psychiatric 
condition requires admission to a psychiatric hospital 
under the direction of a physician; and 

(3) The services can reasonably be expected to 
improve the recipient's condition or prevent further 
regression so that the services will no longer be 
needed, consistent with 42 CFR § 441.152. 

3. The absence of any of the above required 
documentation shall result in DMAS' denial of the 
requested preauthorization. 

4. Providers of psychiatric services resulting from an 
EPSDT screening must: 

a. Be a psychiatric hospital accredited by JCAHO; 

b. Assure that services are provided under the 
direction of a physician; 

c. Meet the requirements in 42 CFR Pari 441 
Subpart D; 

d. Be enrolled in the Commonwealth's Medicaid 
program for the specific purpose of providing 
psychiatric services resulting from an EPSDT 
screening. 

F. Home health services. 

l. Home health services which meet the standards 
prescribed for participation under Title XVIII will be 
supplied. 

2. Home health services shall be provided by a 
licensed home health agency on a part-time or 
intermittent basis to a homebound recipient in his 
place of residence. The place of residence shall not 
include a hospital or nursing facility. Home health 
services must be prescribed by a physician and be 
part of a written plan of care utilizing the Home 
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Health Certification and Plan of Treatment forms 
which the physician shall review at least every 62 
days. 

3. Except in limited circumstances described in 
subdivision 4 below, to be eligible for home health 
services, the patient must be essentially homebound. 
The patient does not have to be bedridden. Essentially 
homebound shall mean: 

a. The patient is unable to leave home without the 
assistance of others or the use of special equipment; 

b. The patient has a mental or emotional problem 
which is manifested in part by refusal to leave the 
home environment or is of such a nature that it 
would not be considered safe for him to leave home 
unattended; 

c. The patient is ordered by the physician to restrict 
activity due to a weakened condition following 
surgery or heart disease of such severity that stress 
and physical activity must be avoided; 

d. The patient has an active communicable disease 
and the physician quarantines the patient. 

4. Under the following conditions, Medicaid will 
reimburse !or home health services when a patient is 
not essentially homebound. When home health services 
are provided because of one of the following reasons, 
an explanation must be included on the Home Health 
Certification and Plan of Treatment forms: 

a. When the combined cost of transportation and 
medical treatment exceeds the cost of a home 
health services visit; 

b. When the patient cannot be depended upon to go 
to a physician or clinic for required treatment, and, 
as a result, the patient would in all probability have 
to be admitted to a hospital or nursing facility 
because of complications arising from the lack of 
treatment; 

c. When the visits are for a type of instruction to 
the patient which can better be accomplished in the 
home setting; 

d. When the duration of the treatment is such that 
rendering it outside the home is not practical. 

5. Covered services. Any one of the following services 
may be o!!ered as the sole home health service and 
shall not be contingent upon the provision of another 
service. 

a. Nursing services, 

b. Home health aide services, 
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c. Physical therapy services, 

d. Occupational therapy services, 

e. Speech-language pathology services, or 

f. Medical supplies, equipment, and appliances 
suitable for use in the home. 

6. General conditions. The following general conditions 
apply to reimbursable home health services. 

a. The patient must be under the care of a 
physician who is legally authorized to practice and 
who is acting within the scope of his or her license. 
The physician may be the patient's private physician 
or a physician on the staff of the home health 
agency or a physician working under an 
arrangement with the institution which is the 
patient's residence or, if the agency is 
hospital-based, a physician on the hospital or agency 
staff. 

b. Services shall be furnished under a written plan 
of care and must be established and periodically 
reviewed by a physician. The requestect services or 
items must be necessary to carry out the plan of 
care and must be related to the patient's condition. 
The written plan of care shall appear on the Home 
Health Certification and Plan of Treatment forms. 

c. A physician recertification shall be required at 
intervals of at least once every 62 days, must be 
signed and dated by the physician who reviews the 
plan of care, and should be obtained when the plan 
of care is reviewed. The physician recertification 
statement must indicate the continuing need for 
services and should estimate how long home health 
services will be needed. Recertifications must 
appear on the Home Health Certification and Plan 
of Treatment forms. 

d. The physician orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the 
plan of care, and indicate the frequency and 
duration for services. 

e. The physician orders for durable medical 
equipment and supplies shall include the specific 
item identification including all modifications, the 
number of supplies needed monthly, and an estimate 
of how long the recipient will require the use of the 
equipment or supplies. All durable medical 
equipment or supplies requested must be directly 
related to the physician's plan of care and to the 
patient's condition. 

f. A written physician's statement located in the 
medical record must certify that: 
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(I) The home health services are required because 
the individual is confined to his or her home 
(except when receiving outpatient services); 

(2) The patient needs licensed nursing care, home 
health aide services, physical or occupational 
therapy, speech-language pathology services, or 
durable medical equipment and/or supplies; 

(3) A plan lor furnishing such services to the 
individual has been established and is periodically 
reviewed by a physician; .and 

( 4) These services were furnished while the 
individual was under the care of a physician. 

g. The plan of care shall contain at least the 
following information: 

(I) Diagnosis and prognosis, 

(2) Functional limitations, 

(3) Orders for nursing or other therapeutic services, 

( 4) Orders for medical supplies and equipment, 
when applicable 

(5) Orders for home health aide services, when 
applicable, 

(6) Orders !or medications and treatments, when 
applicable, 

(7) Orders for special dietary or nutritional needs, 
when applicable, and 

(8) Orders for medical tests, when applicable, 
including laboratory tests and x-rays 

6. utilization review shall be performed by DMAS to 
determine i! services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in patients' 
medical records as having been rendered shall be 
deemed not to have been rendered and no 
reimbursement shall be provided. 

7. All services furnished by a home health agency, 
whether provided directly by the agency or under 
arrangements with others, must be performed by 
appropriately qualified personnel. The following 
criteria shall apply to the provision of home health 
services: 

a. Nursing services. Nursing services must be 
provided by a registered nurse or by a licensed 
practical nurse under the supervision of a graduate 
of an approved school of professional nursing and 
who is licensed as a registered nurse. 

b. Home health aide services. Home health aides 
must meet the qualifications specified for home 
health aides by 42 CFR 484.36. Home health aide 
services may include assisting with personal hygiene, 
meal preparation and feeding, walking, and taking 
and recording blood pressure, pulse, and respiration. 
Home health aide services must be provided under 
the general supervision of a registered nurse. A 
recipient may not receive duplicative home health 
aide and personal care aide services. 

c. Rehabilitation services. Services shall be specific 
and provide effective treatment for patients' 
conditions in accordance with accepted standards of 
medical practice. The amount, frequency, and 
duration of the services shall be reasonable. 
Rehabilitative services shall be provided with the 
expectation, based on the assessment made by 
physicians of patients' rehabilitation potential, that 
the condition of patients will improve siguificantly in 
a reasonable and generally predictable period of 
time, or shall be necessary to the establishment of a 
sale and effective maintenance program required in 
connection with the specific diagnosis. 

(l) Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed 
consultation with a physical therapist licensed by the 
Board of Medicine. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a physical therapist 
licensed by the Board of Medicine, or a physical 
therapy assistant who is licensed by the Board of 
Medicine and is under tile direct supervision of a 
physical therapist licensed by the Board of 
Medicine. When physical therapy services are 
provided by a qualified physical therapy assistant, 
such services shall be provided under the 
supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 
30 days. This visit shall not be reimbursable. 

(2) Occupational therapy services shall be directly 
and specifically related to an active written care 
plan designed by a physician after any needed 
consultation with an occupational therapist registered 
and certified by the American Occupational Therapy 
Certification Board. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by an occupational therapist 
registered and certified by the American 
Occupational Therapy Certification Board, or an 
occupational therapy assistant who is ceriified by 
the American Occupational Therapy Certification 
Board under the direct supervisiOn of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant, such 
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services shall be provided under the supervtswn of 
a qualified occupational therapist who makes an 
onsite supervisory visit at least once every 30 days. 
This visit shall not be reimbursable. 

(3) Speech-language pathology services shall be 
directly and specifically related to an active written 
care plan designed by a physician after any needed 
consultation with a speech-language pathologist 
licensed by the Board of Audiology and 5peeell 
Speech·Language Pathology. The services shall be of 
a level of complexity and sophistication, or the 
condition of the patient shall be of a nature that the 
services can only be performed by a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology. 

d. Durable medical equipment and supplies. Durable 
medical equipment, supplies, or appliances must be 
ordered by the physician, be related to the needs of 
the patient, and included on the plan of care. 
Treatment supplies used for treatment during the 
visit are included in the visit rate. Treatment 
supplies left in the home to maintain treatment 
alter the visits shall be charged separately. 

e. A visit shall be defined as the duration of time 
that a nurse, home health aide, or rehabilitation 
therapist is with a client to provide services 
prescribed by a physician and that are covered 
home health services. Visits shall not be defined in 
measurements or increments of time. 

G. Optometrists' services are limited to examinations 
(refractions) after preauthorization by the state agency 
except for eyeglasses as a result of an Early and Periodic 
Screening, Diagnosis, and Treatment (EPSDT). 

H. In the broad category of Special Services which 
includes nonemergency transportation, all such services for 
recipients will require preauthorization by a local health 
department. 

!. Standards in other specialized high quality programs 
such as the program of Crippled Children's Services will 
be incorporated as appropriate. 

J. Provisions will be made for obtaining recommended 
medical care and services regardless of geographic 
boundaries. 

. ' . 
PART I. 

INTENSIVE PHYSICAL REHABILITATIVE SERVICES. 

§ !.!. A patient qualifies for intensive inpatient or 
outpatient rehabilitation if: 

A. Adequate treatment of his medical condition requires 
an intensive rehabilitation program consisting of a 
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multi-disciplinary coordinated team approach to improve 
his ability to function as independently as possible; and 

B. It has been established that the rehabilitation 
program cannot be safely and adequately carried out in a 
less intense setting. 

§ 1.2. In addition to the initial disability requirement, 
participants shall meet the following criteria: 

A. Require at least two of the listed therapies in 
addition to rehabilitative nursing: 

l. Occupational Therapy 

2. Physical Therapy 

3. Cognitive Rehabilitation 

4. Speech-Language Therapy 

B. Medical condition stable and compatible with an 
active rehabilitation program. 

PART II. 
INPATIENT ADMISSION AUTHORIZATION. 

§ 2.1. Within 72 hours of a patient's admission to an 
intensive rehabilitation program, or within 72 hours of 
notification to the facility of the patient's Medicaid 
eligibility, the facility shall notify the Department of 
Medical Assistance Services in writing of the patient's 
admission. This notification shall include a description of 
the admitting diagnoses, plan of treatment, expected 
progress and a physician's certification that the patient 
meets the admission criteria. The Department of Medical 
Assistance Services will make a determination as to the 
appropriateness of the admission for Medicaid payment 
and notify the facility of its decision. If payment is 
approved, the Department will establish and notify the 
facility of an approved length of stay. Additional lengths of 
stay shall be requested in writing and approved by the 
Department. Admissions or lengths of stay not authorized 
by the Department of Medical Assistance Services will not 
be approved for payment. 

PART Ill. 
DOCUMENTATION REQUIREMENTS. 

§ 3.1. Documentation of rehabilitation services shall, at a 
minimum: 

A. Describe the clinical signs and symptoms of the 
patient necessitating admission to the rehabilitation 
program; 

B. Describe any prior treatment and attempts to 
rehabilitate the patient; 

C. Document an accurate and complete chronological 
picture of the patient's clinical course and progress in 
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treatment; 

D. Document that a 
treatment plan specifically 
been developed; 

multi-disciplinary coordinated 
designed for the patient has 

E. Document in detail all treatment rendered to the 
patient In accordance with the plan with specific attention 
to frequency, duration, modality, response to treatment, 
and identify who provided such treatment; 

F. Document each change ·in each of the patient's 
conditions; 

G. Describe responses to and the outcome of treatment; 
and 

H. Describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the patient's 
discharge destination. 

§ 3.2. Services not specifically documented in the patient's 
medical record as having been rendered will be deemed 
not to have been rendered and no reimbursement will be 
provided. 

PART IV. 
INPATIENT REHABILITATION EVALUATION. 

§ 4.1. For a patient with a potential for physical 
rehabilitation lor which an outpatient assessment cannot be 
adequately performed, an intensive evaluation of no more 
than seven calendar days will be allowed. A 
comprehensive assessment will be made of the patient's 
medical condition, functional limitations, prognosis, possible 
need for corrective surgery, attitude toward rehabilitation, 
and the existence of any social problems affecting 
rehabilitation. After these assessments have been made, 
the physician, in consultation with the rehabilitation team, 
shall determine and justify the level of care required to 
achieve the stated goals. 

§ 4.2. !! during a previous hospital stay an individual 
completed a rehabilitation program for essentially the 
same condition for which inpatient hospital care is now 
being considered, reimbursement for the evaluation will 
not be covered unless there is a justifiable intervening 
circumstance which necessitates a re..evaluation. 

§ 4.3. Admissions for evaluation and/or training for solely 
vocational or educational purposes or for developmental or 
behavioral assessments are not covered services. 

PART V. 
CONTINUING EVALUATION. 

§ 5.1. Team conferences shall be held as needed but at 
least every two weeks to assess and document the patient's 
progress or problems impeding progress. The team shall 
periodically assess the validity of the rehabilitation goals 

established at the time of the initial evaluation, and make 
appropriate adjustments in the rehabilitation goals and the 
prescribed treatment program. A review by the various 
team members of each others' notes does not constitute a 
team conference. A summary of the conferences, noting 
the team members present, shall be recorded in the 
clinical record and reflect the reassessments of the various 
contributors. 

§ 5.2. Rehabilitation care is to be terminated, regardless of 
the approved length of stay, when further progress toward 
the established rehabilitation goal is unlikely or further 
rehabilitation can be achieved in a less intensive setting. 

§ 5.3. Utilization review shall be performed to determine 
if services are appropriately provided and to ensure that 
the services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no reimbursment shall be provided. 

PART VI. 
THERAPEUTIC FURLOUGH DAYS. 

§ 6.1. Properly documented medical reasons for furlough 
may be included as part of an overall rehabilitation 
program. Unoccupied beds (or days) resulting from an 
overnight therapeutic furlough will not be reimbursed by 
the Department of Medical Assistance Services. 

PART Vll. 
DISCHARGE PLANNING. 

§ 7.1. Discharge planning shall be an integral part of the 
overall treatment plan which is developed at the time of 
admission to the program. The plan shall identify the 
anticipated improvements in functional abilities and the 
probable discharge destination. The patient, unless unable 
to do so, or the responsible party shall participate in the 
discharge planning. Notations concerning changes in the 
discharge plan shall be entered into the record at least 
every two weeks, as a part of the team conference. 

PART VIII. 
REHABILITATION SERVICES TO PATIENTS. 

§ 8.1. Rehabilitation services are medically prescribed 
treatment for improving or restoring functions which have 
been impaired by illness or injury or, where function has 
been permanently lost or reduced by illness or injury, to 
improve the individual's ability to perform those tasks 
required for independent functioning. The rules pertaining 
to them are: 

A. Rehabilitative nursing. 

Rehabilitative nursing requires education, training, or 
experience that provides special knowledge and clinical 
skills to diagnose nursing needs and treat individuals who 
have health problems characterized by alteration in 
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cognitive and functional ability. 

Rehabilitative nursing are those services furnished a 
patient which meet all of the following conditions: 

!. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after any needed consultation with a 
registered nurse who is experienced in rehabilitation; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
o! a nature that the services can only be performed 
by a registered nurse or licensed professional nurse, 
nursing assistant, or rehabilitation technician under the 
direct supervision of a registered nurse who is 
experienced in rehabilitation; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The service shaH be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice and 
include the intensity of rehabilitative nursing services 
which can only be provided in an intensive 
rehabilitation setting. 

B. Physical therapy. 

Physical therapy services are those services furnished a 
patient which meet all of the following conditions: 

l. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician alter any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

20 The services shall be of a level of complexity and 
sophistication, or the condition of tbe patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and under the 
direct supervision of a qualified physical therapist 
licensed by the Board of Medicine; 

3, The services shall be provided with the expectation, 
based on the assessment made by the physician of tbe 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 
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4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of tbe services shall be reasonable. 

C. Occupational therapy. 

Occupational therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation witb an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board or an occupational therapy assistant certified by 
the American Occupational Therapy Certification 
Board under the direct supervision o! a qualified 
occupational therapist as defined above; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

D. Speech-language therapy. 

Speech-language therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a speech-language pathologist licensed by the Board 
of Audiology and Speech-Language Pathology; 
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3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. ... 

E. Cognitive rehabilitation. 

Cognitive rehabilitation services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician alter any needed consultation with a 
clinical psychologist experienced in working with the 
neurologically impaired and licensed by the Board of 
Medicine; 

2. The services shall be o! a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be rendered 
alter a neuropsychological evaluation administered by 
a clinical psychologist or physician experienced in the 
administration of neuropsychological assessments and 
licensed by the Board of Medicine and in accordance 
with a plan of care based on the findings of the 
neuropsychological evaluation; 

3. Cognitive rehabilitation therapy services may be 
provided by occupational therapists, speech-language 
pathologists, and psychologists who have experience in 
working with the neurologically impaired when 
provided under a plan recommended and coordinated 
by a physician or clinical psychologist licensed by the 
Board of Medicine; 

4. The cognitive rehabilitation services shall be an 
integrated part of the total patient care plan and shall 
relate to information processing deficits which are a 
consequence of and related to a neurologic event; 

5. The services include activities to improve a variety 
of cognitive functions such as orientation, 
attention/concentration, reasoning, memory, 
discrimination and behavior; and 

6. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 

necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis. 

F. Psychology. 

Psychology services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified psychologist as required by state law or 
by a licensed clinical social worker under the direct 
supervision of a licensed clinical psychologist or a 
licensed psychologist clinical ; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

G. Social work. 

Social work services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified social worker as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
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with accepted standards of practice; this includes the 
requirement tlltat the amount, frequency and duration 
o! the services shall be reasonable. 

H. Recreational therapy. 

Recreational therapy are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services are performed as an 
integrated part of a comprehensive rehabilitation plan 
of care by a recreation therapist certified with the 
National Council for Therapeutic Recreation at the 
professional level; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

l. Prosthetic/orthotic services. 

!. Prosthetic services furnished to a patient include 
prosthetic devices that replace all or part of an 
external body member, and services necessary to 
design the device, including measuring, fitting, and 
instructing tlle patient in its use; 

2. Orthotic device services furnished to a patient 
include orthotic devices that support or align 
extremities to prevent or correct deformities, or to 
improve functioning, and services necessary to design 
the device, including measuring, fitting and instructing 
the patient in its use; and 

3. Maxillofacial prosthetic and related dental services 
are those services that are specifically related to the 
improvement of oral function not to include routine 
oral and dental care. 

4. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after consultation with a prosthetist, 
orthotist, or a licensed, board eligible prosthodontist, 
certified in Maxillofacial prosthetics. 
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5. The services shall be provided with the expectation, 
based on the assessment made by physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and predictable period of time, or shall be necessary 
to establish an improved functional state of 
maintenance. 

6. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical and dental 
practice; this includes the requirement that the 
amount, frequency, and duration of the services be 
reasonable. 

J. Durable medical equipment. 

1. Durable medical equipment furnished the patient 
receiving approved covered rehabilitation services is 
covered when the equipment is necessary to carry out 
an approved plan of rehabilitation. A rehabilitation 
hospital or a rehabilitation unit of a hospital enrolled 
with Medicaid under a separate provider agreement 
for rehabilitative services may supply the durable 
medical equipment. The provision of the equipment is 
to be billed as an outpatient service. Medically 
necessary medical supplies, equipment and appliances 
shall be covered. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. Payment shall not be made for additional 
equipment or supplies unless the extended provision of 
services has been authorized by DMAS. All durable 
medical equipment is subject to justification of need. 
Durable medical equipment normally supplied by the 
hospital for inpatient care is not covered by this 
provision. 

2. Supplies, equipment, or appliances that are not 
covered for recipients of intensive physical 
rehabilitative services include, but are not limited to, 
the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners; 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office; 

c. Furniture or appliance not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales); 
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d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience, for example, an electric wheelchair 
plus a manual chair; cleansing wipes); 

e. Items and services which are not reasonable and 
necessary lor the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
mallormed body member (for example, 
over-tile-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and non-legend drugs); 

f. Horne or vehicle modifications; 

g. Items not suitable for or used primarily in the 
home setting (i.e., but not limited to, car seats, 
equipment to be used while at school); 

h. Equipment that the primary function is 
vocationally or educationally related (i.e., but not 
limited to, computers, environmental control devices, 
speech devices) environmental control devices, 
speech devices). 

PART IX. 
HOSPICE SERVICES. 

§ 9.!. Admission criteria. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician (if the individual has an atiending physician) 
and the hospice medical director must certify the life 
expectancy. 

§ 9.2. utilization review. 

Authorization for hospice services requires an initial 
preauthorization by DMAS and physician certification of 
life expectancy. utilization review will be conducted to 
determine if services were provided by the appropriate 
provider and to ensure that the services provided to 
Medicaid recipients are medically necessary and 
appropriate. Services not specifically documented in the 
patients' medical records as having been rendered shall be 
deemed not to have been rendered and no coverage shall 
be provided. 

§ 9.3. Hospice services are a medically directed, 
interdisciplinary program of palliative services for 
terminally ill people and their families, emphasizing pain 

and symptom control. The rules pertaining to them are: 

I. Nursing care. Nursing care must be provided by a 
registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed as 
a registered nurse. 

2. Medical social services. Medical social services must 
be provided by a social worker who has at least a 
bachelor's degree from a school accredited or 
approved by the Council on Social Work Education, 
and who is working under the direction of a 
physician. 

3. Physician services. Physician services must be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his license, 
and who is a doctor of medicine or osteopathy, a 
doctor of dental surgery or dental medicine, a doctor 
of podiatric medicine, a doctor of optometry, or a 
chiropractor. The hospice medical director or the 
physician member of the interdisciplinary team must 
be a licensed doctor of medicine or osteopathy. 

4. Counseling services. Counseling services must be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Counseling, including dietary 
counseling, may be provided both for the purpose of 
training the individual's family or other caregiver to 
provide care, and for the purpose of helping the 
individual and those cartng for him to adjust to the 
individual's approaching death. Bereavement counseling 
consists of counseling services provided to the 
individual's family up to one year after the 
individual's death. Bereavement counseling is a 
required hospice service, but it is not reimbursable. 

5. Short-term inpatient care. Shori-term inpatient care 
may be provided in a participating hospice inpatient 
unit, or a pariicipating hospital or nursing facility. 
General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also be 
furnished to provide respite for the individual's family 
or other persons caring for the individual at home. 

6. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are pari 
of the written plan of care. 

7. Drugs and biologicals. Only drugs which are used 
primarily for the relief of pain and symptom control 
related to the individual's terminal illness are covered. 

8. Home health aide and homemaker services. Home 
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health aides providing services to hospice recipients 
must meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aides may 
provide personal care services. Aides may also 
perform household services to maintain a safe and 
sanitary environment in areas o! the home used by 
the patient, such as changing the bed or light cleaning 
and laundering essential to the comfort and cleanliness 
of the patient. Homemaker services may include 
assistance in personal care, maintenance of a safe and 
healthy environment and services to enable the 
individual to carry out the plan of care. Home health 
aide and homemaker services must be provided under 
the general supervision of a registered nurse. 

9. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

PART X. 
COMMUNITY MENTAL HEALTH SERVICES. 

§ 10.!. utilization review general requirements. 

A On-site utilization reviews shall be conducted, at a 
minimum annually at each enrolled provider, by the state 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS). During each 
on-site review, an appropriate sample of the provider's 
total Medicaid population will be selected for review. An 
expanded review shall be conducted if an appropriate 
number of exceptions or problems are identified. 

B. The DMHMRSAS review shall include the following 
items: 

I. Medical or clinical necessity of the delivered 
service; 

20 The admission to service and level of care was 
appropriate; 

3. The services were provided by appropriately 
qualified individuals as defined in the Amount, 
Duration, and Scope of Services found in Attachment 
3.1 A and B, Supplement 1 § !3d Rehabilitative 
Services; and 

4. Delivered services as documented are consistent 
with recipients' Individual Service Plans, invoices 
submitted, and specified service limitations. 

§ 10.2. Mental health services utilization criteria. 

utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460·03-3.1100. 
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A. Intensive in-home services for children and 
adolescents. 

1. At admission, an appropriate assessment is made 
and documented that service needs can best be met 
through intervention provided typically but not solely 
in the client's residence; service shall be 
recommended in the Individual Service Plan (!SP) 
which shall be fully completed within 30 days of 
initiation of services. 

2. Services shall be delivered primarily in the family's 
residence. Some services may be delivered while 
accompanying family members to community agencies 
or in other locations. 

3. Services shall be used when out-of-home placement 
is a risk and when services that are far more 
intensive than outpatient clinic care are required to 
stabilize the family situation, and when the client's 
residence as the setting for services is more likely to 
be successful than a clinic. 

4. Services are not appropriate for a family in which 
a child has run away or a family lor which the goal 
is to keep the family together only until an 
out-of-home placement can be arranged. 

5. Services shall also be used to facilitate the 
transition to home from an out-of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successful. 

6. At least one parent or responsible adult with whom 
the child is living must be willing to participate in 
in-home services, with the goal of keeping the child 
with the family. 

7. The provider of intensive in mho me services for 
children and adolescents shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

8. The billing unit for intensive in-home service is one 
hour. Although the pattern of service delivery may 
vary, in-home service is an intensive service provided 
to individuals for whom there is a plan of care in 
effect which demonstrates the need for a minimum of 
five hours a week of intensive in-home service, and 
includes a plan for service provision of a minimum of 
five hours of service delivery per client/family per 
week in the initial phase of treatment. It is expected 
that the pattern of service provision may show more 
intensive services and more frequent contact with the 
client and family initially with a lessening or tapering 
off of intensity toward the latter weeks of service. 
Intensive in-home services below the five-hour a week 
minimum may be covered. However, variations in this 
pattern must be consistent with the individual service 
plan. Service plans must incorporate a discharge plan 
which identifies transition from intensive in-home to 
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less intensive or nonhome based services. 

9. The intensity of service dictates that caseload sizes 
should be six or !ewer cases at any given time. If on 
review caseloads exceed this limit, tile provider will 
be required to submit a corrective action plan 
designed to reduce caseload size to the required limit 
unless tile provider can demonstrate that enough of 
the cases in the caseload are moving toward discharge 
so that the caseload standard will be met witllin three 
months by attrition. Failure to maintain required 
caseload sizes in two or more review periods may 
result in termination of tile provider agreement unless 
the provider demonstrates the ability to attain and 
maintain '!lie required caseload size. 

10. Emergency assistance shall be available 24 hours 
per day, seven days a week. 

B. Therapeutic day treatment for children and 
adolescents. 

!. Therapeutic day treatment is appropriate for 
children and adolescents who meet the DMHMRSAS 
definitions of "serious emotional disturbance" or "at 
rtsk of developing serious emotional disturbance" and 
who also meet one of the following: 

a. Children and adolescents who require year-round 
treatment in order to sustain behavioral or 
emotional gains. 

b. Children and adolescents whose behavior and 
emotional problems are so severe they cannot be 
handled in self-contained or resource emotionally 
disturbed (ED) classrooms without: 

(1) This programming during tile school day; or 

(2) This programming to supplement the school day 
or school year. 

c. Children and adolescents who would otherwise be 
placed on homebound instruction because of severe 
emotional/behavior problems that interfere with 
learning. 

d. Children and adolescents who have deficits in 
social skills, peer relations, dealing witll authority; 
are hyperactive; have poor impulse control; are 
extremely depressed or marginally connected with 
reality. 

e. Children in preschool enrichment and early 
intervention programs when the children's 
emotional/behavioral problems are so severe that 
IIley cannot function in these programs without 
additional services. 

2. The provider of therapeutic day treatment for child 
and adolescent services shall be licensed by the 

Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

3. The minimum staff-to-youth ratio shall ensure that 
adequate staff is available to meet the needs of the 
youth identified on the ISP. 

4. The program shall operate a minimum of two hours 
per day and may offer flexible program hours (i.e. 
before or after school or during the summer). One 
unit of service is defined as a minimum of two hours 
but less tllan three hours in a given day. Two units of 
service are defined as a minimum of tllree but less 
than five hours in a given day; and three units of 
service equals five or more hours of service. 
Transportation time to and from tile program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be billable. These restrictions apply only to 
transportation to and from tile program site. Other 
program-related transportation may be included in tile 
program day as indicated by scheduled activities. 

5. Time for academic instruction when no treatment 
activity is going on cannot be included in the billing 
unit. 

6. Services shall be provided following a diagnostic 
assessment when authorized by the physician, licensed 
clinical psychologist, licensed professional counselor, 
licensed clinical social worker or certified psychiatric 
nurse and in accordance with an ISP which shall be 
fully completed within 30 days of initiation of the 
service. 

c. Day treatment/partial hospitalization services shall be 
provided to adults with serious mental illness following 
diagnostic assessment when authorized by the physician, 
licensed clinical psychologist, licensed professional 
counselor, licensed clinical social worker, or certified 
psychiatric nurse, and in accordance with an ISP which 
shall be fully completed within 30 days of service 
initiation. 

1. The provider of day treatment/partial hospitalization 
shall be licensed by DMHMRSAS. 

2. The program shall operate a mtmmum of two 
continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
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program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

3. Individuals shall be discharged from Ibis service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabilization. Admission and services longer than 90 
calendar days must be authorized based upon a 
face-to-face evaluation by a physician, licensed clinical 
psychologist, licensed professional counselor, licensed 
clinical social worker, or certified psychiatric nurse. 

D. Psychosocial rehabilitation services shall be provided 
to those individuals who have menial illness or mental 
retardation, and who have experienced long-term or 
repeated psychiatric hospitalization, or who lack daily 
living skills and interpersonal skills, or whose support 
system is limited or nonexistent, or who are unable to 
function in the community without intensive intervention 
or when long-term care is needed to maintain the 
individual in the community. 

1. Services shall be provided following an assessment 
which clearly documents the need for services and in 
accordance with an ISP which shall be fully 
completed within 30 days of service initiation. 

2. The provider of psychosocial rehabiliiation shall be 
licensed by DMHMRSAS. 

3. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service is defined as a minimum of two but less !ban 
four hours on a given day. Two units are defined as 
at least four but less than seven hours in a given day. 
Three units of service shall be defined as seven or 
more hours in a given day. Transportation time to and 
from the program site may be included as part of the 
reimbursement unit. However, transportation time 
exceeding 25% of the total daily time spent in the 
service for each individual shall not be covered. These 
restrictions apply only to transportation to and from 
the program site. Other program-related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

4. Time allocated for field trips may be used to 
calculate time and units if the goal is to provide 
training in an integrated setting, and to increase the 
client's understanding or ability to access community 
resources. 

E. Admission to crisis intervention services is indicated 
following a marked reduction in the individual's 
psychiatric, adaptive or behavioral functioning or an 
extreme increase in personal distress. Crisis intervention 
may be the initial contact with a client. 

1. The provider of crisis intervention services shall be 
licensed as an Outpatient Program by DMHMRSAS. 
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2. Client-related activities provided in association with 
a face~to~face contact are reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 

4. For individuals receiving scheduled, short-term 
counseling as part of the crisis intervention service, an 
ISP must be developed or revised to reflect the 
short-term counseling goals by the fourth lace-to-face 
contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30-day 
period from the time of the first face-to-face crisis 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis coniacts. 

6. Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed, 
provided the provision of out-ofaclinic services is 
clinically /programmatically appropriate. When travel is 
required to provide outaof-clinic services, such time is 
reimbursable. Crisis intervention may involve the 
family or significant others. 

F. Case management. 

I. Reimbursement shall be provided only for "active" 
case management clients, as defined. An active client 
for case management shall mean an individual for 
whom there is a plan of care in effect which requires 
regular direct or client-related contacts or activity or 
communication with the client or families, significant 
others, service providers, and others including a 
minimum of one face-to-face client contact within a 
90-day period. Billing can be submitted only for 
months in which direct or client-related contacts, 
activity or communications occur. 

2. The Medicaid eligible individual shall meet the 
DMHMRSAS criteria of serious menial illness, serious 
emotional disturbance in children and adolescents, or 
youth at risk of serious emotional disturbance. 

3. There shall be no maximum service limits for case 
management services. 

4. The !SP must document the need !or case 
management and be fully completed within 30 days ol 
initiation of the service, and the case manager shall 
review the !SP every three months. The review will 
be due by the last day of the third month following 
the month in which the last review was completed. A 
grace period will be granted up to the last day of the 
fourth montb following the month of the last review. 
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When the review was completed in a grace period, 
the next subsequent review shall be scheduled three 
months from the month the review was due and not 
the date of actual review. 

5. The ISP shall be updated at least annually. 

§ 10.3. Mental retardation utilization criteria. 

Utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460-03·:1.1100. 

A. Appropriate use of day health and rehabilitation 
services requires the following conditions shall be met: 

1. The service is provided by a program with an 
operational focus on skills development, social learning 
and interaction, support, and supervision. 

2. The individual shall be assessed and deficits must 
be found in two or more of the following areas to 
qualify for services: 

a. Managing personal care needs, 

b. Understanding verbal commands and 
communicating needs and wants, 

c. Earning wages without intensive, frequent and 
ongoing supervision or support, 

d. Learning new skills without planned and 
consistent or specialized training and applying skills 
learned in a training situation to other 
environments, 

e. Exhibiting behavior appropriate to time, place 
and situation that is not threatening or harmful to 
the health or safety of self or others without direct 
supervision, 

f. Making decisions which require informed consent, 

g. Caring for other needs without the assistance or 
personnel trained to teach functional skills, 

h. Functioning in community and integrated 
environments without structured, intensive and 
frequent assistance, supervision or support. 

3. Services for the individual shall be preauthorized 
annually by DMHMRSAS. 

4. Each individual shall have a written plan of care 
developed by the provider which shall be fully 
complete within 30 days of initiation of the service, 
with a review of the plan of care at least every 90 
days with modification as appropriate. A 10-day grace 
period is allowable. 

5. The provider shall update the plan of care at least 
annually. 

6. The individual's record shall contain adequate 
documentation concerning progress or Jack thereof in 
meeting plan of care goals. 

7. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be at least four but iess than seven hours on a 
given day. Three units of service shall be defined as 
seven or more hours in a given day. Transportation 
time to and from the program site may be included 
as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

8. The provider shall be licensed by DMHMRSAS. 

B. Appropriate use of case management services for 
persons with mental retardation requires the following 
conditions to be met: 

1. The individual must require case management as 
documented on the consumer service plan of care 
which is developed based on appropriate assessment 
and supporting data. Authorization for case 
management services shall be obtained from 
DMHMRSAS Care Coordination Unit annually. 

2. An active client shall be defined as an individual 
for whom there is a plan of care in effect which 
requires regular direct or client -related contacts or 
communication or activity with the client, family, 
service providers, significant others and other entities 
including a minimum of one face-to-face contact 
within a 90-day period. 

3. The plan of care shall address the individual's 
needs in all life areas with consideration of the 
individual's age, primary disability, level of functioning 
and other relevant factors. 

a. The plan of care shall be reviewed by the case 
manager every three months to ensure the identified 
needs are met and the required services are 
provided. The review will be due by the last day of 
the third month following the month in which the 
last review was completed. A grace period will be 
given up to the last day of the fourih month 
following the month of the prior review. When the 
review was completed in a grace period, the next 
subsequent review shall be scheduled three months 
from the month the review was due and not the 
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date of the actual review. 

b. The need for case management services shall be 
assessed and justified through the development of an 
annual consumer service plan. 

4. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting the consumer service plan goals. 

PART XI. 
GENERAl. OUTPATIENT PHYSICAl. 

REHABILITATION SERVICES. 

§ ! l.l. Scope. 

A. Medicaid covers general outpatient physical 
rehabilitative services provided in outpatient settings of 
acute and rehabilitation hospitals and by rehabilitation 
agencies which have a provider agreement with the 
Department of Medical Assistance Services (DMAS). 

B. Outpatient rehabilitative services shall be prescribed 
by a physician and be part of a written plan of care. 

§ 11.2. Covered outpatient rehabilitative services. 

Covered outpatient rehabilitative services shall include 
physical therapy, occupational therapy, and 
speech-language pathology services. Any one of these 
services may be offered as the sole rehabilitative service 
and shall not be contingent upon the provision of another 
service. 

§ 11.3. Eligibility criteria for outpatient rehabilitative 
services. 

To be eligible for general outpatient rehabilitative 
services, the patient must require at least one of the 
following services: physical therapy, occupational therapy, 
speech-language pathology services, and respiratory 
therapy. All rehabilitative services must be prescribed by 
a physician. 

§ 11.4. Criteria for the provision of outpatient rehabilitative 
service~. 

All practitioners and providers of services shall be 
reqpired to meet stale and federal licensing and/or 
certification requirements. 

A. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

1. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine. 

2. The services shall be of a level of complexity and 
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sophistication, or the condition of the patient shall be 
ol a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide e!lective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

B. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

1687 

l. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition o! the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education ol the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by lhe 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide ellective 
treatment for the patient's condition in accordance 
with accepted standards o! medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

C. Speech-language pathology services shall be those 
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services furnished a patient which meet all of the 
following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology, or, if 
exempted from licensure by statute, meeting the 
requirements in 42 CFR 440 llO(c); 

2. The services shall be of. a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in subdivision 
Bl above. The program must meet the requirements 
of 42 CFR 405.1719(c). At least one qualified 
speech-language pathologist must be present at all 
times when speech-language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 11.5. Authorization for services. 

A. General pliysieal rellahilitftti•;e Physical therapy, 
occupational therapy, and speech-language pathology 
services provided in outpatient settings of acute and 
rehabilitation hospitals , ftftd hY rehabilitation agencies , 
home health service agencies, or school divisions shall 
include authorization for up to 24 visits by each ordered 
rehabilitative service - a 6G-<Iey !l&i6<l annually . A 
Feeipieat may reeeiYe a mffilimam el 48 Yisits aRaaally 
- aathaFi•atiaa. The provider shall maintain 
documentation to justify the need for services. A visit shall 
be defined as the duration of time that a rehabilitative 
therapist is with a client to provide services prescribed by 
the physician. Visits shall not be defined in measurements 
or increments of time. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized 8Y aslftg tll<l Rel!ahilitaliaa 
Treatment Aetbefi,.,tiaa ~ (DMhS 12§). TIHs """""'* 
BillS! !oe sigHed ftftd dated By a ~llysieiaa. Documentation 
for medical justification must include physician orders or 
a plan of care signed by the physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. Periods of care beyond those allowed which have 
not been authorized by DMAS shall not be approved for 
payment. 

§ 1!.6. Documentation requirements. 

A. Documentation of general outpatient rehabilitative 
services provided by a hospital-based outpatient setting , 
home health agency, school division, or a rehabilitation 
agency shall, at a minimum: 

1. describe the clinical signs and symptoms of the 
patient's condition; 

2. include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. include a copy of the physician's orders and plan of 
care; 

5. include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

6. describe changes in each patient's condition and 
response to the rehabilitative treatment plan; and 

7. describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the 
patient's discharge destination. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

§ 11.7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical rehabilitative services: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
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identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Rehabilitation care is to be terminated regardless of 
the approved length of stay when furiher progress toward 
the established rehabilitation goal is unlikely or when the 
services can be provided by someone other than the 
skilled rehabilitation professional. 

VR 460-03-3.1301. Nursing Facility and li'IR Criteria. 

i h ~l!IFSiag faeiflly efitefl& iR!FoEiue!ioa. 

Pr. Traailioaally, !he fftOEiel f& ffiiFSH>g faeiflly eare bas 
been faeiflly .,. iRStillltioaally l>Rseil; l>owever, it is 
im~eFt!IRI Ia reeagHi<e ll>at ffiiFSH>g faeiflly eare seFViees 
eRII l>e ae!ivered ffillsi<le & ffiiFSH>g - NuFSiHg faeiflly 
eare is !he pravisiaa el seFViees reg&rEiless el !he S!*'cifie 
set!iag, H is !he eare Fl1!ller li>I1R !he &eitleg 1e wlHel> it is­
rem!erea tl>el is sigBi!ieaBI. Tl>e efitefl& f& assessing 
ffiiFSH>g !aeility eare """ EIWilleEI lela twa -. f;t 
limetieaal eapaeily ftl;e degree el oosistaaee 1111 in<li•:ideal 
re~eires Ia eam~!e!e aetivi!ies el d&ily liYil1gJ- 1111<1 flit 
ffiiFSH>g aeed!r. 

'& Tl>e ~reallmissiaa sereeai~>g ]W&eeSS marl!s !he 
begiaaiag el a ea!l!iftl!lir& el le~>g term eare services 
&vailallle Ia aa iaaivi<leal llfiller tl>e Virgiaia Medical 
Assistaaee Preg:mm. ~h:lfSiRg laeiHty eare seFViees are 
eeverea ey !he ~•egram f& iadiviauals wl>ese aeeas meet 
!he efitefl& estaelis!ie<l ey pragffim regela!iaBs. 

&. ~larsiag !aeilities fl1liSt ellll<lllel a eam~reheHsive, 

aeeaFate, sleadardizea, re~radeeillle RSSessment el e&el> 
Fesidea!'s lunetiaMl ea~aeily. Tl>is assessment m!ISI l>e 
eoaduete<l oo !!Iter li>I1R H IIRys eller !he ll&le el 
admission 1111<1 ~Fam~tly eller a sig&ilieaat ei>eflge i!l !he 
resident's ~hysical .,. mea!al eaaditian. Tl>e DepartmeBI el 
Medical 1\ssistooee Services sOO!i eaaauet a validation 
&&FVey el !he &esessme!lls eam~leted ey -ft!l !aeilities 
Ia delermiae tl>el se,..~ees pFavidea Ia !he residea!s 6fe 

l!ICftieaHy aeeessery 1111<1 tl>el aeede<l se,..·iees """ 
provided. 

"* Tl>e - W. ffiiFSH>g !aeility eare llfiller tl>e 
Vi;pginia Medieal .1\ssistaaee PFagram are eeataiHed ltefeift:. 
Aft iH<Iividual's aeed f& eare IIIIlS! meet IRis -
l>ef&e aay autl>ari•aliaa f& ~aymenl ey Me<lieaiEI wll! l>e 
ffift<le f& eit!lef i&Stiffiliaaal .,. BaaiastirutieHal long term 
eare seFViees. ReimllufSemeal Ia ffiiFSH>g faeiJi!ieg W. 
resi<leals re~uiri~>g Sl>eeia!ize<l eare sOO!i 6llly l>e ffift<le e& 
a eaatFaerual ft!lsis, 
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lr. NlifSIRg faeiflly eare sOO!i l>e tl>e provisiea m 
serviees f& I'OfStlRS wl>ese - aeeas re<jtilre meaieal 
1111<1 l1!lfSi!lg su~e,..·isiaa .,. """"' Tl>e&e se"''iees may l>e 
pravi<leEI i!l v...-., selliags, inslilll!iaaal amJ. 
naainslitaliona!. Boll> !he luaetioRal eapaeity el !he 
iBelivitll:lal aftti ffis l1!lfSi!lg neetis mast be eeru;ideFed ift 
<letermiaiag !he ap~roprialeHess el """"' 

'& IB<livi<luals may l>e eeasi<lerea ap~rapriate f& l1!lfSi!lg 
faeiflly eare wl>e& &He el !he !e!lawiBg describes lhelf. 
luRetieHal eapaeily: 

h Rated depeadeat i!l twa Ia !a!lr el !he Aelivities m 
Dal-ly L-ffiitg (Her&f> 14T, amJ. als& r"frled 
semi Elepea<lent "" depesdeat Ia Bellw;ia• Palleffi 1111<1 
Orientaliofl (Hem ST. &fill semi depeaaeat ift 
Metliealia!l AdmiaislfalioB +Hera !1Jt, 

'lc Rated depeHE!eat Ia twa Ia !a!lr el !he Aetivi!ies el 
Dal-ly L-ffiitg (Her&f> 14T, amJ. als& r"frled 
semi depenaea! .,. <lependeat i!l Beliavior Paller& &fill 
Otiea!allaR +Hera ST. 1111<1 semi depeadea! Ia Jaiftt 

ll'lolle& +Hera '*' 
tk Rated depeadeal ift !We Ia se¥eH el !he .~e!ivilies 
el Baily bWi!lg tHems Ht; 1111<1 llloo - ~eatle!l! 
i!l Mobility fHem 9f, 

+. Rated semi depeaaea! ift twa Ia se¥eH el tl>e 
Aetivitles el Baily !,Wieg tHems l-'7)- 1111<1 &is& fl1lell 
<lej>efl<!e!l! i!l Mobility fHem 91, 1111<1 Beliavier Paller& 
1111<1 Oriealatiaa fHem ST. Aft iadividtial i!l IRis 
ea!eg&ry wll! eat l>e apprepriale f6f ffiiFSH>g faeiflly 
eare !lfiiess l>e llloo bas a medieal eaREiiliBR re&uiFiag 
trealmenl .,. obsef\•atiall ey 11 -. 

&. Plaeemeal ift a aeftinslirutieRal &eitleg - l>e 
considered l>ef&e ffiiFSH>g l>eme placement is sooglllo 

t & Fliaetieaa! slele!r. 

Tl>e lel!awiag abbFeviatiORS sl>ell meaa; 

I ~ ia<lepeaaeal; d ~ semi depeadeRI; B ~ <lepeR<!ea!, 
MH ~ meel>aBiea! lMlljr, HH ~ i>llmi1R lteljr. 

h Without llelj> fit 

'lc MH 6llly f<lt 

& HH 6llly tD7 

+. MH 1111<1 HH tD7 

!h Is ba!lleEI tDt 

:g, Bfessleg 
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t, Witftaut l>eljl & 

;~, MH 6ft!y fdt 

& HH 6ftiy filt 

+. MH 9lltl HH filt 

5, Is dressed filt 

s, Is ll6t dressed filt 

&. Tai!eting 

t, Witftaut l>eljl <ley 9lltl lliglll & 

;!, MH 6ftiy fdt 

& HH 6ftiy filt 

+. MH 9lltl HH filt 

t, Witftaut l>eljl & 

;!, MH 6ftiy fdt 

& HH 6ft!y filt 

+. MH 9lltl HH filt 

5, Is IFIIBS!erred filt 

s, Is oot traas!erred filt 

&. Bewel FHRCiiOII 

t, CaRiinent $ 

;~, Iaealllineat less lhBB weel<ly fdt 

+. IneaBiinelll weel<ly er mere filt 

p, B!ftdder FHnetian 

t, CaBiillellt $ 

~ !&eaatineat less lhBB weel<ly fdt 

& El<teroo! device - self care fdt 

+. Iadwelliag catheter - self care fdt 

S, lftealllinelll weel<ly er mere filt 

'h EHierna! device - oot self care filt 

& Indwe!!iftg eatlleter - oot self care filt 

&, Ellli&g/Feeding 

h WilhaHI l>eljl $ 

;!, MH 6ftiy fdt 

& HH 6ftiy filt 

+. MH 9lltl HH filt 

5, Sj>eell le<l filt 

& 5yl'illge "" fHbe le<l filt 

'h Fed by IV er clysis filt 

It Behavior PatlerB 9lltl Orielllllliaa 

i-: i'Jf)flF6flFiate 6F WaRfleFiHg/ 
PassiYe less lhBB weel<ly + Oriealed & 

t.- i"'.qJprapriate & Waaderieg/ 
PassiYe less lhBB weel<ly + Ilisariellled - SarB;, 
Splleres & 

& WBndering/Passive Wee!t!y 
er Mere + Orieale<l & 

+. ApprepFiate & WaadeAeg/ 
PassiYe less lhBB weel<ly + Ilisar-iellled - All 
Spheres fdt 

& Watu:leriag/I'ftssive WeelHy 
er mere + Iliilarielllecl - SarB;, er All Splleres fdt 

&: l.i:busi::e/1\ggFessive/ 
Ilisrepti•;e less lhBB wee1<1y + Orie11ted er 
IlisarieRiecl fdt 

!f: I"'d3usive/Aggressive/ 
Ilisreptive weel<ly er mere + Oriellled fdt 

&: Abl:lsive/i\-ggressive/ 
IlisFHfllive weel<ly er mere + Ilisarieated filt 

s, Mobility 

"' Gees 6lllside withoot l>eljl & 

1r. Gees 6lllside MH 6ft!y fdt 

eo Gees 6lllside HH 6ftiy filt 

Virginia Register of Regulations 

!690 



"' Coa!iaea - """""' - ~ 

w, Meaieatioa t,tlmisis!ratioa 

"' Na mefliealioas ~ 

Jr. SeH aflmisis!erell - meaiteretl less tl>a-11 weeltly 
~ 

"' By ley pereoas, meaitorefl less tl>a-11 weeltly ~ 

a, By bieeaseti/Pre!essiosel lHff9e Bl>ll-fe'F moailoFetl 
weeltly Of HlOfe ~ 

e, Same or all by PFofessioaal lHff9e ~ 

l+. JaiffiMOOoft 

"' Witlllft - !ifftH5 ~ 
Jr. Limited fRa!i6il W 

"' !aslallilily - ee••eetetl ~ 

a, las!Bbilily • uaeoFFeetetl ~ 

"' lmmoiJility ~ 

t 4. NHFSiRg Ree<ls, 

It Pellawiag RFe e*amples 61 seFViees pravifled or 
supeFVisetl by lieeasell BUfSiBg BRII prefessioaal perseRael; 
llewever, $ s!Rgle seFViee aeeessarily iallieates a aeell for 
BUfSiBg faetlily """"' 

I-, t.pplieatioa 61 aseptie aressiHgs; 

;~, Reuliae eelbeler "'*"" 
& lal>elatioa ll>erajly e!ler ll>e regimen 1>89 l>eeR 
es!Bblielled; 

+. SapeP:isieR for atle<tuete IIHiritioa BRII hyaraliea for 
patieals w1>a; llue te pllysieal or £Heftlal impairmeats, 
RFe suBj€e! te malnoHrisllmeat or <iellydfatioa; 

lh RoHtise eRFe ia eoaaeetiaa will! j>les!BF easls, 
liFaees; or siali!RF aeviees; 

So Pl!ysieel, oeeupatioaal, speeeiT; or ather therapy; 

i-: Th:e:rapies, eHefeise ftftd pesitiafliRg t& maiataia M 
sireagtllea HliiSele iaae, Ia jli'O¥eBt eoatraelures, 
d:eeHbiti, tifHl deteFieFatiea; 

& Roaliae eRFe 61 eolos!omy or ileostemy; 
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lh Yse 61 rest<aiRis iaeluaiag bedrails, 96ft biaaers, 
BRII wl>eeleaair supports; 

Mo RoutiHe ellia eRFe te jli'O¥eBt deeubili; 

l+. fare 61 Sf8UII uaeemplieatea deeabili, BRII teeat 
ellia F09I>es; Of 

H, 9bseF¥Stiaa 61 ti>BSe will! seasery, meiabelie, llft<l 
cirealatory impairment far peleatial medieal 
eamplieatioas. 

&. SeF:iees reqHiriag mare iateasive ftHfSiftg eare, sueh 
as WOOR<Is "" les!8BS reqHiriag daily ....., nHirilieaal 
ae!ieieaeies iaadiag te speeiali•ell leelliag, BRII paralysis '*' 
jlOf8sis beae!iltiag fram rel!abilitatiea, allaH he •eimbHrsed 
at a l!±gher rat&. 

&. +be fiaat aetermiaa!ieR for ftHfSiftg faetlily eRFe siM>Il 
he based oo 11>e indi<iaaal's aeell for mellieal U8d Rureiag 
management. NuF9iag faetlily eRFe erileria RFe iR!eaaed 
uaty as gaidelises. Pro!essiaaal judgment must atwuys he 
HSCfl te llS9Hre approprialeaess 61 """"' 

t lh Speei!ie se,..•iees w!tie!t <Ia $1 meet 11>e erileria for 
BUfSiBg faetlily """"' 

It fare aeed9 - <Ia HOt meet ll>e erileria for RUF9iftg 
faetlily eRFe iaelul!e, wt RFe HOt liraHed Ia; ll>e !allawing: 

I-, Minimal BSSistanee will! aeti·;ities 61 daily liYiag; 

;!, IBdepeadeat li98 61 meellaBieal de¥iee9 suell as a 
r.vheelehair' WftHref;- emtelr, 6P eatte; 

& Limitell <liets suell as meellanieally altered; lew suit, 
law residue, diabetic, redeeiag, fffitl ethef restrictive 
diets; 

+,. Medieatiaas tft!lt eRft he indepenllenlly 
self allmiaislere<l or adminis!eret! by ll>e iadi<Ji<iaal 
wHit miRimal StipePdsiaa; 

lh +be proteetiaR 61 ll>e j>Btieut te jli'O¥eBt l!im form 
uhiaiaiag aleollal or drugs; or fram eealreRting "" 
uapleasaat situa!iea; or 

6-o Miairaa! ebseFValiaa or essislaRee by s!e!! for 
eanfusion, memory impairmeat, or j>60f jadgmenl. 

& Sj>eetat alieati&a allaH he gi¥ea Ia individuals wit& 
reeei¥e psyel!ialrie treatmeat. '~'!lese ia!li•liduals mus! atso 
lla¥e care aeed9 that meet 11>e effieriu for flUF9iag faeility 
ear&. 

Ia j>Btieut plaeeraeat, ali available •eseHrees mus! he 
Elf!llare<l, kec; the immelliate family; ather relati·;es, I>Offte 
health serriecs, aad etheF eemmHait~r resaurees. When 
applyiag 11>e eritel'ia, primary eeasideratieR is te he gi¥ea 
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ie !lie ali!imtiaa af available eamma&ity{fllmily reseuFees. 

§ '!, Adtilt speeiaiii!ed """" eriteria. 

It Geaeral aesertpliaa. 

'l'lle resident fltliSt l>a¥e la~~g term lteal!li eaRdilians 
re~eiriag elese metlieal SHPCI'\'isiaa, ;14 !>am's lieeHsea 
RHFSlftg cere; RR<I speeiali•ea seF¥iees 6f' eEtaipment. 

:&. 'I'argetetl papulatiaa. 

l,-, lnd!'!i<laals reEtaiFiiig meella&ieal veatllatlan; 

l!, latlMtlaals wltlt eemmaaieallle diseases FeEJ:uiring 
UBiversa:l 6f respiP8tery pFeeaatiens; 

& ia<li>"i!laals FeEtUifiRg BllgCieg iatMveR88S meaieatie!l 
6f' aatriliaa aamlaislratiaa; 6f' 

~ Intl:ividuals reql:l:iFing eempreheasive t=eltaBilitative 
llieFtlpy sel'\·iees. 

&. Criteria. 

h 'l'lle iallivi<laal fltliSt Pe<jlliFe at a minimum: 

1r. Physieiaa 'l'isils at least 6ll<lC weel!ly; 

& Sl<illell RHFSlftg seF¥iees ;14 !>am's a IIRy ta 
Fegistered """"" fltliSt 6e 68 !lie RHFSlftg HRil 68 

- !lie resident resides, ;14 !>am's a <ley; w1>ase 
se1e responsibility is !lie desig&ateti llf>i&, RR<I 

"' CaaF<Iiaatea meltiaiseiplinary team appraael! ie --
l!, !!> a!l<liliaR, !lie iaai':iaaal fltliSt meet aae at !lie 
fllllawiRg reEtHiremeR!s: 

a, Mast Pe<jlliFe !w& alit af !l!rae af !lie lellawi&g 
rekal>i!ila!ive services: Pliysieal Therapy, 
Oeeapatioaal TkeMpy, Speeell patl>olagy seF¥iees; 
llieFtlpy fltliSt be previaea at a miaimllm af filar 
llieFtlpy sessiess (minimam el aG mi&Hies Pet' 
sessiaB) Pet' <ley; five <IRys Pet' weelP, iluliviaeal 
fltliSt E!emaBslrate progress iR evemll Fellabililative 
pl!>R af """" 68 a menll!ty lM!sii¥, 6f' 

& Mas~ fCE!I!ire speeiRI e~aipmeat SHel! RS 
meellanieal veRtHatars, respiFalary tltei'Rj>y 
e~aipase11t ~ I!BS ie 6e SHpeF¥isea 6y lieeasea 
""""" 6f' respiratory tlleMpist), meaitafi~~g <ieYiee 
(respiratory 6f' eaFdiae), l<iRetie taeMpy; 6f' 

e:- InSiviBuals filtH Pe<jlliFe at least aae ef the 
fullo•::iag speeiRI seF¥iees: 

(-it Ongeing admiaisiFatiaa af intFaveaa!ls 
medieaUeas &P aatriHen fi:e;; !RlN; aatibiatie 
tltePaf'), oaPeaH:e ad:miaistPSB:aB:, ~ 

~ Speeial iafeetia11 eoo!l'6l preeaa!ians (universal 
6f' respimlary preemi!iaa; ll!is <lees ftllt ifteia!le 
ka&dwaskiag jlreeaelians 68ly1; 

~ Bialysis treatmeat t6el is '""''itoea GlHifiH fke, 
peFilaaea! dialysis); 

t4t Baily respiratary llieFtlpy treatmea!s t6el fltliSt 
6e pre•:iflell 6y a sl!ille8 """"" 6f' a •espiratory 
tlleFapist; 

tot El<teasi•;e weaa!l """" re~airing llebriaemeat, 
trrigatiaa, paeltiag, eta, ffi6f'& 11!68 !w& limes a IIRy 
~ gFtl!le 1¥ Eieeabitl; lafge surgical weaa<i'l t6el 
eOARat Be e!asetl; seeRR<I 6f' lllffi! !Iegree ~lams 

eo•,•erl~~g ffi6f'& 11!68 M-% af !lie ~ 

tot Multiple aastallle ostomies ta sillgle Rsla!ey <lees 
ftllt eansliwte a re~uiremeat f6l' speeiRI e!lf'e7 
FCijliiFiBg fi'CEJ:8CRI etH'e fhe, saetiaaing &V6f'y bear; 
staeili2atiaa af lee<liAg; slabil!olltian af elimiaatiea, 
ole+. 

f & Peaiatriefa<lsleseeat speeiali•e<l """" effiefi!t 

It Geaeral deseripliaa. 

~ eftHtl ffiHSf fttw.e 6ftg&Hig llealtft eoaditiass F8fll:UFlflg 
elese meaiea! supeF¥isioa, U !>am's licensee RHFSlftg 
sHpel'\•ieioR, RR<I speeia!i•e<l sel'\•iees or eijei~meat. 'l'lle 
reeipieat fltliSt 6e Rge U 6f' lll!<!er. 

:&. 'I'argetea papulatioa. 

h Cl!ildrea Fe~Hiriag meellaaieal veatilaltaa; 

~ ChildreB: with eammasieable diseases reC:J:mrmg 
eRi•.•eP"£1 6f' respiMiory preeeatiaaa (e!<eluaing ft6f'ffiftl 
ellilahoad diseases SHel! RS ellie!tea f'8l<; l'!!eft!lles; strap 
Htf6ftt; ete;h 

& C!iilarea re~uiriAg BllgCieg iRIM'<'eaeus me<lieatioa 
& Btibitian admhtistretian; 

+. Cllil<lre!l re~airillg 8at[y <le~en<!eaee 68 !levise 
6BSe8 respiFatory 6f' BatfiHoaal ~ (trael>eosiomy, 
g&Strastamy, ete:1t 

!h Cl!i!<IFea re~eiFiRg eompreheasive rehabi!i!Riive 
llieFtlpy seF¥iees; 

& Cliil<lren - !ermiaa! i!!ftess, 

:&. Criteria. 

1r. Physieiaft - at least 6ll<lC weel!ly; 

& Sl<ille8 RHFSlftg sef'l•iees U !>am's " IIRy ta 
registered """"" fltliSt 6e 68 !lie RHFSlftg HRil 68 
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- ll>e el!iM is resiaiag, >14 ~w~m; a <ley; wllooe 
se!e FCSpeasibilily is tha! fHII'Si!lg tmit1; 

eo Ceerdiaate!l maltiaiseipliaary leam appreaeh !a ---
<h 'l'he fHifSi!lg ffieili!y mas! l"'fl"i!ie """ ll>e 
eaaeatianal - lial>ilitative - ef ll>e eltil<h 
'l'hesa services maet be age apprapriate aa!l 
appropriate !a ll>e eegailive le¥e! ef ll>e eltil<h 
Services mas! alse be ifldiviaaalioea !a meet ll>e 
speeiHe aea<1s ef ll>e el!iM aa!l mas! be provided lil 
aa ergaaioea aa!l proactive raeaaer. Services FftllY 

iHel!itle 1M """ Rat - !a -. -treatmeat cleF meftlil! relardatieR, hallililatin 
taerapies, seeial sl<ilis aa!l !eis1lfC aelivilies. 'l'he 
services mas! be previae<! cleF a la!R! ef lwa ~w~m; 
peP day-; ffiifliHUlffi. 

"' ffi aaaitiaa, ll>e el!iM mast maet aae ffi !be 
fellewiag FC<tUiFemeals: 

"' Mils! re<j1!lre lwa 61ft ffi ll>Fee ef ll>e !a!lowiag 
paysieal Fel>abilita!ive sCf¥ieeir. Physical IACF!l1lY; 
Oeeepatieaal ttleFapy, Speech pallla!agy services; 
!llerej>y mas! be pra•:idea at a miaimam ffi sm 
!llerej>y sessiaas (miaimam ef M miaales jleF 

sessiaa) I'& <ley; fWe days I'& weelf; el!iM mas! 
demeast•ate pregFess !a <Weffill rel!al>ilitative pliiR 
ef e!IFC aa a man!Aly besis; er 

Jr. Mils! re<tffire speelal e<tUiPIRCR! Sliel> IMl 
mechanical veBtilataFS, respiratory !~ 
e~aipment flbet has Ia be sapervisell l1y licensed 
ftl!fSe er Fespimtary tllempist), ffieniteriag -
(respiratory er ear<liae), lltaetie therapy, ~ "" 

eo Cl>il<!Fea tha! refllllre at leas! aae ffi ll>e lallw::iag 
~ serviees: 

t!7 Oagaiag admiRistratiaa &f inlraveaeus 
Rleflieatieas &< aa!FilieR ~ 'f.PN; oolil>ia!ie 
tl>eFBpy, aarealie ad!Riais!FU!i8!1; etc+. 

ffl Speetat ia!eeliea eeffirel preeaatiaas (uai'lersal 
er respiratory preeal!!iea; lllis does nat lne!Me 
llaR<Iwaslliag preeaa!ieRS 6Rly "" isatatiaa fer 
!l6fHial ellil<!llaa<l diseases S1.lell '*' ffieasles; effielreft 
Jlfflf> s!Fep -. etc+. 

B!] Dialysis trealmeat tha! is pra·,ided wtillla ll>e 
faelllly ~ periteaea! !lialysis); 

f4t ±lai!y respimtery !llerej>y -efl!s tha! mas! 
be previaea l1y a lieeasea ffi!l'Se &< a Fespiralory 
lhe•apist; 

f§7 EHiensi•;e - e!IFC re~uirif•g aebri<lemeRI, 
irriga!iaa, pael<iag, cleo, """"' tAaa lwa times a day 
~ gFade W <leeabiti; taFge sa>gieal WilUil<!s lll!lt 
eaaaet be elese<l; seeaad "" lllird <Iegree hems 
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f6t esta!Ry e!IFC re~airiag sel'\•iees l1y a lieeased 
RII!'Se; 

fl+ CafC cleF lermiaal il!neslr. 

f 9o tftiefla !er e!IFC in laeili!iCS !er mefr!ally FC!Rrded 
f)Cf36Fl:S. 

f>r. Be!iaitiaas. 

!file lallewiag W8ffiS aa!l terms; wlleft 6flell Ia tAIMle 
CFileria, sbeH beve ll>e lallewiRg HICalliBg, lffiless tile 
~ e!efrfly iaaieates etkerwise: 

"Prempliag/straeturisg" means j'H'Iar Ia ll>e fHBelieBillg, 
seme ¥effle1 diFeetieR m= seme FeaFFaRgement ef the 
envifaHmeat is needed. 

"SupePVisiaR" means lll!lt a llel}ler mas! be jlFeSe!l! 
<II!Tlilg ll>e fHRelieR aa!l l"'fl"i!ie 6Rly ¥efl!al diree!iea, 
gestural prompts, er gai<laRee. 

"56ffie diFee! assislaaee" means Ilia! a llel}ler fll1>s! be 
PfeS"'* aa!l l"'fl"i!ie same physical guidaftee/sappert fwi!ll 
"" - ¥efl!al diFee!iaa). 

- care'-' means tha! a l1e!pef mas! peFferm all er 
flearly ali ffi ll>e !aae!iaas. 

"Rarely" means Ilia! a behavior 68CIIi'S qaarter!y er les!r. 

"Sametimes" ffieBfiS tftftt a beftaviar eeettfS ooee a 
maa!l1 "" Jess, 

~ft" means Ilia! a aellavier 68CIIi'S lwa Ia ll>Fee !iH>e& 
"1100f!llr. 

"Regelarly" means Ilia! 11 bellw;iar 68CIIi'S weekly er 

""""" 
&. ~- eoo!FUI rega!a!iaas fe'tlliFe tha! effiefia be 

farmelate<l !er gaidaaee cleF ap~rapFiate le¥e!s ef SCI'\'iees. 
Tradilieaally, e!IFC cleF ll>e mentally retarded has beaa 
iaslit.,lisaally i>ase<l; lla•.vever, tAis le¥e! ef e!IFC IICetl Rat 
be eoo#aa!l ta a speeiHe set!tag, 'l'he kabi!i!R!ive Bfl<l 

l>ealtA aea!ls ef ll>e - """ ll>e lletermiaiag lasHes, 

&. 'l'he per~ose ef tbese Fegala!iaas is Ia estal>lisl! 
staaaar<l effiefia Ia measare eligibility cleF Medicaid 
jlaymef!!. Meaieaia eaa pay cleF e!IFC 6Rly wlleft ll>e -
is reeei-vlag apJlFOJlFiate services aa!l wlleft "aetive 
treal!fleftl!.' is be!6g pravi<iell. An iadi,·idaa!'s IICetl cleF eaoe­
mas! maet tbese effiefia be!afC aay autharim!ia!l cleF 
Jlaymaal l1y Medicaid will be raa<1e cleF R!ll>er ias!itutiaaa! 
ar waivere<l Fefiabilitative services cleF ll>e mentally 
retarded. 
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I* Eare ift lfleili!ies fef !lie meHially •ela•lle<l reqHires 
~!1m11ed programs fef l!abilila!i'le Hee<ls ar l!ealll! relale<l 
services - ""'*"''' !lie le¥el el - beard, aoo 
su~er'lisian el <la!iy aeli'.·Wes. 

Stieh eare slm!l Ire a eambiootiaa el liabi!ila!i<•e, 
rekabililali<•e, aoo l!ealll! services !liFeele!l I6WfH'tl 
illcFcasiag !lie !uaetiana! ea~aeiey el !lie relaF<Ied jlCI'SI>fr. 

E>:am~les el services slm!l - traiaiag ift !lle activities 
el <la!iy lfflHg, las!< learaiRg sklHs; seelfiiiY aeeeplable 
IJellaviors, basie eemiiiHBiey IWiftg jlFagremmiag, ar l!ealll! 
eare aoo l>eBitiJ maia!eBaaee .. 'Hie <WeFIIII objective el 
pFogramming slm!l Ire !lie aitainmeat el !lle 6j>!imftl 
pliysiea!, iale!!eelua!, seeial; ar !asli lean>iag le¥el -
!lle ~ """ presea!ly ar peteatia!!y ae!iieve. 

& 'Hie ~tifta aoo re c'Ja!ua!ias fef eare ift a ~ 
fef !lie mentally retacaea slm!l Ire ~lased ea !lle Reeds el 
!lie jlCFS6Il; !lie reasanaele expeetatieas el !lle Fesi<leat's 
capabilities, !lle appraprialeaess el pFegrammiag, aoo 
wkelher prsg<ess is E!emsastrate<l !ram !lle traiaiag &ftl!, ffi 
"" iasliMiea, wliet!>er !lle services eatil<l •easoBably Ire 
previd:ed ifl: a less restrictive eBviFeRmeRt. 

It 'Hie patiftat assessmeat Cfitarift are <liYi<le<l iftte -
eategaries a! aee<ls; ar services provi<le<l. 'Hiese BltiS! Ire 
evaluated ffi <lelal! ta <letermiae !lle abilities/skills -
wHI Ire !lle - fef !lle tleve!opiHCRt el a jllaa el eare, 
'Hie evalnetioa l'f8C"SS wHI aemoastrate a aee<1 fef 
jlfOgrammiog Qft RfF8Y el sltills aM aailities ar l!ealll! 
eare services. 'Hiese IMI¥e 1>eea o•gaai•ea iftte """"" fRftjar 
categories. bevel a! fl!aetieniag ill eaek eategafY is gra<le<!­
!ram !lie mast llepea!leat Ia !lie least de~eo<lent. In same 
ea!egoPies, !lle aepCRBCRCY status is fa!e<l by !lle <Iegree ef­
assisla!ICC reijHireli. lft atl>eF categories, !lle <lependeaey is 
eslahlisliea by !lle !re~ueney el a l>ellovier ar a!>ffiey ta 
perleFm a gi¥eR -

&. 'Hie resident llmS! iliCef !lie il><lieatell Elepeaaeaey 
le¥el ia !we eF mare el ealegories l !liraagk +, 

h Heal#> stetas • 'I'& iliCef tkls eategsF;y: 

or. !fw6 eF mare q11estians BltiS! Ire aaswere<l witli a 
+;ar 

lk QaestiaR T HRtSt be aaswered ~ 

~ ConliiiHnieattaa !ri<ills - 'I'& meet tkls eategoF;y: 

'~'!wee eF mare qaestioas BltiS! Ire aas,.•e•ea witli a a. 
e• a+. 

& - Learniag !ri<ills - 'I'& meet tkls eategoF;y: 

'~'!wee .,. mare ~ues!iaas ffill5t Ire aaswered witli a a. 
ara+. 

+. PeFSana! €are - 'I'& iliCef tkls eategary: 

"' Qties!ieR !.!&" BltiS! Ire aasweFe<l witli a 4 ar a &; 
ar 

i>o QtiCStiOR "J>!! BltiS! Ire RBSWCFCII witli R 4 6f' a &; .,. 
e; Qaestians ¥ aftti .!..!ft!l fffilSt be ansz11ered with a 4-
eFa!h 

!h Mehiliey - 'I'& iliCef tkls eategeF;y: 

Afty eae ~uestiaa BltiS! he aasweFell witli a 4 ar a 
!h 

s, Belia,•ier - 'I'& iliCef tkls eategaF;y: 

Afty eae ~ues!iea BltiS! Ire aoswerea witli a 3 ar a 
+. 

'h CammHnity biYtag - 'I'& iliCef tkls eategaF;y: 

&; Awj tw6 &f the EtH:esHans !!bf! ¥ tw ¥ ftltiSt 
Ire aRsweFed witli a 4 ar a &; ar 

1>o '~'!wee ar mare ques!ieas BltiS! Ire aaswePe<l witli 
a4ara!h 

l£liEt eF FUNCTIONING SURVEY 

1-c Heal#> statHs, 

Hew eltell is lltiFSiag eare ar lltiFSiag supeP"s•es by a 
lieease<l ffiiFSe FeqHirea fef !lle follawiog? ~ I Ra<ely, 
2 Sametimes, 3 OfteR, aftd 1 RegHlarly~ 

or. Me<lieatiaa a<lmiaistratieR 1111<1+er e'lalaatien fef 
effee!h eaess el a me!lieatiea regimen? 1...2 ... 3 ... 1 

fu Bifeet SCF¥iees: h&. €are fef l<lsieas; ffFCSSiRgs, 
lreatmeats teti>eF lima shampees, feat pawlleF, eteot 
1...2 ... 3 ... 1 

e: Seii"!HFes e&ftfFel 1. .. 2 ... 3 ... 1 

th Teaelliag aiagaese!l tHsease e6ft!rel aoo eaFe; 
i&el•tliag diabetes 1...2...3 ... 1 

"' Maaagemeat el eare el aiagaeseli eireela!efY ar 
respiFalafY prehlems 1...2 ... 3 ... 1 

t MeteF !lisabilitics - iRterleFe witli all activities 
el Baily biYtag - Bathing, Ilressiag, Mehiley, TeileHag, 
et&. 1...2 ... 3 ... 1 

g, Obsef'l'lllies fef ehekiag/aspiFatiea wkite ea!iag; 
ariRking? 1...2 ... 3...1 

It S\ipeF'I'islea el use a! a<lapti\'e equipmeat, t&.; 
speetal SjlC6R; l>Feees; et&. 1...2...3 ... I 

h- Observation feF- nelritieaal prehlems &.&.; 
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aftderRaluislimeRt, s .. allewiag diffieolties, ebesity) 
1...2...3 ... 1 

j, Is age §l; er eltler, has a EiiagResis at a ellPaffie 
ffisease IIIIEi has beell ill aa iasli!utiaR W yeers er 
fftffl'el...2 ... 3 ... 1 

~ CammuBieatiea. 

Ys;,g !!>e 1<ey l Fegu!afly, 2 alteR, 3 semelimes, 
4 rarely, !lew altaa Eiaas tilts !lefS6Il 

"' ladieale waals ey peialiag, Y6ffil ftffises; er slgftS-?. 
1...2 ... 3 ... 4 

1r. Yse siFft!lle W6F<ls, phrases, sh6f'4 seateaees? 
1...2 ... 3...4 

eo Ash fef' at least left tltiRgs IISillg appFepFiate ll8-lft&S? 
1...2 ... 3 ... 1 

th URaerstaaa siFft!lle W6F<Is, jJI>reses er iRStrueliens 
eeataiaiBg pret:~esiHaas: i.fr.; !!eff! .!.!ifl!.! "Behind"? 
1...2 ... 3 ... 1 

"' !i-~eal< 1ft aa easily aallersteeEI FHanBer? 1...2 ... 3...4 

t laealil'y seH; piftee at resiaeaee, IIIIEi signifieaat 
atllars? 1...2 ... 3 ... 1 

& - ICilfftiRg shill&. 

Hew a1taa Eiaas tilts !lefS6Il perferFH !!>e fe!lewing 
aelivities f*ey; l regelaFiy, 2 e!leA, a semetimes, 
! rarely) 

"' Pay atteatioa !a purpesellll aetivities fef' & min11tes? 
1...2 ... 3 .. .4 

1r. !i-!ey w!th a a sleJ> !eslf 1er F66f'8 ti>a8 1-& minetes? 
1...2...3 ... 4 

"' 'l'ell lime !a !!>e heeF IIIIEi lllU!erstaaEI lime 
ialeFVals? ! ... 2 ... 3 ... I 

th !';&l!fll mere ti>a8 M ebjeets? 1...2...3 .. .4 

"' Be slmj>le a<l<liliea, seblraetien? 1...2 ... 3 ... 1 

t Wffie "" l'f!e! left wer<ls? 1...2 ... 3 ... 1 

g, DiserimiRale slH!pes, ,;.es, er eal6f's? 1...2 ... 3 ... 1 

Jr. Name peaple er sBjeets whee aeseribiAg piet11res? 
1...2 ... 3 ... ! 

i:- Biscrimiaate betv:eea ~ "maay," ~ 
1...2...3 ... 1 

+. Persoaal,'sel! ea-. 
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Wltb wbat lype at assietsaee eaa tilts !lefS6Il e11rreat!y (*'*" 1-=<-Na Assistaaee, 2 PFemptiag/SiraeiHrlng, 
3 S!lpeFVislaB, I Same D!reet ,\ssislaaee, § Tela! !;areJ-

"' PerfeFm lailetiAg faaetieBS: he, maialaiH b!e<l<le> 
IIIIEi l>ewel eeAiiAenee, eieftn seH; ole,? 
1...2 ... 3 ... 1...§ 

lr. Perferm eatiag{feelliag !anetiaAs: he, dfiftl!s li<j!ll<l& 
IIIIEi eats - speaa "" feflt, ole,? 1...2 ... 3 ... 1...§ 

"' PeF!erFH bathiftg !aAelieA fi±; batl!a; fllftS batll; ElfY' 
seH; ete-p. 1...2 ... 3 ... 1...§ 

5o Mebility. 

Wltb wbat lype at BSSis!eaee eaa tilts !lefS6Il eerreally (*'*" 1-=<-Na Assisteaee, 2 Premflliag{Straetllrl&g, 
3 SapeFVIsiaH, 4 SeFHe D!reet Assislaaee, o Tetal !;areJ-

&; Me¥e (wallting, ·.vheeliag) Etfffi:t:ftd ew;iranmeat? 
1...2...3 ... 1...§ 

lr. Rise !ram !yiftg OOw8 !a sitiiftg pesitiens, sits 
w!tfteat SHflfiBR? 1...2...3 ... 4...5 

"' TarH IIIIEi pasitiaa ... beth reH ever? 1...2 ...•... 1...5 

s, Behavier. 

Hew afteft <lees l!tls P"'fS&a ~ I Rarely, 
2 Sometimes, 3 Gltea, I Regelarly) 

tr. Eftgage 1ft self !iestraetive beftR'liOF? 1...2 ... 3 ... 1 

lr. ThrealeH er <Ia physieal "!ieleaee !a atllars? 
1...2 ... 3 ... 1 

"' TbTew tlllftgs, eamage preper!y, bave temper 
eatb11rsts? 1...2 ... 3 ... 1 

th Respond !a elllefS 1ft a S6eiatly llftaeeep!eble 
meaner (willleal · aaEille aager; lfllillratiea er 
hestillty) 1...2 ... 3 ... 4 

'/., Cemmllftlty !iYiftg shill&. 

With wftat ~ ef assistanee W6\:lld this ttefS{tft eUffeHtly 
be able !a f*ey; !-=oNe t.ssistaeee, 
2 Prampling{S!ruelafiag, 3 SHfleFVisiea, I SeFHe Bffeet 
Asststaaee, § Tela! 81re7 
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PART!. 
NURSING FACILITY CRITERIA. 

§ 1.1. Introduction. 

A. Medicaid-funded long-term care services may be 
provided in either a nursing facility or community-based 
care setting. The cn"teria for assessing an individual's 
eligibility for Medicaid payment of nursing facility care 
consist of two components: (i) functional capacity (the 
degree of assistance an individual requires to complete 
activities of daily living) and (ii) medical or nursing needs. 
The criteria for assessing an individual's eligibility for 
Medicaid payment of community-based care consist of 
three components: (i) functional capacity (the degree of 
assistance an individual requires to complete activities of 
dal1y living); (ii) medical or nursing needs; and (iii) the 
individual's risk of nursing facility placement in the 
absence of community~based waiver services. 

1. In order to qualify for Medicaid payment for 
nursing facility care an individual must meet both 
functional capacity requirements and have a medical 
condition which requires ongoing medical or nursing 
management. An exception may be made when the 
individual does not meet the functional capacity 
requirement but the individual does have a health 
condition that requires the daily direct services of a 
licensed nurse that cannot be managed on an 
outpatient basis. 

2. In order to qualify for Medicaid payment for 
community-based care an individual must either meet 
both the functional and medical components of the 
nursing facility criteria or meet the prenursing facility 
criteria defined in § 2.3. In addition, the individual 
must be determined to be at risk of nursing facility 
placement unless services under the waiver are 
offered. 

B. The preadmission screening process preauthorizes a 
continuum of long4erm care services avaz1able to an 
individual under the Virginia Medical Assistance Program. 
Nursing facilities' preadmission screenings to authorize 
Medicaid-funded long-term care are performed by teams 

composed by agencies contracting with the Department of 
Medical Assistance Services (DMAS). The authorization for 
Medicaid-funded long-term care may be rescinded by the 
nursing facility or community-based care provider or by 
DMAS at any point that the individual is determined to 
no longer meet the criteria for Medicaid-funded long-term 
care. Medicaid-funded long-term care services are covered 
by the program for individuals whose needs meet the 
criteria established by program regulations. Authorization 
of appropriate noninstitutional services shall be evaluated 
before actual nursing facility placement is considered. 

C. Prior to an individual's admiSsion, the nursing 
facility must review the completed preadmission screening 
forms to ensure that appropriate nursing facility 
admission criteria have been documented. The nursing 
facility is also responsible for documenting, upon 
admission and on an ongoing basis, that the individual 
meets and continues to meet nursing facility criteria. For 
this purpose, the nursing facility will use the Minimum 
Data Set (MDS). The post admission assessment must be 
conducted no later than 14 days after the date of 
admission and promptly after a significant change in the 
resident's physical or mental condition. If at any time 
during the course of the resident's stay, it is determined 
that the resident does not meet nursing facility criteria as 
defined in the State Plan for Medical Assistance, the 
nursing facility must initiate discharge of such resident. 
Nursing facilities must conduct a comprehensive, accurate, 
standardized, reproducible assessment of each resident's 
functional capacity and medical and nursing needs. 

The Department of Medical Assistance Services shall 
conduct surveys of the assessments completed by nursing 
facilities to determine that services provided to the 
residents meet nursing facility criteria and that needed 
services are provided. 

D. The community-based provider is responsible for 
documenting upon admission and on an ongoing basi's 
that the individual meets the criteria for Medicaid-funded 
long-term care. 

E. The criteria for nursing facility care under the 
Virginia Medical Assistance Program are contained herein. 
An individual's need for care must meet these criteria 
before any authorization for payment by Medicaid will be 
made for either institutional or noninstitutional long-term 
care services. The Nursing Home Preadmission Screening 
team is responsible for documenting on the 
state~esignated assessment instrument that the individual 
meets the criteria for nursing facility or community-based 
waiver services and for authon"zing admission to Medicaid 
funded long-term care. The rating of functional 
dependencies on the assessment instrument must be based 
on the individual's ability to function in a community 
environment, not including any institutionally induced 
dependence. 

§ 1.2. Preadmission screening criteria for nursing facility 
care. 
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A. Functional dependency alone is not sufficient to 
demonstrate the need for nursing facility care or 
placement. 

B. Except as provided for in § 1.1 A, an individual may 
only be considered to meet the nursing facility criteria 
when both the functional capacity of the individual and 
his medical or nursing needs meet the following 
requirements. Even when an individual meets nursing 
facility criteria, placement in a noninstitutional setting 
shall be evaluated before actual nursing facility placement 
is considered. 

1. Functional capacity. 

a. When documented on a completed 
state-designated preadmission screening assessment 
instrument which is completed in a manner 
consistent wzth the defimlions of activities of dazly 
living and directions provided by DMAS for the 
rating of those activities, individuals may be 
considered to meet the functional capacity 
requirements for nursing facility care when one of 
the following describes their functional capacity: 

( 1) Rated dependent in two to four of the Activities 
of Daily Living, and also rated semi-dependent or 
dependent in Behavior Pattern and Orientation, and 
semi-dependent in Joint Motion or semi-dependent 
in Medication Administration. 

(2) Rated dependent in five to seven of the 
Activities of Daily Living, and also rated dependent 
in Mobility. 

(3) Rated semi-dependent in two to seven of the 
Activities of Daily Living, and also rated dependent 
in Mobility and Behavior Pattern and Orientation. 

b. The rating of functional dependencies on the 
preadmission screening assessment instrument must 
be based on the individual's ability to function in a 
community environment~ not including any 
institutionally induced dependence. The following 
abbreviations shall mean: I ~ independent; d ~ 
semi-dependent; D ~ dependent; MH ~ mechanical 
help; HH ~ human help. 

(1) Bathing 

(a) Without help (I) 

(b) MH only (d) 

(c) HH only (D) 

(d) MH and HH (D) 

(e) Is bathed (D) 

(2) Dressing 
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(a) Without help (I) 

(b) MH only (d) 

(c) HH only (D) 

(d) MH and HH (D) 

(e) Is dressed (D) 

(/) Is not dressed (D) 

(3) Toileting 

(a) Without help day or night (I) 

(b) MH only (d) 

(c) HH only (D) 

(d) MH and HH (D) 

(e) Does not use toilet room (D) 

( 4) Transferring 

(a) Without help (1) 

(b) MH only (d) 

(c) HH only (D) 

(d) MH and HH (D) 

(e) Is transferred (D) 

(f) Is not transferred (D) 

(5) Bowel Function 

(a) Continent (I) 

(b) Incontinent less than weekly (d) 

(c) Ostomy - self-care (d) 

(d) Incontinent week(v or more (D) 

(e) Ostomy · not self-care (D) 

(6) Bladder Function 

(a) Continent (I) 

(b) Incontinent less than weekly (d) 

(c) External device - self-care (d) 

(d) Indwelling catheter - self-care (d) 

(e) Ostomy - self-care (d) 
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(/) Incontinent weekly or more (D) 

(g) External device - not sel/-care (D) 

(h) Indwelling catheter - not sel/-care (D) 

(i) Ostomy - not sel/-care (D) 

(7) Eating/Feeding 

(a) Without help (I) 

(b) MH only (d) 

(c) HH only (D) 

(d) MH and HH (D) 

(e) Spoon fed (D) 

(/) Syringe or tube fed (D) 

(g) Fed by IV or clysis (D) 

(8) Behavior Pattern and Orientation 

(a) Appropriate or Wandering/Passive less than 
weekly + Oriented (I) 

(b) Appropriate or Wandering/Passive less than 
weekly + Disoriented - Some Spheres (/) 

(c) Wandering/Passive Weekly/Or more + Oriented 
(I) 

(d) Appropriate or Wandering/Passive less than 
weekly + Disoriented - All Spheres (d) 

(e) Wandering/Passive . Weekly/Some or more + 
Disoriented - All Spheres (d) 

(/) Abusive/Aggressive/Disruptive less than weekly + 
Oriented or Disoriented (d) 

(g) Abusive/Aggressive/Disruptive weekly or more + 
Oriented (d) 

(h) AbusivejAggressivejDisruptive weekly or more + 
Disoriented (D) 

(9) Mobility 

(a) Goes outside without help (I) 

(b) Goes outside MH only (d) 

(c) Goes outside HH only (D) 

(d) Goes outside MH and HH (D) 

(e) Confined - moves about (D) 

(/) Confined - does not move about (D) 

(10) Medication Administration 

(a) No medications (/) 

(b) seq-administered - monitored less than weekly (/) 

(c) By lay persons, monitored less than weekly (I) 

(d) By Licensed/Professional nurse and/or monitored 
weekly or more (d) 

(e) Some or all by Professional nurse (D) 

( 11) Joint Motion 

(a) Within normal limits (/) 

(b) Limited motion (d) 

(c) Instability - corrected(/) 

(d) Instability - uncorrected (D) 

(e) Immobility (D) 

2. An i'ndividual with medical or nursing needs is an 
individual whose health needs require medical or 
nursing superviSion or care above the level which 
could be provided through assistance with Activities 
of Daily Living, Medication Administration and 
general supervision and is not primarily for the care 
and treatment of mental diseases. Medical or nursing 
supervision or care beyond this level is required when 
any one of the following describes the individual's 
need for medical or nursing supervision: 

a. The individual's medical condition requires 
observation and assessment to assure evaluation of 
the person's need for modification of treatment or 
additional medical procedures to prevent 
destabilization and the person has demonstrated an 
inability to sel/-observe or evaluate the need to 
contact skilled medical professionals; 

b. Due to the complexity created by the person's 
multiple, interrelated medical conditions, the 
potential for the individual's medical instability is 
high or medical instability exists; or 

c. The individual requires at least one ongoing 
medica[fnursing service. The following is a 
nonexclusive list of medical/nursing services which 
may, but need not necessarily, indicate a need for 
medical or nursing supervision or care: 

(I) Application of aseptic dressings; 

(2) Routine catheter care; 
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(3) Respiratory therapy; 

(4) Supervision for adequate nutrition and hydration 
for individuals who show clinical evidence of 
malnourishment or dehydration or have recent 
history of weight loss or inadequate hydration 
which, if not supervised would be expected to 
result in malnourishment or dehydration; 

(5) Therapeutic exercise and positioning; 

(6) Routine care of colostomy or ileostomy or 
management of neurogenic bowel and bladder; 

(7) Use of physical (e.g., side rails, poseys, locked 
wards) or chemical restraints; 

(8) Routine skin care to prevent pressure ulcers for 
individuals who are immobile; 

(9) Care of small uncomplicated pressure ulcers, and 
local skin rashes; 

(I 0) Management of those with sensory, metabolic, 
or circulatory impairment with demonstrated 
clinical evidence of medical instability; 

(II) Chemotherapy; 

(I2) Radiation; 

( 13) Dialysis; 

( 14) Suctioning; 

(15) Tracheostomy care; 

(I6) Infusion Therapy; 

( I7) Oxygen. 

3. Even when an individual meets nursing facility 
criteria, provision of services in a noninstitutional 
setting shall be considered before nursing facility 
placement is sought. 

§ 1.3. Summary of preadmission nursing facility criteria. 

A. An individual shall be determined to meet the 
nursing facility criteria when: 

I. The individual has both limited functional capacity 
and requires medical or nursing management 
according to the requirements of § 2.I; or 

2. The individual is rated dependent in some 
functional limitations, but does not meet the 
functional capacity requirements, and the individual 
requires the daily direct services or supervision of a 
licensed nurse that cannot be managed on an 
outpatient basis (e.g., clinic, physician visits, home 
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health services). 

B. An individual shall nat be determined to meet 
nursing facility criteria when one of the following specific 
care needs solely describes his condition: 

1. An individual who requires minimal assistance with 
activities of daily living, including those persons 
whose only need in all areas of functional capacity is 
for prompting to complete the activzty; 

2. An individual who independently uses mechanical 
devices such as a wheelchair, walker, crutch, or cane; 

3. An individual who requires limited diets such as a 
mechanically altered, low salt, low residue, diabetic, 
reducing, and other restrictive diets; 

4. An individual who requires medications that can be 
independently self-administered or administered by the 
caregiver; 

5. An individual who requires protection to prevent 
him from obtaining alcohol or drugs or to address a 
social/environmental problem; 

6. An individual who requires minimal staff 
observation or assistance for confusion, memory 
impairment, or poor judgment; 

7. An individual whose primary need is for behavioral 
management which can be provided in a 
community-based setting; 

§ 1.4. Evaluation to determine eligibility 
payment of nursing facility or 
community~based care services. 

for Medicaid 
home- and 

A. The screening team shall not authorize 
Medicaidfunded nursing facility services for any individual 
who does not meet nursing facility criteria. Once the 
nursing home preadmission screening team has detennined 
whether or not an individual meets the nursing facility 
criteria, the screening team must detennine the most 
appropriate and cost-effective means of meeting the needs 
of the individual. The screening team must document a 
complete assessment of all the resources available for that 
individual in the community (i.e., the immediate family, 
other relatives, other community resources and other 
services in the continuum of long-term care which are less 
intensive than nursing facility level-of-care services). The 
screening team shall be responsible for preauthorizing 
Medicaid-funded long-term care according to the needs of 
each individual and the support required to meet those 
needs. The screening team shall authorize Medicaid-funded 
nursing facility care for an individual who meets the 
nursing facility cn"teria only when services in the 
community are either not a feasible alternative or the 
individual or the individual's representative rejects the 
screening team's plan for community services. The 
screening team must document that the option of 
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community-based alternatives has been explained, the 
reason community-based services were not chosen, and 
have this document signed by the client or client's 
primary caregivers. 

B. The screening team shall authorize community-based 
waiver services only for an individual who: 

i. Meets the nursing facility criteria and is at risk of 
nursing home placement without waiver services. 
Waiver services are offered to such an individual as 
an alternative to avoid nursing facz1ity admission; or 

2. Meets the following prenursing facility criteria and 
is at risk of nursing home placement without waiver 
services. Waiver services are offered to such an 
individual as a preventive service to delay or avoid 
nursing facility admission which would be required in 
the near future if community-based care is not 
offered. The prenursing facility criteria are: 

a. The individual is rated dependent in four of the 
activities of daily living and also rated dependent in 
mobility and has a need for medical or nursing 
supervision, or 

b. The individual meets the functional dependency 
component of the nursing facility criteria but lacks 
a medical or nursing need. 

C. Federal regulations which govern Medicaid-funded 
home- and community-based services require that services 
only be offered to individuals who would otherwise 
require i'nstitutional placement in the absence of home­
and community-based services. The determination that an 
individual would otherwise require placement in a nursing 
facility is based upon a finding that the individual's 
current condition and available support are insufficient to 
enable the individual to remain in the home and thus the 
individual is at risk of institutionalization if 
community-based care is not authorized. The 
determination of the individual's risk of nursing facility 
placement shall be documented either on the 
state-designated preadmission screening assessment or i'n a 
separate attachment for every individual authorized to 
receive community-based wai'ver services. To authon"ze 
communi'ty-based wai'ver services, the screeni'ng team 
must document that the individual is at risk of nursing 
facility placement by finding that one of the following 
conditions i's met: 

1. Application for the individual to a nursing facility 
has been made and accepted. 

2. The individual has been cared for in the home 
prior to the assessment and evidence i's available 
demonstrating a deterioration in the individual's 
health care condition or a change in available support 
preventing former care arrangements from meeting 
the individual's need. Examples of such evidence may 
be, but shall not necessarily be limited to: 

a. Recent hospitalizations, 

b. Attending physician documentation, or 

c. Reported findings from medical or social service 
agencies. 

3. There has been no change in condition or available 
support but evidence is available that demonstrates 
the i'ndividual's functional, medical and nursi'ng needs 
are not being met. Examples of such evidence may 
be, but shall not necessarily be limited to: 

a. Recent hospitalizations, 

b. Attending physician documentation, or 

c. Reported findings from medical or social service 
agencies. 

§ 1.5. Crzteria for continued nursing facility care using the 
Minimum Data Set (MDS). 

individuals may be considered appropriate for nursing 
facility care when one of the following describes their 
medical or nursing needs and functional capacity as 
recorded on the Minimum Data Set (MDS) of the Resident 
Assessment Instrument that is specified by the 
Commonwealth: 

1. Functional capacity: 

a. The individual meets criteria for two to four of 
the Activities of Daily Living, plus Behavior and 
On'entation, and Joint Motion; 

b. The individual meets criteria for five to seven of 
the Activities of Daily Living and also for 
Locomotion; or 

c. The individual meets criteria for two to seven of 
the Activities of Daily Living and also for 
Locomotion, and Behavior and Orientation. An 
individual in this category will not be appropriate 
for nursing facility care unless he also has a 
medical condition requi'ring treatment or observation 
by a nurse. 

2. Medical or nursing needs. The individual has health 
needs which require medical or nursing supervision or 
care above the level which could be provided through 
assistance with activities of daily living, medication 
admini'strati'on and general supervi'sion and is not 
primarily for the care and treatment of mental 
diseases. 

§ 1.6. Definitions to be applied when completing the MDS. 

A. Activities of Daily Living ( ADLs): 

1. Transfer (§ E( lJb)). in order to meet this ADL, the 
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individual must score a 1, 2, 3, 4, or 8 as described 
below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during 
last 7 days 

b. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3 + times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3+ times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
perfonned part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff perfonnance of 
activity during entire 7 days 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day pen'od. 

2. Dressing(§ E{l)(d)). In order to meet this ADL, the 
individual must score a I, 2, 3, 4, or 8 as described 
below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during 
last 7 days 

b. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3 + times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3+ times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence Full staff performance of 
activity dun'ng entire 7 days 

Vol. 10, Issue 7 

1701 

Proposed Regulations 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day pen'od. 

3. Eating (§ E{l)(e)). In order to meet this ADL, the 
individual must score a 1, 2, 3, 4, or 8 as descdbed 
below: 

a. (0) independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during 
last 7 days 

b. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3+ times during last 7 days - OR -
supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. ( 2) Limited assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bean'ng 
assistance 3+ times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance While resident 
performed part of activity, over last 7-day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

f. (8) Activity did not occur during the entire 7-day 
pedod. Use of this code is limited to situations 
where the ADL activity was not performed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7 day period, or 

g. To meet this ADL, one of the following is 
checked: 

(1) § l(4)(a) Parenteral or intravenous 

(2) § l(4)(b) Feeding tube 

(3) § l(4)(d) Syringe (oral feeding) 

4. Toilet Use(§ E(l)(/)). In order to meet this ADL, the 
individual must score a 1, 2, 3, 4, or 8 as described 
below: 

a. (0) Independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during 
last 7 days 

b. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3+ times durz'ng last 7 days - OR -
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supervision plus physical assistance provided on 1 
or 2 times during last 7 days 

c. (2) Lim#ed assistance - Resident highly involved 
in activity; received physical help in guided 
maneuvering of limbs or other nonweight bearing 
assistance 3 + times - OR - more help provided only 
1 or 2 times during last 7 days 

d. (3) Extensive assistance - While resident 
performed part of activity, over last 7 day period, 
help of following type or types was provided 3 or 
more times: weight-bearing support or full staff 
performance during part (but not all) of last 7 days 

e. ( 4) Total dependence - Full staff peiformance of 
activity during entire 7 days 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not peiformed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day period. 

5. Bathing (§ E(3Ja)). To meet this ADL, the individual 
must score a 1, 2, 3, 4, or 8 as described below: 

a. (0) Independent - no help provided. 

b. (I) Supervision - oversight help only 

c. (2) Physical help limited to transfer only 

d. (3) Physical help in part of bathing activity 

e. (4) Total dependence 

f. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations 
where the ADL activity was not peiformed and is 
primarily applicable to fully bed-bound residents 
who neither transferred from bed nor moved 
between locations over the entire 7-day period. 

6. Bladder Continence (§ F( 1Jb)). In order to meet this 
ADL, the individual must score a 2, 3, or 4 in this 
category: 

a. (0) Continent - Complete control 

b. (I) Usually continent - incontinent episodes once 
a week or less 

c. (2) Occasionally incontinent - 2+ times a week 
but not daily 

d. (3) Frequently incontinent - tended to be 
incontinent daily, but some control present (e.g., on 
day shift) 

e. (4) Incontinent - Had inadequate control,· multiple 
daily episodes or 

f. To meet this ADL, one of the following is 
checked: 

( 1) §F(3Jb) external cathether 

(2) §F(3Jc) indwelling catheter 

7. Bowel Continence (§ F(lJa)). In order to meet this 
ADL, the individual must score a 2, 3, or 4 in this 
category: 

a. (0) Continent - Complete control 

b. ( /) Usually continent - control problems less than 
weekly 

c. (2) Occasionally incontinent - once a week 

d. (3) Frequently incontinent - 2-3 times a week 

e. (4) Incontinent - Had inadequate control all (or 
almost all) of the time, or 

f. To meet this ADL, § F(3Jh) ostomy is checked. 

B. Joint Motion (§ E(4)). 

In order to meet this category, at least one of the 
following must be checked: 

1. § E(4Jc) Contracture to arms, legs, shoulders, or 
hands 

2. (d) Hemiplegia/hemiparesis 

3. (e) Quadriplegia 

4. (/) Arm - partial or total loss of voluntary 
movement 

5. (g) Hand - lack of dexterity (e.g., problem using 
toothbrush or adjusting hearing aid) 

6. (h) Leg - partial or total loss of voluntary 
movement 

7. (i) Leg - unsteady gait 

8. (j) Trunk - partial or total loss of ability to 
position, balance, or turn body 

C. Locomotion (§ Ef If c)). 

In order to meet this ADL, the individual must score a 
1, 2, 3, 4, or 8 in this category: 

I. (0) Independent - No help or oversight - OR -
help/oversight provided only 1 or 2 times during last 
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7 days 

2. ( 1) Supervision - Oversight, encouragement or 
cueing provided 3 + times during last 7 days - OR -
supervision plus physical assistance provided on 1 or 
2 times during last 7 days 

3. (2) Limited assistance - Resident highly involved in 
activity; received physical help in guided maneuvering 
of limbs or other nonweight bearing assistance 3+ 
times - OR - more help provided only 1 or 2 times 
during last 7 days 

4. (3) Extensive assistance - While resident performed 
part of activity, over last 7 day period, help of 
following type or types was provided 3 or more 
times: weight-bearing support or full staff performance 
during part (but not all) of last 7 days 

5. (4) Total dependence - Full staff performance of 
activity during entire 7 days 

6. (8) Activity did not occur during the entire 7-day 
period. Use of this code is limited to situations where 
the ADL activity was not performed and is primarily 
applicable to fully bed-bound residents who neither 
transferred from bed nor moved between locations 
over the entire 7-day period. 

D. Nursing Observation. 

In order to meet this category, at least one of the 
following special treatments, procedures and skin 
conditions must be checked.· 

1. § N(4)(a) Open lesions other than stasis or pressure 
ulcers (e.g., cuts) 

(/) Wound care or treatment (e.g., pressure ulcer 
care, surgical wound) 

(g) Other skin care or treatment 

2. § P(1)(a) Chemotherapy 

(b) Radiation 

(c) Dialysis 

(d) Suctioning 

(e) Tracheostomy care 

(f) Intravenous medications 

(g) Transfusions 

(h) Oxygen 

(i) Other special treatment or procedure 
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E. Behavior and On'entation. 

In order to meet this category, the individual must 
meet at least one of the categories for both behavior and 
orientation. 

1. Behavior. To meet the criteria for behavior, the 
individual must meet at least one of the following: 

a. § H(1)(d) Failure to eat or take medications, 
withdrawal from self care or leisure activities (must 
be checked), or 

b. One of the following is coded 1 (behavior of this 
type occurred less than daily) or 2 (behavior of this 
type occurred daily or more frequently): 

(1) § H(3)(a) Wandering (moved with no rational 
purpose, seemingly oblivious to needs or safety) 

(2) § H(3)(b) Verbally abusive (others were 
threatened, screamed at, cursed at) 

(3) § H(3)(c) Physically abusive (others were hit, 
shoved, scratched, sexually abused) 

(4) § H(3)(d) Socially inappropriate/disruptive 
behavior (made disrupting sounds, noisy, screams, 
self abusive acts, sexual behavior or disrobing in 
public, smeared/threw foodlfeces, hoarding, 
rummaged through others' belongings) 

2. Orientation: To meet this category, the individual 
must meet at least one of the following: 

a. § B(3)(d) Awareness that individual is in a 
nursing home - is not checked; 

b. § B(3)(e) None of the memoryjrecall ability items 
are recalled - must be checked; or 

c. § 11(4) Cognitive skills for daily decision making -
must be coded with a 2 (moderately impaired -
decisions poor; cues/supervision required) or 3 
(severely impaired neverjrarely made decisions). 

PART II. 
ADULT SPECIALIZED CARE CRITERIA. 

§ 2.1. General description. 

The resident must have long-term health conditions 
requiring close medical supervision, 24-hour licensed 
nursing care, and specialized services or equipment. 

§ 2.2. Targeted population. 

Targeted population includes: 

1. Individuals requin'ng mechanical ventilation; 
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2. Individuals with communicable diseases requiring 
universal or respiratory precautions; 

3. Individuals requzrzng ongoing intravenous 
mediCation or nutrition administration; and 

4. Individuals requiring comprehensive rehabilitative 
therapy services. 

§ 2.3. Criteria. 

A. The individual must require at a minimum: 

1. Physician visits at least once weekly; 

2. Skilled nursing services 24 hours a day (a 
regiStered nurse must be on the nursing unit on 
which the resident resides, 24 hours a day, whose 
sole responsibilzty is the designated unit); and 

3. Coordinated multidisciplinary team approach to 
meet needs. 

B. In addition, the individual must meet one of the 
following requirements: 

1. Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; therapy must be 
provided at a minimum of four therapy sessions 
(minimum of 30 minutes per session) per day, five 
days per week; individual must demonstrate progress 
in overall rehabz7Itative plan of care on a monthly 
basis; 

2. Must require special equipment such as mechanical 
ventilators, respiratory therapy equipment (that has to 
be supervised by licensed nurse or respiratory 
therapist), monitoring device (respiratory or cardiac) 
kinetic therapy; or 

3. Individuals that require at least one of the 
following special services: 

a. Ongoing administration of intravenous 
medications of nutrition (i.e., TPN, antibiotic 
therapy, narcotic administration, etc.): 

b. Special infection control precautions (universal or 
respiratory precaution; this does not include 
handwashing precautions only)· 

c. Dialysis treatment that is provided on unit (i.e., 
peritoneal dialysis); 

d. D01ly respiratory therapy treatments that must 
be provided by a skilled nurse or mpiratory 
therapist; 

e. Extensive wound care reqwrmg debridement, 
irrigation, packing, etc., more than two times a day 

(i.e., grade IV decub1tz;· large surgical wounds that 
cannot be closed, second or third-degree burns 
covering more than 10% of the body); or 

f. Multiple unstable ostomies (a single ostomy does 
not constitute a requirement for special care) 
requiring frequent care {i.e., suctioning every hour 
stabilization of feeding; stabilization of elimination). 

PART Ill 
PEDIATRIC AND ADOLESCENT SPECIALIZED CARE 

CRITERIA. 

§ 3.1. General description. 

The child must have ongoing health conditions requiring 
close medical supervision, 24-hour licensed nursing 
supervision, and specialized services or equipment. The 
recipient must be age 21 or under. 

§ 3.2. Targeted population. 

Targeted population includes: 

1. Children requiring mechanical ventilation; 

2. Children with communicable diseases requmng 
universal or respiratory precautions (excluding normal 
childhood diseases such as chicken pox, measles, strep 
throat, etc.); 

3. Children requiring ongoing intravenous medication 
or nutrition administration; 

4. Children requiring daily dependence on device 
based respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.); 

5. Children requiring comprehensive rehabilitative 
therapy service; and 

6. Children with terminal illness. 

§ 3.3. Criteria. 

A. The child must require at a minimum: 

1. Physician visits at least once weekly; 

2. Skilled nursing services 24 hours a day (a 
registered nurse must be on the nursing unit on 
which the child is residing, 24 hours a day, whose 
sole responsibility is that nursing unit); 

3. Coordinated multidisciplinary team approach to 
meet needs,· and 

4. The nursing facility must provided for the 
educational and habi/itative needs of the child. These 
services must be age appropriate and appropriate to 
the cognitive level of the child. Services must also b< 
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individualized to meet the specific needs of the child 
and must be provided in an organized and proactive 
manner. Services may include but are not limited to 
school, active treatment for mental retardation, 
habi/itative therapies, social skills and leisure 
activities. The services must be provided for a total 
of two hours per day, minimum. 

B. In addition, the child must meet one of the following 
requirements: 

1. Must require two out of three of the following 
rehabilitative services: Physical Therapy, Occupational 
Therapy, Speech-pathology services; therapy must be 
provided at a minimum of six therapy sessions 
(minimum of 15 minutes per session) per day, five 
days per week; child must demonstrate progress in 
overall rehabilitative pian of care on a monthly basis; 

2. Must require special equipment such as mechanical 
ventilators, respiratory therapy equipment (that has to 
be supervised by licensed nurse or respiratory 
therapist), monitoring device (respiratory or cardiac) 
kinetic therapy, etc.; or 

3. Chz1dren that require at least one of the following 
special services: 

a. Ongoing administration of intravenous 
medications of nutrition (i.e., TPN, antibiotic 
therapy, narcotic administration, etc.); 

b. Special infection control precautions (universal or 
respiratory precaution; this does not include 
handwashing precautions only or isolation for 
normal childhood diseases such as measles, chicken 
pox, strep throat, etc.); 

c. Dialysis treatment that is provided within the 
facility (i.e., peritoneal dialysis); 

d. Daily respiratory therapy treatments that must 
be provided by a skilled nurse or respiratory 
therapist; 

e. Extensive wound care requzrmg debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed, second or third-degree bums 
covering more than 10% of the body); 

f Ostomy care requin'ng services by a licensed 
nurse; or 

g. Care for terminal illness. 

PART JV. 
CRITERIA FOR CARE IN FACILITIES FOR 

MENTALLY RETARDED PERSONS. 

, § 4.1. Definitions. 
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The following words and terms, when used in these 
criteria, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"No assistance" means no help is needed. 

"Prompting/structuring" means prior to the functioning, 
some verbal direction or some rearrangement of the 
environment is needed. 

"Supervision, means that a helper must be present 
during the function and provide only verbal direction, 
general prompts, and/or guidance. 

"Some direct assiStance" means that helper must be 
present and provide some physical guidance/support (with 
or without verbal direction). 

"Total care" means that a helper must perform all or 
nearly all of the functions. 

"Rarely" means that a behavior occurs quarterly or 
less. 

"Sometimes" means that a behavior occurs once a 
month or less. 

"'Often" means that a behavior occurs two or three 
times a month. 

"Regularly" means that a behavior occurs weekly or 
more. 

§ 4.2. Utilization control. 

Utilization control regulations require that criteria be 
formulated for guidance for appropriate levels of services. 
Traditionally, care for the mentally retarded has been 
institutionally based; however, this level of care need not 
be confined to a specific setting. The habilitative and 
health needs of the client are the determining issues. 

§ 4.3. Purpose. 

The purpose of these regulations is to establish standard 
criteria to measure eligibility for Medicaid payment. 
Medicaid can pay for care only when the client is 
receiving appropriate services and when "active 
treatment" is being provided. An individual's need for 
care must meet these criteria before any authon'zation for 
payment by Medicaid will be made for either institutional 
or waivered rehabilitative services for the mentally 
retarded. 

§ 4.4. Care in facilities for the mentally retarded. 

A. Care in facilities for mentally retarded requires 
planned programs for habilitative needs or health related 
services which exceed the level of room, board, and 
supervision of daily activities. Such cases shall be 
combination of habilitative, rehabilitative, and health 
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services directed toward increasing the functional capacity 
of the retarded person. Examples of services shall include 
training in the activities of daily living, task-learning 
skills, socially acceptable behaviors, basic community 
living programming, or health care and health 
maintenance. The overall objective of programming shall 
be the attainment of the optimal physical, intellectual, 
social, or task learning level which the person can 
presently or potentially achieve. 

B. The evaluation and reevaluation for care in a facility 
for the mentally retarded shall be based on the needs of 
the person, the reasonable expectations of the resident's 
capabilities, the appropriateness of programming, whether 
progress is demonstrated from the training and, in an 
institution, whether the services could reasonably be 
provided in a less restrictive environment. 

§ 4.5. Patient assessment cnten'a. 

The patient assessment criteria are divided into broad 
categories of needs, or services provided. These must be 
evaluated in detail to determine the abilities/skills which 
will be the basis for the development of a plan for care. 
The evaluation process will demonstrate a need for 
programming an array of skz1ls and abilities or health 
care services. These have been organized in seven major 
categon'es. Level of functioning in each category is graded 
from the most dependent to the least dependent. In some 
categories, the dependency status is rated by the degree 
of assistance required. In other categories, the dependency 
is established by the frequency of a behavior or ability to 
perform a given task. 

§ 4.6. Categories. 

The resident must meet the indicated dependency level 
in two or more of categon'es I through 7. 

1. Health status. To meet this category: 

a. Two or more questions must be answered with a 
4, or 

b. Question 'T' must be answered 'Yes." 

2. Communication skills. To meet this category three 
or more questions must be answered with a 3 or a 4. 

3. Task learning skills. To meet this category three or 
more questions must be answered with a 3 or a 4. 

4. Personal care. To meet this category: 

a. Question "a" must be answered with a 4 or a 5, 
or 

b. Question "b" must be answered with a 4 or a 5, 
or 

c. Questions "c" and 11d" must be answered with a 

4 or a 5. 

5. Mobility. To meet this category: 

Any one question must be answered with a 4 or a 
5. 

6. Behavior. To meet this category: 

Any one question must be answered with a 3 or a 
4. 

7. Community living. To meet this category: 

a. Any two of the questions "b," "e," or "g" must 
be answered with a 4 or a 5, or 

b. Three or more questions must be answered with 
a4ora5. 

§ 4.7. Level of functioning survey. 

A. HEALTH STATUS. 

How often is nursing care or nursing supervzszon by a 
licensed nurse required for the following? (Key: I ~Rarely, 
2~Sometimes, 3~0ften, and 4~Regularly) 

1. Medication administration and/or evaluation for 
effectiveness of a medication regimen? .. 1 ..... 2 ..... 3 ..... 4 

2. Direct services: i.e., care for lesions, dressings, 
treatments, (other than shampoos, foot powder, etc.) 
............................................ . 1 .... .2 ..... 3 ..... 4 

3. Seizures control ........................ 1.. ... 2 ..... 3 ..... 4 

4. Teaching diagnosed disease control and care, 
including diabetes ......................... 1.. ... 2 ..... 3 ..... 4 

5. Management of care of diagnosed circulatory or 
respiratory problems ..................... . 1 ..... 2 ..... 3 ..... 4 

6. Motor disabilities which interfere with all activities 
of Daily Living Bathing, Dressing, Mobility, Toileting, 
etc. . ...................................... . 1 ..... 2 ..... 3 ..... 4 

7. Observation for choking/aspiration while eating, 
drinking? .................................. 1.. ... 2 ..... 3 .... .4 

8. Supervision of use of adaptive equipment, i.e., 
special spoon, braces, etc. . ............... 1.. ... 2 ..... 3 ..... 4 

9. Observation for nutritional problems (i.e., 
undernourishment, swallowing difficulties, obesity 
............................................ . 1.. ... 2 ..... 3 ..... 4 

10. Is age 55 or older, has a diagnosis of a chronic 
disease and has been in an institution 20 years or 
more ....................................... 1.. ... 2 ..... 3 ..... 4 
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B. COMMUNICATION. 

Using the Key 1 ~regularly, 2~often, 3~sometimes, 
4 ~rarely, how often does this person 

1. Indicate wants by pointing, vocal noises, or signs? 
............................................ . 1.. ... 2 ..... 3 .... .4 

2. Use simple words, phrases, short sentences? 
............................................. 1.. .. .2 ..... 3 ..... 4 

3. kk for at least ten things using appropriate 
names? ................................... . 1 ..... 2 ..... 3 .... .4 

4. Understand simple words, phrases or instructions 
containing prepositions: i.e., "on" "in" "behind"? 
............................................ . 1.. .. .2 ..... 3 ..... 4 

5. Speak in an easily understood manner? 
............................................. 1.. ... 2 ..... 3 ..... 4 

6. Identify self, place of residence, and significant 
others? ..................................... 1.. ... 2 ..... 3 ..... 4 

C. TASK LEARNING SKILLS. 

How often does this person perform 
activities (Key: 1 ~regularly, 2~often, 
4~rarely) 

the following 
3=sometimes, 

I. Pay attention to purposeful activities for 5 
minutes? ................................... 1.. ... 2 ..... 3 ..... 4 

2. Stay with a 3-step task for more than 15 minutes? 
............................................ . 1.. .. .2 ..... 3 ..... 4 

3. Tell time to the hour and understand time 
intervals? ................................. . 1.. ... 2 ..... 3 ..... 4 

4. Count more than 10 objects? .......... 1.. .. .2 ..... 3 .... .4 

5. Do simple addition, subtraction? ...... 1.. .. .2 ..... 3 ..... 4 

6. Write or print ten words? ............ . 1.. ... 2 ..... 3 ..... 4 

7. Discriminate shapes, sizes, or colors? .1.. ... 2 ..... 3 .... .4 

8. Name people or objects when describing pictures? 
............................................ . 1.. .. .2 ..... 3 ..... 4 

9. Discn'minate between "one," "many," "lot"? 
.......................................... ... 1.. ... 2 ..... 3 ..... 4 

D. PERSONAL and SELF CARE. 

With what type of assistance can this person currently 
(Key: 1 ~No Assistance, 2~ Prompting/Structures, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 

I. Perform toileting junctions: i.e., maintain bladder 
and bowel continence, clean self, etc.? 
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..................... ············ ....... . 1.. ... 2 ..... 3 ..... 4 ..... 5 

2. Perform eating/feeding junctions: i.e., drinks liquids 
and eats with spoon or fork, etc.? .. . 1 ..... 2 ..... 3 ..... 4 ..... 5 

3. Perform bathing function: i.e., bathe, runs bath, dry 
self, etc.? ............................. . 1.. .. .2 ..... 3 ..... 4 ..... 5 

4. Dress self completely, i.e., including fastening, 
putting on clothes, etc.? ............. . 1.. ... 2 ..... 3 ..... 4 ..... 5 

E. MOBILITY. 

With what type of assistance can this person currently 
(Key: 1 ~No Assistance, 2~Prompting/Structures, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 

1. Move, (walking, wheeling) around environment? 
............................................. . 1.. .. .2 ..... 3 ..... 4 ..... 5 

2. Rise from lying down to sitting positions, sits 
without support? ..................... . 1.. ... 2 ..... 3 ..... 4 ..... 5 

3. Tum and position in bed, roll over? 
. ........................... ······· .... .. 1.. ... 2 ..... 3 ..... 4 ..... 5 

F. BEHAVIOR. 

How often does this person (Key: 
2~Sometimes, 3~0ften, and 4~Regularly) 

J~Rarely, 

I. Engage in self destructive behavior? . . 1.. ... 2 ..... 3 ..... 4 

2. Threaten or do physical violence to others? 
............................................ . 1.. ... 2 ..... 3 .... .4 

3. Throw things, damage property, have temper 
outbursts? ................................ . 1.. ... 2 ..... 3 .... .4 

4. Respond to others in a socially unacceptable 
manner (without undue anger, frustration, or hostility) 
···································· ....... ... 1.. ... 2 ..... 3 ..... 4 

G. COMMUNITY LIVING SKILLS. 

With what type of assistance can this person currently 
(Key: J~No Assistance, 2~PromptingjStructures, 
3~Supervision, 4~Some Direct Assistance, 5~Total Care) 

1. Prepare simple foods requiring no mixing or 
cooking? .............................. . 1.. .. .2 ..... 3 .... .4 ..... 5 

2. Take care of personal belongings, room (excluding 
vacuuming, ironing, clothes washing/drying, wet 
mopping)? ............................ . 1 ..... 2 ..... 3 .... .4 ..... 5 

3. Add coins of van·ous denominations up to one 
dollar? ............................... .. 1.. ... 2 ..... 3 ..... 4 ..... 5 

4. Use the telephone to call home, doctor, fire, police? 
••••••••••••••••••••••••••••••••••••• 0 •• • 1.. .. .2 ..... 3 ..... 4 ..... 5 
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5. Recognize survival signS/Words: i.e., stop, go, traffic 
li'ghts, police, men, women, restrooms, danger, etc.? 
........................................ . 1... . .2 ..... 3 ..... 4 ..... 5 

6. Refrain from exhibiting unacceptable sexual 
behavior in public? .................. . 1 ..... 2 ..... 3 ..... 4 ..... 5 

7. Go around cottage, ward, building, without running 
away, wandering off, or becoming lost? 
.............................. ........... 1... . .2 ..... 3 ..... 4 ..... 5 

8. Make minor purchases, i.e., candy, soft drink, etc? 
........................................ . 1 ..... 2 ..... 3 .... .4 ..... 5 

VR 460-04-3.1300. Regulations for Outpatient Physical 
Rehabilitative Services. 

§ I. Scope 

A. Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. 

B. Physical therapy and related services shall be 
prescribed by a physician and be part of a written plan of 
care. 

C. Any one of these services may be offered as the sole 
rehabilitative service and Is not contingent upon the 
provision of another service. 

D. All practitioners and providers of services shall be 
required to meet State and Federal licensing or 
certification requirements. 

§ 2. Physical therapy. 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services, or by a school district employing qualified 
physical therapists. 

B. Effective July I, 1988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long-term 
care facilities. Reimbursement for these services is and 
continues to be included as a component of the nursing 
facilities' operating cost. 

C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

I. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine. 

2. The services shall be of a level of complexity and 

sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 3. Occupational therapy. 

A. Services for individuals requiring occupatianal therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services, or a school district employing qualified therapists. 

B. Effective September I, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

!. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association under the 
supervision of an occupational therapist as defined 
above, or an occupational therapy assistant who is 
certified by the American Occupational Therapy 
Certification Board under the direct supervision of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
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qualified occupational therapy assistant or a graduate 
engaged in supplemental clinical experience required 
before registration, such services shall be provided 
under the supervision of a qualified occupational 
therapist who makes an onsite supervisory visit at 
least once every 30 days. This visit shall not be 
reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patienfs condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 4. Services for individuals with speech, hearing, and 
language disorders. 

A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, or when 
otherwise included as an authorized service by a cost 
provider who provides rehabilitation services. 

B. Effective September 1, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Speech-language therapy services shall be those 
services furnished a patient which meet all of the 
following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speeeft Speech-Language Pathology, or, 
if exempted from licensure by statute, meeting the 
requirements in 42 CFR 440.110(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a speech-language pathologist licensed by the Board 
of Audiology and Sjleeeft Speech-Language Pathology; 
and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 5. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
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agencies, school divisions, or home health agencies shall 
include authorization for up to 24 visits by each ordered 
rehabilitative service wlllHft a IHHiay ~ A reel~ie111 
may reeei-Ye a mru•imum 6f 4& ¥isils annually wl!li6tit 
aHIIIori<a!iafu annually. The provider shall maintain 
documentation to justify the need for services. A visit shall 
be defined as the duration of time that a rehabilitative 
therapist is with a client to provide services prescribed by 
the physician. Visits shall not be defined in measurements 
or increments of time. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized by l!Siftg the Rel>abili!atioa 
TFeatmenl f,ul!lori•a!ioa feffit (BMAS 126). Tl>is feljliCSt 
lfti!S! be s!glletl aft<! <la!e<l by a ~bysieian . Documentation 
for medical justification must include physician orders or 
a plan of care signed and dated by the physician. 
Authorization lor extended services shall be based on 
individual need. Payment shall not be made for additional 
service unless the extended provision of services has been 
authorized by DMAS. Periods of care beyond those allowed 
which have not been authorized by DMAS shall not be 
approved lor payment. 

§ 6. Documentation requirements. 

A. Documentation of physical therapy. occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a rehabilitation agency, or a school district shall, at a 
minimum: 
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I. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

5. Include a copy of the physician's orders and plan 
of care; 

6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school districts) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet 
these goals, and the patient's discharge destination; 
and 

8. in school districts, include an individualized 
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education program (IEP) which describes the 
anticipated improvements in functional level in each 
school year and the time frames necessary to meet 
these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

§ 7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical therapy, occupational therapy, and 
speech-language pathology services: 

1. Patient must be under the care of a physician who 
is legally authorized to practice and who is acting 
within the scope of his license. 

2. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or 
items must be necessary to carry out the plan of 
treatment and must be related to the patient's 
condition. 

3. A physician recertification shall be required 
periodically, must be signed and dated by the 
physician who reviews the plan of treatment, and may 
be obtained when the plan of treatment is reviewed. 
The physician recertification statement must indicate 
the continuing need for services and should estimate 
how long rehabilitative services will be needed. 

4. The physician orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the 
plan of care, and indicate the frequency and duration 
for services. 

5. utilization review shall be performed to determine 
if services are appropriately provided and to ensure 
that the services provided to Medicaid recipients are 
medically necessary and appropriate. Services not 
specifically documented in the patient's medical 
record as having been rendered shall be deemed not 
to have been rendered and no coverage shall be 
provided. 

6. Rehabilitation care is to be terminated regardless of 
the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be provided by someone other 
than the skilled rehabilitation professional. 

VR 460-04·8.10. Regulation lor Long-Stay Acute Care 
Hospitals. 

§ I. Scope. 

Medicaid shall cover long-stay acute care hospital 
services as defined in § 2 provided by hospitals certified 
as long-stay acute care hospitals and which have provider 
agreements with the Department of Medical Assistance 
Services. 

§ 2. Authorization for services. 

Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care hospital 
placement, and any additional information that justifies the 
need for intensive services. Prior authorization shall be 
required by submission of the information described above. 
Physician certification must accompany the request. 
Periods of care not authorized by the Department of 
Medical Assistance Services shall not be approved for 
payment. 

§ 3. Criteria for long-stay acute care hospital stays. 

A. Adult long-stay acute care hospital criteria. 

1. The resident must have long-term health conditions 
requiring close medical supervision, 24~hour licensed 
nursing care, and specialized services or equipment 
needs. The population to be served includes 
individuals requiring mechanical ventilation, individuals 
with communicable diseases requiring universal or 
respiratory precautions, individuals requiring ongoing 
intravenous medication or nutrition administration, and 
individuals requiring comprehensive rehabilitative 
therapy services. 

2. At a minimum, the individual must require 
physician visits at least once weekly, licensed nursing 
services 24 hours a day (a registered nurse whose sole 
responsibility is the designated unit must be on the 
nursing unit on which the resident resides, 24 hours a 
day), and coordinated multidisciplinary team approach 
to meet needs. 

3. In addition, the individual must meet at least one 
of the following requirements: 

a. Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

c. The individual must require at least one of the 
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following special services: 

(I) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 

(3) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

( 4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(5) Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second· or third-degree burns 
covering more than 10% of the body); or 

(6) Multiple unstable ostomies (a single ostomy does 
not constitute a requirement for special care) 
requiring frequent care (i.e. suctioning every hour, 
stabilization of feeding, stabilization of elimination, 
etc.) 

B. Pediatric/adolescent patients in long-stay acute care 
hospitals criteria. 

1. To be eligible for long-stay acute care hospital 
services, the child must have ongoing health conditions 
requiring close medical supervision, 24-hour licensed 
nursing supervision, and specialized services or 
equipment needs. The recipient must be age 21 or 
under. The population to be served includes children 
requiring mechanical ventilation, those with 
communicable diseases reqmnng universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.), those requiring ongoing intravenous medication 
or nutrition administration, those requiring daily 
dependence on device-based respiratory or nutritional 
support (tracheostomy, gastrostomy, etc.), those 
requiring comprehensive rehabilitative therapy 
services, and those with a terminal illness. 

2. The child must minimally require physician visits at 
least once weekly, licensed nursing services 24 hours a 
day (a registered nurse whose sole responsibility is 
that nursing unit must be on the unit on which the 
child is residing 24 hours a day), and a coordinated 
multidisciplinary team approach to meet needs. 

3. In addition, the child must meet one of the 
following requirements: 

a. Must require two out of three of the following 
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physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, five days 
per week, lor a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 

b. Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

c. Must require at least one of the following special 
services: 

(l) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(3) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

( 4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(5) Extensive wound care reqmrmg debridement, 
irrigation, packing, etc., more than two times a day 
(i.e., grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 

(6) Ostomy care requiring services by a licensed 
nurse; 

(7) Services required for terminal care. 

4. In addition, the long-stay acute care hospital must 
provide !or the educational and habilitative needs of 
the child. These services must be age appropriate, 
must meet state educational requirements, and must 
be appropriate to the child's cogoitive level. Services 
must also be individualized to meet the specific needs 
of the child and must be provided in an organized 
manner that encourages the child to participate. 
Services may include, but are not limited to, school, 
active treatment for mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 
The services must be provided for a minimum of two 
hours per day. 

§ 4. Documentation requirements. 
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A. Services not specifically documented in the resident's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

B. The long-stay acute care hospital shall maintain and 
retain the business and professional records sufficient to 
document fully and accurately the nature, scope, and 
details of the health care provided. Such records shall be 
retained for a period of not less than five years from the 
date of service or as provided by applicable state laws, 
whichever period is longer, except that, if an audit is 
initiated within the required retention period, the records 
must be retained until the audit Is completed and every 
exception resolved. 

C. The following documentation must be maintained in 
the resident's medical record: 

1. Each record must identity the resident on each 
page. 

2. Entries must be signed and dated (month, day, and 
year) by the author, followed by professional title. 
care rendered by personnel under the supervision of 
the provider, which is in accordance with Medicaid 
policy, must be countersigned by the responsible 
licensed participating provider. 

3. The attending physician must certify at the time of 
admission that the resident requires long-stay acute 
hospital care and meets the criteria as defined by 
DMAS. 

4. The record must contain a preliminary working 
diagnosis and the elements of a history aod physical 
examination upon which the diagnosis is based. 

5. All services provided, as well as any treatment 
plan, must be entered in the record. Any drugs 
prescribed and administered as part of a physician's 
treatment plan, including the quantities, route of 
administration, and the dosage must be recorded. 

6. Tile record must indicate the resident's progress, 
any change in diagnosis or treatment, and the 
response to the treatment. The documentation must 
include in detail all treatment rendered to the resident 
in accordance with the plan with specific attention to 
frequency, duration, modality, response to treatment, 
and identity who provided such treatment. 

7. Physician progress notes must be written at least 
weekly and must reflect that the resident has been 
examined by the physician. 

8. A comprehensive nursing assessment must be made 
by a registered nurse at the time of admission to the 
facility. Nursing care plans based on an admission 
assessment must be resident-specific and must indicate 
realistic nursing needs, measurable goals, and 

specifically state the method by which the goals are to 
be accomplished. They must be updated as needed, 
but at least monthly. Nursing summaries, in addition 
to the p.r.n. (as needed) notes, are required weekly. 
Nursing summaries must give a current, written 
picture of the resident, the resident's nursing needs, 
the care being provided, and the resident's response to 
treatment. The nursing summary at a minimum must 
address the following: medical status; functional status 
in activities of daily living, elimination, mobility, and 
emotional/mental status; special nursing procedures; 
and identification and resolution o! acute illnesses or 
episodes. 

9. Social services documentation must include a social 
evaluation and history and a social services plan of 
care including a discharge plan. The social work plans 
of care must be resident-specific and include 
measurable goals with realistic time frames. Social 
work plans of care must be updated as needed and at 
least monthly every 30 days. Social services progress 
notes must be written at least every 30 days. 

10. Activities documentation must be based on a 
comprehensive assessment completed by the 
designated activity coordinator. An activity plan of 
care must be developed for each resident and must 
include consideration of the individual's interests and 
skills, the physician's recommendations, social and 
rehabilitation goals, and personal care requirements. 
Individual and group activities must be included in the 
plan. The activity plan of care must be updated as 
needed but at least every 30 days. Activity progress 
notes must be written at least every 30 days. 
Therapeutic leisure activities must be provided daily. 

11. Rehabilitative therapy (physical and occupational 
therapy or speech-language services) or other health 
care professional (psychologist, respiratory therapist, 
etc.) documentation must include an assessment 
completed by the qualified rehabilitation professional. 
A plan of care developed specific to the resident must 
be developed and must include measurable goals with 
realistic time frames. The plan of care must be 
updated as needed but at least every 30 days. 
Rehabilitative therapy or other health care 
professional progress notes must be written at least 
every 30 days. 

12. Each resident's record must contain a dietary 
evaluation and plan of care completed by a registered 
dietician. The plan of care must be resident-specific 
and must have measurable goals within realistic time 
frames. The plan of care must be updated as needed, 
but at least every 30 days. The dietary assessment and 
monthly plans of care must be completed by a 
registered dietician. Dietary progress notes must be 
written at least every 30 days. 

13. A coordinated interdisciplinary plan of care must 
be developed for each resident. The plan of care must 
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be resident-specific and must contain measurable goals 
within realistic time frames. Based on the physician's 
plan of care, the interdisciplinary team should include, 
but is not necessarily limited to, nurses, social 
workers, activities coordinators, dieticians, 
rehabilitative therapists, direct care staff, and the 
resident or responsible party. At a minimum, the 
interdisciplinary team must review and update the 
interdisciplinary plan of care as needed but at least 
every 30 days. The interdisciplinary plan of care 
review must identify those attending the meeting, 
changes in goals and approaches, and progress made 
toward meeting established goals and discharge. 

14. For residents age 21 and younger, !be record must 
contain documentation that educational or habilitative 
services are provided as required. The documentation 
shall include an evaluation of the resident's 
educational or habilitative needs, a description of !be 
educational or habilitative services provided, a 
schedule of planned programs, and records of resident 
attendance. Educational or habilitative progress notes 
shall be written at least every 30 days. 

§ 5. Long-stay acute care hospital services. 

All services must be provided by appropriately qualified 
personnel. The following services are covered long-stay 
acute care hospital services: 

A. Physician services. 

l. Physician services shall be performed by a 
professional who is licensed to practice in the 
Commonwealth, who is acting within the scope of his 
license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor of 
optometry, or a chiropractor. 

2. An attending physician means a physician who is a 
doctor of medicine or osteopathy and is identified by 
the individual as having the most significant role in 
the determination and delivery of the individual's 
medical care. 

B. Licensed nursing services. 

l. Must be provided 24 hours a day (a registered 
nurse, whose sole responsibility is the designated unit 
on which the resident resides, must be on the unit 24 
hours a day). 

2. Nursing services shall be of a level of complexity 
and sophistication, or the condition of the resident 
shall be of a nature, that the services can only be 
performed by a registered nurse or licensed 
professional nurse, or nursing assistant under the 
direct supervision of a registered nurse who is 
experienced in providing the specialized care required 
by the resident. 
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C. Rehabilitative services. 

I. Rehabilitative services shall be directly and 
specifically related to written plan of care designed by 
a physician after any needed consultation with the 
rehabilitation professional. 

2. Physical therapy services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature, that the services can 
only be performed by a physical therapist licensed by 
the Board of Medicine, or a physical therapy assistant 
who is licensed by the Board of Medicine and under 
the direct supervision of a physical therapist licensed 
by the Board of Medicine. 

3. Occupational therapy services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature, that the services can 
only be performed by an occupational therapist 
registered and certified by the American Occupational 
Therapy Certification Board or an occupational 
therapy assistant certified by the American 
Occupational Therapy Certification Board under the 
direct supervision of an occupational therapist as 
defined. 

4. Speech-language services shall be of a level of 
complexity and sophistication, or the condition of the 
resident shall be of a nature that the services can 
only be performed by a speech-language pathologist 
licensed by the Board of Audiology and Sjleeel> 
Speech-Language Pathology. 

D. Ancillary services shall be provided directly and 
specifically related to a plan of care designed by the 
physician. The ancillary services may include but are not 
limited to dietary, respiratory therapy services, and 
psychological services. 
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I. Dietary services must be of a level of complexity 
or sophistication, or the nature of the resident shall be 
of a nature that the services can only be performed 
or supervised by a dietician, registered with the 
American Dietetic Association. 

2. Respiratory therapy services must be of a level of 
complexity and sophistication, or the nature of the 
resident shall be of a nature that the services can 
only be performed by a respiratory therapist. 
Respiratory therapy services must be provided by a 
respiratory therapist certified by the Board of 
Medicine or registered with the National Board for 
Respiratory Care. If the facility agrees to provide care 
to a resident who is dependent on mechanical 
assistance for respiration (positive or negative pressure 
mechanical ventilators), respiratory therapy services 
must be available 24 hours daily. If the facility 
contracts for respiratory therapy services, a 
respiratory therapist must be on call 24 hours daily 
and available to the facility in a timely manner. 
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3. Psychology services shall be of a level of 
complexity or sophistication, or the condition shall be 
of a nature that the services can only be performed 
by a psychologist licensed by the Board of Medicine 
or by a licensed clinical social worker under the 
direct supervision of a licensed clinical psychologist or 
a licensed psychologist clinical . 

4. Activity programs under the supervision of 
designated activities coordinators. The program of 
activities must include both individual and group 
activities which are based on consideration of interest, 
skills, physical and mental status, and personal care 
requirements. 

5. Provide social services to each resident in an effort 
to assist the resident, his family and the facility staff 
in understanding the significant social and emotional 
factors related to the health problems, to assist with 
appropriate utilization of community resources and to 
coordinate discharge plans. Social services must be 
provided by a social worker with at least a bachelor's 
degree in social work or similar qualifications. 

§ 6. Long-stay acute care hospital requirements. 

A. A coordinated multidisciplinary team approach shall 
be implemented to meet the needs of the resident. Based 
on the physician's plan of care, the interdisciplinary team 
should include, but is not necessarily limited to, nurses, 
social workers, activity coordinators, dieticians, 
rehabilitative therapists, and any direct care staff. 

B. The long-stay acute care hospital shall provide for the 
educational and llabilitative needs of residents age 21 or 
younger. These services must be age appropriate, must 
meet state educational requirements, and must be 
appropriate to the child's cognitive leveL Services must be 
individualized to meet the specific needs of the child and 
must be provided in an organized manner which 
encourages the child to participate. Services may include 
but are not limited to school, active treatment for mental 
retardation, habilitative therapies, social skills and leisure 
activities. Therapeutic leisure activities must be provided 
daily. 

C. The long-stay acute care hospital shall provide an 
acceptable plan for assuring that residents requiring 
long-stay acute hospital care are afforded the same 
opportunity for participating in integrated facility activities 
as the other facility residents. 

D. Nonemergency transportation shall be provided so 
that residents may participate in community activities 
sponsored by the facility or community activities in which 
the facility is providing transportation for other facility 
residents. 

E. The long-stay acute care hospital shall coordinate 
discharge planning for the resident utilizing all available 
resources in an effort to assist the resident to maximize 

his potential for independence and sel!oSullicieil.cy and to 
assure that services are being provided by !he most 
effective level of care. 

F. The long-stay acute care hospital shall pmvide family 
or caregiver training in the skills necessary for !he care 
of the resident in the community, should tile resident or 
the resident's caregiver so desire. 

G. The long-stay acute care hospital shall provide all 
necessary durable medical equipment to sustain life or 
monitor vital signs and to carry out a plan of care 
designed by the physician. This equipment may include 
but is not limited to mechanical ventilator, apnea monitor, 
etc. 

H. The long-stay acute care hospital shall provide 
utilization review activities as follows: 

!. Purpose. The objective of the utilization review 
mechanism is the maintenance of h!gh""qualily patient 
care and the most efficient utilization o! resources 
through an educational approach involving the study of 
patient care as well as to ensure that inpatient care is 
provided only when medically necessary and that the 
care meets quality standards. 

a. In addition to the certification by the resident's 
physician, the hospital shall have a utillzation review 
plan which provides lor review ol all Medicaid 
patient stays and medical care evaluation studies of 
admissions, durations of stay. and professional 
services rendered. 

b. Effective utilization review shall be maintained on 
a continuing basis to ensure the medical necessity of 
the services for which the program pays and to 
promote the most efficient use of available health 
facilities and services. 

2. The Department of Medical Assistance Services 
delegates to the local facilities' utilization review 
departments the utilization review o! inpatient hospital 
services lor all Medicaid admissions. The hospital 
must have a utilization review plan reflecting 100% 
review of Medicaid residents, approved by the Division 
of Licensure and Certification ol the Department of 
Health, and DMAS or the appropriate licensing agency 
in the state in which the institution is licensed. 

3. The hospital utilization review coordinator shall 
approve the medical necessity, based on admission 
criteria approved by the utilization review committee, 
within one working day of admission. In the event of 
an intervening Saturday, Sunday, or holiday, a review 
must be performed the next working day. This review 
shall be reflected in the hospital utilization review 
plan and the resident's record. 

4. If the admission is determined medically necessary, 
an initial stay review date must be assigned and 
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reflected on the utilization review sheets. Continued or 
extended stay review must be assigned prior to or on 
the date assigned for the initial stay. If the facility's 
utilization review committee has reason to believe that 
an inpatient admission was not medically necessary, it 
may review the admission at any time. However, the 
decision of a utilization review committee in one 
facility shall not be binding upon the utilization review 
committee in another facility. 

5. If the admission or continued stay is found to be 
medically unnecessary, the attending physician shall 
be notified and be allowed to present additional 
information. If the hospital physician advisor still finds 
the admission or continued stay unnecessary, a notice 
of adverse decision must be made within one working 
day after the admission or continued stay is denied. 
Copies of this decision must be sent by the utilization 
review committee's designated agent to the hospital 
administrator, attending physician, recipient or 
recipient's authorized representative, and Medicaid. 

6. As part of the utilization review plan, long-stay 
acute care hospitals shall have one medical or patient 
care evaluation study in process and one completed 
each calendar year. Medical care evaluation studies 
must contain the elements mandated by 42 CFR 
456.141 through 456.145. The elements are objectives 
of study, results of the study, evaluation of the results 
and action plan or recommendations as indicated by 
study results. 

7. The Department of Medical Assistance Services 
shall monitor the length of stay for inpatient hospital 
stays. The guidelines used shall be based on the 
criteria described in § 3 of these regulations. If the 
stay or any portion of the stay is found to be 
medically unnecessary, contrary to program 
requirements, or if the required documentation has 
not been received, reimbursement will not be made 
by Medicaid. 

8. Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

I. The long-stay acute care hospital shall provide all 
medical supplies necessary to provide care as directed by 
the physician's plan of care for the resident. These 
supplies may include but are not limited to suction 
catheters, tracheostomy care supplies, oxygen, etc. 

J. The long-stay acute care hospital shall provide all 
nutritional elements including those that must be 
administered intravenously. This includes providing all 
necessary equipment or supplies necessary to administer 
the nutrients. 

K. The long-stay acute care hospital shall submit all 
necessary health care and medical social service 
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information on the resident to DMAS for preadmission 
authorization. The provider cannot bill DMAS for services 
that have not been preauthorized. 

VA.R. Doc. No. R94-313; Filed December 7, 1993, 4:25 p.m. 

******** 
Title of Regulation: State Plan for Medical Assistance 
Relating to Limiting Payment ol Title XVIII Part A. 
VR 460·03-4.1922. Item j. Payment of Title XVIII Part A 
and Part B Deductible/Coinsurance. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Elil!lli: Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
for additional information) 

1!llslli and Authority: Section 32.1·324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services (DMAS) the authority to 
admmtster and amend the Plan for Medical Assistance in 
lieu of board action pursuant to the board's requirements. 
Section 9-6.14:7.1 of the Administrative Process Act (APA) 
provides for this agency's promulgation of proposed 
regulations subject to the Department of Planning and 
Budget's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the APA. 

The Social Security Act § 1902(n) allows the states to pay 
for eligible individuals at the Medicaid maxtmum rate 
rather than the Medicare maximum payment in situations 
when dual coverage applies. 

Puroose: The purpose of this proposal is to promulgate a 
permanent regulation, to supersede the existing emergency 
regulation, to provide for limiting Medicaid's payment of 
its portion of Part A services to Medicaid's maximum 
payment amount. 

Summary and Analysis: This action affects Attachment 4.19 
B, Supplement 2, Methods and Standards for Establishing 
Payment Rates · Other Types of Care, item j, Payment of 
Title XVIII Part A and Part B Deductible/Coinsurance. 

DMAS pays Medicare premiums for individuals who are 
eligible for both Medicare and Medicaid. This policy 
results in Medicare's coverage of their medical care, 
allowmg for the use of 100% federal Medicare dollars, 
thereby reducmg the demand for general fund dollars. 

Medicare pays inpatient skilled nursing under Medicare 
Part A (hospital insurance). Part A pays for all covered 
services in a skilled nursing facility for the first 20 days. 
For the next 80 days, it pays for all covered services 
except for a specific amount determined at the beginning 
of each calendar year, i.e., Medicare pays for all covered 
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services except for $84.50 per day which is the 
responsibility of the patient; in the case of the Medicaid 
recipient it is the responsibility of DMAS. 

Federal statute and regulations allow DMAS to limit its 
coinsurance payments to the Medicaid maximum instead 
of the Medicare maximum allowable payment. Therefore, 
this proposed permanent regulation limits the payment of 
the Medicare Part A coinsurance amount paid by the 
department so that the combined payments of Medicare 
and Medicaid do not exceed the Medicaid per diem rate 
for the specific nursing facility· of the Medicare/Medicaid 
recipient's residence. 

~ The primary issue with regard to this proposed 
change is the conservation of scarce resources and their 
redirection to other purposes. Since the health care 
industry suggested this policy change as a cost savings 
measure, no objections are anticipated from providers. 

~ Under the authority of the existing emergency 
regulation, DMAS has already instituted this change. These 
general fund dollars have already been deducted from the 
agency's appropriations. This change affects approximately 
150 providers who bill Medicaid for the Medicare Part A 
skilled nursing coinsurance. It should have no impact on 
Medicaid recipients since providers are required to accept 
Medicaid payment as payment in full. There are 
approximately 1,800 Medicaid recipients for whom 
Medicaid pays the Medicare Part A coinsurance. DMAS 
expects to save $1.6 million ($800,000 GF; and $800,000 
NGF) in FY 94. 

Summary: 

This action affects Attachment 4.19 B, Supplement 2, 
Methods and Standards for Establishing Payment 
Rates - Other Types of Care, item j, Payment of Title 
XVIII Part A and Part B Deductible/Coinsurance. 

DMAS pays Medicare premiums for individuals who 
are eligible for both Medicare and Medicaid. This 
policy results in Medicare's coverage of their medical 
care, allowing for the use of 100% federal Medicare 
dollars, thereby reducing the demand for general fund 
dollars. 

Medicare pays inpatient skilled nursing under 
Medicare Part A (hospital insurance). Part A pays for 
all covered services in a skilled nursing facility for 
the first 20 days. For the next 80 days, it pays for all 
covered services except for a specific amount 
determined at the beginning of each calendar year, 
i.e., Medicare pays for all covered services except for 
$84.50 per day which is the responsibility of the 
patient; in the case of the Medicaid recipient it is the 
responsibility of DMAS. 

Federal statute and regulations allow DMAS to limit 
its coinsurance payments to the Medicaid maxi'mum 
instead of the Medicare maximum allowable payment. 

Therefore, this proposed permanent regulation limits 
the payment of the Medicare Part A coinsurance 
amount paid by the department so that the combined 
payments of Medicare and Medicaid do not exceed 
the Medicaid per diem rate /or the specific nursing 
facility of the Medicare/Medicaid recipient's residence. 

VR 460-03-4.1922. Item j. Payment of Title XVIII Part A 
and Part B Deductible/Coinsurance. 

Except for a nominal recipient copayment, if applicable, 
the Medicaid agency uses the following method: 

Medicare­
Medicaid 

Medicare­
Medicaid/QMB Medicare-QMB 

Part A o 1 imi ted to o 1 imi ted to o 1 imi ted to 
Deductible State plan State plan State plan 

rates• rates• rates• 

S full amount S full amount ~ full amount 

Part A • • B 1 imi ted to li!J 1 imi ted to 181 limited to 
Coinsurance State plan State plan ,State plan 

rates• rates• 

D full amount D full amount D full amount 

** This payment rate applies only to SNF patients only for XVIII Part A 
coinsurance. 

Part B D limited to D limited to D limited to 
Deductible State plan State plan State plan 

rates• rates• rates• 

l!ll full amount l!ll full amount !ill full amount 

Part B l!ll limited to IBl limited to 1!!1 limited to 
Coinsurance State plan State plan State plan 

rates• rates• rates• 

D full amount D full amount D full amount 

*For those title XVIII services not otherwise covered by the title XIX 
state plan, the Medicaid agency has established reimbursement 
methodologies that are described in Attachment 4.19-B, Item(s) j. 

VA.R. Doc. No. R94-339; Filed December 8, 1993, 11:49 a.m. 

Title of 
Relating to 
Borne Pathogens. 

******** 
Medical Assistance 

Criminal Record Checks; Blood 

VR 460-03-4.1940:1. Nursing Home Payment System. 
VR 460-03-4.1941. Uniform Expense Classification. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
for additional information) 

Basis and Authority: Section 32.1-324 of the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services (DMAS) the authority to 
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administer and amend the Plan for Medical Assistance in 
lieu of board action pursuant to the board's requirements. 
Section 9-6.14:7.1 of the Administrative Process Act (APA) 
also provides for this agency's promulgation of proposed 
regulations subject to the Department of Planning and 
Budget's and Governor's reviews. Subsequent to an 
emergency adoption action, the agency is initiating the 
public notice and comment process as contained in Article 
2 of the APA. 

Title 42 of the Code of Federal Regulations Part 447 
regulates the reimbursement for Medicaid covered 
services. 

Purpose: The purpose of this proposal is to promulgate 
permanent regulations, to supersede the existing 
emergency regulations, regarding nursing facility 95% 
occupancy rule and criminal record checks. This proposal 
also provides for permanent regulations for the 
reimbursement for nursing facilities' costs of complying 
with OSHA requirements !or protecting employees against 
exposure to blood. 

Summary and Analysis: The section of the State Plan for 
Medical Assistance affected by this regulatory action is the 
Nursing Home Payment System (PIRS) (VR 
460-03-4.1940:1). The three issues will be discussed in the 
established order. 

95% Occupancy Rule 

Prior to the emergency regulation, the DMAS set a 
nursing facility's ("NF") interim plant rate for the year in 
approximately the ninth month of the NF's fiscal year. 
This could have resulted in a new provider receiving 
substantial overpayment during the first nine months of 
the second fiscal year. The overpayment would have been 
collected during the ninth month of the second fiscal year. 
This proposed amendment provides that the 95% 
occupancy rule will be applied on the first day of a new 
provider's second fiscal year. The effect of this 
amendment will be to eliminate any potential 
overpayments in the first nine months of the provider's 
second fiscal year. 

Criminal Record Checks 

The 1993 General Assembly, in Chapter 994 of the Acts 
of Assembly of 1993 (Item 313. T), directed DMAS to 
adopt revised regulations and forms governing nursing 
facilities that would reimburse providers lor the costs ol 
complying with the requirement of obtaining criminal 
record background checks on nursing facility employees, 
as implemented by § 32.1-126.01 of the Code of Virginia. 

Prior to the emergency regulation, nursing facilities 
were required by § 32.!-126.01 of the Code of Virginia to 
obtain, within 30 days of employment, an original criminal 
record clearance or an original criminal history record 
from the Central Criminal Records Exchange. The nursing 
facility was prohibited from hiring an individual who had 
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been convicted of any of the crimes enumerated in § 
32.1-126.01 of the Code of Virginia. 

The providers record the cost of obtaining the criminal 
records check as an administrative and general cost and 
such costs are subject to the operating ceilings. 

The 1993 General Assembly, in Chapter 994 of the Acts 
of Assembly of 1993 (Item 313. T) required that the 
provider be reimbursed for the cost of obtaining the 
criminal records check, made by the Central Criminal 
Records Exchange, by a pass-through methodology similar 
to that used to reimburse plant costs. 

The requirements of § 32.!-126.01 of the Code of 
Virginia are being incorporated into the Nursing Home 
Payment System in Part VIII, § 8.!. 

Blood Borne Pathogens 

The Occupational Safety and Health Administration 
(OSHA) promulgated a standard, effective March 6, 1992, 
to eliminate or minimize occupational exposure to blood 
borne pathogens (final rule published in the December 6, 
1991, Federal Register, adopting 29 CFR 1910.1030). The 
Virginia Safety and Health Codes Board of the Department 
of Labor and Industry adopted these regulatlons as VR 
415-02-83, effective June 1, 1992 (published in The Virginia 
Register of Regulations, pp. 2145-2158, March 23, 1992). 

The Joint Legislative Audit and Review Commission, in 
its December 1992 study o! Medicaid-financed long-term 
care in Virginia, recommended that DMAS develop a 
methodology to determine the costs of Virginia's 
requirement that nursing home employees be protected 
from blood borne pathogens. The General Assembly (in 
Item 312.1 of the 1993 Budget Bill) directed DMAS to 
study the cost of reimbursing nursing facilities for 
complying with these new requirements. 

DMAS has completed its study and, with input from the 
nursing facility community, is proposing revisions to the 
State Plan to permit reimbursement for these required 
costs. Effective July 1, 1994, the indirect peer group 
ceilings will be increased by not more that $.09 per day 
for the Hepatitis B immunizations and by $.07 per day for 
other OSHA compliance costs. This rate adjustment will be 
increased for inflation for SFY 1996 and following. 

If DMAS takes no action with respect to the cost of the 
OSHA requirements, some of the cost would still be 
reimbursed under existing rate setting rules. However, 
some facilities would be reimbursed less than all the costs 
of implementation, and some would receive little or no 
additional reimbursement. Even those facilities with costs 
below the ceilings would be paid a lower "profit 
incentive" (reward for efficient operations), resulting in 
their funding some of the OSHA costs out of their profit 
incentive. Therefore, the proposed amendment intends to 
reimburse nursing facility providers for the cost of 
complying with the OSHA requirements. 
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95% Rule 

Because of the timing of setting a nursing facility's 
interim plant rate, a new provider might be substantially 
overpaid. The proposed amendment, which applies the 
95% occupancy requirement on the first day of a new 
provider's second fiscal year, would eliminate potential 
overpayments which then must be recovered from the 
provider. 

Criminal Record Checks 

The 1993 General Assembly directed the reimbursement 
of nursing facilities for costs which must be incurred when 
criminal background checks are performed on employees, 
as required by law. 

Blood Borne Pathogens 

OSHA has required that employees be protected against 
exposure to blood borne pathogens. DMAS is revising its 
State Plan to reimburse nursing facilities for required 
Hepatitis B immunizations and other OSHA compliance 
costs. 

I!nJlllct: These issues are discussed in the order established 
above. 

95% Rule 

This regulation prevents overpayments of approximately 
$350,00 GF per year that would be subsequently recovered. 
Therefore, there is no financial impact. 

Criminal Record Checks 

The Appropriations Act, Chapter 994 of the Acts of the 
Assembly Item 313.T, provides $33,000 General Fund and 
directs the department to take this action. 

Blood Borne Pathogens 

DMAS analyzed cost data from a sample of Virginia 
facilities and reviewed implementation cost estimates 
developed by the federal government for purposes of 
Medicare reimbursement. DMAS has also estimated the 
amount of cost already included in its forecast, and has 
reduced the projected total cost by that amount. Based on 
the foregoing, DMAS has requested funding in the 
Governor's proposed budget as follows: 

Estimated Less Costs 
State Per Day Projected Already in Projected 

FY Cost Days DMAS Forecast Total Cost 

1995 $.16 7,425,830 $100,630 $1,087,503 

1996 $.168 7,557,335 $114,260 $1,155,372 

(Note: The per day cost for 1996 is increased to 

reflect approximate inflation costs for the period.) 

Forms: Reimbursement for criminal record checks will be 
accomplished through completion of Cost Report Schedule 
J-2 by the provider. This form is being developed by the 
department. 

DMAS will require a form to be filed by each nursing 
facility during its fiscal year ending during SFY 1994 to 
report certain immunization information. 

Summary: 

The purpose of this proposal is to promulgate 
permanent regulations, to supersede the existing 
emergency regulations, regarding nursing facility 95% 
occupancy rule and criminal record checks. This 
proposal also provides for permanent regulations for 
the reimbursement for nursing facilities' costs of 
complying with OSHA requirements for protecting 
employees against exposure to blood. 

The section of the State Plan for Medical Assistance 
affected by this regulatory action is the Nursing 
Home Payment System (PIRS) (VR 46()-()3-4.1940:1). 
The three issues will be discussed in the established 
order. 

95% Occupancy Rule 

Prior to the emergency regulation, the DMAS set a 
nursing facility's ("NF'J interim plant rate for the 
year in approximately the ninth month of the NF's 
fiscal year. This could have resulted in a new 
provider receiving substantial overpayment during the 
first nine months of the second fiscal year. The 
overpayment would have been collected during the 
ninth month of the second fiscal year. This proposed 
amendment provides that the 95% occupancy rule will 
be applied on the first day of a new provider's 
second fiscal year. The effect of this amendment will 
be to eliminate any potential overpayments in the 
first nine months of the provider's second fiscal year. 

Criminal Record Checks 

The 1993 General Assembly, in Chapter 994 of the 
Acts of Assembly of 1993 (Item 313. T), directed 
DMAS to adopt revised regulations and forms 
governing nursing fact1itles that would reimburse 
providers for the costs of complying with the 
requirement of obtaining criminal record background 
checks on nursing facility employees, as implemented 
by § 32.1-126.01 of the Code of Virginia. 

Prior to the emergency regulation, nursing facilities 
were required, by § 32.1-126.01 of the Code of 
Virginia, to obtain, within 30 days of employment, an 
original cn'mina! record clearance or an original 
criminal history record from the Central Criminal 
Records Exchange. The nursing facility was prohibited 
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from hiring an individual who had been convicted of 
any of the crimes enumerated in § 32.1-126.01 of the 
Code of Virginia. 

The providers record the cost of obtaining the 
criminal records check as an administrative and 
general cost and such costs are subject to the 
operating ceilings. 

The 1993 General Assembly, in Chapter 994 of the 
Acts of Assembly of 1993 (Item 3I3. 1) required that 
the provider be reimbursed for the cost of obtaining 
the criminal records check, made by the Central 
Criminal Records Exchange, by a pass-through 
methodology similar to that used to reimburse plant 
costs. 

The requirements of § 32.1-I26.0I of the Code of 
Virginia are being incorporated into the Nursing 
Home Payment System in Part VIIL § 8.1. 

Blood Borne Pathogens 

The Occupational Safety and Health Administration 
(OSHA) promulgated a standard, effective March 6, 
1992, to eliminate or minimize occupational exposure 
to blood borne pathogens (final rule .published in the 
December 6, I99I, Federal Register, adopting 29 CFR 
I9IO.I030). The Virginia Safety and Health Codes 
Board of the Department of Labor and Industry 
adopted these regulations as VR 4I5.02-83, effective 
June I, 1992 (published in The Virginia Register of 
Regulations, pp. 2145-2I58, March 23, I992). 

The Joint Legislative Audit and Review Commission, 
in its December 1992 study of Medicaidfinanced 
long-term care in Virginia, recommended that DMAS 
develop a methodology to determine the costs of 
Virginia's requirement that nursing home employees 
be protected from blood borne pathogens. The General 
Assembly (in Item 312.I of the I993 Budget Bill) 
directed DMAS to study the cost of reimbursing 
nursing facilities for complying with these new 
requirements. 

DMAS has completed its study and, with input from 
the nursing facility community, is proposing revisions 
to the State Plan to permit reimbursement for these 
required costs. Effective July I, 1994, the indirect peer 
group ceilings will be increased by not more that $.09 
per day for the Hepatitis B immunizations and by 
$.07 per day for other OSHA compliance costs. This 
rate adjustment will be increased for inflation for SFY 
I996 and following. 

If DMAS takes no action with respect to the cost of 
the OSHA requirements, some of the cost would still 
be reimbursed under existing rate setting rules. 
However, some faci!itles would be reimbursed less 
than all the costs of implementation, and some would 
receive little or no additional reimbursement. Even 
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those facilities with costs below the ceilings would be 
pmd a lower "profit incentive" (reward for efficient 
operations), resulting in their funding some of the 
OSHA costs out of their profit incentive. Therefore, 
the proposed amendment intends to reimburse nursing 
facility providers for the cost of complying with the 
OSHA requirements. 

VR 460-03-4.1940:1. Nursing Home Payment System 
Patient Intensity Rating System. 

PART I. 
INTRODUCTION. 

§ 1.1. Effective October I, 1990, the payment methodology 
lor Nursing Facility (NF) reimbursement by the Virginia 
Department of Medical Assistance Services (DMAS) is set 
forth in the following document. The formula provides for 
incentive payments to efficiently operated NFs and 
contains payment limitations for those NFs operating less 
efficiently. A cost efficiency incentive encourages cost 
containment by allowing the provider to retain a 
percentage of the difference between the prospectively 
determined operating cost rate and the ceiling. 

§ 1.2. Three separate cost components are used: plant cost, 
operating cost and nurse aide training and competency 
evaluation program and competency evaluation program 
(NATCEPs) costs. The rates, which are determined on a 
facility-by-facility basis, shall be based on annual cost 
reports filed by each provider. 

§ 1.3. In determining the ceiling limitations, there shall be 
direct patient care medians established for NFs in the 
Virginia portion of the Washington DC·MD-VA Metropolitan 
Statistical Area (MSA), the Richmond-Petersburg 
Metropolitan Statistical Area (MSA), and in the rest of the 
state. There shall be indirect patient care medians 
established for NFs in the Virginia portion of the 
Washington DC-MD-V A MSA, and in the rest of the state. 
The washington DC-MD-VA MSA and the 
Richmond-Petersburg MSA shall include those cities and 
counties as listed and changed from time to time by the 
Health Care Financing Administration (HCFA). A NF 
located in a jurisdiction which HCFA adds to or removes 
from the Washington DC-MD-VA MSA or the 
Richmond-Petersburg MSA shall be placed in its new peer 
group, for purposes of reimbursement, at the beginning of 
its next fiscal year following the effective date of HCFA's 
final rule. 

§ 1.4. Institutions for mental diseases providing nursing 
services for individuals age 65 and older shall be exempt 
from the prospective payment system as defined in §§ 2.6, 
2.7, 2.8, 2.19, and 2.25, as are mental retardation facilities. 
All other sections of this payment system relating to 
reimbursable cost limitations shall apply. These facilities 
shall continue to be reimbursed retrospectively on the 
basis of reasonable costs in accordance with Medicare and 
Medicaid principles of reimbursement. Reimbursement to 
Intermediate Care Facilities for the Mentally Retarded 
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(ICF /MR) shall be limited to the highest rate paid to a 
state ICF /MR institution, approved each July I by DMAS. 

§ 1.5. Except as specifically modified herein, Medicare 
principles of reimbursement, as amended from time to 
time, shall be used to establish the allowable costs in the 
rate calculations. Allowable costs must be classified in 
accordance with the DMAS uniform chart of accounts (see 
VR 460-03-4.1941, Uniform Expense Classification) and 
must be identifiable and verified by contemporaneous 
documentation. 

All matters of reimbursement which are part of the 
DMAS reimbursement system shall supercede Medicare 
principles of reimbursement. Wherever the DMAS 
reimbursement system confiicts with Medicare principles 
of reimbursement, the DMAS reimbursement system shall 
take precedence. Appendices are a part of the DMAS 
reimbursement system. 

PART I!. 
RATE DETERMINATION PROCEDURES. 

Article I. 
Plant Cost Component. 

§ 2.1. Plant cost. 

A. Plant cost shall include actual allowable depreciation, 
interest, rent or lease payments for buildings and 
equipment as well as property insurance, property taxes 
and debt financing costs allowable under Medicare 
principles of reimbursement or as defined herein. 

B. To calculate the reimbursement rate, plant cost shall 
be converted to a per diem amount by dividing it by the 
greater of actual patient days or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

C. For NFs of 30 beds or less, to calculate the 
reimbursement rate, the number of patient days will be 
computed as not less than 85% of the daily licensed bed 
complement. 

D. Costs related to equipment and portions of a 
building/facility not available for patient care related 
activities are nonreimbursable plant costs. 

§ 2.2. New nursing facilities and bed additions. 

A. I. Providers shall be required to obtain three 
competitive bids when (i) constructing a new physical 
plant or renovating a section of the plant when 
changing the licensed bed capacity, and (ii) 
purchasing fixed equipment or major movable 
equipment related to such projects. 

2. All bids must be obtained in an open competitive 
market manner, and subject to disclosure to DMAS 
prior to initial rate setting. (Related parties see § 

2.10.) 

B. Reimbursable costs for building and fixed equipment 
shall be based upon the 3/4 (25% of the surveyed projects 
with costs above the median, 75% with costs below the 
median) square foot costs for NFs published annually in 
the R.S. Means Building Construction Cost Data as adjusted 
by the appropriate R.S. Means Square Foot Costs "Location 
Factor" for Virginia for the locality in which the NF is 
located. Where the specific location is not listed in the 
R.S. Means Square Foot Costs "Location Factor" for 
Virginia, the facility's zip code shall be used to determine 
the appropriate locality factor from the U.S. Postal 
Services National Five Digit Zip Code for Virginia and the 
R.S. Means Square Foot Costs "Location Factors." The 
provider shall have the option of selecting the construction 
cost limit which is effective on the date the Certificate of 
Public Need (COPN) is issued or the date the NF is 
licensed. Total cost shall be calculated by multiplying the 
above 3/4 square foot cost by 385 square feet (the 
average per bed square footage). Total costs for building 
additions shall be calculated by multiplying the square 
footage of the project by the applicable components of the 
construction cost in the R.S. Means Square Foot Costs, not 
to exceed the total per bed cost for a new NF. Reasonable 
limits for renovations shall be determined by the 
appropriate costs in the R.S. Means Repair and 
Remodeling Cost Data, not to exceed the total R.S. Means 
Building Construction Cost Data 3/4 square foot costs for 
nursing homes. 

C. New NFs and bed additions to existing NFs must 
have prior approval under the state's Certificate of Public 
Need Law and Licensure regolations in order to receive 
Medicaid reimbursement. 

D. However in no case shall allowable reimbursed costs 
exceed 110% of the amounts approved in the original 
COPN, or 100% of the amounts approved in the original 
COPN as modified by any "significant change" COPN, 
where a provider has satisfied the requirements of the 
State Department of Health with respect to obtaining prior 
written approval for a "significant change" to a COPN 
which has previously been issued. 

§ 2.3. Major capital expenditures. 

A. Major capital expenditures include, but are not 
limited to, major renovations (without bed increase), 
additions, modernization, other renovations, upgrading to 
new standards, and equipment purchases. Major capital 
expenditures shall be any capital expenditures costing 
$100,000 or more each, in aggregate for like items, or in 
aggregate for a particular project. These include purchases 
of similar type equipment or like items within a one 
calendar year period (not necessarily the provider's 
reporting period). 

B. Providers (including related organizations as defined 
in § 2.10) shall be required to obtain three competitive 
bids and if applicable, a Certificate of Public Need before 
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initiating any major capital expenditures. All bids must be 
obtained in an open competitive manner, and subject to 
disclosure to the DMAS prior to initial rate setting. 
(Related parties see § 2.10.) 

C. Useful life shall be determined by the American 
Hospital Association's Estimated Useful Lives of 
Depreciable Hospital Assets (AHA). l! the item is not 
included in the AHA guidelines, reasonableness shall be 
applied to determine useful life. 

D. Major capital additions, modernization, renovations, 
and costs associated with upgrading the NF to new 
standards shall be subject to cost limitations based upon 
the applicable components of the construction cost limits 
determined in accordance with § 2.2 B. 

§ 2.4. Financing. 

A. The DMAS shall continue its policy to disallow cost 
increases due to the refinancing of a mortgage debt, 
except when required by the mortgage holder to finance 
expansions or renovations. Refinancing shall also be 
permitted in cases where refinancing would produce a 
lower interest rate and result in a cost savings. The total 
net aggregate allowable costs incurred for all cost 
reporting periods related to the refinancing cannot exceed 
the total net aggregate costs that would have been 
allowable had the refinancing not occurred. 

1. Refinancing incentive. Effective July 1, 1991, for 
mortgages refinanced on or after that date, the DMAS 
will pay a refinancing incentive to encourage nursing 
facilities to refinance fixed-rate, fixed-term mortgage 
debt when such arrangements would benefit both the 
Commonwealth and the providers. The refinancing 
incentive payments will be made for the 1 0-year 
period following an allowable refinancing action, or 
through the end of the refinancing period should the 
loan be less than 10 years, subject to a savings being 
realized by application of the refinancing calculation 
for each of these years. The refinancing incentive 
payment shall be computed on the net savings from 
such refinancing applicable to each provider cost 
reporting period. Interest expense and amortization of 
loan costs on mortgage debt applicable to the cost 
report period for mortgage debt which is refinanced 
shall be compared to the interest expense and 
amortization of loan costs on the new mortgage debt 
for the cost reporting period. 

2. Calculation of refinancing incentive. The incentive 
shall be computed by calculating two index numbers, 
the old debt financing index and the new debt 
financing index. The old debt financing index shall be 
computed by multiplying the term (months) which 
would have been remaining on the old debt at the 
end of the provider's cost report period by the 
interest rate for the old debt. The new debt index 
shall be computed by multiplying the remaining term 
(months) of the new debt at the end of the cost 
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reporting period by the new interest rate. The new 
debt index shall be divided by the old debt index to 
achieve a savings ratio for the period. The savings 
ratio shall be subtracted from a factor of 1 to 
determine the refinancing incentive factor. 

3. Calculation of net savings. The gross savings for the 
period shall be computed by subtracting the allowable 
new debt interest for the period from the allowable 
old debt interest for the period. The net savings for 
the period shall be computed by subtracting allowable 
new loan costs for the period from allowable gross 
savings applicable to the period. Any remaining 
unamortized old loan costs may be recovered in full 
to the extent of net savings produced lor the period. 

4. Calculation of incentive amount. The net savings lor 
the period, after deduction of any unamortized old 
loan and debt cancellation costs, shall be multiplied by 
the refinancing incentive factor to determine the 
refinancing incentive amount. The result shall be the 
incentive payment for the cost reporting period, which 
shall be included in the cost report settlement, subject 
to per diem computations under § 2.1 B, 2.1 C, and 
2.14 A. 

5. Where a savings is produced by a provider 
refinancing his old mortgage for a longer time period, 
the DMAS shall calculate the refinancing incentive and 
payment in accordance with §§ 2.4 A I through 2.4 A 
4 for the incentive period. Should the calculation 
produce both positive and negative incentives, the 
provider's total incentive payments shall not exceed 
any net positive amount for the entire incentive 
period. Where a savings is produced by refinancing 
with either a principal balloon payment at the end of 
the refinancing period, or a variable interest rate, no 
incentive payment will be made, since the true savings 
to the Commonwealth cannot be accurately computed. 

6. All refinancings must be supported by adequate and 
verifiable documentation and allowable under DMAS 
regulations to receive the refinancing savings 
incentive. 

B. Interest rate upper limit. 

Financing for all NFs and expansions which require a 
COPN and all renovations and purchases shall be subject 
to the following limitations: 
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I. Interest expenses lor debt financing which is 
exempt from federal income taxes shall be limited to: 

The average weekly rates for Baa municipal rated 
bonds as published in Cragle Incorporated Municipal 
Finance Newsletter as published weekly 
(Representative reoffering from general obligation 
bonds), plus one percentage point (100 basis points), 
during the week in which commitment for construction 
financing or closing for permanent financing takes 
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place. 

2. a. Effective on and after July I, 1990, the interest 
rate upper limit for debt financing hy NFs ihat are 
subject to prospective reimbursement shall be the 
average of the rate for 10-year and 30-year U.S. 
Treasury Constant Maturities, as published in the 
weekly Federal Reserve Statistical Release (H.l5), plus 
two percentage points (200 basis points). 

This limit (i) shall apply only to debt financing 
which is not exempt from federal income tax, and 
(ii) shall not be available to NF's which are eligible 
for such tax exempt financing unless and until a NF 
has demonstrated to the DMAS that the NF failed, 
in a good faith effort, to obtain any available debt 
financing which is exempt from federal income tax. 
For construction financing, ihe limit shall be 
determined as of the date on which commitment 
takes place. For permanent financing, the limit shall 
be determined as of the date of closing. The limit 
shall apply to allowable interest expenses during the 
term of the financing. 

b. The new interest rate upper limit shall also 
apply, effective July I, 1990, to construction 
financing committed to or permanent financing 
closed after December 31, 1986, but before July I, 
1990, which is not exempt from federal income tax. 
The limit shall be determined as of July I, 1990, 
and shall apply to allowable interest expenses for 
the term of the financing remaining on or after July 
I, 1990. 

3. Variable interest rate upper limit. 

a. The limitation set forth in §§ 2.4 B I and 2.4 B 2 
shall be applied to debt financing which bears a 
variable interest rate as follows. The interest rate 
upper limit shall be determined on the date on 
which commitment for construction financing or 
closing for permanent financing takes place, and 
shall apply to allowable interest expenses during the 
term of such financing as if a fixed interest rate for 
the financing period had been obtained. A "fixed 
rate loan amortization schedule" shall be created for 
the loan period, using the interest rate cap in effect 
on the date of commitment for construction 
financing or date of closing for permanent financing. 

b. If the interest rate for any cost reporting period 
is below ihe limit determined in subdivision 3 a 
above, no adjustment will be made to the providers 
interest expense for that period, and a "carryover 
credit" to the extent of the amount allowable under 
the "fixed rate loan amortization schedule" will be 
created, but not paid. If the interest rate in a future 
cost reporting period is above the limit determined 
in subdivision 3 a above, the provider will be paid 
this "carryover credit" from prior period(s), not to 
exceed the cumulative carryover credit or his actual 

cost, whichever is less. 

c. The provider shall be responsible for preparing a 
verifiable and auditable schedule to support 
cumulative computations of interest claimed under 
ihe "carryover credit," and shall submit such a 
schedule with each cost report. 

4. The limitation set forth in § 2.4 B I, 2, and 3 shall 
be applicable to financing for land, buildings, fixed 
equipment, major movable equipment, working capital 
for construction and permanent financing. 

5. Where bond issues are used as a source of 
financing, ihe date of sale shall be considered as the 
date of closing. 

6. The aggregate of the following costs shall be 
limited to 5.0% of the total allowable project costs: 

a. Examination Fees 

b. Guarantee Fees 

c. Financing Expenses (service fees, placement fees, 
feasibility studies, etc.) 

d. Underwriters Discounts 

e. Loan Points 

7. The aggregate of the following financing costs shall 
be limited to 2.0% of the total allowable project costs: 

a. Legal Fees 

b. Cost Certification Fees 

c. Title and Recording Costs 

d. Printing and Engraving Costs 

e. Rating Agency Fees 

C. DMAS shall allow costs associated with mortgage life 
insurance premiums in accordance with § 2130 of the 
HCFA-Pub. 15, Provider Reimbursement Manual (PRM-15). 

D. Interest expense on a debt service reserve fund is an 
allowable expense if required by the terms of the 
financing agreement. However, interest income resulting 
from such fund shall be used by DMAS to offset interest 
expense. 

§ 2.5. Purchases of nursing facilities (NF). 

A. In the event of a sale of a NF, the purchaser must 
have a current license and cerlification to receive DMAS 
reimbursement as a provider. 

B. The following reimbursement principles shall apply to 
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the purchase of a NF: 

!. The allowable cost of a bona fide sale of a facility 
(whether or not the parties to the sale were, are, or 
will be providers of Medicaid services) shall be the 
lowest of the sales price, the replacement cost value 
determined by independent appraisal, or the 
limitations of Part XVI - Revaluation of Assets. 
Revaluation of assets shall be permitted only when a 
bona fide sale of assets occurs. 

2. Notwithstanding the provisions of § 2.1 0, where 
there is a sale between related parties (whether or 
not they were, are or will be providers of Medicaid 
services), the buyer's allowable cost basis for the 
nursing facility shall be the seller's allowable 
depreciated historical cost (net book value), as 
determined for Medicaid reimbursement. 

3. For purposes of Medicaid reimbursement, a "bona 
fide" sale shall mean a transfer of title and possession 
for consideration between parties which are not 
related. Parties shall be deemed to be "related" if 
they are related by reasons of common ownership or 
control. If the parties are members of an immediate 
family, the sale shall be presumed to be between 
related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or 
"control." See § 2.10 C for definitions of "common 
ownership," "control/' "immediate family," and 
"significant ownership or control." 

4. The useful life of the fixed assets of the facility 
shall be determined by AHA guidelines. 

5. The buyer's basis in the purchased assets shall be 
reduced by the value of the depreciation recapture 
due the state by the provider-seller, until 
arrangements for repayment have been agreed upon 
by DMAS. 

6. In the event the NF is owned by the seller for less 
than live years, the reimbursable cost basis of the 
purchased NF to the buyer, shall be the seller's 
allowable historical cost as determined by DMAS. 

C. An appraisal expert shall be defined as an individual 
or a firm that is experienced and specializes in 
multi-purpose appraisals of plant assets involving the 
establishing or reconstructing of the historical cost of such 
assets. Such an appraisal expert employs a specially 
trained and supervised staff with a complete range of 
appraisal and cost construction techniques; is experienced 
in appraisals of plant assets used by providers, and 
demonstrates a knowledge and understanding of the 
regulations involving applicatle reimbursement principles, 
particularly those pertinent to depreciation; and is 
unrelated to either the buyer or seller. 

D. At a minimum, appraisals must include a breakdown 
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l. Building; fixed equipment; movable equipment; land; 
land improvements. 

2. The estimated useful life computed in accordance 
with AHA guidelines of the three categories, building, 
fixed equipment, and movable equipment must be 
included in the appraisal. This information shall be 
utilized to compute depreciation schedules. 

E. Depreciation recapture. 

l. The provider-seller of the facility shall make a 
retrospective settlement with DMAS in instances where 
a gain was made on disposition. The department shall 
recapture the depreciation paid to the provider by 
Medicaid for the period of participation in the 
Program to the extent there is gain realized on the 
sale of the depreciable assets. A final cost report and 
refund of depreciation expense, where applicable, shall 
be due within 30 days from the transfer of title (as 
defined below). 

2. No depreciation adjustment shall be made in the 
event of a loss or abandonment. 

F. Reimbursable depreciation. 

l. For the purpose of this section, "sale or transfer" 
shall mean any agreement between the transferor and 
the transferee by which the former, in consideration 
of the payment or promise of payment of a certain 
price in money, transfers to the latter the title and 
possession of the property. 

2. Upon the sale or transfer of the real and tangible 
personal property comprising a licensed nursing 
facility certified to provide services to DMAS, the 
transferor or other person liable therein shall 
reimburse to the Commonwealth the amount of 
depreciation previously allowed as a reasonable cost 
of providing such services and subject to recapture 
under the provisions of the State Plan lor Medical 
Assistance. The amount of reimbursable depreciation 
shall be paid to the Commonwealth within 30 days of 
the sale or transfer of the real property unless an 
alternative form of repayment, the term of which 
shall not exceed one year, is approved by the 
director. 

3. Prior to the transfer, the transferor shall file a 
written request by certified or registered mail to the 
director for a letter of verification that he either does 
not owe the Commonwealth any amount for 
reimbursable depreciation or that he has repaid any 
amount owed the Commonwealth for reimbursable 
depreciation or that an alternative form of repayment 
has been approved by the director. The request lor a 
letter of verification shall state: 
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a. That a sale or transfer is about to be made; 

b. The location and general description of the 
property to be sold or transferred; 

c. The names and addresses of the transferee and 
transferor and all such business names and 
addresses of the transferor for the last three years; 
and 

d. Whether or not there is a debt owing to the 
Commonwealth for the · amount of depreciation 
charges previously allowed and reimbursed as a 
reasonable cost to the transferor under the Virginia 
Medical Assistance Program. 

4. Within 90 days after receipt of the request, the 
director shall determine whether or not there is an 
amount due to the Commonwealth by the nursing 
facility by reason of depreciation charges previously 
allowed and reimbursed as a reasonable cost under 
DMAS and shall notify the transferor of such sum, if 
any. 

5. The transferor shall provide a copy of this section 
and a copy of his request for a letter of verification 
to the prospective transferee via certified mail at least 
30 days prior to the transfer. However, whether or not 
the transferor provides a copy of this section and his 
request for verification to the prospective transferee 
as required herein, the transferee shall be deemed to 
be notified of the requirements of this law. 

6. After the transferor has made arrangements 
satisfactory to the director to repay the amount due 
or if there is no amount due, the director shall issue 
a letter of verification to the transferor in recordable 
form stating that the transferor has complied with the 
provisions of this section and setting forth the term of 
any alternative repayment agreement. The failure of 
the transferor to reimburse to the Commonwealth the 
amount of depreciation previously allowed as a 
reasonable cost of providing service to DMAS in a 
timely manner renders the transfer of the nursing 
facility ineffective as to the Commonwealth. 

7. Upon a finding by the director that such sale or 
transfer is ineffective as to the Commonwealth, DMAS 
may collect any sum owing by any means available by 
law, including devising a schedule for reducing the 
Medicaid reimbursement to the transferee up to the 
amount owed the Commonwealth for reimbursable 
depreciation by the transferor or other person liable 
therein. Medicaid reimbursement to the transferee 
shall continue to be so reduced until repayment is 
made in full or the terms of the repayment are 
agreed to by the transferor or person liable therein. 

8. In the event the transferor or other person liable 
therein defaults on any such repayment agreement the 
reductions of Medicaid reimbursement to the 

transferee may resume. 

An action brought or initiated to reduce the 
transferee's Medicaid reimbursement or an action for 
attachment or levy shall not be brought or initiated 
more than six months after the date on which the 
sale or transfer has taken place unless the sale or 
transfer has been concealed or a letter of verification 
has not been obtained by the transferor or the 
transferor defaults on a repayment agreement 
approved by the director. 

Article 2. 
Operating Cost Component. 

§ 2.6. Operating cost. 

A. Operating cost shall be the total allowable inpatient 
cost less plant cost and NATCEPs costs. See Part VII for 
rate determination procedures for NATCEPs costs. To 
calculate the reimbursement rate, operating cost shall be 
converted to a per diem amount by dividing· it by the 
greater of actual patient days, or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

B. For NFs of 30 beds or less, to calculate the 
reimbursement rate the number of patient days will 
continue to be computed as not less than 85% of the daily 
licensed bed complement. 

§ 2.7. Nursing facility reimbursement formula. 

A. Effective on and after October 1, 1990, all NFs 
subject to the prospective payment system shall be 
reimbursed under a revised formula entitled "The Patient 
Intensity Rating System (PIRS)." PIRS is a patient based 
methodology which links NF's per diem rates to the 
intensity of services required by a NF's patient mix. Three 
classes were developed which group patients together 
based on similar functional characteristics and service 
needs. 

I. Any NF rece1vmg Medicaid payments on or after 
October I, 1990, shall satisfy all the requirements of § 
1919(b) through (d) of the Social Security Act as they 
relate to provision of services, residents' rights and 
administration and other matters. 

2. In accordance with § 1.3, direct patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-V A MSA, 
the Richmond-Petersburg MSA and the rest of the 
state. Direct patient care operating costs shall be as 
defined in VR 460-03-1491. Indirect patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-V A MSA 
and for the rest of the state. Indirect patient care 
operating costs shall include all other operating costs, 
not defined in VR 460-03-4.1941 as direct patient care 
operating costs and NATCEPs costs. 
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3. Each NF's Service Intensity Index (Sll) shall be 
calculated for each semiannual period of a NF's fiscal 
year based upon data reported by that NF and 
entered into DMAS' Long Term Care Information 
System (L TCIS). Data will be reported on the 
multidimensional assessment form prescribed by DMAS 
(now DMAS·95) at the time of admission and then 
twice a year for every Medicaid recipient in a NF. 
The NF's Sll, derived !rom the assessment data, will 
be normalized by dividing it by the average for all 
NF's in the state. 

See VR 460-03-4.1944 for the P!RS class structure, the 
relative resource cost assigned to each class, the 
method of computing each NF's facility score and the 
methodology of computing the NF's semiannual SUs. 

4. The normalized Sll shall be used to calculate the 
initial direct patient care operating cost peer group 
medians. lt shall also be used to calculate the direct 
patient care operating cost prospective ceilings and 
direct patient care operating cost prospective rates for 
each semiannual period of a NF's subsequent fiscal 
years. 

a. The normalized Sll, as determined during the 
quarter ended September 30, 1990, shall be used to 
calculate the initial direct patient care operating 
cost peer group medians. 

b. A NF's direct patient care operating cost 
prospective ceiling shall be the product of the NF's 
peer group direct patient care ceiling and the NF's 
normalized Sll for the previous semiannual period. 
A NF's direct patient care operating cost prospective 
ceiling will be calculated semiannually. 

c. An SSI rate adjustment, if any, shall be applied to 
a NF's prospective direct patient care operating cost 
base rate for each semiannual period of a NF's 
fiscal year. The S!l determined in the second 
semiannual period of the previous fiscal year shall 
be divided by the average of the previous fiscal 
year's Slls to determine the Sl! rate adjustment, if 
any, to the first semiannual period of the subsequent 
fiscal year's prospective direct patient care 
operating cost base rate. The Sll determined in the 
first semiannual period o! the subsequent fiscal year 
shall be divided by the average of the previous 
fiscal year's Slls to determine the SII rate 
adjustment, if any, to the second semiannual pertod 
of the subsequent fiscal year's prospective direct 
patient care operating cost base rate. 

d. See VR 460·03·4.1944 lor an illustration of how 
the Sll is used to adjust direct patient care 
operating ceilings and the semiannual rate 
adjustments to the prospective direct patient care 
operating cost base rate. 

5. An adjustment factor shall be applied to both the 
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direct patient care and indirect patient care peer 
group medians to determine the appropriate initial 
peer group ceilings. 

a. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number 
of NF bed days during fiscal year 1991 under the 
prospective payment system in effect through 
September 30, 1990, as modified to incorporate the 
estimated additional NF reimbursement mandated 
by the provisions of § 1902(a) (l3)(A) of the Social 
Security Act as amended by § 4211 (b)(l) of the 
Omnibus Budget Reconciliation Act of 1987. 

b. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number 
of NF bed days during FY 1991 under the PIRS 
prospective payment system. 

c. The DMAS shall determine the differential 
between a and b above and shall adjust the peer 
group medians within the PlRS as appropriate to 
reduce the differential to zero. 

d. The adjusted PlRS peer group medians shall 
become the initial peer group ceilings. 

B. The allowance for inflation shall be based on the 
percentage of change in the moving average of the Skilled 
Nursing Facility Market basket of Routine Service Costs, as 
developed by Data Resources, Incorporated, adjusted for 
Virginia, determined in the quarier in which the NF's 
most recent fiscal year ended. NFs shall have their 
prospective operating cost ceilings and prospective 
operating cost rates established in accordance with the 
following methodology: 
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l. The initial peer group ceilings established under § 
2.7 A shall be the final peer group ceilings for a NF's 
first full or partial fiscal year under PIRS and shall 
be considered as the initial "interim ceilings" for 
calculating the subsequent fiscal year's peer group 
ceilings. Peer group ceilings for subsequent fiscal 
years shall be calculated by adjusting the initial 
"interim" ceilings by a "percentage factor" which 
shall eliminate any allowances for inflation after 
September 30, 1990, calculated in both §§ 2.7 A 5 a 
and 2.7 A 5 c. The adjusted initial "interim" ceilings 
shall be considered as the final "interim ceiling." Peer 
group ceilings for subsequent fiscal years shall be 
calculated by adjusting the final "interim" ceiling, as 
determined above, by 100% of historical inflation from 
October 1, 1990, to the beginning of the NFs next 
fiscal year to obtain new "interim" ceilings, and 50% 
of the forecasted inflation to the end of the NFs next 
fiscal year. 

2. A NF's average allowable operating cost rates, as 
determined from its most recent fiscal year's cost 
report, shall be adjusted by 50% of historical inflation 
and 50% of the forecasted inflation to calculate its 
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prospective operating cost base rates. 

c. The PIRS method shall still require comparison of 
the prospective operating cost rates to the prospective 
operating ceilings. The provider shall be reimbursed the 
lower of the prospective operating cost rates or 
prospective operating ceilings. 

D. Nonoperating costs. 

1. Allowable plant costs shall be reimbursed in 
accordance with Part II, Article 1. Plant costs shall 
not include the component of cost related to making 
or producing a supply or service. 

2. NATCEPs cost shall be reimbursed in accordance 
with Part VII. 

E. The prospective rate for each NF shall be based 
upon operating cost and plant cost components or charges, 
whichever is lower, plus NATCEPs costs. The disallowance 
of nonreimbursable operating costs in any current fiscal 
year shall be reflected in a subsequent year's prospective 
rate determination. Disallowances of nonreimbursable plant 
costs and NATCEPs costs shall be reflected in the year in 
which the nonreimbursable costs are included. 

F. For those NFs whose operating cost rates are below 
the ceilings, an incentive plan shall be established whereby 
a NF shall be paid, on a sliding scale, up to 25% of the 
difference between its allowable operating cost rates and 
the peer group ceilings under the PIRS. 

!. The table below presents four incentive examples 
under the PIRS: 

Allowable Difference Scale 
Peer Group Cost % of Sliding % Dif 
Ceilings Per Day Ceiling Scale ference 

$30.00 $27.00 $3.00 10% $.30 10% 
30.00 22.50 7.50 25% 1. 88 25% 
30.00 20.00 10.00 33% 2.50 25% 
30.00 30.00 0 0 

2. Separate efficiency incentives shall be calculated 
for both the direct and indirect patient care operating 
ceilings and costs. 

G. Quality of care requirement. 

A cost efficiency incentive shall not be paid to a NF for 
the prorated period of time that it is not in conformance 
with substantive, nonwaived life, safety, or quality of care 
standards. 

H. Sale of facility. 

In the event of the sale of a NF, the prospective base 
operating cost rates lor the new owner's first fiscal period 
shall be the seller's prospective base operating cost rates 
before the sale. 

I. Public notice. 

To compl) with the requirements of § l902(a)(28)(c) of 
the Social Security Act, DMAS shall make available to the 
public the data and methodology used in establishing 
Medicaid payment rates for nursing facilities. Copies may 
be obtained by request under the existing procedures of 
the Virginia Freedom of Information Act. 

§ 2.8. Phase-in period. 

A. To assist NFs in converting to the PIRS methodology, 
a phase-in period shall be provided until June 30, 1992. 

B. From October 1, 1990, through June 30, 1991, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 33% of the PIRS operating cost rates 
determined by § 2.7 above and 67% of the "current" 
operating rate determined by subsection D below. 

c. From July 1, 1991, through June 30, 1992, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 67% of the PIRS operating cost rates 
determined by § 2. 7 above and 33% of the "current" 
operating rate determined by subsection D below. 

D. The following methodology shall be applied to 
calculate a NF's "current" operating rate: 

1. Each NF shall receive as its base "current" 
operating rate, the weighted average prospective 
operating cost per diems and efficiency incentive per 
diems if applicable, calculated by DMAS to be 
effective September 30, 1990. 

2. The base "current" operating rate established above 
shall be the "current" operating rate for the NF's first 
partial fiscal year under PIRS. The base "current" 
operating rate shall be adjusted by appropriate 
allowance for historical inflation and 50% of the 
forecasted inflation based on the methodology 
contained in § 2.7 B at the beginning of each of the 
NF's fiscal years which starts during the phase-in 
period, October 1, 1990, through June 30, 1992, to 
determine the NF's prospective "current" operating 
rate. See VR 460-03-4.1944 for example calculations. 

§ 2.8. Nursing facility rate change. 

For the period beginning July l, 1991, and ending June 
30, 1992, the per diem operating rate for each NF shall be 
adjusted. This shall be accomplished by applying a 
uniform adjustment factor to the rate of each NF. 

Article 3. 
Allowable Cost Identification. 

§ 2.9. Allowable costs. 

Costs which are included in rate determination 
procedures and final settlement shall be only those 
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allowable, reasonable costs which are acceptable under the 
Medicare principles of reimbursement, except as 
specifically modified in the Plan and as may be subject to 
individual or ceiling cost limitations and which are 
classified in accordance with the DMAS uniform chart of 
accounts (see VR 460-03-4.1941, Uniform Expense 
Classification). 

A. Certification. 

The cost of meeting all certification standards for NF 
requirements as required by the appropriate state 
agencies, by state laws, or by federal legislation or 
regulations. 

B. Operating costs. 

1. Direct patient care operating costs shall be defined 
in VR 460-03-4.1941. 

2. Allowable direct patient care operating costs shall 
exclude (i) personal physician lees, and (ii) pharmacy 
services and prescribed legend and nonlegend drugs 
provided by nursing facilities which operate licensed 
in-house pharmacies. These services shall be billed 
directly to DMAS through separate provider 
agreements and DMAS shall pay directly in 
accordance with subsections e and f of Attachment 
4.19 B of the State Plan lor Medical Assistance (VR 
460-02-4.1920). 

3. Indirect patient care operating costs include all 
other operating costs, not identified as direct patient 
care operating costs and NATCEPs costs in VR 
460-03-4.1941, which are allowable under the Medicare 
principles of reimbursement, except as specifically 
modified herein and as may be subject to individual 
cost or ceiling limitations. 

C. Allowances/goodwill. 

Bad debts, goodwill, charity, courtesy, and all other 
contractual allowances shall not be recognized as an 
allowable cost. 

D. Cost of protecting employees from blood borne 
pathogens. 

Effective July 1, 1994, reimbursement of allowable costs 
shall be adjusted in the following way to recognize the 
costs of complying with requirements of the Occupational 
Safety and Health Administration (OSHA) for protecting 
employees against exposure to blood borne pathogens. 

1. Hepatitis B immunization. The statewide median of 
the reasonable acquisition cost per unit of 
immunization times the number of immunizations 
provided to eligible employees during facility fiscal 
years ending during SFY 1994, divided by Medicaid 
days in the same fiscal period, shall be added to the 
indirect peer group ceiling effective July 1, 1994. This 
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increase to the ceilings shall not exceed $.09 per day 
for SFY 1995. 

2. Other OSHA compliance costs. The indirect peer 
group ceilings shall be increased by $.07, effective 
July 1, 1994, to recognize continuing OSHA 
compliance costs other than immunization. 

3. Data submission by nursing facilities. Nursing 
facilities shall provide for fiscal years ending during 
SFY 1994, on fonns provided by DMAS, (i) the names, 
job titles and social security numbers of individuals 
immunized, the number of immunizations provided to 
each and the dates of immunization; and (ii) the 
acquisition cost of immunization. 

§ 2.10. Purchases/related organizations. 

A. Costs applicable to services, facilities, and supplies 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be 
included in the allowable cost of the provider at the cost 
to the related organization, provided that such costs do not 
exceed the price of comparable services, facilities or 
supplies. Purchases of existing NFs by related parties shall 
be governed by the provisions of § 2.5 B 2. 

Allowable cost applicable to management services 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be lesser 
of the cost to the related organization or the per patient 
day ceiling limitation established for management services 
cost. (See VR 460-03-4.1943, Cost Reimbursement 
Limitations.) 

B. Related to the provider shall mean that the provider 
is related by reasons of common ownership or control by 
the organization furnishing the services, facilities, or 
supplies. 

C. Common ownership exists when an individual or 
individuals or entity or entities possess significant 
ownership or equity in the parties to the transaction. 
Control exists where an individual or individuals or entity 
or entities have the power, directly or indirectly, 
significantly to influence or direct the actions or policies 
of the parties to the transaction. Significant ownership or 
control shall be deemed to exist where an individual is a 
"person with an ownership or control interest" within the 
meaning of 42 CFR 455.101. If the parties to the 
transaction are members of an immediate family, as 
defined below, the transaction shall be presumed to be 
between related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or "control," 
as set forth above. Immediate family shall be defined to 
include, but not be limited to, the following: (i) husband 
and wife, (ii) natural parent, child and sibling, (iii) 
adopted child and adoptive parent, (iv) step-parent, 
step-child, step-sister, and step-brother, (v) father-in-law, 
mother-in-law, sister-in-law, brother-in-law, son-in-law and 
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daughter-in-law, and (vi) grandparent and grandchild. 

D. Exception to the related organization principle. 

l. Effective with cost reports having fiscal years 
beginning on or after July I, 1986, an exception to the 
related organization principle shall be allowed. Under 
this exception, charges by a related organization to a 
provider for goods or services shall be allowable cost 
to the provider if all four of the conditions set out 
below are met. 

2. The exception applies if the provider demonstrates 
by convincing evidence to the satisfaction of DMAS 
that the following criteria have been met: 

a. The supplying organization is a bona fide separate 
organization. This means that the supplier is a 
separate sole proprietorship, parinership, joint 
venture, association or corporation and not merely 
an operating division of the provider organization. 

b. A substantial pari of the supplying organization's 
business activity of the type carried on with the 
provider is transacted with other organizations not 
related to the provider and the supplier by common 
ownership or control and there is an open, 
competitive market for the type of goods or services 
furnished by the organization. In determining 
whether the activities are of similar type, it is 
important to also consider the scope of the activity. 

For example, a full service management contract 
would not be considered the same type of business 
activity as a minor data processing contract. The 
requirement that there be an open, competitive 
market is merely intended to assure that the item 
supplied has a readily discernible price that is 
established through arms-lengih bargaining by well 
informed buyers and sellers. 

c. The goods or services shall be those which 
commonly are obtained by institutions such as the 
provider from other organizations and are not a 
basic element of patient care ordinarily furnished 
directly to patients by such institutions. This 
requirement means that institutions such as the 
provider typically obtain the good or services from 
outside sources rather than producing the item 
internally. 

d. The charge to the provider is in line with the 
charge for such services, or supplies in the open 
market and no more than the charge made under 
comparable circumstances to others by the 
organization for such goods or services. The phrase 
"open market" takes the same meaning as "open, 
competitive market" in subdivision b above. 

3. Where all of the conditions of this exception are 
met, the charges by the supplier to the provider for 

such goods or services shall be allowable as costs. 

4. This exception does not apply to the purchase, lease 
or construction of assets such as property, buildings, 
fixed equipment or major movable equipment. The 
terms "goods and services" may not be interpreted or 
construed to mean capital costs associated with such 
purchases, leases, or construction. 

E. Three competitive bids shall not be required for the 
building and fixed equipment components of a construction 
project outlined in § 2.2. Reimbursement shall be in 
accordance with § 2.10 A with the limitations stated in § 
2.2 B. 

§ 2.11. Administrator/owner compensation. 

A. Administrators' compensation, whether administrators 
are owners or non-owners, shall be based on a schedule 
adopted by DMAS and varied according to facility bed 
size. The compensation schedule shall be adjusted annually 
to reflect cost-of-living increases and shall be published 
and distributed to providers annually. Tbe administrator's 
compensation schedule covers only the position of 
administrator and assistants and does not include the 
compensation of owners employed in capacities other than 
the NF administrator (see VR 460-03-4.1943, Cost 
Reimbursement Limitations). 

B. Administrator compensation shall mean remuneration 
paid regardless of the form in which it is paid. This 
includes, but shall not be limited to, salaries, professional 
fees, insurance premiums (if the benefits accrue to the 
employer/owner or his beneficiary) director fees, personal 
use of automobiles, consultant fees, management fees, 
travel allowances, relocation expenses in excess of IRS 
guidelines, meal allowances, bonuses, pension plan costs, 
and deferred compensation plans. Management fees, 
consulting fees, and other services performed by owners 
shall be included in the total compensation if they are 
performing administrative duties regardless of how such 
services may be classified by the provider. 

C. Compensation for all administrators (owner and 
nonowner) shall be based upon a 40 hour week to 
determine reasonableness of compensation. 

D. Owner/administrator employment documentation. 

I. Owners who perform services for a NF as an 
administrator and also perform additional duties must 
maintain adequate documentation to show that the 
additional duties were performed beyond the normal 
40 hour week as an administrator. The additional 
duties must be necessary for the operation of the NF 
and related to patient care. 

2. Services provided by owners, whether in employee 
capacity, through management contracts, or through 
home office relationships shall be compared to the 
cost and services provided in armsalength transactions. 
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3. Compensation lor such services shall be adjusted 
where such compensation exceeds that paid in such 
armsmlength transactions or where there is a 
duplication of duties normally rendered by an 
administrator. No reimbursement shall be allowed lor 
compensation where owner services cannot be 
documented and audited. 

§ 2.12. Depreciation. 

The allowance lor depreciation shall be restricted to the 
straight line method with a useful life in compliance with 
AHA guidelines. II the item is not included in the AHA 
guidelines, reasonableness shall be applied to determine 
useful life. 

§ 2.13. Rent/Leases. 

Rent or iease expenses shall be limited by the 
provisions of VR 460-03-4.!942, Leasing of Facilities. 

§ 2.!4. Provider payments. 

A. Limitations. 

I. Payments to providers, shall not exceed charges for 
covered services except for (i) public providers 
furnishing services free of charge or at a nominal 
charge (ii) nonpublic provider whose charges are 60% 
or less of the allowable reimbursement represented by 
the charges and that demonstrates its charges are less 
than allowable reimbursement because its customary 
practice is to charge patients based on their ability to 
pay. Nominal charge shall be defined as total charges 
that are 60% or less of the allowable reimbursement 
o! services represented by these charges. Providers 
qualifying in this section shall receive allowable 
reimbursement as determined in this Plan. 

2. Allowable reimbursement in excess of charges may 
be carried forward lor payment in !he two succeeding 
cost reporting periods. A new provider may carry 
forward unreimbursed allowable reimbursement in the 
five succeeding cost reporting periods. 

3. Providers may be reimbursed the carry forward to 
a succeeding cost reporting period (i) if total charges 
for the services provided in that subsequent period 
exceed the total allowable reimbursement in !hat 
period (ii) to the extent that the accumulation of !he 
carry forward and the allowable reimbursement in 
!hat subsequent period do not exceed the providers' 
direct and indirect care operating ceilings plus 
allowable plant cost. 

B. Payment for service shall be based upon the rate in 
effect when the service was rendered. 

C. For cost reports filed on or after August 1, 1992, an 
interim settlement shall be made by DMAS within 180 
days after receipt and review of the cost report. The 
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180-day time frame shall similarly apply to cost reports 
!iled but not interim settled as of August 1, 1992. The 
word "review," for purposes of interim settlement, shall 
include verification that all financial and other data 
specifically requested by DMAS is submitted with the cost 
report. Review shall also mean examination of the cost 
report and other required submission for obvious errors. 
inconsistency, inclusion o! past disallowed costs, unresolved 
prior year cost adjustments and a complete signed cost 
report that conforms to the current DMAS requirements 
herein. 

However, an interim settlement shall not be made when 
one of the following conditions exists. 

l. Cost report filed by a terminated provider; 

2. Insolvency of the provider at the time the cos! 
report is submitted; 

3. Lack of a valid provider agreement and 
decertification; 

4. Moneys owed to DMAS; 

5. Errors or inconsistencies in the cost report; or 

6. lncomplete/nonacceptable cost report 

§ 2.15. Legal fees/accounting. 

A. Costs claimed for legal/accounting lees shall be 
limited to reasonable and customary lees for specific 
services rendered. Such costs must be related to patient 
care as defined by Medicare principles o! reimbursement 
and subject to applicable regulations herein. 
Documentation for legal costs must be available at tile 
lime o! audit. 

B. Retainer fees shall be considered an allowable cos! 
up to the limits established in VR 460-03-4.1943, Cost 
Reimbursement Limitations .. 

C. As mandated by the Omnibus Budget Reconciliation 
Act of !990, e!!ective November 5, 1990, reimbursement of 
legal expenses for frivolous litigation shall be denied i! the 
action is initiated on or after November 5, 1990. Frivolous 
litigation is any action initiated by the nursing facility that 
is dismissed on the basis thai no reasonable legal ground 
existed for tile institution of such action. 

§ 2.16. Documentation. 

Adequate documentation supporting cost claims must be 
provided at the time of interim settlement, cost settlement, 
audit, and final settlement. 

§ 2.17. Fraud and abuse. 

Previously disallowed costs which are under appeal and 
affect more than one cost reporting period shall be 
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disclosed in subsequent cost reports if the provider wishes 
to reserve appeal rights for such subsequent cost reports. 
The reimbursement effect of such appealed costs shall be 
computed by the provider and submitted to DMAS with 
the cost report. Where such disclosure is not made to 
DMAS, the inclusion of previously disallowed costs may be 
referred to the Medicaid Fraud Control Unit of the Office 
of the Attorney General. 

Article 4. 
New Nursing Facilities. 

§ 2.18. Interim rate. 

A. For all new or expanded NFs the 95% occupancy 
requirement shall be waived for establishing the first cost 
reporting period interim rate. This first cost reporting 
period shall not exceed 12 months from the date of the 
NF's certification. 

B. Upon a showing oi ~ood cause, and approval of the 
DMAS, an existing NF that expands its bed capacity by 
50% or more shall have the option of retaining its 
prospective rate, or being treated as a new NF. 

C. The 95% occupancy requirement shall be applied to 
the first and subsequent cost reporting periods' actual costs 
for establishing such NF's second and future cost reporting 
periods' prospective reimbursement rates. The 95% 
occupancy requirement shall be considered as having been 
satisfied if the new NF achieved a 95% occupancy at any 
point in time during the first cost reporting period. 

D. A new NF's interim rate for the first cost reporting 
period shall be determined based upon the lower of its 
anticipated allowable cost determined from a detailed 
budget (or pro forma cost report) prepared by the 
provider and accepted by the DMAS, or the appropriate 
operating ceilings or charges. 

E. On the first day of zts second cost reporting period, 
a new nursing facility's interim plant rate shall be 
converted to a per diem amount by dividing it by the 
number of patient days computed as 9596 of the daily 
licensed bed complement during the first cost reporting 
period. 

&. F. Any NF receiving reimbursement under new NF 
status shall not be eligible to receive the blended phase-in 
period rate under § 2.8. 

Fo G. During its first semiannual period of operation, a 
newly constructed or newly enrolled NF shall have an 
assigned Sll based upon its peer group's average SII for 
direct patient care. An expanded NF receiving new NF 
treatment shall receive the SII calculated for its last 
semiannual period prior to obtaining new NF status. 

§ 2.19. Final rate. 

The DMAS shall reimburse the lower of the appropriate 

operating ceilings, charges or actual allowable cost for a 
new NF's first cost reporting period of operation, subject 
to the procedures outlined above in § 2.18 A, C, E, and F. 

Upon determination of the actual allowable operating 
cost for direct patient care and indirect patient care the 
per diem amounts shall be used to determine if the 
provider is below the peer group ceiling used to set its 
interim rate. If costs are below those ceilings, an 
efficiency incentive shall be paid at settlement of the first 
year cost report. 

This incentive will allow a NF to be paid up to 25% of 
the difference between its actual allowable operating cost 
and the peer group ceiling used to set the interim rate. 
(Refer to § 2. 7 F.) 

Article 5. 
Cost Reports. 

§ 2.20. Cost report submission. 

A. Cost reports are due not later than 90 days after the 
provider's fiscal year end. !! a complete cost report is not 
received within 90 days after the end of the provider's 
fiscal year, it is considered delinquent. The cost report 
shall be deemed complete for the purpose of cost 
settlement when DMAS has received all of the following, 
with the exception that the audited financial statements 
required by subdivisions 3 a and 6 b of this subsection 
shall be considered timely filed if received not later than 
120 days after the provider's fiscal year end: 

l. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. a. The provider's audited financial statements 
including, but not limited to, a balance sheet, a 
statement of income and expenses, a statement of 
retained earnings (or fund balance), a statement of 
cash flows, the auditor's report in which he expresses 
his opinion or, if circumstances require, disclaims an 
opinion based on generally accepted auditing 
standards, footnotes to the financial statements, and 
the management report. Multi-facility providers shall 
be governed by § 2.20 A 6; 

b. Schedule of restricted cash funds that identify the 
purpose of each fund and the amount; 

c. Schedule of investments by type (stock, bond, 
etc.), amount, and current market value; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule ; 
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6. NFs which are part of a chain organization must 
also file: 

a. Home office cost report; 

b. Audited consolidated financial statements of the 
chain organization including the auditor's report in 
which he expresses his opinion or, if circumstances 
require, disclaims an opinion based on generally 
accepted auditing standards, the management report 
and footnotes to the financial statements; 

c. The NFs financial statements including, but not 
limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of cash flows; 

d. Schedule of restricted cash funds that identify the 
purpose of each lund and the amount; 

e. Schedule of investments by type (stock, bond, 
etc.), amount, and current market value; and 

7. Such other analytical information or supporting 
documentation that may be required by DMAS. 

B. When cost reports are delinquent, the provider's 
interim rate shall be reduced by 20% the first month and 
an additional 20% of the original interim rate for each 
subsequent month the report has not been submitied. 
DMAS shall notify the provider of the schedule of 
reductions which shall start on the first day of the 
following month. For example, for a September 30 fiscal 
year end, notification will be mailed in early January 
stating that payments will be reduced starting with the 
first payment in February. 

C. Alter the overdue cost report is received, desk 
reviewed, and a new prospective rate established, the 
amounts withheld shall be computed and paid. II the 
provider fails to submit a complete cost report within 180 
days after the fiscal year end, a penalty in the amount of 
10% of the balance withheld shall be forfeited to DMAS. 

§ 2.21. Reporting form. 

All cost reports shall be submitted on uniform reporting 
forms provided by the DMAS, or by Medicare if 
applicable. Such cost reports, subsequent to the initial cost 
report period, shall cover a 12-month period. Any 
exceptions must be approved by the DMAS. 

§ 2.22. Accounting method. 

The accrual method of accounting and cost reporting is 
mandated for all providers. 

§ 2.23. Cost report extensions. 

A. Extension for submission of a cost report may be 
granted if the provider can document extraordinary 
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circumstances beyond its control. 

B. Extraordinary circumstances do not include: 

I. Absence or changes of chief finance ol!icer, 
controller or bookkeeper; 

2. Financial statements not completed; 

3. Office or building renovations; 

4. Home office cost report not completed; 

5. Change of stock ownership; 

6. Change of intermediary; 

7. Conversion to computer; or 

8. Use of reimbursement specialist. 

§ 2.24. Fiscal year changes. 

All fiscal year end changes must be approved 90 days 
prior to the beginning of a new fiscal year. 

Article 6. 
Prospective Rates. 

§ 2.25. Time frames. 

A. For cost reports filed on or after August I, 1992, a 
prospective rate shall be determined by DMAS within 90 
days of the receipt of a complete cost report. (See § 2.20 
A.) The 180-day time frame shall similarly apply to cost 
reports filed but for which a prospective rate has not been 
set as of August I, 1992. Rate adjustments shall be made 
retroactive to the first day of the provider's new cost 
reporting year. Where a field audit is necessary to set a 
prospective rate, the DMAS shall have an additional 90 
days to determine any appropriate adjustments to the 
prospective rate as a result of such field audit. This time 
period shall be extended if delays are attributed to the 
provider. 

B. Subsequent to establishing the prospective rate DMAS 
shall conclude the desk audit of a providers' cost report 
and determine if further field audit activity is necessary. 
The DMAS will seek repayment or make retroactive 
settlements when audit adjustments are made to costs 
claimed for reimbursement. 

Article 7. 
Retrospective rates. 

§ 2.26. The retrospective method of reimbursement shall 
be used for Mental Health/Mental Retardation facilities. 

§ 2.27. (reserved) 

Article 8. 
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Record Retention. 

§ 2.28. Time frames. 

A. All of the NF's accounting and related records, 
including the general ledger, books of original entry, and 
statistical data must be maintained for a minimum of five 
years, or until all affected cost reports are final settled. 

B. Certain information must be maintained for the 
duration of the provider's participation in the DMAS and 
until such time as all cost reports are settled. Examples of 
such information are set forth in § 2.29. 

§ 2.29. Types of records to be maintained. 

Information which must be maintained for the duration 
of the provider's participation in the DMAS includes, but is 
not limited to: 

1. Real and tangible property records, including leases 
and the underlying cost of ownership; 

2. Itemized depreciation schedules; 

3. Mortgage documents, loan agreements, and 
amortization schedules; 

4. Copies of all cost reports filed with the DMAS 
together with supporting financial statements. 

§ 2.30. Record availability. 

The records must be available for audits by DMAS staff. 
Where such records are not available, costs shall be 
disallowed. 

Article 9. 
Audits. 

§ 2.31. Audit overview. 

Desk audits shall be performed to verify the 
completeness and accuracy of the cost report, and 
reasonableness of costs claimed for reimbursement. Field 
audits, as determined necessary by the DMAS, shall be 
performed on the records of each participating provider to 
determine that costs included for reimbursement were 
accurately determined and reasonable, and do not exceed 
the ceilings or other reimbursement limitations established 
by the DMAS. 

§ 2.32. Scope of audit. 

The scope of the audit includes, but shall not be limited 
to: trial balance verification, analysis of fixed assets, 
indebtedness, selected revenues, leases and the underlying 
cost of ownership, rentals and other contractual 
obligations, and costs to related organizations. The audit 
scope may also include various other analyses and studies 
relating to issues and questions unique to the NF and 

identified by the DMAS. Census and related statistics, 
patient trust funds, and billing procedures are also subject 
to audit. 

§ 2.33. Field audit requirements. 

Field audits shall be required as follows: 

1. For the first cost report on all new NF's. 

2. For the first cost report in which costs for bed 
additions or other expansions are included. 

3. When a NF is sold, purchased, or leased. 

4. As determined by DMAS desk audit. 

§ 2.34. Provider notification. 

The provider shall be notified in writing of all 
adjustments to be made to a cost report resulting from 
desk or field audit with stated reasons and references to 
the appropriate principles of reimbursement or other 
appropriate regulatory cites. 

§ 2.35. Field audit exit conference. 

A. The provider shall be offered an exit conference to 
be executed within 15 days following completion of the 
on~site audit activities, unless other time frames are 
mutually agreed to by the DMAS and provider. Where two 
or more providers are part of a chain organization or 
under common ownership, DJYIAS shall have up to 90 days 
after completion of all related on-site audit activities to 
offer an exit conference for all such NFs. The exit 
conference shall be conducted at the site of the audit or 
at a location mutually agreeable to the DMAS and the 
provider. 

B. The purpose of the exit conference shall be to enable 
the DMAS auditor to discuss such matters as the auditor 
deems necessary, to review the proposed field audit 
adjustments, and to present supportive references. The 
provider will be given an opportunity during the exit 
conference to present additional documentation and 
agreement or disagreement with the audit adjustments. 

C. All remaining adjustments, including those for which 
additional documentation is insufficient or not accepted by 
the DMAS, shall be applied to the applicable cost report(s) 
regardless of the provider's approval or disapproval. 

D. The provider shall sign an exit conference form that 
acknowledges the review of proposed adjustments. 

E. After the exit conference the DMAS shall perform a 
review of all remaining field audit adjustments. Within a 
reasonable time and after all documents have been 
submitted by the provider, the DMAS shall transmit in 
writing to the provider a final field audit adjustment 
report (FAAR), which will include all remaining 
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adjustments not resolved during the exit conference. The 
provider shall have 15 days from the date of the letter 
which transmits the FAAR, to submit any additional 
documentation which may affect adjustments in the F AAR. 

§ 2.36. Audit delay. 

In the event the provider delays or refuses to permit an 
audit to occur or to continue or otherwise interferes with 
the audit process, payments to the provider shall be 
reduced as stated in § 2.20 B. 

§ 2.37. Field audit time frames. 

A. If a field audit is necessary after receipt of a 
complete cost report, such audit shall be initiated within 
three years following the date of the last notification of 
program reimbursement and the on site activities, 
including exit conferences, shall be concluded within 180 
days from the date the field audit begins. Where audits 
are performed on cost reports for multiple years or 
providers, the time frames shall be reasonably extended 
for the benefit of the DMAS and subject to the provisions 
of § 2.35. 

B. Documented delays on the part of the provider will 
automatically extend the above time frames to the extent 
of the time delayed. 

C. Extensions of the time frames shall be granted to the 
department for good cause shown. 

D. Disputes relating to the timeliness established in §§ 
2.35 and 2.37, or to the grant of extensions to the DMAS, 
shall be resolved by application to the Director of the 
DMAS or his designee. 

PART Ill. 
APPEALS. 

§ 3.1. Dispute resolution for nonstate operated nursing 
facilities. 

A. NF's have the right to appeal the DMAS's 
interpretation and application of state and federal 
Medicaid and applicable Medicare principles of 
reimbursement in accordance with the Administrative 
Process Act, § 9·6.14.1 et seq. and § 32.1·325.1 of the Code 
of Virginia. 

B. Nonappealable issues. 

l. The use of state and federal Medicaid and 
applicable Medicare principles of reimbursement. 

2. The organization of participating NF's into peer 
groups according to location as a proxy for cost 
variation across facilities with similar operating 
characteristics. The use of individual ceilings as a 
proxy for determining efficient operation within each 
peer group. 
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3. Calculation of the initial peer group ceilings using 
the most recent cost settled data available to DMAS 
that reflects NF operating costs inflated to September 
30, 1990. 

4. The use of the moving average of the Skilled 
Nursing Facility market basket of routine service 
costs, as developed by Data Resources, Incorporated, 
adjusted for Virginia, as the prospective escalator. 

5. The establishment of separate ceilings for direct 
operating costs and indirect operating costs. 

6. The use of Service Intensity Indexes to identify the 
resource needs of given NFs patient mix relative to 
the needs present in other NFs. 

7. The development of Service Intensity Indexes based 
on: 

a. Determination of resource indexes for each 
patient class that measures relative resource cost. 

b. Determination of each NF's average relative 
resource cost index across all patients. 

c. Standardizing the average relative resource cost 
indexes of each NF across all NF's. 

8. The use of the DMAS Long Term Care Information 
System (LTCIS), assessment form (currently DMAS·95), 
Virginia Center gn Aging Study, the State of Maryland 
Time and Motion Study of the Provision of Nursing 
Service in Long Term Care Facilities, and the KPMG 
Peat Marwick Survey of Virginia long-term care NF's 
nursing wages to determine the patient class system 
and resource indexes for each patient class. 

9. The establishment of payment rates based on 
service intensity indexes. 

§ 3.2. Conditions for appeal. 

A. An appeal shall not be heard until the following 
conditions are met: 

l. Where appeals result from desk or field audit 
adjustments, the provider shall have received a 
notification of program reimbursement (NPR) in 
writing from the DMAS. 

2. Any and all moneys due to DMAS shall be paid in 
full, unless a repayment plan has been agreed to by 
the Director of the Division of Cost Settlement and 
Audit. 

3. All first level appeal requests shall be filed in 
writing with the DMAS within 90 business days 
following the date of a DMAS notice of program 
reimbursement that adjustments have been made to a 
specific cost report. 
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§ 3.3. Appeal procedure. 

A. There shall be two levels of admin;r!rative appeal. 

B. Informal appeals shall be decided oy the Director of 
the Division of Cost Settlement and Audit after an 
informal fact finding conference is held. The decision of 
the Director of Cost Settlement and Audit shall be sent in 
writing to the provider within 90 business days following 
conclusion of the informal fact finding conference. 

C. If the provider disagrees with such initial decision the 
provider may, at its discretion, file a notice of appeal to 
the Director of the DMAS. Such notice shall be in writing 
and filed within 30 business days of the date of the initial 
decision. 

D. Within 30 business days of the date of such notice of 
appeal, the director shall appoint a hearing officer to 
conduct the proceedings, to review the issues and the 
evidence presented, and to make a written 
recommendation. 

E. The director shall notify the provider of his final 
decision within 30 business days of the date of the 
appointed hearing officer's written recommendation, or 
after the parties have filed exceptions to the 
recommendations, whichever is later. 

F. The director's final written decision shall conclude 
the provider's administrative appeal. 

§ 3.4. Formal bearing procedures. 

Formal hearing procedures, as developed by DMAS, 
shall control the conduct of the formal administrative 
proceedings. 

§ 3.5. Appeals time frames. 

Appeal time frames noted throughout this section may 
be extended for the following reasons; 

A. The provider submits a written request prior to the 
due date requesting an extension for good cause and the 
DMAS approves the extension. 

B. Delays on the part of the NF documented by the 
DMAS shall automatically extend DMAS's time frame to 
the extent of the time delayed. 

C. Extensions of time frames shall be granted to the 
DMAS for good cause shown. 

D. When appeals for multiple years are submitted by a 
NF or a chain organization or common owners are 
coordinating appeals for more than one NF, the time 
frames shall be reasonably extended for the benefit of the 
DMAS. 

E. Disputes relating to the time lines established in § 3.3 

B or to the grant of extensions to the DMAS shall be 
resolved by application to the Director of the DMAS or his 
designee. 

§ 3.6. Dispute resolution for state-operated NFs. 

A. Definitions. 

"DMAS" means the Department of Medical Assistance 
Services. 

"Division director" means the director of a division of 
DMAS. 

"State-operated provider" means a provider of Medicaid 
services which is enrolled in the Medicaid program and 
operated by the Commonwealth of Virginia. 

B. Right to request reconsideration. 

1. A state-operated provider shall have the right to 
request a reconsideration for any issue which would 
be otherwise administratively appealable under the 
State Plan by a nonstate operated provider. This shall 
be the sole procedure available to state-operated 
providers. 

2. The appropriate DMAS division must receive the 
reconsideration request within 30 business days after 
the date of a DMAS Notice of Amount of Program 
Reimbursement, notice of proposed action, findings · 
letter, or other DMAS notice giving rise to a dispute. 

C. Informal review. 

The state-operated provider shall submit to the 
appropriate DMAS division written information specifying 
the nature of the dispute and the relief sought. If a 
reimbursement adjustment is sought, the written 
information must include the nature of the adjustment 
sought; the amount of the adjustment sought; and the 
reasons for seeking the adjustment. The division director 
or his designee shall review this information, requesting 
additional information as necessary. If either party so 
requests, they may meet to discuss a resolution. Any 
designee shall then recommend to the division director 
whether relief is appropriate in accordance with applicable 
law and regulations. 

D. Division director action. 

The division director shall consider any recommendation 
of his designee and shall render a decision. 

E. DMAS director review. 

A state-operated provider may, within 30 business days 
after the date of the informal review decision of the 
division director, request hat the DMAS Director or his 
designee review the decision of the division director. The 
DMAS Director shall have the authority to take whatever 
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measures he deems appropriate to resolve the dispute. 

F. Secretarial review. 

If the preceding steps do not resolve the dispute to the 
satisfaction of the state-operated provider, within 30 
business days after the date of the decision of the DMAS 
Director, the provider may request the DMAS director to 
refer the matter to the Secretary of Health and Human 
Resources and any other cabinet secretary as appropriate. 
Any determination by such secretary or secretaries shall 
be final. 

PART IV. 
INDIVIDUAL EXPENSE LIMITATION. 

In addition to operating costs being subject to peer 
group ceilings, costs are further subject to maximum 
limitations as defined in VR 460-03-4.1943, Cost 
Reimbursement Limitations. 

PART V. 
COST REPORT PREPARATION INSTRUCTIONS. 

Instructions for preparing NF cost reports will be 
provided by the DMAS. 

PART VI. 
STOCK TRANSACTIONS. 

§ 6.1. Stock acquisition. 

The acquisition of the capital stock of a provider does 
not constitute a basis for revaluation of the provider's 
asset•. Any cost associated with such an acquisition shall 
not be an allowable cost. The provider selling its stock 
continues as a provider after the sale, and the purchaser 
is only a stockholder of the provider. 

§ 6.2. Merger of unrelated parties. 

A. In the case of a merger which combines two or more 
unrelated corporations under the regulations of the Code 
of Virginia, there will be only one surviving corporation. If 
the surviving corporation, which will own the assets and 
liabilities of the merged corporation, is not a provider, a 
Certificate of Public Need, if applicable, must be issued to 
the surviving corporation. 

B. The nonsurviving corporation shall be subject to the 
policies applicable to terminated providers, including those 
relating to gain or loss on sales of NFs. 

§ 6.3. Merger of related parties. 

The statutory merger of two or more related parties or 
the consolidation of two or more related providers 
resulting in a new corporate entity shall be treated as a 
transaction between related parties. No revaluation shall 
be permitted for the surviving corporation. 
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PART Vll. 
NURSE AIDE TRAINING AND COMPETENCY 

EVALUATION PROGRAM AND COMPETENCY 
EVALUATION PROGRAMS (NATCEPs). 

§ 7.1. The Omnibus Budget Reconciliation Act of 1989 
(OBRA 89) amended § l903(a) (2) (B) of the Social Security 
Act to lund actual NATCEPs costs incurred by NFs 
separately from the NF's medical assistance services 
reimbursement rates. 

§ 7.2. NATCEPs costs. 

A. NATCEPs costs shall be as defined in VR 
460-03-4.1941. 

B. To calculate the reimbursement rate, NATCEPs costs 
contained in the most recently filed cost report shall be 
converted to a per diem amount by dividing allowable 
NATCEPs costs by the actual number of NF's petient days. 

C. The NATCEPs interim reimbursement rate 
determined in § 7.2 B shall be added to the prospective 
operating cost and plant cost components or charges, 
whichever is lower, to determine the NF's prospective 
rate. The NATCEPs interim reimbursement rate shall not 
be adjusted for inflation. 

D. Reimbursement of NF costs for training and 
competency evaluation of nurse aides must take into 
account the NF's use of trained nurse aides in caring for 
Medicaid, Medicare and private pay patients. Medicaid 
shall not be charged for that portion of NATCEPs costs 
which are properly charged to Medicare or private pay 
services. The final retrospective reimbursement for 
NATCEPs costs shall be the reimbursement rate as 
calculated from the most recently liled cost report by the 
methodology in § 7.2 B times the Medicaid patient days 
from the DMAS MMR-240. 

E. Disallowance of nonreimbursable NATCEPs costs shall 
be reflected in the year in which the nonreimbursable 
costs were claimed. 

F. Payments to providers for allowable NATCEPs costs 
shall not be considered in the comparison of the lower 
allowable reimbursement or charges for covered services, 
as outlined in § 2.14 A. 

PART Vlll. 
(ReseF¥ed) 

CRIMINAL RECORDS CHECKS FOR NURSING 
FACILITY EMPLOYEES. 

§ 8.1. Criminal records checks. 

A. This section implements the requirements of § 
32.1-126.01 of the Code of Virginia and Chapter 994 of the 
Acts of Assembly of 1993 (Item 313 T). 

B. A licensed nursing facility shall not hire for 
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compensated employment persons who have been 
convicted of' 

1. Murder; 

2. Abduction for immoral purposes as set out in § 
18.2-48 of the Code of Virginia; 

3. Assaults and bodily woundings as set out in Article 
4 (§ 18.2·51 et seqJ of Chapter 4 of Title 18.2 of the 
Code of Virginia; 

4. Arson as set out in Article 1 (§ 18.2-77 et seqJ of 
Chapter 5 of Title 18.2 of the Code of Virginia; 

5. Pandering as set out in § 18.2-355 of the Code of 
Virginia; 

6. Crimes against nature involving children as set out 
in § 18.2·361 of the Code of Virginia; 

7. Taking indecent liberties with children as set out in 
§§ 18.2-370 or 18.2-370.1 of the Code of Virginia; 

8. Abuse and neglect of children as set out in § 
18.2-371.1 of the Code of Virginia; 

9. Failure to secure medical attention for an injured 
child as set out in § 18.2-314 of the Code of Virginia; 

10. Obscenity offenses as set out in § 18.2-374.1 of the 
Code of Virginia; or 

11. Abuse or neglect of an incapacitated adult as set 
out in § 18.2-369 of the Code of Virginia. 

C. The provider shall obtain a swam statement or 
affirmation from every applicant disclosing any criminal 
convictions or pending criminal charges for any of the 
offenses specified in subsection B regardless of whether 
the conviction or charges occurred in the Commonwealth. 

D. The provider shall obtain an original criminal record 
clearance or an original criminal record history from the 
Central Criminal Records Exchange for every person 
hired. This information shall be obtained within 30 days 
from the date of employment and maintained in the 
employees' files during the term of employment and for a 
minimum of five years after employment terminates for 
whatever reason. 

E. The provider may hire an applicant whose 
miSdemeanor conviction i's more than five years old and 
whose conviction did not involve abuse or neglect or 
moral turpitude. 

F. Reimbursement to the provider shaU be limited to 
the actual charges made by the Central Criminal Records 
Exchange for the records requested. Such actual charges 
shall be a pass-through cost which is not a part of the 
operating or plant cost components. 

PART !X. 
USE OF MMR-240. 

All providers must use the data from computer printout 
MMR·240 based upon a 60·day accrual period. 

PART X. 
COMMINGLED INVESTMENT INCOME. 

DMAS shall treat funds commingled for investment 
purposes in accordance with PRM·l5, § 202.6. 

PART XI. 
PROVIDER NOTIFICATION. 

DMAS shall notify providers of State Plan changes 
affecting reimbursement 30 days prior to the enactment of 
such changes. 

PART XII. 
START-UP COSTS AND ORGANIZATIONAL COSTS. 

§ 12.1. Start-up costs. 

A. In the period of developing a provider's ability to 
furnish patient care services, certain costs are incurred. 
The costs incurred during this time of preparation are 
referred to as start-up costs. Since these costs are related 
to patient care services rendered after the time ol 
preparation, they shall be capitalized as deferred charge• 
and amortized over a 60-month time frame. 

B. Start-up costs may include, but are not limited to, 
administrative and nursing salaries; heat, gas, and 
electricity; taxes, insurance; employee training costs; 
repairs and maintenance; housekeeping; and any other 
allowable costs incident to the start-up period. However, 
any costs that are properly identifiable as operating costs 
must be appropriately classified as such and excluded 
from start-up costs. 

c. Start -up costs that are incurred immediately before a 
provider enters the Program and that are determined by 
the provider, subject to the DMAS approval, to be 
immaterial need not be capitalized but rather may be 
charged to operations in the first cost reporting period. 

D. Where a provider incurs start-up costs while in the 
Program and these costs are determined by the provider, 
subject to the DMAS approval, to be immaterial, these 
costs shall not be capitalized but shall be charged to 
operations in the periods incurred. 

§ 12.2. Applicability. 

A. Start-up cost time frames. 

I. Start-up costs are incurred from the time 
preparation begins on a newly constructed or 
purchased building, wing, floor, unit, or expansiOI\. 
thereof to the time the first patient (whether Medicak 
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or non-Medicaid) is admitted for treatment, or where 
the start-up costs apply only to nonrevenue producing 
patient care functions or nonallowable functions, to the 
time the areas are used for their intended purposes. 

2. If a provider intends to prepare all portions of its 
entire facility at the same time, start-up costs for all 
portions of the facility shall be accumulated in a 
single deferred charge account and shall be amortized 
when the first patient is admitted for treatment. 

3. If a provider intends to prepare portions of its 
facility on a piecemeal basis (i.e., preparation of a 
floor or wing of a provider's facility is delayed), 
start-up costs shall be capitalized and amortized 
separately for the portion or portions of the provider's 
facility prepared during different time periods. 

4. Moreover, if a provider expands its NF by 
constructing or purchasing additional buildings or 
wings, start-up costs shall be capitalized and amortized 
separately for these areas. 

B. Depreciation time frames. 

I. Costs of the provider's facility and building 
equipment shall be depreciated using the straight line 
method over the lives of these assets starting with the 
month the first patient is admitted for treatment. 

2. Where portions of the provider's NF are prepared 
for patient care services after the initial start-up 
period, those asset costs applicable to each portion 
shall be depreciated over the remaining lives of the 
applicable assets. If the portion of the NF is a 
nonrevenue-producing patient care area or 
nonallowable area, depreciation shall begin when the 
area is opened for its intended purpose. Costs of 
major movable equipment, however, shall be 
depreciated over the useful life of each item starting 
with the month the item is placed into operation. 

§ 12.3. Organizational costs. 

A. Organizational costs are those costs directly incident 
to the creation of a corporation or other form of business. 
These costs are an intangible asset in that they represent 
expenditures for rights and privileges which have a value 
to the enterprise. The services inherent in organizational 
costs extend over more than one accounting period and 
thus affect the costs of future periods of operations. 

B. Allowable organizational costs shall include, but not 
be limited to, legal fees incurred in establishing the 
corporation or other organization (such as drafting the 
corporate charter and by-laws, legal agreements, minutes 
of organizational meeting, terms of original stock 
certificates), necessary accounting fees, expenses of 
temporary directors and organizational meetings of 
directors and stockholders and fees paid to states for 
':ncorporation. 
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C. The following types of costs shall not be considered 
allowable organizational costs: costs relating to the issuance 
and sale of shares of capital stock or other securities, such 
as underwriters fees and commissions, accountant's or 
lawyer's fees, cost of qualifying the issues with the 
appropriate state or federal authorities, stamp taxes, etc. 

D. Allowable organization costs shall generally be 
capitalized by the organization. However, if DMAS 
concludes that these costs are not material when 
compared to total allowable costs, they may be included in 
allowable indirect operating costs for the initial cost 
reporting period. In all other circumstances, allowable 
organization costs shall be amortized ratably over a period 
of 60 months starting with the month the first patient is 
admitted for treatment. 

PART XIII. 
DMAS AUTHORIZATION. 

§ 13.1. Access to records. 

A. DMAS shall be authorized to request and review, 
either through a desk or field audit, all information 
related to the provider's cost report that is necessary to 
ascertain the propriety and allocation of costs (in 
accordance with Medicare and Medicaid rules, regulations, 
and limitations) to patient care and nonpatient care 
activities. 

B. Examples of such information shall include, but not 
be limited to, all accounting records, mortgages, deeds, 
contracts, meeting minutes, salary schedules, home office 
services, cost reports, and financial statements. 

C. This access also applies to related organizations as 
defined in § 2.10 who provide assets and other goods and 
services to the provider. 

PART XIV. 
HOME OFFICE COSTS. 

§ 14.1. General. 

Home office costs shall be allowable to the extent they 
are reasonable, relate to patient care, and provide cost 
savings to the provider. 

§ 14.2. Purchases. 

Provider purchases from related organizations, whether 
lor services, or supplies, shall be limited to the lower of 
the related organizations actual cost or the price of 
comparable purchases made elsewhere. 

§ 14.3. Allocation of home office costs. 

Home office costs shall be allocated in accordance with 
§ 2150.3, PRM-15. 

§ 14.4. Nonrelated management services. 
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Home office costs associated with providing management 
services to nonrelated entities shall not be recognized as 
allowable reimbursable cost. 

§ 14.5. Allowable and nonallowable home office costs. 

Allowable and nonallowable home office costs shall be 
recognized in accordance with § 2150.2, PRM-15. 

§ 14.6. Equity capital. 

Item 398 D of the 1987 Appropriation Act (as amended), 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers for periods or 
portions thereof on or after July 1, 1987. 

PART XV. 
REFUND OF OVERPAYMENTS. 

§ 15.1. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk audit, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS' determination of the overpayment. 

§ 15.2. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall be used to reduce the balance of the overpayment. 

§ 15.3. Payment schedule. 

A. If the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request in writing an extended repayment schedule 
at the time of filing, or (ii) within 30 days after receiving 
the DMAS demand letter, the provider shall promptly 
request in writing an extended repayment schedule. 

B. DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment or, if 
a provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director 
of DMAS may approve a repayment schedule of up to 36 
months. 

C. A provider shall have no more than one extended 
repayment schedule in place at one time. If subsequent 
audits identify additional overpayment, the full amount 
shall be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 

existing extended repayment schedule to include the 
additional amounts. 

D. If, during the time an extended repayment schedule 
is in effect, the provider ceases to be a participating 
provider or fails to file a cost report in a timely manner, 
the outstanding balance shall become immediately due and 
payable. 

E. When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall be 
recovered from interim payments to the provider or by 
lump sum payments. 

§ 15.4. Extension request documentation. 

In the written request for an extended repayment 
schedule, the provider shall document the need for an 
extended (beyond 30 days) repayment and submit a 
written proposal scheduling the dates and amounts of 
repayments. If DMAS approves the schedule, DMAS shall 
send the provider written notification of the approved 
repayment schedule, which shall be effective retroactive to 
the date the provider submitted the proposal. 

§ 15.5. Interest charge on extended repayment. 

A. Once an initial determination of overpayment has 
been made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the , 
period of administrative appeal of an initial determination 
of overpayment. 

B. Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of the 
Code of Virginia from the date the director's 
determination becomes final. 

C. The director's determination shall be deemed to be 
final on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii} the 
issue date of any administrative decision issued by DMAS 
after an informal fact finding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 

PART XVI. 
REVALUATION OF ASSETS. 
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§ 16.1. Change of ownership. 

A. Under the Consolidated Omnibus Budget 
Reconciliation Act of 1985, Public Law 99·272, 
reimbursement for capital upon the change of ownership 
of a NF is restricted to the lesser of: 

1. One-hall of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index applied in the aggregate with 
respect to those facilities that have undergone a 
change of ownership during the fiscal year, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CP!-U) applied in the 
aggregate with respect to those facilities that have 
undergone a change of ownership during the fiscal 
year. 

B. To comply with the provisions of COBRA 1985, 
effective October I, 1986, the DMAS shall separately apply 
the following computations to the capital assets of each 
facility which has undergone a change of ownership: 

I. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CPI-U). 

C. Change of ownership is deemed to have occurred 
only when there has been a bona fide sale of assets of a 
NF (See § 2.5 B 3 for the definition of "bona fide" sale). 

D. Reimbursement for capital assets which have been 
revalued when a facility has undergone a change of 
ownership shall be limited to the lesser of: 

1. The amounts computed in subsection B above; 

2. Appraised replacement cost value; or 

3. Purchase price. 

E. Date of acquisition is deemed to have occurred on 
the date legal title passed to the seller. If a legal titling 
date is not determinable, date of acquisition shall be 
considered to be the date a certificate of occupancy was 
issued by the appropriate licensing or building inspection 
agency of the locality where the nursing facility is located. 

VR 460·03·4.1941. Uniform Expense Classification. 

, § 1. Foreword. 
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The attached is the classification of expenses applicable 
to the Nursing Facility Payment System. 

Allowable expenses shall meet all of the following 
requirements; necessity, reasonableness, nonduplication, 
related to patient care, not exceeding the limits or ceilings 
established in the Payment System and meet applicable 
Medicare principles of reimbursement. 

§ 2. Direct patient care operating costs. 

1739 

A. Nursing service expenses. 

1. Salary-Nursing Administration. Gross salary 
(includes sick pay, holiday pay, vacation pay, staff 
development pay and overtime pay ) of all licensed 
nurses in supervisory positions defined as follows 
(Director of Nursing, Assistant Director of Nursing, 
nursing unit supervisors and patient care coordinators). 

2. Salaries · RNs. Gross salary of registered nurses. 

3. Salaries LPNs. Gross salary of licensed practical 
nurses. 

4. Salaries · Nurse Aides. Gross salary of certified 
nurse aides. 

5. Nursing Employee Benefits. Benefits related to 
registered nurses, licensed practical nurses, certified 
nurse aides and nursing administration personnel as 
defined in subdivision A 1 of this section. See § 3 B 
lor description of employee benefits. 

6. Contract Nursing Services. Cost of registered nurses, 
licensed practical nurses and certified nurse aides on 
a contract basis. 

7. Supplies. Cost of supplies, including nursing and 
charting forms, medication and treatment records, 
physician order forms. 

8. Professional Fees. Medical director and pharmacy 
consultant fees. 

B. Minor medical and surgical supplies. 

1. Salaries . Medical Supply. Gross salary of personnel 
responsible for procurement, inventory and distribution 
of minor medical and surgical supplies. 

2. Medical Supply Employee Benefits. Benefits related 
to medical supply personnel. See § 3 B for description 
of employee benefits. 

3. Supplies. Cost of items for which a separate 
identifiable charge is not customarily made, including 
but not limited to, colostomy bags; dressings; chux; 
rubbing alcohol; syringes; patient gowns; basins; bed 
pans; Ice-bags and canes, crutches, walkers, 
wheelchairs, traction equipment and other durable 
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medical equipment for multi-patient use. 

4. Oxygen. Cost of oxygen for which a separate charge 
is not customarily made. 

5. Nutrient/Tube Feedings. Cost of nutrients for tube 
feedings. 

c. Ancillary service cost. 

Allowable ancillary service costs represents gross salary 
and related employee benefits of those employees engaged 
in covered ancillary services to Medicaid recipients, cost 
of all supplies used by the respective ancillary service 
departments, cost of ancillary services performed on a 
contract basis by other than employees and all other costs 
allocated to the ancillary service cost centers in 
accordance with Medicare principles of reimbursement. 
Following is a listing of all covered ancillary services: 

I. Radiology 

2. Laboratory 

3. Inhalation Therapy 

4. Physical Therapy 

5. Occupational Therapy 

6. Speech Therapy 

7. EKG 

8. EEG 

9. Medical Supplies Charged to Patient 

§ 3. Indirect patient care operating costs. 

A. Administrative and general. 

1. Administrator /Owner Assistant Administrator. 
Compensation of individuals responsible for 
administering the operations of the nursing facility. 
(See § 2.11 of VR 460-03·4.1940:1, Nursing Home 
Payment System, and VR 460-03-4.1943, Cost 
Reimbursement Limitations, for limitations). 

2. Other Administrative and Fiscal Services. Gross 
salaries of an personnel in administrative, personnel, 
fiscal, billing and admitting, communications and 
purchasing departments. 

3. Management Fees. Cost of fees for providing 
necessary management services related to nursing 
facility operations. (See VR 460-03-4.1943, Cost 
Reimbursement Limitations, for limitations). 

4. Professional Fees - Accounting. Fees paid to 
independent outside auditors and accountants. 

5. Professional Fees - Legal. Fees 
(See VR 460-03-4.1943, Cost 
Limitations, for limitations). 

paid to attorneys 
Reimbursement 

6. Professional Fees - other. Fees, other than 
accounting or legal1 for professional services related to 
nursing facility patient care. 

7. Director's Fees. Fees paid for attendance at 
scheduled meetings which serve as reimbursement for 
time, travel, and services provided. (See VR 
460·03-4.!943, Cost Reimbursement Limitations, for 
limitations.) 

8. Membership Fees. Fees related to membership in 
health care organizations which promote objectives in 
the providers' field of health care activities (See VR 
460-03-4.1943, Cost Reimbursement Limitations, for 
limitations). 

9. Advertising (Ciassilied). Cost of advertising to 
recruit new employees and yellow page advertising. 

10. Public Relations. Cost of promotional expenses 
including brochures and other informational documents 
regarding the nursing facility. 

11. Telephone. Cost of telephone service used by 
employees of the nursing facility. 

12. Subscriptions. Cost of subscribing to newspapers, 
magazines and periodicals. 

13. Office Supplies. Cost 
administrative departments 
erasers, staples). 

ol supplies used in 
(e.g., pencils, papers, 

14. Minor furniture and equipment. Cost of furniture 
and equipment which does not qualify as a capital 
asset 

!5. Printing and Postage. Cost of reproducing 
documents which are reasonable, necessary and 
related to nursing facility patient care and cost of 
postage and freight charges. 

16. Travel. Cost of travel (airfare, auto mileage, 
lodging, meals, etc. by administrator or other 
authorized personnel on official nursing facility 
business). (See VR 460-03-4.1943, Cost Reimbursement 
Limitations, lor iimitattons). 

! 7. Auto. All costs of maintaining nursing facility 
vehicles~ including gas1 oil, tires, licenses, maintenance 
of such vehideso 

18. License Fees. Fees for licenses, including state, 
county, and local business licenses, and VHSCRC filing 
lees. 

19. Liability Insurance. Cost ol insuring the facility 
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against liability claims. 

20. Interest. Other than mortgage and equipment. 

21. Amortization/Start-Up Costs. Amortization of 
allowable Start-Up Costs (See § 12.1 of the Nursing 
Home Payment System). 

22. Amortization/Organizational Costs. Amortization of 
allowable organization costs (see § 12.3 of the Nursing 
Home Payment System). 

B. Employee benefits. 

I. FICA (Social Security). Cost of employer's portion 
of Social Security Tax. 

2. State Unemployment. State Unemployment Insurance 
Costs. 

3. Federal Unemployment. Federal Unemployment 
Insurance Costs. 

4. Workers' Compensation. Cost of Workers' 
Compensation Insurance. 

5. Health Insurance. Cost of employer's contribution to 
employee health insurance. 

6. Group Life Insurance. Cost of employer's 
contribution to employee Group Life Insurance. 

7. Pension Plan. Employer's cost of providing pension 
program for employees. 

8. Other employee benefits. Cost of awards and 
recognition ceremonies for recognition and incentive 
programs, disability insurance, child care, and other 
commonly offered employee benefits which are 
nondiscriminatory. 

C. Dietary expenses. 

1. Salaries. Gross salary of kitchen personnel, 
including dietary supervisor, cooks, helpers, and 
dishwashers. 

2. Supplies. Cost of items such as soap, detergent, 
napkins, paper cups, and straws. 

3. Dishes and utensils. Cost of knives, forks, spoons, 
plates, cups, saucers, bowls and glasses. 

4. Consultants. Fees paid to consulting dietitians. 

5. Purchased Services. Costs of dietary services 
performed on a contract basis. 

6. Food. Cost of raw food. 

7. Nutrient Oral Feedings. Cost of nutrients in oral 
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feedings. 

D. Housekeeping expenses. (See § 6.) 

1. Salaries. Gross salary of housekeeping personnel, 
including housekeepers, maids and janitors. 

2. Supplies. Cost of cleaners, soap, detergents, brooms 
and lavatory supplies. 

3. Purchased Services. Cost of housekeeping services 
performed on a contract basis. 

E. Laundry expenses. 

1. Salaries. Gross salary of laundry personnel. 

2. Linen. Cost of sheets, blankets and pillows. 

3. Supplies. Cost of such items as soap, detergent, 
starch and bleach. 

4. Purchased Services. Cost of other services, including 
commercial laundry service. 

F. Maintenance and Operation of Plant. (See § 6.) 

1. Salaries. Gross salary of personnel involved in 
operating and maintaining the physical plant, including 
maintenance men or plant engineer and security 
services. 

2. Supplies. Cost of supplies used in maintaining the 
physical plant, including light bulbs, nails, lumber, 
glass. 

3. Painting. Supplies and contract services. 

4. Gardening. Supplies and contract services. 

5. Heating. Cost of heating oil, natural gas, or coal. 

6. Electricity. Self-explanatory. 

7. Water, Sewer, and trash removal. Self-explanatory. 

8. Purchased Services. Cost of maintaining the physical 
plant, fixed equipment, moveable equipment and 
furniture and fixtures on a contract basis. 

9. Repairs and Maintenance. Supplies and contract 
services involved with repairing the facility's capital 
assets. 

G. Medical records expenses. 

1. Salaries-Medical Records. Gross salary of licensed 
medical records personnel and other department 
personnel. 

2. utilization Review. Fees paid to physicians attending 

Monday, December 27, 1993 



Proposed Regulations 

utilization review committee meetings. 

3. Supplies. All supplies used in the department. 

4. Purchased Services. Medical records services 
provided on a contract basis. 

H. Quality Assurance Expenses. 

I. Salaries. Gross salary of personnel providing quality 
assessment and assurance activities. 

2. Purchased Services. Cost of quality assessment and 
assurance services provided on a contract basis. 

3. Supplies. Cost of all supplies used in the department 
or activity. 

I. Social services expenses. 

1. Salaries. Salary of personnel providing 
medically-related social services. A facility with more 
than !20 beds must employ a full-time qualified social 
worker. 

2. Purchased Services. Cost of medically-related social 
services provided on a contract basis. 

3. Supplies. Cost of all supplies used in the 
department. 

J. Patient activity expenses. 

I. Salaries. Gross salary of personnel providing 
recreational programs to patients, such as arts and 
crafts, church services and other social activities 

2. Supplies. Cost of items used in the activities 
program (i.e., games, art and craft supplies and 
puzzles). 

3. Purchased Service. Cost of services provided on a 
contract basis. 

K. Educational activities expenses. 

1. Salaries. Gross salaries of training personnel. 

2. Supplies. Cost of all supplies used in this activity. 

3. Purchased Services. Cost of training programs 
provided on a contract basis. 

L. Other nursing administrative costs. 

I. Salaries - Other Nursing Administration. Gross 
salaries of ward clerks and nursing administration 
support staff. 

2. Subscriptions. Cost of subscribing to newspapers, 
magazines and periodicals. 

3. Office Supplies. Cost of supplies used in 
administrative departments (e.g., pencils, 
erasers, staples). 

nursing 
papers, 

4. Purchased Services. Cost of nursing administrative 
consultants, ward clerks, nursing administration support 
staff performed on a contract basis. 

5. Advertising (Classified). Cost of advertising to 
recruit all nursing service personnel. 

M. Home Office Costs. Allowable operating costs 
incurred by a home office which are directly assigned to 
the nursing facility or pooled operating costs that are 
allocated to the nursing facility in accordance with § 14.3 
of the Nursing Home Payment System. 

§ 4. Plant costs. 

A. Interest. 

I. Building Interest. Interest paid or accrued on notes, 
mortgages and other loans, the proceeds of which 
were used to purchase the nursing facility's real 
property. (See § 2.4 of the Nursing Home Payment 
System for Limitations) 

2. Equipment Interest. Interest paid or accrued on 
notes, chattel mortgages and other loans, the proceeds 
of which were used to purchase the nursing facility' 
equipment. (See § 2.4 of the Nursing Home Paymen. 
System for limitations) 

B. Depreciation (See § 2.12 of the Nursing Home 
Payment System). 

I. Building Depreciation. Depreciation on the nursing 
facility's building. 

2. Building Improvement Depreciation. Depreciation on 
major additions or improvements to the nursing 
facility (i.e., new laundry or dining room). 

3. Land Improvement Depreciation. Depreciation of 
improvements made to the land occupied by the 
facility (i.e., paving, landscaping). 

4. Fixed and movable equipment depreciation. 
Depreciation on capital equipment depreciation assets 
classified as fixed and moveable equipment in 
compliance with American Hospital Association 
Guidelines. 

5. Leasehold Improvement Depreciation. Depreciation 
on major additions or improvements to building or 
plant where the facility is leased and the costs are 
incurred by the lessee (tenant). 

6. Automobile Depreciation. Depreciation of those 
vehicles utilized solely for facility /patient services. 
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C. Lease/Rental. 

1. Building Rental. Rental amounts paid by the 
provider on all rented or leased real property (land 
and building). 

2. Equipment Rental. Rental amounts paid by the 
provider on leased or rented furniture and equipment. 

D. Taxes. 

Property Taxes. Amount of taxes paid on the facility's 
property, plant and equipment. 

E. Insurance. 

1. Property Insurance. Cost of fire and casualty 
insurance on buildings and equipment. 

2. Mortgage Insurance. Premiums required by the 
lending institution, if the lending institution is made a 
direct beneficiary and if premiums meet Medicare 
principles of reimbursement criteria for allowability. 

F. Amortization-Deferred Financing Costs. 

Amortization of Deferred Financing Costs (those costs 
directly incident to obtaining financing of allowable capital 
costs related to patient care services such as legal fees; 
guarantee fees; service fees; feasibility studies; loan points; 

. printing and engraving costs; rating agency fees). These 
deferred financing costs should be capitalized and 
amortized over the life of the mortgage. 

G. Home office capital costs. 

Allowable plant costs incurred by a home office which 
are directly identified to the nursing facility or pooled 
capital costs that are allocated to the nursing facility in 
accordance with § 14.3 of the Nursing Home Payment 
System. 

§ 5. Nonallowable expenses. 

Nonallowable expenses include but are not limited to the 
following: 

1. Barber and Beautician. Direct and indirect 
operating and capital costs related to the provision of 
beauty and barber services to patients. 

2. Personal Items. Cost of personal items, such as 
cigarettes, toothpaste, and shaving cream sold to 
patients. 

3. Vending Machines. Cost of item3 sold to employees 
and patients including candy bars and soft drinks. 

4. Television/Telephones. Cost of television sets and 
telephones used in patient rooms. 
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5. Gilt Shop. Direct and indirect operating and capital 
cost related to the provision of operating a gift shop. 

6. Insurance - Officers. Cost of life insurance on 
officers, owners and key employees where the 
provider is a direct or indirect beneficiary. 

7. Income Taxes. Taxes on net income levied or 
expected to be levied by any governmental entity. 

8. Contributions. Amounts donated to charitable or 
other organizations which have no direct effect on 
patient care. 

9. Deductions from Revenue. Accounts receivable 
written off as bad debts, charity, courtesy or from 
contractual agreements are nonallowable expenses. 

10. Advertising. The cost of advertisements in 
magazines, newspapers, trade publications, radio, and 
television and certain home office expenses as defined 
in PRM-15. 

11. Cafeteria. Cost of meals to other than patients. 

12. Pharmacy. Cost of all prescribed legend and 
nonlegend drugs. 

13. Medical Supplies. Cost of medical supplies to other 
than patients. 

14. Plant Costs. All plant costs not available for 
nursing facility patient care related activities are 
nonreimbursable plant costs. 

§ 6. Nurse aide training and competency evaluation 
programs and competency evaluation programs (NATCEPs) 
costs. 

1743 

A. Facility-based NATCEPs costs. 

1. Salary · Staff Development. Gross salary of 
personnel conducting the nurse aide training and 
competency evaluation programs. 

2. Employee Benefits. Benefits related to personnel 
conducting the nurse aide training and competency 
evaluation programs. See § 3 B for description of 
employee benefits. 

3. Contract Services. Cost of state qualified nurse aide 
instructors paid on a contract basis. 

4. Supplies. Cost of supplies used in conducting 
NATCEPs (e.g., pencils, papers, erasers, staples, 
textbooks and other required course materials). 

5. License Fees. Cost of nurse aide registry application 
fees and competency evaluation testing fees paid by 
the NFs in behalf of the certified nurse aides. 
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6. Housekeeping Expenses. Housekeeping expense as 
defined in § 3 D for NFs which dedicate space in the 
facility to NATCEPs activities 100%. Housekeeping 
expenses shall be allocated to the NATCEPs operations 
in accordance with Medicare Principles of 
Reimbursement. 

7. Maintenance and Operation of Plant. Maintenance 
and operation of plant as defined in § 3 F for NFs 
which dedicate space in the facility to NATCEPs 
activities 100%. Maintenance and operation of plant 
expense shall be allocated to the NATCEPs operations 
in accordance with Medicare Principles of 
Reimbursement. 

8. Other Direct Expenses. Any other direct costs 
associated with the operation of the NATCEPs. There 
shall be no allocation of indirect patient care 
operating costs as defined in § 3, except housekeeping 
and maintenance and operation of plant expenses. 

B. Nonfacility·based NATCEPs costs. 

1. Contract Services. Cost of training and competency 
evaluation of nurse aides paid to an outside 
state-approved nurse aide education program. 

2. Supplies. Cost of supplies of textbooks and other 
required course materials provided during the nurse 
aide education programs by the NF. 

3. License Fees. Cost of nurse aide registry application 
fees and competency evaluation testing fee paid by 
the NF on behalf of the certified nurse aides. 

4. Travel. Cost for transportation provided to the nurse 
aides to the training or competency evaluation testing 
site. 

§ 7.1. Criminal records background check. 

Providers will be reimbursed the cost of obtaining 
criminal records checks from the Central Criminal Records 
Exchange for all persons hired for compensated 
employment after July 1, 1993. 

VA.R. Doc. No. R94-338; Filed December 8, 1993, 11:54 a.m. 
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******** 

Title of Regulation: State Plan lor Medical Assistance 
Relating to Home Health Reimbursement. 
VR 460-03-4.1923. Establishment of Rate Per Visit. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public Hearing Date: N 1 A - Written comments may be 
submitted through February 25, 1994. 

(See calendar of Events section 
for additional information) 

Basis and Authority: Section 32.1-324 ol the Code of 
Virginia grants to the Director of the Department of 
Medical Assistance Services the authority to administer 
and amend the Plan for Medical Assistance in lieu of 
board action pursuant to the board's requirements. Section 
9-6.14:7.1 of the Administrative Process Act (APA) provides 
lor this agency's promulgation ol proposed regulations 
subject to the Department of Planning and Budget's and 
Governor's reviews. Subsequent to an emergency adoption 
action, the agency is initiating the public notice and 
comment process as contained in Article 2 of the APA. 

Purpose: This proposal will promulgate permanent 
regulations to supersede existing emergency regulations 
which were adopted pursuant to a 1993 General Assembly 
mandate. The regulations provide for the fee-for-service 
reimbursement of home health agencies. 

Summary and Analysis: The section of the State Plan for 
Medical Assistance affected by this action is Supplement 3 
to Attachment 4.19 B, Methods and Standards for 
Establishing Payment Rates - Other Types of Care, 
Establishment of Rate Per Visit. 

The 1993 General Assembly (GA), in the Appropriations 
Act (Item 313.P), directed the Board of Medical Assistance 
Services to adopt revised regulations governing home 
health agency reimbursement methodologies, effective July 
!, 1993, that would (i) eliminate the distinction between 
urban and rural peer groups; (ii) utilize the weighted 
median cost per service from 1989 for freestanding 
agencies as a basis for establishing rates; and (iii) 
reimburse hospital-based home health agencies at the rate 
set for freestanding home health agencies. The GA also 
required that the adopted regulations comply with federal 
regulations regarding access to care. In addition, the Joint 
Legislative Audit and Review Commission (JLARC) 
recommended that a revision be made to the existing 
statistical methodology. 

Before adoption of the emergency regulations, the 
agency's policy, effective July 1, 1991, changed the 
reimbursement methodology for home health services from 
cost reimbursed to fee based. It reimbursed home health 
agencies (HHAs) at a flat rate per visit for each type of 
service rendered and for each level of service for each of 
three peer groups (urban, rural and Northern Virginia). It 
further divided the three peer groups into freestanding 

and hospital-based HHAs and established the Department 
of Health's agencies as a separate peer group. 

By virtue of the 1993 GA mandate, the peer groups no 
longer distinguished between freestanding and 
hospital-based HHAs and there no longer were urban and 
rural peer groups. The basis for establishing rates became 
the weighted median cost per service from the 1989 
cost-settled Medicaid cost reports filed by freestanding 
HHAs. Based on certain JLARC recommendations, the 
agency modified its statistical approach by eliminating the 
adjustment to remove outliers before determining the peer 
group medians. 

Issues: The primary issue with home health agency 
reimbursement, in switching from a cost-based 
methodology to a fee-for-service methodology, was to 
develop a methodology which would appropriately and 
adequately reimburse for costs incurred by both 
freestanding agencies and agencies financially attached to 
acute and long-term care institutions. 

Impact: Chapter 994 of the Acts of the Assembly item 
313.P directed the department to take this action. DMAS 
funding has already been reduced by $500,000 GF for this 
program change. DMAS' calculation shows that, under the 
pre-July I, 1993, HHA reimbursement methodology, it 
would pay an estimated $5.0 million in general funds for 
fiscal year 1994. This amount is estimated to be reduced 
to $4.5 million in general funds by (i) eliminating the 
distinction between urban and rural peer groups; (ii) 
utilizing the weighted median cost per service from 1989 
for freestanding agencies as a basis for establishing rates; 
(iii) reimbursing hospital-based home health agencies at 
the rate set for freestanding home health agencies; and 
(iv) eliminating the adjustment to remove outliers. 
Therefore, the department estimates that this amendment 
will result in a reduction in budgeted general funds of 
approximately $500,000 for fiscal year 1994, the reduction 
is reflected in the FY 94 appropriation. The impact on 
urban, rural and hospital-based home health agencies will 
be the reduction of their payments by $500,000 GF. 

Summary: 

ThiS proposal will promulgate permanent regulations 
to supersede existing emergency regulations which 
were adopted pursuant to a 1993 General Assembly 
mandate. The regulations provide for the 
feefor-service reimbursement of home health agencies. 

The section of the State Plan for Medical Assistance 
affected by this action is Supplement 3 to Attachment 
4.19 B, Methods and Standards for Establishing 
Payment Rates - Other Types of Care, Establishment 
of Rate Per Visit. 

The 1993 General Assembly (GA), in the 
Appropriations Act (Item 313.P), directed the Board of 
Medical Assistance Services to adopt revised 
regulations governing home health agency 
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reimbursement methodologies, effective July 1, 1993, 
that would (i) eliminate the distinction between urban 
and rural peer groups; (ii) utilize the weighted median 
cost per service from I989 for freestanding agencies 
as a basis for establishing rates; and (iii) reimburse 
hospital-based home health agencies at the rate set 
for freestanding home health agencies. The GA also 
required that the adopted regulations comply with 
federal regulations regarding access to care. In 
addition, the Joint Legislative Audit and Review 
Commission ( JLARC) recommended that a revision be 
made to the existing statistical methodology. 

Before adoption of the emergency regulations, the 
agency's policy, effective July 1, 1991, changed the 
reimbursement methodology for home health services 
from cost reimbursed to fee based. It reimbursed 
home health agencies (HHAs} at a flat rate per visit 
for each type of service rendered and for each level 
of service for each of three peer groups (urban, rural 
and Northern Virginia). It further divided the three 
peer groups into freestanding and hospital-based 
HHAs and established the Department of Health's 
agencies as a separate peer group. 

By virtue of the 1993 GA mandate, the peer groups 
no longer distinguished between freestanding and 
hospital-based HHAs and there no longer were urban 
and rural peer groups. The basis for establishing rates 
became the wei'ghted median cost per service from 
the I989 cost-settled Medicaid cost reports filed by 
freestanding HHAs. Based on certain JLARC 
recommendations, the agency modified its statistical 
approach by eliminating the adjustment to remove 
outliers before determining the peer group medians. 

VR 460-03-4.1923. Establishment of Rate Per Visit. 

§ 1. Effective for dates of services on and after July I, 
1991, the Department of Medical Assistance Services 
(DMAS) shall reimburse home health agencies (HHAs) at 
a flat rate per visit for each type of service rendered by 
HHAs (i.e., nursing, physical therapy, occupational therapy, 
speech-language pathology services, and home health aide 
services.) In addition, supplies left in the home and 
extraordinary transportation costs will be paid at specific 
rates. 

§ 2. Effective for dates of services on and after July 1, 
1993, DMAS shall establish a flat rate for each level of 
service for HHAs !eea!e<! ift by !l>ree peer gf<ll!!lS group . 
'fllese J!eeF gf<ll!!lS shall be <leleFmined ey !be geagFapliie 
laeatiea m !be HHA's a~emtiag e#iee ant! - be 
elassi9ea as; URBAN, RURAl, 6F NORTHER~! VIRGINIA. 
There shall be three peer groups: (i} the Department of 
Health's HHAs, (ii) non-Department of Health HHAs 
whose operating office is located in the Virginia portion of 
the Washington DC-MD-VA metropolitan statistical area, 
and (iii) non-Department of Health HHAs whose operating 
office is located in the rest of Virginia. The use of the 

. Health Care Financing Administration (HCFA) designation 
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of urban determining the appropriate peer group for these 
classifications. 

f & I> se~amle graaping shall be estaa!ished wiiiHn eaea 
m !be !l>ree J!ee" gf<ll!!lS t& distinguish IJetweea 
freestaa~iag ant! kss~ilaliJasea !H!A!r. 'l'ftis shall aeeaHRI 
f&f !be ffigbef easl5 m IIBS!lilal eased ageneies reSllltiag 
lftlm Meaieare east allaeatiall re~eiremeats. The 
Department of Health's agencies sl!aH be eslablisl!ed are 
being placed in aaetlleP a separate peer group due to 
their unique cost characteristics (only one consolidated 
cost report ls filed for all Department of Health agencies). 

§ 3. Rates shall be calculated as follows: 

l.-: A. Each home health agency shall be placed In Its 
appropriate peer group. 

!a, B. Home health agencies' Medicaid cost per visit 
(exclusive of medical supplies costs) shall be obtained 
from the 1989 cost-settled Medicaid Cost Reports filed by 
freestanding HHAs . Costs shall be inflated to a common 
point in time (June 30, 1991) by using the percent of 
change in the moving average factor of the Data 
Resources, Inc. (DR!), National Forecast Tables for the 
Home Health Agency Market Basket. 

& C. To determine the flat rate per visit effective July 
1, ~ 1993 , the following methodology shall be utilized. 

"' Eeeft HHA's l'ef 'l'isll !'a!e sl!aH be aarmali•ed fllf. 
!bese J!eef' gf<ll!!lS !hal l!!we di!feFeat wage lfttlei<es 
as eelermiaell ey Medieare f&f !be MSAs m 
VirgiRia. 

IT. +be Raf'ffiali•ed HHA J!eef' gl'6"'' ffiles ant! Yisiis 
shall be adjested t& !'efft6Ye aey HHA !lef 'l'isll ffiles 
!hal are fl1>tsi<le m jlll!S "" mifti!S """ staadard 
lleviatiea tram !be J!eeF gl'6"'' mean to elimiftftle 
aey - !hal migl>l distaft !be me8lftii !'a!e ""' 'l'isll 
determiaatiea. 

"' 1. The peer group HHA's per visit rates shall be 
ranked and weighted by the number of Medicaid visits 
per discipline to determine a median rate per visit for 
each peer group at July 1, 1991. 

<h +be HHA's !'a!e elfeelive My l.-: tOOl; shall be 
ll>e lewef' <» !be J!ee" gl'6"'' metliftft "" !be 
Me<lieare "''''ef liflllt !lef 'l'isll f&f eaea diseipliae. 

2. The HHA 's peer group median rate per visit for 
each peer group at July I, I991, shall be the interim 
peer group rate for calculating the update through 
January I, I992. The interim peer group rate shall be 
updated by I 00% of historical inflation from July I, 
I99I, through December 3I, I992, and shall become 
the final interim peer group rate which shall be 
updated by 50% of the forecasted inflation to the end 
of December 3I, 1993, to establish the final peer 
group rates. The lower of the final peer group rates 
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or the Medicare upper limit at January 1, 1993, will 
be effective for payments from July 1, 1993, through 
December 1993. 

"' 3. Separate rates shall be provided for the initial 
assessment, follow-up, and comprehensive visits for 
skilled nursing and for the initial assessment and 
follow-up visits for physical therapy, occupational 
therapy, and speech therapy. The comprehensive rate 
shall be 200% of the follow-up rate, and the initial 
assessment rates shall be $15 higher than the 
follow-up rates. The lower of the peer group median 
or Medicare upper limits shall be adjusted as 
appropriate to assure budget neutrality when the 
higher rates for the comprehensive and initial 
assessment visits are calculated. 

+. D. The fee schedule shall be adjusted annually on or 
about January 1, based on the ~ percentage of 
change in the moving average of Data Resources, Inc., 
National Forecast Tables for the Home Health Agency 
Market Basket determined in the third quarter of the 
previous calendar year. The method to calculate the 
annual update shall be: 

"' '~'lie HHAAl !"""' gF6IIj) ffi!e el!eesve Jtily !-; ±ool-;­
sl>all l>ee<!Bre the Hool !"""' gF6IIj) ffi!e ""' the Hfst 
l'fti'!ial yel!f' eruiHlg Beeember 31-; l99l-; aoo s1>a11 be 
the iBlefim !"""' gF6IIj) ffi!e fllf' ealellla!iag the 
tljldate JaRHRfY l-; ~ Fer aR HHA !"""' gF6IIj)S 

the - !"""' gF6IIj) ffi!e s1>a11 be llpEia!eEI fllf' 
WG%- sf llisteneal iallatloa fl'&m Jtily !-; l99l-; 
!lifoogll Beeemller 31-; l99l-; aoo s1>a11 beeome the 
Hool - !"""' gF6IIj) ffi!e wltiell s1>a11 be 11plla!ea 
ey &l)%- sf the foFeeas!eEI iaHatioa !o the eaEI sf 
Beeember 31-; m, !o establish the Hool !"""' gF6IIj) 

rate, '~'lie lewef '* the fffial !"""' gF6IIj) - Of !be 
Medieare "i''**' lifRlt a! Jaa11ary !-; m, wHl be 
el!eel!ve fllf' payments frem Jaa11ary !-; m, 
!lifoogll Beeemeer 31-; ~ 

'l'lleFe will he a ORe time a<ljastmea! melle fllf' !bas& 
HHA Hool !"""' gF6IIj) fft!es !he! were establiskeEI a! 
Jtily !-; l99l-; based OR the MeEiieaFe "i''**' liffiltfr. 
'~'lie !"""' gF6IIj) meEI!oB aoo the Mellieafe "i''**' 
lifRlt a! Jtily !-; l99l-; sl>all he 11paateEI ey WG%- sf 
llistorleal ia!latioR fl'&m Jtily !-; l99l-; !lifoogll 
Beeemher &1-;- l-00!-;- ::ae fiftftl ifttefim J}eeP gffltijl 

ffi!e sl>all he the lewef '* the twa - sl>all he 
11pda!e<l ey &l)%- sf the foreeas!ed iRflatioa !o the 
eBd sf Deeemher &l-;- ~ t& estahlisli tfte fiftal 
!"""' ~ Fer - peer gF6IIj)S the lewef '* the 
Hool !"""' gFOBP fflte Of the Me<iieare "i''**' lifRlt a! 
Jaaaary !-; m, wHl he effeetive fFam Jtily !-; -, 
tlifeHgh BeeeRlher 3!-; l99t.-

IT. 1. All subsequent year peer group rates shall be 
calculated utilizing tills same metl!etl with the previous 
final interim peer group rate established on January 1 
becoming the interim peer group rate at December 31 
each year. The interim peer group rate shall be 

updated for 100% of historical inflation for the 
previous twelve months, January I through December 
31, and shall become the final interim peer group rate 
which shall be updated by 50% of the forecasted 
inflation for the subsequent 12 months, January 1 
through December 31. 

"' 2. The annual update shall be compared to the 
Medicare upper limit per visit in effect on each 
January I, and the HHA's shall receive the lower of 
the annual update or the Medicare upper limit per 
visit as the final peer group rate. 

VA.R. Doc. No. R94·314; Filed December 7, 1993, 4:22 p.m. 
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Provider Comments Comments 

Provider Signature Date 
OM~S:l!il 7/S2 ATIACH DOCUMENTATION OF MEDICAL NECESSITY 

INSTRUCTION fORI!- PREAUTI!ORIZATIOH REQUEST 
SECTION I: Transaction T~pe 

Check appropriate Tran,actioo: 
Dcigin~l -use for ne" requests 
Change- use for adJUStment of ociginal request 
Delete- use for void of original request 

lDriginal tracking number must appear on all requests 
for change> and/or deletions) 

Addre<S: Complete Addres. of Provider lUse the current 
address of the referral >aurce: incl,,de ba• 
number, street addross, city and zip code) 

Contact Person: Identify the contact person for OK>\S to call 
if the reviewor has questions 

Telephone No.: 
SECTION II: Provider Infonn.alion lPravider who will deliver and 

bill for reque>ted service) 

Identify the telephone number of the contact 
per.on (Including Area Code) 

Provider Name: Complete Addre;s of Provider 

Providor No: Complete Provider Number (7 UIGITS) 

Complete Addre" of Provider 

SECTION V; 

Identify locality that <ervice h being provided SECTION VI: 
from; (All oorresponden~e wi11 be sent to the 
address identified on your provider ~gree111ent) 

Cont~ct Person: Identify the contact person for DK>\S to call 
if the reviewer has ~uestions SECTION VII: 

ProgriUI Category 

Check the approp~iate pragr""' fr001 which recipient is 
eligible to rece1ve requested se,.,.ico (Sehd only 1 
progriltn per request) 

Se,..,ice Category 

Chock the appropriate category fop which request refers to 
(Select only 1 service category pet> request) 

Request Infon>ation 

Identify the telephone number of the contact 
person (Including Area Code) 

Procedure Code: Procedure cacle (Revenue, HCPCS, or HDf. Code) which 
identifies the specific service being requested, 
mu.t be comphted for request to be con>idered 

SECTION Ill: Recipient Information 

Recipient No_• Complete Hedicoid Number (12 DIGITS) 
It is your respon>ibility to ver·ify Recipient 
Medicaid eligibilily before submitting request 
or providing items 

Recipient: Recipient's full Name (last & First Nilllle) 

Address: Complete Addre>S of Recipient (use current addres. 
of ~edicaid Recipient; indude bo><H, street 
addre«, dty, state and zip cod>) 

Telephone No.· Complete Telephone Nu~her of Recipient (Including 
area code) 

Date of Birth; Full Date of Birth (MONTH, DAY, YEAR) 

Hedicare llo.· Complete Hedicare Number 110 DIGITS) 

Other Insurance: identify any other insurance that the recipient 
has (include the name af the insuranc~ carrier 
and the policy number if avaihbh) 

Procedure 
Modifier: 

Units 
Requested: 

Actual Cost: 

Total Dollar' 
Requested: 

Date> of 
Service: 

If specific code i< not e<tablished, please provide 
a complete narrative description of service being 
requested in the Provider Co.,..enl Section 

Use appropriate Procedure Hodifier: y·efer to Billing 
Chapter of the Provider Hanual 

Identify Units requested using the e<tablished 
Billing Unlts; If authori<alion is needed because 
mo.- than the estilhlished allowable is needed, 
Only list the amount in excess of the ~llo>Oable 

Must be completed ><hen requesting seJ·vice item that 
requires 011115 consideration for pdcing (Request 
must include a Description, Hanufacture niiJJie, Cahlog 
number and copy of rurchase Invoice) 

Identify Total Dollars requested ~a•ed on corre•pond­
ing Procedure Code• and Units Requesled 

Identify Oates of Service for which the corre•ponding 
Procedure Codes and Units are Request••d 

SECTION IV: Reforral Source lnfornation llf the Provider making a S1gnature of Prov1der and Date of Reque•t must appear •n Se<t1on 'Ill 
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r€fecral for the requ-.ted services is not \he >arne ATTACII DOCUMENTATION OF MEDICAl NECESSITY, If A IKlHE HEAlfll PARfiClPMIT, 
Provider .ho will doli vee lhe service, this <ection should THE HOHE HEAlTH PLAN Of CARE lfJST BE ATTACKm 
be completed) 

Provider Nome: 

hovi der No.; Complete Provider Number (7 DIGITS) 

SECTION VIU: DK>\S USE ONLY- 00 NOT WRITE IN THIS SECnOH 

tii.IL TO: ATTENTIO OOIT 
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Proposed Regulations 

BOARD OF NURSING HOME ADMINISTRATORS 

Title of Regulation: VR 500-01-3. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400 and 54.1-3101 of 
the Code of Virginia. 

Public Hearing Date: N/A - Written comments may be 
submitted through February 25, 1994. 

(See Calendar of Events section 
for additional information.) 

Basis: Section 54.1-3100 et seq. of the Code of Virginia 
establishes the general powers and duties of the Board of 
Nursing Home Administrators which include the 
promulgation of regulations. Section 9-6.14:7.1 of the 
Administrative Process Act establishes the statutory 
requirements for public participation in the regulatory 
process. 

Puroose: The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the board. 
The guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative Process 
Act (§ 9·6.14:4.1 of the Code of Virginia). The regulations 
replace emergency regulations currently in effect. 

Substance: 

Part I sets forth the purpose of guidelines for public 
participation in the development and promulgation of 
regulations. 

Section 2.1 establishes the composition of the mailing list 
and the process for adding or deleting names from that 
list. 

Section 2.2 lists the documents to be sent to persons on 
the mailing list. 

Section 3.1 establishes the requirements and procedures 
for petitioning the board to develop or amend a regulation. 
The regulation sets forth the guidelines for a petition and 
the requirements for a response from the board. 

Section 3.2 sets forth the requirements and procedures for 
issuing a Notice of Intended Regulatory Action. 

Section 3.3 sets forth the requirements and procedures for 
issuing a Notice of Comment Period. 

Section 3.4 sets forth the requirements and procedures for 
issuing a Notice of Meeting. 

Section 3.5 sets forth the requirements and guidelines for 
a public hearing on a proposed regulation. 

Section 3.6 sets forth the requirements and guidelines for 
a biennial review of all regulations of the board. 

Section 4.1 establishes the requirements and criteria for 
the appointment of advisory committees in the 
development of regulations. 

Section 4.2 establishes the requirements for determining 
the limitation of service for an advisory committee. 

Section 4.2 A sets forth the conditions in which an 
advisory committee may be dissolved for lack of public 
response to a Notice of Intent or in the promulgation of 
an exempt or excluded regulation. 

Section 4.2 B sets forth a term of 12 months for the 
existence of an advisory committee or the requirements 
for its continuance. 

Issues: The issues addressed are those presented by the 
amended provisions of the Administrative Process Act. 
These amendments pertain to: (i) public notifications and 
the establishment of public participation guidelines mailing 
list; (ii) petitioning the board for rulemaking, the conduct 
of public hearings related to proposed regulations, and the 
conduct of biennial reviews of existing regulations; and 
(iii) guidelines for the use of advisory commitiees. 

An overall issue related to whether provisions of the 
Administrative Process Act were to be repeated in 
regulation. The board generally agreed with the Registrar 
that provisions stated in statute should not be repeated in 
regulation, but in instances in which clarity was enhanced 
by restating or elaborating on statutory provisions, the 
provisions were repeated. 

1. Mailing Lists and Notifications. To establish 
requirements for mailing lists and for documents to be 
mailed to persons or entities on the mailing lists. 

The board proposes language to instruct persons or 
entities who wish to be placed on its mailing list on 
how to proceed and identifies explicitly those 
documents which will be mailed to those persons or 
entities. A listing of these documents, which are 
specified in statute, is repeated for the sake of clarity. 

The proposed regulation also establishes a mechanism 
for identifying segments of the mailing list of interest 
to specific persons or entities, and for the board, at Its 
discretion, to notify additional persons or entities of 
opportunities to participate in rulemaking. In addition, 
the proposed regulation provides for periodic updating 
of the mailing lists, and for removal of persons or 
entities when mail is returned as undeliverable. 

2. Petitioning for Rulemaking/Public Hearings/Biennial 
Reviews. The APA, as amended, states general 
requirements for public petitions for rulemaking, 
encourages the conduct of informational proceedings 
and periodic reviews of existing regulations, and 
specifies certain information to be included in Notices 
of Intended Regulatory Action, Notices of Comment 
Periods, and Notices of Meetings. The board believes 
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these requirements and processes should be further 
elaborated in regulation for the benefit of public 
understanding. 

The board adopted as emergency provisiOns and 
proposes these regulations as recommended by the 
Department of Health Professions. The proposed 
regulations specify: 

a. The process and content required for petitions for 
rule making. 

b. The content of Notices of Intended Regulatory 
Action, including a requirement that the board state 
whether it intends to convene a public hearing on 
any proposed regulation. If no such hearing is to be 
held, the board shall state the reason in the notice. 
The notice must also indicate that a public hearing 
shall be scheduled during the comment period if 
requested by at least 25 persons or entities. 

c. The content of Notices of Meetings, including a 
requirement that the notice indicate that copies of 
regulations for which an exemption from the 
provisions of the APA is claimed will be available 
prior to any meeting at which the exempted 
regulation is to be considered. 

d. A requirement that the board conduct a public 
hearing during the comment period unless, at a 
noticed meeting, the board determines that a 
hearing is not required. 

e. A requirement, consistent with Executive Order 
Number 23(90), that the board review all existing 
regulations at least once each biennium. 

These elaborations on the Administrative Process Act 
are included in the proposed regulations in the belief 
that the board should provide every opportunity 
feasible for public participation, and that any 
curtailment of these opportunities should require 
affirmative action by the board at a noticed meeting. 

3. Guidelines for Use of Advisory Committees. The 
APA, as amended, requires that agencies specify 
guidelines for the use of advisory committees in the 
rulemaking process. The statutory provisions do not 
specify the content of these guidelines or the duration 
of appointment of advisory committees. 

The board adopted emergency provisions and proposes 
regulations identical to those recommended by the 
Department of Health Professions. These proposed 
regulations Include: 

a. Provision for the board, at its discretion, to 
appoint an ad hoc advisory committee to assist in 
review and development of regulations. 

b. Provision for the board, at its discretion, to 
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appoint an ad hoc committee to provide technical or 
professional assistance when the board determines 
that such expertise is necessary, or when groups of 
individuals register an interest in working with the 
board. 

c. Provisions for tenure of advisory committees and 
lor their dissolution. 

These provisions are considered necessary to specify 
to the public the conditions which should be met In 
the board's use of general or technical advisory 
committees in its rulemaklng processes. They also 
avoid the continuation of such committees beyond 
their period of utility and effectiveness. 

Estimated lmoact: 

A. Regulated Entities: The proposed regulations will 
affect those persons or entities currently on the mailing 
lists of the board. However, there is no estimation of how 
many persons or groups may be affected by notices, 
hearings, or appointments of ad hoc advisory committees 
as a result of these proposed regulations. 

B. Projected Costs to Regulated Entities: There are no 
projected costs for compliance with proposed regulations. 

C. Projected Cost for Implementation: There are no 
additional costs to the agency associated with the 
promulgation of these regulations, since the board has 
conducted its business in compliance with the requirements 
of the Administrative Process Act under existing Public 
Participation Guidelines. 

Summary: 

The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the 
Board of Nursing Home Administrators. The guidelines 
do not apply to reg11lations exempted or excluded 
from the provisions of the Administrative Process Act 
(§ 9-6.14:4.1 of the Code of Virginia). The proposed 
regulations will replace emergency regulations 
currently in effect. 

VR 500·01·3. Public Participation Guidelines. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Purpose. 

The purpose of these regulations is to provide guidelines 
for the involvement of the public in the development and 
promulgation of regulations of the Board of Nllrsing 
Home Administrators. The guidelines do not apply to 
regulations exempted or excluded from the provisions of 
the Administrative Process Act(§ 9-6.14:4.1 of the Code of 
Virginia). 
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§ 1.2. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
!Hi.14:1 et seq.) of Title 9 of the Code of Virginia. 

uBoard" means the Board of Nursing Home 
Administrators. 

''Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

PART II. 
MAILING LlST. 

§ 2.1. Composition of the mailing list. 

A. The board shall maintain a list of persons or entities 
who have requested to be notified of the formation and 
promulgation of regulations. 

B. Any person or entity may request to be placed on 
the mailing list by indicating so in writing to the board. 
The board may add to the list any person or entity it 
believes will serve the purpose of enhancing participation 
in the regulatory process. 

C. The board may maintain additional mailing lists for 
persons or entities who have requested to be informed of 
specific regulatory issues, proposals, or actions. 

D. The board shall periodically request those on the 
mailing list to indicate their desire to continue to receive 
documents or be deleted from the list. When mail is 
returned as undeliverable, individuals or organizations 
shall be deleted from the list. 

§ 2.2. Documents to be sent to persons or entities on the 
mailing list. 

Persons or entities on the mailing list described in § 2.1 
shall be mailed the following documents related to the 
promulgation of regulations: 

1. A Notice of Intended Regulatory Action. 

2. A Notice of Comment Period. 

3. A copy of any final regulation adopted by the 
board. 

4. A notice soliciting comment on a final regulation 
when the regulatory process has been extended. 

PART III. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Petition for rulemaking. 

A. As provided in § !Hi.J4:7.1 of the Code of Virginia, 
any person may petition the board to develop a new 
regulation or amend an existing regulation. 

B. A petition shall include but need not be limited to 
the following: 

1. The petitioner's name, mailing address, telephone 
number, and, if applicable, the organization 
represented in the petition. 

2. The number and title of the regulation to be 
addressed. 

3. A description of the regulatory problem or need to 
be addressed. 

4. A recommended addition, deletion, or amendment 
to the regulation. 

C. The board shall receive, consider and respond to a 
petition within 180 days. 

D. Nothing herein shall prohibit the board from 
receiving information from the public and proceeding on 
its own motion for rulemaking. 

§ 3.2. Notice of intended Regulatory Action. 

A. The Notice of Intended Regulatory Action (NOIRA) 
shall state the purpose of the action and a brief 
statement of the need or problem the proposed action will 
address. 

B. The NOIRA shall indicate whether the board intends 
to hold a public hearing on the proposed regulation after 
it is published. if the board does not intend to hold a 
public hearing, it shall state the reason in the NOIRA. 

C. The NOIRA shall state that a public hearing will be 
scheduled if, during the 3o-day comment period, the board 
receives requests for a hean'ng from at least 25 persons. 

§ 3.3. Notice of Comment Period. 

A. The Notice of Comment Period (NOCP) shall indicate 
that copies of the proposed regulation are available from 
the board and may be requested in writing from the 
contact person specified in the NOCP. 

B. The NOCP shall indicate that copies of the statement 
of substance, issues, basis, purpose, and estimated impact 
of the proposed regulation may also be requested in 
writing. 

C. The NOCP shall make provzswn for either oral or 
written submittals on the proposed regulation or on the 
impact on regulated entities and the public and on the 
cost of compliance with the proposed regulation. 
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§ 3.4. Notice of meeting. 

A. At any meeting of the board or advisory committee 
at which the formation or adoption of regulation is 
anticipated, the subject shall be described in the Notice of 
Meeting and transmitted to the Registrar of Regulations 
for inclusion in The Virginia Register. 

B. If the board anticipates action on a regulation for 
which an exemption to the Administrative Process Act is 
claimed under § fHU4:4.1 of the Code of Virginia, the 
Notice of Meeting shall indicate that a copy of the 
regulation is available upon request at least two days 
prior to the meeting. A copy of the regulation shall be 
made available to the public attending such meeting. 

§ 3.5. Public hearings on regulations. 

The board shall conduct a public hearing during the 
6fkiay comment period following the publication of a 
proposed regulation or amendment to an existing 
regulation unless, at a noticed meeting, the board 
determines that a hearing is not required. 

§ 3.6. Biennial review of regulations. 

A. At least once each biennium, the board shall conduct 
an informational proceeding to receive comment on all 
existing regulations as to their effectiveness, efficiency, 
necessity, clarity, and cost of compliance. 

B. Such proceeding may be conducted separately or in 
conjunction with other informational proceedings or 
hearings. 

C. Notice of the proceeding shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register and shall be sent to the mailing list identified in 
§ 2.1. 

PART IV. 
ADVISORY COMMITTEES. 

§ 4.1. Appointment of committees. 

A. The board may appoint an ad hoc advisory 
committee whose responsibility shall be to assist in the 
review and development of regulations for the board. 

B. The board may appoint an ad hoc advisory 
committee to provide professional specialization or 
technical assistance when the board determines that such 
expertise is necessary to address a speczfic regulatory 
issue or need or when groups of individuals register an 
interest in working with the agency. 

§ 4.2. Limitation of service. 

A. An advisory committee which has been appointed by 
the board may be dissolved by the board when: 
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1. There is no response to the Notice of Intended 
Regulatory Action, or 

2. The board determines that the promulgation of the 
regulation is either exempt or excluded from the 
requirements of the Administrative Process Act (§ 
9-6.14:4.1 of the Code of Virginia). 

B. An advisory committee shall remain in existence no 
longer than 12 months from its initial appointment. 

1. If the board determines that the specific regulatory 
need continues to exist beyond that time, it shall set 
a specific term for the committee of not more than 
six additional months. 

2. At the end of that extended term, the board shall 
evaluate the continued need and may continue the 
committee for additional six-month terms. 

VA.R. Doc. No. R94·304; Filed December 2, 1993, 2:42 p.m. 

BOARD OF PHARMACY 

Title ol Regulation: VR 530-01-3. Public Participation 
Guidelines. 

Statutory Authority: §§ 9-6.!4:7.1 and 54.1-2400 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until February 26, 1994. 

(See Calendar of Events section 
lor additional information.) 

Basis: Section 54.1-2400 ol the Code of Virginia establishes 
the general powers and duties of the Board of Pharmacy 
which include the promulgation of regulations. Section 
9-6.14:7 .I of the Administrative Process Act establishes the 
statutory requirements for public participation in the 
regulatory process. 

Purpose: The purpose of these regulations is to provide 
guidelines for the involvement of the public in the 
development and promulgation of regulations of the board. 
The guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative Process 
Act (§ 9-6.14:4.1 of the Code of Virginia). The regulations 
replace emergency regulations currently in effect. 

Substance: 

Part I sets forth the purpose of guidelines for public 
participation in the development and promulgation of 
regulations. 

Section 2.1 establishes the composition of the mailing list 
and the process lor adding or deleting names from that 
list. 
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Section 2.2 lists the documents to be sent to persons on 
the mailing list. 

Section 3.1 establishes the requirements and procedures 
for petitioning the board to develop or amend a regulation. 
The regulation sets forth the guidelines for a petition and 
the requirements for a response from the board. 

Section 3.2 sets forth the requirements and procedures for 
issuing a Notice of Intended Regulatory Action. 

Section 3.3 sets forth the requirements and procedures for 
issuing a Notice of Comment Period. 

Section 3.4 sets forth the requirements and procedures for 
issuing a Notice of Meeting. 

Section 3.5 sets forth the requirements and guidelines for 
a public hearing on a proposed regulation. 

Section 3.6 sets forth the requirements and guidelines for 
a biennial review of all regulations of the board. 

Section 4.1 establishes the requirements and criteria for 
the appointment of advisory committees in the 
development of regulations. 

Section 4.2 establishes the requirements for determining 
the limitation of service for an advisory committee. 

Section 4.2 A sets forth the conditions in which an 
advisory committee may be dissolved for lack of public 
response to a Notice of Intent or in the promulgation of 
an exempt or excluded regulation. 

Section 4.2 B sets forth a term of 12 months for the 
existence of an advisory committee or the requirements 
for its continuance. 

Issues: The issues addressed are those presented by the 
amended provisions of the Administrative Process Act. 
These amendments pertain to: (i) public notifications and 
the establishment of public participation guidelines mailing 
list; (ii) petitioning the board for rulemaking, the conduct 
of public hearings related to proposed regulations, and the 
conduct of biennial reviews of existing regulations; and 
(iii) guidelines for the use of advisory committees. 

An overall issue related to whether provisions of the 
Administrative Process Act were to be repeated in 
regulation. The board generally agreed with the Registrar 
that provisions stated in statute should not be repeated in 
regulation, but in instances in which clarity was enhanced 
by restating or elaborating on statutory provisions, the 
provisions were repeated. 

I. Mailing Lists and Notifications. To establish 
requirements for mailing lists and for documents to be 
mailed to persons or entities on the mailing lists. 

The board proposes language to instruct persons or 

entities who wish to be placed on its mailing list on 
how to proceed and identifies explicitly those 
documents which will be mailed to those persons or 
entities. A listing of these documents, which are 
specified in statute, is repeated for the sake of clarity. 

The proposed regulation also establishes a mechanism 
for identifying segments of the mailing list of interest 
to specific persons or entities, and for the board, at its 
discretion, to notify additional persons or entities of 
opportunities to participate in rulemaking. In addition, 
the proposed regulation provides for periodic updating 
of the mailing lists, and for removal of persons or 
entities when mail is returned as undeliverable. 

2. Petitioning for Rulemaking/Public Hearings/Biennial 
Reviews. The AP A, as amended, states general 
requirements for public petitions for rulemaking, 
encourages the conduct of informational proceedings 
and periodic reviews of existing regulations, and 
specifies certain information to be included in Notices 
of Intended Regulatory Action, Notices of Comment 
Periods, and Notices of Meetings. The board believes 
these requirements and processes should be further 
elaborated in regulation for the benefit of public 
understanding. 

The board adopted as emergency provisions and 
proposes these regulations as recommended by the 
Department of Health Professions. The proposed 
regulations specify: 

a. The process and content required for petitions for 
rule making. 

b. The content of Notices of Intended Regulatory 
Action, including a requirement that the board state 
whether it intends to convene a public hearing on 
any proposed regulation. If no such hearing is to be 
held, the board shall state the reason in the notice. 
The notice must also indicate that a public hearing 
shall be scheduled during the comment period if 
requested by at least 25 persons or entities. 

c. The content of Notices of Meetings, including a 
requirement that the notice indicate that copies of 
regulations for which an exemption from the 
provisions of the APA is claimed will be available 
prior to any meeting at which the exempted 
regulation is to be considered. 

d. A requirement that the board conduct a public 
hearing during the comment period unless, at a 
noticed meeting, the board determines that a 
hearing is not required. 

e. A requirement, consistent with Executive Order 
Number 23(90), that the board review all existing 
regulations at least once each biennium. 

These elaborations on the Administrative Process Act 
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are included in the proposed regulations in the belief 
that the board should provide every opportunity 
feasible for public participation, and that any 
curtailment of these opportunities should require 
affirmative action by the board at a noticed meeting. 

3. Guidelines for Use of Advisory Committees. The 
APA, as amended, requires that agencies speci!y 
guidelines for the use of advisory committees in the 
rulemaking process. The statutory provisions do not 
specify the content of these guidelines or the duration 
of appointment of advisory committees. 

The board adopted emergency provisions and proposes 
regulations identical to those recommended by the 
Department of Health Professions. These proposed 
regulations include: 

a. Provision for the board, at its discretion, to 
appoint an ad hoc advisory committee to assist in 
review and development of regulations. 

b. Provision for the board, at its discretion, to 
appoint an ad hoc committee to provide technical or 
professional assistance when the board determines 
that such expertise is necessary, or when groups of 
individuals register an interest in working with the 
board. 

c. Provisions for tenure of advisory committees and 
for their dissolution. 

These provisions are considered necessary to specify 
to the public the conditions which should be met in 
the board's use of general or technical advisory 
committees in its rulemaking processes. They also 
avoid the continuation of such committees beyond 
their period of utility and effectiveness. 

Estimated Imoact: 

A. Regulated Entities: The proposed regulations will 
affect those persons or entities currently on the mailing 
lists of the board. However, there is no estimation of how 
many persons or groups may be affected by notices, 
hearings, or appointments of ad hoc advisory committees 
as a result of these proposed regulations. 

B. Projected Costs to Regulated Entities: There are no 
projected costs for compliance with proposed regulations. 

C. Projected Cost for Implementation: There are no 
additional costs to the agency associated with the 
promulgation of these regulations, since the board has 
conducted its business in compliance with the requirements 
of the Administrative Process Act under existing Public 
Participation Guidelines. 

Summary: 

The purpose of these regulations is to provide 
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guidelines for the involvement of the public in the 
development and promulgation of regulations of the 
Board of Pharmacy. The guidelines do not apply to 
regulations exempted or excluded from the provisions 
of the Administrative Process Act (§ !HJ.l4:4.1 of the 
Code of Virginia). The proposed regulations will 
replace emergency regulations currently in effect. 

VR 530·01-3. Public Participation Guidelines. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Purpose. 

The purpose of these regulations is to provide guidelines 
for the involvement of the public in the development and 
promulgation of regulations of the Board of Pharmacy. 
The guidelines do not apply to regulations exempted or 
excluded from the provisions of the Administrative 
Process Act(§ !HJ.14:4.1 of the Code of Virginia). 

§ 1.2. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Administrative Process Act" means Chapter 1.1:1 (§ 
!HJ.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Board" means the Board of Pharmacy. 

"Person" means an individual, a corporation, a 
partnership, an association, a governmental body, a 
municipal corporation, or any other legal entity. 

PART II. 
MAILING LIST. 

§ 2.1. Composition of the mailing list. 

A. The board shall maintain a list of persons or entities 
who have requested to be notified of the formation and 
promulgation of regulations. 

B. Any person or entity may request to be placed on 
the mailing list by indicating so in writing to the board. 
The board may add to the list any person or entity it 
believes will serve the purpose of enhancing participation 
in the regulatory process. 

C. The board may maintain additional mailing lists for 
persons or entities who have requested to be informed of 
specific regulatory issues, proposals, or actions. 

D. The board shall periodically request those on the 
maz1ing list to indicate their desire to continue to receive 
documents or be deleted from the list. When mail is 
returned as undeliverable, individuals or organizations 
shall be deleted from the list. 

Monday, December 27, 1993 

1757 



Proposed Regulations 

§ 2.2. Documents to be sent to persons or entities on the 
mailing list. 

Persons or entities on the mailing list described in § 2.1 
shall be mailed the following documents related to the 
promulgation of regulations: 

1. A Notice of Intended Regulatory Action. 

2. A Notice of Comment Period. 

3. A copy of any final regulation adopted by the 
board. 

4. A notice soliciting comment on a final regulation 
when the regulatory process has been extended. 

PART Ill. 
PUBLIC PARTICIPATION PROCEDURES. 

§ 3.1. Petition for rulemaking. 

A. As provided in § 9.fJ.J4:7.1 of the Code of Virginia, 
any person may petition the board to develop a new 
regulation or amend an existing regulation. 

B. A petition shall include but need not be limited to 
the following: 

1. The petitioner's name, mailing address, telephone 
number, and, if applicable, the organization 
represented in the petition. 

2. The number and title of the regulation to be 
addressed. 

3. A description of the regulatory problem or need to 
be addressed. 

4. A recommended addition, deletion, or amendment 
to the regulation. 

C. The board shall receive, consider and respond to a 
petition within 180 days. 

D. Nothing herein shall prohibit the board from 
receiving information from the public and proceeding on 
its own motion for rulemaking. 

§ 3.2. Notice of Intended Regulatory Action. 

A. The Notice of Intended Regulatory Action (NOIRA) 
shall state the purpose of the action and a brief 
statement of the need or problem the proposed action will 
address. 

B. The NOIRA shall indicate whether the board intends 
to hold a public hearing on the proposed regulation after 
it is published. If the board does not intend to hold a 
public hearing, it shall state the reason in the NOIRA. 

C. The NOIRA shall state that a public hearing will be 
scheduled zf, during the 30-day comment period, the board 
receives requests for a hearing from at least 25 persons. 

§ 3.3. Notice of Comment Period. 

A. The Notice of Comment Period (NOCP) shall indicate 
that copies of the proposed regulation are available from 
the board and may be requested in writing from the 
contact person specified in the NOCP. 

B. The NOCP shall indicate that copies of the statement 
of substance, issues, basis, purpose, and estimated impact 
of the proposed regulation may also be requested in 
writing. 

C. The NOCP shall make provision for either oral or 
written submittals on the proposed regulation or on the 
impact on regulated entities and the public and on the 
cost of compliance with the proposed regulation. 

§ 3.4. Notice of meeting. 

A. At any meeting of the board or advisory committee 
at which the formation or adoption of regulation is 
anticipated, the subject shall be described in the Notice of 
Meeting and transmztted to the Registrar of Regulations 
for inclusion in The Virginia Register. 

B. If the board anticipates action on a regulation for 
which an exemption to the Administrative Process Act is 
claimed under § 9.fJ.l4:4.1 of the Code of Virginia, the 
Notice of Meeting shall indicate that a copy of the 
regulation is available upon request at least two days 
prior to the meeting. A copy of the regulation shall be 
made available to the public attending such meeting. 

§ 3.5. Public hearings on regulations. 

The board shall conduct a public hearing during the 
60-day comment period following the publication of a 
proposed regulation or amendment to an existing 
regulation unless, at a noticed meeting, the board 
determines that a hearing is not required. 

§ 3.6. Biennial review of regulations. 

A. At least once each biennium, the board shall conduct 
an infonnational proceeding to receive comment on all 
existing regulations as to their effectiveness, efficiency, 
necessity, clarity, and cost of compliance. 

B. Such proceeding may be conducted separately or in 
conjunction with other informational proceedings or 
hearings. 

C. Notice of the proceeding shall be transmitted to the 
Registrar of Regulations for inclusion in The Virginia 
Register and shall be sent to the mailing list identified in 
§ 2.1. 
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PART IV. 
ADVISORY COMMITTEES.· 

§ 4.1. Appointment of committees. 

A. The board may appoint an ad hoc advisory 
committee whose responsibility shall be to assist in the 
review and development of regulations for the board. 

B. The board may appoint an ad hoc advisory 
committee to provide professional specialization or 
technical assistance when the board determines that such 
expertise is necessary to address a specific regulatory 
issue or need or when groups of individuals register an 
interest in working with the agency. 

§ 4.2. Limitation of service. 

A. An advisory committee which has been appointed by 
the board may be dissolved by the board when: 

1. There is no response to the Notice of Intended 
Regulatory Action, or 

2. The board determines that the promulgation of the 
regulation is either exempt or excluded from the 
requirements of the Administrative Process Act (§ 
%.14:4.1 of the Code of Virginia). 

B. An advisory committee shall remain in existence no 
longer than 12 months from its initial appointment. 

1. If the board determines that the specific regulatory 
need continues to exist beyond that time, it shall set 
a specific term for the committee of not more than 
six additional months. 

2. At the end of that extended term, the board shall 
evaluate the continued need and may continue the 
committee for additional six·month terms. 

VA.R. Doc. No. R94·330; Filed December 8, 1993, 11:12 a.m. 

VIRGINIA RACING COMMISSION 

Title Qf. Regulation: VR 662·01·02. Regulations Pertaining 
to Horse Racing with Pari-Mutuel Wagering (§ 2.24. 
Appeals of denial, fine, suspension or revocation of 
license). 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Public Hearing Date: February 9, 1994 - 10 a.m. 
Written comments may be submitted through February 
25, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 59.1-369 of the Code of Virginia authorizes 
the Virginia Racing Commission to promulgate regulations 
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and conditions under which horse racing with pari~mutuel 
wagering shall be conducted. 

Purpose: The Virginia Racing Commission has determined 
that the regulation is no longer necessary and it is 
repealing its provisions. 

Substance: The proceedings for applicants for a license 
and for holders of a license, granted by the Virginia 
Racing Commission, will be conducted in accordance with 
the provisions of the Administrative Process Act and § 
59.1-364 et seq. of the Code of Virginia. 

Issues: The provisions of the Administrative Process Act 
and § 59.1-364 et seq. of the Code of Virginia are 
adequate to provide for the orderly conduct of proceedings 
involving applicants for licenses and holders of licenses 
granted by the Virginia Racing Commission. 

illll!l!£!;. This will serve to expedite proceedings involving 
applicants and holders of licenses. 

Summary: 

The Virginia Racing Commission is authorized by § 
59.1-369 of the Code of Virginia to promulgate 
regulations for the licensure, construction and 
operation of horse racing facilities with pan'mutue/ 
wagering. Section 2.24 of the regulation in effect is 
being repealed because the commission has 
detennined that this section is no longer necessary. 

VR 662-01-02. Regulations Pertaining to Horse Racing with 
Pari-Mutuel Wagering. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Act" means Chapter 29 (§§ 59.1-364 et seq.) of Title 
59.1 of the Code of Virginia. 

"Breakage" means the odd cents by which the amount 
payable on each dollar wagered exceeds a multiple of $ 
.10 

"Commission" means the Virginia Racing Commission. 

"Enclosure" means all areas of the property of a track 
to which admission can be obtained only by payment of 
an admission fee or upon presentation of authorized 
credentials, and any additional areas designated by the 
commission. 

"Horse owner" means a person owning an interest in a 
horse. 
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"Horse racing" means a competition on a set course 
involving a race among horses on which pari-mutuel 
wagering is permitted. 

"Licensee" includes any person holding an owner's, 
operator's, limited or unlimited license, or any other 
license issued by the commission. 

"Limited license" means a license issued by the 
commission allowing the holder to conduct a race meeting 
or meetings, with pari-mutuel wagering privileges, for a 
period not exceeding 14 days in. any calendar year. 

"Member" includes any person desiguated a member of 
a nonstock corporation, and any person who by means of 
a pecuniary or other interest in such corporation exercises 
the power of a member. 

"Owner's license" means a license issued by the 
commission allowing the holder to construct a horse racing 
facility for the purpose of conducting a limited or 
unlimited race meeting with pari-mutuel wagering 
privileges. 

"Operator's license" means a license issued by the 
commission allowing the holder to conduct a horse race 
meeting with pari-mutuel wagering privileges. 

"Pari-mutuel wagering" means the system of wagering 
on horse racing in which those who wager on horses that 
finish in the position or positions for which wagers are 
taken share in the total amounts wagered, less deductions 
required or permitted by law. 

"Permit holder" includes any person holding a permit to 
participate in horse racing subject to the jurisdiction of the 
commission or in the conduct of a race meeting where 
pari-mutuel wagering is offered thereon as provided in the 
Act. 

"Person" includes a natural person, partnership, joint 
venture, association or corporation. 

"Pool" means the amount wagered during a race 
meeting in straight wagering, in multiple wagering, or 
during a specified period thereof. 

"Principal stockholder" means any person who 
individually or in concert with his spouse and immediate 
family members, owns or controls, directly or indirectly, 
5.0% or more of the stock o! any person who is a 
licensee, or who in concert with his spouse and immediate 
family members has the power to vote or cause the vote 
of 5.0% or more of any such stock. 

"Race meeting" means the whole consecutive period of 
time during which horse racing with pari-mutuel wagering 
is conducted by a licensee. 

"Retainage" means the total amount deducted, from the 
pari-mutuel wagering pool in the percentages designated by 

statute for the Commonwealth of Virginia, purse money for 
the participants, Virginia Breeders Fund, and the 
operators. 

"Stock" includes all classes of stock of an applicant or 
licensee corporation, and any debt or other obligation of 
such corporation or stockholder thereof or stock of any 
affiliated corporation if the commission finds that the 
holder of such obligation or stock derives therefrom such 
control of or voice in the operation of the applicant or 
licensee corporation that he should be deemed a 
stockholder. 

"Totalizator" means an electronic data processing 
system for registering wagers placed on the outcomes of 
horse racing, deducting the retainage, calculating the 
mutuel pools and returns to ticket holders, and displaying 
approximate odds and payouts, including machines utilized 
in the sale and cashing of wagers. 

"Unlimited license" means a license issued by the 
commission allowing the holder to conduct a race meeting 
or meetings, with pari~mutuel wagering privileges, for 
periods of 15 days or more in any calendar year. 

"Virginia Breeders Fund" means the fund established to 
foster the industry of breeding racehorses in the 
Commonwealth of Virginia. 

PART !1. 
LICENSURE. 

§ 2.1. Identification of applicant !or owner's, 
owner~operator's, operator's license. 

An application shall include, on a form prepared by the 
commission, the name, address, and telephone number of 
the applicant and the name, position, address, telephone 
number, and authorized signature of an individual to 
whom the commission may make inquiry. 

§ 2.2. Applicant's affidavit. 

An application shall include. on a form prepared by the 
commission, an affidavit from the chief executive officer 
or a major financial participant in the applicant setting 
forth: 

I. That application is made for a license to own, 
own-operate, or operate a horse racing facility at 
which pari-mutuel wagering is conducted; 

2. That the affiant is the agent of the applicant. its 
owners, partners, members, directors, officers, and 
personnel and is duly authorized to make the 
representations in !he application on their behalf. 
Documentation of the authority shall be attached; 

3. That the applicant seeks a grant of a privilege from 
the Commonwealth of Virginia, and the burden of 
proving the applicant's qualifications rests at all times 
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with the applicant; 

4. That the applicant consents to inqumes by the 
Commonwealth of Virginia, its employees, the 
commission members, staff and agents, into the 
financial, character, and other qualifications of the 
applicant by contacting individuals and organizations; 

5. That the applicant, its owners, partners, members, 
directors, officers, and personnel accept any risk of 
adverse public notice, embarrassment, criticism, or 
other circumstance, including financial loss, which 
may result from action with respect to the application 
and expressly waive any claim which otherwise could 
be made against the Commonwealth of Virginia, its 
employees, the commission, staff, or agents; 

6. That the affiant has read the application and knows 
the contents; the contents are true to affiant's own 
knowledge, except matters therein stated as 
information and belief; as to those matters, affiant 
believes them to be true; 

7. That the applicant recognizes all representations in 
the application are binding on it, and false or 
misleading information in the application, omission of 
required information, or substantial deviation from 
representations in the application may result in denial, 
revocation, suspension or conditioning of a license or 
imposition of a fine, or any or all of the foregoing; 

8. That the applicant will comply with all applicable 
state and federal statutes and regulations, all 
regulations of the commission and all other local 
ordinances; 

9. The affiant's signature, name, organization, position, 
address, and telephone number; and 

10. The date. 

§ 2.3. Disclosure of ownership and control. 

An applicant must disclose: 

1. The type of organizational structure of the 
applicant, whether individual, business corporation, 
nonprofit corporation, partnership, joint venture, trust, 
association, or other; 

2. If the applicant is an individual, the applicant's 
legal name, whether the applicant is a United States 
citizen, any aliases and business or trade names 
currently or previously used by the applicant, and 
copies of all state and federal tax returns lor the past 
five years; 

3. If the applicant is a corporation: 

a. The applicant's full corporate name and any 
trade names currently or previously used by the 
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applicant; 

b. The jurisdiction and date of incorporation; 

c. The date the applicant began doing business in 
Virginia and a copy of the applicant's certificate of 
authority to do business in Virginia; 

d. Copies of the applicant's articles of incorporation, 
bylaws, and all state and federal corporate tax 
returns for the past live years; 

e. The general nature of the applicant's business; 

f. Whether the applicant is publicly held as defined 
by the rules and regulations of the Securities and 
Exchange Commission; 

g. The classes of stock of the applicant. As to each 
class, the number of shares authorized, number of 
shares subscribed to, number issued, number 
outstanding, par value per share, issue price, current 
market price, number of shareholders, terms, 
position, rights, and privileges must be disclosed; 

h. Whether the applicant has any other obligations 
or securities authorized or outstanding which bear 
voting rights either absolutely or upon any 
contingency, the nature thereof, lace or par value, 
number of units authorized, number outstanding, and 
conditions under which they may be voted; 

i. The names, in alphabetical order, and addresses 
of the directors and, in a separate list, officers of 
the applicant. The number of shares held o! record 
directly or indirectly by each director and officer as 
of the application date o! each class ol stock, 
including stock options and subscriptions, and units 
held of record or beneficially of other obligations or 
securities which bear voting rights must be 
disclosed; 

j. The names, in alphabetical order, and addresses 
of each recordholder as of the date of application 
or beneficial owner of shares, including stock 
options and subscriptions, of the applicant or units 
of other obligations or securities which bear voting 
rights. As to each holder of shares or units, the 
number and class or type of shares or units shall be 
disclosed; 

k. Whether the requirements of the Securities Act of 
1933 and Securities and Exchange Act of 1934, as 
amended, and Securities and Exchange Commission 
rules and regulations have been met in connection 
with issuance of applicant's securities, and copies o! 
the most recent registration statement and annual 
report filed with the Securities and Exchange 
Commission; 

I. Whether the securities registration and filing 
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requirements of the applicant's jurisdiction of 
incorporation have been met, and a copy of the 
most recent registration statement filed with the 
securities regulator in that jurisdiction; and 

m. Whether the securities registration and filing 
requirements of the Commonwealth of Virginia have 
been met. If they have not, the applicant must 
disclose the reasons why. The applicant must 
provide copies of all securities filings with Virginia's 
State Corporation Commission during the past five 
years. 

4. If the applicant is an organization other than a 
corporation: 

a. The applicant's full name and any aliases, 
business, or trade names currently or previously 
used by the applicant; 

b. The jurisdiction of organization of the applicant; 

c. The dale the applicant began doing business in 
Virginia; 

d. Copies of any agreements creating or governing 
the applicant's organization and all of the applicant's 
state and federal tax returns for the past five years; 

e. The general nature of the applicant's business; 

f. The names, in alphabetical order, and addresses 
of any partners and officers of the applicant and 
other persons who have or share policy-making 
authority. As to each, the applicant must disclose 
the nature and extent of any ownership interest, 
direct or indirect, including options, or other voting 
interest, whether absolute or contingent, in the 
applicant; and 

g. The names, in alphabetical order, and addresses 
of any individual or other entity holding a record or 
beneficial ownership interest, direct or indirect, 
including options, as of the date of the application, 
or other voting interest, whether absolute or 
contingent, in the applicant. As to each, the 
applicant must disclose the nature and extent of the 
interest. 

5. II a nonindividual record or beneficial holder of an 
ownership or other voting interest of 5.0% or more in 
the applicant is identified pursuant to subdivision 3, i 
or j or subdivision 4, f and g, the applicant must 
disclose the information required by those subdivisions 
as to record or beneficial holders of an ownership or 
other voting interest of 5.0% or more in that 
nonindividual holder. The disclosure required by those 
subdivisions must be repeated, in turn, until all other 
voting interests of 5.0% or more in the applicant or 
any nonindividual holder are identified. When an 
applicant is unable to provide the information 

required, it shall explain fully and document its 
inability to do so; 

6. Whether the applicant is directly or indirectly 
controlled to any extent or in any manner by another 
individual or entity. If so, the applicant must disclose 
the identity of the controlling entity and a description 
of the nature and extent of control; 

7. Any agreements or understandings which the 
applicant or any individual or entity identified 
pursuant to this part has entered into regarding 
ownership or operation of applicant's horse racing 
facility, and copies of any such agreements in writing; 

8. Any agreements or understandings which the 
applicant has entered into for the payment of fees, 
rents, salaries, or other compensation concerning the 
proposed horse racing facility by the applicant, and 
copies of any such agreements in writing; and 

9. Whether the applicant, any partner, director, 
officer, other policymaker, or holder of a direct or 
indirect record or beneficial ownership interest or 
other voting interest or control of 5.0% or more has 
held or holds a license or permit issued by a 
governmental authority to own or operate a horse 
racing facility, pari-mutuel wagering facility or any 
other form of gambling or has a financial interest in 
such an enterprise or conducts any aspect of horse 
racing or gambling. If so, the applicant must disclose 
the identity of the license or permit holder, nature of 
the license or permit, issuing authority, and dates of 
issuance and termination. 

§ 2.4. Disclosure of character information. 

An applicant for a license must disclose and furnish 
particulars as follows whether the applicant or any 
individual or other entity identified pursuant to 
subdivisions 3 and 4 of § 2.3 and subdivisions 2 and 3 of § 
2.10 of these regulations: 

I. Been charged in any criminal proceeding other 
than a traffic violation. I! so, the applicant must 
disclose nature of the charge, the date charged, couri 
and disposition; 

2. Had a horse racing, gambling, business, professional, 
or occupational license or permit revoked or 
suspended or renewal denied or been a party in a 
proceeding to do so. If so, the applicant must disclose 
the date of commencement, circumstances and 
disposition; 

3. Been accused in an administrative or judicial 
proceeding of violating a statute or regulation relating 
to horse racing or gambling; 

4. Been charged in an administrative or judicial 
proceeding of violating a statute or regulation relating 
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to unfair labor practices or discrimination; 

5. Begun an administrative or judicial action against a 
governmental regulator of horse racing or gambling. If 
so, the applicant must disclose the date of 
commencement, forum, circumstances and disposition; 

6. Been the subject of voluntary or involuntary 
bankruptcy proceedings. If so, !be applicant must 
disclose the date of commencement, forum, 
circumstances, date of decision and disposition; 

7. Failed to satisfy any judgment, decree or order of 
an administrative or judicial tribunal. If so, the 
applicant must disclose the date and circumstances; 
and 

8. Been delinquent in filing a tax return required or 
remitting a tax imposed by any government. If so, the 
applicant must disclose the date and circumstances. 

§ 2.5. Disclosure of sites and facilities. 

An application for a license must disclose with respect 
to the pari-mutuel horse racing facility it will own, 
operate, or own and operate: 

1. The address of the facility, ownership of site for 
the last five years,' legal description, mortgagors, proof 
of title insurance, its size, and geographical location, 
including reference to county and municipal 
boundaries; 

2. A site map showing existing highways and streets 
adjacent to the facility, and separately showing any 
proposed highways and streets adjacent to the facility, 
including their scheduled completion dates; 

3. The type or types of racing for which the facility is 
designed, whether thoroughbred, harness standard 
bred, quarterhorse, or other; 

4. Racetrack dimensions for each racetrack operated 
by !be facility by: 

a. Circumference; 

b. Width; 

c. Banking; 

d. Location of chutes; 

e. Length of stretch; 

f. Distance from judges' stand to first turn; 

g. Type of surface; and 

h. Description of safety rail. 
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5. A description of the backstretch area, giving: 

a. Dimensions and number of barns, whether open 
or enclosed; 

b. Location and interval of barns; 

c. Dimensions and number of stalls per barn; 

d. Location of offices for veterinarians; 

e. Location of facilities for emergency care for 
horses; 

f. Location of facilities for feed, tack, and other 
vendors; 

g. Location, description and number of housing units 
for backstretch employees; 

h. Location and description of commissary, lavatory 
and recreational facilities lor backstretch employees; 
and 

i. Location and description of training track, if any. 

6. A description of the grandstand, giving: 

a. Total seating capacity; 

b. Total reserved seating capacity; 

c. Indoor and outdoor seating capacity; 

d. Configuration of grandstand seating and 
pariAmutuel and concession facilities within the 
grandstand; 

e. The number and location of men's and women's 
restrooms, drinking fountains and medical facilities 
available to patrons; and 

f. Description of public pedestrian tral!ic patterns 
throughout the grandstand. 

7. A description of the post-race detention barn, giving: 

a. Distance from the post-race detention barn to 
track and paddock; 

b. Number of sampling stalls; 

c. Placement of viewing ports on each; 

d. Location of post-mortem floor; 

e. Number of wash stalls with hot and cold water 
and drains; 

f. Availability of video monitors and other security 
measures; and 
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g. The walking ring. 

8. A description of the paddock and saddling area, 
giving; 

a. Number of stalls in the paddock; 

b. Height from the floor to lowest point of the stall 
ceiling and entrance; 

c. Paddock public address and telephone services; 
and 

d. Public viewing area. 

9. A description of the jockeys' and drivers' quarters, 
giving: 

a. Changing areas; 

b. A listing of equipment to be installed in each; 
and 

c. The location of the jockeys' or drivers' quariers 
in relation to the paddock. 

10. A description of the pari-mutuel totalizator, giving: 

a. Approximate location of bettors' windows and 
cash security areas; and 

b. A description of the equipment, including vendor 
and manufacturer if known. 

11. A description of the parking, giving: 

a. Detailed attention to access to parking from 
surrounding streets and highways; 

b. Number of parking spaces available, 
distinguishing between public and other; 

c. A description of the road surface on parking 
areas and the distance between parking and 
grandstand; and 

d. A road map of the area showing the relationship 
of parking to surrounding, existing and proposed 
streets and highways. 

12. A description of the height, type of construction 
and materials of perimeter fence; 

13. A description of improvements and equipment at 
the horse racing facility for security purposes in 
addition to perimeter fence, including the vendor and 
manufacturer of equipment if known; 

14. A description of starting, timing, photo finish, and 
photo-patrol or video equipment, including the vendor 
and manufacturer if known; 

15. A description of work areas for the commiSSIOn 
members, officers, employees, stewards, and agents; 

16. A description of the facility's access to public 
transportation, the types of public transportation and 
schedules and road maps of area which show pick-up 
and drop-off points; and 

17. A description of manure and other refuse 
containers and plans for their prompt and proper 
removal. 

§ 2.6. Disclosure of development process. 

An applicant for a license must disclose with regard to 
development of its horse racing facility: 

l. The total cost of construction of the facility, 
distinguishing between known costs and projected 
costs; 

2. Separate identification of the following costs, 
distinguishing between known costs and projected 
costs: 

a. Facility desigu; 

b. Land acquisition; 

c. Site preparation; 

d. Improvements and equipment, separately 
identifying the costs of subdivisions 4 through 17 of 
§ 2.5, and other categories of improvements and 
equipment; and 

e. Organization, administrative, accounting, and legal. 

3. Documentation of the nature of interim financing 
and the nature of permanent financing; 

4. Documentation of fixed costs; 

5. The schedule for construction of the facility, giving: 

a. Acquiring land; 

b. Soliciting bids; 

c. Zoning and construction permit approval; 

d. Awarding construction contracts; 

e. Beginning construction; 

f. Completing construction; 

g. Training staff; and 

h. Beginning of racing. 
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6. Schematic drawings; 

7. Copies of any contracts with and performance 
bonds from the: 

a. Architect or other design professional; 

b. Project engineer; 

c. Construction engineer; 

d. Contractors and subcontractors; and 

e. Equipment procurement personnel. 

8. Whether the site has been acquired or leased by 
applicant. If so, the applicant must provide the 
documentation. If not, the applicant must state which 
actions must be taken in order to obtain the site; and 

9. Whether present construction planning envisions 
future expansion of the facilities and, if so, a general 
description of !be nature of such expansion. 

§ 2. 7. Disclosure of financial resources. 

An applicant for license must provide the following with 
regard to financial resources: 

I. The most recent independently audited financial 
statement showing: 

a. The applicant's current assets, including 
investments in affiliated entities, loans and accounts 
receivable; 

b. Fixed assets; 

c. Current liabilities, including loans and accounts 
payable; and 

d. Long-term debt and equity; and 

e. Statement of income and expenses, and statement 
of cash flow; 

2. Equity and debt sources of funds to develop, own 
and operate the horse racing facility: 

a. With respect to each source of equity: 

(1) Contribution; 

(2) Identification of the source; 

(3) Amount; 

(4) Form; 

(5) Method of payment; 
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(6) Nature and amount of present commitment; and 

(7) Documentation, copies of agreements and actions 
which the applicant will take to obtain commitments 
for additional amounts; 

b. With respect to each source of debt: 

(l) Contribution; 

(2) Identification of the source; 

(3) Amount; 

( 4) Terms of debt; 

(5) Collateral; 

(6) Identity of guarantors; 

(7) Nature and amount of commitments; and 

(8) Documentation, copies of agreements and actions 
which the applicant will take to obtain commitments 
lor additional amounts; and 

3. Identification and description of sources of 
additional funds if needed due to cost overruns, 
nonreceipt of expected equity or debt funds, failure to 
achieve projected revenues or other cause. 

§ 2.8. Disclosure of financial plan. 

An applicant for a license must disclose with regard to 
its financial plan the financial projections for the 
development period and for each of the first five racing 
years, with separate schedules based upon the number of 
racing days, types of racing, and types of pari-mutuel 
wagering !be applicant requires to break even and the 
optimum number of racing days and types of wagering the 
applicant seeks each year. The commission will utilize 
financial projections in deciding whether to issue licenses. 

Neither acceptance of a license application nor issuance 
of a license shall bind the commission as to matters 
within its discretion, including, but not limited to, 
assignment of racing days and approval of types of 
permissible pari-mutuel pools. 
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The disclosure must include: 

1. The following assumptions and support for them: 

a. Average daily attendance; 

b. Average daily per capita handle and average bet; 

c. Retainage; 

d. Admissions to track, including ticket prices and 
free admissions; 
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e. Parking volume, fees and revenues; 

f. Concessions, gift shop and program sales; 

g. Cost of purses; 

h. Pari-mutuel expenses; 

i. State taxes; 

j. Local taxes; 

k. Federal taxes; 

l. Virginia Breeders Fund; 

m. Payroll; 

n. Operating supplies and services; 

o. Utilities; 

p. Repairs and maintenance; 

q. Insurance; 

r. Travel expenses; 

s. Membership expenses; 

t. Security expenses; 

u. Legal and audit expenses; and 

v. Debt service; 

2. The following profit and loss elements: 

a. Total revenue, including projected revenues from 
retainage, breakage, uncashed tickets, admissions, 
parking, and concessions, gift and program 
operations; 

b. Total operating expenses, including anticipated 
expenses for: 

(I) Purses; 

(2) Pari-mutuel; 

(3) Sales tax; 

( 4) Local taxes; 

(5) Admissions tax; 

(6) Virginia Breeders Fund; 

(7) Special assessments; 

(8) Cost of concession goods, gifts and programs; 

(9) Advertising and promotion; 

(10) Payroll; 

(11) Operating supplies and service; 

(12) Maintenance and repairs; 

(13) Insurance; 

(14) Security; 

(15) Legal and audit; and 

(16) Federal and state taxes. 

c. Nonoperating expenses, including anticipated 
expenses for debt service, facility depreciation and 
identification of method used, and equipment 
depreciation and identification of method used; 

3. Projected cash flow, including assessment of: 

a. Income, including equity contributions, debt 
contributions, interest income and operating revenue; 
and 

b. Disbursements, including land, improvements, 
equipment, debt service, operating expense and 
organizational expense. 

4. Projected balance sheets as of the end of the 
development period and of each of the first five 
racing years setting forth: 

a. Current, fixed and other noncurrent assets; 

b. Current and long-term liabilities; and 

c. Capital accounts. 

5. The applicant must also disclose an accountant's 
review report of the financial projections. 

§ 2.9. Disclosure of governmental actions. 

An applicant for a license must disclose with regard to 
actions of government agencies: 

l. The street and highway improvements necessary to 
ensure adequate access to applicant's horse racing 
facility, and the cost of improvements, status, 
likelihood of completion and estimated date of 
completion; 

2. The sewer, water and other public utility 
improvements necessary to serve applicant's facility, 
and the cost of improvements, status, likelihood of 
completion and estimated date of completion; 

3. The status of any required government approvals 
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for development, ownership and operation of its horse 
racing facility: 

a. A description of the approval, unit of government, 
date and documentation; 

b. Whether public hearings were held. If they were, 
the applicant must disclose when and where the 
hearings were conducted. If they were not held, the 
applicant must disclose why they were not held; and 

c. Whether the unit of government attached any 
conditions to approval. If so, the applicant must 
disclose these conditions, including documentation. In 
addition, the applicant must summarize its plans to 
meet these conditions. 

4. Whether any required governmental approvals 
remain to be obtained, as well as a description of the 
approval, unit of government, status, likelihood of 
approval and estimated date of approval; 

5. Whether an environmental assessment or 
environmental impact statement of the facility has 
been or will be prepared. If so, the applicant must 
disclose its status and the governmental unit with 
jurisdiction, and provide a copy of any statement; and 

6. Whether the applicant is in compliance with all 
state statutes, local charter provisions, local 
ordinances, and state and local regulations pertaining 
to the development, ownership and operation of its 
horse racing facility. If the applicant is not in 
compliance, the applicant must disclose the reasons 
why the applicant is not in compliance and summarize 
plans to obtain compliance. 

§ 2.10. Disclosure of management. 

An applicant for a license must disclose with regard to 
the development, ownership and operation of its 
pari-mutuel horse racing facility: 

1. A description of the applicant's management plan, 
with budget and identification of management 
personnel by function, job descriptions and 
qualifications for each management position, and a 
copy of the organization chart; 

2. Management personnel to the extent known and 
with respect to each: 

a. Legal name, alias(es) and previous name(s); 

b. Current residence and business addresses and 
telephone numbers; 

c. Qualifications and experience in the following 
areas: 

(I) General business; 
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(2) Marketing, promotion and adveritsing; 

(3) Finance and accounting; 

( 4) Horse racing; 

(5) Pari-mutuel wagering; 

(6) Security; and 

(7) Human and animal health and safety. 

d. Description of the terms and conditions of 
employment and a copy of each type of agreement; 

3. Consultants and other contractors who have 
provided or will provide management-related services 
to applicant with respect to each: 

a. Full name; 

b. current address and telephone number; 

c. Nature of services; 

d. Qualifications and experience; and 

e. Description of terms 
contractor's agreement 
agreement. 

and conditions of each 
and a copy of the 

4. Memberships 
personnel and 
organizations. 

of the applicant, management 
consultants in horse racing 

5. Description of the applicant's marketing, promotion 
and advertising plans; 

6. A description of the applicant's plan for concessions, 
including whether the licensee will operate concessions 
and, if not, who will; 

7. A description of training of the applicant's 
personnel; and 

8. A description of plans for compliance with all laws 
pertaining to discrimination, equal employment and 
affirmative action; policies regarding recruitment, use 
and advancement of minorities; policies with respect 
to minority contracting; and a copy of Equal 
Employment Opportunity Statement. 

§ 2.11. Disclosure of safety and security plans. 

An application for a license must disclose with regard to 
the development of its horse racing facility: 

I. A description of the local emergency services 
available to the horse racing facility, including lire 
lighting, law enforcement and medical emergency 
services; 
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2. A description of the security equipment, such as 
fences, Jocks, alarms and monitoring equipment, for 
the horse racing facility, including: 

a. Perimeter fence and its construction; 

b. Stables; 

c. Paddock; 

d. Cash room and the vault; 

e. Pari-mutuel ticket windows; 

f. Totalizator room; 

g. Post-race detention barn; and 

h. Parking Jot. 

3. A description of the security procedures to be used: 

a. To admit individuals to restricted areas of the 
horse racing facility; 

b. To secure areas where money and mutuel tickets 
are vaulted, and daily transfers of cash via armored 
trucks; 

c. To provide security for patrons and employees; 
and 

d. Specific plans to discover persons at the facility 
who have been convicted of a felony, had a license 
suspended, revoked, or denied by the commission or 
by the horse racing authority of another jurisdiction 
or are a threat to the integrity of racing in Virginia. 

4. A description of the security personnel to be 
employed at the facility, giving: 

a. Whether personnel will be employees of the 
licensee or employees of an independent contractor; 

b. If the personnel are employed by an independent 
contractor, describe the organization and 
qualifications of the contractor as well as meeting 
applicable state licensing requirements; 

c. State the number of individuals to be employed 
and the area of the racetrack where each will 
serve; 

d. Provide an organizational chart of the security 
force with a job description of each level; and 

e. State whether or not the security personnel are 
bonded and if so, state amount and conditions of the 
bond and the name and address of the surety 
company that issued the bond. 

5. A description of the fire safety and emergency 
procedures, giving: 

a. Evacuating the patrons and controlling traffic in 
an emergency; 

b. Inspecting the facility for fire and safety hazards; 

c. Restricted smoking areas; and 

d. Coordinating the facility's security, fire and safety 
procedures with the state police, the commission 
and other local agencies. 

6. A description of the first aid facilities available at 
the horse racing facility during racing hours and the 
facilities available to employees during nonracing 
hours; 

7. Whether the applicant will be a member of the 
Thoroughbred Racing Protective Bureau or other 
security organization; and 

8. A description of the internal accounting controls to 
create cross checks and balances in order to 
safeguard assets and detect fraud and embezzlement. 

§ 2.12. Disclosure of public service. 

An applicant for a license must disclose its plans for 
promotion of the orderly growth of horse racing ir, 
Virginia and education of the public with respect to horse 
racing and pari-mutuel wagering. 

§ 2.13. Disclosure of impact of facilities. 

An applicant for a license must disclose and document 
the projected impact of its horse racing facility, including: 

I. Economic impact, giving: 

a. Number of jobs created, whether permanent or 
temporary, type of work, compensation, employer 
and how created; 

b. Purchases of goods and services, types of 
purchases and projected expenditures; 

c. Public and private investment; and 

d. State and local tax revenues generated. 

2. Environmental impact; 

3. Impact on energy conservation and development of 
alternative energy sources; and 

4. Social impact on the community in which the horse 
racing facility would be located. 

§ 2.14. Effects on competition. 

Virginia Register of Regulations 

1768 



An applicant must disclose the anticipated short- and 
long-range effects of its ownership and operation of its 
horse racing facility on competition within the horse 
racing industry. 

§ 2.15. Disclosure of assistance in preparation of 
application. 

An applicant must disclose the names, addresses and 
telephone numbers of individuals and businesses who 
assisted the applicant in the writing of its application and 
supply copies of all studies completed for the applicant. 

§ 2.16. Personal information and authorization for release. 

In an application for a license, the applicant shall 
include the following with respect to each individual 
identified as an applicant, partner, director, officer, other 
policymaker, or holder of a direct or indirect record or 
beneficial ownership interest or other voting interest or 
control of five percent or more in the applicant and each 
individual identified pursuant to subdivisions 2 and 3 of § 
2.10: 

1. Full name, business and residence addresses and 
telephone numbers, residence addresses for past five 
years, date of birth, place of birth, Social Security 
number, if the individual is willing to provide i~ and 
two references; and 

2. An authorization for release of personal information, 
on a form prepared by the commission, signed by the 
individual and providing that he: 

a. Authorizes a review by, and full disclosure to, an 
agent of the Virginia State Police, of all records 
concerning the individual; 

b. Recognizes the information reviewed or disclosed 
may be used by the Commonwealth of Virginia, its 
employees, the commission, members, staff and 
agents to determine the signer's qualifications for a 
license; and 

c. Releases authorized providers and users of the 
information from any liability under state or federal 
data privacy statutes. 

§ 2.17. License criteria. 

A. The commission may issue a license if it determines 
on the basis of all the facts before it that: 

1. The applicant is financially able to operate a 
racetrack; 

2. Issuance of a license will not adversely affect 
competition within the horse racing industry and the 
public interest; 

3. The racetrack will be operated in accordance with 
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all applicable state and federal statutes and 
regulations, regulations of the commission and all local 
ordinances; and 

4. The issuance of the license will not adversely affect 
the public health, safety and welfare. 

B. In making the required determinations, the 
commission must consider the following factors: 

I. The integrity of the applicant, including: 

a. Criminal record; 

b. Involvement in litigation over business practices; 

c. Involvement in disciplinary actions over a 
business license or permit or refusal to renew a 
license or permit; 

d. Involvement in proceedings in which unfair labor 
practices, discrimination or government regulation of 
horse racing or gambling was an issue; 

e. Involvement in bankruptcy proceedings; 

f. Failure to satisfy judgments, orders or decrees; 

g. Delinquency in filing of tax reports or remitting 
taxes; and 

h. Any other factors related to integrity which the 
commission deems crucial to its decision making, as 
long as the same factors are considered with regard 
to au applicants. 

2. The types and variety of pari-mutuel horse racing, 
pari-mutuel wagering, and other uses of the facility 
when racing or wagering is not offered; 

3. The quality of physical improvements and 
equipment in applicant's facility, including: 

a. Racetrack or tracks and provisions, if any, for a 
turf course; 

b. Stabling, including lire control measures; 

c. Grandstand; 

d. Detention barn; 

e. Paddock; 

f. Jockeys', drivers' and backstretch employees' 
quarters; 

g. Pari-mutuel totalizator; 

h. Parking; 
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i. Access by road and public transportation; 

j. Perimeter fence; 

k. Other security improvements and equipment; 

I. Starting, timing, photo finish and photo-patrol or 
video equipment; 

m. Commission work areas; and 

n. Any other factors related to quality which the 
commission deems crucial to its decision making, as 
long as the same factors are considered with regard 
to all applicants; 

4. Imminence of completion of facility and 
commencement of part-mutuel horse racing; 

5. Financial ability to develop, own and operate a 
pari-mutuel horse racing facility successfully, including: 

a. Ownership and control structure; 

b. Amounts and reliability of development costs; 

c. Certainty of site acquisition or lease; 

d. Current financial condition; 

e. Sources of equity and debt funds, amounts, terms 
and conditions and certainty of commitment; 

f. Provision for cost overruns, nonreceipt of 
expected equity or debt funds, failure to achieve 
projected revenues or other financial adversity; 

g. Feasibility of financial plan; and 

h. Any other factors related to financial ability 
which the commission deems crucial to its decision 
making as long as the same factors are considered 
with regard to all applicants. 

6. Status of governmental actions required for the 
applicant's facility, including: 

a. Necessary road improvements; 

b. Necessary public utility improvements; 

c. Required governmental approvals 
development, ownership and operation of 
facility; 

for 
the 

d. Acceptance of any required 
assessment and preparation of 
environmental impact statement; and 

environmental 
any required 

e. Any other factors related to status of 
governmental actions which the commission deems 

crucial to its decision making as long as the same 
factors are considered with regard to all applicants. 

7. Management ability of the applicant, including: 

a. Qualifications of managers, consultants and other 
contractors to develop, own and operate a 
pari-mutuel horse racing facility; 

b. Security plan; 

c. Plans for human and animal health and safety; 

d. Marketing, promotion and advertising plans; 

e. Concessions plan; 

f. Plan for training personnel; 

g. Equal employment and affirmative action plans; 
and 

h. Any other factors related to management ability 
which the commission deems crucial to its decision 
making as long as the same factors are considered 
with regard to all applicants. 

8. Compliance with applicable statutes, charters, 
ordinances or regulations; 

9. Efforts to promote orderly growth of horse racing 
in Virginia and educate public with respect to horse 
racing and pari-mutuel wagering; 

IO. Impact of facility, including: 

a. Economic impact, including employment created, 
purchases of goods and services, public and private 
investment and taxes generated; 

b. Environmental impact; 

c. Impact on energy conservation and development 
of alternative energy sources; 

d. Social impact; 

e. Costs of public improvements; 

f. Impact on the highway network; and 

g. Any other factors related to impact which the 
commission deems crucial to its decision making as 
long as the same factors are considered with regard 
to all applicants. 

11. Extent of public support and opposition; 

12. Effects on competition, including: 

a. Number, nature and relative location of other 
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licenses; 

b. Minimum and optimum number of racing days 
sought by the applicant; and 

c. Any other factors of the impact of competition 
which the commission deems crucial to decision 
making as long as the same factors are considered 
with regard to all applicants. 

13. The commission shall also consider any other 
Information which the applicant discloses and is 
relevant and helpful to a proper determination by the 
commission. 

§ 2.18. Criteria for unlimited horse racing facilities. 

A. Generally. 

Every license to conduct a horse race meeting with 
pari-mutuel wagering privileges, of 15 days or more in any 
calendar year is granted by the commission upon the 
condition that the licensee will conduct horse racing at its 
facility or meeting for the promotion, sustenance, and 
growth of a native industry in a manner consistent with 
the health, safety, and welfare of the people. The 
adequacy and sufficiency with which the licensee meets 
the criteria for the procedures, facilities, and equipment 
for conducting a horse race meeting of such duration shall 
rest with the commission. 

1. Each licensee shall accept, observe, and enforce all 
federal and state laws, regulations of the commission, 
and local ordinances. 

2. Each licensee shall at all time maintain its grounds 
and facilities so as to be neat and clean, painted and 
in good repair, with special consideration for the 
comfort and safety of the public, employees, other 
persons whose business requires their attendance, and 
for the health and safety of the horses there stabled. 

3. Each licensee shall honor commission exclusions 
from the enclosure and eject immediately any person 
found within the enclosure who has been excluded by 
the commission and repori the ejection to the 
commission. Whenever any licensee ejects a person 
from the enclosure, it shall furnish a written notice to 
the person ejected and shall report the ejection to the 
commission. 

4. No later than 30 days before the first day of any 
race meeting, each licensee shall submit to the 
commission the most recent inspection reporis issued 
by governmental authorities regarding the condition of 
facilities, sanitation, and fire prevention, detection, and 
suppression. 

5. Each licensee shall provide the commission daily 
attendance reporis showing a turnstile count of all 
persons admitted to the enclosure and the reports 
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shall indicate the daily number of paid admissions, 
taxed complimentary admissions, and tax exempt 
admissions. 

6. Each licensee shall furntsh to the commission 
within three months of the closing of its fiscal year, 
three copies of its balance sheet and of its operating 
statement for the previous fiscal year with comparison 
to the prior fiscal year, the same duly sworn to by 
the treasurer of the association, and certified by an 
independent certified public accountant. The financial 
report shall be in the form as may be prescribed 
from time to time by the commission. 

7. Each licensee shall maintain a separate bank 
account to be known as the "horsemen's account," 
with the amount of purse money statutorily mandated 
to be deposited in the account within 48 hours of the 
running of the race. Withdrawals from this account 
shall at all times be subject to audit by the 
commission, and the horsemen's bookkeeper in charge 
of the account shall be bonded: 

a. All portions of purse money shall be made 
available when the stewards have authorized 
payment to the earners; and 

b. No portion of purse money other than jockey fees 
shall be deducted by the licensee for itself or for 
another, unless so requested in writing by the 
person to whom such purse moneys are payable, or 
his duly authorized representative. Irrespective of 
whether requested, the horsemen's bookkeeper shall 
mail to each owner a duplicate of each record of a 
deposit, withdrawal, or transfer of funds affecting 
such owner's racing at the close of each race 
meeting. 

8. Each licensee shall remit to the commiSSIOn within 
five days of the day on which the revenue for 
pari-mutuel taxes, admission taxes, and breeders' funds 
were collected. The remittance shall be accomplished 
by a direct deposit in a financial institution designated 
by the commission. On those days when the fifth day 
is a holiday or a weekend day, the payment must be 
made by the succeeding business day. At the close of 
each month in which racing is conducted, the licensee 
must report to the commission all deposits of taxes 
and breeders' funds for that month. 

9. On each day that deposits are made by the 
licensee, a report must be filed with the commission 
containing the following recapitulation: total retainage, 
pari-mutuel tax; state and local admissions taxes; purse 
moneys; total breakage; and breeders' fund taxes. 

10. Each licensee shall provide areas within the 
enclosure where publications, other informational 
materials, and tip sheets, may be sold to the public. 
All persons holding a tip sheet concession at the 
facility must be licensed by the commission as 
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vendors. 

a. Each handicapper shall post in a conspicuous 
place the previous day's tip sheet and the outcome 
of the races. Each handicapper shall deliver one 
copy of the tip sheet to a commission representative 
at least one hour before post time. 

11. Each licensee shall supervise the practice and 
procedures of all vendors of food, horse feed, 
medication, and tack, who are licensed and have 
access to the stabling area. No licensee by virtue of 
this regulation shall attempt to control or monopolize 
proper selling to owners, trainers, or stable employees; 
nor shall a licensee grant a sole concession to any 
vendor of feed, racing supplies, or racing services. 

12. Each licensee shall provide to the commission 
copies of all subordinate contracts, in the amount of 
$15,000 annual gross and above, entered into by the 
owner, owner·operator, or operator, and such contracts 
shall be subject to approval of the commission. 

B. Facilities for conducting horse racing. 

Each licensee shall provide all of the facilities for the 
conduct of horse racing so as to maintain horse racing of 
the highest quality and free of any corrupt, incompetent, 
or dishonest practices and to maintain in horse racing 
complete honesty and integrity. 

l. Each licensee shall provide for flat racing a main 
racing surface of at least one mile in circumference; 
for flat or jump racing on the turf a racing surface of 
at least seven·eighths of a mile in circumference; for 
harness racing a main racing surface of at least 
five-eighths of a mile in circumference; and for other 
types of racing a racing surface of generally accepted 
standards. 

2. Each licensee shall provide a safety rail on the 
inside of each racing surface and such other fencing 
that is appropriate to safely enclose the racing surface 
for horses and riders. 

3. Each licensee shall provide distance poles marking 
off the racing surface and the poles shall be painted 
in the following colors: quarter poles, red and white; 
eighth poles, green and white; and sixteenth poles, 
black and white. 

4. Each licensee shall provide racing surfaces whose 
construction, elevation, and surfaces have received 
scientific approval as safe and humane, adequate and 
proper equipment to maintain the racing surface, and 
sufficient trained personnel to properly operate the 
equipment. Daily records of maintenance shall be 
open lor inspection. 

5. Each licensee shall provide stabling in a sufficient 
amount to conduct a successful horse race meeting. 

Tbe horses shall be quartered in individual stalls with 
separate feeding and watering facilities. 

6. Each licensee shall provide a stabling area that is 
maintained in approved sanitary condition with 
satisfactory drainage, manure, and other refuse kept 
in separate boxes or containers distant from living 
quarters, and the boxes or containers promptly and 
properly removed. 

7. Each licensee shall provide a systematic and 
effective insect control program and programs to 
eliminate hazards to public health and comfort in the 
stabling area and throughout the enclosure. 

8. Each licensee shall provide satisfactory living 
quarters for persons employed in the stabling area as 
well as satisfactory commissary, recreation, and 
lavatory facilities, and maintain the facilities in a 
clean and sanitary manner. No employee shall be 
permitted to sleep in any stall or barn loft. 

9. Each licensee shall provide on every racing day 
satisfactory sanitary toilets and wash rooms, and 
furnish free drinking water for patrons and persons 
having business within the enclosure. 

10. Each licensee shall provide satisfactory first aid 
facilities with not less than two beds and atiendance 
of a competent physician and registered nurse during 
racing hours who will be available to treat both 
patrons and permittees. 

II. Each licensee shall provide a paddock where the 
horses are assembled prior to the post parade. Each 
licensee shall provide a public viewing area where 
patrons may watch the activities in the paddock. Each 
licensee shall also provide a sufficient number of 
roofed stalls so that horses may be housed during 
inclement weather. 

12. Each licensee shall provide satisfactory facilities 
for jockeys or drivers who are participating in the 
day's program. The facilities shall include 
accommodations for rest and recreation, showers, 
toilets, wash basins, arrangements for safe keeping of 
apparel and personal effects and snack bar during 
horse race meetings. 

13. Each licensee shall maintain an information desk 
where the public may make complaints regarding the 
facilities, operations of the licensee, or rulings of the 
commission. The licensee shall respond promptly to 
complaints, and inform the commission regarding any 
alleged violation of its regulations. 

14. Each licensee shall maintain a detention barn for 
use by commission employees in securing from horses 
which have run a race, samples of urine, saliva, 
blood, or other bodily substances for chemical 
analysis. The detention barn shall include a wash 
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rack, commission veterinarian office, a walking ring, 
and a sul!icient number of stalls each equipped with a 
window su!!iciently large to allow the taking of 
samples to be witnessed !rom outside the stall. The 
detention bam shall be located convenient to the 
racing surface and shall be enclosed by a fence so 
that unauthorized persons shall be excluded. Space 
shall be provided lor signing in and signing out of 
permittees whose attendance is required in the 
detention barn. 

15. Each licensee shall maintain a receivmg barn 
conveniently located for use by horses arriving for 
races that are not quartered in the stabling area. The 
licensee shall have a sufficient number of stalls to 
accommodate the anticipated number of horses, hot 
and cold running water, and stall bedding. The 
licensee shall maintain the receiving barn in a clean 
and sanitary manner. 

16. Each licensee shall provide and maintain lights so 
as to ensure adequate illumination in the stabling area 
and parking area. Adequacy of track lighting for night 
racing shall be determined by the commission. 

17. Each licensee shall provide and maintain stands 
commanding an uninterrupted view of the entire 
racing surface lor the stewards with the location to be 
approved by the commission. The licensee shall 
provide patrol judge stands so that the floor shall be 
at least six feet higher than the track rail. For 
harness racing, each licensee shall provide space in 
the mobile starting gate which will accompany the 
horses during the race. 

18. Each licensee shall furnish office space, approved 
by the commission, for the commission's use within 
the enclosure and an appropriate number of parking 
spaces so that its members and staff may carry out 
their duties. 

!9. Each licensee shall submit to the commiSSIOn, at 
least 30 days prior to the opening day of a meeting, a 
complete list o! its racing officials, as set forth 
elsewhere in these regulations, and department heads. 
No person shall hold any appointment for a horse 
race meeting unless approved by the commission after 
determination that the appointee is qualified for his 
duties, not prohibited by any law of the 
Commonwealth of Virginia or regulation of the 
commission, and eligible to be licensed by the 
commission. 

20. Each licensee shall provide a condition book, or 
for harness racing, a condition sheet, listing the 
proposed races for the upcoming racing days and 
prepared by the racing secretary, to the commission 
at least one week prior to opening day. Additional 
condition books or condition sheets shall be provided 
to the commission as soon as published. 
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21. No licensee shall allow any person to exercise any 
horse within the enclosure unless that person is 
wearing a protective helmet of a type approved by 
the stewards and the chin strap is buckled. For flat 
racing, the term "exercising" is defined to include 
breezing, galloping, or ponying horses. 

22. Each licensee shall employ at least two outriders 
for flat racing, at least four outriders for jump races, 
and at least one outrider for harness racing, to escort 
starters to the post and to assist in the returning of all 
horses to the unsaddling area lor flat races. No 
outrider shall lead any horse that has not 
demonstrated unruliness, but shall assist in the control 
of any horse which might cause injury to a jockey or 
driver or others. During racing hours, outriders will 
wear traditional attire. For flat race meetings, 
outriders shall be required to be present on the racing 
strip, mounted, and ready to assist in the control of 
any unruly horse or to recapture any loose horse, at 
all times when the track is open for exercising. 

23. Each licensee shall employ lor flat meets a 
sufficient number of valets to attend each jockey on a 
day's program. Valets will be under the immediate 
supervision and control of the clerk of scales. No 
valet shall be assigned to the same jockey for more 
than two consecutive racing days. Valets shall be 
responsible lor the care and cleaning up of his 
assigned rider's apparel and equipment; shall ensure 
his rider has the proper equipment and attend the 
saddling of his rider's mount; and shall attend the 
weighing out of his rider. No valet or other jockey 
room attendant may place a wager for himself or 
another, directly or indirectly, on races run while he 
is serving as a valet. Each licensee shall provide 
uniform attire for valets who shall wear the uniform 
attire at all times while performing their duties within 
public view. 

C. Equipment lor conducting horse racing. 

Each licensee shall provide all of the equipment lor the 
conduct of horse racing so as to maintain horse racing of 
the highest quality and free of any corrupt, incompetent, 
dishonest, or unprincipled practices, and to maintain in 
horse racing complete honesty and integrity. 
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I. Each licensee shall maintain at least two operable 
starting gates for flat meetings and two operable 
mobile starting gates lor harness racing. The licensee 
shall have in attendance one or more persons 
qualified to keep the starting gates in good working 
order and provide for periodic inspection. For flat 
meetings, the licensee shall also make at least one 
starting gate along with adequate personnel available 
for schooling for two hours each day during training 
hours, exclusive of nonrace days. For harness racing 
meetings, a mobile starting gate shall be made 
available for quallfying races and schooling. 
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2. Each licensee shall maintain photo-finish equipment 
to assist the stewards and placing judges, where 
employed for flat race meetings, in determining the 
order of finish of each race. The licensee shall 
provide at the finish line two photo-finish cameras for 
photographing the finish of races; one camera to be 
held in reserve. The standards and operations of the 
photo-finish camera as well as the methodology of the 
personnel shall be subject to the approval of the 
stewards: 

a. The photo-finish photographer shall promptly 
furnish the stewards and placing judges prints as 
they are requested, and the photographer will 
promptly inform the stewards and placing judges of 
any malfunction of his equipment; 

b. A print of a photo finish where the placing of 
horse is a half of length or less shall be displayed 
either by posting copies of the print or video means 
to the public promptly afier the race has been 
declared "official"; and 

c. Each licensee shall be responsible for maintaining 
a file of photo finishes of all races for one year 
alter the closing of the horse race meeting. 

3. Each licensee shall provide color video tape 
recordings of the running of each race clearly showing 
the position and actions of the horse and jockeys or 
drivers at close range. Each licensee shall provide at 
least three cameras to record panoramic and head-on 
views of the race. One camera shall be located on the 
finish line: 

a. Promptly after a race has been declared 
"official," video tape recordings shall be replayed 
for the benefit of the public. In those races where 
there was a disqualification, video tapes of the 
head-on views may also be shown with an 
explanation by the public address announcer; and 

b. The licensee shall safeguard the tapes of all 
videotapes for one year after the close of the horse 
race meeting and promptly deliver to the 
commission copies of videotapes of those races 
where there has been an objection, inquiry, protest, 
or disqualification. 

4. Each licensee shall provide an electronic timing 
system. Each licensee shall also provide a qualified 
person to manually time each race, including splits of 
each quarter of a mile, in the event of a malfunction 
of the electronic system. 

5. Each licensee shall provide an internal 
communication system which links the stewards' stand, 
racing secretary's office, pari-mutuel department, 
jockeys' or drivers' room, paddock, detention barn, 
commission veterinarian's office, starting gate, film 
patrol office, ambulances, public address announcer, 

patrol judges, and any other personnel designated by 
the commission. 

6. Each licensee shall provide a public address system 
whereby calls of the races and other pertinent 
information may be communicated to the public. This 
system shall be utilized by a qualified person, and the 
system shall have the capability of transmitting 
throughout the stabling area. 

7. Each licensee shall restrict the use of all external 
communication devices for a period of time beginning 
30 minutes before post time of the first race and 
ending when the last race is declared "official": 

a. The licensee shall render inoperable each 
telephone or other instrument of communication 
located in the enclosure, other than those designated 
for the exclusive use of the commission; 

b. The licensee may not permit an individual within 
the enclosure to receive a telephone call, telegram, 
or message from outside the enclosure without the 
approval of the stewards; 

c. Each licensee shall confiscate until the end of the 
restricted time period a portable telephone, 
transmitter, or other instrument of external 
communication, including a car phone, located 
within the enclosure; and 

d. The licensee may have telephone or telegraph 
systems within the enclosure for the benefit of the 
media, but no information regarding the results shall 
be transmitted out of the enclosure until the results 
are official except for races that are broadcast or 
televised live. 

8. Each licensee shall provide a totalizator and employ 
qualified personnel to operate the system, provide 
maintenance of the hardware, software, and ancillary 
wagering devices, and be able to perform emergency 
repairs in case of emergencies. The licensee shall also 
provide a mutuel board in the infield where 
approximate odds, amounts wagered in the win, place, 
and show pools on each betting interest, and other 
pertinent information may be prominently displayed to 
the public: sets of pool totals and compare them at 
least once every 60 seconds. The totalizator shall 
record in a system log file any difference in the final 
pool totals; 

b. The totalizator shall have the capability of 
calculating the mutuel pools, approximate odds, 
probable payoffs and display them to the public at 
intervals of not more than 60 seconds; 

c. The totalizator shall have the capability of being 
locked and wagering terminated automatically at the 
command of a steward. Any failure of the system to 
lock at the start of the race shall be reportee 
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immediately by the mutuel manager to the stewards; 

d. The totalizator shall have the capability of 
displaying the probable payoffs on various 
combinations in the daily double, perfecta, and 
quinella wagering, and displaying the payoffs to the 
public; 

e. The totalizator shall have the capability of 
recording the wagering by individual wagers, 
including the amount wagered, the betting interest, 
and the mutuel window where the wager was 
placed. The records of the wagering shall be 
promptly made available to the co:nmission upon 
request. The licensee shall preserve the records of 
the wagering for 30 days after closing of the horse 
race meeting. The records shall not be destroyed 
without permission of the commission; 

f. The personnel operating the totalizator shall 
report immediately to the stewards any malfunction 
in the system, or what they perceive to be any 
unusual patterns in the wagering; 

g. The totalizator personnel shall make available to 
the commission any special reports or requests that 
may assist the commission in carrying out its 
statutory duties and responsibilities for the conduct 
of horse racing; and 

h. The commission may require an independent 
certified audit of the totalizator's software attesting 
to the accuracy of its calculations and the integrity 
of its accounting processes. 

9. Each licensee shall provide at least one human 
ambulance and at least one horse ambulance within 
the enclosure at all times during those hours when the 
racing and training surface is open for racing and 
training. The ambulances shall be manned and 
equipped to render immediate assistance, and shall be 
stationed at a location approved by the stewards. 

D. Provisions for safety, security and fire prevention. 

Each licensee shall employ sufficient trained personnel 
to provide for the safety and security of the public and 
others who have business within the enclosure. Each 
licensee shall also take all measures to prevent the 
outbreak of fires within the enclosure and develop plans 
for the quick extinguishing of any fires that should occur. 

I. Each licensee shall provide sufficient trained 
security personnel under the supervision of a qualified 
director of security. If the licensee contracts with a 
private security service, the security service must be 
bonded and meet all applicable licensing requirements. 
If the licensee establishes its own security force, then 
director of security shall forward to the commission 
detailed plans for the screening, hiring, and training of 
its own personnel. 
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2. The director of security of each licensee shall 
cooperate fully with the commission and its staff, 
federal and state law enforcement agencies, local 
police and fire departments, and industry security 
services to enforce all laws and regulations to ensure 
that horse racing in the Commonwealth of Virginia is 
of the highest integrity. 

3. Each licensee shall develop a detailed security plan 
describing the equipment, i.e., fences, locks, alarms, 
and monitoring devices; the procedures to admit 
persons to restricted areas, i.e., stabling area, paddock, 
jockeys' or drivers' room, vault, mutuel lines, 
totalizator room, and post-race detention barn; and the 
trained personnel in sufficient numbers to provide for 
the safety and security of all persons during racing 
and nonracing hours. 

4. Each licensee may provide a perimeter fence 
around the entire enclosure, but shall fence off the 
stabling area. The entrance to the stabling area shall 
be guarded on a 24-hour basis by uniformed security 
personnel so that unauthorized persons shall be denied 
access to the restricted stabling area. The licensee 
shall also provide lor routine patrolling by uniformed 
security personnel on a 24~hour basis within the 
stabling area. 

5. During racing hours, the licensee shall provide 
uniformed security personnel to guard the entrances to 
the paddock, jockeys' or drivers' room, stewards' 
stand, and other restricted areas as may be deemed 
appropriate by the commission so that unauthorized 
persons shall be denied access to them. 

6. The licensee's director of security shall submit to 
the commission and Virginia State Police a written 
report describing every arrest or completed incident 
of security investigation or rule violation including the 
person charged, the charges against the person, the 
present whereabouts of the person, and disposition of 
the charges, if any. 

7. The licensee's director of security shall submit to 
the commJsswn a detailed plan describing the 
procedures to be followed in case of fire or any other 
emergency within the enclosure. The plan shall 
contain the resources immediately available within the 
surrounding communities to cope with fire or other 
emergencies, route of evacuation for the public, 
controlling traffic, and those resources available from 
the surrounding communities for police, fire, 
ambulance, and rescue services. 

8. Each licensee shall observe and enforce all state 
and local building codes and regulations pertaining to 
fire prevention, and shall prohibit the following: 

a. Smoking in horse stalls, feed rooms, or under the 
shedrow; 
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b. Open fires and oil or gasoline burning lanterns or 
lamps in the stable area; 

c. The unsafe use of electrical appliances or other 
devices which would pose a hazard to structures, 
horses, permittees, or the public; and 

d. Keeping flammable materials including cleaning 
fluids or solvents in the stabling area. 

§ 2.19. Request for racing days. 

A. Generally. 

A holder of an owner-operator's or operator's license has 
the privilege of conducting horse race meetings at 
facilities, licensed by the commission, with pari-mutuel 
wagering for a period of 20 years, subject to annual 
review by the commission. A holder of an owner-operator's 
or operator's license shall submit an annual request to the 
commission for racing days. 

B. Where to file request. 

The licensee shall submit the request in writing to the 
main office of the commission no later than September I, 
excluding Saturdays, Sundays, or holidays, for the following 
calendar year. The commission may, in its discretion, 
extend the deadline as new horse racing facilities are 
licensed and completed. 

1. A request to be sent by certified mail shall be 
addressed to: 

Executive Secretary 
Virginia Racing Commission 
Post Office Box 1123 
Richmond, VA 23208 

2. A request to be hand-delivered shall be delivered 
to: 

Executive Secretary 
Virginia Racing Commission 
700 East Franklin Street 
lith Floor 
Richmond, VA 23219 

3. A request delivered by hand or by certified mail 
will be timely only if received at the main office of 
the commission by 5 p.m. on or before the date 
prescribed. 

4. Delivery to other than the commission's main office 
or to commission personnel by hand or by mail is not 
acceptable. 

5. The licensee assumes full responsibility for the 
method chosen to deliver the request. 

C. Content of request. 

The licensee's request in writing shall include a 
statement of how the request will provide for the 
promotion, sustenance, and growth of a native industry, in 
a manner consistent with the health, safety and welfare of 
the people, except that the commission, in its discretion, 
may waive the foregoing. The request shall include the 
following: 

I. A request, signed by an officer of the licensee, for 
assignment of racing days; 

2. A statement of the precise nature and extent of the 
assignment requested including the total number of 
racing days requested, the dates within which the 
racing days are to be conducted and the dark days, 
the breed or breeds to be utilized, the type or types 
of racing to be offered, the horse racing facility 
where the racing days are to be conducted, the hours 
of racing, and the projected purse structure. 

3. A detailed statement of how the request meets the 
criteria established in § 2.21 C; and 

4. Any other documentation the licensee deems 
material to ensure a complete understanding of the 
request. 

D. Revision of request. 

A licensee may at anytime request a revision of a 
properly submitted request for racing days for commission 
approval. 

E. Rescission ol racing days. 

The commission may in its discretion rescind one or 
more racing days assigned to a licensee, if the commission 
finds that the licensee has not or will not meet the terms 
of its license. Any days rescinded may be reassigned to 
another licensee. 

§ 2.20. Owner, owner-operator, or operator unlimited 
license application fee. 

An applicant for an owner's, ownerQoperator's, or 
operator's license under § 59.1·375 of the Act must submit 
a nonrefundable application fee to the commission's 
designee at the time of application by a certified check or 
bank drafi to the order of the Commonwealth of Virginia 
in the amount of $10,000 to cover the cost of the 
background investigations mandated by § 59.1-371 of the 
Code of Virginia. In the event the cost of the investigation 
exceeds the $10,000 application fee, the applicant must 
remit the amount of the difference by certified check or 
bank draft within I 0 days after receipt of a bill from the 
commission. 

§ 2.21. Assignment of racing days. 

A. Generally. 
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The commiSSIOn shall promptly consider a request lor 
racing days and assign racing days to a licensee. 

B. Consideration of requests. 

Upon receipt of a request for assignment or revision of 
racing days, the commission shall consider the request at 
its next regular meeting, which is scheduled 15 days after 
receipt of a request, and may, in its discretion, assign the 
racing days as requested, modify the request, deny the 
request, or hold a public hearing pursuant to the following 
procedures. 

I. If the commission deems a hearing is appropriate, 
the commission shall send written notice to the 
licensee and give due notice of the public hearing. 
The notice must include a brief description of the 
request, a statement that persons wishing to participate 
may do so in writing, the time and place of any 
public hearing on the request, and the earliest and 
latest date which the commission may act. 

2. The licensee will be afforded the opportunity to 
make an oral presentation, and the licensee or its 
representative shall be available to answer inquiries 
by the commissioners. 

3. Any affected parties, including horsemen, breeders, 
employees of the licensee, representatives of other 
state and local agencies will be afforded the 
opportunity to make oral presentations. The public 
may be afforded the opportunity to make oral 
presentations and shall be given the opportunity to 
submit written comments. 

4. If, after a request is received, the commission 
determines that additional information from the 
licensee is necessary to fully understand the request, 
the commission shall direct the licensee to submit 
additional information. 

5. If the commission further determines it is necessary 
for a full understanding of a request, the commission 
shall request the licensee or a person submitting 
comments to appear before the commission. The 
commission shall request the appearance in writing at 
least five days in advance. 

6. If a licensee fails to comply with the foregoing, the 
commission may deny the request lor racing days. 

7. A record of the proceedings shall be kept, either by 
electronic means or by court reporter, and the record 
shall be maintained until any time limits !or any 
subsequent court appeals have expired. 

8. Three or more members of the commission are 
sufficient to hear the presentations. If the chairman of 
the commission is not present, the commissioners shall 
choose one from among them to preside over the 
hearing. 
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consider the success and integrity of horse racing; the 
public health and safety, and welfare; public interest, 
necessity and convenience; as well as the following factors: 
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!. The integrity of the licensee; 

2. The financial resources of the licensee; 

3. The ability of the licensee to conduct horse racing, 
including the licensee's facilities, systems, managers, 
and personnel; 

4. Past compliance of the licensee with statutes, 
regulations, and orders regarding horse racing with 
pari~mutuel wagering privileges; 

5. The licensee's market, including area, population, 
and demographics; 

6. The performance of the horse race meeting with 
previously assigned dates; 

7. The impact of the o'8ignment of racing days on the 
economic viability of the horse racing facility 
including attendance and pa1 :-mutuel handle; 

8. The quantity and quality of economic development 
and employment generated; 

9. Commonwealth tax revenues from racing and 
related economic activity; 

I 0. The entertainment and recreation opportunities for 
residents of the Commonwealth; 

II. The breeds of horse racing; 

12. The quality of racing; 

13. The availability and quality of horses; 

!4. The development of horse racing; 

15. The quality of the horse racing facility; 

16. Security; 

17. Purses; 

18. Benefits to Virginia breeders and horse owners; 

19. Stability in racing dates; 

20. Competition among horse racing facilities, other 
racing days and with other providers of entertainment 
and recreation as well as its effects; 

21. The social effects; 
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22. The environmental effects; 

23. Community and government support; 

24. Sentiment of horsemen; and 

25. Any other factors related to the assignment of 
racing days which the commission deems crucial to its 
decision-making as long as the same factors are 
considered with regard to all requests. 

D. Assigning racing days. 

In assigning racing days to a licensee, the commission 
shall designate in writing the total number of racing days 
assigned, the dates within which the racing days are to be 
conducted and dark days, the breed or breeds to be 
utilized, the type or types of racing to be offered, the 
horse racing facility where the racing days will be 
conducted, and the b.ours of racing. 

!. The commission shall approve, deny or give its 
qualified approval to a request for racing days within 
45 days after a public hearing, if a public hearing was 
held on the request. 

2. The commission may, in its discretion, change at 
the beginning of any calendar year the assignment of 
racing days previously made. 

3. The commission shall require a bond with surety or 
within the amount of $1 million or a higher amount 
as the commission may require to cover any 
indebtedness, including but not limited to purses, 
awards to horsemen and moneys due the 
Commonwealth of Virginia, incurred by the licensee. 

E. Denial of request final. 

The denial of a request by the commission shall be final 
unless appealed by the licensee under the provisions of 
these regulations. 

§ 2.22. Payment of owner and operator license fee. 

An owner's or operator's license becomes effective upon 
the receipt by the commission of a certified check or 
bank draft to the order of the Commonwealth of Virginia 
in the amount of license fees and is suspended if the 
license fee is not received on or before the specified 
dates: 

1. Owner's license: A nonrefundable fee of $5,000 per 
year due and payable within 10 days of the original 
license being issued and on or before January 1 of 
each succeeding year. 

2. Operator's license: A nonrefundable fee of $100 
times the number of racing days awarded in the 
annual application for racing days due and payable on 
or before January 1 of each year. 

§ 2.23. Transfer or acquisition of interest in owner's, 
owner-operator's or operator's license. 

A. Generally. 

A licensee already holding a limited or unlimited 
owner's, owner-operator's or operator's license may apply 
to the commission to transfer its race meet or meetings to 
that of another horse racing facility already licensed by 
the commission. 

B. Requirements for transfer of racing days. 

The licensee shall apply to the commission in writing 
requesting the transfer of its racing days to that of 
another licensee staling: 

I. The reason for the transfer; 

2. Why the transfer will provide for the promotion, 
sustenance, and growth of horse racing and breeding, 
in a manner consistent with the health, safety, and 
welfare of the Commonwealth of Virginia; 

3. Why the transfer will maintain horse racing in the 
Commonwealth of the highest quality, and free of any 
corrupt, incompetent, dishonest, or unprincipled 
practices and maintain complete honesty and integrity; 

4. Why the transfer will not adversely affect the 
operation of any other horse racing facility licensed 
by the commission; 

5. That the transfer has been expressly consented to 
by the licensee to which tbe transfer is to be made; 

6. That all licensees agree to be bound by the 
regulations and requirements placed upon it by the 
commission before tbe application for the transfer was 
submitted; and 

7. That all licensees to whom racing days are to be 
transferred, have paid all and any applicable license 
fees for the conduct of horse racing, with pari-mutuel 
wagering privileges, at the particular facility or place 
for holding races on which the racing is to be 
conducted. 

C. Consideration by commission. 

The commission will take into account the statement 
submitted by the licensee and any other testimony or 
documentation that it deems material before approving or 
denying the request for transfer of a license. The 
commission shall act on the application within 60 days of 
receipt. 

D. Acquiring an interest. 

Any person desiring to become a partner, member o.r 
principal stockholder of any licensee shall apply to th· 
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commission for approval of acquiring an interest in the 
license. 

1. The applicant shall meet all of the requirements 
imposed by the commission for licensure as owners or 
operators, as specified in §§ 2.1 through 2.17 of these 
regulations. 

2. The commission shall consider the application and 
if the commission finds that acquisition would be 
detrimental to the public interest, to the honesty and 
integrity or racing, of its reputation, the application 
shall be denied. 

3. The commission shall act on the application within 
60 days of receipt. 

§ 2.24. Appeals af <!eaia!, !Hie, sus~ensiaa "" re•teeatiea af 
lJeease, (Repealed). 

It GeaePally. 

Aft applieaat woo is <leftietl a lleeftse may aweaJ lite 
eemmisslaa's aeeisiaa l>y re~aestiag a l>eariRg oo tile 
lieeasiag aeli6lr. A lieeasee wll6se lleeftse is reval•ed, 
wll6se lleeftse is <leRietl fer reaewal, wll6se feltll8sl is 
<leftietl fer lraasle<, "" woo is liROO "" suspea<leEI, may 
aweaJ lite eemmissian's deeisiaa l>y re~esliRg a lleSFiag 
oo lite lleensiag aeli6lr. 

'&. l!eariags te eaRfoFm te Admiaistrali';e Praeess Ae!o 

'Hie eenauel af lleeftse aweaJ lieariags will eeafarm Ia 
lite ~revisieHs af Arlie!e 6 (9 6.1!:11 et se<t-7 of Chapter 
tl4 af 'fi!!e 9 fOlaliRg Ia C8se IleeisiORS. 

l-o Aft iftl.tlal l>eariRg eaHsisliag af oo iolermal fBel 
lladlag j>f6eeSS will lle eeaduete<l l>y lite m<eeuti·;e 
seeFelary Ia jll'i¥ele Ia ellempt Ia resolve lite tsffi!e Ia 
lite salislee!iaa sf lite ~ if>Yalvea. 

:;!, H oo llj>f>eal is aet reselveEI llifflllgl> lite !afermal 
fBel lladlag praeess, a forma! l>eariRg will lle 
caRaueted 1>y lite commission Ia j>Ulslie, 'Hie 
eemmissiaa will tfteD issHe its deeisiea oo the ea5e7 

&. Bjl!lft reeelj>l sf lite eemmissim>'s deeisioB oo lite 
ease; lite appellant may etaet Ia jlRfSUe eetffi aelioo Ia 
aeeardaB:ee wHh tfte JJFevisieBs ef the AdffiiHist:rative 
Preeess Ael fAPAt relellag Ia eetffi ~ 

Bfl"" Peeeiviag a aetlee - fi7 oo appliealioa fer "" 
lite reaewal af a lleeftse lias l>eeft <leftietl l>y lite 
eemmissian, "" fH1 lite eammissiaa lalaBds Ia "" lias 
BlfeBdy lallea aelioo Ia !Hie, saspead, SF revolle a elH'feftt 
Heease; lite applieaal "" l!ee>mee may aweaJ Ia wffilag 
fer a l>eariRg oo lite lieeasiRg aeli6lr. 'Hie aweaJ sl>Bll lle 
submitted - ;w <1oys af reeelj>l af lite ftellee af lite 
jeeasiag aeli6lr. 
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l-o Reecipt sf SRtd aetlee is peesamea Ia l>ove lallea 
j}laee aet later tli!lft lite llitr<l day lellawing mailillg af 
lite aetlee Ia lite last l>oowR a<1<1ress af lite applieaRt 
"" licensee. H lite llitr<l day !ells ~ a day oo 
- fRRil is aet aeliverea By lite Yffiled Slates 
Pt>stat Sewiee, lite aetlee is pFesumed Ia l>ove l>eeft 
reeeive<l oo lite ftOlsl llasiHess dey, 'Hie !!JRsl l>oowR 
a<l<lress" meoos lite atl<lress sllewa oo lite appliea!iaa 
sf oo B:fll3lieaHt & lieeRBee. 

l-o Aft aweaJ Ia lle see! 1>y ee!'!i!iea fRRil sl>Bll lle 
addressed to; 

Elleea!i·;e Seeretary 
Vir-ginia Rfteiftg Cemmissien 
Pest - l3<H< lHil 
RieftmaHel, ViFgiaia m9S 

:;!, Aft llj>f>eal Ia 00 HRHH ae!iverea sl>Bll 00 ae!ivere<! 
!&. 

Elfee"tive See•etary 
VirgiHia Raeiftg Cammissiaa 
'100 East Franklin street 
H-!l> FlaSF 
RielimeB:d, Virginia 2-3m 

& An aweaJ <leliverell 1>y - "" l>y ee!'!ifiea mnH 
will lle limely 8!lly tl received at lite mota afliee sf 
lite eommissiaa l>y 5 !Hfr. oo "" lleia!'e lite date 
preseril>ea. 

+. Delivery te etheF Virgiaia Raeffig Cammissiaa 
af!iees SF allier eemmissien pei'Saaael SF el!ieials l>y 
- SF l>y moH is aet e!!eetive. 

5, 'Hie appellant assames lull res~a!ltlibilily fer lite 
mellia<l ellesea Ia lila lite aetlee af llflll86h 

&. fooleal of ajlj>ellt 

'Hie aweaJ - -
1-, 'Hie aeeisien af lite eemmissiea wffielt is belHg 
ap~eoled; 

&. Any additional in!anaatiaa lite appellaat may wisl> 
Ia laelutle eaaeerniag lite ajlj>ellt 

F, Proee<lures fer een<laeling ialarmol iRel lladlag 
hearings. 

'Hie eKeeative seeretary will eeaduel oo ia~erme! iRel 
lladlag l>eariRg will> lite appellaat fer lite pu•pase sf 
reselviag lite lieensiag aelioo at lssl!e, 

l-o 'Hie eKeealive seerelary will liBl<l lite l>eariRg oo 
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saoo llS ~eooible ffilt Bet lftlep !haft 00 <lays afteto !II€ 
8jlJleal is ffie<h A oo!iee se!!iftg ellt !II€ l>eaFiilg <kite, 
lime 8lld laea!ioa wiH be seft! t& !II€ appellaftt at leftS!, 
HI <lays ilefet'e !II€ aay set fuf !II€ lieariag. 

'/;, All in!oFmal heariags sllall be bel<! at !II€ IBBia 
&ffiee ef file VifgiBia Reeffig Csmmissien. 

&- 'File heariHgs sllall be ift!of!Bal. 'l'ftey sllall Bet lie 
6jleR ta !II€ ~ 

"' 'File hearings ftlftY be elee!Penieally reeonlea. 'File 
reeoF<IiBgs wiH be lrejl! elltli aey lime liiBiis fuf aey 
Sllbseijeeft! 8jlj}eftls lm¥e ""Pired. 

&: A eetift re~erier ft'iftY be tiSeft: ~ eetift retteFteF 
s11a11 be ~ ey !II€ jlefSeft w1>o •e~uestea lliflt H 
!II€ appellaAt eleels ta lm¥e a eoort re~oF!er, a 
t•anseri~t sllall lie provided ta !II€ eommiooio11. 'File 
trallSePipt sllall l>eeaffte paF! at !II€ eommiooloa's 
I eeard.s. 

"' 'File appellaat ftlftY awear iR jlefSeft M fftiiY be 
represeatea ey eouaset t& preseR! llis lae1>l; 
argumeat OF l'f<)at iR !II€ matter t& be beard 8lld 
fftiiY !'e<jftOS! atfter jlRF!les t& !lf'I'CIIF t& preseRt 
teslimaay. 

<h 'File eammissien wiH preseRt lis !ll6ts iR !II€ ellSC 

- fftiiY !'e<jftOS! atfter jlRF!les t& !lf'I'CIIF t& preseRt 
testimefty. 

"' !)aestiaas ftlftY be llSlied ey aey at !II€ jlRF!les at 
aey lime durtag !II€ preseatntioa at iafor!BfitiOR 
Sl!lljeet ta !II€ exeeutive seeretnry's p•ecegative t& 
regulate !II€ 6f<!er at preseatatiae iR a manaer 
- SCf'\'€9 !II€ iatefest at fuifly flevelopiag !II€ 
!ll6tuat bael<grauall at !II€ ft!'l't'!lk 

fo 'File e!feeutive seeretary ft1ftY Olreltide iafecmatloR 
at aey lime - be l!elieves is Bet germane OF 
- !'ejlea!s ia!ormntien reeeP<'eEI. 

!lo 'File eJ£eeuti•;e seere!ary sllall <1ee1ore !II€ l>eaFiilg 
completed wbe!t l!atl! porites lm¥e fiaiskea 
presenting tfteH: iafermatien. 

It ~lormal!y, !II€ e!feeutive seeretary sl!atl isSIIe ftis 
deeislen witiHn l5 <lays afteto !II€ eanelHsioa at "" 
ia!of!Bal lieaf'iag. However, fuf a l>eaFiilg wl!ll a 
eoort FepoF!eF, !II€ e!feeullve seeretary sllall isSIIe 
llis deeision witiHn l5 <lays afteto reeeip! at !II€ 
(F8898Fi~t at !II€ hearing. 'Ffte aeeisiOR wffi be iR tfte. 
!6f'm at a letteP t& !II€ a~pellaat SHmmacigiftg !II€ 
ellSC 8lld se!!iftg ellt llis aeeisioa 611 !II€ Hlll!ter. 'l'be­
Eieeislaa wlll be seft! t& !II€ appellaft! ey eertifiea 
fftftH; ret1tm reeeip! re~estea. 

(To t'.j>jleal t& eommissiea fuf lleaFiBg. 

Aftep reeeiviag the eHeeaUve seeretaey's aeeisiaa ett the 

informal 8eari11g, !II€ ap~ellant fftiiY eleet t& 8jlJleal t& tfte. 
eommiooiea fuf a format l>eaFiilg "" !II€ lieeasiag aett&!r. 
'File 8jlJleal sllall boo 

h Sl!bmitte<l iR wf'iliRg witiHn l5 <lays at reeeip! at 
!II€ exeeutive secretary's aeeisioa "" !II€ iafaf!Bal 
beariag; 

"' Au aweat seft! ey eertille<l mat! sllall be 
aaaresse<l W. 

E*eelf!h e Secretary 
Virginia RaeiRg CommiBsioB 
PasteH!eeBa!f~ 
RiehmoRd, ¥A ~ 

b; Aft BM3eal ta be haaG: delP:erea shaH Be Eleli"Jerea 
!&; 

ExeeHiive Seeretary 
Virginia Raeiftg Cammissies 
'100 East FFaal<lia street 
Htk Fleor 
RiehmaB!I, ¥A ~ 

'/;, 'File """*' ~reeeaures iR f ~ B; fer filiRg !II€ 

origiRat - aweat govern !II€ filiRg at !II€ -
at 8jlJleal at !II€ eJ<eeHti•;e seeretary's deeisioa t& !II€ 
eemmissiaa. 

1r. 'File aeeisioB at !II€ eKeeutl?e seeFetary - is 
betag ap~eale<i; 

e, Aliy a!laitieaal iRfOFma!iSR !II€ appellaft! fftiiY 
wisk t& iRelutle eoaeeraiag !II€ ft!'l't'!lk 

It Praeellures fer eaadeetiag fufmat lieeasiug keariags. 

'File eammlsstaB sllall eaadHet a format l>eaFiilg witiHn 
46 <lays at reeeip! at an aweat aa a lieeasiag aett&!r. 

h 'l'kree OF more memkers at !II€ eommissioa are 
sHIIleieat t& bear "" ft!'l't'!lk H !II€ eliaif!BRB at !II€ 
eommiooioa is Bet pceseft!, !II€ members preseR! sllall 
elloese """ ...,... UIBfiftg !bem !o jiFCsi<le """"' !II€ 
heariBg. 

~ EJ:e eh:airmaa ef the eam.missiaa, at ftis d:iserettea, 
fftiiY <ieslgaate an ad lioe eammi!!ee at !II€ 
eammiooias t& bear lieeasiRg 8jlj}eftls 8lld Bet aa lis 
beftatf, Stieli eommi!iee sllall lm¥e at leftS!, !llree 
memaers w1>o wiH bear !II€ aweat aa bekaH at !II€ 
eemmissiea. H Hie eb:airmaR 6f the eemmissiaa is oot 
prese11t, !II€ memkers at !II€ ad lioe eammittee sllall 
elloese """ ...,... UIBfiftg !bem !o jiFCsi<le """"' !II€ 
hearing. 
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<1o H lillY eamm•ss•e~>er ae!ermiaes !!Ia! 1>e !>as a 
eeffillef &! iffierest "" paleatial eanllie!, !!Ia! 
eammissiaR memeer sllall 881 !al>e p&! !ft !i>e 
l!eariag. Ia !i>e <Well! &! S1ie!r a ais~~alifieft!ioo oo a 
sH:hesmmittee, tfte esmmissi:en eh:airmas sftaH ~ 
aa aa 1>ea s~bsti!ftle f6i' !i>e llearing. 

+. A Ra!!ee se!tiag !i>e l>ear!ftg dele; !iffie; aa6 laealiaa 
sllall l>e soot !ft !i>e apjlellaal a! leas! M <lays l>ef6i'e 
!i>e <ley se! f6i' !i>e lleariag. All l!eaFiags will lie i>ekl 
a! !i>e mala eHiee &! !i>e Virgiaia Rae!ftg Cammissiaa, 
llilless !i>e eemmissie11 6eeiEles alherwise. 

lh 'l'lie lleariags sllall lie ean<l~eled !ft aeearaaaee wHir 
pravlsieas &! !i>e Virgiaia A<lmiaistra!ive Precess Ael 
~ 'l'lie l!eariags sllall lie ft!lCII te !i>e j)lllllie, 

a, 'l'lie llea<iags sllall lie eleel<aaieally reear<le<l aaa 
!i>e reeeFdlags will lie liejll l!a!H lillY time Hmils fflF. 
lillY s~bseijuent eoori lljljleals IHwe cJ<jlired. 

lr. A eoori FC~after may i>e asC<h 'l'lie eoori FCjlaFIOF 
sllall 1>e jla!d by !i>e jlefOOft wli& re~esle<l lHf&. H 
!i>e ap~ellaa! eleels te IHwe a eoori Feparier, a 
lraaseri!ll sllall 1>e previae!! te tl!e eemmissiea. 'l'lie 
traaseript sllall became !""'~ &! tl!e eammissiaR's 
reearfls. 

e, 'l'lie pravisiaRS &! ft 9 6.11:12 ti!Fat!gb 9 6.11:11 &! 
tl!e A<!mlaistra!i·;e Precess Ael tAPA+ sllall llflj)!y 
wHir """"""* !e tl!e l'tgB!s aa6 FCSjl6RSibililiCS &! !i>e 
ft!l!'Cllaat aa6 &! !i>e eammissiea. 

t Deeisisn By eemmissiea. 

Normally, !i>e eemmissiaa will iss!le its wfi.l!ea aeeisiea 
wH!r!ft ;M. <lays &! !i>e eaaelusiaa &! tl!e lleariag. However, 
f6i' a l>e6i'!ftg wHir a eoori rep after, tl!e eammissian will 
iss!le its wfi.l!ea aeeisiaR wH!r!ft * <lays a! reeeijlt a! !i>e 
IFaRSeript a! !i>e l!eariag. 

h A e8JlY &! !i>e eammissiaH's wfi.l!ea deeisiaft will 1>e 
soot te tl!e appellaat by eef!Hied mail, re!erH reeeijlt 
re~ueslea. 'l'lie erigiaal W>itteft aeeisiaft sllall lie 
Fe!eiae<l by tl!e eemmissiea aa6 l!eeeme a p&! a! !i>e 
ease file, 

lh 'l'lie wfi.l!ea <leeisiaB will eaB!ein: 

1r. A stalemelll &! !i>e l'aets !e lie eal!e<l; "Finding &! 
~ 

lr. A statemeat &! ea~>elHsioftS te lie ea!!e<l 
"eaBelusia!ls" aa6 te l!!e!ft<l.e ftS muel! <lelatl as !i>e 
eemraissiaa l'aets Is aeeessary te se! eat tl!e """'*""" 
aaa l!esie f6i' its aeeisiaBs; aa<1 

e, A statemeat, te 1>e ea!!e<l "Deeisiea aaa ~ 
wl!ffll! se!s 881 tl!e eammissiea's <leeisiea aa6 6i'd6i' 
te tl!e-
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PART Ill. 
PARI-MUTUEL WAGERING. 

§ 3.1. Generally. 

All permitted wagering shall be under a pari-mutuel 
wagering system whereby the holders of winning tickets 
divide the total amount wagered, less retainage, in 
proportion to the sums they have wagered individually. All 
other systems of wagering other than pari-mutuel, e.g., 
bookmaking and auction-pool selling, are prohibited and 
any person participating or attempting to participate in 
prohibited wagering shall be excluded from the enclosure. 

A. Persons under the age of 18 are prohibited from 
wagering. 

No person under the age of 18 shall be permitted by 
any licensee to purchase or cash a pari-mutuel ticket. No 
employee of the licensee shall knowingly sell or cash any 
pari-mutuel ticket for a person under the age of 18. 

B. Posted order of finish. 

Payment of valid pari-mutuel tickets shall be made on 
the basis of the order of finish as posted on the infield 
results board and declared "official" by the stewards. Any 
subsequent change in the order of finish or award of 
purse money as may result from a ruling by the stewards 
or commission shall in no way affect the pari-mutuel 
payout. 

Payments will be made only on the first three horses 
passing the finish line according to the official order of 
finish, except in the case of a dead heat for show, in 
which case payments will be made on the horses involved 
in the dead heat. 

C. Errors in payment. 

The licensee shall be responsible for the correctness of 
all payouts posted as "official" on the infield results board. 
If an error is made in posting the payout figures on the 
infield results board, and discovered before any tickets are 
cashed, the error may be corrected accompanied by a 
public address announcement, and only the correct 
amounts shall be used in the payout, irrespective of the 
initial error on the infield results board. 
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I. The licensee shall compare the two independent 
final pool totals and payouts calculated by the 
totalizator prior to posting them on the infield results 
board. In the event of a discrepancy between the two 
sets of pool totals and payouts and the inability of the 
totalizator to determine which of the sets is correct, 
the highest pool total and payouts shall be used. 

2. If an error is made in posting the payout figures on 
the infield results board and discovered after tickets 
have been cashed, where the public is underpaid, the 
amount of the underpayment shall be added to the 
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same pool immediately following. Where the public is 
overpaid, the amount of the overpayment shall be 
absorbed by the licensee. 

3. If any underpayment is discovered after the close 
of the horse race meeting or an opportunity does not 
exist to add the amount of the underpayment to the 
same pool, the total underpayment shall be paid to 
the Commonwealth of Virginia in a manner prescribed 
by the commission. 

D. Minimum wagers. 

Tbe minimum wager for straight wagering shall be 
$2.00. The mlftimum wager for multiple wagering shall be 
$1.00. 

E. Minimum payouts. 

The licensee shall pay to the holder of any ticket 
entitling the holder to participate in the distribution of a 
pari-mutuel pool the amount wagered by the holder plus a 
minimum profit of 5.0%. If such a payout creates a 
deficiency in the pari-mutuel pool, the licensee shall make 
up the deficiency from its share of the pari-mutuel 
wagering. 

The licensee, with the approval of the stewards, may 
bar wagering on a horse or entry in any or all pari-mutuel 
pools in a stakes race, handicap, futurity or other special 
event where the licensee has good and sufficient reason to 
believe that accepting wagers on the horse or entry may 
result in a deficiency or minus pool. The decision to bar 
wagering on a horse or entry shall be announced publicly 
before wagers are accepted on that race. 

F. Posting of regulations. 

Part !I! of these regulations shall be posted for the 
benefit of the public in not less than two places in the 
wagering areas of the enclosure and a general explanation 
shall be printed in the daily program. 

The pari-mutuel regulations posted in the wagering areas 
or a general explanation printed in the daily program 
shall be preceded by the following statement: 

"All payouts by the pari-mutuel departments of horse 
race meetings licensed by the Virginia Racing 
Commission are subject to the regulations of the 
United States Government, the Internal Revenue 
Service, and applicable statutes of the Commonwealth 
of Virginia." 

G. Identification of holder. 

The licensee shall require positive identification of a 
holder of a valid winning pari-mutuel ticket before the 
payment when, in the stewards' discretion, circumstances 
warrant this action. 

§ 3.2. Request for types of pari-mutuel pools. 

A. Generally. 

Each licensee shall submit a request in writing to the 
commission for approval of the types of pari-mutuel 
wagering pools that are to be offered to the public during 
the horse race meeting. The request for approval of types 
of pari-mutuel wagering pools shall be submitted to the 
commission in writing no less than 90 days before the 
scheduled opening day of the horse race meeting. 

B. Where to file request. 

The licensee shall submit the request in writing to the 
main office of the commission. 

l. A request to be sent by certified mail shall be 
addressed to: 

Executive Secretary 
Virginia Racing Commission 
Post Office Box ll23 
Richmond, VA 23208 

2. A request to be hand-delivered shall be delivered 
to: 

Executive Secretary 
Virginia Racing Commission 
700 East Franklin Street 
11th Floor 
Richmond, VA 23219 

3. A request delivered by hand or by certified mail 
will be timely only if received at the main office of 
the commission by 5 p.m. on or before the date 
prescribed. 

4. Delivery to other than the commission's main office 
or to commission personnel by hand or by mail is not 
acceptable. 

5. The licensee assumes full responsibility for the 
method chosen to deliver the request. 

C. Content of request. 

The licensee's request in writing shall include a 
statement of how the request will provide for the 
promotion, sustenance and growth of a native industry, in 
a manner consistent with the health, safety and welfare of 
the people, except that the commission, in its discretion, 
may waive the foregoing. The request shall include the 
following: 

1. A signed request for approval of pari-mutuel pools; 

2. A statement of the precise nature and extent of 
pools requested, specifying the type of pari-mutuel 
wagering pools and their placement in the program; 
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3. A detailed statement of how the request meets each 
of the criteria in subsection C of § 3.3; and 

4. Any other documentation the licensee deems 
necessary to ensure a complete understanding of the 
request. 

D. Revision of request. 

A licensee may make a revision of a properly submitted 
request for types of pari-mutuel wagering pools. 

§ 3.3. Approval of types of pari-mutuel wagering pools. 

A. Generally. 

The commission shall promptly consider a request for 
types of pari-mutuel wagering pools. 

B. Consideration of requests. 

Upon receipt of a request for approval or modification 
of types of pari-mutuel wagering pools, the commission 
shall consider the request at its next regularly scheduled 
meeting, and may, in its discretion, approve the types of 
pari-mutuel wagering pools as requested, modify the 
request, deny the request, or hold a public hearing 
pursuant to the following procedures: 

1. If the commission deems a public hearing is 
appropriate, the commission shall send written notice 
of the request to all persons interested in participating 
in the public hearing. The notice must include a brief 
description of the request, a statement that persons 
wishing to comment may do so in writing, the time, 
and place of any public hearing on the request, and 
the earliest and latest date which the commission may 
act. 

2. The licensee will be afforded the opportunity to 
make an oral presentation, and the licensee or its 
representative shall be available to answer inquiries 
by the commissioners. 

3. Any affected parties, including horsemen, breeders, 
employees of the licensee, representatives of other 
state and local agencies, and the public will be 
afforded the opportunity to make oral presentations. 

4. If, after a request is received, the commission 
determines that additional information from the 
licensee is necessary to fully understand the request, 
the commission shall direct the applicant to submit 
the additional information. 

5. If the commission further determines it is necessary 
for a full understanding of a request, the commission 
shall request the licensee or a person submitting 
comments to appear before the commission. The 
commission shall request the appearance in writing at 
least five days in advance. 
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6. If a licensee fails to comply with the foregoing, the 
commission may deny the request for the types of 
pari-mutuel wagering pools. 

7. A record of the proceedings shall be kept, either by 
electronic means or by court reporter, and the record 
shall be maintained until any time limits lor any 
subsequent court appeals have expired. 

8. Three or more members of the commission are 
sufficient to hear the presentations. If the chairman of 
the commission is not present, the commissioners shall 
choose one !rom among them to preside over the 
meeting. 

C. Criteria lor approval of types of pari-mutuel wagering 
pools. 

The commission, in making its determination, must 
consider the success and integrity of horse racing; the 
public health and safety, and welfare; public interest, 
necessity, and convenience; as well as the following 
factors: 

I. The integrity of the licensee; 

2. The financial strength of the licensee; 

3. The ability of the licensee to operate a racetrack 
and conduct horse racing, including the licensee's 
facilities, systems, policymakers, managers, and 
personnel; 

4. Past compliance of the licensee with statutes, 
regulations, and orders regarding pari-mutuel horse 
racing; 

5. The licensee's market, including area, population, 
and demographics; 

6. The performance of the horse racing facility with 
previously approved pari-mutuel pools; 

7. The impact approving the pari-mutuel pool will 
have on the economic viability of the horse race 
meeting, including attendance and handle; 

8. The quantity and quality of economic activity and 
employment generated; 

9. Commonwealth of Virginia tax revenues from racing 
and related economic activity; 

10. The entertainment and recreational opportunities 
for Virginia citizens; 

II. The variety of racing; 

12. The quality ol racing; 

13. The availability and quality of horses; 
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14. The development of horse racing; 

15. The quality of the horse racing facility; 

16. Security; 

17. Purses; 

18. Benefits to Virginia breeders and horse owners; 

19. Competition among licensees and with other 
providers of entertainment. and recreation as wen as 
its effects; 

20. Social. effects; 

21. Community and government support; 

22. Sentiment of horsemen; and 

23. Any factors related to the types of pari-mutuel 
wagering pools which the commission deems crucial to 
its decision-making as long as the same factors are 
considered with regard to all horse race meetings. 

D. Approving types of parti-mutuel pools. 

The commission shall approve, deny or give its qualified 
approval to a request for types of pari-mutuel wagering 
pools within 45 days after a public hearing, if a public 
hearing is held. 

E. Denial of request final. 

The denial of a request by the commission shall be final 
unless appealed by the licensee under the provisions of 
these regulations. 

§ 3.4. Pari-mutuel tickets. 

A. Generally. 

A valid pari-mutuel ticket is evidence of a contribution 
to the pari-mutuel pool operated by the licensee and is 
evidence of the obligation of the licensee to pay to the 
holder the portion of the distributable amount of the 
pari-mutuel pool as is represented by the ticket. The 
licensee shall cash all valid unmutilated winning tickets 
when they are presented for payment within 60 days of 
the date of their purchase. 

B. Valid pari-mutuel tickets. 

To be deemed a valid pari-mutuel ticket, the ticket must 
have been issued by a pari-mutuel ticket machine operated 
by the licensee and recorded as a ticket entitled to a 
share of the pari-mutuel pool, and contain imprinted 
information as to: 

l. The name of the horse racing facility; 

2. The date of the wagering transaction; 

3. A unique identifying number or code; 

4. The race number for which the pool is conducted; 

5. The type or types of wager or wagers represented; 

6. The number or numbers representing the wagering 
interests for which the wager is recorded; and 

7. The amount or amounts of the contributions to the 
pari-mutuel pool or pools for which the ticket is 
evidence. 

C. Incorrect ticket issuance. 

Any claim by a person that he has been issued a ticket 
other than that which he requested, must be made before 
the person leaves the window and before the totalizator is 
locked. 

E. Invalid claims. 

After purchasing a ticket and after leaving a ticket 
window, a person shall not be entitled to make a claim 
for an incorrect ticket or claim refund or payment for 
tickets discarded, lost or destroyed or mutilated beyond 
identification. 

F. Identification of tickets. 

The responsibility for identifying valid pari-mutuel 
tickets rests with the licensee. 

G. Limits on cashing tickets. 

Payment on valid pari-mutuel tickets, including tickets 
where refunds are ordered, shall be made only upon 
presentation and surrender of valid pari-mutuel tickets to 
the licensee within 60 days after the purchase of the 
ticket. Failure to present any valid pari-mutuel ticket to 
the licensee within 60 days after the purchase of the 
ticket shall constitute a waiver of the right to payment. 

§ 3.5. Operations of the mutuel department. 

A. Generally. 

Each licensee shall strive to keep the daily program of 
racing progressing as expeditiously as possible with due 
regard for the health, safety, and comfort of the public 
and participants. The licensee shall provide a sufficient 
number of mutuel windows and clerks so that the public 
will be conveniently accommodated. 

B. Post time. 

Post time for the first race on each racing day shall be 
approved by the commission upon written request by the 
licensee. Post time for subsequent races on the sam 
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program shall be fixed by the mutuel manager. 

1. Where heat racing is utilized in harness racing, the 
time between separate heats of a single race shall not 
be less than 40 minutes. 

C. Termination of wagering. 

The pari-mutuel machines shall be locked by a steward 
immediately upon the start of the race through an 
electrical control In the stewards' stand or before the start 
of a race through a method subject to the approval of the 
commission. 

D. Unwarranted delays. 

If the start of the race is delayed two minutes or more 
beyond the official post time, as shown on the infield 
results board, for no good reason, the stewards may, in 
their discretion, lock the ticket -issuing machines. 

E. Commencement of wagering. 

Mutuel windows shall open no less than 30 minutes 
before the first race. Cashing of tickets shall begin, and 
selling shall resume, as soon as possible after the official 
results of a race have been posted on the infield results 
board. 

F. Interruptions of wagering. 

If, for any reason, including a malfunction of the 
totalizator, the ticket-issuing machines are locked during 
the wagering on a race before the start, they shall remain 
locked until after the race. Wagering shall cease on that 
race, and the payout for that race shall be computed on 
the sums then wagered in each pool. However, in the 
event the ticket-issuing machines are inadvertently locked 
through some human error or mechanical problem, the 
ticket-issuing machines shall be reopened only on the 
approval of the stewards, if the system balances when it is 
again operational. 

G. Conclusion of wagering. 

No pari-mutuel tickets may be sold after the totalizator 
has been locked, and the licensee shall not be responsible 
for pari-mutuel ticket sales entered into but not completed 
by issuance of a ticket before the totalizator has been 
locked. 

H. Designated windows. 

No pari-mutuel tickets shall be sold except by the 
licensee, and pari-mutuel tickets shall only be sold at 
regular windows properly designated by signs and 
freestanding self-service ticket issuing machines. 

I. Compliance with tax regulations. 

All payouts on winning tickets shall be subject to 
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withholding of federal and state taxes when the amount of 
the payout exceeds the dollar threshold set by the U.S. 
Internal Revenue Service. In those cases where the 
payouts require identification and deduction of withholding 
taxes prior to cashing pari-mutuel tickets to holders, the 
licensee shall comply with the applicable regulations of 
the Internal Revenue Service and the statutes of the 
Commonwealth of Virginia requiring identification and 
deduction of withholding taxes. 

J. Emergency situations. 

If any emergency arises in connection with the 
operation of the mutuel department and the emergency is 
not covered by these regulations and an immediate 
decision is necessary, the mutuel manager shall make the 
decision, and make a prompt report of the facts to the 
stewards and the commission. 

§ 3.6. Wagering interests. 

A. Generally. 

The licensee shall be responsible for the coupling of 
horses for wagering purposes in accordance with these 
regulations and shall provide wagering opportunities in 
accordance with the success and integrity of horse racing 
as well as the public interest. 

B. Coupled entries. 

When two or more horses run in a race and are 
coupled for wagering purposes, a wager on one of the 
horses shall be a wager on all of them. The horses so 
coupled are called "an entry." 

C. Mutuel field. 

When the individual horses competing in a race exceed 
the numbering capacity of the infield results board, the 
highest numbered horses within the capacity of the infield 
results board and all horses of a higher number shall be 
grouped together and called the "mutuel field," and a 
wager on one of them shall be a wager on all of them. 

D. Straight wagering opportunities. 

Unless the commission approves a prior written request 
from a licensee to alter wagering opportunities for a 
specific race, the licensee shall offer: 
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I. Win, place, and show wagering on all scheduled 
races that include six or more wagering interests; 

2. If horses representing five or fewer wagering 
interests are scheduled to start in a race, then the 
licensee may prohibit show wagering on that race; and 

3. If horses representing four or fewer wagering 
interests are scheduled to start in a race, then the 
licensee may prohibit place wagering as well as show 
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wagering. 

E. Trifecta wagering opportunities. 

Trifecta wagering shall not be scheduled on a race 
unless at least six wagering interests are programmed. In 
the event of a horse being excused by the stewards, 
trifecta wagering on a race in which five wagering 
interests remain is permissible. However, there shall be no 
trifecta wagering on any race with less than five wagering 
interests. 

F. Perfecta or quinella wagering opportunities. 

Perfecta 01:.. quinella wagering shall not be scheduled on 
a race unless at least five wagering interests are 
programmed. In the event of a horse being excused by the 
stewards, perfecta or quinella wagering on a race in which 
four wagering interests remain is permissible, if perfecta 
or quinella wagering on the race had begun before the 
stewards excused the horse. There shall be no per!ecta or 
quinella wagering on any race with less than four 
wagering interests. 

G. Extraordinary circumstances. 

In extraordinary circumstances, discretion is vested in 
the stewards to cancel any trifecta, perfecta, quinella, or 
any other multiple wager pool, and assign multiple 
wagering pools to other races when the stewards believe it 
would best maintain in horse racing complete honesty and 
integrity. 

H. Stake races and special events. 

In the case of stake races, handicaps, futurities, and 
other special events, the licensee may offer any straight 
and multiple wagering pools regardless of the number of 
wagering interest upon submission of a request in writing 
to the commission and approval from the commission. 

§ 3. 7. Straight wagering. 

A. Generally. 

Win, place, and show pari-mutuel wagering pools shall 
be considered "straight wagering." In any race, the win, 
place, and show pools are treated separately, and the 
distribution of the profits are calculated independently of 
each other. The "net pool" to be distributed as profit shall 
be all sums wagered in the pool, tess retainage and 
breakage, as defined elsewhere in these rules. 

B. Win pools. 

The amount wagered to win on the horse or wagering 
interest which finished first is deducted from the net pool 
and the balance which remains is profit. The profit is 
divided by the amount wagered on the horse or wagering 
interest finishing firs~ this quotient being the profit per 
dollar wagered to win. The return to the holder includes 

the amount wagered and the profit. In addition, the 
following provisions apply to win pools: 

1. If there is a dead heat for first involving two 
horses of two different wagering interests, the net win 
pool shall be distributed as if it were a place pool. If 
the dead heat involves horses of three wagering 
interests, the net win pool is distributed as if it were 
a show pool; and 

2. If no win ticket is sold on the horse which finishes 
first, then the net win pool is distributed to the 
holders of win tickets on the horse or wagering 
interest finishing second. If no such ticket is sold, then 
the licensee shall make a prompt refund. 

C. Place pools. 

The amounts wagered to place on the first two horses to 
finish are deducted from the net place pool and the 
balance which remains is profit. The profit is divided into 
two equal amounts; one-half of the profit is divided by the 
amount wagered to place on the first finisher, this quotient 
being the profit per dollar wagered to place on the first 
finisher; and one-half of the profit is divided by the 
amount wagered to place on the second finisher, this 
quotient being the profit per dollar wagered to place on 
the second finisher. The return to the holder includes the 
amount wagered and the profit. 

1. If there is a dead heat for first between horses 
representing the same wagering interest, the net place 
pool is distributed as if it were a win pool. If the 
dead heat is between horses representing two different 
wagering interests, the place pool is distributed as if 
one wagering interest finished first and the other 
finished second. If the dead heat is among horses 
representing three different wagering interests, the net 
place pool is distributed as if it were a show pool. 

2. If there is a dead heat !or second between horses 
representing the same wagering interest, the net place 
pool is distributed as if no dead heat occurred. II the 
dead heat for second is between horses representing 
two or more wagering interests, the net place pool is 
divided in half, with one-half allocated to the horse 
finishing first and the other one-half divided equally 
so as to allocate one-fourth of the net place pool for 
wagers to place on each of the two horses finishing in 
a dead heat for second, or one-sixth of the net place 
pool for wagers to place on each of three horses 
finishing in a dead heat for second. 

3. If the first and second finishers comprise a single 
wagering interest, the net place pool is distributed as 
if it were a win pool. 

4. If no place ticket is sold on a horse which finishes 
first or second, then the horse which finished third 
shall replace that horse in the distribution of wagers 
in the net place pool. If no such ticket is sold, !her 
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the licensee shall make a prompt refund. 

D. Show pools. 

The amounts wagered to show on the first three horses 
to finish are deducted from the net pool to determine the 
profit. The profit is divided into three equal amounts. 
One-third of the net show pool is divided by the amount 
wagered to show on the first finisher, the quotient being 
the profit per dollar wagered to show on the first finisher; 
one-third of the net show pool is divided by the amount 
wagered to show on the second finisher, the quotient being 
the profit per dollar wagered to show on the second 
finisher; and one-third of the profit is divided by the 
amount wagered to show on the third finisher, the quotient 
being the profit per dollar wagered to show on the third 
finisher. The return to the holder includes the amount 
wagered and the profit. 

I. lf there is a dead heat for first between two horses 
involving different wagering interests, or three horses 
involving three different wagering interests, the show 
pool is distributed as if no dead heat occurred. If the 
dead heat for first is between two horses including the 
same wagering interest, two-thirds of the profit is 
allocated to wagers to show on the coupled wagering 
interest and one-third of the profit is allocated to 
wagers to show on the other horse among the first 
three llnishers. II the dead heat for first is among 
three horses including one wagering interest, the show 
pool is distributed as if it were a win pool. 

2. If there is a dead heat for second between two 
horses including different wagering interests, the show 
pool is distributed as if no dead beat occurred. If the 
dead heat lor second is between horses including the 
same wagering interest, two-thirds of the net show 
pool shall be allocated to wagers to show on the 
coupled wagering interest and one-third of the profit 
shall be allocated to wagers to show on the horse 
finishing first. If the dead heat for second is among 
three horses involving two or three wagering interests, 
one-third of the net show pool is allocated to wagers 
to show on the horse finishing first and the remaining 
two-thirds of the net show pool is divided equally by 
the number of wagering interests finishing in a dead 
beat for second for proportionate distribution on 
wagers to show for each wagering interest finishing in 
a dead heat for second. 

3. If there is a dead heat for third between horses 
involving the same wagering interests, the net show 
pool is distributed as if no dead heat occurred. If the 
dead heat for third is among horses involving two or 
more wagering interests, two-thirds of the net show 
pool shall be allocated to wagers to show on the first 
two finishers and the remaining one-third of the net 
show pool is divided equally by the number of 
wagering interests finishing in a dead heat lor third 
for proportionate distribution on wagers to show lor 
each wagering interest finishing in a dead heat for 
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third. 

4. If the first three horses to finish comprise one 
wagering interest, the net show pool shall be 
distributed as if it were a win pool. If two horses 
coupled as a single wagering interest finish first and 
second, or first and third, or second and third, 
two-thirds of the net show pool shall be allocated to 
wagers to show on the single wagering interest and 
one-third of the net show pool shall he allocated to 
wagers on the other horse among the first three 
finishers. 

5. In the event one horse coupled in the wagering by 
reason of being in the mutuel field or part of a 
mutuel entry finishes first or second and another 
horse included in the same wagering interest finishes 
in a dead heat for third, the allocation of the net 
show pool shall be: 

a. One-half of the net show pool shall be allocated 
to the wagers on the field or entry, one-third of the 
net show pool shall be allocated to the horse 
finishing first or second, and one-sixth of the net 
show pool allocated for the horse finishing in a 
dead heat for third. The remaining one-sixth of the 
net show pool shall be allocated to wagers on the 
horse, which was not a part of the mutuel field or 
entry, finishing in a dead heat for third. 

6. In the event only two horses finish, the net show 
pool, if any, shall be distributed as if it were a place 
pool. If only one horse finishes, the net show and 
place pools, if any, shall be distributed as if it were a 
win pool. 

7. If, in the event no show ticket is sold on a horse 
which finishes first, or second, or third, then, the 
horse which finished fourth shall replace that horse in 
the distribution of wagers in the show pool. If no such 
ticket is sold, then the licensee shall make a prompt 
refund. 

§ 3.8. Multiple wagering. 

A. Generally. 

Daily double, quinella, perfecta, trifecta, pick three, and 
pick six pari-mutuel wagering pools shall be considered 
"multiple wagering." In any race or races, the daily 
double, quinella, perfecta, trifecta, pick three, and pick six 
pools are treated separately and the distribution of the 
pools are calculated independently of each other. The "net 
pool" to be distributed shall be all sums wagered in the 
pool, less retainage and breakage, as defined elsewhere. 

B. Daily double pools. 

The daily double wager is the purchase of a pari-mutuel 
ticket to select the two horses that will finish first in the 
two races specified as the daily double. If either of the 
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selections fails to win, the pari-mutuel ticket is void, 
except as otherwise provided. The amount wagered on the 
winning combination, the horse or wagering interest which 
finishes first in the first race coupled with the horse or 
wagering interest finishing first in the second race of the 
daily double, is deducted from the net pool to determine 
the profit. The profit is divided by the amount wagered on 
the winning combination, the quotient being the profit per 
dollar wagered on the winning daily double. The return to 
the bolder includes the amount wagered and the profit. In 
addition, the following provisions apply to daily double 
pools: 

I. If there is a dead heat for first including two 
different wagering interests In one of the two daily 
double races, the daily double pool is distributed as if 
it were a place pool, with one-half of the net pool 
allocated to wagers combining the single winner of 
one daily double race and one of the wagering 
interests involved in the dead beat in the other daily 
double race, and with the other one-half of the net 
pool allocated to the wagers combining the single 
winner of one daily double race and the other 
wagering interest involved in the dead heat in the 
other daily double race. 

2. If there are dead heats for first involving different 
wagering interests in each of the daily double races 
which result in winning combinations, the net pool 
shall be allocated equally to the winning combinations 
after first deducting from the net pool the amount 
wagered on all winning combinations for proportionate 
allocation to the winning daily double combinations. 

3. If no daily double ticket is sold combining the 
horse or wagering interest which finishes first in one 
of the daily double races, the daily double pool is 
distributed as if it were a win pool, with the net pool 
allocated to wagering combinations which include the 
horse or wagering interest which finished first in one 
of the daily double races. 

4. If no daily double ticket is sold combining the 
horses or wagering interests which finish first in both 
the first and second race of the daily double, then the 
winning combinations for distribution of the daily 
double profit shall be that combining the horses or 
wagering interests which finished second in each of 
the daily double races. 

5. If, after daily double wagering has begun, a horse 
not coupled with another as a wagering interest in the 
first race of the daily double is excused by the 
stewards or is prevented from obtaining a fair start, 
then daily double wagers combining the horse shall be 
deducted from the daily double pool and shall be 
promptly refunded. 

6. If, after the first race of the daily double has been 
run, a horse not coupled with another as a wagering 
interest in the second race of the daily double is 

excused by the stewards or prevented from obtaining 
a fair start, then daily double wagers combining the 
winner of tbe first daily double race with the horse, 
which was excused or was prevented from obtaining a 
fair stari, shall be allocated a consolation daily double. 

7. Consolation daily double payoffs shall be 
determined by dividing the net daily double pool by 
the amount wagered combining the winner of the first 
daily double race with every horse or wagering 
interest scheduled to start in the second daily double 
race, the quotient being the consolation payoff per 
dollar wagered combining the winner of the first daily 
double race with the horse prevented from racing in 
the second daily double race. The return to the bolder 
includes the amount wagered and the profit. The 
consolation payoff shall be deducted from the net 
daily double pool before calculation and allocation of 
wagers on the winning daily double combination. 

8. If for any reason the first race of the daily double 
is cancelled and declared "no contest" a full and 
complete refund shall be promptly made of the daily 
double pool. 

9. If for any reason the second race of the daily 
double is cancelled and declared "no contest," the net 
daily double pool shall be paid to the holders of daily 
double tickets which include the winner of the first 
race. If no such ticket is sold, then the net daily 
double pool shall be paid to the holders of daily 
double tickets which include the second place horse. If 
no daily double tickets were sold on the second place 
horse, then the licensee shall make a prompt refund. 

C. Quinella pools. 

The quinella wager is the purchase of a pari-mutuel 
ticket to select the first two horses to finish in the race. 
The order in which the horses finish is immaterial. The 
amount wagered on the winning combination, the first two 
finishers irrespective of which horse finishes first and 
which horse finishes second, is deducted from the net pool 
to determine the profit. The net pool is divided by the 
amount wagered on the winning combination. The return 
to the holder includes the amount wagered and the profit. 
In addition, the following provisions apply to the quinella 
pools: 

I. If there is a dead heat for first between horses 
including two different wagering interests, the net 
quinella pool is distributed as if no dead heat 
occurred. If there is a dead heat among horses 
involving three different wagering interests, the net 
quinella pool is distributed as if it were a show pool 
and the pool is allocated to wagers combining any of 
the three horses finishing in the dead heat for first. 

2. If there is a dead heat for second between horses 
including two different wagering interests, the net 
quinella pool is distributed as if it were a place pool 
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and it is allocated to wagers combining the first 
finisher with either horse finishing in a dead heat for 
second. If the dead heat is among horses involving 
three different wagering interests, the net quinella 
pool is distributed as if it were a show pool and it is 
allocated to wagers combining the first horse with 
each of the three horses finishing in a dead heat for 
second. 

3. II horses representing a single wagering interest 
finish first and second, the net quinella pool shall be 
allocated to wagers combining the single wagering 
interest with the horse or wagering interest with the 
horses or wagering interest which finishes third. 

4. If no quinella ticket is sold combining the first 
finisher with one of the horses finishing in a dead 
heat for second, then the net quinella pool is allocated 
to wagers combining the first finisher with the other 
horse finishing in a dead heat for second. 

5. If no quinella ticket is sold combining the first 
finisher with either of the horses finishing in a dead 
heat for second, then the net quinella pool is allocated 
to wagers combining the two horses which finished in 
the dead heat for second. 

6. If no quinella ticket is sold combining the first 
finisher with either of the horses finishing in a dead 
heat for second, or combining the two horses which 
finished in a dead heat lor second, the the net 
quinella pool is distributed as if it were a show pool 
and it is allocated to wagers combining any of the 
first three finishers with any other horses. 

7. If no quinella ticket is sold combining the first two 
finishers, then the net quinella pool shall be 
distributed as if it were a place pool and it is 
allocated to wagers combining the first finisher with 
any other horses and to wagers combining the second 
finisher with any other horse. 

8. If no quinella ticket is sold combining horses or 
wagering interests as would require distribution, a full 
and complete refund shall be made of the entire 
quinella pool. 

9. If a horse is excused by the stewards, no further 
quinella tickets shall be issued designating that horse, 
and all quinella tickets previously issued designating 
that horse shall be refunded and deducted !rom the 
gross pool. 

D. Perfecta pools. 

The perfecta wager is the purchase of a pari-mutuel 
ticket to select the two horses that will finish first and 
second in a race. Payment of the ticket shall be made 
only to the purchaser who has selected the same order of 
finish as officially posted. The amount wagered on the 
winning combination, the horse finishing first and the 
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horse finishing second, in exact order, is the amount to be 
deducted from the net per!ecia pool to determine the 
profit. The profit is divided by the amount wagered on the 
winning combination, the quotient being the profit per 
dollar wagered on the winning per!ecta combination. The 
return to the holder includes the amount wagered and the 
profit. In addition, the following provisions apply to the 
perfecta pool: 

1. If no ticket is sold on the winning combination of a 
perfecta pool, the net perfecta pool shall be 
distributed equally between holders of tickets selecting 
the winning horse to finish first and holders of tickets 
selecting the second place horse to finish second. 

2. If there is a dead heat between two horses for first 
place, the net perfecta pool shall be calculated and 
distributed as a place pool, one-half of the net 
perfecta pool being distributed to holders of tickets 
selecting each of the horses in the dead heat to finish 
first with the other horse to finish second. 

In case of a dead heat between two horses for second 
place, the net perfecta pool shall be calculated as a 
place pool, one-half of the net perfecta pool being 
distributed to holders of tickets selecting the horse to 
finish first and one horse in the dead heat, and the 
other one-half being distributed to holders selecting 
the horse to finish first and the other horse in the 
dead heat. 

3. If there is a dead heat !or second place and if no 
ticket is sold on one of the two winning combinations, 
the entire net perfecta pool shall be calculated as a 
win pool and distributed to holders of the other 
winning combination. If no tickets combine the 
winning horse with either of the place horses in the 
dead heat, the net perfecta pool shall be calculated 
and distributed as a place pool to holders of tickets 
representing any interest in the net pool. 

4. If an entry finishes first and second, or mutuel 
field horses finish first and second, the net pool shall 
be distributed to holders of tickets selecting the entry 
to win combined with the horses having finished third. 

5. If no ticket is sold that would require distribution 
of a perfecta pool, the licensee shall make a complete 
and full refund of the perfecta pool. 

6. !! a horse is excused by the stewards, no further 
perfecta tickets shall be issued designating that horse, 
and all perfecta tickets previously issued designating 
that horse shall be refunded and deducted from the 
gross pool. 

E. Trifecta pools. 

The trifecta wager is purchase of a pari-mutuel ticket to 
select the three horses that will finish first, second, and 
third in a race. Payment of the ticket shall be made only 
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to the holder who has selected the same order of finish as 
officially posted. The amount wagered on the winning 
combination, the horse finishing first, the horse finishing 
second, and the horse finishing third, in exact order, is 
deducted from the pool to determine the profit. The profit 
is divided by the amount wagered on the winning 
combination, the quotient being the profit per dollar 
wagered on the winning combination. The return to the 
holder includes the amount wagered and the profit. 

l. If no ticket is sold on the winning combination, the 
net trifecta pool shall be. distributed equally among 
holders of tickets designating the first two horses in 
order. 

2. If no ticket is sold designating, in order, the first 
two horses, the net trifecta pool shall be distributed 
equally among holders of tickets designating the horse 
to finish first. 

3. I! no ticket is sold designating the first horse to 
win, the net trifecta pool shall be distributed equally 
among holders of tickets designating the second and 
third horses in order. If no such ticket is sold, then 
the licensee shall make a prompt refund. 

4. If less than three horses finish, the payout shall be 
made on tickets selecting the actual finishing horses, 
in order, ignoring the balance of the selection. 

5. If there is a dead heat, all trifecta tickets selecting 
the correct order of finish, counting a horse in a dead 
heat as finishing in either position involved in the 
dead heat, shall be winning tickets. The net trifecta 
pool shall be calculated as a place pool. 

6. The uncoupling for betting purposes of horses 
having common ties is prohibited in races upon which 
trifecta wagering is conducted. 

7. If a horse is excused by the stewards, no further 
trifecta tickets shall be issued designating that horse, 
and all trifecta tickets previously issued designating 
the horse shall be refunded and deducted from the 
gross pool. 

F. Pick three pools. 

The pick three wager is the purchase of a pari-mutuel 
ticket to select the winners of three races designated by 
the licensee for pick three wagering. Payment of the 
ticket shall be made to holder who has selected the 
winners of the three different races designated for pick 
three wagering, unless otherwise provided for in these 
regulations. 

1. Those horses constituting an entry of coupled horses 
or those coupled to comprise the mutuel field in a 
race comprising the pick three wager shall race as a 
single wagering interest for the purpose of pool 
calculation and payment. However, if any part of a 

coupled entry or the mutuel field racing as a single 
wagering interest is a starter in a race, the entry or 
field selection shall remain as the designated wagering 
interest to win in that race for the pick three 
calculation, and the selection shall not be deemed a 
scratch. 

2. The entire net pick three pool shall be distributed 
among the holders of pari-mutuel tickets which 
correctly designate the official winner in each of the 
three races comprising the pick three wager. 

3. In the event there is no pari-mutuel ticket which 
correctly designates the official winner in each of the 
three races comprising the pick three wager, the 
major share (75%) shall not be distributed but shall 
be carried over to the next racing day and shall be 
added to the pick three pool for distribution among 
holders of pick three tickets which correctly designate 
the official winner in each of the three races 
comprising the pick three wager. The minor share 
(25%) will be distributed among holders of pick three 
tickets which correctly designate the most official 
winners, but fewer than three, of the races comprising 
the pick three wager. 

4. In the event a pick three pari-mutuel ticket 
designates a selection in any one or more of the races 
comprising the pick three and that selection is 
excused by the stewards or is prevented from 
obtaining a fair start, the actual favorite(s) as 
evidenced by the amounts wagered in the win pool at 
the time of the stari of the race, will be substituted 
for the nonstarting selection for all purposes, including 
pool calculations and payouts to the holders. 

5. In the event of a dead heat for win between two or 
more horses in any pick three race, all horses in the 
dead heat for win shall be considered as winning 
horses in the race for the purpose of calculating the 
pool. 

6. No pick three ticket shall be refunded except when 
all three races are cancelled or declared "no 
contests." The refund shall apply to the pick three 
pool established on that racing card. Any "net pool" 
accrued from a carryover from a previous pick three 
shall furiher be carried over to the next pick three 
pool scheduled by the licensee conducting the race 
meeting. 

7. In the event that any number of races less than 
three comprising the pick three are completed, !00% 
of the net pool for the pick three shall be distributed 
among holders of tickets that designate the most 
winners in the completed races. No carryover from a 
previous day shall be added to the pick three pool in 
which less than three races have been completed. Any 
net pool carryover from a previous pick three pool 
shall be furiher carried over to the next pick three 
scheduled by the licensee. 
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8. Should no distribution be made pursuant to these 
regulations on the last day of the horse race meeting 
in which pick three wagering is offered, then that 
portion of the distributable pool and all moneys 
accumulated shall be distributed to the holders of 
tickets correctly designating the most winning 
selections of the three races comprising the pick three 
that day. 

9. In the event that a licensee is unable to distribute 
the retained distributable amount carried over from 
any prior pick three pool established pursuant to this 
rule by the end of its race meeting due to 
cancellation of the final program of racing or any 
other reason, the retained distributable amount shall 
be invested with interest, in a manner approved by 
the commission. The principal and interest shall be 
carried forward to the next race meeting having a 
pick three at the same location and of the same 
breed of horses that generated the retained 
distributable amount. 

10. In the event a race meeting is not conducted at 
that location, with the same breed of horses that 
generated the net pick three pool with interest, the 
net pick three pool shall be remitted to the 
commission. A retained undistributed pick three 
carryover pool shall not for any purpose be 
considered as part of the unclaimed tickets pool. 

11. No pari-mutuel ticket for pick three wagering shall 
be sold, exchanged or cancelled after the time of 
closing of wagering in the first of the three races 
comprising the pick three, except for refunds on pick 
three tickets as required by these regulations. No 
person shall disclose the number of tickets sold in the 
pick three pool, or the number or amount of tickets 
selecting winners of the pick three races until the 
stewards have declared the last pick three race each 
day to be "official." 

G. Pick six pools. 

The pick six wager is the purchase of a pari-mutuel 
ticket to select the winners of six races desiguated by the 
licensee for pick-six wagering. Payment of the ticket shall 
be made to holder who has selected the winners of the six 
different races designated for pick six wagering, unless 
otherwise provided for in these regulations. 

I. Those horses constituting an entry of coupled horses 
or those horses coupled to comprise the mutuel field 
in a race comprising the pick six wager shall race as 
a single wagering interest for the purpose of pool 
calculation and payment. However, if any part of 
either an entry or the field racing as a single 
wagering interest is a starter in a race, the entry or 
the field selection shall remain as the designated to 
win in that race for the pick six calculation, and the 
selection shall not be deemed a scratch. 
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2. The entire net pick six pool shall be distributed 
among the holders of pari-mutuel tickets which 
correctly designate the official winner in each of the 
six races comprising the pick six wager. 

3. In the event there is no pari-mutuel ticket which 
correctly designates the official winner in each of the 
six races comprising the pick six, the major share 
(75%) shall not be distributed but shall be carried 
over to the next racing day and be added to the pick 
six pool lor distribution among holders of pick six 
tickets which correctly designate the official winner in 
each of the six races comprising the pick six wager. 
The minor share (25%) shall be distributed among 
holders of pick six tickets which correctly designate 
the most official winners, but fewer than six, of the 
races comprising the pick six wager. 

4. In the event a pick six pari-mutuel ticket designates 
a selection in any one or more of the races 
comprising the pick six and that selection is excused 
by the stewards or is prevented from obtaining a fair 
start, the actual favorites(s) as evidenced by the 
amounts wagered in the "win pool" at the time of the 
start of the race, will be substituted for the 
nonstarting selection for all purposes, including pool 
calculations and payouts to the holders. 

5. In the event of a dead heat for win between two or 
more horses in any pick six race, all horses in the 
dead heat for win shall be considered as winning 
horses in the race for the purpose of calculating the 
pool. 

6. No pick six ticket shall be refunded except when 
all six races are cancelled or declared "no contests." 
The refund shall apply to the pick six pool established 
on that racing card. Any "net pool" accrued from a 
carryover from a previous pick six shall further be 
carried over to the next pick six pool scheduled by 
the licensee conducting the race meeting. 

7. In the event that any number of races less than six 
comprising the pick six are completed, 100% of the 
net pool for the pick six shall be distributed among 
holders of tickets that designate the most winners in 
the completed races. No carryover from a previous 
day shall be added to the pick six pool in which less 
than six races have been completed. Any net pool 
carryover from a previous pick six pool shall be 
further carried over to the next pick six scheduled by 
the licensee. 

8. Should no distribution be made pursuant to these 
regulations on the last day of the horse race meeting 
in which pick six wagering is offered, then that 
portion of the distributable pool and all moneys 
accumulated shall be distributed to the holders of 
tickets correctly designating the most winning 
selections of the six races comprising the pick six that 
day. 
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9. In the event that a licensee is unable to distribute 
the retained distributable amount carried over from 
any prior pick six pool established pursuant to this 
rule by the end of its race meeting due to 
cancellation of the final program of racing or any 
other reason, the retained distributable amount shall 
be invested with interest, in a manner approved by 
the commission. The principle and interest shall be 
carried forward to the next race meeting having a 
pick six at the same location and of the same breed 
of horses that generated the retained distributable 
amount. 

10. In the event a race meeting is not conducted at 
that location, with the same breed of horses that 
generated the net pick six pool with interest, the net 
pick six pool shall be remitted to the commission. A 
retained undistributed pick six carryover pool shall not 
for any purpose be considered as part of the 
unclaimed tickets pool. 

1!. No pari-mutuel ticket for pick six wagering shall 
be sold, exchanged or cancelled after the time of 
closing of wagering in the first of the six races 
comprising the pick six, except for refunds on pick six 
tickets as required by these regulations. No person 
shall disclose the number of tickets sold in the pick 
six pool or the number or amount of tickets selecting 
winners of the pick six races until the stewards have 
declared the last pick six race each day to be 
~~official." 

§ 3.9. Refunds. 

A. Generally. 

For all wagers other than the daily double, pick three 
or pick six, a refund at face value shall be made to all 
holders of pari-mutuel tickets on horses that have been 
excused by the stewards, participated in a race where no 
horse finished, or a race, where in the discretion of the 
stewards, was declared "no contest" for wagering purposes. 
Unless otherwise provided for in these regulations, no 
refund shall be made if the horse excused by the stewards 
is part of a coupled entry or the field. 

B. Nonstarters in straight wagering. 

If any horse is prevented from obtaining a fair start by 
failure of the starting gate or other untoward events, the 
entire amount in the win, place and show pools wagered 
on that horse shall be promptly refunded and the horse 
declared a nonstarter. 

C. Nonstarters in multiple wagering. 

In races on which multiple wagering is permitted, except 
on the second half of the daily double, pick three or pick 
six, if a horse is prevented from obtaining a fair start, the 
entire amount wagered on any combination including that 
horse shall be promptly refunded and the horse declared 

a nonstarter. 

D. Cancelling pools due to nonstarters. 

If any horse or horses are prevented from obtaining a 
fair start so that it would reduce the total number of 
starters below six, the following shall apply: 

1. If horses representing five wagering interests obtain 
a fair start, the licensee may refund the entire 
amount wagered in the show pool; 

2. If horses representing four or fewer wagering 
interests obtain a fair start, the licensee may refund 
the entire amount wagered in the show pool as well 
as place pool; and 

3. If horses representing fewer than two interests 
obtain a fair start, the race may be declared "no 
contest" and the entire amount wagered in the win, 
place and show pools shall be promptly refunded. 

E. Cancelling pools due to late scratches. 

After wagering has commenced on a race and prior to 
the race being run, should a horse or horses be excused 
by the stewards resulting in a field of less than six 
different wagering interests, the following apply: 

!. If horses representing five wagering interests will 
start, the licensee may refund the entire amount 
wagered in the show pool; 

2. If horses representing five or fewer wagertng 
interests will start, the licensee may refund the entire 
amount wagered in the show pool as well as place 
pool; 

3. If horses representing fewer than two interests will 
start, the race may be cancelled and the entire 
amount wagered in the win, place and show pools 
shall be promptly refunded. However, the horse or 
horses shall race for the purse as nonwagering event. 

F. No refunds. 

If a horse is left at the post at the start, or the rider or 
driver is unseated, there shall be no refund. 

G. Scratches in entries. 

If two or more horses in a race are coupled as a 
wagering interest or the field, there shall be no refund 
unless all of the horses so coupled are excused by the 
stewards or all of the horses so coupled are prevented 
from obtaining a fair start. Discretion, however, is vested 
in the stewards to order a refund where a part of an 
entry in a stake, handicap, futurity or other special event 
is excused by the stewards or prevented from obtaining a 
fair start, where it is in the public interest to do so. In 
this instance, the remaining part of the entry shall race, 
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for the purse only. 

H. Postponed races. 

In the case of a race postponed beyond the day 
originally scheduled, all money wagered on the race shall 
be refunded. 

I. cancelling turf races. 

In the event conditions require " race to be moved 
from the turf to the main racing surface, any advance 
wager shall be refunded at the request of the holder of 
the part-mutuel ticket up until post time of the race 
immediately preceding the scheduled turf race. This 
regulation does not apply to pick three or pick six 
wagering. 

J. Announcement of refunds. 

In those cases where a refund is due the public or a 
pari-mutuel pool is cancelled, the licensee shall promptly 
inform the public through the public address system and 
other appropriate means of communication. 

PART IV. 
DISTRIBUTION OF PURSE MONEY. 

§ 4.1. Purse amounts. 

Pursuant to § 59.1-392 of the Code of Virginia, 8.0% of 
the pari-mutuel pools for straight wagering, and 9.0% of 
the pari-mutuel pools for multiple wagers shall be 
allocated for purse money to participants by the licensee. 
In making the distribution of purse money, the licensee 
shall, to the extent possible, maintain purse amounts in 
proper relationship to actual pari-mutuel handles. 

§ 4.2. Adjustments to purses. 

Should levels of pari-mutuel handle create overpayment 
or underpayment of purses paid during the course of the 
race meeting, the licensee shall make adjustments in each 
publication of its condition book to attempt to keep purses 
consistent with mutuel handles. 

§ 4.3. overpayments carried over. 

If, at the end of the horse race meeting, an 
overpayment of purses has occurred, the overpayment 
shall be carried over to the next horse race meeting of 
the same breed and the overpayment may be recovered 
by the licensee. The licensee shall recover the 
overpayment on an even basis over the course of the 
horse race meeting to prevent serious inconsistencies in 
purse levels during the horse race meeting. 

§ 4.4. Underpayments carried over. 

If, at the end of a horse race meeting, an underpayment 
>f purses has occurred, the underpayment shall be carried 
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over to the next horse race meeting of the same breed. 
The underpayment must be paid to the horse owners by 
adding the underpayment to the purses. The licensee shall 
repay the underpayment on an even basis over the course 
of the horse race meeting to prevent serious 
inconsistencies in purse levels during the horse race 
meeting. 

§ 4.5. Willful underpayment. 

Should the commtsston determine that a licensee 
willfully failed to adjust purse levels in violation of these 
regulations for the purposes of retaining purse 
underpayments from one race meeting to the next, the 
licensee will be the subject of disciplinary action of the 
commission. 

§ 4.6. Escrow accounts. 

All money received by a licensee for races that require 
nominating, sustaining, entry, or starting fees must be 
placed in interest bearing escrow accounts, and all 
accrued interest must be added to these races if: (i) the 
total fees received for the race exceed $15,000; or (ii) 
fees are due and payable for the race more than 180 days 
in advance of the advertised date of the running of the 
race. 

VA.R. Doc. No. R94-315; Filed December 8, 1993, 9:59 a.m. 

DEPARTMENT OF SOCIAl. SERVICES (STATE BOARD 
OF) 

Title of Regulation: VR 615-53-01.2. Child Day Care 
Services Policy. 

Statutorv Authority: §§ 63.1-25 and 63.1-55 of the Code of 
Virginia. 

Public Hearing Date: January 12, 1994 - 10 a.m. 
Written comments may be submitted until February 
28, 1994. 

(See Calendar of Events section 
for additional information) 

~ This regulation is issued under authority granted by 
§§ 63.1-25 and 63.1-55 of the Code of Virginia. These 
sections grant the State Board of Social Services the 
authority to promulgate regulations and the local 
departments of social services the authority to purchase, 
where needed, child day care services for children. 

Purpose: The purpose of this regulation is to provide local 
departments of social services with the policy they need to 
implement the child day care program and to provide 
child day care services for eligible families. It provides 
the parameters within which the department will 
implement its day care programs. It specifies who is 
eligible for services and how these services will be 
provided. 
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Substance: This regulation provides policy for aU of the 
child day care programs that are administered by local 
departments of social services. It updates policy so that 
health and safety requirements are applied to unregulated 
child day care providers, and it proposes a new statewide 
sliding fee scale lor those programs where fees are paid. 
It identifies the populations that are eligible for assistance 
with child day care services and the reasons assistance is 
given. It identifies the providers that can be used, how 
they will be selected, and how they will be paid. It 
specifies how services to families will be offered and 
monitored, and how families will be determined eligible. It 
includes what families will have to pay a fee for child 
day care and how those fees will be determined. It also 
identifies how complaints related to child day care settings 
used will be handled. 

~ One issue related to this proposed policy is the 
degree of regulation required of child day care providers 
used by customers receiving subsidy from local 
departments. While some child day care advocates have 
recommended allowing only regulated providers, there is 
much unregulated family care operating in Virginia which 
is legally exempt from regulation. Often this care is 
informal care provided by neighbors, friends or relatives. 
Often customers choose this type of informal care due to 
night, swing-shill, or weekend working hours. In many 
parts of the state there is a real shortage of regulated 
care. For all of the reasons cited above, this regulation 
allows the use of unregulated child care. However, it does 
impose certain health and safety requirements on this 
unregulated care except for grandparents, aunts and 
uncles, who are exempt !rom such requirements by 
federal regulation. 

Another issue related to this regulation is the proposal to 
change the state sliding fee scale. Currently there is not 
enough funding to serve all eligible families with child day 
care lee schedule subsidy funds. In many localities there 
are long waiting lists. The current fee scale requires as 
little as LO%, 2-l/2%, 5.0% or 7-1/2% ol gross income 
from some families, and as much as 10% or 15% for 
others depending upon where their income falls on the 
state median income scale. The current fee scale is also 
more complex to administer than calculating the required 
lee. For these reasons the department is considering a 
scale that will increase the fee from the majority of 
families served, thereby allowing more families to receive 
subsidy and allowing for a broader utilization of limited 
resources. 

Estimated Impact: In accordance with federal 
requirements, the regulation will assure that parents have 
a choice in selecting their child care provider. They will 
receive assistance from the local agency in making their 
selection and will receive materials that will help inform 
them about how to choose and monitor quality child care. 
When parents choose a provider who is exempt from 
regulation (unless that provider is a grandparent, aunt or 
uncle), the provider will have to meet certain 
requirements related to health and safety in order to be 

paid by the local department. 

There will be 28,000 children and 18,436 families affected 
by this regulation. 

The impact of this change to unregulated providers 
includes the cost of having a one-time-only state criminal 
history record check ($10), a child protective services 
check ($5), and a tuberculosis skin test (cost ranging from 
$4 - $10) for the provider, adults living in the provider's 
home and any assistants. 

There will also be the impact upon customers of changing 
the sliding fee scale to charge a copayment fee of 10% of 
gross income. 

Summary: 

This policy provides the guidance for local 
departments of social services to enable them to 
comply with federal regulations for child day care 
programs and to help assure the health and safety of 
children in child care funded through programs 
administered by the department. 

This regulation provides policy for all of the child day 
care programs that are administered by local 
departments of social services. It updates policy so 
that health and safety requirements are applied to 
unregulated child day care providers, and it proposes 
a new statewide sliding fee scale for those program• 
where fees are paid. It identifies the populations that 
are eligible for assistance with child day care services 
and the reasons assistance is given. It identifies the 
providers that can be used, how they will be selected, 
and how they will be paid. It specifies how services 
to families will be offered and monitored, and how 
families will be determined eligible. It includes what 
families will have to pay a fee for child day care and 
how those fees will be determined. It also identifies 
how complaints related to child day care settings 
used will be handled. 

VR 615-53-01.2. Child Day Care Services Policy. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates othenvise: 

"Aid to Families with Dependent Children ( AFDC)" 
means a program established by Title IV-A of the Social 
Security Act and authorized in Virginia by Chapter 6 (§ 
63.1-86 et seq.) of Title 63.1 of the Code of Virginia. This 
program provides benefits to needy children who are 
deprived of parental support or care. 
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"Aid to Families with Dependent Children-Unemployed 
Parent (AFDC-UP)" means the program authorized in § 
407 of the Social Security Act which provides aid to 
dependent children who are deprived of parental support 
or care by reason of the unemployment of the parent who 
is the pn'ncipal wage earner. 

"Agency" means a local department of social 
servicesjwelfare. 

"At-Risk Child Care" means the federal allocation to 
states from Title IV-A that provides for subsidized child 
care to eligible low~income working parents. 

"Child Day Care and Development Block Grant" means 
the federal block grant for day care that was authorized 
under the Development Block Grant Act of 1990, § 5082 
of the Omnibus Budget Reconciliation Act of 1990, Public 
Law 101-508. The purpose of this block grant is to 
increase the availability, affordability, and quality of child 
care. 

"Child day care services" means those activities that 
assist eligible families in the arrangement and purchase of 
day care for children. 

"Child day program" means a regularly operating 
service arrangement for children where, during the 
absence of a parent or guardian, a person or organization 
.has agreed to assume responsibility for the supervision, 
protection, and well-being of a child under the age of 13 
for less than a 24-hour period. 

uDay care center" means a chz1d day program offered 
to (i) two or more children under the age of 13 in a 
facility that is not the residence of the provider or of any 
of the children in care; or (ii) 13 or more children at any 
location. 

"Child protective services" means a specialized 
continuum of casework services to abused, neglected or 
exploited children and families. The focus of the services 
is identification, assessment and service provision in an 
effort to prevent the maltreatment of children. 

"Department" means the Virginia Department of Social 
Services. 

"Deprivation" means, for purposes of eligibility for 
transitional child care, that the child is deprived of 
parental support or care by reason of the death, 
continued absence from the home, physical or mental 
incapacity or unemployment of a parent. 

"Education leading to employment" means the pursuit 
of basic remedial instruction to achieve a basic literacy 
level, instruction in English as a second language, 
preparation for G.E.D. or adult education, the completion 
of high school, associate degree or certificate, work at the 
college level or bachelor degree from a college or 
university if the course of instruction is limited to a 
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curriculum directly related to the fulfillment of an 
individual's educational goal to obtain useful employment 
in a recognized profession or occupation. 

"Employment Services Program (ESP)" means a 
program operated by the Department of Social Services 
which helps AFDC, AFDC-UP and GR recipients in 
secun'ng employment or the training or education needed 
to secure employment as required by § 63.1-133.12:1 of 
the Code of Virginia. This term may be used 
interchangeably with JOBS. 

"Family day home" means a child day program offered 
in the residence of the provider or the home of any of 
the children in care for one through 12 children under the 
age of 13, exclusive of the provider's own children and 
any children who reside in the home, when at least one 
child receives care for compensation. 

"Federal Title IV-A funding" means funding provided to 
states from the federal government through the Social 
Security Act to fund the AFDC program, child day care 
for AFDC recipients, the transitional child day care 
program, and the At-Risk Child Care program. 

"Fee system" means the program that provides child 
day care subsidy to low-income parents from the At-Risk 
Child Care funding and from the Child Care and 
Development Block Grant funding . 

"FSET" means Virginia's Food Stamp Employment and 
Training Program, a program to provide non-AFDC 
able-bodied recipients of food stamps with employment 
and training. 

"Full-time employment" means regularly scheduled 
activities that engage a participant in employment for 30 
or more hours per week. 

"Good cause" means a valid reason why an unemployed 
parent in a two-parent household cannot provide the 
needed child day care. The rationale for the agency's 
decision must be documented in the case record. 

"Income eligible" means that eligibility is based on 
income and determined by measuring the family income 
and size against the state median income chart. 

"In-home day care provider" means a person who is 
responsible for the supervision and care of children in the 
child's own home. 

"IV-A earned income disregard" means the method by 
which the cost of child day care is handled in determining 
eligibz1ity for and the amount of the benefit for working 
applicants and recipients of AFDC. 

"JOBS" means the Job Opportunities and Basic Skills 
Training Program for AFDC, General Relief, and AFDC-UP 
recipients effective October 1, 1990. This term may be 
used interchangeably with ESP, the Employment Services 
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Program. 

"Job search" means an activity whereby participants 
are required to make a certain number of employer 
contacts a week for a specific length of time. 

"Market rate" means the 75th percentile of the range of 
costs in a community for a particular type of child day 
care. 

"On-the-job training" is employment-related training 
provided by the employer. 

"Parent" means primary adult caretaker or guardian of 
a child. 

"Parental access" means that parents may visit the day 
care setting at any time their child is in care. 

"Part-time employment" means any regularly scheduled 
activity that engages a participant in employment for a 
minimum of eight hours but less than 30 hours per week. 

"Postsecondary education" means any course of 
instruction beyond that of high school offered by an 
institution of hi'gher education or a vocational school as 
determined by the Secretary of Education to meet the 
Higher Education Act of 1965. 

"Provider" means an individual, agency or organization 
operating a child day program. 

"Purchase of Service Order" means a form sent to a 
vendor to authorize the delivery of services to a client. 

"Regulation" means a process by which a child day 
care provider becomes federally approved, state licensed, 
city approved, county approved, local agency approved, or 
has met the requirements of Small Family Child Care 
Home Voluntary RegiStration. Providers who meet these 
requirements shall be referred to as regulated providers. 
Effective October 1, /993, religiously exempt centers will 
be considered regulated. 

"Resource and referral services" means provision of 
support, education and assistance for parents in choosing 
chz1d care. These services are sponsored by a variety of 
agencies, and often include assessment of the need for 
child care in a community, collection and maintenance of 
information about child care needs and issues, efforts to 
improve the quality of child care in the community 
through the provision of training and support for 
providers, and efforts to increase the supply of child care 
in the community through recruitment and technical 
assistance to potential providers. 

"Satisfactory progress" means that the participant in 
any educational or training activity is meeting, on a 
periodically measured basis of less than one year such as 
a term or quarter, a consistent standard of progress based 
on written policy developed by the educational institution 

or training agency and approved by the IV-A agency. 

"Service plan" means the written, mutually agreed upon 
course of action determined by the parent and service 
worker. 

"Special needs child day care" means care provided to 
children with diagnosed physical, mental or emotional 
problems such as learning disabz1ities, behavior disorders, 
or inability to adjust wzth the famzly and peers; children 
with developmental disabilities, atypical development, or 
deficit in social functioning. 

"State median income (SMI)" means the level of income 
by family size which represents the midpoint of income 
levels in Virginia. 

"TRADE," also called Project TRADE, is a work 
supplementation program in ESP to develop and subsidize 
jobs for AFDC recipients as an alternative to aid. 

"Training leading to employment" means the 
development of specific work attitudes, behaviors, or skills 
leading to job readiness as well as the development of 
specific technical or vocational skills that lead to 
employment in a recognized occupation and results in 
other than a baccalaureate or advanced degree. 

urransitional child day care services" means the day 
care services (up to 12 months) for which certain former 
recipients of AFDC are eligible. 

"Unregulated provider" means any child day care 
provider who is not federally approved, state licensed, city 
approved, county approved, local agency approved, or 
registered under the Voluntary Small Family Child Care 
Home Registration program, and is not required to be 
regulated. Effective October 1, /993, religiously exempt 
centers will be considered regulated. 

"USDA Child and Adult Care Food Program" means the 
United States Department of Agriculture program to 
reimburse child care providers for nutritious meals and 
snacks served to children in care while parents work. 

"Vendor" means a provider who can sell services. 

"Voluntary Small Family Child Care Home Registration" 
means the procedures by which a small family day home 
becomes state registered on a voluntary basis using 
approved standards. Providers registered with this 
program are considered to be regulated. 

"Work experience" means unpaid job training with 
clearly defined duties at a well-supervised worksite. 

PART II. 
POLICY. 

Article !. 
Child Day Care Programs and Families to be Served. 
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§ 2.1. Families and children to be served. 

Child day care services shall be provided for eligible 
families with children who need day care and who are 
under age 13, or children up to 18 years of age if they 
are physically or mentally incapable of caring for 
themselves or subject to court supervision. Day care shall 
not be purchased for children who are eligible to attend 
kindergarten or for older children during that portion of a 
day when appropriate public education is available unless 
there are reasons the children must be out of school. 

§ 2.2. Recipients of Aid to Families with Dependent 
Children ( AFDC); income eligible recipients. 

A. If there is a need for day care and all eligibility 
requirements are met, recipients of AFDC are eligible for 
child day care services if both the child receiving day 
care and the parent/caretaker are on the AFDC grant, or 
if the child would have been in the public assistance unit 
were it not for the receipt of SSI or foster care payments. 

I. AFDCjworking. Children in an AFDC public 
assistance unit are entitled to necessary child day 
care services to enable an AFDC eligible family 
member to work. 

2. AFDC education/training. To the extent of available 
funding, children in an AFDC public assistance unit 
are eligible for necessary child day care services to 
enable an AFDC eligible family member to participate 
in education/training. 

B. Child day care subsidy for income eligible parents 
shall be available on a sliding fee scale basis. 

I. Transitional child day care services. Parents are 
entitled for up to 12 consecutive months of child day 
care if they have received AFDC, are found to be 
income eligible, and meet the following criteria: 

a. The family ceased being eligible for AFDC as a 
result of increased hours or income from 
employment. 

b. The family must have received AFDC for at least 
three of the six months immediately preceding the 
first month of ineligibility for AFDC benefits. 

c. The famz1y requests transitional child day care 
benefits. 

2. Fee system child day care services. 

a. Fee System/At-Risk. To the extent of available 
funding, the Fee System/At-Risk Program shall be 
used to provide child care subsidies to income 
eligible clients who are employed. 

b. Fee System/Block Grant. To the extent of 
available funding, the Child Care and Development 
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Block Grant shall be used to provide child care 
subsidies to income eligible clients who are 
employed, in education/training programs, or 
receiving child protective services. 

3. Food stamp recipients. To the extent of funding, 
child day care shall be made available for children of 
recipients of food stamps who are participating in 
Virginia's Food Stamp Employment and Training 
Program, at a cost of up to the federally allowed 
maximum of $160 per month per dependent. 

§ 2.3. Good causejtwo-parent households. 

In two-parent households where one parent is 
unemployed, there shall be good cause why that parent 
cannot provide the needed child care before payment for 
child day care will be made. 

Article 2. 
Provider Requirements. 

§ 2.4. Degree of regulation required. 

Providers of services funded from the AFDC/Working, 
AFDC Education/Training, Transitional, Fee SystemjAt·Risk 
and FSET child day care programs may be regulated or 
unregulated. Unregulated providers are legally exempt 
from regulation based upon the number and age of 
children in care. Providers funded through the Fee 
SystemjBlock Grant program must be regulated, except 
grandparents, aunts and uncles. 

§ 2.5. Requirements for unregulated providers. 

A. When parents choose an unregulated provider (unless 
the provider is a grandparent, aunt or uncle not 
otherwise subject to regulation), the local department, the 
parent, and the provider shall work together to assist the 
proVIder in meeting basic health and safety requirements. 
The local department shall provide the parent with 
information on how to choose and monitor quality child 
care, and shall assist the provider to secure for the 
provider, all adults living in the household and all 
assistants: 

1. A state crlminal history record check, 

2. A child protective services check, and 

3. A tuberculosis test. 

For in-home care, only the proVIder is required to 
obtain the above clearances. 

B. The parent shall also be given a health and safety 
checklist by the agency. The parent shall give the 
checklist to the provider and participate in its completion. 
The checklist must be signed by both the parent and the 
provider. It will be the responsibility of the provider to 
return the completed checklist and all of the clearances to 
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the local department and payment cannot be made unttl 
all required materials have been submitted. Unregulated 
providers must be at least 18 years of age. 

Use of an unregulated provider must be denied if the 
State Criminal History Record Check shows that the 
person checked has been convicted of a barrier crime, if 
the Child Protective Services check reveals that the 
person checked is in the Central Registry as "Founded" or 
"Reason to Suspect. " zf the result of the tuberculosis test 
shows that the person tested is not free of tuberculosis in 
a communicable fonn. or if the health and safety checklist 
is returned incomplete. 

§ 2.6. Complaints in the day care setting. 

All complaints regarding possible child abuse or neglect 
occurring in a child day care setting must be referred to 
the chtld protective services unit at the local agency 
serving the area where the day care service is located. 
Infonnation regarding the complaint shall be shared with 
the worker responsible for licensure or approval. All other 
complaints shall be referred to the approving authority. 

Article 3. 
Determination of Services to be Provided. 

§ 2. 7. Case management: assessment; reassessment; 
termination/after care services; waiting lists. 

A. Parents who request day care services shall be 
required to sign a service application and cooperate with 
an assessment by the local agency. 

1. Service plan. A written service plan shall be 
completed for every child day care case. If parents 
are active with the Employment Service Program, the 
ESP/JOBS Employability Plan or the ESP/JOBS 
Activity and Service Plan may serve as the service 
plan. 

2. Selection and monitoring of provider. The parent 
shall receive child day care resource and referral 
services to assiSt in the process of selecting a 
provider who will meet the needs of the children. 

a. Agencies shall not establish policies that limit 
parental choice of providers. Parents may choose 
either chtld day centers, family day homes or 
in-home care. Unless there are extenuating 
circumstances, agencies shall purchase only the 
amount of child care required to support the 
approved activity. 

b. Providers shall afford parents unlimited access to 
their chzldren. 

c. A cht1d's relative may be a child day care 
provider, as long as the individual is not a part of 
the public assistance unit or legally responsible for 
the children needing care. 

3. Parental responsilnlities. Once eligibility is 
determined, parents shall be informed as to whether 
their full costs of child day care will be paid or 
whether they will be required to pay a fee, and, if so, 
the amount of that fee. It is the parent's 
responsibility to pay all fees owed directly to the 
provider. Parental failure to pay fees may result in 
ineligibility for services. 

Parents shall be informed of their responsibt1ity to 
report within 10 days to the local agency changes in 
choice of providers, famtly size, income. or any other 
changes that could affect their eligibility for services. 
Parents receiving services from the Division of Child 
Support Enforcement shall cooperate with that 
division except for good cause. 

B. Parents and providers shall cooperate with the local 
agency, which shall make a direct contact at least 
quarterly with a member of the case household or the 
provider. The service worker shall evaluate, at least 
quarterly, whether the child day care services authorized 
are meeting the needs of the child and parent. 

C. Agency termination of child day care services shall 
be planned jointly with the parent and the provider. The 
agency shall determine if continued services are needed 
and assist the family with appropriate referrals. 

Adequate documentation supporting the reasons for 
termination shall be filed in the case record. If the localitJ 
proposes to deny, discontinue, tenninate, or reduce child 
day care benefits, a written Notice of Action 
(#032.()2-103/2) or letter must be sent to the parent at 
least 10 days in advance of the date the action is to 
become effective. If the parent disputes this decision, they 
are entitled to a fair hearing. 

D. In any of the nonentitlement child day care 
programs, it may become necessary to place a family on 
a local agency waiting list. Therefore, local agencies shall 
have a waiting list policy for these day care funding 
sources. The local agency shall add the parent's name to 
a waiting list upon request. Service by date of request is 
an acceptable means of adminiSten·ng a waiting list. Any 
other proposed policy for a waiting list, such as by degree 
of need or at-nsk status, shall be sent to the regional 
office of the department for approval prior to submission 
to the local board of social services. A waiting list policy 
must assure that decisions are made uniformly. 

§ 2.8. Types of payment. 

Parents may choose whether the agency will make 
payment for cht'ld day care services by means of direct 
payment to the provider or by reimbursement to the 
parent. 

For the reimbursement method, the parent must provide 
documentation of adequate income or resources that 
would enable them to pay the provider prior to seekini 
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reimbursement. Parents will receive reimbursement when 
they submit proper documentation and receipts to the 
agency. 

AFDC recipients who are working may choose to take 
the IV-A earned income disregard for child day care 
expenses, whether the provider selected is regulated or 
unregulated. 

§ 2.9. Detennining payment amount. 

Payment rates shall be detennined as follows: 

1. Market rates. The department shall establish local 
market rates for child day care for all localities in the 
state by type of care. Agencies shall pay the rates 
and fees providers charge the general public or a 
negotiated rate. The payment shall not exceed the 
local market rate for a particular type of care. For 
special needs children, I 00% of the cost of care may 
be paid, even if this exceeds the established market 
rate. Agencies shall not establish their own maximum 
monthly rates of pay. 

Parents who choose to place a child in a facility 
whose rate is above the local market rate shall pay 
the additional amount themselves, unless the agency 
elects to pay the additional amount out of local only 
funds. 

2. Unit price. The unit price of service shall be based 
on a week or less. Rates paid will be based on 
provider enrollment and attendance practices and 
department payment policies. 

With the exception of a single annual registration fee 
the total cost of care, including special programs, 
activzties fees and transportation, shall not exceed the 
local market rate and shall be identified and entered 
on the Purchase Order as one day care cost. When a 
single annual registration fee is not included in the 
rate charged by the provider, it shall be paid by the 
agency separately. 

Transportation services shall be paid using day care 
funds only when the transportation services are 
provided by the day care provider. 

3. Optional payments. Child day care may be 
purchased if child care arrangements would otherwise 
be lost for up to two weeks prior to the start of 
employment or training and for up to one month 
during a break in employment or training if a 
subsequent activity is scheduled to begin within that 
period. Child day care may also be purchased zf the 
parent is ill or incapacitated, or if the child is absent 
from care for up to four weeks for justifiable reasons 
as set forth in the Service Plan. 

4. Beginning date of service payment. The beginning 
date of service payment authorization shall be: 

Vol. 10, Issue 7 

1799 

Proposed Regulations 

a. The date the application/request for service is 
received in the agency if the c/ientlfamily is 
determined eligible within 45 days; or 

b. If determination is made more than 45 days after 
the application/request is received, services may 
begin only on the date eligibility is detennined. 

For the Transitional Chz1d Day Care Program, 
payment shall be made retroactive to the date of 
eligibility (the month following the loss of AFDC) if 
the parent has requested the service, has proper 
receipts for day care paid, and has proof of 
employment. 

5. Sliding fee scale. Child day care services shall be 
available to income eligible and transitional recipients 
with parental copayments based on a sliding fee 
scale. To the extent of available funds localities shall 
serve eligible families who earn 50% or less of the 
state median income (SMI). Localities can opt to serve 
families who earn up to 75% of the state median 
income with federal and state funds, and above 75% 
with local funds. 

The sliding fee scale established by the State Board of 
Social Services shall be used statewide for 
determining fees owed by parents under the 
Transitional and Fee System Programs. Fees will be 
10% of the gross taxable income with a $25 minimum 
monthly copayment. All parents with income receiving 
sliding fee scale subsidy must contribute towards the 
cost of their child day care. 

Localities may limit receipt of Fee System Program 
subsidies to a maximum of five years. 

VA.R. Doc. No. R94·331; Filed December 8, 1993; 10:58 a.m. 
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CAY CARE SERVICES 
VIRGINIA DEPARTMEIIT OF SOCIAL SERVICES FOR CHI! DREN 

19/93 VOLUME VI! SECTION II CH/l,PTER D pAGE 57 

HEALTH AND SAFETY CHECKLIST FOR UNREGULATED PROVIDERS 

Retumto; 
Local Department of Social Services Mailing Addresa 

Worker Name Phone 

INSTRUCTIONS; 

The parent end the child care provider must fill out lh:~ form togelhar in the home where care is 
provided. 

Read statements in S..ctions I - V. If the t!"tament is true, put a check mark in tha "ye:-;• column. 
li tha statement isfa!se, put a chsck merk in the "no" column. If t~e parer._t does not egree with 
any o' t~.e respons;,:;~ to the stateme!'!le, ~he or he ~h,t.o!d li:! :he number of tho<>e ste:eruer.ts ir. 
Section V, 

Tha provider must s11nd the completed form to thll servic11 worker in the local department of social 
urvicas. Aftar·receiving all necassary cl11arnnces nnd thn completad HBIIIth and Safety Checklist, 
tha worker will nnd a copy of the checklist to thll parent and to the provider for their records. 

S:~ction I; To be fined out for flmlly Oay Cere Home i'roYider• and In-Homo Ptoyldetl 

HEALTH AND SAFETY STATEMENTS v •• No 

1. If/when I drive the childrlln in a motor vehicle, I make sura the vehicle 
m~rets the rules &at bY the Division of Motor Vahicln, such as: 

e c~r has a current license plate 
• Car has sBfety inspection at1cker 
e Car has loclll SliCker 
e I have insurance lor th11 car 
e I hllvR 11 current driver's license 

2. Any motor vahicla used has required seat belts and car seall. 

3. 1 have the nemas and phone numbers of one or more parsons other 
than the parant(s) who may be contacted in cna ol emergency. 

- --

Section II: To be filled out tor Family Day Care Home Providers 

HEALTH AND SAFElY STATEMENTS y,, No .. I have a working telephone, or can easily get to one . 

5. All areas of my property where the children are allowed are free of 
obvious dangers (for example, electrical outlets are covered). 

6. There are working smoke detectors in the areas where children are in 
care. 

7. My home is in good repair, clean and free of trash. 

B. I keep medicines and cleaning products away from food and I store them 
In places where children cannot reach them. .. If there are guns and ammunition on my property, I keep them unloaded, 
separated, and in a l<lcked place. 

10. I have a first aid kit available. 

11. I have a working flashlight available. 

12. I wash my hands and the children's hands with soap before meals, alter 

--' 
using the bathroom, and after diapering. 

13. I serve healthy meals and sn11;cks to children. 

14. I make sure drinking water l$; available ior the children. 

15. r-Ay home is not int;;sted with insects or rodents. 

16. If there Me dogs or cats on my property they have up-to-date rabies shots. 

17. I make sure pets are kept from areas where I prepare food. 

Section Ill: Assistants and Other Adults In the Home 

Name ____________________________ __ 
Social Security No. --------------------

Address {If other than the provider) -----------------------------------------------

Name ____________________________ __ 
Social Security No. --------------------

Addresa (II other than the provider) -----------------------------------------------
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Section IV: TO BE SIGNED BY PROVIDER 

I have discussed the following with the parent: 

I am not required by state law or local ordinance to be regulated. 

I am at least 18 years of age. 

I understand that failure to meet the requirements for unregulated providers 
will mean the local agency cannot pay me to provide child care. 

I agree that I, my assistant if I have one, and other adults Jiving in the 
hOusehold shall submit the results of a physical and/or mental health 
examination when requested by the agency if there is evidence of a 
problem. 

I have a completed emergency medical release form permitting acce"SS to 
emergency care for each child receiving care paid by the local agency. 

I have an up+to-date record of immunizations (shots) for each child 
receiving care paid by the local agency when care is provided outside the 
child's home. 

I allow parents and agency staff to visit the day care setting at any time 
the child is in care. 

I wHI not allow the use of alcohol or unlawful drugs by anyone in the home 
while children are in care. 

I do not use physical punishment or any methods of discipline that 
embarrass children. J discu5s with parents methods of discipline to be 
used. 

All the information submitted above is true to the best of my knowledge. 

Name {Print)·------------------ Date ______ _ 

Signature Social Secunty No .. _-------

Address ________________________________________________________ _ 

County/City Phone No. _________ _ 

Rates Charged $ _______ _ Per Week I Day 1 Hour (circle one) 

3 

Section V: TO BE SIGNED BY PARENT 

I have discussed the following with the provider and the agency: 

I have chosen to use an unregulated provider. 

I understand I have the right to visit my child at any time while in day care. 

I have discussed with the provider the types of discipline to be used with 
my child and we agree that no physical punishment will be used. 

I haVe discussed with the provider whether smoking is allowed in the 
pro'f('ider's home. I am aware of the dangers to children of second hand 
smoke. 

I do not agree with the responses given to the statement(s) in Sections I 
and II. 

# 

All the information submitted above is true to the best of my knowledge. 

Name (Prir.t)'--------------------------

Signature _____________ _ Date, ______ _ 

Address ______________________ _ 

Phone No. (Home)'---------- (Work) ______ _ 

Local Agency Usa Only: 

RECEIVED 
Health and Safety Checklist 
Crimmal Records Check 
CPS Check 
Tuberculosis Test 

PAYMENT FOR CARE 

Date Payment Approve"''~===== 
Data Payment Denied_ 

Worker 
Signature __________ _ 

*Approval lor payment in no way constitutes regulation ollhis provider. This document I 
Is not a license or cartllication. · 
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Proposed Regulations 

VIRGINIA DEPARTMENT OF 

Y®UTH & 

FAMILY SERVICES 
lbuth Beg1ns Wittl \bu. 

DEPARTMENT OF YOUTH AND FAMILY SERVICES 
(BOARD.OF) 

Title Qf Regulation: VR 690·05·001. Standards Governing 
Research on Clients and Records of the Department. 

Statutory Authority: § 66-10.1 of the Code of Virginia. 

Public Hearing Date: January 13, 1994 · 3 p.m. 
Written comments may be submitted until February 
28, 1994. 

(See Calendar of Events section 
for additional information) 

Basis: Section 66·10.1 of the Code of Virginia states that 
"the Board shall promulgate regulations pursuant to the 
Administrative Process Act (§ 9-6.!4:1 et seq.) to effectuate 
the provisions of Chapter 5.1 (§ 32.1·162.16 et seq.) of Title 
32.1 for human research, as defined in § 32.1-162.16, to be 
conducted or authorized by the Department.. .. " 

Puroose: The purpose of these standards is to ensure that 
research projects comply with all applicable state and 
federal laws and regulations, and with medical, societal 
and professional ethics; protect the public safety and the 
security of department facilities; protect the safety, health, 
privacy and confidentiality of clients and staff; prohibit 
unauthorized access to and publication of information that 
identifies individuals or families; and assure that research 
projects do not impede rehabilitation and treatment 
programs for clients. 

Substance· These regulations set forth the process for 
receiving, reviewing, approving and monitoring proposals 
for research on clients and records of the department. 
Provision is made for a human research committee and 
for a written formal agreement with researchers specifying 
the objectives and benefits of the research, the resources 
required of the department, the research design including 
timeframes and techniques for data collection and analysis, 
and the method for publicizing the research findings. 

Issues: The board recognizes that the application and 
review process may sometimes be slow, but feels that 
these deliberate procedural steps are reasonable to ensure 
the appropriateness of the research and to protect clients' 
safety and confidentiality. Provision is made for expedited 
review of research proposals in narrowly defined 
circumstances. 

The board has made the policy judgment that the 

department should have the authority to recover 
reasonable costs associated with a given research project. 
In the past, some research projects entailed considerable 
personnel costs that were absorbed by the department. If 
a researcher is not able to pay these costs, the department 
may either disallow the research, or opt to absorb the 
costs as an investment in gathering the information. 

Fiscal Impact: The proposed regulation essentially 
formalizes current department procedure governing 
research. The standards apply to all researchers from 
outside the department, who generally number about 12 
per year. 

The net cost of external research projects is not affected 
by the new standards. However, researchers may be asked 
to pay reasonable fees to cover costs that had previously 
been absorbed by the department. for example for 
personnel and materials costs associated with a given 
research project. The effect, in some cases, could be "cost 
shifting," by transferring some of the costs for a research 
project from the department to the researcher. It is 
anticipated that academic researchers who propose to 
conduct research projects under terms of a grant will be 
able to include in their grant applications the reasonable 
costs that may be required by the department. 

Summary: 

These regulations set forth the process for recezvmg, 
reviewing, approving and moniton"ng proposals for 
research on clients and records of the Department of 
Youth and Family Services. The process is designed 
so as not to impede rehabilitation and treatment 
programs for clients. Specifically, the standards 
establish a human research committee and require a 
written formal agreement with researchers specifying 
the objectives and benefits of the research, the 
resources required of the department, the research 
design including timeframes and techniques for 
collecting and analyzing data, and the method for 
publicizing the research findings. These proposed 
standards prohibit unauthorized access to and 
publication of information that identifies individuals 
or families. The proposed regulations also permit the 
department to recover reasonable costs associated 
with a given research project. 

VR 690·05-00 l. Standards Governing Research on Clients 
and Records of the Department. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Client" means any individual or family who is 
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recezvzng or has received services, directly or indirectly, 
from the department. 

"Committee" means the Human Research Review 
Committee of the Department of Youth and Family 
Services. 

"Data research" means any systematic investigation 
using client records, responses or observations where the 
only potential n"sk is a loss of confzdentiality due to 
identification of clients through such records, responses, or 
observations. 

"Department" means the Department of Youth and 
Family Services. 

"Director" means the Director of the Department of 
Youth and Family Services. 

"Human research" means any systematic investigation 
of human subjects that may expose those subjects to 
physical or psychological injury, and that departs from 
the application of established and accepted therapeutic 
methods appropriate to meet the subjects' needs, but does 
not include: 

I. Activities of the Virginia Department of Health 
conducted pursuant to § 32.1-39 of the Code of 
Virginia. 

2. Research or student learning outcomes assessments 
conducted in educational settings involving regular or 
special education instructional strategies, the 
effectiveness of or the compan"son among instructional 
techniques, curricula, or classroom management 
methods, or the use of educational tests, whether 
cognitive, diagnostic, aptitude, or achievement, if the 
data from such tests are recorded in a manner so 
that subjects cannot be identified, directly or through 
identifiers linked to the subject. 

3. Research involving solely the observation of public 
behavior, including observation by participants, or 
research involving survey or interview procedures 
unless data are recorded in such a manner that the 
subjects can be identified, directly or through 
identifiers linked to the subjects, and either: 

a. The information about the subject, if it became 
known outside the research, could reasonably place 
the subject at risk of criminal or civil liability or be 
damaging to the subject's financial standing or 
employability; or 

b. The research deals with sensitive aspects of the 
subject's own behavior, such as sexual behavior, 
drug or alcohol use, or illegal conduct. 

4. The collection or study of existing data, documents, 
records, pathological specimens, or diagnostic 
specimens, if these sources are publicly available or if 
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the information is recorded by the investigator in a 
manner so that subjects cannot be identzfied, directly 
or through identifiers linked to the subjects. 

5. Medical treatment of an experimental nature 
intended to save or prolong the life of the subject in 
danger of death, to prevent the subject from 
becoming disfigured or physically or mentally 
incapacitated, or to improve the quality of the 
subject's life. 

"Informed consent" means the knowing and voluntary 
agreement without undue inducement or any element of 
force, fraud, deceit, duress, or other form of constraint or 
coercion, of a person who is capable of exercising free 
power of choice. For the purposes of human research, the 
basic elements of information necessary to such consent 
shall include: 

I. A reasonable and comprehensible explanation to 
the person of the proposed procedures or protocols to 
be followed, their purposes, including descriptions of 
any attendant discomforts, and risks and benefits 
reasonably to be expected; 

2. A disclosure of any appropriate alternative 
procedures or therapies that might be advantageous 
for the person; 

3. An instruction that the person may withdraw his 
consent and discontinue participation in the human 
research at any time without prejudice to him; 

4. An explanation of any costs or compensation which 
may accme to the person and, if applicable, the 
availability of third party reimbursement for the 
proposed procedures or protocols; and 

5. An offer to answer and answers to any inquznes 
by the person concerning the procedures and 
protocols. 

"Institution" or "agency" means any facility, program, 
or organization owned or operated by the Commonwealth 
of Virginia, by any political subdivision, or by any person, 
firm, corporation, association, or other legal entity. 

"Legally authorized representative" means the parent or 
parents having custody of a prospective subject; the legal 
guardian of a prospective subfect; or any person or 
judicial or other body authorized by law to consent on 
behalf of a prospective subject to such subject's 
participation in the particular human research, including 
an attorney in fact appointed under a durable power of 
attorney, to the extent the power grants the authority to 
make such a decision. The attorney in fact shall not be 
employed by the person, institution, or agency conducting 
the human research. No official or employee of the 
institution or agency conducting or authorizing the 
research shall be qualified to act as a legally authorized 
representative. 
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"Minimal risk" means that the risks of harm anticipated 
in the proposed research are not greater, considering 
probability and magnitude, than those ordinarily 
encountered in daily life or during the performance of 
routine physical or psychological examinations or tests. 

'
1Nontherapeutic research" means human research in 

which there is no reasonable expectation of direct benefit 
to the physical or mental condition of the human subject. 

"Pn"ncipal researcher" means an individual researcher 
who is responsible for the research design, the conduct of 
research, any research staff, and the research findings. 
The pn'ncipal researcher signs a research agreement with 
the Department of Youth and Family Services. 

"Research" means the systematic development of 
knowledge essential to effective planning and rational 
decision making. It involves the assessment of cu"ent 
knowledge on conceptual problems selected, statement of 
those problems in researchable format, design of 
methodologies appropriate to the problems, and the 
application of statistical techniques to organize and 
analyze data. Research findings should provide valuable 
information to management for policy options. 

"Researcher" means an individual who has professional 
standing in the pertinent field or is supervised directly by 
such an individual. 

"Research project" means the systematic collection of 
information, analysis of the data, and the preparation of a 
report of findings. 

"Subject" or "partici'pant" means any client or 
employee of the Department of Youth and Family Services 
who is requested to participate in human research. 

§ 1.2. Applicability. 

These regulations apply to all research studies which 
involve clients or employees of the Department of Youth 
and Family Services, whether through data, records, 
responses, observations, or direct contact. 

§ 1.3. Exception. 

Program evaluations, management studies and routine 
data analyses conducted by the Department of Youth and 
Family Services are exempt from this procedure. 

§ 1.4. Supporting evidence. 

It shall be the responsibility of the principal researcher 
to provide the information required for review by the 
Research and Planning Unit and the department's Human 
Research Review Committee. 

§ 1.5. Budget and personnel constraints. 

The Department of Youth and Family Services may 

refuse to accept, or may decline to authorize, research 
proposals which comply with these regulations when, in 
its sole discretion, it has insufficient financial or personnel 
resources to support outside research. 

§ 1.6. Legal requirements. 

The research shall comply with applicable laws, rules, 
and regulations of the Code of Virginia as amended, 
particularly Chapter 5.1 of Title 32.1 regarding human 
research and Chapter 11, Article 12 of Title I6.I, 
regarding confidentiality of juvenile records. 

§ 1. 7. Exemption for federally regulated research. 

Pursuant to § 32.1-162.20 of the Code of Virginia, 
human research which is subject to policies and 
regulations for the protection of human subjects 
promulgated by any agency of the federal government 
shall be exempt from these these regulations. 

§ 1.8. Subjects' rights. 

The research shall not interfere with the rights of 
juveniles or their families, nor of department staff. In 
particular, research involving known and substantive 
physical, mental, or emotional risk to the participants, 
including the withholding of any prescribed program of 
treatment, is specifically prohibited. Juveniles and their 
families shall not be used for medical, pharmaceutical, or 
cosmetic experiments. 

§ 1.9. Confidentiality of persons. 

The research findings shall not identify individual 
participants. 

§ 1.10. Confidentiality of records. 

The confidentiality of all records and information shall 
be protected in accordance with applicable laws, rules, 
and regulations. 

§ 1.11. Nondisruption of normal operations. 

The proposed research shall not interfere significantly 
with the programs or operations of the department. The 
extent of interference shall be determined in consultation 
with the operating units that would participate in the 
proposed research. 

§ 1.I2. Benefits to justify involvement. 

The proposed benefits of the research should justify the 
department's involvement. 

§ 1.13. Compatibility with department operations. 

The proposed research must be compatible with the 
purposes and goals of the juvenile justice system and with 
the department's organization, operations, and resources. 
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§ 1.14. Consequences of noncompliance. 

Failure to comply with all requirements of these 
standards, including the submission of two copies of the 
final project report, may jeopardize future research 
projects with either the principal researcher or affiliated 
organization. 

PART ll. 
REVIEW AND APPROVAL OF RESEARCH 

PROPOSALS. 

Article 1. 
Requirements of Research Proposals. 

§ 2.1. Research Proposal Summary. 

A complete Research Proposal Summary describing the 
proposed research project and a Research Agreement shall 
be submitted to the Research and Planning Unit prior to 
the department's involvement. The submission of any 
additional and supporting information about the proposed 
research project is encouraged. 

The Research Proposal Summary shall contain: 

1. Name, address, telephone numbers, title and 
affiliation of the principal researcher,· 

2. Name of the person who will supervise the project, 
if different from subdivision 1 of this section; 

3. Funding source, if any; 

4. Date of the proposal's submission to the Research 
and Planning Unit; 

5. Title of the proposed research project; 

6. Statement of the specific purpose(s) of the proposed 
research project with anticipated results, including 
benefit to the department; 

7. A concise description of the research design and 
techniques for data collection and analysis, and of the 
likely effects of the research methodology on existing 
programs and institutional operations; 

8. Time frames indicating proposed 
ending dates for data collection, 
preliminary report, and final report; 

beginning and 
analysis and 

9. A listing of any resources the researcher will 
require from the department or its subsidiaries, such 
as personnel, supplies, materials, equipment, 
workspaces, or access to clients and files; 

10. Project endorsement from the departmental 
operating unit that is to participate in the research 
(e.g., Learning Center, Court Service Unit, etc.); 
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11. Project endorsement for student research from the 
researcher's academic advisor or other appropriate 
persons; 

12. Project endorsement from the appropriate juvenile 
and domestic relations judge(s) for research involving 
records of clients at state and local court service 
units; and 

13. Project endorsement for human research from the 
institutional review board of the institution or 
organization with which the researcher is affiliated. 

§ 2.2. Records retention requirement. 

The Research and Planning Unit shall keep the 
Research Proposal Summary and Research Agreement on 
file for a period of three years. The researcher( s) shall 
keep all research documentation, publications, and records 
on file for a period of five years. 

Article 2. 
Review by the Department. 

§ 2.3. Initial review by Research and Planning Unit. 

The Research and Planning Unit shall: 

1. Review all research projects; 

2. Establish research priorities consistent with the 
needs of the department; 

3. Review the design of the research; 

4. Determine that research projects do not violate 
basic research standards and laws; 

5. Regulate the number and timetable of research 
projects, so as not to disrupt the normal functioning 
of the host institution or unit; and 

6. Determine if the research is subject to the human 
research review provisions within the Code of 
Virginia. 

§ 2.4. Administrative review. 

After initial review, the Research and Planning Unit 
shall send a copy of the research proposal, including 
project endorsement(s) from participating operating unit(s) 
within the department, to the appropriate chief of 
operations or regional administrator and deputy directors 
for review. The Research and Planning Unit shall then 
forward the research proposal, all review comments, and 
if applicable, Human Research Review Committee 
recommendation, to the director (or designee) for the final 
review and decision. 

§ 2.5. Data research proposals. 

Monday, December 27, 1993 

1807 



Proposed Regulations 

The Manager of the Research and Planning Unit shall 
review data research proposals within 30 days of receipt 
of all required forms and documentation. The manager's 
review shall include consultation with the appropriate 
deputy director and chief of operations, and with the 
operating unit(s) supplying the data. The director (or 
designee) shall approve or deny the proposal within 30 
days of receipt of the manager's recommendation. 

§ 2.6. Human research proposals. 

The Manager of the Research and Planning Unit shall 
review human research proposals within 30 days of 
receipt of all required fonns and documentation. The 
manager's review shall include consultation with 
appropriate deputy director and chief of operations, and 
with the operating unit(s) where the research will be 
conducted. The department's Human Research Committee 
will review the proposal at its next scheduled meeting 
following completion of the manager's review. The 
committee may deny, approve, conditionally approve or 
request additional information about the proposal. The 
latter two actions require additional action by the 
researchel(s) prior to a recommendation by the commzctee. 
The director (or designee) shall approve or deny the 
proposal within 30 days of receipt of the committee's 
recommendation. 

Article 3. 
Research Agreement. 

§ 2.7. Written Research Agreement. 

A written Research Agreement must be signed and 
submzUed with the Research Proposal Summary indicating 
that the principal researcher and research staff have read, 
understand, and agree to abide by these regulations. 

§ 2.8. Projected time frames. 

This agreement shall set forth the projected time frames 
of the department's involvement and the projected dates 
the researcher shall submit progress reports and the final 
report to the Manager of the Research and Planning Unit. 

§ 2.9. Academic research. 

In the case of student research, the researcher's 
academic advisor also must sign the research agreement. 

§ 2.10. Departmental requirements. 

Department participation in this agreement shall occur 
only when procedural and applicable human research 
reviews are completed and the director (or designee) signs 
the agreement on behalf of the department. The Manager 
of the Research and Planning Unzc must forward a copy 
of the signed Research Agreement to the researcher before 
the project may begin. 

Article 4. 

Research Standards. 

§ 2.11. Credentials. 

The principal researcher shall have academic or 
professional standing in the pertinent field or job-related 
experience in the areas of study or be directly supervised 
by such a person. 

§ 2.12. Ethics. 

The research shall conform to the standards of ethics of 
professional societies such as the Amen·can Correctional 
Association, the American Psychological Association, the 
American Sociological Association, the National 
Association of Social Workers, or their equivalent. 

§ 2.13. Protection of rights. 

The principal researcher is responsible for their staff's 
conduct and assumes the responsibility for the protection 
of the rights of subjects involved in the project. 

§ 2.14. Confidentiality. 

Information given by clients and employees of the 
department to the researcher shall be kept confidential. 
Confidentiality does not preclude the reporting of results 
in consolidated form that protects the identity of 
individuals nor the giving of raw data to the Research 
and Planning Unit for possible further analysis. Tht 
confidentiality of any such raw data shall be monitored 
by the Research and Planning Unit. Persons who breach 
confidentiality shall be subject to sanctions in accordance 
with applicable laws, policies, and procedures. 

§ 2.15. Client incentives. 

The opportunity to participate in research is considered 
sufficient incentive for client participation, and the 
offen'ng of additional incentives is discouraged. However, 
when such incentives are offered, they shall be 
appropriate to the subjects' custodial status so as not to 
offer compensation which would be disproportionate to 
the situation. 

Article 5. 
Human Research Review Committee. 

§ 2.16. Legal base. 

The Department of Youth and Family Services shall 
establish a human research review committee ("the 
committee'') pursuant to § 32.1-162.19 of the Code of 
Virginia. 

§ 2.17. Committee purpose. 

The committee shall advise the the department on 
matters of human research, and shall review and 
recommend human research proposals to the director in 
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accordance with applicable laws, regulations, policies and 
procedures. 

§ 2.18. Committee responsibilities. 

No human research shall be conducted or authorized by 
the Department of Youth and Family Services unless the 
committee has reviewed and approved the proposed 
human research project giving consideration to: 

1. The potential benefits and risks involved; 

2. The adequacy of the methodology of the research; 

3. If the research is nontherapeutic, whether it 
presents more than a minimal risk to the human 
subjects; 

4. Whether the rights and welfare of the human 
subjects involved are adequately protected; 

5. Whether the risks to the human subjects are 
outweighed by the potential benefits to them; 

6. Whether the informed consent is to be obtained by 
methods that are adequate and appropriate, and 
whether the written consent form is adequate in both 
content and language for the participants to 
understand; 

7. Whether the persons proposing 
particular human research are 
competent and qualified; 

to conduct the 
appropriately 

8. Whether the criteria for selecting subjects are valid 
and equitable; and 

9. Whether the research complies with the 
requirements of these regulations and with any other 
requirements as established by the department. 

§ 2.19. Expedited review: conditions. 

The committee may conduct an expedited review of a 
proposed human research project which involves no more 
than minimal risk to the subjects if: 

1. Another institution's or agency's human research 
review committee has reviewed and approved the 
project; or 

2. The review involves only minor changes in 
previously approved research and the changes occur 
during the approved project period. 

§ 2.20. Expedited review: procedures. 

The researcher must request an expedited review and 
recommendation before a regularly scheduled committee 
meeting. The expedited review begins with distribution of 

1 the research proposal to committee members. Within five 
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working days the chairperson will contact each committee 
member for their opinion and decision. A majority of four 
is required to recommend approval or denial to the 
director of the department. 

§ 2.21. Committee selection and composition. 

The committee shall consist of seven members 
representing varied backgrounds, to ensure the competent, 
complete, and professional revzew of human research 
activities conducted by, proposed to or authorized by the 
department. Permanent members shall include the 
Manager of the department's Research and Planning Unit, 
who shall serve as committee chair, and the Chief 
Psychologist of the department's Behavioral Services Unit. 
The director (or designee) shall appoint the remaining 
members for terms of two years. Committee members 
may be reappointed to successive terms. 

§ 2.22. Diversity of membership. 

At least three members must be individuals who are 
not otherwise associated with the department. At least 
one member must be from a nonscientific profession (e.g., 
lawyer, ethicist or clergyperson). At least one member 
shall have the background and experience to advocate for 
the welfare of the human research subjects. 

§ 2.23. Restriction on committee members. 

No member of the committee shall be directly involved 
in the proposed human research or have administrative 
approval authority over the proposed human research 
except in connection with his responsibilities as a member 
of the committee. 

§ 2.24. Committee meetings. 

A quorum of the committee shall meet monthly as 
necessary (generally the first Monday). Four or more 
members of the committee constitute a quorum. Proposals 
are mailed to committee members I 0 working days before 
a scheduled meeting. Additional committee meetings may 
be called by the chairperson. 

§ 2.25. Committee action. 

The committee shall take action on every proposal 
presented at a meeting. By majority vote of the members 
present, the committee may: 

1. Recommend that the director unconditionally 
approve the research proposal; 

2. Disapprove the research proposal. The Manager of 
the Research and Planning Unit shall notify the 
researcher and the director of the committee's action; 

3. Recommend that the director approve the research 
proposal provided the researcher complies with 
certain conditions set forth by the committee. The 
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Manager of the Research and Planning Unit will 
determine that the conditions have been met before 
forwarding the committee's recommendation to the 
director; 

4. Request additional information about the research 
proposal before voting on a final recommendation. 
The researcher is responsible for supplying any 
additional information and, if necessary, meeting with 
the committee. 

§ 2.30. Annual review. 

All approved and ongoing human research projects shall 
be reviewed at least annually to ensure conformity with 
the approved proposals. 

§ 2.31. Outside experts. 

The committee may invite persons with pertinent 
expertise and competence to assist in the review of any 
project as an aid to the decision-making process. These 
persons, however, may not vote. 

§ 2.32. Reimbursement of expenses. 

The Department of Youth and Family Services shall 
reimburse nondepartmental committee members for all 
reasonable mileage and parking expenses incurred as a 
result of committee membership. 

§ 2.33. Committee reports required. 

The committee shall submit to the Governor, the 
General Assembly, the Board of Youth and Family 
Services and the director or his designee at least annually 
a report on human research projects reviewed and 
approved by the committee, including any significant 
deviations from the proposals as approved. 

§ 2.34. Committee compliance with statute. 

The committee rules and procedures of operations shall 
comply with the human research regulations set forth by 
the Code of Virginia. 

PART Ill. 
CONSENT OF PARTICIPANT. 

§ 3.1. Competent individuals. 

In order to conduct human research of a competent 
individual, informed consent must be subscribed to in 
writing by the person and witnessed. 

§ 3.2. Individuals who are not competent. 

ln order to conduct human research of a person who is 
not competent at ·the time consent is required, informed 
consent shall be subscribed to in writing by the person's 
legally authorized representative and witnessed. 

§ 3.3. Minors. 

In order to conduct human research of a minor who is 
otherwise capable of giving informed consent, informed 
consent shall be subscribed to in writing by both the 
minor and his legally authorized representative. 

§ 3.4. Limits of legally authorized representatives. 

A. Notwithstanding consent by a legally authorized 
representative, no person who is otherwise capable of 
giving informed consent shall be forced to participate in 
any human research. 

B. A legally authorized representative may not consent 
to nontherapeutic research unless it is determined by the 
committee that such nontherapeutic research wiU present 
no more than a minimal risk to the human subject. 

§ 3.5. Consent form. 

No informed consent form shall include any language 
through which the human subject waives or appears to 
waive any of his legal rights, including any release of any 
individual, institution, or agency or any agents thereof 
from liability for negligence. 

§ 3.6. Committee review. 

The committee shall review and approve the consent 
process and all required consent forms for each proposed 
human research project before recommending approval to 
the director. 

§ 3.7. Exceptions permitted. 

The committee may approve a consent procedure which 
omits or alters some or all of the basic elements of 
informed consent, or waives the requirement to obtain 
informed consent, if the committee finds and documents 
that: 

1. The research involves no more than a minimal risk 
to the subjects; 

2. The omission, alteration or waiver will not 
adversely affect the rights and welfare of the subjects; 

3. The research could not practicably be performed 
without the omission, alteration or waiver; and 

4. After participation, the subjects are 
additional pertinent information, 
appropriate. 

§ 3.8. Waiver of written consent. 

to be given 
whenever 

The committee may waive the requirement that the 
researcher obtain written informed consent for some or all 
subjects, if the committee finds that the only record 
linking the subject and the research would be the consent 
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document and the principal risk would be potential harm 
resulting from a breach of confidentiality. The committee 
may require the researcher to provide the subjects and 
legally authorized represr!ntatives with a written 
statement explaining the re/earch. Further, each subject 
shall be asked whether he wants documentation linking 
him to the research and the subject's wishes shall govern. 

PART IV. 
RESEARCH FINDINGS. 

§ 4.1. Progress reports. 

The Department of Youth and Family Services may 
require periodic reports from the principal researcher of 
each research project to ensure that the project is being 
carried out in conformity with the proposal as approved. 

§ 4.2. Department use ~f information. 

The Department of Youth and Family Services shall be 
permitted to use the data collected in the research project 
and to reproduce the materials, as they are published, for 
official department use only. 

§ 4.3. Final report. 

Two copies of the final report must be submitted to the 
Manager of the Research and Planning Unit. One copy 
shall be retained by the Research and Planning Unit with 
distribution to the director, members of the Human 
Research Review Committee, and other persons as 
appropriate. The second copy shall be forwarded by the 
Research and Planning Unit to the appropriate deputy 
director, who may share it with the participating 
operating unit(s). 

§ 4.4. Disclaimer. 

Acknowledgement shall include a statement qualifying 
the participation of the department so as not to imply 
approval or endorsement of the publication. 

VA.R. Doc, No. R94·329; Filed December 8, 1993, 10:55 a.m. 
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FINAL REGULATIONS 

For information concerning Final Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricke 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 
(BOARD OF) 

Title Qf Regulation: VR 240-02-1. Regulations Relating to 
Criminal History Record Information Use and Security. 

Statutory Authority: §§ 9-170 and 9-184 through 9-196 of the 
Code of Virginia. 

Effective Date: February I, !994. 

Summary: 

The amendments permit use of nondedicated 
telecommunication lines to access criminal history 
record information in limited, but secure, 
circumstances. Exceptions to the current requirement 
for use of dedicated telecommunication lines for data 
transmission would be granted on an exceptional basis 
provided that documented policies and procedures 
ensure that access to criminal history record 
information is limited to authorized users. The changes 
result from requests of authorized users for 
cost-effective access to criminal history record 
information stored in electronic data systems. 

There have been no substantial changes in the 
regulation since it was published in its proposed form. 
Nonsubstantive changes include one provision for 
tightening the security regarding access of criminal 
history record information. The current regulation 
states that appropriate identification of the remote 
access device operator may be required; the revised 
language stipulates that appropriate identification of 
the remote access device operator shall be required. 

Summary Qf Public Comment and Agency Resoonse: A 
summary of comments made by the public and the 
agency's response may be obtained from the promulgating 
agency or viewed at the Office of the Registrar of 
Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Paula Scott Dehetre, Executive Assistant, Department 
of Criminal Justice Services, 805 E. Broad Street, 
Richmond, VA 23219, telephone (804) 786-4000. There may 
be a charge for copies. 

VR 240·02-l. Regulations Relating to Criminal History 
Record Information Use and Security. 

PART I. 
GENERAL. 

Pursuant to the provisiOns of §§ 9-170(1), 9-170(15), 
9-170(16), 9-170(17), 9-170 21 and §§ 9-184 through 9-196 of 
the Code of Virginia, the Criminal Justice Services Board 
hereby promulgates the following regulations relating to 
Criminal History Record Information Use and Security. 

The purpose of these regulations is to assure that state 
and local criminal justice agencies maintaining criminal 
history record information establish required record 
keeping procedures to ensure that criminal history record 
information is accurate, complete, timely, electronically 
and physically secure, and disseminated only in 
accordance with federal and state legislation and 
regulations. Agencies may implement specific procedures 
appropriate to their particular systems, but at a minimum 
shall abide by the requirements outlined herein. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise. 

"Access" means the ability to obtain, directly or through 
an intermediary, criminal history record information 
contained in manual or automated files. 

"Board" means the Criminal Justice Services Board , as 
defined in § 9-168 of the Code of Virginia. 

"Central Criminal Records Exchange (CCRE)" means the 
repository in this Commonwealth which receives, identifies, 
maintains, and disseminates individual criminal history 
records, in accordance with § 9-170 22 of the Code of 
Virginia. 

"Conviction data" means information in the custody of 
any criminal justice agency relating to a judgement of 
conviction, and the consequences arising therefrom, in any 
court. 

"Correctional status information" means records and 
data concerning each condition of a convicted person's 
custodial status, including probation, confinement, work 
release, study release, escape, or termination of custody 
through expiration of sentence, parole, pardon, or court 
decision. 

"Criminal history record information" means records 
and data collected by criminal justice agencies on adult 
individuals consisting of identifiable descriptions and 
notations of arrests, detentions, indictments, informations, 
or other formal charges and any disposition arising 
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therefrom. The term shall not include juvenile record 
information which is controlled by Chapter 11 (§ 16.1-226 
et seq.), of Title 16.1 of the Code of Virginia, criminal 
justice investigative information, or correctional status 
information. 

"Criminal history record information area" means any 
office, room, or space in which criminal history record 
information is regularly collected, processed, stored, or 
disseminated to an authorized user. This area includes 
computer rooms, computer terminal workstations, file 
rooms and any other rooms or space in which the above 
activities are carried out. 

"Criminal intelligence information" means information 
on identifiable individuals compiled in an effort to 
anticipate, prevent or monitor possible criminal activity. 

"Criminal investigative information" means information 
on identifiable individuals compiled in the course of the 
investigation of specific criminal acts. 

"Criminal justice agency" means a court or any other 
governmental agency or subunit thereof which as its 
principal function performs the administration of criminal 
justice and any other agency or subunit thereof which 
performs criminal justice activities. 

"Criminal justice Information system" means a system 
including the equipment, facilities, procedures, agreements, 
and organizations thereof, which is used for the collection, 
processing, preservation or dissemination of criminal 
history record information. The operations of the system 
may be performed manually or by using electronic 
computers or other automated dnta processing equipment. 

"Department" means the Department of Criminal Justice 
Services. 

"Destroy" means to totally eliminate and eradicate by 
various methods, including, but not limited to, shredding, 
incinerating, or pulping. 

"Director" means the chief administrative officer of the 
department. 

"Dissemination" means any transfer of information, 
whether orally, in writing, or by electronic means. The 
term does not include access to the information by 
officers or employees of a criminal justice agency 
maintaining the information who have both a need and a 
right to know the information. 

"Expunge" means to remove, in accordance with a court 
order, a criminal history record, or a portion of a record, 
!rom public inspection or normal access. 

"Modify" means to add or delete information from a 
record to accurately reflect the reported facts of an 
individual's criminal history record. (See § 9-192(C) of the 
,Code of Virginia.) This includes eradicating, supplementing, 
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updating, and correcting inaccurate and erroneous 
information. 

"Seal" means to physically prevent access to a criminal 
history record, or portion of a criminal history record. 

PART II. 
CRIMINAL HISTORY RECORD INFORMATION USE. 

§ 2.1. Applicability. 

These regulations govern originals and copies of manual 
or automated criminal history record information which 
are used, collected, stored or disseminated by a state or 
local criminal justice agencies or other agencies receiving 
criminal history record information in the Commonwealth. 
The regulations also set forth the required procedures that 
ensure the proper processing of the expungement of 
criminal history record information. The provisions ol 
these regulations apply to the following groups, agencies 
and individuals: 

1. State and local criminal justice agencies and 
subunits of these agencies in the Commonwealth; 

2. The United States Government or the government 
of another state or its political subdivisions which 
exchange such information with criminal justice 
agencies in the Commonwealth, but only to the extent 
of that enchange; 

3. Noncriminal justice agencies or individuals who are 
eligible under the provisions of § 19.2-389 of the Code 
of Virginia to receive limited criminal history record 
information. 

The provisions of these regulations do not apply to: (i) 
original or copied records of entry, such as police blotters 
maintained by a criminal justice agency on a chronological 
basis and permitted to be made public, but only if such 
records are not indexed or accessible by name; (ii) 
offense and dispatch records maintained by a criminal 
justice agency on a chronological basis and pemilted to be 
made public, if such records are not indexed or accessible 
by name or do not contain criminal history record 
information; (iii) court records of public criminal 
proceedings, including opinions and published compilations 
thereof; (iv) records of traffic offenses disseminated to or 
maintained by the Department of Motor Vehicles for the 
purpose of regulating the issuance, suspension, revocation, 
or renewal of drivers' or other operators' licenses; (v) 
statistical or analytical records or reports in which 
individuals are not identified and from which their 
identities are not ascertainable; (vi) announcements of 
executive clemency; (vii) posters, announcements, or lists 
for identifying or apprehending fugitives or wanted 
persons; and (viii) criminal justice intelligence information; 
or criminal justice investigative information. 

Nothing in these regulations shall be construed as 
prohibiting a criminal justice agency from disclosing to the 
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public factual information concerning tbe status of an 
investigation, the apprehension, arrest, release or 
prosecution of an individual, the adjudication of charges, 
or the correctional status of an individual, which is related 
to the offense for which the individual is currently within 
the criminal justice system. 

§ 2.2. Collection. 

A. Responsibility. 

Responsibility for collecting and updating criminal 
history record information rests witb: 

1. State officials and criminal justice agencies having 
the power to arrest, detain, or hold convicted persons 
in correctional facilities; 

2. Sheriffs of cities or counties; 

3. Police officials of cities, counties and towns; 

4. Other local law-enforcement officers or conservators 
of the peace who have tbe power to arrest for a 
felony (see § 19.2-390 of the Code of Virginia); 

5. Clerks of court and court agencies or officers of 
the court; and 

6. Other criminal justice agencies or agencies having 
criminal justice responsibilities which generate 
criminal history record information. 

B. Reportable offenses. 

The above officials and their representatives are 
required to submit to the Central Criminal Records 
Exchange, on forms provided by the Central Criminal 
Records Exchange, a report on every arrest they complete 
for: 

1. Treason; 

2. Felonies or offenses punishable as a misdemeanor 
under Title 54.1 of the Code of Virginia; 

3. Class 1 and 2 misdemeanors under Title 18.2 
(except an arrest for a violation of Article 2 ( § 
18.2-266 et seq.) of Chapter 7 of Title 18.2; violation of 
Article 2 (§ 18.2-415 of Chapter 9 of Title 18.2, or § 
18.2-119; or violation of any similar ordinance of a 
county, city or town. 

In addition to those offenses enumerated above, the 
Central Criminal Records Exchange may receive, classify 
and file any other fingerprints and records of arrest or 
confinement submitted to it by any law-enforcement 
agency or correctional institution. 

The chief of police, sheriff, or criminal justice agency 
head is responsible for establishing a system to ensure that 

arrest forms are completed and submitted in a timely and 
accurate fashion. 

C. Timelines of submission. 

1. Arrests. Arrest reports for all offenses noted above, 
except as provided in this section, and a fingerprint 
card lor the arrested individual shall be forwarded to 
the Central Criminal Records Exchange in accordance 
with the time limits specified by the Department of 
State Police. A copy of the Central Criminal Records 
Exchange arrest form shall also be sent to the local 
court (a copy of the form is provided for the courts) 
at the same time. 

The link between the arrest report and the fingerprint 
card shall be established according to Central Criminal 
Records Exchange requirements. Arrests that occur 
simultaneously for multiple offenses need only be 
accompanied by one fingerprint card. 

2. Nonconvictions. For arrests except as noted in 
subdivision 3a below, the clerk of each circuit and 
district court shall notify the Central Criminal Records 
Exchange of the final action on a case. This 
notification must always be made no more than 30 
days from the date the order is entered by the 
presiding judge. 

3. Convictions. 

a. For persons arrested and released on summonses 
under § 19.2-74 of the Code of Virginia, tbe chief 
law-enforcement officer or his designee, who may 
be the arresting officer, shall furnish fingerprint 
cards and a completed copy of the Central Criminal 
Records Exchange form to the Central Criminal 
Records Exchange. The form shall be completed 
immediately upon conviction unless an appeal is 
noted. In tbe case of an appeal, officials responsible 
for reporting the disposition of charges shall report 
the conviction within 30 days after final action of 
the case. 

b. For arrests except as noted in subdivision 3 a 
above, the clerk of each circuit and district court 
shall notify the Central Criminal Records Exchange 
of the final action on a case. This notification must 
always be made no more than 30 days after 
occurrence of the disposition. 

4. Final disposition. Slate correctional officials shall 
submit to tbe Central Criminal Records Exchange the 
release status of an inmate of the stale correctional 
system within 20 days of the release. 

D. Updating and accuracy. 

Arresting officers and court clerks noted above are 
responsible for notifying the Central Criminal Records 
Exchange in a timely fashion, and always within 30 days, 
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of changes or errors and necessary corrections in arrests, 
convictions, or other dispositions, concerning arrests and 
dispositions that the criminal justice agency originated. In 
the case of correctional status or release information, 
correctional officials are responsible for notifying the 
Central Criminal Records Exchange within the same time 
limits of updates or changes in correctional status 
information. Forms for updating and correcting information 
are provided by the Central Criminal Records Exchange. 

Each criminal justice agency is required to supply 
timely corrections of criminal history record information 
the agency has provided to a criminal justice or 
noncriminal justice agency for a period of two years after 
the date of dissemination. 

E. Locally maintained and nonreportable offenses. 

Criminal history record information generated by a 
criminal justice agency and maintained in a locally used 
and maintained file, including criminal history record 
information on offenses not required to be reported to the 
Central Criminal Records Exchange but maintained in 
local files, as well as criminal history record information 
maintained by the Central Criminal Records Exchange, 
shall adhere to the standards of collection, timeliness, 
updating and accuracy as required by these regulations. 
Arrests shall be noted and convictions or adjudications 
recorded within 30 days of court action or the elapse of 
lime to appeal. 

§ 2.3. Dissemination. 

A. Authorization. 

No criminal justice agency or individual shall confirm or 
deny the existence or nonexistence of a criminal history 
record to persons or agencies that would not be eligible to 
receive the information. No dissemination of a criminal 
history record is to be made to a noncriminal justice 
agency or individual if an interval of one year has elapsed 
from the date of arrest and no disposition of the charge 
has been recorded and no active prosecution of the charge 
is pending. 

Criminal history record information or portions of an 
individual's record both maintained and used by criminal 
justice agencies and eligible recipients, maintained either 
at the Central Criminal Records Exchange, or by the 
originating criminal justice agency, or both, shall only be 
disseminated as provided by § 19.2-389 of the Code of 
Virginia. 

Upon receipt of a request for criminal history record 
information, by personal contact, mail, or electronic means 
from an agency or individual claiming to be authorized to 
obtain such information, the person responding to the 
request shall determine whether the requesting agency or 
individual is authorized to receive criminal history record 
Information. 
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Criminal justice agencies shall determine what positions 
in their agency require regular access to criminal history 
record information as part of their job responsibilities. 
These positions will be exempt from the dissemination 
rules below. Use of criminal history record information by 
a member of a criminal justice agency not occupying a 
position authorized to receive criminal history record 
information, or for a purpose or activity other than one 
for which the person is authorized to receive criminal 
history record information, will be considered a 
dissemination and shall meet the provisions of this section. 
If the user of criminal history record information does not 
meet the procedures in subsection B, the use of the 
information will be considered an unauthorized 
dissemination. 

The release of criminal history record information to an 
individual or entity not included in § 19.2-389 of the Code 
of Virginia is unlawful and unauthorized. An individual or 
criminal justice agency that releases criminal history 
record information to a party which does not clearly 
belong to one of the categories of agencies and individuals 
authorized to receive the information as outlined ln § 
19.2-389 of the Code is subject to being denied access to 
state and national criminal history record information on a 
temporary or permanent basis and to the administrative 
sanctions described in § 2.8 of these regulations. Unlawful 
dissemination contrary to the provisiOns of these 
regulations is also a Class 2 misdemeanor (see § 9-195 of 
the Code of Virginia). 

B. Procedures for responding to requests. 

A criminal justice agency 
record information shall 
regulations: 

disseminating criminal history 
adhere to the following 
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l. Allowable responses to requests. Local and regional 
criminal justice agencies may respond to requests for 
criminal history record information in two ways: 

a. For offenses required to be reported to the 
Central Criminal Records Exchange (CCRE), they 
may refer the requester to the Central Criminal 
Records Exchange, which will directly provide the 
requester with the information, or shall themselves 
query the Central Criminal Records Exchange to 
obtain the most accurate and complete information 
available and provide the information to the 
requester. (See § 19.2-389 of the Code of Virginia.) 

It should be noted that the Code of Virginia 
provides an exception to the above mentioned 
procedure for responding to information requests. 
The local law-enforcement agency may directly 
provide criminal history record information to the 
requester without making an inquiry to the Central 
Criminal Records Exchange or referring the 
requester to the Central Criminal Records Exchange 
if the time is of the essence and the normal 
response time of the exchange would exceed the 
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necessary time period. (See § 19.2-389 of the Code 
of Virginia.) Under circumstances where an inquiry 
to the exchange is not made, the record provided 
by the local law-enforcement agency should be 
accompanied by an appropriate disclaimer indicating 
that the record may not be complete. 

b. For nonreportable offenses (those offenses not 
reported to the Central Criminal Records Exchange), 
the law-enforcement agency shall provide the 
information requested, following the dissemination 
procedures as required by the regulations below. 

2. Prior to dissemination. Prior to disseminating 
criminal history record information a criminal justice 
agency shall: 

a. Verify requester identity. 

(I) Individual requester. For an individual 
requesting his own record and not known to the 
person responding to the request, the individual 
shall provide proper identification, to include at 
least two of the following, one of which must be a 
photo identification: (i) a valid passport, (ii) drivers' 
license with photo, (iii) social security card, (iv) 
birth certificate, or (v) military identification, if 
there is more than one name match. Fingerprints or 
other additional information shall be required if the 
disseminating criminal justice agency deems it 
appropriate or necessary to ensure a match of the 
record and the requesting subject. 

(2) Criminal justice agencies. For personnel of 
criminal justice agencies requesting a record, the 
requester shall provide valid agency identification 
unless the disseminator recognizes the requesting 
individual as having previously been authorized to 
receive the information for the same purpose. 

(3) Noncriminal justice agencies or individuals. For 
an individual requesting the record of another, as in 
the case of an attorney requesting the record of his 
client, the individual shall provide a sworn written 
request from the record subject naming the 
requester as a recipient, as provided in § 19.2-389A 
of !he Code of Virginia. Identification of the 
attorney or individual shall also be required unless 
the attorney or individual is known to the official 
responding to the request. 

b. Verify record subject identity. Because serious 
harm could come from the matching of criminal 
history record information to the wrong individual, 
verification procedures shall be carefully managed, 
particularly when dissemination will be to 
noncriminal justice recipients. The following 
verification methods are the only acceptable 
methods: 

(!) Individual requesters. The verification 

requirements for individuals requesting their own 
records and for individual requesters with sworn 
requests from the subject of the information shall 
be the same as the requirements for noncriminal 
justice agencies as described below. Only when 
information supplied and information in the Central 
Criminal Records Exchange or local files 
satisfactorily match shall information be 
disseminated. 

(2) Criminal justice agencies. Criminal history 
record information which reasonably corresponds to 
the name, aliases, and physical identity of the 
subject can be disseminated to a legitimate 
requester when time is of the essence or if criminal 
justice interests will be best served by the 
dissemination. This includes the dissemination of 
records with similar but not identical name 
spellings, similar physical characteristics, and similar 
but not identical aliases. When criminal history 
record information is obtained in this manner and 
results in an apparent match between the identity of 
the subject and the record, the criminal history 
record should be verified using fingerprint 
identification prior to prosecution, adjudication or 
sentencing of the record subject. If a criminal 
justice agency does not have the capability to 
classify fingerprints, it may submit them by mail to 
the Central Criminal Records Exchange. 

(3) Noncriminal justice agencies. Full name, date oi 
birth, race, and sex of the record subject must be 
provided by the requester for a criminal history 
record to be disseminated. Fingerprint identification 
may be required prior to dissemination if there is 
any doubt as to the match. If a criminal justice 
agency does not have the capability to classify 
fingerprints, it may submit them by mail to the 
Central Criminal Records Exchange. Information 
supplied by the requester and available through the 
Central Criminal Records Exchange (or in the local 
files where the request is for criminal history 
record information maintained only locally) must 
match to the satisfaction of the disseminator, or the 
dissemination shall not be made. 

c. Notify requester of costs and restrictions. The 
official responsible for aiding the requester shall 
notify the requester of the costs involved and of 
restrictions generally imposed on use of the data, or 
be reasonably assured that the requester is familiar 
with the costs and restrictions, prior to beginning 
the search for the requested criminal history record 
information, and shall obtain the consent of the 
requester to pay any charges associated with the 
dissemination. 

3. Locating and disseminating information requested. 
Once a request for a criminal history record has been 
made, and the responsible official is satisfied as to the 
legitimacy of the request and the identity of th< 
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subject and has informed the requester of costs and 
restrictions, the responsible official conducting the 
search !or the record shall supply the information 
alter querying the Central Criminal Records Exchange. 
However, if time is of the essence, or the offenses in 
a criminal history record are not required to be 
reported to Central Criminal Records Exchange, the 
responsible official may directly supply the 
information (see § 19.2-389 of the Code of Virginia). 

4. Instructions regarding dissemination to requesters. 
The disseminated record must be accompanied by one 
of the three following messages in printed form, 
whichever matches the category of the requester: 

a. Record subjects. Record subjects have a right to 
receive and disseminate their own criminal history 
record information, subject to these regulations and 
§ 19.2·389(ll) of the Code of Virginia. If a record 
subject or his attorney complies with the 
requirements of these sections, he shall be given the 
requested criminal history record information. 
However, if an agency or individual receives a 
record from the record subject, that agency or 
individual shall not further disseminate the record. 
The following printed message shall accompany the 
criminal history record information disseminated to 
a record subject: 

"UNAUTHORIZED DISSEMINATION WILL SUBJECT 
THE DISSEMINATOR TO CRIMINAL AND CIVIL 
PENALTIES." 

b. Criminal justice agencies. The following printed 
message shall accompany the criminal history 
record information disseminated to a criminal 
justice agency: 

"UNAUTHORIZED DISSEMINATION WILL SUBJECT 
THE DISSEMINATOR TO CRIMINAL AND CIVIL 
PENALTIES." 

c. Noncriminal justice agencies and individuals other 
than record subjects. Even with the sworn consent 
of the record subject, only criminal history record 
information that is conviction data shall be 
disseminated to a noncriminal justice agency or 
individual in compliance with the existing laws and 
shall not be disseminated further. The following 
printed message shall accompany the criminal 
history record information disseminated to an 
individual or a noncriminal justice agency receiving 
criminal history record information: 

"UNAUTHORIZED DISSEMINATION WILL SUBJECT 
THE DISSEMINATOR TO CRIMINAL AND CIVIL 
PENALTIES." 

5. Maintaining a dissemination log. A record ol any 
dissemination shall be maintained at the disseminating 
criminal justice agency or shall be accessible 
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electronically for a period of at least two years from 
the date of the dissemination. 

The dissemination log must list all requests for 
criminal history record information. The log may be 
automated or manual. 

Records will include the following information on each 
dissemination: 

a. Date of inquiry; 

b. Requesting agency name and address; 

c. Identifying name and number (either FBI or state 
identification number of record subject, or 
notification of "no record found"); 

d. Name of requester within the agency requesting 
criminal history record information; and 

e. Name of disseminator (officer or civilian who 
provides the criminal history record information to 
the requester). 

6. Reporting unauthorized disseminations. While 
individual criminal justice agencies are not expected 
to audit agencies who receive criminal history record 
information that they provide, in order to identify 
unauthorized releases, they shall notify the Department 
of any violations observed of the above dissemination 
regulations. The department will investigate and 
respond to the violation in a manner deemed 
appropriate by the department. 

A criminal justice agency which knowingly fails to 
report a violation may be subject to immediate audit 
of its entire dissemination log to ensure that 
disseminations are being appropriately managed. 

7. Interstate dissemination. Interstate dissemination of 
criminal history record information shall be subject to 
the procedures described herein. Dissemination to an 
agency outside of the Commonwealth shall be carried 
out in compliance with Virginia law and these 
regulations, as if the agency were within the 
jurisdiction of the Commonwealth. 

8. Fees. Criminal justice agencies may charge a 
reasonable fee for search and copying time expended 
when dissemination of criminal history record 
information is requested by a noncriminal justice 
agency or individual. The criminal justice agency shall 
post the schedule of fees to be charged, and shall 
obtain approval from the requester to pay such costs 
prior to initiating the search. 

§ 2.4. Access and review. 

A. Who can review. 
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An individual or his attorney, upon providing proper 
identification and in the case of an attorney representing a 
client, with a sworn written request from the record 
subject, shall have the right to inspect criminal history 
record information being maintained on that individual by 
the Central Criminal Records Exchange or other criminal 
justice agencies. Completing a request form may be 
required by the Central Criminal Records Exchange or the 
local criminal justice agency. 

B. Review at local law-enforcement agency or central 
criminal records exchange. 

An individual or his attorney may review the 
individual's criminal history record information arising 
from arrests for felonies and Class 1 and 2 misdemeanors 
maintained in the Central Criminal Records Exchange by 
applying at any law enforcement agency terminal 
capabilities on the Virginia Criminal Information Network 
or to the Central Criminal Records Exchange of the 
Virginia Department of State Police, during normal 
working hours. An individual or his attorney may review 
the individual's criminal history record regarding offenses 
not required to be reported to the Central Criminal 
Records Exchange at the arresting law-enforcement 
agency. 

The law-enforcement agency to which the request is 
directed shall inform the individual or his attorney of the 
procedures associated with the review. 

Individuals shall be provided, at cost, one copy of their 
record. If no record can be found, a statement shall be 
furnished to this effect. 

C. Timeliness and completeness. 

An individual requesting his own record shall be advised 
when the record will be available. In no case shall the 
time between request and availability of the record exceed 
one week, except where fingerprint identification is 
required; then it shall not exceed 30 days. Criminal justice 
agencies should seek to provide the record as soon as 
reasonably possible unless there are questions of 
identification. 

The criminal justice agency locating an individual's 
criminal history record information shall examine its own 
Iiles and shall contact the Central Criminal Records 
Exchange for the most up-to-date criminal history record 
information, and supply both to the requester. 

D. Assistance. 

The criminal justice agency to which the request is 
directed shall provide reasonable assistance to the 
individual or his attorney to help understand the record. 

The official releasing the record shall also inform the 
individual of his right to challenge the record. 

§ 2.5. Challenge. 

Individuals who desire to challenge their own criminal 
history record information must complete documentation 
provided by the criminal justice agency maintaining the 
record and forward it to the Central Criminal Records 
Exchange or the criminal justice agency maintaining the 
record. A duplicate copy of the form and the challenged 
record may be maintained by the individual initiating the 
challenge or review. The individual's record concerning 
arrests for felonies and Class 1 and 2 misdemeanors may 
be challenged at the Central Criminal Records Exchange 
or the criminal justice agency maintaining the record. For 
offenses not required to be reported to the Exchange, the 
challenge shall be made at the arresting law-enforcement 
agency or the criminal justice agency maintaining the 
records. 

A challenge will be processed as described below. 

A. Record maintained by the Central Criminal Records 
Exchange. 

!. Message flags. If the challenge is made of a record 
maintained by the Central Criminal Records Exchange, 
both the manual and the automated record shall be 
flagged with the message "CHALLENGED RECORD." 
A challenged record shall carry this message when 
disseminated while under challenge. 

2. Review at exchange. The Central Criminal Records 
Exchange shall compare the information contained in 
the repository files as reviewed by the individual with 
the original arrest or disposition form. If no error is 
located, the Central Criminal Records Exchange shall 
forward a copy of the challenge form, a copy of the 
Central Criminal Records Exchange record and other 
relevant information to the criminal justice agency or 
agencies which the Central Criminal Records 
Exchange records indicate as having originated the 
information under challenge, and shall request them to 
examine the relevant files to determine the validity of 
the challenge. 

3. Examination. The criminal justice agency or 
agencies responsible for originating the challenged 
record shall conduct an examination of their source 
data, the contents of the challenge, and information 
supplied by the Central Criminal Records Exchange 
for any discrepancies or errors, and shall advise the 
Central Criminal Records Exchange of the results of 
the examination. 

4. Correction. If any modification of a Central 
Criminal Records Exchange record is required, the 
Exchange shall modify the record and shall then 
notify the criminal justice agency in which the record 
was originally reviewed of its action, and supply it 
and other agencies involved in the review with a copy 
of the corrected record. 
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5. Notification by Central Criminal Records Exchange. 
The Central Criminal Records Exchange shall also 
provide notification of the correction to all recipients 
of !he record within the last 24 months. 

6. Notification by other criminal justice agencies. 
Criminal justice agencies which have disseminated an 
erroneous or incomplete record shall in turn notify 
agencies which have received the disseminated record 
or portion of the record in the last two years from 
the date of the Central Criminal Records Exchange 
modifications of the records. Notification shall consist 
of sending a copy of the original record, and 
corrections made, to the recipients of the erroneous 
record noted in the dissemination log for the two-year 
period prior to the date of correction by the Central 
Criminal Records Exchange. (See § 9-192 C of the 
Code of Virginia.) The criminal justice agency in 
which the review and challenge occurred shall notify 
the individual or his attorney of the action of Central 
Criminal Records Exchange. 

7. Appeal. The record subject or his attorney, upon 
being told of the results of his record review, shall 
also be informed of his right to review and appeal 
those results. 

B. Record maintained by a criminal justice agency other 
than the central Criminal Records Exchange. 

1. Message !lags. lf a challenge is made of a record 
maintained by a criminal justice agency, both the 
manaul and the automated record shall be flagged 
with the message "CHALLENGED RECORD." A 
disseminated record shall contain this message while 
under challenge. 

2. Examination and correction agency. If the 
challenged record pertains to the criminal justice 
agency's arrest information, the arresting agency shall 
examine the relevant Iiles to determine the vailidity 
of the challenge. If the review demonstrates that 
modification is in order, the modification shall be 
completed and the erroneous information destroyed. lf 
the challenged record pertains to the disposition 
information, the arresting agency shall compare 
contents of the challenge with information originally 
supplied by the clerk of the court. 

3. Review by Clerk ol Court. If no error is found in 
the criminal justice agency's records, the arresting 
agency shall forward the challenge to the clerk of the 
court that submitted the original disposition. The Clerk 
of the Court shall examine the court records pursuant 
to the challenge and shall, in turn, notify the arresting 
agency of its findings. The arresting agency shall then 
proceed as described in Subsection B.2 of this section. 

4. Notification. The criminal justice agency in which 
the challenge occurred shall notify the individual or 
his attorney of the action taken, and shall notify the 
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Central Criminal Records Exchange and other criminal 
justice agencies receiving the erroneous information of 
the necessary corrections if required, as wen as the 
noncriminal justice agencies to which it has distributed 
the information in the last 24 months, as noted in its 
dissemination log. 

5. Correction. The Central Criminal Records Exchange 
will correct its records, and notify agencies that 
received erroneous information within the past 24 
months. The agencies will be requested to correct 
their files and to notify agencies which have the 
disseminated information, as provided in subsection 
A.6 of this section. 

6. Appeal. The record subject or his attorney, upon 
receiving the results of the record review, shall be 
informed of the right to review and appeal. 

C. Administrative review of challenge results. 

1. Review by criminal justice agency head. After the 
aforementioned review and challenge concerning a 
record either in the Central Criminal Records 
Exchange or another criminal justice agency, the 
individual or his attorney may, within 30 days, request 
in writing that the head of the criminal justice agency 
in which the challenge was made, review the 
challenge if the individual is not satisfied with the 
results of the review and challenge. 

2. Thirty-day review. The criminal justice agency head 
or his designated official shall review the challenge by 
reviewing the action taken by the agency, the Central 
Criminal Records Exchange, and other criminal justice 
agencies, and shall notify the individual or his 
attorney in writing of the decision within 30 days ol 
the receipt of the written request to review the 
challenge. The criminal justice agency head shall also 
notify the individual of the option to request an 
administrative appeal through the department within 
30 days of the postmarked date of the notification of 
the decision. This notification of the appeal shall 
include the address of the Department of Criminal 
Justice Services. 

3. Correction and notification. If required, correction 
and notification shall follow the procedures outlined in 
subsections A and B of this section. 

4. Notification of the department. A copy of the notice 
required in subsection C 2 of this section shall be 
forwarded to the department by the criminal justice 
agency at the same time it is provided to the 
individual. 

D. Administrative appeal. 

I. Departmental assessment. The individual or his 
attorney challenging his record, within 30 days ol the 
postmark of his notification ol the decision of the 
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administrative review, may request that the Director 
of the Department of Criminal Justice Services review 
the challenge and conduct an informal hearing. The 
director may designate a bearing officer for this 
purpose. 

2. Determination of merits of case. The director of his 
designee shall contact the criminal justice agencies 
involved and request any and all information needed. 
Criminal justice agencies shall supply the information 
requested in a timely manner, to allow the department 
to respond to the individual within 30 days. The 
director will then rule on the merits of a hearing and 
notify the individual or his attorney that such hearing 
will or will not be held. 

3. Hearing. The hearing, if held, shall be conducted 
within 30 days of the receipt of the request, and the 
decision of the hearing officer communicated to the 
individual or his attorney within 30 days of the 
hearing. 

4. Finding. If the director or the hearing officer 
determines that correction and modification of the 
records are required, correction of the record and 
notification of all involved parties shall proceed 
according to the procedures outlined in subsections A 
and B of this section. 

5. Removal of a challenge designation. When records 
and relevant action taken by the criminal justice 
agencies involved are deemed to be correct, the 
department shall notify the affected criminal justice 
agencies to remove the challenge designation from 
their files. 

E. Department notification following corrections. 

For audit purposes, the Central Criminal Records 
Exchange shall annually forward the names and addresses 
of the agencies which originated erroneous record 
information or received erroneous information from the 
exchange in that year to the Department of Criminal 
Justice Services. 

§ 2.6. Expungement and sealing. 

A. Responsiblity of the director. 

The expungement of a criminal history record or portion 
thereof is only permitted on the basis of a court order. 
Upon receipt of a court order, petition and other 
supporting documents for the expungement of a criminal 
history record, the director of the department, pursuant to 
§ 19.2-392.2 of the Code ol Virginia, shall by letter with an 
enclosed copy of the order, direct the Central Criminal 
Records Exchange and those agencies and individuals 
known to maintain or to have obtained such a record, to 
remove the electronic or manual record or portion thereof 
from its repository and place it in a physically sealed, 
separate file. The file shall be properly indexed to allow 

for later retrieval of the record if required by court 
order, and the record shall be labeled with the following 
designation: "EXPUNGED RECORD TO BE UNSEALED 
ONLY BY COURT ORDER." 

B. Responsibility of agencies with a record to be 
expunged. 

The record named in the department's letter shall be 
removed from normal access. The expunged information 
shall be sealed but remain available, as the courts may 
call for its reopening at a later date. (See § 19.2-392.3 of 
the Code of Virginia.) Access to the record shall be 
possible only through a name index of expunged records 
maintained either with the expunged records or in a 
manner that will allow subsequent retrieval of the 
expunged record as may be required by the court or as 
part of the department's audit procedures. Should the 
name index make reference to the expunged record, it 
shall be apart from normally accessed files. 

C. Procedure for expungement and sealing of hard copy 
records. 

I. The expungement and sealing of hard copy original 
records of entry (arrest forms) is accomplished by 
physically removing them from a file, and filing them 
in a physically secure location elsewhere, apart from 
normally accessed files. This file should be used only 
for expunged records and should be accessible only to 
the manager of records. 

2. If the information to be expunged is included 
among other information that has not been expunged 
on the same form or piece of paper, the expunged 
information shall be obliterated on the original or the 
orginal shall be retyped eliminating the expunged 
information. The expunged information shall then be 
placed in the file for expunged records, in its original 
or copied form, and shall be accessible only to the 
manager of records. 

3. If the expunged information is located on a 
criminal history record provided by the Central 
Criminal Records Exchange (i.e., "RAP sheet"), the 
criminal history record information shall be destroyed, 
and a new copy, not containing the expunged data, 
shall be obtained when necessary. 

D. Procedure for expunging automated records. 

Should the record to be expunged be maintained in an 
automated system, the Central Criminal Record Exchange 
or the agency known to possess such a record shall copy 
the automated record onto an off-line medium such as 
tape, disk or hard copy printouts. The expunged record, 
regardless of the type of medium on which it is 
maintained, shall then be kept in a file used for expunged 
records and sealed from normal use, accessible only to the 
manager of records. No notification that expunged data 
exists shall be left in the normally accessed files. 
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E. Department to be notified following expungement. 

Upon receipt of a request from the department to 
expunge and seal a record, the affected agency or 
agencies shall perform the steps above, and notify the 
department of their action in writing within 120 days of 
their receipt of the request. 

F. Expungement order not received by department. 

Should a court ordered expungement be directed to a 
criminal justice agency other than the department, the 
directed criminal justice agency shall comply as outlined 
herein and advise the director without delay of such 
order. The director shall, upon receipt of such notification, 
obtain a copy of the order from the appropriate circuit 
court. 

§ 2.7. Audit. 

The department shall annually conduct an audit of a 
random representative sample of state and local criminal 
justice agencies to ensure and verify adherence to these 
regulations and to ensure that criminal history records are 
accurate and complete. 

The audits may include, but will not be limited to: (i) 
examination of record accuracy, (ii) completeness, (iii) 
timely submission of information, (iv) evidence of 
dissemination limitation and adequate dissemination logs, 
'(v) security provisions, (vi) evidence of notification of the 
individual's right of access and challenge, (vii) appropriate 
handling of record challenges, (viii) timely modification of 
erroneous records, (ix) evidence of timely notifications of 
required changes, and (x) appropriate notifications of the 
department as required. 

§ 2.8. Administrative sanctions. 

Discovery of violations or failure to comply with these 
regulations in whole or in part will occasion the following 
sanctions. Additional criminal penalties and other sanctions 
may be invoked as provided in § 2.3 should the violation 
involve an unauthorized dissemination. 

A. Law~enforcement agencies. 

1. Should a law-enforcement agency fail to comply 
with these regulations, a letter will be forwarded by 
the Department to either the chief or police or 
sheriff, citing the problem and notifying the police 
department or the sheriff's department that the matter 
will be referred to the chief official of the locality or 
commonwealth's attorney, respectively, if a satisfactory 
result is not forthcoming. The criminal justice agency 
shall have 10 working days to respond with a letter 
describing how the situation was remedied or 
explaining why there is no need to do so. 

2. Should there be no satisfactory response after the 
I 0 working day period, the matter will be referred to 
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the offices of the city, county or town manager or the 
local commonwealth's attorney requesting resolution of 
the matter within 30 days. 

3. If 30 days have passed and the matter fails to be 
resolved to the satisfaction of the department, the 
matter will be referred to the Criminal Justice 
Services Board and the Office of the Attorney General 
for action. 

B. Courts. 

I. Should a court or officer of the court fail to 
comply with these regulations, a letter will be 
forwarded by the department to the court, citing the 
problem and notifying the court clerk thai the matter 
will be referred to the chief judge of the locality and 
the local commonwealth's attorney if a satisfactory 
result is not forthcoming. The court shall have 10 
working days to respond with a letter describing how 
the situation was remedied or explaining why there is 
no need to do so. 

2. Should there be no satisfactory response after the 
10 working day period, the matter will be referred to 
the chief judge requesting resolution of the matter 
within 30 days. The Executive Secretary of the 
Supreme Court of Virginia will also be notified. 

3. If 30 days have passed and the matter fails to be 
resolved to the satisfaction of the department, the 
matter will be referred to the Criminal Justice 
Services Board and the Chief Justice of Virginia. 

PART III. 
CRIMINAL HISTORY RECORD INFORMATION 

SECURITY. 

§ 3.1. Applicability. 

These regulations are applicable to criminal justice 
information systems operated within the Commonwealth of 
Virginia. These regulations on security are not applicable 
to court records or other records expressly excluded by § 
9-184, B of the Code of Virginia. 

These regulations establish a minimum set of security 
standards which shall apply to any manual or automated 
recordkeeping system which collects, stores, processes, or 
disseminates criminal history record information. 

Where individuals or noncriminal justice agencies are 
authorized to have direct access to criminal history record 
information pursuant to a specific agreement with a 
criminal justice agency to provide service required lor the 
administration of criminal justice, the service support 
agreement will embody the restrictions on dissemination 
and the security requirements contained in these 
regulations and the Code of Virginia. 

§ 3.2. Responsibilities. 
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In addition to those responsibilities mandated by state 
and federal laws, the Department of State Police shall 
have the responsibility for the implementation of these 
regulations in regard to the operation of the Central 
Criminal Records Exchange. 

The implementation of these regulations, except as set 
forth in the above paragraph, shall be the responsibility of 
the criminal justice agency as designated and authorized 
by the county or municipality in cases of political 
subdivisions. Nothing in these regulations shall be deemed 
to affect in any way the . exercise of responsibility 
conferred on counties and municipalities of the state under 
Title 15.1 of the Code of Virginia. The determination of 
the suitability of the actual procedures instituted by the 
criminal justice agency will be the subject of study in any 
audit by the department, mandated by § 9-186 of the Code 
of Virginia. 

§ 3.3. Physical access. 

Access to areas in which criminal history record 
information is collected, stored, processed or disseminated 
shall be limited to authorized persons. Control of access 
shall be ensured through the use of locks, guards or other 
appropriate means. Authorized personnel shall be clearly 
indentilied. 

Procedures shall be established to detect an 
unauthorized attempt or access. Furthermore, a procedure 
shall be established to be followed in those cases in which 
an attempt or unauthorized access is detected. Such 
procedures shall become part of the orientation of 
employees working in criminal history record information 
area(s) and shall be reviewed periodically to ensure their 
effectiveness. 

Criminal justice agencies shall provide direct access to 
criminal history record information only to authorized 
o!!icers or employees of a criminal justice agency and, as 
necessary, other authorized personnel essential to the 
proper operation of the criminal history record 
information system. 

Criminal justice agencies shall institute, where computer 
processing is not utilized, procedures to ensure that an 
individual or agency authorized to have direct access is 
responsible for: (i) the physical security of criminal 
history record information under its control or in its 
custody, and (ii) the protection of such information from 
unauthorized access, disclosure or dissemination. 

Procedures shall be instituted to protect any central 
repository of criminal history record information from 
unauthorized access, theft, sabotage, fire, flood, wind or 
other natural or man-made disasters. 

For criminal justice agencies that have their criminal 
history files automated, it is highly recommended that 
"backup" copies of criminal history information be 
maintained, preferably off-site. Further, for larger criminal 

justice agencies having automated systems, it is 
recommended that the criminal justice agencies develop a 
disaster recovery plan. The plan should be available for 
inspection and review by the department. 

System specifications and documentation shall be 
carefully controlled to prevent unauthorized access and 
dissemination. 

§ 3.4. PersonneL 

In accordance with applicable law, ordinances, and 
regulations, the criminal justice agency shall: 

A. Screen and have the right to reject for employment, 
based on good cause, personnel to be authorized to have 
direct access to criminal history record information; 

B. Have the right to initiate or cause to be initiated 
administrative action leading to the transfer or removal of 
personnel authorized to have direct access to this 
information where these personnel violate the provisions of 
these regulations or other security requirements 
established for the collection, storage, or dissemination of 
criminal history record information; and 

C. Ensure that employees working with or having access 
to criminal history record information shall be made 
familiar with the substance and intent of these regulations. 
Designated employees shall be briefed on their roles and 
responsibilities in protecting the information resources ir, 
the criminal justice agency. Special procedures connected 
with security shall be reviewed periodically to ensure their 
relevance and continuing effectiveness. 

§ 3.5. Telecommunications. 

Direct or remote access to computer systems for the 
purpose of accessing criminal history record information 
shall require that the direct or remote access device use 
dedicated telecommunication lines. The use of any 
nondedicated means of data transmission to access 
criminal history record information shall generally be 
prohibited. Exceptions may be granted for systems which 
obtain expressed approval of the department based on a 
determination that the system has adequate and verifiable 
policies and procedures in place to ensure that access to 
criminal history record information is limited to authorized 
system users. The Department of State Police shall further 
approve of any access to the Virginia Criminal Information 
Network (VCIN), in accordance with State Police 
regulations governing the network. Nothing in this 
regulation shall be construed to affect the authority of the 
Department of State Police to regulate access to VCIN. 

In those systems where terminal remote access of 
criminal history record information is permitted, terminal 
remote access devices must be secure. Terminal Remote 
access devices capable of rece1vmg or transmitting 
criminal history record information shall be attended 
during periods of operation. In cases in which the termiREf 
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remote access device is unattended, the device shall, 
through security means, be made inoperable , for purposes 
of accessing criminal history record information . 

Telecommunications facilities used in connection with 
the lermiBal remote access device shall also be secured. 
The termiHal remote access device shall be identified on a 
hardware basis to the host computer. In addition, 
appropriate identification of the lermiaal remote access 
device operator [ may shall ] be required. Equipment 
associated with the termiaal remote access device shall be 
reasonably protected from possible tampering or tapping. 
ffi eases ift - a eamplller system pra'lides termiaal 
aeeess Ia erimi11al l!istary reeaffi iRiormalioa, lile """ of 
<illll-lf!l lffies sliall be prollibitea Ia aeeess eFiraiaal l!istary 
reeaffi ia!oFFRa!ioa. 

§ 3.6. Computer operations. 

Where computerized data processsing is employed, 
effective and technologically advanced software and 
hardware design shall be instituted to prevent unauthorized 
access to this information. 

Computer operations, whether dedicated or shared, 
which support criminal justice information systems shall 
operate in accordance with procedures developed or 
approved by the participating criminal justice agencies. 

Criminal history record information shall be stored by 
~he computer in such a manner that it cannot be 
modified, destroyed, accessed, changed, purged or overlaid 
in any fashion by noncriminal justice terminals. 

Operational programs shall be used that will prohibit 
inquiry, record updates, or destruction o! records, from 
terminals other than criminal justice system terminals 
which are so designated. 

The destruction of record shall be limited to designated 
terminals under the direct control of the criminal justice 
agency responsible for creating or storing the criminal 
history record Information. 

Operational programs shall be used to detect and log all 
unauthorized attempts to penetrate criminal history record 
information systems, programs, or Iiies. 

Programs designed for the purpose o! prohibiting 
unauthorized inquiries, unauthorized record updates, 
unauthorized destruction of records, or for the detection 
and logging of unauthorized attempts to penetrate criminal 
history record information systems shall be known only to 
the criminal justice agency employees responsible for 
criminal history record information system control or 
individuals and agencies pursuant to a specific agreement 
7'ith the criminal justice agency to provide such security 
programs. The program(s) shall be kept under maximum 
security conditions. 

Criminal justice agencies having automated criminal 
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history record files should designate a system 
administrator to maintain and control authorized user 
accounts, system management, and the implementation of 
security measures. 

The criminal justice agency shall have the right to audit, 
monitor, and inspect procedures established pursuant to 
these rules and regulations. 

t &'h Ellee!ive -

'l'llese regalatiaao sliall be elfeetive oo Jaaaary ±-; lllOO; 
llfl<l lla!i! ameaaea er •eseiHde<i. 

f &9-, AmeHdea: 

September 6, ¥.l!l3 

VA.R. Doc. No. R94·312; December 7, 1993, 2:48 p.m. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:7.1 C 4(a) of the Code of Virginia, which 
excludes regulations that are necessary to conform to 
changes in Virginia statutory law where no agency 
discretion is involved. The Department of Medical 
Assistance Services will receive, consider and respond to 
petitions by any interested person at any time with respect 
to reconsideration or revision. 

Il.ll§ Q1 Regulation: State Plan lor Medical Assistance 
Relating to Recipient Savings Account Exemption. 
VR 460·03·2.6108,2. More Liberal Methods ol Treating 
Resources under § l902(r)(2) of the Act, 

Statutory Authority: § 32.1·325 o! the Code of Virginia. 

Effective Date: January 26, 1994. 

Summary: 

1823 

The section of the State Plan for Medical Assistance 
affected by this action is Eligibility Conditions and 
Requirements, More Liberal Methods of Treating 
Resources under § 1902(r)(2) of the Act (Attachment 
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2.6-A, Supplement 8b). 

Prior to HB 1502, savings accounts, created and 
maintained for any purpose, were included in the 
eligibility computation for ADC, and therefore, 
Medicaid. This policy precluded a recipient from 
saving money for educational or home buying 
purposes. 

HB 1502 exempted from Medicaid eligibility 
computation up to $5,000 of funds placed in a savings 
account if such funds were saved for the purpose of 
paying for tuition, books and incidental expenses at 
any public elementary, secondary or vocational school 
or any college or university or for making a down 
payment on a primary residence. 

Implementation of this Medicaid eligibility expansion 
had been delayed pending the receipt, by the 
Commonwealth, of necessary federal approval of a 
waiver of Title IV-A of the Social Security Act 
eligibility provisions. The Department of Social 
Services, the agency responsible for administering the 
ADC program (Title IV-A of the Act), received the 
necessary federal approval dated November 23, 1993. 

VR 460-03-2.6108.2. More Liberal Methods of Treating 
Resources under§ 1902(r)(2) of the Act. 

llll § 1902(!) State .................... D Non-§ 1902(f) State 

§ I. Resources to meet burial expenses. 

Resources set aside to meet the burial expenses of an 
applicant/recipient or that individual's spouse are excluded 
from countable assets. In determining eligibility for 
benefits for medically needy individuals, disregarded from 
countable resources is an amount not in excess of $2,500 
for the individual and an amount not in excess of $2,500 
for his spouse when such resources have been set aside to 
meet the burial expenses of the individual or his spouse. 
The amount disregarded shall be reduced by: 

k 1. The lace value of life insurance on the life of 
an individual owned by the individual or his spouse if 
the cash surrender value of such policies has been 
excluded from countable resources; and 

&. 2. The amount of any other revocable or 
irrevocable trust, contract, or other arrangement 
specifically designated for the purpose of meeting the 
individual's or his spouse's burial expenses. 

§ 2. Life rights. 

Life rights to real property are not counted as a 
resource. 

§ 3. Reasonable effort to sell. 

A. For purposes of this section "current market value" 

is defined as the current tax assessed value. If the 
property is listed by a realtor, then the realtor may list it 
at an amount higher than the tax assessed value. In no 
event, however, shall the realtor's list price exceed 150% 
of the assessed value. 

B. A reasonable effort to sell is considered to have been 
made: 

I. AB of the date the property becomes subject to a 
realtor's listing agreement if: 

a. It is listed at a price at current market value, 
and 

b. The listing realtor verifies that it is unlikely to 
sell within 90 days of listing given the particular 
circumstances involved (e.g., owner's fractional 
interest; zoning restrictions; poor topography; 
absence of road frontage or access; absence of 
improvements; clouds on title, right of way or 
easement; local market conditions); 

2. When at least two realtors refuse to list the 
property. The reason for refusal must be that the 
property is unsaleable at current market value. Other 
reasons for refusal are not sufficient; or 

3. When the applicant has personally advertised his 
property at or below current market value for 90 days 
by use of a "Sale By Owner" sign located on the 
property and by other reasonable efforts such as 
newspaper advertisements, or reasonable inquiries with 
all adjoining landowners or other potential interested 
purchasers. 

C. Notwithstanding the fact that the recipient made a 
reasonable effort to sell the property and failed to sell it, 
and although the recipient has become eligible, the 
recipient must make a continuing reasonable effort to sell 
by: 

1. Repeatedly renewing any initial listing agreement 
until the property is sold. If the list price was initially 
higher than the tax-assessed value, the listed sales 
price must be reduced alter 12 months to no more 
than 100% of the tax-assessed value. 

2. In the case where at least two realtors have 
refused to list the property, the recipient must 
personally try to sell the property by efforts described 
in subdivision B 3 al><we of this section , for 12 
months. 

3. In the case of recipient who has personally 
advertised his property for a year without success (the 
newspaper advertisements, "for sale" sign, do not have 
to be continuous; these ellorts must be done for at 
least 90 days within a 12 month period), the recipient 
must then 
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a. Subject his property to a realtor's listing 
agreement at price or below current market value; 
or 

b. Meet the requirements of subdivision B 2 abeve 
of this section which are that the recipient must try 
to list the property and at least two realtors refuse 
to list it because it is unsaleable at current market 
value; other reasons lor refusal to list are not 
sufficient. 

D. If the recipient has made a continuing effort to sell 
the property for 12 months, then the recipient may 
sell the property between 75% and 100% of its tax 
assessed value and such sale shall not result in 
disqualification under the transfer of property rules. If 
the recipient requests to sell his property at less than 
75% of assessed value, he must submit documentation 
from the listing realtor, or knowledgeable source if 
the property is not listed with a realtor, that the 
requested sale price is the best price the recipient can 
expect to receive for the property at this time. Sale at 
such a documented price shall not result in 
disqualification under the transfer of property rules. 
The proceeds of the sale will be counted as a 
resource in determining continuing eligibility. 

E. Once the applicant has demonstrated that his 
property is unsaleable by following the procedures in 
seelleft B subsection B of this section the property is 
disregarded in determining eligibility starting the first 
day of the month in which the most recent application 
was filed, or up to three months prior to this month 
of application if retroactive coverage is requested and 
the applicant met ali other eligibility requirements in 
the period. A recipient must continue his reasonable 
efforts to sell the property as required in Section C 
above. 

§ 4. Automobiles. 

Ownership of one motor vehicle does not affect 
eligibility. If more than one vehicle is owned, the 
individual's equity in the least valuable vehicle or vehicles 
must be counted. The value of the vehicles is the 
wholesale value listed in the National Automobile Dealers 
Official Used Car Guide (NADA) Book, Eastern Edition. In 
the event the vehicle is not listed, the value assessed by 
the locality for tax purposes may be used. The value of 
the additional motor vehicles is to be counted in relation 
to the amount of assets that could be liquidated that may 
be retained. 

§ 5. Life, retirement, and other related types of insurance 
policies. 

Life, retirement, and other related types of insurance 
policies with face values totaling $1,500, or less on any 
one person 21 years old and over are not considered 
resources. When the face values of such policies of any 
one person exceeds $1,500, the cash surrender value of the 
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policies is counted as a resource. 

§ 6. Resource exemption for Aid to Dependent Children 
categorically and medically needy. 

For ADC-related cases, both categorically and medicalJy 
needy, any individual or family applying for or receiving 
assistance may have or establish one interest-bearing 
savings account per assistance unit not to exceed $5,000 at 
a financial institution it the applicant, applicants, recipient 
or recipients designate that the account is reserved for the 
purpose of paying for tuition, books, and incidental 
expenses at any elementazy, secondary or vocational 
school or any college or university; or for making down 
payment on a primary residence. Any funds deposited in 
the account, and any interest earned thereon, shall be 
exempt when determining eligibility for medical assistance 
for so long as the funds and interest remain on deposit in 
the account. Any amounts withdrawn and used for any of 
the purposes stated in this section shaJl be exempt. 

VA.R. Doc. No. R94-343; Filed December 8, 1993, ll:57 a.m. 

******** 
REGISTRAR'S NOTICE: The following regulatory action is 
exempt from the Administrative Process Act in accordance 
with § 9·6.14:4.1 C 4 (c) of the Code of Virginia, which 
excludes regulations that are necessary to meet the 
requirements of federal law or regulations, provided such 
regulations do not differ materially !rom those required by 
federal law or regulation. The Department of Medical 
Assistance Services will receive, consider and respond to 
petitions by any interested person at any time with respect 
to reconsideration or revision. 

Title Qf Regulation: State Plan lor Medical Assistance 
Relating to Transfer of Assets and Treatment o! Certain 
Assets. 
VR 460-03·2.6109. Transfer ol Resources. 

Statutory Authority: § 32.1·325 of the Code of Virginia. 

Effective Date: January 27, 1994. 

Summary: 

1825 

The purpose of this action is to amend the Plan for 
Medical Assistance concerning the transfer of assets 
and the treatment of certain trusts by applicants for 
long-term care services to comply with changes to the 
Social Security Act. These amendments are necessary 
to comply with § 1917(c) and (d) of the Social 
Security Act as mandated by § 13611 of the Omnibus 
Budget Reconciliation Act of 1993, enacted on August 
I 0, 1993, and are therefore exempt from Article 2 of 
the Administrative Process Act. 

They are required to be effective with payments for 
medical assistance made on or after October 1, 1993, 
for transfers of assets and trusts created on or after 
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the date of enactment, but shall not apply: 

J. To medical assistance provided for services 
furnished before October 1, 1993; 

2. With respect to assets disposed of on or before 
August 10, 1993; and 

3. With respect to trusts established on or before 
August 10, 1993. 

The section of the State Plan affected by this action is 
Supplement 9 to Attachment 2.6-A, Eligibility 
Conditions and Requirements. Transfer of Resources. 

The Omnibus Budget Reconcillation Act of 1993 
(OBRA 93) amended § 1917(c) and (d) of the Social 
Security Act. This section describes the provisions of 
the law regarding how tranfers of assets and certain 
trusts are to be treated in determining Medicaid 
eligibility. OBRA 93 mandated the following changes: 

• Increases the look-back period for transfers of assets 
from 30 to 36 months for most transfers, but to 60 
months for transfers accomplished by the creation of 
trusts. 

The previous law limited the Commonwealth from 
evaluating transfers that occurred more than 30 
months prior to the date an individual applied for 
Medicaid alld became institutionalized. Individuals 
could have transferred assets and waited for 30 
months before applying for Medicaid. In these cases 
the transfer would not have affected Medicaid 
eligibility. The new law Increases the look-back period 
to 36 months for transfers of assets except when the 
transfer involves a trust. In the latter case, the 
look-back period is increased to 60 months. 

• Requires that multiple transfers be combined for 
determination of the length of the ineligibility period. 

The previous law mandated a period of ineligibility 
beginning with the date of the transfer. Increasingly, 
applicants were manipulating this provision by 
transferring large amounts of assets in small 
installments. By creating numerous small transfers 
rather than one large transfer, the applicant could 
significantly reduce the length of ineligibility, because 
ineligibility periods associated with each transfer must 
run concurrently. This amendment requires that 
multiple transfers be combined so that the ineligibility 
period is computed from the total amount transferred 
resulting in consecutive ineligibility periods. 

• Expands the definition of "assets" to include both 
income and resources. 

The previous law affected only transfers of 
"resources." However, some individuals received large 
lump sum payments. According to Medicaid eligibility 

requirements, such payments were regarded as income 
in the month during which they were received and as 
resources if ownership was retained until the next 
month. Some applicants transferred substantial funds 
within the same month. Since this property was 
regarded as income there was no penalty for such 
transfers. The new Ia w will treat transfers of income 
and resources alike and imposes an ineligibility period 
for transfers of either. 

• Defines as a transfer any actions taken by an 
applicant or anyone acting on his behalf (including a 
court) to eliminate legal ownership in an asset. 

The previous law limited transfers to actions taken by 
the applicant or his spouse. Actions taken by others or 
by court order were not regarded as transfers. There 
have been instances in which a third party instituted 
an action which changed an applicant's ownership of 
property. This often happened when property was 
joinUy owned. The new law will close this loophole, to 
include actions taken by others which do not result in 
fair compensation to the applicant for his legal 
interest in property. 

• Treats the creation of trusts as a transfer of assets 
and defines trusts to Include other similar types of 
legal devices. 

The previous Ia w did not preclude the creation of 
trusts and disregarded assets placed in a discretionary 
trust if the trustee did not make the asset available 
except in limited instances. The new law expands the 
countability of income and resources placed in trust 
and counts as a transfer of assets the disposition of an 
applicant's income or corpus of a trust to any other 
individuaL 

• Removes the 30-month cap on the ineligibility period 
and mandates that the length of Ineligibility be 
open-ended and based upon the uncompensated value 
of the assets transferred. 

The previous law imposed a period of ineligibility for 
Medicaid payment of nursing facility or home- and 
community-based waiver services. The period was 
determined by dividing the uncompensated value of 
the property transferred by the average monthly cost 
of nursing facility services. The quotient derived was 
the number of months the applicant would be 
ineligible for Medicaid payment of nursing facility or 
waiver services. However, regardless of the value, the 
waiting period could not exceed 30 months from the 
date of transfer. The new law removes the 30-month 
maximum length of ineligibility. Now the waiting 
period will have no maximum length. 

Citizens have been using estate and financial planning 
to dispose of assets which, if retained, would have 
caused ineligibility for Medicaid. Once they had 
sheltered their assets, they became eligible for 
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Medicaid, including long-term care (nursing home) 
services. In OBRA '93, Congress amended Medicaid 
Jaw to prohibit such manipulaUon of financial assets. 

VR 460-03-2.6109. Transfer of Resources 

PART I. 
TRANSFER OF RESOURCES. 

f h § 1.1. Transfer of resources. 

1902(f) and 1917 of the Act. 

A. The agency provides for the denial of eligibility by 
reason of disposal of resources for less than fair market 
value. See jl!lgeS 8 !lftft !) § 1.2 of this supplement for 
procedures applicable to all transfers of resources. 

lr. B. Except as noted below, the criteria for 
determining the period of ineligibility are the same as 
criteria specified in § 1613(c) of the Social Security Act 
(Act). 

1. Transfer of resources other than the home of an 
individual who is an inpatient in a medical institution. 

a. 181 The agency uses a procedure which provides 
for a total period of ineligibility greater than 24 
months for individuals who have transferred 
resources for less than fair market value when the 
uncompensated value of disposed of resources 
exceeds $12,000. This period bears a reasonable 
relationship to the uncompensated value of the 
transfer. The computation of the period and the 
reasonable relationship of this period to the 
uncompensated value is described as follows: 

(See jl!lgeS 8 - if § 1.2 of this supplement. This 
transfer of resources rule includes the transfer of 
the former residence of an inpatient in a medical 
institution.) 

b. D The period of ineligibility is less than 24 
months, as specified below: 

c. 181 The agency has provisions for waiver of denial 
of eligibility in any instance where the state 
determines that a denial would work an undue 
hardship. 

2. Transfer of the home of an individual who is an 
inpatient in a medical institution. 

D A period of ineligibility applies to inpatients in an 
SNF, ICF or other medical institution as permitted 
under§ 1917(c)(2)(B)(l). 

a. Subject to the exceptions on page 2 of this 
supplement, an Individual Is Ineligible for 24 months 
after the dat<l on which he disposed of the home. 
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However, if the uncompensated value of the home is 
less than the average amount payable under this 
plan for 24 months of care in an SNF, the period of 
ineligibility is a shorter time, bearing a reasonable 
relationship (based on the average amount payable 
under this plan as medical assistance for care in an 
SNF) to the uncompensated value of the home as 
follows: 

b. D Subject to the exceptions on page 2 of this 
supplement, if the uncompensated value ol the hOme 
is more than the average amount payable under this 
plan as medical assistance for 24 months of care in 
an SNF, the period of ineligibility is more than 24 
months after the date on which he disposed of the 
home. The period of ineligibility bears a reasonable 
relationship (based upon the average amount 
payable under this plan as medical assistance for 
care in an SNF) to the uncompensated value of the 
home as follows: 

No individual is ineligible by reason of subdivision A 
2 if: 

(I) A satisfactory showing is made to the agency (in 
accordance with any regulations of the Secretary of 
Health and Human Services) that the individual can 
reasonably be expected to be discharged !rom the 
medical institution and to return to that home; 

(2) Title to the home was transferred to the 
individual's spouse or child who is under age 21, or 
(for states eligible to participate in the state 
program under title XVI of the Social Security Act) 
is blind or permanently and totally disabled or (for 
states not eligible to participate in the state program 
under title XVI of the Social Security Act) is blind 
or disabled as defined in § 1614 of the Act; 

(3) A satisfactory showing is made to the agency (in 
accordance with any regulations of the Secretary of 
Health and Human· Services) that the individual 
intended to dispose of the home either at fair 
market value or for other valuable consideration; or 

( 4) The agency determines that denial of eligibility 
would work an undue hardship. 

3. 1902(1) States 

D Under the provisions of § 1902(!) of the Social 
Security Act, the following transfer o! resource criteria 
more restrictive than those established under § 
1917(c) of the Act, apply: 

&. C. Other than those procedures specified elsewhere in 
the supplement, the procedures lor implementing denial of 
eligiblllty by reason of disposal of resources for less than 
fair market value are as follows: 

1. If the uncompensated value of the transfer is 
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$12,000 or less: the individual is ineligible for two 
years !rom the date of the transfer. 

2. If the uncompensated value of the transfer is more 
than $12,000: the individual is ineligible for two years, 
plus an additional 2 months !or every $1,000 or part 
thereof of uncompensated value over $12,000, from the 
date of transfer. 

lk § 1.2. Property transfer. 

A. An applicant for or recipient of Medicaid is ineligible 
lor Medicaid il lle transferred or otherwise disposed of his 
legal equitable interest in real or personal property for 
less than fair market value. Transfer of property precludes 
eligibility lor two years from the date of the transfer if 
the uncompensated value of the property was $12,000 or 
less. If the uncompensated value was over $12,000, an 
additional two months of ineligibility will be added for 
each $1,000 ol additional uncompensated value (see 
following table). "Uncompensated value" means the 
current market value of the property, or equity in the 
property, at the time it was transferred, less the amount 
of compensation (money, goods, services, etc.) received for 
the property. 

B. Exceptions to this provision are: 

!. When the transfer was not made with the intent of 
establishing or retaining eligibility for Medicaid or SS!. 
Any transfer shall be presumed to have been for the 
purpose of establishing or retaining eligibility for 
Medicaid or SS! unless the applicant/recipient 
furnishes convincing evidence to establish that the 
transfer was exclusively for some other purpose. 

a. The applicant/recipient has the burden of 
establishing, by objective evidence of facts rather 
than statement of subjective intent, that the transfer 
was exclusively for another purpose. 

b. Such evidence shall include evidence that 
adequate resources were available at the time of 
the transfer lor the applicant/recipient's support and 
medical care including nursing home care, 
considering his age, state of health, and life 
expectancy. 

c. The declaration of another purpose shall not be 
sufficient to overcome this presumption of intent. 

d. The establishment of the fact that the 
applicant/recipient did not have specific knowledge 
of Medicaid or SS! eligibility policy is not sufficient 
to overcome !he presumption of intent. 

2. Retention of the property would have no effect on 
eligibility unless the property is a residence of an 
individual in a nursing home for a temporary period. 

3. When transfer of the property resulted in 

compensation (in money, goods, or services) to the 
applicant/recipient which approximated the equity 
value of the property. 

4. When the receiver of the property has made 
payment on the cost of the applicant/recipient's 
medical care which approximates the equity value of 
the property. 

5. When the property owner has been a victim of 
another person's actions, except those of a legal 
guardian, committee, or power-of-attorney, who 
obtained or disposed of the property without the 
applicant/recipient's full understanding of the action. 

6. When prior to October 1, 1982, the Medicaid 
applicant transferred a prepaid burial account (plan) 
which was valued at less than $1,500 for the purpose 
of retaining eligibility for SSI, and was found ineligible 
for Medicaid solely for that reason. The applicant, 
after reapplying, may be eligible regardless of the 
earlier transfer of a prepaid burial account if the 
applicant currently meets all other eligibility criteria. 

7. When the property is transferred into an 
irrevocable trust designated solely for the burial of 
the transferor or his spouse. The amount transferred 
into the irrevocable burial trust, together with the face 
value of life insurance and any other irrevocable 
funeral arrangements, shall not exceed $2,000 prior to 
July I, 1988, and shall not exceed $2,500 after July I, 
1988. 

PERIOD OF INELIGIBILITY DUE TO TRANSFER OF 
PROPERTY TABLE 

Uncompensated Value of Property . Period of Ineligibility 

$ 0 $12,000 24 months 
12,000.01 13,000 26 months 
13,000.01 14,000 28 months 
14,000.01 15,000 30 months 
15,000.01 16,000 32 months 

For each additional $1,000 add two months of ineligibility. 

C. The preceding policy applies to eligibility 
determinations on and before June 30, 1988. The following 
policy applies to eligibility determinations on and after 
July I, 1988. 

I. The state plan provides for a period of ineligibility 
for nursing facility services, equivalent services in a 
medical institution, and home and community-based 
services in the case of an institutionalized individual 
(as defined in paragraph (3) of § 1917 (c) who, 
disposed of resources for less than fair market value, 
at any time during or after the 30-month period 
immediately before the date the individual becomes 
an institutionalized individual (if the individual is 
entitled to medical assistance under the state plan on 
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that date) or, if the individual is not entitled on the 
date of institutionalization, the date the individual 
applies for assistance while an institutionalized 
individual. 

a. 30 months, or 

b. The total uncompensated value of the resources 
so transferred, divided by the average cost, to a 
private patient at the time of application, of nursing 
facility services in the state. 

2. An individual shall not be ineligible lor medical 
assistance by reason of subdivision 1 to the extent 
that: 

a. The resources transferred were a home and title 
to the home was transferred to: 

(1) The spouse of such individual; 

(2) A child o! such individual who is under age 21, 
or is blind or disabled as defined in § 1614 of the 
Social Security Act; 

(3) A sibling of such individual who has an equity 
interest in such home and who was residing in such 
individual's home for a period of at least one year 
immediately before the dale the individual becomes 
an institutionalized individual; or 

(4) A son or daughter of such individual (other than 
a child described in subdivision 2) who was residing 
in such individual's home for a period of at least 
two years immediately before the date the 
individual becomes an institutionalized individual; 
and who (as determined by the state) provided care 
to such individual which permitted such individual 
to reside at home rather than in such an institution 
or facility; 

b. The resources were transferred to (or to another 
for the sole benefit of) the community spouse as 
defined in § 1924(h) (2) of the Social Security Act, 
or to the individual's child who is under age 21, or 
is blind or disabled as defined in § 1614 of the 
Social Security Act. 

c. A satisfactory showing is made to the stale (in 
accordance with any regulations promulgated by the 
Secretary of the United States Department of Health 
and Human Services) that: 

(!) The individual intended to dispose of the 
resources either at fair market value, or for other 
valuable consideration. To show intent to receive 
adequate comiJensation, the individual must provide 
objective evidence that: 

(a) For real property, the individual made an initial 
and continuing effort to sell the property according 
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to the "reasonable effort to sell" provisions of the 
Virginia Medicaid State Plan; 

(b) For real or personal property, the individual 
made a legally binding contract that provided !or 
receipt of adequate compensation in a specified 
form (goods, services, money, etc.) in exchange for 
the transferred property; 

(c) An irrevocable burial trust of $2,500 or less was 
established on or after July l, 1988, as compensation 
for the transferred money; 

(d) An irrevocable burial trust over $2,500 was 
established on or alter July 1, 1988, and the 
individual provides objective evidence to show that 
all funds in the trust are lor identifiable funeral 
services; or 

(2) The resources were transferred exclusively for a 
purpose other than to qualify for medical assistance; 
the individual must provide objective evidence that 
the transfer was exclusively for another purpose and 
the reason for the transfer did not include possible 
or future Medicaid eligibility; or 

(3) Consistent with § 1917(c)(2)(D), an 
institutionalized spouse who (or whose spouse) 
transferred resources for less than fair market value 
shall not be found ineligible for nursing facility 
service, for a level of care in a medical institution 
equivalent to that of nursing facility services, or for 
home and community-based services where the state 
determines that denial of eligibility would work an 
undue hardship under the provision of § 
l917(c)(2)(D) of the Social Security Act. 

3. In this section, the term "institutionalized 
individual" means an individual who is an inpatient in 
a nursing facility, or who is an inpatient in a medical 
institution and with respect to whom payment is made 
based on a level of. care provided in a nursing 
facility, or who is described in § 1902 
(a)(!O) (A)(ii)(Vl). 

4. In this section, the individual's home is defined as 
the house and lot used as the principal residence and 
all contiguous property up to $5,000. 

PART II. 
TRAN!:i'FERS AND TRUSTS AFTER AUGUST 10, 1993. 

§ 2. I. Applicability. 

The following policy applies to medical assistance 
provided for services furnished on or after October 1, 
1993, with respect to assets disposed of after August 10, 
1993, and with respect to trusts established after August 
10, 1993. 

§ 2.2. Definitions. 
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"Assets" means, with respect to an indivzdual, all 
income and resources of the individual and of the 
individual's spouse, including any income or resources 
which the individual or the individual's spouse is entitled 
to but does not receive because of action: 

1. By the individual or the individual's spouse; 

2. By a person, including a court or administrative 
body, with legal authority to act in place of or on 
behalf of the individual or the individual's spouse; or 

3. By any person, including any court or 
administrative body, acting at the direction or upon 
the request of the individual or the individual's 
spouse. 

"Income" has the meaning given such tenn in § 1612 
of the Social Security Act. 

'"Institutionalized individual" means an individual who 
is an inpatient in a nursing facility, who is an inpatient 
in a medical institution and with respect to whom 
payment is made based on a level of care provided in a 
nursing facility or who is described in § 
1902(a)(10)(A,(ii[Vl) of the Social Security Act. 

"Resources" has the meaning given such tenn in § 1613 
of the Social Security Act, without regard (in the case of 
an institutionalized individual) to the exclusion descn'bed 
in subsection (a)( 1) of such section. 

§ 2.3. Transfer of assets rule. 

An institutionalized individual who disposes of, or 
whose spouse disposes of. assets for less than fair market 
value on or after the look-back date specified in § 2.5 
shall be ineligible for nursing facility services, a level of 
care in any institution equivalent to that of nursing 
facility services and for home- or community-based 
services furnished under a waiver granted under 
subsection (c) of§ 1915 of the Social Security Act. 

§ 2.4. Period of ineligibility. 

The ineligibility period shall begin on the first day of 
the first month during or after which assets have been 
transferred for less than fair market value and which does 
not occur in any other period of ineligibility under this 
section. The ineligibility period shall be equal to but shall 
not exceed the number of months derived by dividing: 

1. The total, cumulative uncompensated value of all 
assets transferred as defined in § 2.2 on or after the 
look-back date specified in § 2.5, by 

2. The average monthly cost to a private patient of 
nursing facility services in the Commonwealth at the 
time of application for medical assistance. 

§ 2.5. Look-back date. 

The looh-back date is a date that is 36 months (or 60 
months in the case of payments from a trust or portions 
of a trust that are treated as assets disposed of by the 
individual pursuant to this section or § 2.9) before the 
first date as of which the individual both is an 
institutionalized individual and has applied for medical 
assistance under the State Plan for Medical Assistance. 

§ 2.6. Exceptions. 

An individual shall not be ineligible for medical 
assistance by reason of this section to the extent that: 

1. The assets transferred were a home and title to the 
home was transferred to: 

a. The spouse of the individual,· 

b. A child of the individual who is under age 21, or 
is blind or disabled as defined in § 1614 of the 
Social Security Act; 

c. A sibling of the individual who has an equity 
interest in the home and who was residing in the 
individual's home for a period of a least one year 
immediately before the date the individual becomes 
an institutionalized individual,· or 

d. A son or daughter of the individual (other than a_ 
child described in subdivision 1 b) who was residinl 
in the individual's home for a period of at leas! 
two years immediately before the date the 
individual becomes an institutionalized individual, 
and who provided care to the indivzdual which 
permitted the individual to reside at home rather 
than in an institution or facility. 

2. The assets: 

a. Were transferred to the individual's spouse or to 
another person for the sole benefit of the 
individual's spouse; 

b. Were transferred from the individual's spouse to 
another for the sole benefit of the individual's 
spouse; 

c. Were transferred to the individual's child who is 
under age 21 or who is disabled as defined in § 
1614 of the Social Security Act, or to a trust 
(including a trust described in § 2.16) established 
solely for the benefit of such child; or 

d. Were transferred to a trust (including a trust 
described in § 2.16) established solely for the benefit 
of an individual under age 65 years of age who is 
disabled as defined in § 1614(a)(3) of the Social 
Security Act. 

3. A satisfactory showing is made that: 
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a. The individual intended to dispose of the assets 
either at fair market value, or for other valuable 
consideration; 

b. The assets were transferred exclusively for a 
purpose other than to qualify for medical 
assistance; 

c. All assets transferred for less than fair market 
value have been returned to the individual,· or 

d. The Commonwealth determines that the denial of 
eligibility would work an undue hardship. 

§ 2.7. Assets held in common with another person. 

In the case of an asset held by an individual in 
common with another person or persons in a joint 
tenancy, tenancy in common, or other arrangement 
recognized under state law, the asset (or the affected 
portion of such asset) shall be considered to be transferred 
by such individual when any action is taken, either by 
such individual or by any other person, that reduces or 
eliminates such individual's ownership or control of such 
asset. 

§ 2.8. Transfers by both spouses. 

In the case of a transfer by the spouse of an individual 
which results in a period of ineligibility for medical 
)ssistance, the Commonwealth shall apportion the period 

of ineligibility (or any portion of the period) among the 
individual and the individual's spouse if the spouse 
otherwise becomes eligible for medical assistance under 
the State Plan. 

§ 2.9. For trust(s) created after August IO, I993. 

For purposes of determining an individual's eligibility 
for or amount of medical assistance benefits subject to § 
2.16, §§ 2.10 through 2.16 shall apply. 

§ 2.10. Trust(s) defined. 

The term "trust" includes any legal instrument or 
device that is simz1ar to a trust but includes an annuity 
only to such extent and in such manner as the United 
States Secretary of Health and Human Services specifies 
for purposes of administration of § 1917( c) or (d) of the 
Social Security Act. 

§ 2.11. Creation of trust(s) defined. 

For purposes of this subsection, an individual shall be 
considered to have established a trust(s) if assets of the 
individual were used to form all or part of the corpus of 
the trust(s) and if any of the following individuals 
established the trust(s) other than by will: 

1. The individual,· 
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2. The individual's spouse; 

3. A person, including a court or administrative body, 
with legal authority to act in place of or on behalf of 
the individual or the individual's spouse; or 

4. A person, including any court or administrative 
body, acting at the direction or upon the request of 
the individual or the individual's spouse. 

§ 2.12. Proportional interest in trust(s). 

In the case of a trust(s) the corpus of which includes 
assets of an individual (as determined under § 2.1J) and 
assets of any other person or persons, the provision of 
this section shall apply to the portion of the trust(s) 
attributable to the assets of the individual. 

§ 2.13. Trust(s) affected. 

Subject to § 2.16, this section shall apply without 
regard to: 

1. The purposes for which a trust(s) is established; 

2. Whether the trustee(s) has or exercises any 
discretion under the trust(s); 

3. Any restrictions on when or whether distributions 
may be made from the trust(s); or 

4. Any restrictions on the use of diStributions from 
the trust(s). 

§ 2.14. Revocable trust( s). 

In the case of a revocable trust(s): 

1. The corpus of the trust(s) shall be considered 
resources available to the individual; 

2. Payments from the trust(s) to or for the benefit of 
the individual shall be considered income of the 
individual; and 

3. Any other payments from the trust(s) shall be 
considered assets disposed of by the individual for the 
purposes of § 2.3. 

§ 2.15. Irrevocable trust(s). 

In the case of irrevocable trust(s): 

1. If there are any circumstances under which 
payment from the trust(s) could be made to or for the 
benefit of the individual, the portion of the corpus 
from which. or the income on the corpus from which, 
payment to the individual could be made shall be 
considered resources available to the individuaL and 
payments from that portion of the corpus or income: 
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a. To or for the benefit of the individual, shall be 
considered income of the individual; and 

b. For any other purpose, shall be conszdered a 
transfer of assets by the individual subject to § 2.3. 

2. Any portion of the trust{s) from which, or any 
income on the corpus from which, no payment could 
under any circumstances be made to the individual 
shall be considered, as of the date of establishment of 
the trust{s) (or, if later, the date on which payment to 
the individual was foreclosed) to be assets disposed by 
the individual for purposes of § 2.3, and the value of 
the trust{s) shall be determined for purposes of such 
section by including the amount of any payments 
made from such portion of the trust{s) after such 
date. 

§ 2.16. Exceptions. 

This section shall not apply to any of the following 
trust{s): 

I. A trust{s) containing the assets of an individual 
under age 65 who is disabled (as defined in § 
1614(a)(3) of the Social Security Act) and which is 
established for the benefit of such individual by a 
parent, grandparent, kgal guardian of the individual 
or a court if the Commonwealth will receive all 
amounts remaining in the trust{s) upon the death of 
the individual up to an amount equal to the total 
medical assistance paid on behalf of the individual 
under this State Plan. 

2. A trust containing the assets of an individual who 
is disabled (as defined in § 1614(a)(3) of the Social 
Security Act) that meets all of the following 
conditions: 

a. The trust{ s) is established and managed by a 
nonprofit association; 

b. A separate account is maintained for each 
beneficiary of the trust{ s), but, for purposes of 
investment and management of funds, the trust{s) 
pools these accounts; 

c. Accounts in the trust{s) are established solely for 
the benefit of individuals who are disabled (as 
defined in § 1614(a)(3) of the Social Security Act) by 
the parent, grandparent, or legal guardian of such 
individuals, by such individuals, or by a court; and 

d. To the extent that amounts remaining in the 
beneficiary's account upon the death of the 
beneficiary are not retained by the trust{s), the 
trust{s) pays to the Commonwealth from such 
remaining amounts in the account an amount equal 
to the total· amount of medical assistance paid on 
behalf of the beneficiary under this State Plan. 

VA.R. Doc. No. R94-308; Filed November 9, 1993, 3:29 p.m. 
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COMMONWEALTH of VIRGINIA 
JOAN W. SMITH 

REGISTRAR OF REGULATIONS 

VIRGINIA CODE COMMISSION 

General Assembly Building 

Mr. Bruce Kozlowski, Commissioner 
Department of Medical Assistance Services 
600 East Broad Street, Suite 1300 
Richmond, Virginia 23219 

December 16, 1993 

910 CAP1TOL STREET 
RICHMOND. VIRGINIA 23219 

(804) 786-3591 

RE: VR 460-03-2.6109 Transfer of Resources: Transfer of Assets 
and Treatment of Certain Assets. 

Dear Mr. Kozlowski: 

This will acknowledge receipt of the above-referenced regulations 
from the Department of Medical Assistance Servicese 

As required by § 9-6.14:4.1 C. 4. (c). of the Code of Virginia, I 
have determined that these regulations are exempt from the operation of 
Article 2 of the Administrative Process Act, since they do not differ 
materially from those required by federal law~ However I this 
determination is premised on the assumption that both the Attorney 
General's Office and HCFA approve the content as complying with the 
relevant law~ 

Joan W. Smith 
Registrar of Regulations 

JWS: jbc 
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BOARD OF NURSING 

Tille !lf Regulations: VR 495-0l-l. Board of Nursing 
R~gul~llons. 

Statuim"Y Authority: § 54.1-2400 and Chapter 30 (§ 54.1-3000 
et seq.) of Title 54.1 of the Code of Virginia. 

E!!eclive Date: January 27, 1994. 

Preamble:. 

These regulations state the requirements for approval 
of nursing and nurse aide education programs, the 
licensing of registered nurses and practical nurses, the 
registration of clinical nurse specialists and the 
certification of nurse aides in the Commonwealth of 
Virginia. The regulations have been adopted by the 
Virginia State Board of Nursing under the authority 
of Chapter 24 (§ 54.1-2400) and Chapter 30 (§ 
54.1-3000 et seq) of Title 54.1 of the Code of Virginia. 

The board believes that each practitioner of nursing is 
accountable to the Commonwealth and to the public 
to maintain high professional standards of practice in 
keeping with the ethics of the profession of nursing. 

The registered nurse shall be responsible and 
accountable for making decisions that are based upon 
educational preparation and experience in nursing. 
The registered nurse shall be held accountable for the 
quality and quantity of nursing care given to patients 
by himself or others who are under his supervision. 
The registered nurse who iS a clinical nurse specialist 
is authorized to provide advanced nursing services 
consistent with the requirements of law and 
regulations. 

The licensed practical nurse shall be held accountable 
for the quality and quantity of nursing care given to 
patients by himself based upon educational 
preparation and experience. 

The certified nurse aide is required to meet standards 
consistent with federal and state law and regulations 
in employment settings receiving Medicare and 
Medicaid reimbursement for care rendered. 

The Board of Nursing adopted amendments to its 
regulations as a result of the biennial regulatory 
review dun'ng which all regulations were examined 
for their continued effectiveness, necessity, clarity, and 
cost of compliance. The amendments were made in 
response to public comments received, to changes in 
nursing education, to new federal rules for nurse 
aides, or in an effort to clarify and simplify the 
regulations. 

The amendments make adjustments in fees based on 

a change in the method of administering the licensure 
examination and on the requirement that revenues of 
the board cover its expenditures. Amendments also 
clarify requirements for the approval of nursing and 
nurse aide education programs and new rules add 
requirements for the approval of medication 
administration training programs. 

The only change from the proposal is the deletion of 
a sentence in § 5.3 D I. Inadvertently, the sentence 
was not stn"cken in the proposed regulations as 
submitted to and published in The Virginia Register of 
Regulations. However, it was stricken in the proposal 
sent to those on the public participation guidelines 
mailing list and no comments were received about the 
change. 

Summary ill Public Comment and Agency Response: A 
summary of comments made by the public and agency's 
response may be obtained from the promulgating agency 
or viewed at the office of the Registrar of Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Corinne F. Dorsey, R.N., Executive Director, Board 
of Nursing, 6606 W. Broad St., Richmond, VA 23230-1717, 
telephone (804) 662-9909. There may be a charge for 
copies. 

VR 495-01-1. Board of Nursing Regulations. 

§ LL Definitions. 

PART L 
GENERAL PROVISIONS. 

The following words and terms, when used in these 
regulations, shall have the following meanings, unless the 
context clearly indicates otherwtse: 

"Approval" means the process by which the board or a 
governmental agency in another state or foreign country 
evaluates and grants official recognition to nursing 
education programs that meet established standards not 
inconsistent with Virginia law. 

"Associate degree nursing program" means a nursing 
education program preparing for registered nurse 
licensure, offered by a Virginia college or other institution 
and designed to lead to an associate degree in nursing, 
provided that the institution is authorized to confer such 
degree by the State Board of Education, State Council of 
Higher Education or an Act of the General Assembly. 

"'Baccalaureate degree nursing program" means a 
nursing education program preparing for registered nurse 
licensure, offered by a Virginia college or university and 
designed to lead to a baccalaureate degree with a major 
in nursing, provided that the institution is authorized to 
confer such degree by the State Board of Education, the 
State Council of Higher Education or an Act of the 
General Assembly. 
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"Board" means the Slate Board of Nursing. 

"Clinical nurse specialist" means a licensed registered 
nurse who holds: 

l. A master's degree !rom a board approved program 
which prepares the nurse to provide advanced clinical 
nursing services; and 

2. Specialty certification !rom a national certifying 
organization acceptable to the board or an exception 
available from March l, 1990, to July l, 1990. 

"Conditional approval" means a time-limited status 
which results when an approved nursing education 
program has failed to maintain requirements as set forth 
in § 2.2 of these regulations. 

"Cooperating agency" means an agency or institution 
that enters into a written agreement to provide learning 
experiences for a nursing education program. 

"Diploma nursing program" means a nursing education 
program preparing for registered nurse licensure, offered 
by a hospital and designed to lead to a diploma in 
nursing, provided the hospital ls licensed in this state. 

"National certifying organization" means an organization 
that has as one of its purposes the certification of a 
specialty in nursing based on an examination attesting to 
the knowledge of the nurse for practice in the specialty 
area. 

"Nursing education program" means an entity offering a 
basic course of study preparing persons for licensure as 
registered nurses or as licensed practical nurses. A basic 
course of study shall include all courses required for the 
degree, diploma or certificate. 

"Practical nursing program" means a nursing education 
program preparing for practical nurse licensure, offered 
by a Virginia school, that leads to a diploma or certificate 
in practical nursing, provided the school is authorized by 
the appropriate governmental agency. 

"Program director" means a registered nurse who has 
been designated by the controlling authority to administer 
the nursing education program. 

"Provisional approval" means the initial status granted 
to a nursing education program which shall continue until 
the first class has graduated and the board has taken final 
action on the application for approval. 

"Recommendation" means a guide to actions that will 
assist an institution to improve and develop its nursing 
education program. 

"Requirement" means a mandatory condition that a 
nursing education program must meet to be approved. 
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§ 1.2. Delegation of authority. 

A. The executive director of the board shall issue a 
certificate of registration to each person who meets the 
requirements for initial licensure under §§ 54.1-3017, 
54.1-3018, 54.1-3020 and 54.1-3021 of the Code of Virginia. 
Such certificates of registration shall bear the signature of 
the president of the board, the executive director and the 
director of the Department of Health Regulatory Boards. 

B. The executive director shall issue license to each 
applicant who qualifies for such license under § 54.1-3011 
of the Code of Virginia. Such licenses shall bear the name 
of the executive director. 

c. The executive director shall be delegated the 
authority to execute all notices, orders and official 
documents of the board unless the board directs otherwise. 

§ 1.3. Fees. 

Fees required in connection with the licensing of 
applicants by the board are: 

1. Application for R*o Licensure by Examination 
.................................................. $4& $25 

2. Application for hP*- Licensure by Endorsement 
.................................................. $a§ $50 

3. Biennial Licensure Renewal . . . . . . . . . . . . . . . . . $;If; $40 

4. Reinstatement haj>setl of License ................ $50 

5. Duplicate License .. .. .. .. .. .. .. .. .. .. .. .. .. .. $M $15 

6. Verification of License....................... $M $25 

'h Traaseript el' El!amiaatioH Seares ................. -$& 

& 7. Transcript of All or Part of Applicant/Licensee 
Records .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . $M $20 

s, 8. Returned Check Charge ........................ $15 

w, 9. Application for C.N.S. registration ............ $50 

1+. 10. Biennial renewal of C.N.S. registration ..... $30 

!%. 11. Reinstatement of lapsed C.N.S. registration $25 

!-& 12. Verification of C.N.S. registration to another 
jurisdiction ........................................... $25 

t 1+. Pti!ffie paFiieipatioH gtiidelines. 

'file ¥1Fginia S!a!e B6ftf<! el' Nufslftg ~ will 
mala!ala a list el' j!!!i'S9ftS aft<! aFgaai•ations whe wll! 1>e 
mailed ll>e !olla•;;iag aaeumeats ns !l!ey 1>eeeme available: 
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1-, "Nallee ef !ffieft!!! !a ~ram~lgate regulations. 

;!, "Nallee ef f*ll>lle bearing" & "isforma!ioaal 
proeeediRg," !l>e '*">jeet ef wl>ieiT is proposed .,. 
Cl!ist!ag regalatiaa. 

& F!aRI regula!iae aflopted. 

Aft'j j>eFSOR wisl!!ag !a be p!aeeEI 6ft !l>e FftfiHiRg Hst FBf!Y' 
Ela so ey WTi!!ag !l>e ~leaf<!, ffi additioft, !l>e l>e!lffl, a! lis 
<liseFe!ian, may ftd<l !a !l>e Hst ney j'ICfS6ft; organiretioa, .,. 
pu.blieatiaB it believes wffi serve. llie JltiFpese ef: respaRSible 
partieipatiaa !a !l>e !ormatiaa .,. promHigation ef 
regulaHaas. Persaas oo !l>e Hst will be p•ovi<!e<! all 
abave listed ia!ormatiaa. Individuals RRd organiretioRs will 
be pe•io<!ieally requested !a indiea!e !beir <lesire !a 
eaatinHe !a reeel¥e aaeameR!s .,. be <leleletl iFaFR !l>e Hst,. 
Wl!ere FRRi! is retamed as undeliverable, iadi':idaals RRd 
ergeni•alioas will be <leleletl iFaFR !l>e list, 

At ~<last all flays jlfi6P !a p~blieatian ef !l>e Rallee !a 
ea001ie! aa inlarmaliaaal praeeeaiftg "" require<! by % 
9-H4;l ef !l>e €e<!e ef ¥irgiRia, !l>e beard will J*ll>lisli a 
"eeHee ef ~ 'l'l>is Rallee will eooteta a - RRd 
eeaeise sta!eraeat ef !l>e passible regulatioa & !l>e prablem 
!l>e regula!iaa W6i!ltl ftd<lress RRd !Rvtie ney j>eFSOR !a 
jli'GVltle wfltiea comment oo !l>e '*">jeet fl!a!ter. £aeil 
nallee sl>all be traRS!Hitied !a !l>e Registrar ef Regalatieas 
ftw iaelasian ffi llie Virginia Register ef Regalatians. 

&, Pablie CO!Hmeat jlGFia&.-

At ~<last eaee eaa1> eienaima, !l>e beard will eoaaaet aa 
infarmatioaal proeeediag, wl>ieiT may IRI<e !l>e ffiFffl ef " 
f*ll>lle hearisg, !a reeel¥e f*ll>lle eommeat oo Cl!ist!ag 
regalatiaas. +be purpose ef !l>e proeeediog will be !a 
saJlei.! f*ll>lle eammeat ftB ftli Cl!ist!ag regalatiOHS as !a 
!l>etr efleetiveaess, effleieaey, aeeessity, eiftFity; RRd east af 
eemplianee. NeHee ef 9HOI> proeeeoliag will be l<aaSFRitteEI 
f& t:h:e Registrar ef Regulatiaas far iaelasiaH ift tfte ViFgiRia 
Register ef Regalatioas. - preeee<liRgs may be belli 
separa!ely '*' !R eelljaae!ioa wHil a!beF iaferma!ieaal 
proeeediags. 

Aft'j j>eFSOR may petiti6R !l>e - !a adept, ftRleBd; &f' 
Elalete ney regalo!iea. Aft'j petiti6R received sl>all ft!lllOOI' 

ftB !l>e - ftgRRda ef !l>e - 'fbe - - l>ftve sole aatllority !a !lispase ef !l>e petitiaa. 

& Pablieatioe !R !l>e Virgiaia Register ef Regalaliaas. 

At aay meetiRg ef !l>e beard & ney sulleammittee & 

aa•:isary committee, wbere !l>e fermtilftlioa .,. adoptioa ef 
regalatioe 6eelH'S, !l>e '*">jeet fBfttle!' sl>all be traasmitlea 
!a !l>e Registrar ef Regalatioos fer iaelasiaa !a !l>e 'llrgiaia 
Register ef Regula!ioBs. 

Fo Advisory eammiltee. 

'fbe l>e!lffl, !a eoaperatian wHil !l>e GetiBeH oo Heftlilt 
Regala!ory ll6RFds, may ft!ll'ftia! advisory committees as 
!bey <ieefB necessary !a jli'GVltle fer adequate eitiw!l 
pal'lieipa!iaa !a !l>e formaHea, promulgatioll, ftdoptioR, ftB!I 
review ef Fegula!iaBS. 

PART II. 
NURSING EDUCATION PROGRAMS. 

§ 2.1. Establishing a nursing education program. 

Phase I. 

A. An institution wishing to establish a nursing education 
program shall: 

1. Submit to the board, at least 15 months in advance 
of expected opening date, a statement of intent to 
establish a nursing education program; 

2. Submit to the board, along with the statement of 
intent, a feasibility study to include the following 
information: 

a. Studies documenting the need for the program; 

b. Purpose and type of program; 

c. Availability of qualified faculty; 

d. Budgeted faculty positions; 

e. Availability of clinical facilities for the program; 

f. Availability of academic facilities for the program; 

g. Evidence of financial resources for the planning, 
implementation and continuation of the program; 

h. Anticipated student population; 

i. Tentative time schedule for planning and initiating 
the program; and 

j. Current catalog, if applicable. 

3. Respond to the board's request for additional 
information. 

B. A site visit shall be conducted by a representative of 
the board. 

C. The board, after review and consideration, shall 
either approve or disapprove Phase I. 

1. If Phase I is approved, the institution may apply 
for provisional approval of the nursing education 
program as set forth in these regulations. 
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2. If Phase I is disapproved, the institution may 
request a hearing before the board and the provisions 
of the Administrative Process Act shall apply. (§ 
9-6.14:1 et seq.) 

Phase !I. 

D. The application for provisional approval shall be 
complete when the following conditions are met: 

1. A program director has been appointed and there 
are sufficient faculty to initiate the program (§ 2.2 C 
of these regulations); 

2. A tentative written curriculum plan developed in 
accordance with § 2.2 F of these regulations has been 
submitted; and 

E. The board, after review and consideration, shall 
either grant or deny provisional approval. 

I. If provisional approval is granted: 

a. The admission of students is authorized; and 

b. The program director shall submit quarterly 
progress reports to the board which shall include 
evidence of progress toward application for approval 
and other information as required by the board. 

2. If provisional approval is denied, the institution may 
request a hearing before the board and the provisions 
of the Administrative Process Act shall apply. (§ 
9-6.14:1 et seq.) 

F. Following graduation of the first class, the institution 
shall apply for approval of the nursing education program. 

Phase Ill. 

G. The application for approval shall be complete when 
a self-evaluation report of compliance with § 2.2 of these 
regulations has been submitted and a survey visit has been 
made by a representative of the board. 

H. The board will review and consider the 
self-evaluation and the survey reports at the next regularly 
scheduled meeting. 

I. The board shall either grant or deny approval. If 
denied, the institution may request a hearing before the 
board and the provisions of the Administrative Process Act 
shall apply. (§ 9-6.14:1 et seq.) 

§ 2.2. Requirements for approval. 

A. Organization and administration. 

1. The institution shall be authorized to conduct a 
nursing education program by charter or articles of 
incorporation of the controlling institution; by 
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resolution of its board of control; or by the 
institution's own charter or articles of incorporation. 

2. Universities, colleges, community or junior colleges, 
proprietary schools and public schools offering nursing 
education programs shall be accredited by the 
appropriate state agencies and the Southern 
Association of Colleges and Schools. 

3. Hospitals conducting a nursing education program 
shall be accredited by the Joint Commission on 
Accreditation of Healthcare Organizations. 

4. Any agency or institution that is utilized by a 
nursing education program shall be one that is 
authorized to conduct business in the Commonwealth 
of Virginia, or in the state in which the agency or 
institution is located. 

5. The authority and responsibility for the operation of 
the nursing education program shall be vested in a 
program director who is duly licensed to practice 
professional nursing in Virginia and who is responsible 
to the controlling board, either directly or through 
appropriate administrative channels. 

6. A written organizational plan shall indicate the lines 
of authority and communication of the nursing 
education program to the controlling body; to other 
departments within the controlling institution; to the 
cooperating agencies; and to the advisory committee, 
if one exists. 

7. Funds shall be allocated by the controlling agency 
to carry out the stated purposes of the program. The 
program director of the nursing education program 
shall be responsible lor the budget recommendations 
and administration, consistent with the established 
policies of the controlling agency. 

B. Philosophy and objectives. 

Written statements of philosophy and objectives shall be: 

1. Formulated and accepted by the faculty; 

2. Directed toward achieving realistic goals; 

3. Directed toward the meaning of education, nursing 
and the learning process; 

4. Descriptive of the practitioner to be prepared; and 

5. The basis for planning, implementing and evaluating 
the total program. 

C. Faculty. 

1. Qualifications. 

a. Every member of a nursing faculty, including the 
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program director, shall hold a current license to 
practice as a registered nurse in Virginia. 

b. Every member of a nursing faculty responsible 
for teaching students in a cooperating agency 
located outside the jurisdictional limits of Virginia 
shall meet the licensure requirements of that 
jurisdiction. 

c. The program director and each member of the 
nursing faculty shall maintain professional 
competence through such activities as nursing 
practice, continuing education programs, conferences, 
workshops, seminars, academic courses, research 
projects and professional writing. 

d. For baccalaureate degree programs: 

(1) The program director shall hold a doctoral 
degree. 

(2) Every member of the nursing faculty shall hold 
a graduate degree. Faculty members without a 
graduate degree with a major in nursing shall have 
a baccalaureate degree with a major in nursing. 

fat AI least "'*' ~ !Bember ffi eaeb eHffieal 
"""" sball lia¥e fftllBier's ~·e~ara!iaa ffi 11>a1 eHffieal 
speeialty. 

e. For associate degree and diploma programs: 

(1) The program director shall hold a graduate 
degree, preferably with a major in nursing. 

(2) The majority of the members of the nursing 
faculty shall hold a graduate degree, preferably with 
a major in nursing. 

(3) Other members of the nursing faculty shall hold 
a baccalaureate degree, preferably with a major in 
nursing. 

f. For practical nursing programs. 

(I) The program director shall hold a baccalaureate 
degree, preferably with a major in nursing. 

(2) The majority of the members of the nursing 
faculty shall hold a baccalaureate degree, preferably 
with a major in nursing. 

g. Exceptions to provisions of subparagraphs d, e, 
and f of this subsection shall be by board approval. 

(I) Initial request for exception. 

(a) The program director shall submit a request for 
initial exception in writing for considerations at a 
regular board meeting prior to the term during 
which the nursing faculty member is scheduled to 

teach. and a statement of intent, from the 
prospective faculty member, to pursue the required 
degree shall accompany each request. 

(2) Request for continuing exception. 

(a) Continuing exception will be based on the 
progress of the nursing faculty member toward 
meeting the degree required by these regulations 
during each year for which the exception is 
requested. 

(b) The program director shall submit the request 
for continuing exception in writing for consideration 
at a regular board meeting prior to the next term 
during which the nursing faculty member is 
scheduled to teach. 

(c) A list of courses required for the degree being 
pursued and college transcripts showing successful 
completion of a mmtmum of two of the courses 
during the past academic year shall accompany 
each request. 

(3) The executive director of the board shall be 
authorized to make the initial decision on requests 
for exceptions. Any appeal of that decision shall be 
in accordance with the provisiOns of the 
Administrative Process Act (§ 9-6.14:1 et seq.). 

2. Number. 

a. The number of faculty shall be sufficient to 
prepare the students to achieve the objectives of the 
educational program and such number shall be 
reasonably proportionate to: 

(1) Number of students enrolled; 

(2) Frequency of admissions; 

(3) Education and experience of faculty members; 

( 4) Number and location of clinical facilities; and 

(5) Total responsibilities of the faculty. 

b. When students are giving direct care to patients, 
the ratio of students to faculty in clinical areas shall 
not exceed 10 students to one faculty member. 

3. Conditions of employment. 

a. Qualifications and responsibilities for faculty 
positions shall be defined in writing. 

b. Faculty assignments shall allow time for class and 
laboratory preparation; teaching; program revision; 
improvement of teaching methods; academic 
advisement and counseling of students; participation 
in faculty organizations and committees; attendanc< 
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at professional meetings; and participation in 
continuing education activities. 

4. Functions. 

The principal functions of the faculty shall be to: 

a. Develop, implement and evaluate the philosophy 
and objectives of the nursing education program; 

b. Participate in designing, implementing, teaching, 
and evaluating and revising the curriculum; 

c. Develop and evaluate student admission, 
progression, retention and graduation policies within 
the framework of the controlling institution; 

d. Participate in academic advisement and 
counseling of students; and 

e. Provide opportunities lor student and graduate 
evaluation of curriculum and teaching and program 
effectiveness. 

5. Organization. 

a. The nursing faculty shall hold regular meetings 
for the purpose of developing, implementing and 
evaluating the nursing education program. Wffi!oo 
Pllles sllall fl'l\'effi !fte eeOOaet sf meeliags. 

&. AH membeFS at the faea.lty sftaH partieiflate ffi 
!fte !'egll!ftf' ffie\llly meetings. 

eo Cemmiltees sllall be established !a implemelll !fte 
flmelieas sf !fte fl>eally, 

<h b. Minutes of faculty and committee meetings, 
including actions taken, shall be recorded and 
available for reference. 

eo c. There shall be provision for student 
participation. 

D. Students. 

1. Admission, promotion and graduation. 

a. Requirements for admission to the nursing 
education program shall not be less than the 
statutory requirements that will permit the graduate 
to be admitted to the appropriate licensing 
examination. 

(EXPLANATORY NOTE: Reference subdivision I of 
subsection A of § 54.1·3017 of the Code of Virginia: 
The equivalent of a four-year high school course of 
study is considered to be: high school equivalence; 
or 

(2) Satisfactory completion of the college courses 

Vol. 10, Issue 7 

1839 

Final Regulations 

required by the nursing education program.) 

b. Students shall be selected on the basis of 
established criteria and without regard to age, race, 
creed, sex or national origin. 

c. Requirements for admission, readmission, 
advanced standing, progression, retention, dismissal 
and graduation shall be available to the students in 
written form. 

E. Records. 

1. School records. 

A system of records shall be maintained and be made 
available to the board representative and shall include: 

a. Data relating to accreditation by any agency or 
body, 

b. Course outlines, 

c. Minutes of faculty and committee meetings, 

d. ~ sf - lesffi A 
performance of graduates on 
examination , 

e. Survey reports. 

2. Student records. 

record of the 
the licensing 

a. A file shall be maintained for each student. Each 
file shall be available to the board representative 
and shall include: 

(I) The student's application, 

(2) High school transcript or copy of high school 
equivalence certificate, 

(3) current record of achievement. 

b. A final transcript shall be retained in the 
permanent file of the institution. 

c. Provision shall be made for the protection of 
student and graduate records against loss, 
destruction and unauthorized use. 

3. School bulletin or catalogue. 

Current information about the nursing education 
program shall be published periodically and distributed 
to students, applicants lor admission and the board. 
Such information shall include: 

a. Description of the program. 

b. Philosophy and objectives of the controlling 
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institution and of the nursing program. 

c. Admission and graduation requirements. 

d. Fees. 

e. Expenses. 

f. Financial aid. 

g. Tuition refund policy. 

h. Education facilities. 

i. Living accommodations. 

j. Student activities and services. 

k. Curriculum plan. 

l. Course descriptions. 

m. Faculty-staff roster. 

n. School calendar. 

F. Curriculum. 

1. Curriculum shall reflect the philosophy and 
objectives of the nursing education program, and shall 
be consistent with the law governing the practice of 
nursing. 

2. The ratio between nursing and nonnursing credit 
shall be based on a rationale to ensure sufficient 
preparation for the safe and effective practice of 
nursing. 

3. Learning experiences shall be selected to fulfill 
curriculum objectives. 

4. Nursing education programs preparing for practical 
nursing licensure shall include: 

a. Principles and practice in nursing encompassing 
the attainment and maintenance of physical and 
mental health and the prevention of illness for 
individuals and groups throughout the life cycle; 

b. Basic concepts of the nursing process; 

c. Basic concepts of anatomy, physiology, chemistry, 
physics and microbiology; 

d. Basic concepts of communication, growth and 
development, interpersonal relations, patient 
education and cultural diversity; 

e. Ethics, nursing history and trends, vocational and 
legal aspects of nursing, including regulations and 
sections of the Code of Virginia related to nursing; 

and 

f. Basic concepts of pharmacology, nutrition and diet 
therapy. 

5. Nursing education programs preparing for registered 
nurse licensure shall include: 

a. Theory and practice in nursing, encompassing the 
attainment and maintenance of physical and mental 
health and the prevention of illness throughout the 
life cycle for individuals, groups and communities; 

b. Concepts of the nursing process; 

c. Concepts of anatomy, physiology, chemistry, 
microbiology and physics; 

d. Sociology, psychology, communications, 
and development, interpersonal relations, 
dynamics, cultural diversity and humanities; 

growth 
group 

e. Concepts of pharmacology, nutrition and diet 
therapy, and pathophysiology; 

f. Concepts of ethics, nursing history and trends, and 
the professional and legal aspects of nursing, 
including regulations and sections of the Code of 
Virginia related to nursing; and 

g. Concepts of leadership, management and patient 
education. 

G. Resources, facilities and services. 

1. Periodic evaluations of resources, facilities and 
services shall be conducted by the administration, 
faculty, students and graduates of the nursing 
education program. 

2. Secretarial and other support services shall be 
provided. 

3. Classrooms, conference rooms, laboratories, clinical 
facilities and offices shall be available to meet the 
objectives of the nursing education program and the 
needs of the students, faculty, administration and staff. 

4. The library shall have holdings that are current, 
pertinent and accessible to students and faculty, and 
sufficient in number to meet the needs of the students 
and faculty. 

5. Written agreements with cooperating agencies shall 
be developed, maintained and periodically reviewed. 
The agreement shall: 

a. Ensure full control 
faculty of the nursing 
the selection and 
experiences. 

of student education by the 
education program, including 
supervision of learning 
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b. Provide that an instructor shall be present on the 
clinical unit(s) to which students are assigned for 
direct patient care. 

c. Provide for cooperative planning with designated 
agency personnel. 

6. Any observational experiences shall be planned in 
cooperation with the agency involved to meet stated 
course objectives. 

7. Cooperating agencies shall be approved by the 
appropriate accreditation, evaluation or licensing 
bodies, if such exist. 

H. Program changes requifiHg - 6l' fiUfSillg approval 

1. The following proposed changes require board 
approval prior to their implementation: 

!-:- a. Proposed changes in the nursing education 
program's philosophy and objectives that result in 
program revision. 

:&, b. Proposed changes in the curriculum that result 
in alteration of the length of the nursing education 
program. 

& 2. Pra~ased Other additions, deletions or mater 
revisions of courses shall be reported to the board 
with the annual report required in § 2.3 A of these 
regulations . 

I. Procedure !or approval of program change. 

1. When a program change is contemplated, the 
program director shall inform the board or board 
representative. 

2. When a program change is requested, a plan shall 
be submitted to the board including: 

a. Proposed change, 

b. Rationale for the change, 

c. Relationship of the proposed change to the 
present program. 

3. ~ Fifteen copies of these materials shall be 
submitted to the board at least three weeks prior to 
the board meeting at which the request will be 
considered. 

§ 2.3. P•oeedHre fflf mainlainiag approval Maintaining an 
approved nursing education program . 

A. The program director of each nursing education 
program shall submit an annual report to the board. 
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B. Each nursing education program shall be reevaluated 
at least every eight years and shall require: 

1. A comprehensive self-evaluation report based on § 
2.2 of these regulations, and 

2. A survey visit by a representative(s) of the board 
on dates mutually acceptable to the institution and the 
board. 

C. The self-evaluation and survey visit reports shall be 
presented to the board for consideration and action at a 
regularly scheduled board meeting. The reports and the 
action taken by the board shall be sent to the appropriate 
administrative officers of the institution. In addition, a 
copy shall be forwarded to the executive officer ol the 
state agency or agencies having program approval 
authority or coordinating responsibilities for the governing 
institutions. 

D. Interim visits shall be made to the institution by 
board representatives at any time within the eight-year 
period either by request or as deemed necessary by the 
board. 

E. A nursing education program shall continue to be 
approved provided the requirements set forth in § 2.2 of 
these regulations are attained and maintained. 

F. II the board determines that a nursing education 
program is not maintaining the requirements of § 2.2 of 
these regulations, the program shall be placed on 
conditional approval and the governing institution shall be 
given a reasonable period of time to correct the identified 
deficiencies. The institution may request a hearing before 
the board and the provisions of the Administrative Process 
Act shall apply. (§ 9-6.14:1 et seq.) 

G. If the governing institution fails to correct the 
identified deficiencies within the time specified by the 
board, the board shall withdraw the approval following a 
hearing held pursuant to the provisions of the 
Administrative Process Act. (§ 9-6.14:1 et seq.) Sections 2.4 
B and C of these regulations shall apply to any nursing 
education program whose approval has been withdrawn. 

§ 2.4. Closing of an approved nursing education program. 

A. Voluntary closing. 

When the governing institution anticipates the closing ol 
a nursing education program, it shall notify the board in 
writing, stating the reason, plan and date of intended 
closing. The governing institution shall choose one of the 
following closing procedures: 

1841 

1. The program shall continue until the last class 
enrolled is graduated. 

a. The program shall continue to meet the standards 
!or approval until all of the enrolled students have 
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graduated. 

b. The date of closure is the date on the degree, 
diploma or certificate of the last graduate. 

c. The governing institution shall notify the board of 
the closing date. 

2. The program shall close after the governing 
institution has assisted in the transfer of students to 
other approved programs. 

a. The program shall continue to meet the standards 
required for approval until all students are 
transferred. 

b. A list of the names of students who have been 
transferred to approved programs and the date on 
which the last student was transferred shall be 
submitted to the board by the governing institution. 

c. The date on which the last student was 
transferred shall be the closing date of the program. 

B. Closing as a result of denial or withdrawal or 
approval. 

When the board denies or withdraws approval of a 
program, the governing institution shall comply with the 
following procedures: 

1. The program shall close after the institution has 
made a reasonable effort to assist in the transfer of 
students to other approved programs. A time frame 
for the transfer process shall be established by the 
board. 

2. A list of the names of students who have 
transferred to approved programs and the date on 
which the last student was transferred shall be 
submitted to the board by the governing institution. 

3. The date on which the last student was transferred 
shall be the closing date of the program. 

c. Custody of records. 

Provision shall be made for custody of records as 
follows: 

1. If the governing institution continues to function, it 
shall assume responsibility for the records of the 
students and the graduates. The institution shall inform 
the board of the arrangements made to safeguard the 
records. 

2. If the governing institution ceases to exist, the 
academic transcript of each student and graduate shall 
be transferred by the institution to the board for 
safekeeping. 

§ 2.5. Clinical nurse specialist education program. 

An approved program shall be offered by: 

1. A nationally accredited school of nursing within a 
college or university that offers a master's degree in 
nursing designed to prepare a registered nurse for 
advanced practice in a clinical specialty in nursing; or 

2. A college or university that offers a master's degree 
consistent with the requirements of a national 
certifying organization as defined in § 1.1 of these 
regulations. 

PART l!l. 
LICENSURE AND PRACTICE. 

§ 3.1. Licensure by examination. 

A. The board shall administer examinations for 
registered nurse licensure and examinations for practical 
nurse licensure no less than twice a year. 

B. The minimum passing score on the examination for 
registered nurse licensure shall be determined by the 
board. 

C. If a candidate does not take the examination when 
scheduled, the application shall be retained on file as 
required for audit and the candidate must file a ne" 
application and fee to be rescheduled. 

D. Any applicant suspected of giving or receiving 
unauthorized assistance during the writing of the 
examination shall be noticed for a hearing before the 
board to determine whether the license shall be issued. 

E. The board shall not release examination results of a 
candidate to any individual or agency without written 
authorization from the applicant or licensee. 

F. An applicant for the licensing examination shall: 

1. File the required application and fee no less than 
60 days prior to the scheduled date of the 
examination. 

2. Arrange for the board to receive the final certified 
transcript from the nursing education program at least 
15 days prior to the examination date or as soon 
thereafter as possible. The transcript must be received 
prior to the reporting of the examination results to 
candidates. 

G. Fifteen days prior to an examination date, all 
program directors shall submit a list of the names of those 
students who have completed or are expected to complete 
the requirements for graduation since the last examination. 
Any change in the status of a candidate within the above 
specified l5,day period shall be reported to the board 
immediately. 
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H. Practice of nursing pending receipt of examination 
results. 

1. Graduates of approved nursing education programs 
may practice nursing in Virginia pending the results o! 
the first licensing examination given by a board of 
nursing following their graduation, provided they have 
filed an application for licensure in Virginia. 
Candidates taking the examination in Virginia shall file 
the application for licensure by examination. 
Candidates taking the examination in other 
jurisdictions shall file the application for licensure by 
endorsement. 

2. Candidates who practice nursing as provided in § 
3.1 l I of these regulations shall use the designation 
"R.N. Applicant" or "L.P.N. Applicant" when signing 
official records. 

3. The designations "R.N. Applicant" and "L.P.N. 
Applicant" shall not be used by applicants who do not 
take or who have failed the first examination for 
which they are eligible. 

I. Applicants who fail the examination. 

1. An applicant who fails the licensing examination 
shall not be licensed or be authorized to practice 
nursing in Virginia. 

2. An applicant lor reexamination shall file the 
required application and fee no less than 60 days 
prior to the scheduled dale o! the examination. 

3. Applicants who have failed the licensing 
examination in another U.S. jurisdiction and who meet 
the qualifications for licensure in this jurisdiction may 
apply for licensure by examination in Virginia. Such 
applicants shall submit the required application and 
fee. Such applicants shall not, however, be permitted 
to practice nursing in Virginia until the requisite 
license has been issued. · 

§ 3.2. Licensure by endorsement. 

A. A graduate of an approved nursing education 
program who has been licensed by examination in another 
U.S. jurisdiction and whose license is in good standing, or 
is eligible for reinstatement, if lapsed, shall be eligible for 
licensure by endorsement in Virginia, provided the 
applicant satisfies the requJrernents for registered nurse or 
practical nurse licensure. 

B. An applicant for licensure by endorsement shall 
submit the required application and fee and submit the 
required form to the appropriate credentialing agency in 
the state of original licensure for verification of licensure. 
Applicants will be notified by the board after 30 days, if 
the completed verification form has not been received. 

C. lf the application is not completed within one year of 
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the initial filing date, the application shall be retained on 
file by the board as required lor audit. 

§ 3.3. Licensure of applicants from other countries. 

A. Applicants whose basic nursing education was 
received in, and who are duly licensed under the laws of 
another country, shall be scheduled to take the licensing 
examination provided they meet the statutory qualifications 
for licensure. Verification of qualification shall be based 
on documents submitted as required in § 3.3 B and C o! 
these regulations. 

B. Such applicants for registered nurse licensure shall: 

1. Submit evidence of a passing score on the 
Commission on Graduates of Foreign Nursing Schools 
Qualifying Examination; and 

2. Submit the required application and fee for 
licensure by examination. 

C. Such applicants for practical nurse licensure shall: 

1. Request a transcript from the nursing education 
program to be submitted directly to the board office; 

2. Provide evidence of secondary education to meet 
the statutory requirements; 

3. Request thai the credentialing agency, in the 
country where licensed, submit the verification of 
licensure; and 

4. Submit lhe required application and fee for 
licensure by examination. 

§ 3.4. Renewal of licenses. 

A. Licensees born in even~numbered years shall renew 
their licenses by the last day of the birth month in 
even~numbered years. Licensees born in odd-numbered 
years shall renew their licenses by the last day of the 
birth month in odd-numbered years. 

B. No less than 30 days prior to the last day of the 
licensee's birth month, an application for renewal of 
license shall be mailed by the board to the last known 
address of each licensee, who is currently licensed. 

C. The licensee shall complete the application and 
return it with the required fee. 

D. Failure to receive the application for renewal shall 
not relieve the licensee of the responsibility for renewing 
the license by the expiration date. 

E. The license shall automatically lapse if the licensee 
fails to renew by the last day of the birth month. 

F. Any person practicing nursing during the time a 
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license has lapsed shall be considered an illegal 
practitioner and shall be subject to prosecution under the 
provisions of § 54.1-3008 of the Code of Virginia. 

§ 3.5. Reinstatement of lapsed licenses. 

A. A nurse whose license has lapsed shall file a 
reinstatement application and pay the current renewal fee 
and the reinstatement fee. 

B. The board may request evidence that the nurse is 
prepared to resume practice in a competent manner. 

§ 3.6. Replacement 6f Ins! Duplicate license. 

k 'l'fte lieeasee sltall fejl6f! iR Wf'ffiftg tl>e less 6f tl>e 
6flgiftal eeftifleate 6f registrallaa 61' tl>e elli'FCftt !ieeilseo 

B, A duplicate license for the current renewal period 
shall be issued by the board upon receipt of the required 
f6l'm information and fee. 

§ 3.7. Evidence of change of name. 

A licensee who has changed his name shall submit as 
legal proof to the board a copy of the marriage certificate 
or court order evidencing the change. A duplicate license 
shall be issued by the board upon receipt of such evidence 
and the required fee. 

§ 3.8. Requirements for current mailing address. 

A. All notices, required by law and by these regulations 
to be mailed by the board to any licensee, shall be validly 
given when mailed to the latest address on file with the 
board. 

B. Each licensee shall maintain a record of his current 
mailing address with the board. 

C. Any change of address by a licensee shall be 
submitted in writing to the board within 30 days of such 
change. 

§ 3.9. Licensed practical nursing is performed under the 
direction or supervision of a licensed medical practitioner, 
a registered nurse or a licensed dentist within the context 
of § 54.1-3408 of the Code of Virginia. 

§ 3.10. Clinical nurse specialist registration. 

A. Initial registration. 

An applicant for initial registration as a clinical nurse 
specialist shall: 

1. Be currently licensed as a registered nurse in 
Virginia; 

2. Submit evidence of graduation from an approved 
program as defined in § 2.5 of these regulations; 

3. Submit evidence of current specialty certification 
from a national certifying organization as defined in § 
1.1 of these regulations; and 

4. Submit the required application and fee. 

B. Renewal of registration. 

1. Registration as a clinical nurse specialist shall be 
renewed biennially at the same time the registered 
nurse license is renewed. 

2. The clinical nurse specialist shall complete the 
renewal application and return it with the required 
fee and evidence of current specialty certification 
unless registered in accordance with an exception. 

3. Registration as a clinical nurse specialist shall lapse 
if the registered nurse license is not renewed and 
may be reinstated as follows: 

a. Reinstatement of R.N. license; 

b. Payment of reinstatement and current renewal 
fees; and 

c. Submission of evidence of continued specialty 
certification unless registered in accordance with an 
exception. 

§ 3.11. Clinical nurse specialist practice. 

A. The practice of clinical nurse specialists shall be 
consistent with the 

1. Education required in § 2.5 of these regulations, 
and 

2. Experience required for specialist certification. 

B. The clinical nurse specialist shall provide those 
advanced nursing services that are consistent with the 
standards of specialist practice as established by a national 
certifying organization for the designated specialty and in 
accordance with the provisions of Title 54.1 of the Code of 
Virginia. 

C. Advanced practice as a clinical nurse specialist shall 
include but shall not be limited to performance as an 
expert clinician to: 

I. Provide direct care and counsel to individuals and 
groups; 

2. Plan, evaluate and direct care given by others; and 

3. Improve care by consultation, collaboration, 
teaching and the conduct of research. 

PART IV. 
DISCIPLINARY PROVISIONS. 
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§ 4.!. The board has the authority to deny, revoke or 
suspend a license issued, or to otherwise discipline a 
licensee upon proof that the licensee has violated any of 
the provisions of § 54.1-3007 of the Code of Virginia. For 
the purpose of establishing allegations to be included in 
the notice of hearing, the board has adopted the following 
definitions: 

A. Fraud or deceit shall mean, but shall not be limited 
to: 

!. Filing false credentials; 

2. Falsely representing !acts on an application for 
initial license, reinstatement or renewal of a license; 
or 

3. Giving or rece1vmg assistance in writing the 
licensing examination. 

B. Unprofessional conduct shall mean, but shall not be 
limited to: 

l. Performing acts beyond the limits of the practice ol 
professional or practical nursing as defined in Chapter 
30 of Title 54J, or as provided by §§ 54.1-2901 and 
54.1-2957 of the Code of Virginia; 

2. Assuming duties and responsibilities within the 
practice of nursing without adequate training or when 
competency has not been maintained; 

3. Obtaining supplies, equipment or drugs for personal 
or other unauthorized use; 

4. Employing or assigning unqualified persons to 
perform functions that require a licensed practitioner 
of nursing; 

5. Falsifying or otherwise altering patient or employer 
records; 

6. Abusing, neglecting or abandoning patients or 
clients; or 

7. Practice ol a clinical nurse specialist beyond that 
defined in § 3.11 of these regulations. 

8. Holding self out as or performing acts constituting 
the practice of a clinical nurse specialist unless so 
registered by the board. 

§ 4.2. Any sanction imposed on the registered nurse 
license of a clinical nurse specialist shall have the same 
effect on the clinical nurse specialist registration. 

PART V. 
CERTIFIED NURSE AIDES. 

§ 5.1. Definitions. 
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The following words and terms when used in these 
regulations, shall have the following meanings, unless the 
context clearly indicates otherwise: 

"Nurse aide education program" means a program 
designed to prepare nurse aides for certification. 

"Nursing facility" means a lieeFtSed fHffSffig OOme 8:1' a­
an entity which is certzfied for Medicare or Medicaid 
eerli!ied s!flHed "" iateFmeaiale mre faelHiy er llflit long 
term care reimbursement . 

"Primary instructor" means a registered nurse who is 
responsible for teaching and evaluating the students 
enrolled in a nurse aide education program. 

"Program coordinator" means a registered nurse who is 
administratively responsible and accountable for a nurse 
aide education program. 

"Program provider" means an entity which conducts a 
nurse aide education program. 

§ 5.2. Delegation ol authority. 

The executive director ol the board shall issue a 
certificate as a certified nurse aide to each applicant who 
qualifies !or such a certificate under §§ 54.1-3025, 54.1-3026 
and 54.1-3028 of the Code of Virginia. 

§ 5.3. Nurse aide education programs. 

A. Establishing a nurse aide education program. 

l. A program provider wishing to establish a nurse 
aide education program shall submit an application to 
the board at least 90 days in advance of the expected 
opening dale. 

2. The application shall provide evidence of the ability 
of the institution to comply with § 5.3 B ol these 
regulations. 

3. The application shall be considered at a meeting of 
the board. The board shall, after review and 
consideration, either grant or deny approval. 

4. If approval is denied the program provider may 
request a hearing before the board and the provisions 
ol the Administrative Process Act shall apply. (§ 
9-6.14:1 et seq.) 

B. Maintaining an approved nurse aide education 
program. 

To maintain approval, the nurse aide education program 
shall demonstrate evidence of compliance with the 
following essential elements: 

1845 

1. Curriculum content and lengih as set forth in §§ 5.3 
D and 5.3 G ol these regulations. 
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2. Maintenance of qualified instructional personnel as 
set forth in § 5.3 C of these regulations. 

3. Classroom facilities that meet requirements set forth 
in § 5. 3 H of these regulations. 

4. Maintenance of records as set forth in § 5.3 E of 
these regulations. 

5. Skills training experience in a nursing facility which 
has not been subject to penalty or penalties as 
provided in 42 FR 48315l(b)(2) (Medicare and 
Medicaid Programs: Nurse Aide Training and 
Competency Evaluation Programs, effective April 1, 
1992) in the past two years. 

6. Agreement that board representatives may make 
unannounced visits to the program. 

7. Impose no fee for any portion of the program on 
any nurse aide who, on the date on which the nurse 
aide begins the program, is either employed or has an 
offer of employment from a nursing facility. 

8. Must report all substantive changes in subdivisions 1 
through 7 of § 5.3 B of these regulations within 10 
days of the change to the board. 

c. Instructional personnel. 

1. Program coordinator. 

a. The program coordinator in a nursing facility 
based program may be the director of nursing 
services. The director of nursing may assume the 
administrative responsibility and accountability for 
the nurse aide education program but shall not 
engage in the actual classroom and clinical teaching. 

b. The primary instructor may be the program 
coordinator in any nurse aide education program. 

2. Primary instructor. 

a. Qualifications. 

(I) The primary instructor, who does the actual 
teaching of the students, shall hold a current 
Virginia license as a registered nurse; and 

(2) Shall have two years of experience as a 
registered nurse and at least one year of experience 
within the previous five years in the provision of 
long term care facility services. Such experience 
may include, but not be limited to, employment in a 
nurse aide education program or employment in or 
supervision of nursing students in a nursing facility 
or unit, geriatrics department, chronic care hospital, 
home care or other long-term care setting. 
Experience should include varied responsibilities, 
such as direct resident care, supervision and 

education. 

b. Responsibilities. The primary instructor shall: 

(1) Participate in the planning of each learning 
experience; 

(2) Ensure that course objectives are accomplished; 

(3) Ensure that the provisions of § 5.3 C 6 of these 
regulations are maintained; 

( 4) Maintain records as required by § 5.3 E of 
these regulations; and 

(5) Perform other activities necessary to comply 
with § 5.3 B of these regulations. 

(6) Ensure that students do not perform services for 
which they have not received instruction and been 
found proficient by the instructor. 

3. Other instructional personnel. 

a. Qualifications. 

(1) A registered nurse shall: 

(a) Hold a current Virginia license as a registered 
nurse; and 

(b) Have had at least one year, within the 
preceding five years, of direct patient care 
experience as a registered nurse with the elderly or 
chronically ill, or both, of any age. 

(2) A licensed practical nurse shall: 

(a) Hold a current Virginia license as a practical 
nurse; 

(b) Hold a high school diploma or equivalent; 

(c) Have been graduated from a state-approved 
practical nursing program; and 

(d) Have had at least two years, within the 
preceding five years, of direct patient care 
experience with the elderly or chronically ill, or 
both, of any age. 

b. Responsibilities. Other personnel shall provide 
instruction under the general supervision of the 
primary instructor. 

4. Prior to being assigned to teach the nurse aide 
education program, all instructional personnel shall 
demonstrate competence to teach adults by one of the 
following: 

a. Complete satisfactorily a "train-the-trainer 
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program approved by the board. Such a program 
shall be approved by the board for five years, at 
which time the sponsor must request reapproval of 
the program. The content of the program must 
include: 

(l) Basic principles of adult learning; 

(2) Teaching methods and tools for adult learners; 
and 

(3) Evaluation strategies and measurement tools for 
assessing the learning outcomes; or 

b. Complete satisfactorily a credit or noncredit 
course or courses approved by the board. Such 
courses shall be evaluated for approval by the 
board upon request from the individual taking the 
course. The content of such credit or noncredit 
course shall be comparable to that described in § 
5.3 C 4 a of these regulations; or 

c. Provide evidence acceptable to the board of 
experience in teaching adult learners within the 
preceding five years. 

5. The program may utilize resource personnel who 
have had at least one year of experience in their field 
to meet the planned program objectives for specific 
topics. 

6. When students are giVmg direct care to clients in 
clinical areas, instructional personnel must be on site 
solely to supervise the students afl<l !lie . The ratio of 
students to each instructor shall not exceed 10 
students to one instructor. 

D. Curriculum. 

1. [ 'fl>e aajee!ive ef !lie """"' al!!e edueatien ~regram 
slla!l lle !& prepare a """"' al!!e !& jlf8vitle fjUilli-ty 
serviees !& elieftts llftdef !lie supervisiea ef lieeHsed 
persaaael. ] The graduate of the nurse aide education 
program shall be prepared to: 

a. Communicate and interact competently on a 
one-to-one basis with the clients; 

b. Demonstrate sensitivity to clients' emotional, 
social, and mental health needs through skillful 
directed interactions; 

c. Assist clients in attaining and maintaining 
functional independence; 

d. Exhibit behavior in support and promotion of 
clients' rights; and 

e. Demonstrate skills in observation and 
documentation needed to participate in the 
assessment of clients' health, physical condition and 
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well-being. 

2. Content. The curriculum shall include, but shall not 
be limited to, classroom and clinical instruction in the 
following: 

a. Initial core curriculum (minima"' 1-& lleufsl- . 'fl>e 
elassfflam instruetiaa f)fl&F t& Ute direet iBvalvemeat 
Prior to the direct contact of a student with a 
nursing facility client , ffHisf iaehule, at a misimttm, 
!lie !&pies !islet! llelew a total of at least 16 hours 
of instruction in the following areas must be 
presented: 

(I) Communication and interpersonal skills, 

(2) Infection control, 

(3) Safety and emergency procedures, including the 
Heimlich Maneuver, 

( 4) Promoting client independence, and 

(5) Respecting clients' rights. 

b. Basic skills. 

(1) Recognizing abnormal changes in body 
functioning and the importance of reporting such 
changes to a supervisor. 

(2) Measuring and recording routine vital signs. 

(3) Measuring and recording height and weight. 

( 4) Caring for the clients' environment. 

(5) Measuring and recording fluid and food intake 
and output. 

(6) Performing basic emergency measures. 

(7) Caring for client when death is imminent. 

c. Personal care skills. 

(l) Bathing and oral hygiene. 

(2) Grooming. 

(3) Dressing. 

( 4) Toileting. 

(5) Assisting with eating and hydration including 
proper feeding techniques. 

(6) caring for skin. 

(7) Transfer, positioning and turning. 
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d. Individual client's needs including mental health 
and social service needs. 

(I) Identifying the psychosocial characteristics of the 
populations who reside in nursing homes. 

(2) Modifying the aide's behavior in response to 
behavior of clients. 

(3) Identifying developmental tasks associated with 
the aging process. 

( 4) Providing training in and the opportunity for 
self care according to clients' capabilities. 

(5) Demonstrating principles of behavior 
management by reinforcing appropriate behavior 
and causing inappropriate behavior to be reduced or 
eliminated. 

(6) Demonstrating skills supporting age-appropriate 
behavior by allowing the client to make personal 
choices, providing and reinforcing other behavior 
consistent with clients' dignity. 

(7) Utilizing client's family or concerned others as a 
source of emotional support. 

(8) Responding appropriately to client's behavior. 

e. Care of the cognitively impaired client. 

(I) Using techniques for addressing the unique 
needs and behaviors of individuals with dementia 
(Alzheimer's and others). 

(2) Communicating with cognitively impaired 
residents. 

(3) Demonstrating and understanding the behavior 
of cognitively impaired residents. 

( 4) Responding appropriately to the behavior of 
cognitively impaired residents. 

(5) Using methods to reduce the effects of cognitive 
impairment. 

f. Skills for basic restorative services. 

(I) Using assistive devices in transferring, 
ambulation, eating and dressing. 

(2) Maintaining range of motion. 

(3) Turning and positioning, both in bed and chair. 

( 4) Bowel and bladder training. 

(5) Caring for and using prosthetic and orthotic 
devices. 

(6) Teaching the client in self-care according to the 
client's abilities as directed by a supervisor. 

g. Clients' rights. 

(I) Providing privacy and maintaining 
confidentiality. 

(2) Promoting the client's right to make personal 
choices to accommodate individual needs. 

(3) Giving assistance in resolving grievances and 
disputes. 

( 4) Providing assistance necessary to participate in 
client and family groups and other activities. 

(5) Maintaining care and security of the client's 
personal possessions. 

(6) Promoting the resident's rights to be free from 
abuse, mistreatment and neglect and the need to 
report any instances of such treatment to 
appropriate staff. 

(7) Avoiding the need for restraints in accordance 
with current professional standards. 

h. Legal aspects of practice as a certified nurse 
aide. 

3. Unit objectives. 

a. Objectives for each unit of instruction shall be 
stated in behavioral terms iflehuiiBg which are 
measurable fJeFfeFmaRee effieria. . 

b. Objectives shall be reviewed with the students at 
the beginning of each unit. 

E. Records. 

I. Each nurse aide education program shall develop 
an individual perfermaaee record of major <lll!ies 88ft 
skills taught and the date of peiformance by the 
student . +~tis reeeffi wHI eoosist sf;- at a miBiRH:lm, a­
lis!lflg sf !lie <lll!ies 88ft sl<ills e"peetefl le be ieaffle<l 
iB !lie pregram, spaee le reeeffi wbeB !lie ffiH'Se aMe 
sffideftt performs tliis fl.l>ty "" slHH; spaees le oo!e 
satisfaetery "" HHsatisfaetery perfarmaaee, !lie <late sf 
perfarmaaee, 88ft !lie iHslfllete• sepeFvising !lie 
perlermaaee. At the completion of the nurse aide 
education program, the nurse aide 88ft liis employer 
must receive a copy of this record. 

2. A record of the reports of graduates' performance 
on the approved competency evaluation program shall 
be maintained. 

3. A record that documents the disposition of 
complaints against the program shall be maintained. 
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F. Student identification. 

The nurse aide students shall wear identification that is 
clearly recognizable to clients, visitors and staff. 

G. Length of program. 

I. The program shall be at least 80 hours in length. 

2. The program shall provide for at least 16 hours of 
instruction prior to direct iovalvemeal contact of a 
student with a nursing facility client. 

3. Skills training in clinical settings shall be at least 40 
hours. Five of the clinical hours may be in a setting 
other than a nursing home. 

4. Employment orientation to facilities used in the 
education program must not be included in the 80 
hours allotted for the program. 

H. Classroom facilities. 

The nurse aide education program shall provide facilities 
that meet federal and state requirements including 

I. Comfortable temperatures. 

2. Clean and safe conditions. 

3. Adequate lighting. 

4. Adequate space to accommodate all students. 

5. All equipment needed, including audio-visual 
equipment and that needed for simulating resident 
care. 

I. Program review. 

I. Each nurse aide education program shall be 
reviewed on site by an agent of the board at least 
every two years following initial review. 

2. The report of the site visit shall be presented to 
the board for consideration and action. The report and 
the action taken by the board shall be sent to the 
appropriate administrative officer of the program. 

3. The program coordinator shall prepare and submit 
a program evaluation report on a form provided by 
the board in the intervening year that an on site 
review is not conducted. 

4. A nurse aide education program shall continue to 
be approved provided the requirements set forth in 
subsections B through H of § 5.3 of these regulations 
are maintained. 

5. If the board determines that a nurse aide education 
program is not maintaining the requirements of 
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subsections B through H of § 5.3 of these regulations, 
with the exception of § 5.3 B 5 of these regulations, 
the program s!lall may be placed on conditional 
approval and be given a reasonable period of time to 
correct the identified deficiencies. The program 
provider may request a hearing before the board and 
the provisions of the Administrative Process Act shall 
apply. (§ 9·6.14:1 et seq.) 

6. If the program either fails to maintain the 
requirements of subsections B through H of § 5.3 of 
these regulations or to correct the identified 
deficiencies within the time specified by the board, 
the board [ s!lall may ] withdraw the approval 
following a hearing held pursuant to the provisions of 
the Administrative Process Act. (§ 9-6.14:1 et seq.) 

J. Curriculum changes. 

Changes in curriculum must be approved by the board 
prior to implementation and shall be submitted for 
approval at the time of a report of a site visit or the 
report submitted by the program coordinator in the 
intervening years. 

K. Interruption of program. 

I. When a program provider does not wish to admit 
students for a period not to exceed one year, the 
provider may request that the program be placed on 
inactive status and shall not be subject to compliance 
with § 5.3 B of the regulations for the spec•fied time. 

2. Unless the program provider notifies the board that 
it intends to admit students, the program will be 
considered closed at the end of the one-year period 
and be subject to the requirements of § 5.3 L of these 
regulations. 

& L. Closing of a nurse education program. 

When a nurse aide .education program closes, the 
program provider shall: 

1. Notify the board of the date of closing. 

2. Submit to the board a list of all graduates with the 
date of graduation of each. 

§ 5.4. Nurse aide competency evaluation. 

A. The board may contract with a test service for the 
development and administration of a competency 
evaluation. 

B. All individuals completing a nurse aide education 
program in Virginia shall successfully complete the 
competency evaluation required by the board prior to 
making application for certification and to using the title 
Certified Nurse Aide. 
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C. The board shall determine the minimum passing 
score on the competency evaluation. 

§ 5.5. Nurse aide registry. 

A. Initial certification by examination. 

1. To be placed on the registry and certified, the 
nurse aide must: 

a. Satisfactorily complete a nurse aide education 
program approved by the board; or 

b. Be enrolled in a nursing education program 
preparing for registered nurse or practical nurse 
licensure, have completed at least one nursing 
course which includes clinical experience involving 
client care; or 

c. Have completed a nursing education program 
preparing for registered nurse licensure or practical 
nurse licensure; and 

d. Pass the competency evaluation required by the 
board; and 

e. Submit the required application and fee to the 
board. 

2. Initial certification by endorsement. 

a. A graduate of a state approved nurse aide 
education program who has satisfactorily completed 
a competency evaluation program and Beet> is 
currently registered in another state may apply for 
certification in Virginia by endorsement. 

b. An applicant for certification by endorsement 
shall submit the required application and fee and 
submit the required verification form to the 
credentialing agency in the state where registered, 
certified or licensed within the last two years. 

3. Initial certification shall be for two years. 

B. Renewal of certification. 

1. No less than 30 days prior to the expiration date of 
the current certification, an application for renewal 
shall be mailed by the board to the last known 
address of each currently registered certified nurse 
aide. 

2. The certified nurse aide shall return the completed 
application with the required fee and verification of 
performance of nursing-related activities for 
compensation within the preceding two years. 

3. Failure to receive the application for renewal shall 
not relieve the certificate holder of the responsibility 
for renewing the certification by the expiration date. 

4. A certified nurse aide who has not performed 
nursing-related activities for compensation during the 
two years preceding the expiration date of the 
certification shall repeat ftft a~pfa•:ea IHH'Se aMe 
edH:eatias pragraffl: and pass the nurse aide 
competency evaluation prior to applying for 
recertification. 

C. Reinstatement of lapsed certification. 

An individual whose certification has lapsed shall file 
the required application and renewal fee and: 

1. Verification of performance of nursing-related 
activities for compensation pn'or to the expiration 
date of the certificate and within the preceding two 
years; or 

2. When nursing activities have not been performed 
during the preceding two years, evidence of having 
repeated aa ap~•a•lea IHH'Se aMe eEIHeatiaa pragram 
and passed the nurse aide competency evaluation. 

D. Evidence of change of name. 

A certificate holder who has changed his name shall 
submit as legal proof to the board a copy of the marriage 
certificate or court order authorizing the change. A 
duplicate certificate shall be issued by the board upon 
receipt of such evidence and the required fee. 

E. Requirements for current mailing address. 

I. All notices required by law and by these regulations 
to be mailed by the board to any certificate holder 
shall be validly given when mailed to the latest 
address on file with the board. 

2. Each certificate holder shall maintain a record of 
his current mailing address with the board. 

3. Any change of address by a certificate holder shall 
be submitted in writing to the board within 30 days of 
such change. 

§ 5.6. The board has the authority to deny, revoke or 
suspend a certificate issued, or to otherwise discipline a 
certificate holder upon proof that he has violated any of 
the provisions of § 54.1-3007 of the Code of Virginia. For 
the purpose of establishing allegations to be included in 
the notice of hearing, the board has adopted the following 
definitions: 

I. Fraud or deceit shall mean, but shall not be limited 
to: 

a. Filing false credentials; 

b. Falsely representing facts on an application for 
initial certification, reinstatement or renewal of a 
certificate; or 
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c. Giving or receiving assistance in taking the 
competency evaluation. 

2. Unprofessional conduct shall mean, but shall not be 
limited to: 

a. Performing acts beyond those authorized for 
practice as a nurse aide as defined in Chapter 30 of 
Title 54.1; 

b. Assuming duties and responsibilities within the 
practice of a nurse aide without adequate training 
or when competency has not been maintained; 

c. Obtaining supplies, equipment or drugs for 
personal or other unauthorized use; 

d. Falsifying or otherwise altering client or 
employer records; 

e. Abusing, neglecting or abandoning clients; or 

f. Having been denied a license or having had a 
license issued by the board revoked or suspended. 

PART VI. 
MEDICATION ADMINISTRATION TRAINING 

PROGRAM. 

§ 6.1. Medication administration training program. 

A. Establishing a medication administration training 
program. 

/. A program provider wishing to establish a 
medication administration training program pursuant 
to § 54.I-3408 of the Code of Virginia shall submit an 
application to the board at least 90 days in advance 
of the expected beginning date. 

2. The application shall be considered at a meeting of 
the board. The board shall, after review and 
consideration, either grant or deny approval. 

3. If approval is denied, the program provider may 
request a hearing before the board, and the provisions 
of the Administrative Process Act shall apply (§ 
9-6.14:I et seqJ. 

B. Qualifications of instructional personnel. 

Instructors shall be licensed health care professionals 
who, consistent with provisions of the Drug Control Act, 
are authorized to administer, prescribe or dispense drugs 
and who have completed a program designed to prepare 
the instructor to teach the course as it applies to the 
clients in the specific setting in which those completing 
the course will administer medications. 

C. Content. 
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The curriculum shall include classroom instruction and 
practice in the following: 

1. Preparing for safe administration of medications to 
clients in specific settings by: 

a. Demonstrating an understanding of the client's 
rights regarding medications, treatment decisions 
and confidentiality. 

b. Recognizing 
health-threatening 
accordingly. 

emergencies and other 
conditions and responding 

c. Identifying medication terminology and 
abbreviations. 

2. Maintaining aseptic conditions by: 

a. Implementing universal precautions. 

b. lnsun'ng cleanliness and disinfection. 

c. Disposing of infectious or hazardous waste. 

3. Facilitating client self-administration or assisting 
with medication administration hy: 

a. Reviewing administration records and prescriber's 
orders. 

b. Facilitating client's awareness of the purpose and 
effects of medication. 

c. Assisting the client to interpret prescription 
labels. 

d. Observing the five rights 
administration and security 
appropriate to the setting. 

of medication 
requirements 

e. Following proper procedure for preparing 
medications. 

f. Measuring and recording vital signs to assist the 
client in making medication administration 
decisions. 

g. Assisting the client to administer oral 
medications. 

h. Assisting the client with administration of 
prepared instillations and treatments of: 

(I) Eye drops and ointments. 

(2) Ear drops. 

(3) Nasal drops and sprays. 

( 4) T apical preparations. 
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(5) Compresses and dressings. 

(6) Vaginal and rectal products. 

(7) Soaks and sitz baths. 

(8) Inhalation therapy. 

(9) Oral hygiene products. 

i. Reporting and recording the client's refusal to 
take medication. 

j. Documenting medication administration. 

k. Documenting and reporting medication errors. 

/. Maintaining client records according to facility 
policy. 

m. Sharing information with other staff orally and 
by using documents. 

n. Storing and securing medications. 

o. Maintaining an inventory of medications. 

p. Disposing of medications. 

4. Facilitating client self-administration or assisting 
with the administration of insulin. 

Instruction and practice in the administration of 
insulin shall be included only in those settings where 
required by client needs and shall include: 

a. Cause and treatment of diabetes. 

b. The side effects of insulin. 

c. Preparation and adminiStration of insulin. 

VA.R. Doc. No. R94-342; Filed December 8, 1993, 11:15 a.m. 

BOARD OF PSYCHOLOGY 

Title Qi Regulation: VR 565·01-2. Regulations Governing 
the Practice of Psychology. 

Statutory Authority: §§ 54.1-113 and 54.1-2400 of the Code 
of Virginia. 

Effective Date: January 27, 1994. 

Summary: 

The regulations will replace emergency regulations 
made effective on March 16, 1993, which increase 
licensure renewal fees for psychologists and school 
psychologists. The regulations also increase the 

application fees for the clinical psychology license. 
These increased fees are necessary according to § 
54.1-113 of the Code of Virginia which requires that 
the board adjust its fees so that revenues are within 
10% (plus or minus) of the cost of board operations. 

The regulations also amend examination fees to 
reflect the direct cost to the candidate for the 
examination services. 

Additionally, these regulations set a time limit of one 
full calendar year for the required residency 
requirement for psychology (clinical) trainees. This 
requirement was previously set out in regulation but 
was inadvertently omitted from the Regulations 
Governing the Practice of Psychology effective 
January 27, 1993. 

Summary of Public Comment and Agency Resoonse: A 
summary of comments made by the public and the 
agency's response may be obtained from the promulgating 
agency or viewed at the Office of the Registrar of 
Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Evelyn B. Brown, Executive Director, Board of 
Psychology, 6606 W. Broad Street, Richmond, VA 
23230-1717, telephone (804) 662-9913. There may be a 
charge for copies. 

VR 565-01-2. Regulations Governing the Practice oi 
Psychology. 

PART I. 
GENERAL PROVISIONS. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meanings, unless the 
context clearly indicates otherwise: 

"Applicant" means a person who submits a complete 
application for licensure with the appropriate fees. 

"Board" means the Virginia Board of Psychology. 

"Candidate for licensure" means a person who has 
satisfactorily completed the appropriate educational and 
experience requirements for licensure and has been 
deemed eligible by the board to sit for the required 
examinations. 

"Clinical psychologist" means a psychologist who is 
competent in the diagnosis, prevention, treatment, and 
amelioration of psychological problems, behavioral or 
emotional disorders or conditions or mental conditions, by 
the application of psychological principles, psychological 
methods, or psychological procedures including but not 
limited to psychological assessment and evaluation and 
psychotherapy, which does not amount to the practice o 
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medicine. The definition shall not be construed to limit or 
restrict any person licensed by a health regulatory board 
as defined in § 54.1-2500 from rendering services which 
they are licensed to provide. 

"Practice of clinical psychology" means the offering 
by an individual of services to the public as a clinical 
psychologist. 

"Demonstrable areas of competence" means those 
therapeutic and assessment methods and techniques, and 
populations served, for which one can document adequate 
graduate training, workshops, or appropriate supervised 
experience. 

"Internship" means a supervised and planned practical 
experience obtained in an integrated training program in a 
setting included as an integral and required part of the 
applicant's program of study. 

"Nonclinical services" means such psychological services 
as consultation and evaluation lor agencies, industry and 
other professionals, and shall not mean the assessment, 
diagnosis, or treatment of behavioral, emotional or nervous 
disorders. 

"Professional psychology program" means an integrated 
program of doctoral study designed to train professional 
psychologists to deliver services in psychology. 

"Psychologist" means a person trained in the application 
of established principles of learning, motivation, 
perception, thinking, and emotional relationships to 
problems of personality evaluation, group relations, and 
behavior adjustment. 

"Practice of psychology" means the rendering or 
offering to render to individuals, groups, organizations, 
or the general public any service involving the 
application of principles, methods, or procedures of 
the science and profession of psychology, and which 
includes, but is not limited to: 

1. "Measuring and testing," which consists of the 
psychological assessment and evaluation of abilities, 
attitudes, aptitudes, achievements, adjustments, motives, 
personality dynamics or other psychological attributes 
of individuals, or groups of individuals, by means of 
standardized measurements or other methods, 
techniques or procedures recognized by the science 
and profession of psychology. 

2. "Counseling and psychotherapy," which consists of 
the application of principles of learning and motivation 
in an interpersonal situation with the objectives of 
modification of perception and adjustment, consisting 
of highly developed skills, techniques, and methods of 
altering through learning processes, attitudes, feelings, 
values, sell-concept, personal goals and adaptive 
patterns. 
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3. "Psychological consulting," which consists of 
interpreting or reporting upon scientific fact or theory 
in psychology, rendering expert psychological opinion, 
psychological evaluation, or engaging in applied 
psychological research. 

"Regional accrediting agency" means one of the six 
regional accrediting agencies recognized by the United 
States Secretary of Education established to accredit senior 
institutions of higher education. 

"School psychologist" means a person who specializes in 
problems manifested in and associated with educational 
systems and who utilizes psychological concepts and 
methods in programs or actions which attempt to improve 
learning conditions for students or who is employed in this 
capacity by a public or nonprofit educational institution or 
who offers to render such services to the public whether 
or not employed by such an institution. 

1853 

"Practice of school psychology" means the rendering 
or offering to render to individuals, groups, 
organizations, government agencies or the public any 
of the following services: 

1. "Testing and measuring" which consists of 
psychological assessment, evaluation, and diagnosis 
relative to the assessment of intellectual ability, 
aptitudes, achievement, adjustment, motivation, 
personality, or any other psychological attribute of 
persons as individuals or in groups that directly 
relates to learning or behavioral problems in an 
educational setting. 

2. "Counseling" which consists of professional 
advisement and interpretive services with children or 
adults for amelioration or prevention of educationally 
related problems. 

Counseling services relative to the practice of school 
psychology include, but are not limited to, the 
procedures of verbal interaction, interviewing, behavior 
modification, environmental manipulation, and group 
processes. 

Counseling services relative to the practice of school 
psychology are short term and are situation oriented. 

3. "Consultation" which consists of educational or 
vocational consultation or direct educational services 
to schools, agencies, organizations, or individuals. 

Consultation as herein defined is directly related to 
learning problems and related adjustments. 

4. Development of programs such as designing more 
ef!icient and psychologically sound classroom situations 
and acting as a catalyst for teacher involvement in 
adaptations and innovations 

"SuperviSion" means the ongoing process performed by 
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a supervisor who monitors the performance of the person 
supervised and provides regular, documented individual 
consultation, guidance and instruction with respect to the 
skills and competencies of the person supervised. 

"Supervisor" means an individual who assumes full 
responsibility for the education and training activities of a 
person and provides the supervision required by such a 
person. 

§ 1.2. Classification of licensees. 

In compliance with Chapter 36 (§ 54.1·3600 et seq.) of 
Title 54.1 of the Code of Virginia, the board classifies 
licensees as psychologists, school psychologists, or clinical 
psychologists. 

A. Psychologist. 

This license covers the practice of psychology, as 
defined in Chapter 36 (§ 54.1-3600 et seq.) of Title 54.1 of 
the Code of Virginia which is divided into two designated 
specialties requiring different sets of skills and knowledge: 
(i) for providers of clinical services and (ii) for providers 
of nonclinical services. The psychologist license is 
designated accordingly as either psychologist (clinical) or 
psychologist (nonclinical). The licensee's scope of practice 
is delimited by the designation of the license and further 
by licensee's demonstrable areas of competence. 

B. Clinical psychologist. 

This license pertains only to the practice of clinical 
psychology as defined in Chapter 36 (§ 54.1·3600 et seq.) 
of Title 54.1 of the Code of Virginia. The candidate for 
this license, after further investigation and examination by 
the board, is recommended to the Virginia Board of 
Medicine for licensure and subsequent regulation . 

C. School psychologist. 

This license pertains only to the practice of school 
psychology as defined in Chapter 36 (§ 54.1-3600 et seq.) 
of Title 54.1 of the Code of Virginia. 

§ 1.3. Fees required by the board. 

A. The board has established fees for the following: 

1. Registration of residency (per residency request) 
..................................................... $100 

2. Application processing for: 

(a) Graduates of American institutions for licensure 
as: 

(1) Psychologist (clinical or nonclinical) ......... $150 

(2) School psychologist ............................ $150 

(3) Clinical psychologist .................... $36{} $450 

(b) Graduates of foreign institutions (in addition to 
application processing fee) ........................ $150 

3. Examinations: 

(a) Nationally normed standardized examination 
.............................................. ~$325 

Effee!ive Jlily !-; ~ . . . . . . . . . . . .. . . . . . . . . . . .. . . ~ 

(b) State written examination . . . . . . . . . . . . . . $leW $225 

(c) National and state written examinations ... . $490 

4. Initial license 
. ................................... pro-rated portion of 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . $leW biei!Rial $95 annual 
............................................. renewal fee 

5. Biennial Annual renewal of license . . . . . . . . $leW $95 

6. Late renewal ....................................... $10 

7. Endorsement to another jurisdiction .............. $10 

8. Additional or replacement wall certificate ........ $15 

9. Returned check .................................... $15 

l 0. Rereview fee ...................................... $25 

B. Fees shall be paid by check or money order made 
payable to the Treasurer of Virginia and forwarded to the 
board. All fees are nonrefundable. 

PART II. 
REQUIREMENTS FOR LICENSURE. 

§ 2.1. Requirements, general. 

A. No person shall practice psychology or school 
psychology in the Commonwealth of Virginia except as 
provided in the Code of Virginia and these regnlations. 

B. No person shall practice clinical psychology in the 
Commonwealth of Virginia except when licensed by the 
Virginia State Board of Medicine upon recommendation by 
the Board of Psychology. 

C. Licensure of all applicants under subsections A and B 
of this section shall be by examination by this board. 

D. Every applicant for examination by the board shall: 

1. Meet the education and experience requirements 
prescribed in § 2.2 or § 2.3 of these regulations, 
whichever is applicable for the particular license 
sought; and 

2. Submit to the executive director of the board, not 
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less than 90 days prior to the date of the written 
examination: 

a. A completed application, on forms provided by 
the board; 

b. Documentation of having fulfilled the experience 
requirements of § 2.2 or § 2.3 where applicable; and 

c. The application processing fee prescribed by the 
board; and 

3. Have the institution that awarded the graduate 
degree(s) submit directly to the executive director of 
the board, at least 90 days prior to the dale of the 
written examination, official transcripts documenting: 

a. The graduate work completed; and 

b. The degree(s) awarded. 

§ 2.2. Education and experience requirements: Graduates 
of American institutions. 

A graduate of an American higher education institution 
who applies for examination for licensure shall meet the 
requirements of subsection A, B, or C of this section, 
whichever is applicable: 

A. Psychologists. 

1. Psychologist (nonclinical). 

a. Program of study. The applicant shall hold a 
doctorate in psychology from an institution 
accredited by a regional accrediting agency. 
Further, the applicant's program must conform to 
the following criteria for doctoral programs in 
psychology. 

(l) The program, wherever it may be 
administratively housed, shall be clearly identified 
and labeled as a psychology program. Such a 
program shall specify in pertinent institutional 
catalogues and brochures its intent to educate and 
train professional psychologists. 

(2) The psychology program must stand as a 
recognizable, coherent organizational entity within 
the institution. 

(3) There shall be a clear authority and primary 
responsibility lor the core and specialty areas 
whether or not the program cuts across 
administrative lines. 

( 4) The program must be an integrated, organized 
sequence of study. 

(5) There shall be an identillable psychology faculty 
and a psychologist responsible for the program. 

Vol. 10, Issue 7 

1855 

Final Regulations 

(6) The program shall have an identifiable body of 
students who are matriculated in that program for a 
degree. 

b. Education. The applicant's program shall have 
included at least one three semester-credit hour 
course in each of the following areas of sludy: 

(!) Statistics and research design; 

(2) Physiological psychology or sensation and 
perception; 

(3) Learning/cognition; 

( 4) Social psychology; 

(5) Study of the individual; 

(6) History and systems; and 

(7) Scientific and professional ethics and standards. 

c. Experience. No supervised experience is required 
lor licensure as a psychologist (nonclinical). 

2. Psychologist (clinical). 

a. The applicant shall hold a doctorate from a 
professional psychology program in a regionally 
accredited university, which: 

(l) Was accredited by the American Psychological 
Association (APA) prior to the applicant's graduation 
from the program; or 

(2) Was accredited by the APA within lour years 
alter the applicant graduated !rom the program; or 

(3) If not APA accredited, was a program which 
met the criteria outlined in § 2.2 A l a. Further, 
the program must have required successful 
completion by the applicant of all the following: 

(a) At least one three-semester-credit hour course in 
each of the areas of study prescribed in subdivision 
A I b of this section lor a psychologist (non clinical). 

(b) At least one three-semester-credit hour course in 
each of the following additional areas o! study: 

(l) Personality theory; 

(ii) Diagnostic interviewing and behavioral 
assessment; 

(iii) Psychometric, psychodiagnostic, and projective 
testing; 

(iv) Psychopathology; 
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(v) Psychotherapy, both individual and group; and 

(vi) Practicum: Supervision and assessment/diagnosis 
and psychotherapy; and 

(c) A one-year, full-time internship approved by the 
American Psychological Association (APA) or 
consistent with the requirements for APA approval 
and approved by the applicant's doctoral program. 

b. Experience. Applicants shall possess post-doctoral 
experience as defined in this subparagraph and shall 
inform the board, when they apply, how they 
propose to meet this experience requirement. This 
requirement may be met in one of two ways: 

(I) By waiver based on lengthy experience. 
Applicants possessing many years of relevant 
postRdoctoral experience in another jurisdiction may 
obtain a waiver of residency requirements by 
demonstrating to the board that they have received 
the substantial equivalent of the supervised 
experience required in subdivision A 2 b (2) 
described below; or 

(2) Residency requirements. The applicant under 
this provision shall show documentation of a 
~revioHs •esi<!eaey "" re<j!leSt a~proval te begift a """"""* resi<!eaey will> !lie !ellawiag eaH<Iitioas: the 
successful completion of a one-year, full-time 
post-doctoral residency, or its equivalent in 
partutime experience for a pen·od not to exceed 
three years, consisting of supervised experience in 
the delivery of clinical services acceptable to the 
board; or the applicant may request approval to 
begin a residency with the following conditions: 

a. Applicants shall apply for licensure and residency 
concurrently. 

b. Prior to initialing the proposed residency training, 
the applicant shall: 

(I) Register with the board; 

(2) Pay the registration fee; 

(3) Submit an agreement signed by the applicant 
and proposed Virginia licensed supervisor(s) stating 
the nature of the services to be rendered, the 
number of hours of supervision, and the nature of 
the supervision; and 

( 4) Receive approval from the board to begin the 
residency training. (Applicants who do not apply 
before beginning residency training, cannot be 
guaranteed the residency will be approved.) 

c. Supervision 
psychologist, 
psychologist. 

shall be provided by a licensed 
clinical psychologist, or school 

d. The supervisor shall not provide supervisiOn for 
activities beyond the supervisor's demonstrable areas 
of competence, nor for activities for which the 
applicant has not had appropriate education and 
training. 

e. There shall be a m1mmum of two hours of 
individual supervision per week. Group supervision 
of up to five residents may be substituted for one of 
the two hours per week on the basis that two hours 
of group supervision equals one hour of individual 
supervision, but in no case nhall the resident receive 
less than one hour of individual supervision per 
week. 

f. Residents may not call themselves psychologists, 
clinical psychologists, or school psychologists; solicit 
clients; bill for services; or in any way represent 
themselves as professional psychologists. During the 
residency period they shall use their names, the 
initials of their degree, and the title, "Resident in 
Psychology." 

g. At the end of the residency training period, the 
supervisor(s) shall submit to the board, a written 
evaluation of the applicant's performance. 

!r. 'Hie applieaat sltaH fl<lf eaa!iaue ffi Fesi<lesey 

- f& """"' - three yeai'So 

B. Clinical psychologist. 

The applicant for examination for licensure as a clinical 
psychologist shall possess the same educational 
qualifications and shall have met the same experience 
requirements as those prescribed for a psychologist 
(clinical) in subdivisions A 2 a and A 2 b respectively of 
this section. 

c. School psychologist. 

I. Education. The applicant shall hold at least a 
master's degree in school psychology, with a minimum 
of at least 60 semester credit hours, from a college or 
university accredited by a regional accrediting agency. 
The program requirements shall: 

a. Reflect a planned, integrated, and supervised 
program of graduate study as outlined for programs 
approved by the American Psychological Association 
(APA) or by the National Council lor the 
Accreditation of Teacher Education (NCATE); and 

b. Include an internship approved by the applicant's 
training program. 

2. Experience. Applicants shall possess post-master's 
degree experience as defined in this section and shall 
inform the board when they apply as to how they 
propose to meet this experience requirement. This 
requirement may be met in one of two ways: 
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a. By waiver based on lengthy experience. 
Applicants possessing many years of relevant 
post~master's degree experience in another 
jurisdiction may obtain a waiver of residency 
requirements by demonstrating to the board that 
they have received the substantial equivalent of the 
supervised experience required in subdivision C 2 b 
described below: 

b. By residency. The applicant shall show 
documentation of a previous lull-time residency of 
at least one school year, or the equivalent in 
part-time experience or request approval to begin a 
current residency with the following conditions: 

(I) Applicants shall apply for licensure and 
residency concurrently. 

(2) Prior to the proposed residency training, the 
applicant shall: 

(a) Register with the board; 

(b) Pay the registration fee; 

(c) Submit an agreement signed by the applicant 
and proposed Virginia licensed supervlsor(s) stating 
the nature of the services to be rendered, the 
number of hours of supervision, and the nature of 
the supervision; and 

(d) Receive approval from the board to begin the 
residency training. (Applicants who do not apply 
before beginning residency training, cannot be 
guaranteed the residency will be approved). 

c. Supervision shall be provided by a licensed school 
psychologist, licensed psychologist, or licensed 
clinical psychologist. 

d. The supervisor shall not provide superv1s10n for 
activities beyond the supervisor's demonstrable areas 
of competence, nor lor activities for which the 
applicant has not had appropriate education and 
training. 

e. There shall be a minimum of two hours of 
individual supervision per week. Group supervision 
of up to five residents may be substituted for one of 
the two hours per week on the basis that two hours 
o! group supervision equals one hour of individual 
supervision, but in no case shall the resident receive 
less than one hour of individual supervision per 
week. 

f. Residents may not call themselves psychologists, 
clinical psychologists, or school psychologists; solicit 
clients; bill for services; or in any way represent 
themselves as professional psychologists. During the 
residency period they shall use their names, the 
initials of their degree, and the title, "Resident in 
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School Psychology." 

g. At the end of the residency training period, the 
supervisor(s) shall submit to the board a written 
evaluation of the applicant's performance. 

h. The applicant shall not continue in residency 
status for more than three years. 

D. Applicants for additional licenses. 

To obtain additional licenses, all requirements shall be 
met as prescribed by the board. Applicants shall complete 
a new application and submit new application lees. A 
complete new application process may be initiated at the 
board's discretion. 

§ 2.3. Graduates of foreign institutions. 

A graduate of a foreign higher education institution who 
applies lor examination lor licensure as a psychologist or 
clinical psychologist shall: 

I. Hold a doctorate in psychology; 

2. Present documentation that the degree is from a 
planned, integrated, and supervised program of 
graduate study that meets requirements judged by the 
board to be equivalent with the requirements for 
approval by the American Psychological Association 
(APA) or equivalent with those requirements 
prescribed by the board and met by approved 
domestic institutions; 

3. Meet the course and practicum requirements 
outlined in § 2.2; and 

4. Pay the application processing fee prescribed in § 
1.3 for graduates of foreign institutions. 

§ 2.4. Out-of-state applicants with lengthy experience. 

An applicant who is licensed in another state may 
practice in Virginia in accordance with the provisions of 
this section. 

A. Until such time as the applicant receives a Virginia 
license, the applicant may practice only under the 
supervision of a Virginia licensee. 

B. The supervised practice of the applicant shall be 
performed in accordance with all of the provisions 
prescribed in these regulations for a residency. After a 
Virginia license is granted, the applicant may terminate 
residency status and begin independent practice. 

C. The applicant shall lake the examination(s) deemed 
appropriate by the board within one year of board 
approval of application. 

D. The applicant may not practice independently until 
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the Virginia license is granted. 

PART Ill. 
EXAMINATIONS. 

§ 3.1. General examination requirements. 

A. In order to be licensed, each candidate shall take 
and pass the examination(s) determined by the board to 
be required according to the candidate's individual 
qualifications under the general provisions of this section. 
The complete examination ·process consists of two 
components. 

1. A nationally normed standardized examination in 
the practice of psychology; 

2. The Board of Psychology written examination(s). 

B. An applicant enrolled in an approved residency 
training program required in § 2.2 who has met all 
requirements for licensure except completion of that 
program shall be eligible to take both the national and 
state written examinations. 

c. Waivers; modifications. 

I. Diplomate applicant. The board may waive the 
written examination(s) • except for the state 
jurisprudence examination, for an applicant who has 
been awarded a diploma by the American Board of 
Professional Psychology in either clinical, counseling, 
or school psychology. 

2. Endorsement. The board may waive only the 
national written examination for an applicant licensed 
or certified in another jurisdiction by standards and 
procedures equivalent to those of the board and 
meeting the educational requirements set forth in 
these regulations. The state written examination(s) 
cannot be waived. 

D. Notice. 

l. At least 30 days prior to the date of examinations, 
the executive director will notify all candidates in 
writing of the time and place of examinations. 

2. The candidate shall then submit the applicable fees. 

3. If the candidate fails to appear for the examination 
without providing written notice at least two week 
before the examination, the examination fee shall be 
forfeited. 

E. Deferrals by candidate: time limit. 

A candidate licensed in another jurisdiction shall follow 
the requirements in § 2.2. 

A candidate approved by the board to sit for an 

examination and who has never been licensed in any 
jurisdiction shall take that examination within two years of 
the date of the initial board approval. If the candidate has 
not taken the examination by the end of the two-year 
period here prescribed: 

I. The initial board approval to sit for the 
examination shall then become invalid; and 

2. In order to be considered for the examination later, 
the applicant shall file a complete new application 
with the board and pay the applicable fee. 

§ 3.2. Written examinations. 

A. The nationally normed standardized examination in 
the practice of psychology. 

I. This examination shall consist of multiple-choice 
questions that sample a broad range of psychology 
content areas. 

2. A passing grade shall be a score that is determined 
by the board for all doctoral-level examinees. 

B. The Board of Psychology written examination. 

I. These examination(s) may consist of essay or 
multiple choice questions or both related to: 

a. The practice of psychology; and 

b. Virginia laws and board regulations governing the 
practice of psychology. 

2. A passing score shall be determined by the board. 

§ &+. 3.3. Reexamination. 

Reexamination of candidates will be required only on 
the examinations failed. 

A. After paying the reexamination fee, a candidate may 
be reexamined once within a 12-month period after the 
failed examinations without filing a formal reapplication 
and without presenting evidence of additional education or 
experience. 

B. A candidate who fails any examination twice shall 
wait at least one year between the second failure and the 
next reexamination. Such candidate shall submit to the 
board: 

l. An updated application; 

2. Documentation of additional education or 
experience gained since the last failure; and 

3. New application and examination fee(s) as 
prescribed by the board. 
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PART IV. 
LICENSURE. 

§ 4.1. Licensure. 

A. Upon payment of the prorated portion of the biennial 
licensure fee prescribed by the board, the board will issue 
to each successful candidate a license to practice as a 
psychologist or school psychologist. 

B. The board will recommend to the Board of Medicine 
each successful candidate the Board of Psychology 
examines for licensure as a clinical psychologist. 

c. A psychologist, clinical psychologist or a school 
psychologist who desires to practice in other areas of 
psychology shall obtain a license from this board for the 
additional area in which the licensee seeks to practice. 

PART V. 
LICENSURE RENEWAL; REINSTATEMENT. 

§ 5.1. BieBHial Annual renewal of licensure. 

Every license issued by the board shall expire on June 
30 of each add nambered year. 

A. Every licensee who intends to continue to practice 
shall, by June 30 of each add ftHmbered year, submit to 
the board: 

1. A license renewal application on forms supplied by 
the board; and 

2. The renewal fees prescribed in § 1.3. 

B. Failure of a licensee to receive a renewal notice and 
application form(s) from the board shall not excuse the 
licensee from the renewal requirement. 

§ 5.2. Late renewal; reinstatement. 

A. A person whose license has expired may renew it 
within fettr two years after its expiration date by paying 
the penalty fee prescribed in § 1.3 and the license 
renewal fee for each year the license was not renewed. 

B. A person whose license has not been renewed for 
ffltw two years or more and who wishes to resume 
practice shall: 

1. Present evidence satisfactory to the board regarding 
continued competency to perform the duties regulated 
by the board; and 

2. Upon approval for reinstatement, pay the penalty 
fee and the license fee for each renewal period the 
license was not renewed, as prescribed by the board 
and pay a rereview fee as prescribed in § 1.3. 

PART VI. 
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ADVISORY COMMITTEES. 

§ 6.1. Advisory and examining committees. 

A. The board may establish examining and advisory 
committees to assist it in evaluating the professional 
qualifications of applicants and candidates for licensure 
and in other matters. 

B. The board may establish an advisory committee to 
evaluate the mental or emotional competence of any 
licensee or candidate for licensure when such competence 
is at issue before the board. 

C. The chair of all advisory and examining committees 
shall be a member of the Board of Psychology or board 
designee who will moderate the proceedings and report 
the results to the full board. 

PART VII. 
STANDARDS OF PRACTICE; UNPROFESSIONAL 

CONDUCT; DISCIPLINARY ACTIONS; 
REINSTATEMENT. 

§ 7.1. Standards of practice. 

A. The protection of the public health, safety, and 
welfare and the best interest of the public shall be the 
primary guide in determining the appropriate professional 
conduct of all persons whose activities are regulated by 
the board. 

1859 

B. Persons licensed by the board shall: 

1. Provide only services and use only techniques for 
which they are qualified by training and experience. 

2. When adveriising services to the public, ensure that 
such advertising is neither fraudulent nor misleading. 

3. Represent accurately their competency, education, 
training and experience. 

4. Neither accept nor give commtsswns, rebates or 
other forms of remuneration for referral of clients for 
professional services. 

5. Make advance financial 
safeguard the best interests 
understood by their clients. 

arrangements that 
of and are clearly 

6. Refrain from undertaking any activity in which 
their personal problems are likely to lead to 
inadequate or harmful services. 

7. Avoid dual relationships with clients that could 
impair professional judgment or compromise the 
client's well being (to include but not limited to 
treatment of close friends, relatives, employees and 
sexual intimacies with clients; bartering services; 
romantic or sexualized relationships with any current 
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supervisee. 

8. Avoid any action that will violate or diminish the 
legal and civil rights of clients or of others who may 
be affected by the action. 

9. Keep confidential their professional relationships 
with clients, including their records and reports, 
except when a client is a danger to self or others, or 
when the licensee is under a court order to disclose 
such information. 

10. Terminate a professional psychological relationship 
when it is clear that services are not benefiting the 
client. 

11. Ensure that the welfare of clients is not 
compromised in any experimentation or research 
involving those clients. 

12. Report to the board known violations of the laws 
and regulations governing the practice of psychology. 

13. Represent oneself as a licensed psychologist only 
when licensed by the board as a psychologist. 

14. Represent oneself as a licensed school psychologist 
only when licensed by the board as a school 
psychologist. 

15. Represent oneself as a licensed clinical 
psychologist or otherwise use variations of the 
description clinical psychology to describe one's 
practice only when licensed by the Board of Medicine 
as a clinical psychologist. 

16. Not represent onesell as "board certified" without 
specifying the complete name of the specialty board. 

17. Keep pertinent, confidential records for at least 
seven years with adults and organization and 10 years 
with minors after termination of services to any 
consumer. 

§ 7.2. Grounds for revocation, suspension, or denial of 
renewal of license. 

A. In accordance with § 54.1·2400 of the Code of 
Virginia, the board may, after a hearing, revoke, suspend 
or decline to renew a license for just cause. 

B. Action by the board to revoke, suspend or decline to 
renew a license shall be taken in accord with the 
following conduct: 

1. Conviction of a felony or misdemeanor involving 
moral turpitude. 

2. Procuring of a license by fraud or 
misrepresentation. 

3. Misuse of drugs or alcohol to the extent that it 
interferes with professional functioning. 

4. Negligence in professional conduct or violation of 
practice standards. 

5. Performing functions outside areas of competency. 

6. Mental, emotional, or physical incompetence to 
practice the profession. 

7. Violating or aiding and abetting another to violate 
any provision of Chapter 36 of Title 54.1 of the Code 
of Virginia; any other statute applicable to the 
practice of the profession regulated; or any provision 
of these regulations. 

C. Appeal of decision. 

An appeal may be made to the board for reinstatement 
upon good cause or as a result of substantial new evidence 
being obtained that would alter the determination reached 
in subsection B of this section. 

§ 7.3. Reinstatement following disciplinary action. 

A. Any person whose license has been suspended, 
revoked, or not renewed by the board under the 
provisions of § 7.2 may, two years subsequent to such 
board action, submit a new application to the board fm 
licensure. 

B. The board in its discretion may, after a hearing, 
grant the reinstatement sought in subsection A of this 
section. 

C. The applicant for such reinstatemen~ if approved, 
shall be licensed upon payment of the appropriate fees 
applicable at the time of reinstatement, as prescribed by 
the board. 

NOTICE: The forms used in administering the Regulations 
Governing the Practice of Psychology are not being 
published due to the large number; however, the name of 
each form is listed below. The forms are available for 
public inspection at the Board of Psychology, 6606 West 
Broad Street, Richmond, Virginia, or at the Office of the 
Registrar of Regulations, General Assembly Building, 2nd 
Floor, Room 262, Richmond, Virginia. 

Application for Examination or Licensure, Form - 1 

Registration for Post-Doctorate Degree or Post-Master's 
Degree Residency Training Experience for the Board of 
Psychology, Form · 2 

Post-Doctorate Degree or Post-Master's Degree Verification 
of Supervision, Form · 3 

Internship Verification, Form · 4 
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Employer Verification, Form - 5 

Licensure Verification, Form - 6 

VA.R. Doc. No. R94-307; Filed December 2, 1993, 2:57 p.m. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Title ill Regulation: VR 615-45-5. Investigation of Child 
Abuse and Neglect in Out ol Family Complaints. 

Statutory Authority: §§ 63.1-25 and 63.1-248.6 of the Code 
of Virginia. 

Effective Date: January 26, 1994. 

Summary: 

This regulation establishes policy for investigation of 
child abuse and neglect in out of family complaints. It 
establishes, by definition, out of family situations that 
are appropn'ate for such investigation. 

Only one revision will result in a substantive change 
in the actual procedures to be followed by the local 
agency in conducting these investigations. In § 2.11, 
Determine Whether or not Abuse/Neglect Occurred, 
the item regarding designating the facility itself as 
involved in the abuse/neglect disposition has been 
deleted. Child protective services dispositions will be 
limited to actions by individuals; regulatory agencies 
are better able to track and divulge information on 
actions attributable to the facility per se. 

It was determined that several sections of the 
regulation are already in effect (or will be in effect) in 
the department's policy manual exactly as stated 111 

the proposed regulation. These are generic 
requirements applicable to all . child abusejneglect 
investigations, not just those 111 out of family . 
complaints. Accordingly, these items do not appear 111 

the revised regulation: 

In § 2.2, Establish Validity of Complaint; § 2.3, 
Obtain a Complaint Number; portions of § 2.8, 
Contact with the Victim Child; portions of § 2.9, 
Contact with the Alleged Abuser/Neglector; § 2.11, 
Determine Whether or Not Abuse/Neglect Occurred; 
§ 2.12, Risk Assessment; § 2.13, Documentation; § 
2.14, Report the Findings; and § 2.15, Case 
Management. 

Additional revisions have been made in Part II 
because it was determined that the level of detail is 
more appropriate for inclusion in the department's 
policy manual, including: 

In § 2.4, 
requirements 
facility; in 
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upon removal of a 

§ 2.5, involvement 

notzfication 
child from a 
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Agencies, the list of facility types and regulatory 
authority contacts; in § 2.7, Contact wzth the 
Facility Administrator, methods for initial contact; 
and in § 2.9 Contact with the Alleged 
Abuser/Neglector, certain items regarding 
notification and taping of interviews. 

In § 2.17, Investigatin!J. Child Abuse or Neglect in Out 
of Family Complamts, the detazls regardmg 
qualifications of local staff have been moved to 
appear in a department document rather than zn the 
regulation. 

Summary ill Public Comment and Agency Response: A 
summary of comments made by the public and the 
agency's response may be obtained from the promulgating 
agency or viewed at the Office of the Registrar of 
Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Peggy Friedenberg, Department of Social Services, 
730 E. Broad Street, Richmond, VA 23219, telephone (804) 
692-1820. There may be a charge for copies. 

VR 615-45-5. Investigation of Child Abuse and Neglect in 
Out of Family Complaints. 

PART I. 
DEFINITIONS. 

§ 1.1. Definitions. 

The following words and terms when used . in 
conjunction with this regulation shall have the followzng 
meaning, unless the context clearly indicates otherwise: 

"Caretaker," for the purpose af this. regulation, means 
any individual [ eF entity ] determzned to have the 
responsibility of caring for a child. 

"Central Registry" means the name index of _fndl:viduals 
involved in child abuse and neglect reports mamtamed by 
the Virginia Department of Social Services. 

"Child Protective Services" means the identification, 
receipt and immediate investigation of complaints and 
reports of child abuse and neglect for children under 18 
years of age. It also includes documentmg, arr_angmg for, 
and providing social casework and other servzces for the 
child, his family, and the alleged abuser. 

"Complaint" means a valid report of suspected child 
abuse/neglect which must be investigated by the local 
department of social services. 

" [ Child ] day [ fflFe ] center" means a [ feeility 
"l'"' efetf jeF #te fHiFf'Bse ef P• B •'itli"{; etlf'e; child day 
program operated in other than the reszden_ce of the 
provider or any of the children in care, responsible for the 
supervision, ] protection, and [ guidttilee 1tJ e gt'6ltfJ ef 
eifii<fflm sepafflfeti /Feffl theiF ~ thfflng e fJfH'/ ef #te 
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dey well-being of children during absence of a parent or 
guardian, as defined in § 63.1-195 of the Code of Virginia. 
] For the purpose of these regulations, the term shall be 
limited to include only state [ Fegtt{ateti licensed child ] 
day [ e<tFe ] centers and [ ehureh "*ffltpt religiously 
exempted child ] day [ fflR! ] centers. 

[ "Department" means the Department of Social 
Services. ] 

[ "Disposition" means the determination of whether 
abuse/neglect occurred. ] 

"Facility" [ is means ] the generic term used to describe 
the setting in [ flil ] out of family abuse/neglect and for 
the purposes of this regulation includes schools (public 
and private), private or state-operated hospitals or 
institutions, [ child ] day [ ffH'e ] centers, state regulated [ 
family ] day [ ffH'e l homes, [ and ] residential [ {ffl{} 

tfi"66ifl h<mwtJ facilities ] . 

"Facility administrator" means the on-site individual 
responsible for the day-to-day operation of the facility. 

"Family day [ ffH'e ] home," for the purpose of this 
regulation, means a [ dey ffH'e h6me child day program 
as defined in the § 63.1-195 of the Code of Virginia ] 
where the care is provided in the provider's home and [ 
the h6me "" "' o >'ide> &e is ] state regulated [ f ; ] locally 
approved or regulated homes are not included in this 
definition [ j ] . 

[ "Fa.,uleti" f/'le1lH8 #tet e """""*" 6{ the fttet< .new. 
eletH' {ffl{} ""~>'i>1eing e>'itle>!ee #tet ehiM flhtt9e er negleet 
hfitJ aeetiFTeti. 

~ .Jwme2 memttJ ft tieatseti ea.m1umity hesed, 
hame li'ee single tfwelling, 6F m e:eeepttthle eqttt\ tileJ rt, 
I'Jth& #ffln the fJf'lwtte /t6me 6{ the Of'8Filf8F, fltet is 6ft 

mtegHJ{ f*lFI 6{ the >!eighba .. ~aatl {ffl{} - "" te +2 
N!8itients. 

~ , etJitlenee" metHtS e lieeFlseti ea,mnfiflity !:Jaseri, 
heme like single &wellb ~. tff #s acceptable eqttiva!ent, 
I'Tth& #<en the fJf'lwtte h6me 6{ the 8{Je:wteF, #tet is ..,. 
integHJ{ f*lFI 6{ the l!eigh!Jarlwatl {ffl{} - ttfJ te +3 te 
i!4 > ..;,}ef!ts. ] 

''Identifying information" means name, race, sex, and 
date of birth of the subject. 

[ "bH"esti{f6tfflg Local ] agency" means the local 
department of social services responsible for conducting 
investigations of child abusejneglect complaints as per § 
63.1-248.6 of the Code of Virginia. 

"Physical plant" means the physical structure/premises 
of the facility. 

[ "Rees8n te srifi[Jeet" f/'le1lH8 #tet e """"""' 6{ the fttet< 
sheWf! 1!8 eletH' {ffl{} eal!vinei, l{; e>'itlenee #tet ehiM eiRtBe 

ffflti negleet htts aeeUFf:eti. Ht:Jweve'J, #te si:ffle:tiBn gWes 

weFieeF Fefi9tm te beliew! - eiRtBe "' negleet """ 
8CCf:i:F;':etf. ] 

"Regulatory [ /liee,.,i>l{;/eeFtif.yifl{; ] authority" means the 
department or state board that is responsible under the 
Code of Virginia for the [ NJ!f1i{ation, ] licensure [ , or ] 
certification [ "" 8{Jf'ra:'el ] of a [ fJ8ftietilar ] facility for 
children. 

"Residential facility" means a publicly or privately 
owned facility, other than a private family home, where 
24-hour care is provided to children separated from their 
legal guardians, that is subject to licensure [ , or ] 
certification [ , &F Y'egttlaiians ] pursuant to the provisions 
of the Code of Virginia and includes, but is not limited to, 
group homes, group residences, secure custody facilities, 
self-contained residential facilities, temporary care 
facilities, and respite care facilities. 

[ "Unfauntleti" f/'le1lH8 #tet a """""*" 6{ the fttet< .new. 
na f'ffi88ft te beliew! #tet eiRtBe tH' negleet aeetmwtl. ] 

PART II. 
POLICY. 

Article 1. 
Out of Family Investigation Policy. 

§ 2.1. General. 

Complaints of child abuse/neglect involving caretakers in 
out of family settings are [ for the purpose of this 
regulation ] complaints in [ regulated &F tin• 't!gtl:l'tJietl 
effltFeh iiffili«teti state licensed and religiously exempted 
chzld ] day [ ffH'e ] centers, regulated family day [ ffH'e l 
homes, private and public schools, group [ htm!es; ] 
residential [ teewtment ee>!ters, facilities, ] hospitals [ , or ] 
institutions [ "" I'Tth& ehiM e<H'iftg jaeilities ] . These 
complaints shall be investigated by qualified staff 
employed by local departments of social services/Welfare. 

Staff [ &e shall be ] determined to be qualified based 
on [ the e8JilfJetef!eies criteria ] identified by the 
department. All staff involved in investigating a complaint 
[ will must ] be qualified. [ 8ueh e&rtf'ltiinls will be fefflt/y 
;, ,·,>estigeted by ehiM fJF<Jteeth'<l seF.>iees {ffl{} ."egftlatery 
autha, ity steff 6!1 app:'8{JFiate. 

bae8l tJf!6f!eY steff "-" the Sfffllf! l"e!!fJon.Wilities /fJF 
il!vestif!6h'lft, <ieffi mining the foiete; F<JfJBFHng /e the 
Ge1!tFill Registry {ffl{} f>:'fJ>Wiint; intlie<Itetl aeniees in 
eampfai,•t• in fJHt 6{ jftmily situtttiafftl tlti they titJ in femil:r 
sitfflltiens. Meny 6{ the f'6lieies in in>'estif!6UJl{; jftmily 
e8mplaints "fJfJ/y te bn>estigstia.•s 6{ e8mpfsi"ts in fJHt ef 
jftmily situetiaffs. 'Fhe fJ8Iiey te be jellaweti -whieh is 
SfJeeifie te fJHt 6{ jftmily eampfaints is eet fJHt in §§ J.J 
tl!rottgh .J.ifj 6{ this ."egftlatian. In addition to the 
authorities and the responsibilites specified in department 
policy for all child protective services investigations, thr 
policy for investigations in out of family settings is s< 
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out in §§ 2.2 through 2.12 of this regulation. ] 

[ § Y. EtJfflbiish wfflfiit:y &j eempieint. 

PFieF f6 initiating "" in:'ef<tigetien &j " H!pfJI't, the leeet 
ehilti p.'8teeti:'8 seP;iees ~ shttll etJtebliBh thtH w1wt 
hfls lJeen ."€fHJF'Iel'i eenstiffiies e Wilitl eampieint &j ehilti 
tthUtJ£/twgleet. 

:A -wffld camptaiiit -8h:6tl meet ttl/ ef #te ja!fflwf,'t{; 
eriteFia: 

.J, 'Fhe ehilti &F ehillfflm - he fflttier the ttge &/ -18 
£# the time &j the fflmpiaint. 

J, 'Fhe <il/ege<l """"""' - he e peTSfffl """f'Onaible 
/eF the ehibH """"' 

-/?. 'Fhe ageney ;-eeeit'ing the Fept'H'/ - he "" ageney 
ef fttFi&iietian. 

+. 'Fhe eiFeW>18Etll<ees l'ieaerihel'i - <tllege BUBpeetel'i 
ttbU8e eF negleet. 

'Fhe leeet ehilti p.'8teeti:'8 aer:ie'ef< ~ shttll e6f'tttlet 
the &4NlS Hetline lll<l'i eMain e eampiaif!t "'"''he' . ] 

· § M § 2.2. ] Initial assessment. 

Jf the complaint information received is such that the [ 
~ local agency ] is concerned for the child's 
immediate safety, contact must be inztiated with the 
facility administrator immediately to ensure the child's 
safety. If, in the judgment of the [ child ] protective 
services [ /CPS ] worker, the situation is such that the 
child or children should be [ immediately ] removed from 
the facility, the parent or parents, guardian or agency 
holding custody shall be notified immediately to mutually 
develop a plan which addresses the child's or children's 
immediate safety needs. [ !J'his netifieetian ffltlJ? he f'lfflfie 

by ielephaHe hut ehell he fallmreri tifJ in H'dting. Fire 
feeility shttll he infarmel'i immefiietel,y &/ #tis netifieatiM 
&/ the [>tl1'ffll; !Jti<Mii&' & agency hekling eli8kidy lll<l'i 
Feeei;le a eepy &j the wri#en natijietltien. ] 

[ § J£ § 2.3. ] Involvement of regulatory agencies. 

The authority of [ the ] local [ ehilti pFeteeti·.'8 servie'ef< 
tmiffl agency ] to investigate complaints of alleged child 
abusejneglect in regulated faczlities overlaps with the 
authority of the public agencies which have regulatory 
responsibilities for these [ """'" ] facilities [ to investigate 
alleged violations of standards. If itJ essf.lffled thtH the GPS 
~ wett1ti weeeel'i immel'iitJte/y f6 ffJke eteps f6 ffflfJtlf'e 

the ehibH "" ehiitken 'a safety pritff f6 h 1itiati 1fJ e6f'tttlet 
with the FefJtl/ataF)' tutliherity. ] 

[ .J, 'Fhe GPS ~ will tieteFmine wha the ie<Jti 
lice, zfling M ecfflh·fflg euthaFity is f6F ,"'egulateti 
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faeilit:ies fffld will fflflke the 6f3fJF6fJJ iB!e een!:aet. 

tt: F& facilities BfH!"J ·etetl & ee. lifted by the 
EJepei'Ement &j Seeiel Ser:ieea, the BppFfJ[JFiate 
licensin-g tHTit SbtfJCR'iser sheJl he etmffl:eted. 

/7; FtJF }aeilities 6fJCFated fJf' ee;r#fietl l3y #te 
Department &j ¥el#h lll<l'i Femily SeRiees (/}¥FSf, 
the tt>J, 11i>1ist:wtar &j the yeHth lll<l'i family 3fJR'iees 
rc-gianal effiee tJifftll IJe eanfflekti. 

e: FtJF facilities &peFBEed IJy :the Dcpa:=b 1le.ll ef 
Menttil Heelth, Menttil Retarl'iatien end Stthattll<ee 
AI.Htse Ser:ieea (D1HHAIRSASA fhe tlireeffir ef #te 
feeility shttll he eaF!taetetf. in liheae faeil#ieB whieh 
8Fe lieensel'i hy BMJIMRSAS, the tiireettJF &/ the 
feeility lll<l'i the Stele HHmtffl Rights Bi."f!eter shttll 
he eentaetetf. 

tf Ftff faeilt'ties 8f3CFBied w lieenfJed By #te 
DeptutmePlt &j Etibleatian, the Divisian &j 
Campli8:f'lee Ceeffiinatian ffl #te BcpsFlment ef 
Educatien tJl.fflll he natified. 

e-: 2'4 fttlffll:JeF ttl faeiliiiea -ttre Fegtilafetl hy mttltiple 
agePleies. Fke Oflbee &/ the Caarl'iin«ta;-, 
lntefflepartmenffll Reg'bffeEiax, is a::ailsble hJ t.ttJ8isf 
ffl idaxtifyin-g -the leati NeensHre fJF ecFtif-ieatiaR 
afi:tharity. } 

[ /h 'Fhe GPS ~ will 1. For complaints in state 
regulated facilities and religiously exempted child day 
centers, the local agency shall contact the regulatory 
authority and ] share the complaint information [ 
with the e6f'tttlet peTSfffl wha . The regulatory 
authority ] will [ then ] appoint a staff person to 
participate in the investigation to determine if there 
are regulatory concerns. 

[ & 2. ] The CPS worker [ assigned to investigate ] 
and the [ appointed ] regulatory [ ~ staff person 
] will discuss their preliminary investigation plan. 

[ "' 'Fhe GPS ~ tikell fie en fflitiel a_,_ent 
&/ tkmgeF "' safety needs &/ the ehilti 8f' ehildre" in 
eFtieF te tietermi~<e if the ehilti & ehiitf.''f!> 1 tJFe in 
imminent danger. ] 

[ h a. ] The CPS worker and the regulatory staff 
person shall review their respective needs for 
information and [ tleter.ni.w plan the investigation 
based on ] when these needs coincide and can be 
met with joint interviews or with infonnation 
sharing. 

[ eo b. ] The investigation plan must keep in focus 
the policy requirements to be met by each party as 
well as the impact the investigation will have on 
the facility's staff, the victim child or children, and 
the other children at the facility. 
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[ § 2.4. Involvement of other parties. 

A. In a facility for which there is not a state regulatory 
authority, such as in schools, the CPS worker may ask 
the facility administrator or school superintendent to 
designate a staff person to participate in the investigative 
process. 

B. When CPS and law enforcement will be conducting a 
joint investigation, the CPS worker shall attempt to 
facilitate a coordinated approach among CPS, law 
enforcement and the regulatory authority or facility 
designee. ] 

[ § M. § 2.5. ] Contact with CPS regional coordinator. 

[ A. In ell eNt <if femily eomtJiBintB, The local agency 
shall contact ] the [ Bepflriment <if Seeittl Serviees 
department's ] regional CPS coordinator [ shell he 
eBJlifleted ] as soon as is practical after the receipt of the 
complaint. The [ regional ] coordinator will review the 
procedures to be used in investigating the complaint and 
provide any case planning assistance the local worker 
may need. 

[ B. ] The [ siflie11J ] regional coordinator [ is shall be ] 
responsible for monitoring the investigative process [ <if ell 
6ii/ <if femily oompleil'lts ] and shall be kept informed of 
developments which substantially change the original case 
plan. 

( C. At the conclusion of the investigation the local 
agency shall contact the department's regional CPS 
coordinator to review the case prior to notifying anyone 
of the disposition. The regional coordinator shall review 
the facts gathered and policy requirements for determining 
whether or not abuse/neglect occurred. However, the 
statutory authority for the disposition rests with the local 
agency. This review should not interfere with the 
requirement to complete the investigation in the 
legislatively mandated time frame. ] 

( § !h7 § 2.6. fflfflfll ] Contact with the facility 
adminiStrator. 

A. [ In , egufaifld & W<Fegufaifld jaei/itietJ, ] The CPS 
worker shall initiate contact with the facility 
administrator at the onset of the investigation. [ +hitJ mey 
he tkme by fJh6ne; tffleF te the ffliti<tl oo-tJiie ~ ""' 
wkelt ,;,..,.,,...ttmees ""' ""''' fflflY he tkme fittffltt; the 
ffliti<tl --~ J 

B. The CPS worker shall inform the facility 
administrator or his designee of the details of the 
complaint. If the administrator or designee is the alleged 
abuser/neglector, [ this ] contact should be initiated with 
the individual's [ !JitfJer<'is6r superior ] , which may be the 
board of directors, etc. [ .:J:kis fnfermiTtg shell iJe 
ti8ettmented if'l the etJSe f't!eiJf'l?. If there is no superior, the 
CPS worker may use discretion in sharing information 
with the administrator. ] 

C. Arrangements are to be made for: 

1. [ Necessary ] interviews [ wi#t iti&ztifietl eallate;"til 
8ifl/f entl 6#1& oo/llltefflis ]; 

( +. 2. OheeRwti611s <if the Observations including 
the physical plant; [ and ] 

[ li-e 3. Access to information, including ] review of 
pertinent policies and procedures [ t entl . ] 

D. The CPS worker [ entl regttktiflry 8ifl/f fH!"S6" ] shall 
keep the facility administrator apprised of the progress of 
the investigation. [ In a joint investigation with a 
regulatory staff person, either party may fulfill this 
requirement. ] 

[ § M. § 2.7. ] Contact with the [ alleged] victim child ( 
ffflfi fJ(H'effi (fl' fft«'l'difffl l . 

The CPS worker shall interview the alleged victim child 
[ in ell eo"'p/ail'lts. If this is nel passihte # - he 
doewne. •iflfi if'l the f'ee6Ffi why it ......,. nel peBBihie. 'Fhe 
i"ieF>>iew fflflY iflke plttee fllfffle & if'l the preatJI!ee <if tht 
ehilt#s fJ(H'effi eF [!t«lFiii<m. If the iniflr.>ie;>' tieetJ nel iflke 
plttee if'l the f"''"'"'ee <if the ehilt#s [Jflt'effi8 6F gtHE.'Yiifffls, 
they - he nmifieti immedietely /htit fJ ee:nplail'lt h<ts 
been :'eeeic'C<i ffflti /htit tffl il'lteFI'iew h<ts iflkeH fJkee, 'Fhe 
ftiefflty ad mi. !ist:wteF eF 6#1& 8"fffJ87ih'e 9illff fflflY he 
fH'etJef'l /6F this ;, 1ten¥ew if it "f'f"J'"" this is in the best 
inteFest <if the ehi/d, 'Fhe elleged fflmseryl!egleeter shell n* 
he fH'etJef'l /6F this ;, •tePdew. and shall determine who 
may be present in the interview. ] 

( § ;y}, § 2.8. ] Contact with the alleged abuser/neglector. 

[ A. ] The CPS worker shall interview the alleged 
abuser/neglector [ in ell etJmp/ail'lt•. 'Fhe GPS WtJi'kef shell 
inf&m the elleged a/Jusery'negleeifl? <if the etlfl'lfJ!ttil'lt 
in}e.""'mELtien ine!uding . At the onset of the initial 
interview with the alleged abuser/neglector, the CPS 
worker shall notify him in writing of the general nature 
of the complaint and ] the identity of the alleged victim 
child [ ttF ehiltf."e''t. -Fhis injaRnfflg ts 16 be tkme ffl 
lVriihzg. Nefiiiiea:tian tJhettkl he gWen fittffltg #te ifti:fflJl 
8flflitlei se .,. ] to avoid any confusion regarding the 
purpose of the contacts. [ A eepy <if the netifieBH••• 
shmtltl be retained jeff #te N!etJFtf. Flte infanning IJ~¥Jehure, 
lf()32 ()1 971 f7l/}2f, fflflY he tt38fi ill fflflke this netifieBHan 
f'·"6>'ided thtrt the getteffll Rfll1iFe 6/ the etlH!p/tiil!t ffflfi liffl. 
idffltity 6/ the Wetitn ehild eF ehi!dFCI• is iffiied en the 
lm>ehtee entl the dtJie it *""' giwn is doetMfflifld. ] 

( B. ] The alleged abuser/neglector has the right tr 
involve a representative of his choice to be present durin 
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[ the interview his interviews ] . [ He ttltJtJ h<ffl the right 
16 l6pe reetmi his "*"' inteFview IJii/ &tell ffl/eFm the 
mte.">'itmw?S ef thffl ~ If the elleged ""'"''";'neg!eete.­
~ 16 be inteFviewe<i, thffl """""" fflfflit be 
<ioettmente<i in the ~ ] 

[ § ih-Hh § 2.9. ] Contact with collateral children. 

The CPS worker shall interview [ the ] nonvictim [ -ehilti 
fJf' ] children as collaterals if it is determined that they 
may have information which would help in determining 
the finding in the complaint. Such contact should be made 
with prior consent of the child's [ fJF ehil<iFeJ1's ] parent [ 
fJF ,] guardian [ or agency holding custody ] . If the 
situation warrants contact with the child prior to such 
consent being obtained, the parent [ fJf' , ] guardian [ or 
agency holding custody ] should be informed as soon as 
possible [ , IJii/ "" leteF then !we weFking fieys; ] after 
the interview takes place. 

Mlef ea!leeliag A!!1! assessiag ll>e -. ll>e e!HM 
p•aleetive seFViees werl<ei' sl>a!l ma!re a dispasi!iea as !s 
wftetfteF &P oot abase/aegleet has aeeaFFed. +Be fiis~esitiea 

- be - - 4& days '* ll>e feee!j>! '* ll>e eamp!ainl. 

+. 'File GPS W8f'keF &tell e&#£tet the l'Jet3ti> tment ef 
Seeiel SeFviees rogianel GP8 eeaFtiineter le ~ 
the """" {H'fflF te notifying ffflY8I'C ef the tliS[Jesitian. 
'FkitJ """" """"""*' shafllti fflvaliw; the in:'e!lliigtiting 
H'6tkCF'3 9tlfJ8FViseT lfflfi eaR IJe 8:CC8fflf3[isketf 4'ie 
phtme eantaet. 'File eaafflt>l{tfflF wffl """"""*' the ftiets 
gathe."8ti 6flti peliey Fe£tHiFCments jeF in>'eatigahlltf 
eempieints. +his """"""*' is ."8lft'iFed in l1il ettt ef 
/tffltily eomplei>!ts, IJii/ shafllti n&t i>•teife."t! with the 
/egt:il 1'ff{ttiFement ffJ eamplete #te in::estigalla• l em/ 
make e detenninetien within 4§ fieys; 

,2, When it is tieten11i> 1ed thet the pelieies & 

fH'6COtiUl'8S ef the faei/ity 6F the """"'"" ffl wkieh 
they ....,.. ,'elkJ:veti e8>1t:wute<i te & e<ttl8eti the 
ahblsil'e/negleetful aihtatien, fke faeility #8elf f1'tllY he 
fietignated tE9 inve!vetl in the ineidellt. Cenatt!tatian 
'With the Fegionei GPS e88> tliiUttfJF mttst teke p/tJee 
{H'fflF te making thffl tlesignetion. 'File fflha>!ele jeF 
thffl tiesignation is te be eletffly tiaeumenteti in the 
in::es#ga!:ien FeeeJff:f. l\letifieatffln ef #tis tieaignatien 
&tell be made in WFiting te the faeility etiministffiteF. 
A FCfN'8!lentati:'e jeF the faeility wffl be effaFdeti the 
right te eppettl thffl designatio" fffl hehttlf ef the 
ftiei/itjr. fittek right te eppett/ &tell be pNwi<ieti 16 the 
faeility etiminiflt .. wtee in wFih>!tf. ] 

[ § ~ Risk <fflSfJ88m(fflt. 

'File ftteus ef the Fisk ossesament in these im'8!lligatit"'s 
is fffl the neetis ef the eltilth l 
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[ § ~ § 2.1 0. ] Report the findings. 

[ ,+. Yp6f'l dele"'"",;, •tt the fimiings ef e eamp{aint, the 
W8f'keF &tell repfJ1'!i the fintlinga W. 

-h Ghilti Abttse 6flti Neglect Mfam•etion Sy.Jtem 
(·C.iNlSj. 

"' 'File elleged ebuseF/negleeteF'a """"' &tell be 
enfe1'eti untieF the heetiing "bn>al•'eti CeFetekeF" 6fi 

the GANlS """"" 'File aeka6l 6f' faeility """"' &tell 
be ente."8ti ea the ;, •atitulitm """"' 6flti the etitiFes9 
ef the aeka6l eF faeility shafllti be liflteti - the 

""""" lr. 'File ptmmts' nemea &tell be enfe1'eti jeF eeek 
Wetim ehilti untieF Pl 8ft the """"" 

~ Cemp!:ainent. 

tt: In fatmrieti tmti -Fef:fflfffl fe ~ cmnplt.tillta, #te 
eamplsin81'lt, when ~ 6hell IJe iFtjermed #tet 
his oomplaint -hetJ been hl v'Cff!igaEetl ffflfi neees96ry 
eetitm tele-. +his &tell be done ffl WFiting 6flti 
ehl1il be tieelime"te<i in the ~ 

l.r. In UN}atirltleti e8lnplafnts, #te eemplain!inl, w1ten 
lrtrtewft; shell he infarmetl thet his camp-faint W6t1 

;,·,'e!ltigate<i 6flti deteFmineti te be un;'aunde<i. +his 
ehl1il be done m WFiting 6flti ehl1il be tiae"m""teti in 
the~ 

tr. bt ,'euntie<i -, <my pet'8tJfflJ nemeti in the 
repfJ1'!i wlwse rele *""' eitheF the ebuaCF f7F the 
Wetim &tell be iF>jtJ.-eti thet tkeiF - - in the 
GANlS eenfffl/ ."t!gistry, 6flti wffl f't!ffl6in theFe """ 

fl7 Eighteen jiCtiF6 pest the tiete ef the eampleint 
jeF l1il eomp!eillts dete.-mineti hy the in:'e!ltigalilltf 
ttgettey te be fauntieti, bew!l +. 

fJ) Sewm jiCtiF6 pest the dote ef the eemp/flmt feF 
l1il eomp!ai11ta tieteFPnineti hy the ;,.,'e!ltigating 
ttgettey te be fauntieti, bew!l Jo 

f.JJ 'FhFee jiCtiF6 pest the tiete ef the eempleint jeF 
l1il eamp/eints <ieteFPnineti hy the in>'e!ltigaling 
ttgettey 16 be jtJun<ieti, bew!l <h 

lr. bt H!t/(j6fl te ~ - "":J: pet'8tJfflJ nemeti in 
the repfJ1'!i wh6se rele *""' eitheF the ebuaCF 6F the 
Wetim shell IJe in}e• , ned #tet theiF fttff1feS ere ffl #te 
GANlS eenfffl/ Fegistry, 6flti wffl f't!ffl6in theFe ""' 
6f'IC ,_ pest the dote ef the eamplai>1t tmless 
""other eamplei"t is Feeei;'eti 6flti su!Jst<mti<tte<i. 
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deteR1<ii!Mg whet! te dffl!etly netify tt ehild Wetim 

- whet! te netify /he ehiJd!t; p<H'fffll 6f' '"'""""'· 

ffl - - /he p<H'fffll "" fJftf'ffllti heldfflg 
eli9teti~,. 9{ /he ehild ~ he /he 6lfe & enes te 
Feeeit;e #te infaFmatien. 

tJ, in ell """""' wheFe /he tiisposilitm is jiJtfflded fH' 

Fe6!J8If te 8liS{Jeet, ineluding #te feeil#y in fnsffinees 
-wheN! #te fseilit)''s TtJie is flttH ef invali::etl, #te 
aht<Se~'negleefBF shtlll he il'lj8Fffleti 9{ his Fight te 
~ +his shtlll he """" hefk ','f!><IJe;{!y """ in 
Wf'itfflg tl6 - tl6 /he dispasitio11 is ."'t!6eheti. 

'l'he Wf'ittffl in,"BF11li"ff shtlll he in /he ferm 9{ tl 

ielteF tl1fti tt e6fJY shtlll he ineludeti in /he eiJSe 

""""""' 'l'he ielteF shtlll i.!elutie: 

(-Jj A alefH' stetement lhet he is the 
BbU3t!fjhegleet6'; 

(§) A stetement in/a>"H<ing /he elient 9{ his Fight te 
~ 

'l'he w1'h<ll il!jo.-ming ~ tlffW! te ~ te the 
elient whet /he dispositiBI! fflt!ffflS tl1fti hew long 
infaFmBtien fiiNw:t the oomplaint will IJe .nai; rfftb ret/ 
in /he G4Nl8 eentFal Fegl"stry. 'l'he W8FkeF must 
"""""'""t in the eiJSe F888Fd /he tiete /he w1'h<ll 
infoFmillg took pleee. A e6fJY 9{ /he hFOehfiFe, 
"GG!ittf P."'6teetit'8 Se, oiees G/ient .ippett/s tl1fti 1'eiF 
IleaFings" (#(}3/J Ol 006 !}fY/Jj is te he gWen & sent; 
te ell abuseFs/negleeffl:•s in faunrie8 flRfi Fe66tffl te 
~ eemplaints. 

e; lntfivid1:4a.'s hfwe e right te ~ te see 
in}amuitian ehettl themselvefJ i>Wtieh is eafliainetf in 

/he """"""' 

& fJ#reF nBtift:"eatia, l8 ffl ttn/mtnded eemplai,"lts shttll be 
metiees~ 

.;, 'l'he ellegeti <t~mseF shtlll he mfo""'eti thet 111e 
ee"'f'l8illt egeinst him ,..... deffif'mined f6 he 
fin;'ate~tieti. +his shtlll he tie1fe in wFiting. +he 
"otifieetian shtlll he tieettmenteti in /he """"""' 

/1, in ell unjotffldeti eomp/sints, /he W8FkeF shtlll 
ffl/tJFm /he ellegeti <thtiseF thet he hes /he Fight te 
petition /he f!>BtiFt f6 ahf6ffl /he identity ef /he 
eemplainant if he Believes #te eemf9{aint -wtl5 ffl6fie Ht 
INNJ fe#h M maliei8usty. -Fhis in/arming f1ff1:Y iJe!JI Be 
seeon'f'lisheti by p."'6wiiing /he ellegeti <thtiseF w#h s 
e6fJY ef § 63.1 248.§:1 ef /he Getie ef Virginie tl1fti 
.''<fei'Fi"ff him to .., atfBmey fH' /he e8fiFt if he hes 
ttttes#a; u. 

G ffl ell f:Htt ef fttmily in·vestige#ana, #te ,itlllawing 
f'€I'S81tS ffltl3t 6lSfJ FeeeiW! Wf'ittffl netifieetian ef /he 
findings tlt /he 3ffffle tin!e /he ellegeti ah~'negieefB• is 
Jlahfied. l'ltJtifietttltJ;l fJhelJ Be tiaeumerteri in the t=eeel"tif 

.J, 'l'he p<H'fffll 6f' gueF<k<m ef /he i'ietim ehild 61' 

ehild.wen; 

.?. +he ."egfilafBry ttgeney e<lfflinistffifBF fieF .-egti/ateti 
}aeilitieo); e:ntJ 

+. 'l'he ."Cgu/sfB"'· steff peF581f in>'81;'8d in /he 
i;zvestlgelir:h f8. 

If the facility administrator is the abuser/neglector, 
written notification of the findings shall be submitted to 
his superior zf appplicable. ] 

[ § !J,l§, Gese m<magement . 

.+. Gese FeefJFtis shtlll he set iifl in /he - ef the 
fttmily ef /he ellegeti ah""""''negleeteti ehild fH' ehiltl."Cn. 

If B>!f!6h '{; sen•iees flF<! te he pnwideti to /he 
abHflf!l]'llegleefflr, e scpa-:=ete eese reeeFti e£ift he esteBlisheti 
in /he - ef thet""""""' 

& Any fo/law "I' rega.-ding fH# af !~ 
aiJusef'!J/ncgle-efflrs is #te FeSpanaihility ef #te emplB}'ing 
frteility, 

[ § !J,l§, § 2.ll. ] Monitoring of cases for compliance. 

A [ T<tntiem ] sample of cases will be reviewed [ 
ttJ '""tilly ] by department [ af Saeial Se!'Viees ] staff to 
ensure compliance with policies and procedures. 

Article 2. 
[ J"''8etigeting Ghilti Abfise 6f' Negleet ffl (}fit et 

f'<lfflily C011'f'{aints Local Staff Qualifications In 
Out of Family Investigations ] . 

[ § /J,f7, § 2.12. r. <ti11o '{; ] Requirements. 

[ .+. 'l'he Bef}tri'lment ef SeeM SeR>ees, in eo8f}€Fstitm 
w#h /he (}fit ef f'<lfflily lJ1>'8etigelit"'s 'Fssk FMee; hes 
tie•'8/0f'eti speeifie eB11tf'Ctf!> 1eies te he adti."83seti in ., 
e6f;tF5e (f)ttt ef Fttmily lnves#getiansj. -Fkese e8l'llfJeleneies 
tlF<! f'6l'l ef 3fWef'£tl .''elf"iFed joF eonsideF<ttitm by loetil 
sgeney steff whtJ tlF<! te he tieen!eti Eftl£h'ified to eomltiet 
#lese types ef im'8etigeti0ils. 

in edditien, it hes been tiete.-.. •ined thet etteh W8FkeF 
will he 833e33eti w#h eB"'fJetf!> ICY in /he e6f'e tl1fti 
speeirn'i£ed eatiF3e3 frem VlSSTA' listeti hekJw /JefoFe being 
fjtitliijied te eontiuet fJtlt ef fttmily iiH'83tigetkms. 

Principles ef ~ SeR'iees 
C88CH'6rk Pffleess ttnti Pltifli riJ lfJ in Httmen Se-.··viees 
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+he EffeekJ ef Ghilti .4hwJe <fflfi Neg/eel en GhiltJ <fflfi 

.itlalesee;lt Be:;el8fJment 
&pa, <tlian <fflfi btY.is ltJsftf!fJ in liitmBI'! SeFtliee P.'tletiee 
F8mily Empawe:'fflent 
Deve.'BfJb lfJ fJ;fff/ Gt•awing t1 !Fettm 
fieffl<ll .4hwJe 
lnteke <fflfi l!wetJtigatian ef GhiltJ .4hwJe <fflfi Neg/eel 

-" ~ i'tte ·,ltgi••ia Institute +r:n- th:TeTrl tJervTee 
'fiainlng Actidties, +s COJJJptised c1' a-~ oT couLacts 
betwetm -tire •l•glnla ewmnonnealb'i f:lni;Clslty ttctmo-t tTP tl&e+rrl­
Wcnir;- fum" ~ depa1 tmen ts t:rf ~ se1 •1 ces and -tTre 
"/:itginia fJepa1 tmeut &/' ~ 8eJ ;ices. 

& beet~{ eganey """""" iJeR'iee tJteff, - iPwiteti l<t 
VlSSFA fJ8ffl'8{!tJ INMeti en #leiF nee</ feF tfflmiR{f fliJ 

demon st. a ted <ffl Hte Mdividtia/ T."fliniRg Needs 
.4saessrnent. 

G Eeeh fflea/ eganey sklff fJ€f'S6" shffll tti1J8 atl<tnd the 
lieprr:'lment's 9ul ef F8mily l1H'etlffgalian P."()eedt/res 
ptJ!iey tfflining befeFe heing eensilieFeti lfH'llified. ] 

[ A. In order to be detennined qualified to conduct 
investigations in out of family settings, local CPS staff 
shall meet minimum education standards established by 
the department including: 

1. Documented competency in designated general 
knowledge and skills and specified out of family 
knowledge and skills, and 

2. Completion of out of family policy training. 

B. The department and each local agency shall maintain 
a roster of personnel determined qualified to conduct 
these out of family investigations. ] 

VA.R. Doc. No. R94-251; Filed November IO, 1993, 11:53 a.m. 
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STATE CORPORATION COMMISSION 

. . . . . . . . . . . . . . . . . . . . . . AT RICHMOND, NOVEMBER 24, 1993 

COMMONWEALTH OF VIRGINIA 

At the relation of the 

STATE CORPORATION COMMISSION 

......................................... CASE NO. PUC930013 

Ex Parte: In the matter of 
adopting rules implementing the Pay 
Telephone Registration Act 

FINAL ORDER 

During its 1993 session, the General Assembly of 
Virginia enacted Title 56, Chapter 16.3 of the Virginia 
Code, entitled the Pay Telephone Registration Act ("the 
Act"). The legislature enacted Va. Code §§ 56-508.15 and 
-508.16 in response to a growing number of complaints by 
the public involving coin telephones. Va. Code § 56· 508.15 
requires the registration or certification of all persons 
engaged in the sale or resale of intrastate telephone 
service through pay telephone instruments. Va. Code § 
56-508.I6, among other things, authorizes the State 
Corporation Commission ("Commission") to promulgate 
rules necessary to implement the provisions of the Act. 

Consistent with the directives set out in the Act, on May 
11, 1993, the Commission issued an Order docketing the 
rulemaking and directing the Division of Communications 
to publish notice of certain proposed rules governing the 
registration of pay telephone service and instruments. 
Further, the Order invited interested persons to file 
comments or requests for hearing on the proposed rules 
on or before June 17, 1993. 

On June 18, 1993, in response to a Motion filed by 
Virginia Cellular Limited Partnership, trading as Conte! 
Cellular ("Conte! Cellular"), the Commission extended the 
time in which all interested parties could file comments to 
June 25, 1993. 

The Commission received numerous written comments 
on the proposed rules. In addition to these comments, 
capital Network System, Inc. ("capital"); and Eastern 
Telecom Corporation, Atlantic Telco Corporation, and 
Public Access, Inc. (hereafter collectively referred to as 
the "Pay Telephone Providers") requested a hearing so 
that they could orally present their objections to the rules. 
AT&T Communications of Virginia, Inc. ("AT&T") and the 
Virginia Telephone Association ("VTA") requested leave to 
be heard if a hearing was convened. 

After considering the comments, on July 7, 1993, the 
Commission issued an Order directing its Staff to file a 
report analyzing the filed comments and proposing 
revisions to the proposed rules where appropriate. The 
same Order assigned a Hearing Examiner to the matter, 
invited further comments on the Staff's Report, and set the 

matter for oral argument before the Examiner . 

On July 26, 1993, the Hearing Examiner extended the 
filing date for the Staff's Report to August 4, 1993. In the 
same Ruling, the Hearing Examiner extended the date to 
August 27, 1993, in which parties could file further 
comments responsive to the Staff Report. 

On August 2, 1993, the Staff filed its Report. In its 
Report, the Staff recommended various changes to the 
proposed rules to respond to the issues raised in tile 
comments. Staff further recommended that there be no 
changes to proposed Rules 2, 3, 7, 10, and 17 and 
proposed to eliminate proposed Rule 14. Rule 14 provided: 

[n]o pay telephone service provider may enter into 
any contract or agreement with any provider of 
operator service who charges users of pay telephone 
instruments any rate which conflicts with Rules 12 or 
13 above. 

The Staff proposed to eliminate this rule because it 
believed Rules 12 and 13, which address the charges to 
the public from private telephone instruments, were 
sufficient rate criteria for pay telephone instruments. Staff 
noted that by eliminating Rule 14, it intended to hold pay 
telephone providers solely responsible for compliance with 
all of the proposed rules, including Rules 12 and 13. The 
Staff proposed to renumber the remaining rules 
sequentially. 

In response to the Staff's Report, further comments were 
filed by Capital; The Chesapeake and Potomac Telephone 
Company of Virginia ("C&P"); the Pay Telephone 
Providers; International Telecharge, Inc. ("IT!") and 
American Network Exchange, Inc. ("ANE"); and Robert 
Cefail Associates American Inmate Communications, Inc. 
("RC&A"). 

In his August 19, 1993 Ruling, the Hearing Examiner set 
the matter for argument on September 7, 1993. On 
September 1, 1993, the Examiner granted the Motions to 
Intervene filed by RC&A and Cleartel Communications, 
Inc .. 

On the appointed day the matter came for argument 
before Howard P. Anderson, Jr., Hearing Examiner, 
Counsel appearing were: Patrick Wiggins, Esquire, counsel 
for Capital; Warner F. Brundage, Jr., Esquire, Counsel for 
C&P; Allan R. Staley, Counsel for the Pay ANE; Richard 
D. Gary, Esquire, Counsel for the Virginia Telephone 
Association ("VTA"); GTE Virginia, GTE South and GTE 
Mobile Communications ("GTE"); Dana Frix for RC&A; 
and Karlyn D. Stanley, Esquire, Counsel for AT&T 
Communications of Virginia; and Sherry H. Bridewell, 
Counsel for the Commission Staff. Jean Ann Fox appeared 
as a public witness. At the conclusion of the proceeding, 
the Examiner took the matter under advisement. 

On November 4, 1993, the Hearing Examiner issued his 
Report in the captioned matter. In his Report, th< 
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Examiner accepted Stall's proposals for Rules 1-5, 7, 9, !0 
and !6-23. Further, he recommended that Rule 6 be 
amended to broaden the acceptable language to advise 
why pay telephone instruments cannot receive incoming 
calls. Specifically, the Hearing Examiner proposed the 
following language !or Rule 6: 

Pay telephone instruments must be equipped to 
receive incoming calls unless they are prominently 
marked with either the words "OUTGOING CALLS 
ONLY", "NO INCOMING CALLS", or other language 
deemed acceptable by the Commission which will 
reasonably advise the user that no incoming service is 
available. 

The Examiner also revised Point 8 of Rule 15 which 
prescribes certain information to be found on pay 
telephone instruction cards to reflect the change made in 
Rule 6. 

Additionally, the Examiner accepted Staff's proposed 
change to Rule 8 made during oral argument to address 
the fact that C&P uses message rate, measured rate and 
llat rate options for access lines offered to privately 
owned pay telephones. 

He further proposed to amend Rule 11 to reflect 
changes suggested by the Pay Telephone Providers to 
permit routing of operator calls to local exchange 
company ("LEC") operators when the operator service 
whom the pay telephone provider uses does not provide 
prompt, efficient and accurate emergency service to a 
consumer when requested. 

The Examiner also agreed that it was appropriate to 
eliminate Rule 14 and renumber the remaining rules as 
proposed by the Staff's Report. Moreover, he urged the 
Commission to amend proposed Rules 12 and 13 to permit 
private pay telephone providers to initiate proceedings 
before the Commission to prove that their costs could not 
be reasonably met under the rate caps contained within 
those rules. Finally, he recommended that pay telephone 
instruments provided by confinement service providers be 
exempted from the application of the proposed rules, with 
the exception of the registration requirement found in 
Rule 3. He urged the Commission to adopt the proposed 
rules, as revised, in his Report and invited the parties to 
file comments in response to his Report within fifteen (15) 
days from the date of its issuance. 

Only C&P filed comments. C&P asked the Commission to 
consider its comments filed earlier with regard to Rules 7, 
9, 11, 13 and 16 (renumbered as 15), and additionally 
commented about pay telephones provided to correctional 
facilities. Among other things, C&P objected to the 
information provided to LECs by private pay telephone 
service providers, charges !or directory assistance, routing 
of operator calls, and the surcharge for LEC calls. 

NOW, upon consideration of the record herein, the 
'Hearing Examiner's Report, the comments thereto, and the 
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applicable statutes, the Commission is of the opmton and 
finds that the recommendations of the Hearing Examiner 
are reasonable, as further modified and clarified herein, 
and that the rules appearing as Appendix A hereto should 
be adopted, effective forthwith. We will briefly address the 
provision of LEC services as private pay telephone 
providers outside of their certificated service territories, 
clarify the Rules' application to pay telephone instruments 
found in confinement institutions, eliminate the 
requirement that private pay telephone providers furnish 
their FCC registration number to LECs, and generally 
address certain other issues raised in this proceeding. 

We believe that LECs and other carriers may ol!er pay 
telephone service outside of their certificated service 
territories. This will put these service providers on a more 
equitable basis with other pay telephone providers. 
However, these certificated companies must register as 
private pay telephone providers lor services provided 
outside of their certificated territory and, lor these 
services, will be subject to the same rules as are other 
private pay telephone service providers for this kind of 
service. The attached rules will accordingly be amended to 
reflect this change. 

With respect to the issue of pay telephone instruments 
provided to correctional institutions, we note that the 
Hearing Examiner has recommended that confinement 
service providers should be subject to Rule 3, requiring 
registration, but should be otherwise exempted from the 
pay telephone rules. We do not agree, and accordingly will 
amend Rule I to exempt confinement service providers as 
well as certificated companies from the pay telephone 
rules for restricted access telephone instruments provided 
to confinement facilities. 

Further, the literal language of the rules recommended 
by the Examiner would appear to apply to LECs who 
supply pay phone service to correctional facilities. This is 
not appropriate. Consequently, we find that restricted 
access instruments furnished by LECs to confinement 
facilities which are the functional equivalent of the 
instruments provided by confinement service providers 
should also be excluded from the application of these 
rules. 

Based upon the record in this case, instruments of this 
nature should not be subject to the rules at this time. 
However, we will retain the authority to revisit this 
conclusion should subsequent circumstances, i.e., customer 
complaints, dictate a contrary result. Accordingly, we find 
that Rule 1 should be revised as follows: 
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(I) Local exchange telephone companies, 
interexchange carriers, and cellular carriers are 
authorized to provide pay telephone service within 
their certificated areas in the Commonwealth of 
Virginia. Private pay telephone service providers, 
including local exchange companies, interexchange 
carriers and cellular carriers wishing to provide pay 
telephone service as providers outside of their 
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certificated service territories, are authorized, when 
they have been properly registered with the State 
Corporation Commission (SCC), to provide pay 
telephone service anywhere within the Commonwealth 
of Virginia. The rules contained herein apply to local 
exchange telephone companies, interexchange carriers, 
and private pay telephone service providers. Restricted 
access pay telephone instruments provided to 
confinement facilities are excluded from the 
application of these rules. Cellular carriers must 
conform to Rules 3 and 13, but are otherwise 
excluded from the application of these rules. Should 
circumstances such as, for example, consumer 
complaints make it necessary, the Commission may in 
its own discretion amend these rules for further 
application to cellular pay telephone providers and to 
restricted access instruments provided to confinement 
facilities. 

In addition, we agree with C&P that Rule 7 should be 
amended to remove the requirement that private pay 
telephone providers provide their FCC registration numbers 
to LECs. It appears that the Federal Communications 
Commission ("FCC") no longer requires LECs to obtain 
this information and that LECs have no real use for this 
information. 

However, we will require the private pay telephone 
provider to continue to provide information concerning its 
connections, location, SCC registration number, as well as 
any details a LEC may need for billing purposes. 
Information as to location and connection are obviously 
useful to the LEC for billing purposes. Information about 
the sec registration number provides assurance to the 
LEC that the pay telephone provider is lawfully entitled to 
receive service from the LEC. In this regard, we 
acknowledge that the Commission is ultimately responsible 
for enforcement of the Pay Telephone Registration Act. 
Moreover, the Act expressly provides for disconnection of 
the registrant's pay telephone instrument by the 
certificated carrier upon suspension or revocation of a 
private provider's registration. Thus, the Act has made all 
certificated carriers, including LECs, an inextricable part 
of the enforcement process. Rule 7's requirement that 
providers of private pay telephones furnish their sec 
registration numbers to a LEC places the onus of the Rule 
on the instrument provider and only tangentially involves 
the LEC. We find this Rule, as amended herein, to be 
consistent with the role of certificated carriers under that 
Act. 

Further, we will make several technical corrections to 
the Examiner's recommended Rule 8 to recognize that flat 
rate service for access lines is not available in all 
exchanges and that some LECs offer both optional 
message rate and measured rate service while others do 
not. Consequently, Rule 8 should be revised to read as 
follows: 

Where business flat rate service is available, local 
exchange companies will furnish access lines to 

privately owned pay telephones at a flat rate not to 
exceed the private branch exchange trunk flat rate. 
Where available, local exchange companies will offer 
optional message rate and/or measured rate business 
service access lines to privately owned pay telephone 
providers. 

Finally, we believe the Rules as otherwise recommended 
by the Hearing Examiner should remain unchanged. We 
note, with respect to C&P's objections relating to directory 
assistance charges, that C&P and other LECs provide 
directory assistance service under tariffs approved by the 
Commission. Private pay telephone providers do not 
provide any services under tariff. If C&P or other LECs 
desire to change their tariffed directory assistance charges, 
nothing in these rules prevents them from doing so, 
subject to appropriate application to and approval by the 
Commission. 

Accordingly, IT IS ORDERED: 

(1) That the revised rules set forth in Appendix A are 
hereby adopted effective forthwith; 

(2) That a copy of these rules, together with the Order 
adopting them, shall be published in the Virginia Register; 
and 

(3) That there being nothing further to be done herein, 
the same is hereby dismissed from the Commission's, 
docket of active proceedings. 

AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to: all Virginia local exchange 
companies as set out in Appendix B hereto; Virginia's 
certificated interexchange carriers as set out in Appendix 
C attached hereto; all cellular carriers regulated by the 
Commission as set out in Appendix D attached hereto; 
Allan R. Staley, Esquire, P.O. Box 12180, Newport News, 
Virginia 23612-2180; Kathleen Villacorla, Esquire, Wiggins 
& Villacorta, P.A., P.O. Drawer 1657, Tallahassee, Florida 
32302; Brad E. Mutschelknaus, Esquire and Rachel 
Rothstein, Esquire, Wiley, Rein & Fielding, 1776 K Street, 
N.W., Washington, D.C. 20006; Richard D. Gary, Esquire, 
Riverfront Plaza, East Tower, 951 East Byrd Street, 
Richmond, Virginia 23219-4074; William S. Edwards, 5000 
Cox Road, Suite 120, Glen Allen, Virginia 23060; Karlyn D. 
Stanley, Esquire, 3033 Chainbridge Road, Room 3D, 
Oakton, Virginia 22185-0001; James B. Wright, 112 Sixth 
Street, Bristol, Tennessee 37620; A.E. Hantwerker, P.O. Box 
1163, Richmond, Virginia 23209; Lesla Lehtonen, Esquire, 
1850 M Street, N.W., Suite 1110, Washington, D.C. 20036; 
Stephen D. Sinclair, 12000 Government Center Parkway, 
Suite 433, 4th Floor, Fairfax, Virginia 22035-0045; Joe W. 
Foster, Esquire, P. 0. Box 110, MC 7, Tampa, Florida 
33601; Warner F. Brundage, Jr., P.O. Box 27241, Richmond, 
Virginia 23261; Kenneth F. Melley, Jr., 9311 San Pedro, 
Suite 300, San Antonio, Texas 78216; Tim Linger, P.O. Box 
2261, Winchester, Virginia 22604; Thomas J. Christoffel, 607 
Midland Avenue, Front Royal, Virginia 22630; Pamela 
Barefoot, P.O. Box 180, 108 Market Street, Onancock, 
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Virginia 33417; Paul and Geneva Irby, Route I, Box 203, 
Gladys, Virginia 24554; Darlene Isom, Route 4, Box 223, 
Martinsville, Virginia 24!12; Bettie M. Cooper, 7339 
Barberry Lane, North Short Point, Norfolk, Virginia 
23505-3001; Bettie Jo Scarpa, 833 Lipton Drive, Newport 
News, Virginia 23602; James Scheiman, 338 Ambler Court, 
Hampton, Virginia 23669·1719; Patricia Hailey, HCR Box 
37, Red House, Virginia 23963; and Charles R. Lingafelt, 
P.O. Box 367, Gretna, Virginia 24557; Jean L. Kiddoo, 
Esquire, Dana Frix, Esquire and Ky Booth Kirby, Esquire, 
Swidler & Berlin, 3000 K Street N.W., Suite 300, 
Washington, D.C. 20007-5116; Jean Ann Fox, 114 Coachman 
Drive, Yorktown, Virginia 23693; Lowell Chaney, President, 
Virginia Telecom Corporation, P.O. Box 787, Chester, 
Virginia 23831; and the Commission's Office of General 
Counsel and Divisions of Communications, Public Service 
Taxation, and Public Utility Accounting. 

................................................. APPENDIX A 

RULES FOR PAY TELEPHONE SERVICE AND 
INSTRUMENTS 

THE FOLLOWING RULES SHALL APPLY TO ALL PAY 
TELEPHONE INSTRUMENTS INSTALLED OR MADE 
A VA!LABLE FOR PUBLIC USE WITHIN THE 
COMMONWEALTH OF VIRGINIA, WHETHER OWNED 
AND OPERATED BY A LOCAL EXCHANGE COMPANY, 
AN INTEREXCHANGE CARRIER, A CELLULAR 
CARRIER, OR A PRIVATELY OWNED PAY TELEPHONE 
3ERVICE PROVIDER. 

I. Local exchange telephone companies, interexchange 
carriers, and cellular carriers are authorized to provide 
pay telephone service within their certificated areas in the 
Commonwealth of Virginia. Private pay telephone service 
providers, including local exchange companies, 
interexchange carriers and cellular carriers wishing to 
provide pay telephone service as providers outside of their 
certificated service territories, are authorized, when they 
have been properly registered with the State Corporation 
Commission (SCC), to provide pay telephone service 
anywhere within the Commonwealth of Virginia. The rules 
contained herein apply to local exchange telephone 
companies, interexchange carriers, and private pay 
telephone service providers. Restricted access pay 
telephone instruments provided to confinement facilities 
are excluded from the application of these rules. Cellular 
carriers must conform to Rules 3 and 13, but are 
otherwise excluded from the application of these rules. 
Should circumstances such as, for example, consumer 
complaints make it necessary, the Commission may in its 
own discretion amend these rules for further application to 
cellular pay telephone providers and to restricted access 
instruments provided to confinement facilities. 

2. Reliable connections to the telecommunications 
network and high quality service to end users is expected 
of all pay telephone providers. 

3. Any SCC certificated local exchange company, 
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interexchange carrier, or cellular carrier who is a 
provider of pay telephone service must submit a notarized 
letter to the sec by not later than January 1, 1994, which 
attests to that fact. If any sec certificated local exchange, 
interexchange, or cellular carrier is not a pay telephone 
service provider as of January 1, 1994 and, subsequent to 
that date, plans to become a provider of that service, they 
must first submit a notarized letter to the sec attesting to 
its intent. The letters as described in this rule should be 
addressed to the Division of Communications, P.O. Box 
1197, Richmond, Virginia 23209. 

4. The State Corporation Commission assesses a 
nonrefundable registration fee each year for each private 
pay telephone operated in Virginia, including those 
telephones operated by local exchange companies, 
interexchange carriers and cellular carriers providing pay 
telephone service outside of their certificated service 
areas. The fee is $10.00 per year per private pay 
telephone operated for one or two (1 or 2) pay 
telephones, and $8.00 per private pay telephone operated 
!or three (3) or more pay telephones. The provider must 
submit this fee with the completed Commission form in 
order to become registered. In the first year of the Pay 
Telephone Registration Act this fee will be due by not 
later than January 1, 1994, and will be assessed and 
payable to the Commission by January 1st of each 
successive year. A late filing fee of ten percent (10%) or 
$25.00, whichever is greater, will be assessed for all first 
year applications received after January I, 1994, and for 
late payments received after January 1st in successive 
years. After the Commission processes a form and 
completes the registration process no refunds on fees 
received will be allowed. Commission forms may be 
obtained by writing to the Division of Communications, 
P.O. Box !197, Richmond, Virginia 23209 or by calling the 
Division of Communications at (804) 371-9420. 

5. Private pay telephone service may be provided only 
through telephone instruments registered by the Federal 
Communications Commission (FCC). 

6. Pay telephone instruments must be equipped to 
receive incoming calls unless they are prominently marked 
with either the words "OUTGOING CALLS ONLY", "NO 
INCOMING CALLS" or other language deemed acceptable 
by the Commission which will reasonably advise the user 
that no incoming service is available. 

7. All providers of privately owned pay telephone 
service must notify the area local exchange carrier of a 
pay telephone instrument's connection, location, pay 
telephone provider's sec registration number, and such 
other details as the local exchange company may need for 
billing purposes. Failure to provide accurate information 
could result in the instrument not being connected or 
being disconnected. 

8. Where business flat rate service is available, local 
exchange companies will furnish access lines to privately 
owned pay telephones at a flat rate not to exceed the 
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private branch exchange trunk flat rate. Where available, 
local exchange companies will offer optional message rate 
and/or measured rate business service access lines to 
privately owned pay telephone providers. 

9. All pay telephone service providers must furnish local 
directory number information on their pay telephone 
instruments. End users of private pay telephones may be 
charged by the private pay telephone providers for local 
directory assistance service. The maximum local directory 
assistance charge from a private pay telephone shall be 
determined by rounding the · local exchange company 
charge up to the nearest multiple of $.05. Any long 
distance directory assistance charge applied to the pay 
telephone service provider by certificated carriers may be 
passed on to the pay telephone instrument user. 

10. All pay telephone instruments must be equipped for 
dial tone first. 

11. All pay telephone instruments must provide calling 
without a charge to 9ll where that number is utilized by 
emergency agencies. All pay telephone instruments must 
allow consumers to reach an operator without charge by 
dialing "Operator ("0")". The operator whom the 
consumer reaches must provide prompt, efficient, and 
accurate emergency service to a consumer when 
requested. The Commission may require a pay telephone 
provider to route "Operator ("0")" calls to the LEC 
Operator serving the area in which the instruments of the 
pay telephone provider are located if the operator service 
whom the pay telephone provider uses does not provide 
prompt, efficient and accurate emergency service to a 
consumer when requested. 

12. The maximum rate for local calls or extended area 
calls originating from all pay telephone instruments, 
whether the call is completed coin paid, billed collect, 
billed to a credit card, or billed to a third number, may 
not exceed the rate approved for the area local exchange 
company including any operator assistance charges. 
However, a private pay telephone provider may initiate a 
proceeding before the Commission to prove that its costs 
cannot reasonably be met under the rate caps contained 
herein. 

13. The charge for all intrastate toll calls placed from 
local exchange company, inter-exchange carrier, or cellular 
carrier owned pay telephone instruments shall be as 
specified in the tariffs on file with the Commission. The 
maximum charge for all intrastate, intraLATA toll calls 
placed from all privately owned pay telephone instruments 
may not exceed the approved charge for similarly rated 
calls, including any operator assistance charges, as 
specified in the area local exchange company tariff, plus a 
surcharge of $1.00. The maximum charge for all intrastate, 
interLATA toll calls placed from privately owned pay 
telephone instruments may not exceed the charge for 
similarly rated calls as specified in the tariffs of AT&T, 
plus a surcharge of $1.00. However, a private pay 
telephone provider may initiate a proceeding before the 

Commission to prove that its costs cannot reasonably be 
met under the rate caps contained herein. 

14. All pay telephone service providers must post 
consumer information and instructions on their pay 
telephone instruments as specified in the attachment to 
these rules. 

15. In providing intrastate toll service, all pay telephone 
service providers must allow dialed user access without 
charge from their pay telephone instruments to all 
operator service providers' networks through their "950", 
"800", or "1-0-XXX-0+" numbers. Dialed user access 
without charge must also be allowed to the local exchange 
operator. In those cases where the access code "0" is 
reserved for carriers other than the local exchange 
company operator, access to the local exchange operator 
must be provided through the access code "*0". 

16. All coin operated pay telephone instruments must 
accept any combination of nickels, dimes, and quarters for 
local and long distance calling charges. All coin operated 
pay telephone instruments must return any deposited 
amount if the call is not completed. 

17. All pay telephone service providers must assure that 
a process exists for making prompt refunds to customers. 

18. All pay telephone service providers must make all 
reasonable efforis to minimize the extent and duration of 
service interruptions. Ninety percent to one hundred 
percent (90 - 100%) of all pay telephone instruments 
which are reported as being out of service, when the 
trouble condition does not require construction work, must 
be restored to service within twenty-four (24) hours of the 
report receipt. The 24-hour clearance standard excludes 
trouble reports received on Sundays, legal holidays, and 
during emergency operating conditions. Out of service 
reports which require construction must be cleared within 
five business days of report receipt. 

19. Local exchange companies must furnish private pay 
telephone service providers who operate within their 
certificated areas a listing of all central office codes 
working in their area. In addition, the local exchange 
companies must also provide information to private pay 
telephone service providers on local and extended calling 
areas. This information must be updated by the local 
exchange companies and reissued to the private pay 
telephone service providers as central office codes are 
added or deleted and as changes occur in local calling 
and extended calling areas. If local exchange companies 
wish to charge private pay telephone providers for 
furnishing the above described information they should 
submit tariffs for Commission approval which describe 
their proposal. 

20. All pay telephone instruments must conform to the 
requirements and the timetables which are prescribed in 
the Americans with Disabilities Act. 
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21. Failure to comply with the rules contained herein 
may result in appropriate action by the State Corporation 
Commission to include disconnection of pay telephone 
instrumenis, fines, loss of registration for private pay 
telephone providers, loss of authority to engage in the pay 
telephone business for certificated carriers, or any 
combination of these penalties which, in the judgment of 
the Commission, is necessary to protect the public interest. 
The sanctions set out in this rule are in addition to any 
remedies that may be available through the Virginia 
Public Telephone Information Act. 

22. If it finds that the action is consistent with the 
public interest, the Commission may exempt a pay 
telephone provider from some or all of the rules contained 
herein. 

ATTACHMENT TO COMMISSION RULES FOR PAY 
TELEPHONE SERVICE AND INSTRUMENTS 

Rule No. 14 requires that all pay telephone service 
providers must post consumer information and instructions 
on their pay telephone instrumenis as specified in this 
attachment. Pay telephone instruction cards must contain, 
at a minimum, the following information: 

!. Clear operating instructions. 

2. Physical address and phone number of the pay 
telephone instrument. 

3. Ownership of the instrument, including the owner's 
name, address, and contact telephone number. 

4. Procedures for repair, refunds, and billing disputes, 
including specific contact telephone numbers lor 
24-hour contact service. 

5. Instructions on how to contact both local and long 
distance directory assistance. 

6. Prominent instructions specifying how to reach the 
local exchange operator. 

7. Clear and prominent instructions on how pay 
telephone users may reach emergency agencies. These 
instructions shall refer to "911" where that code is in 
use as a locality's emergency agency contact number. 
Where "911" is not in use, the instructions must 
specify that the desired emergency agency's telephone 
number be called or dial "0" for emergency 
assistance. 

8. ll the pay telephone instrument is not equipped to 
receive incoming calls, prominent instructions which 
read "OUTGOING CALLS ONLY", "NO INCOMING 
CALLS", or other language deemed acceptable by the 
Commission which will reasonably advise the user that 
no incoming service is available must be posted. 

9. Instructions on how to reach a pay telephone 
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instrument user's preferred long distance or 
interexchange carrier. 

10. The identity of the company normally making the 
charge for any intrastate long distance or local 
operator assisted call not handled by the local 
exchange company operator. 

11. A conspicuous notice stating "For long distance 
rates, dial... ... ". The listed number shall be toll free to 
the pay telephone instrument user and shall connect 
the user to the company normally making the charge 
for any intrastate long distance or local operator 
assisted call originating from the pay telephone 
instrument. The party to whom the pay telephone 
instrument user is connected shall be able to quote a 
specific rate for each call upon inquiry. 

12. Any and all other notices or information required 
by the Virginia Public Telephone Information Act 
(VPTIA). 

.................................................... Appendix B 

TELEPHONE COMPANIES IN VIRGINIA 

Amelia Telephone Corporation 
Mr. Bruce H. Mottern, Director 
State Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933-0995 

Amelia Telephone Corporation 
Mr. Raymond L. Eckels, Manager 
P. 0. Box 76 
Amelia, Virginia 23002 

Buggs Island Telephone Cooperative 
Mr. M. Dale Tetterton, Jr., Manager 
P. 0. Box 129 
Bracey, Virginia 23919 

Burke's Garden Telephone Exchange 
Ms. Sue B. Moss, President 
P. 0. Box 428 
Burke's Garden, Virginia 24608 

Central Telephone Company of Virginia 
Mr. Martin H. Bocock 
Vice President and General Manager 
P. 0. Box 6788 
Charlottesville, Virginia 22906 

Chesapeake & Potomac Telephone Company 
Mr. Hugh R. Stallard, President 
and Chief Executive Officer 
600 East Main Street 
P.O. Box 27241 
Richmond, Virginia 23261 

Citizens Telephone Cooperative 
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Mr. James R. Newell, Manager 
Oxford Street 
P. 0. Box 137 
Floyd, Virginia 24091 

Clifton Forge-Waynesboro Telephone Company 
Mr. James s. Quarforth, President 
P. 0. Box 1990 
Waynesboro, Virginia 22980-1990 

Conte! of Virginia, Inc. 
Mr. Edward J. Weise, President 
9380 Walnut Grove Road 
P. 0. Box 900 
Mechanicsville, Virginia 23111-0900 

GTE South 
Mr. Thomas R. Parker 
Associate General Counsel 
Law Department 
P.O. Box 110 - Mail Code: 7 
Tampa, Florida 33601-0110 

Highland Telephone Cooperative 
Mr. Elmer E. Halterman, General Manager 
P.O. Box 340 
Monterey, Virginia 24465 

Mountain Grove-Williamsville 
Telephone Company 
Mr. L. Ronald Smith 
President/ General Manager 
P. 0. Box 105 
Williamsville, Virginia 24487 

New Castle Telephone Company 
Mr. Bruce H. Mottern, Director 
State Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933-0995 

New Hope Telephone Company 
Mr. K. L. Chapman, Jr., President 
P. 0. Box 38 
New Hope, Virginia 24469 

North River Telephone Cooperative 
Mr. w. Richard Fleming, Manager 
P. 0. Box 236, Route 257 
Mt. Crawford, Virginia 22841-0236 

Pembroke Telephone Cooperative 
Mr. Stanley G. Cumbee, General Manager 
P. 0. Box 549 
Pembroke, Virginia 24136-0549 

Peoples Mutual Telephone Company, Inc. 
Mr. E. B. Fitzgerald, Jr. 
President & General Manager 
P. 0. Box 367 
Gretna, Virginia 24557 

Roanoke & Botetourt Telephone Company 
Mr. Allen Layman, President 
Daleville, Virginia 24083 

Scott County Telephone Cooperative 
Mr. James W. McConnell, Manager 
P. 0. Box 487 
Gate City, Virginia 24251 

Shenandoah Telephone Company 
Mr. Christopher E. French 
President 
P. 0. Box 459 
Edinburg, Virginia 22824 

United Telephone-Southeast, Inc. 
Mr. H. John Brooks 
Vice President & General Manager 
112 Sixth Street, P. 0. Box 699 
Bristol, Tennessee 37620 

Virginia Telephone Company 
Mr. Bruce H. Mottern, Director 
State Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933-0995 

.................................................... Appendix C 

INTER-EXCHANGE CARRIERS 

AT&T Communications of Virginia 
Ms. Wilma R. McCarey, General Attorney 
3033 Chain Bridge Road, Room 3D 
Oakton, Virginia 22185-0001 

CF-W Network Inc. 
Mr. James S. Quarforth, President 
P. 0. Box 1990 
Waynesboro, Virginia 22980-1990 

Central Telephone Company of Virginia 
Mr. James W. Spradlin, Ill 
Government & Industry Relations 
P.O. Box 6788 
Charlottesville, Virginia 22903 

Citizens Telephone Cooperative 
Mr. James R. Newell, Manager 
Oxford Street 
P.O. Box 137 
Floyd, Virginia 24091 

Metromedia Communications Corporation 
d/b/a LDDS Metromedia Communications 
Mr. Joseph Kahl, Manager 
Regulatory Affairs 
One Meadowlands Plaza 
East Rutherford, New Jersey 07073 

Contel of Virginia, Inc. 
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Mr. Stephen Spencer 
!I 08 East Main Street, Suite 1108 
Richmond, Virginia 23219 

Institutional Communications Company - Virginia 
Ms. Dee Kindel 
8100 Boone Boulevard, Suite 500 
Vienna, Virginia 22182 

MCJ Telecommunications Corp. of Virginia 
Robert C. Lopardo 
Senior Attorney 
1133 19th Street, N.W., lith Floor 
Washington, D.C. 20036 

R&B Network, Inc. 
Mr. Allen Layman, Executive Vice President 
P. 0. Box 174 
Daleville, Virginia 24083 

Scott County Telephone Cooperative 
Mr. James W. McConnell, Manager 
P.O. Box 487 
Gate City, Virginia 24251 

Shenandoah Telephone Company 
Mr. Christopher E. French 
President & General Manager 
P. 0. Box 459 
Edinburg, Virginia 22824 

SouthernNet of Va., Inc. 
Peter H. Reynolds, Director 
780 Douglas Road, Suite 800 
Atlanta, Georgia 30342 

TDX Systems, Inc. 
Mr. Charles A. Tievsky, Manager 
Legal and Regulatory Affairs 
1919 Gallows Road 
Vienna, Virginia 22180 

Sprint Communications of Virginia, Inc. 
Mr. Kenneth Prohoniak 
Staff Director, Regulatory Affairs 
1850 "M" Street, N.W. Suite 110 
Washington, DC 20036 

Wille! of Virginia 
Brad E. Mutschelknaus, Esquire 
Wiley, Rein and Fielding 
1776 K Street, N.W. 
Washington, DC 20006 

Mr. Richard D. Gary 
Hunton & Williams 
Virginia MetroTel, Inc. 
Riverfront Plaza 
East Tower 
951 East Byrd Street 
Richmond, Virginia 23219·4074 
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................................................. APPENDIX D 

CELLULAR TELEPHONE COMPANIES 

Blue Ridge Cellular, Inc. 
Mr. George L. Lyon, Jr. 
Lukas, McGowan, Nace & Gutierrez 
1819 H Street, N.W. 
Seventh Floor 
Washington, D. C. 20006 

Centel Cellular Company of Charlottesville 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Centel Cellular Company of Danville 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
8725 Higgins Road, Suite 650 
Chicago, IL 60631 

Centel Cellular Company of Lynchburg 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
8725 Higgins Road, Suite 650 
Chicago, IL 60631 

Centel Cellular Company of Virginia 
Virginia RSA's 4, 6, 7, 9, ll 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Centel Cellular Company of Virginia 
Virginia RSA 8 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Century Roanoke Cellular Corp. 
d/b/a Cellular One 
C. Thomas Green, III, Esquire 
Hirschler, Fleischer. Weinberg, Cox & Allen 
Main Street Centre 
629 East Main Street, P. 0. Box I Q 
Richmond, Virginia 23202 

Charlottesville Cellular Partnership 
d/b/a Cellular One 
Mr. C. Thomas, Green, 111 
Hirschler, Fleischer, Weinberg, Cox & Allen 
629 East Main Street 
P. 0. Box !Q 
Richmond, Virginia 23202 
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Conte! Cellular of Richmond, Inc. 
Roanoke Area 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Conte! Cellular of Richmond, Inc. 
Buckingham Area 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Conte! Cellular of Tennessee, Inc. 
Mr. Richard D. Gary 
Hunton & Williams 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 

Danville Cellular Telephone Company 
Limited Partnership 
Mr. George L. Lyon, Jr., 
Lukas, McGowan, Nace & Gutierrez 
1819 H Street, N.W. 
Seventh Floor 
Washington, D. C. 20006 

JMW, Inc. 
Mr. Richard D. Gary 
Hunton & Williams 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 

Lynchburg Cellular Joint Venture 
Mr. C. Thomas, Green, III 
Hirschler, Fleischer, Weinberg, Cox & Allen 
629 East Main Street 
P. 0. Box 1Q 
Richmond, Virginia 23202 

Petersburg Cellular Partnership 
C. Thomas Green, III, Esquire 
Hirschler, Fleischer, Weinberg, Cox & Allen 
Main Street Centre 
629 East Main Street, P. 0. Box 1Q 
Richmond, Virginia 23202 

Mr. George Hatter, General Manager 
RCTC Wholesale Company 
9211 Arboretum Parkway, Suite 500 
Richmond, Virginia 23236 

SDK Enterprises 
Philip F. Abraham, Esquire 
Hazel & Thomas 
411 East Franklin Street, Suite 600 

P. 0. Box 3-K 
Richmond, Virginia 23206 

Southwestern Bell Mobile Systems, Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Suburban Cellular Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Telespectrum of Virginia, Inc. 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia Cellular, Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Virginia RSA 1 Limited Partnership 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia RSA 2 Limited Partnership 
Mrs. Lorraine Moclrus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia RSA 3 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA 4 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA # 4, Inc. 
Eric M. Page, Esquire 
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Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia RSA 5 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA # 5, Inc. 
Eric M. Page, Esquire 
Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia RSA 6 Cellular Limited Partnership 
Mr. Carl A. Rosberg 
Senior Vice President-Operations 
401 Spring Lane, Suite 300 
P. 0. Box 1990 
Waynesboro, Virginia 22980·1990 

Virginia RSA #7, Inc. 
Eric M. Page, Esquire 
Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia 10 RSA Limited Partnership 
Mr. Christopher French 
124 South Main Street 
Edinburg, Virginia 22824 

Virginia Cellular Limited Partnership 
Norfolk/Newport News Areas 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership 
Richmond and Petersburg Areas 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 8 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 9 
Mr. Richard D. Gary 
aunton & Williams 
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River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 11 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 12 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Metronet Inc. 
Edward Flippen, Esquire 
Mays & Valentine 
Sovran Center 
1111 East Main Street 
P. 0. Box 1122 
Richmond, Virginia 23208 

Washington D.C. SMSA Limited Partnership 
Bell Atlantic Mobile Systems 
Mr. Thomas C. Blum, Director 
External Affairs 
180 Washington Valley Road 
Bedminster, New Jersey 07921 

VA.R. Doc. No. R94-309; Filed December 6, 1993, 2:35 p.m. 

........................ AT RICHMOND, DECEMBER 3, 1993 

COMMONWEALTH OF VIRGINIA 

At the relation of the 

STATE CORPORATION COMMISSION 

......................................... CASE NO. PUC930013 

Ex Parte: In the matter of adopting 
rules implementing the Pay Telephone 
Registration Act 

AMENDING ORDER 

On November 24, 1993, the State Corporation 
Commission ("Commission") issued an Order adopting rules 
implementing the Pay Telephone Registration Act ("the 
Act"), Va. Code §§ 56-508.15 and -508.16. Among other 
things, Rule 4 of these Rules provided that for the first 
year of the Pay Telephone Registration Act, the 
registration fee for private pay telephone providers 
("PPTs") would be due by not later than January 1, 1994. 
This Rule further provides for a late filing fee of ten 
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percent (10%) or $25.00, whichever is greater, to be 
assessed for all first year applications for registration 
received after January 1, 1994, and for late payments 
received after January 1st in successive years. Upon 
further consideration thereof, we recognize that PPTs have 
not had to register with the Commission or pay 
registration fees prior to the effective date of the Pay 
Telephone Registration Act and the adoption of the rules 
implementing that Act. Further, we acknowledge that the 
Act establishes a relatively short time frame in which to 
register pay telephone providers. 

WHEREFORE, IN CONSIDERATION of the foregoing, 
the Commission is of the opinion and finds it appropriate 
to extend the date by which late filing fees will be 
assessed for first year applications only . Thereafter, late 
filing fees will be assessed for all applications and 
registration payments received after January 1st in 
successive years. Therefore, Rule 4 should be amended in 
pertinent part to read as follows: 

. . . . In the first year of the Pay Telephone 
Registration Act this fee wilt be due by not later than 
Jaaliary February 1, 1994, and will be assessed and 
payable to the Commission by January 1st of each 
successive year. A late filing fee of ten percent (10%) 
or $25.00, whichever is greater, will be assessed for 
all first year applications received after January 
February 1, 1994, and for late payments received after 
January 1st in successive years . . . . (Underscore 
indicates insertions. Strikethrough indicates deletions.) 

In all other respects, the Rules shall remain as set forth 
in Appendix A to the November 24 Final Order. 

Accordingly, IT IS ORDERED: 

(I) That Rule 4 set forth in Appendix A to the 
November 24, 1993 Final Order shall be revised in 
pertinent part as provided herein; 

(2) That, in all other respects the Rules shall remain as 
set out in Appendix A to the November 24, 1993 Final 
Order; and 

(3) That a copy of this Order, together with the rules, 
as further revised herein, found in Appendix A hereto 
shall be published in the Virginia Register. 

AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to: all Virginia local exchange 
companies as set out in Appendix B hereto; Virginia's 
certificated interexchange carriers as set out in Appendix 
C attached hereto; all cellular carriers regulated by the 
Commission as set out in Appendix D attached hereto; 
Allan R. Staley, Esquire , P.O. Box 12180, Newport News, 
Virginia 23612·2180; Kathleen Villacorta, Esquire, Wiggins 
& Villacorta, P.A., P.O. Drawer 1657, Tallahassee, Florida 
32302; Brad E. Mutschelknaus, Esquire and Rachel 
Rothestein, Esquire, Wiley, Rein & Fielding, 1776 K Street, 
N.W., Washingion, D.C. 20006; Richard D. Gary, Esquire, 

Riverfront Plaza, East Tower, 951 East Byrd Street, 
Richmond, Virginia 23219-4074; William S. Edwards, 5000 
Cox Road, Suite 120, Glen Allen, Virginia 23060; Karlyn D. 
Stanley, Esquire, 3033 Chainbridge Road, Room 3D, 
Oakton, Virginia 22185-0001; James B. Wright, 112 Sixth 
Street, Bristol, Tennessee 37620; A.E. Hantwerker, P.O. Box 
!163, Richmond, Virginia 23209; Lesla Lehtonen, Esquire, 
1850 M Street, N.W., Suite 1110, Washington, D.C. 20036; 
Stephen D. Sinclair 12000 Government Center Parkway, 
Suite 433, 4th Floor, Fairfax, Virginia 22035·0045; Joe W. 
Foster, Esquire, P.O. Box 110, MC 7, Tampa, Florida 
33601; Warner F. Brundage, Jr., Esquire, P.O. Box 27241, 
Richmond, Virginia 23261; Kenneth F. Melley, Jr., 9311 
San Pedro, Suite 300, San Antonio, Texas 78216; Tim 
Linger, P.O. Box 2261, Winchester, Virginia 22604; Thomas 
J. Christoffel, 607 Midland Avenue, Front Royal, Virginia 
22630; Pamela Barefoot, P.O. Box !80, 108 Market Street, 
Onancock, Virginia 23417; Paul and Geneva Irby, Route 1, 
Box 203, Gladys, Virginia 24554; Darlene Isom, Route 4, 
Box 223, Martinsville, Virginia 24112; Bettie M. Cooper, 
7339 Barberry Lane, North Short Point, Norfolk, Virginia 
23505-3001; Bettie Jo Scarpa, 833 Lipton Drive, Newport 
News, Virginia 23602; James Scheiman, 338 Ambler Court, 
Hampton, Virginia 23669-1719; Patricia Hailey, HCR Box 
37, Red House, Virginia 23963; Charles R. Lingafelt, P.O. 
Box 367, Gretna Virginia 24557; Jean L. Kiddoo, Esquire, 
Dana Frix, Esquire and Ky Booth Kirby, Esquire, Swid1er 
& Berlin, 3000 K Street N.W., Suite 300, Washington, D.C. 
20007-5116; Jean Ann Fox, 114 Coachman Drive, Yorktown, 
Virginia 23693; Lowell Chaney, President, Virginia Telecorr 
Corporation, P.O. Box 787, Chester, Virginia 23831; and the 
Commission's Office of General Counsel and Divisions of 
Communications, Public Service Taxation, and Public 
utility Accounting. 

................................................. APPENDIX A 

RULES FOR PAY TELEPHONE SERVICE AND 
INSTRUMENTS 

THE FOLLOWING RULES SHALL APPLY TO ALL PAY 
TELEPHONE INSTRUMENTS INSTALLED OR MADE 
AVAILABLE FOR PUBLIC USE WITHIN THE 
COMMONWEALTH OF VIRGINIA, WHETHER OWNED 
AND OPERATED BY A LOCAL EXCHANGE COMPANY, 
AN INTEREXCHANGE CARRIER, A CELLULAR 
CARRIER, OR A PRIVATELY OWNED PAY TELEPHONE 
SERVICE PROVIDER. 

I. Local exchange telephone companies, interexchange 
carriers, and cellular carriers are authorized to provide 
pay telephone service within their certificated areas in the 
Commonwealth of Virginia. Private pay telephone service 
providers, including local exchange companies, 
interexcbange carriers and cellular carriers wishing to 
provide pay telephone service as providers outside of their 
certificated service territories, are authorized, when they 
have been properly registered with the State Corporation 
Commission (SCC), to provide pay telephone service 
anywhere within the Commonwealth of Virginia. The rulee 
contained herein apply to local exchange telephon 
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companies, interexchange carriers, and private pay 
telephone servtce providers. Restricted access pay 
telephone instruments provided to confinement facilities 
are excluded from the application of these rules. Cellular 
carriers must conform to Rules 3 and 13, but are 
otherwise excluded from the application of these rules. 
Should circumstances such as, for example, consumer 
complaints make it necessary, the Commission may in its 
own discretion amend these rules for further application to 
cellular pay telephone providers and to restricted access 
instruments provided to confinement facilities. 

2. Reliable connections to the telecommunications 
network and high quality service to end users is expected 
of all pay telephone providers. 

3. Any sec certificated local exchange company, 
interexchange carrier, or cellular carrier who is a 
provider of pay telephone service must submit a notarized 
letter to the sec by not later than January 1, 1994, which 
attests to that fact. If any sec certificated local exchange, 
interexchange, or cellular carrier is not a pay telephone 
service provider as of January 1, 1994 and, subsequent to 
that date, plans to become a provider of that service, they 
must first submit a notarized letter to the sec attesting to 
its intent. The letters as described in this rule should be 
addressed to the Division of Communications, P.O. Box 
1197, Richmond, Virginia 23209. 

4. The State Corporation Commission assesses a 
'nonrefundable registration fee each year for each private 
pay telephone operated in Virginia, including those 
telephones operated by local exchange companies, 
interexchange carriers and cellular carriers providing pay 
telephone service outside of their certificated service 
areas. The fee is $10.00 per year per private pay 
telephone operated for one or two (1 or 2) pay 
telephones, and $8.00 per private pay telephone operated 
for three (3) or more pay telephones. The provider must 
submit this fee with the completed Commission form in 
order to become registered. In the first year of the Pay 
Telephone Registration Act this fee will be due by not 
later than January 1, 1994, and will be assessed and 
payable to the Commission by January 1st of each 
successive year. A late filing fee of ten percent (10%) or 
$25.00, whichever is greater, will be assessed for all first 
year applications received after January I, 1994, and for 
late payments received after January 1st in successive 
years. After the Commission processes a form and 
completes the registration process no refunds on fees 
received will be allowed. Commission forms may be 
obtained by writing to the Division of Communications, 
P.O. Box 1197, Richmond, Virginia 23209 or by calling the 
Division of Communications at (804) 371-9420. 

5. Private pay telephone service may be provided only 
through telephone instruments registered by the Federal 
Communications Commission (FCC). 

6. Pay telephone instruments must be equipped to 
,receive incoming calls unless they are prominently marked 
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with either the words "OUTGOING CALLS ONLY", "NO 
INCOMING CALLS" or other language deemed acceptable 
by the Commission which will reasonably advise the user 
that no incoming service is available. 

7. All providers of privately owned pay telephone 
service must notify the area local exchange carrier of a 
pay telephone instrument's connection, location, pay 
telephone provider's sec registration number, and such 
other details as the local exchange company may need for 
billing purposes. Failure to provide accurate information 
could result in the instrument not being connected or 
being disconnected. 

8. Where business flat rate service is available, local 
exchange companies will furnish access lines to privately 
owned pay telephones at a flat rate not to exceed the 
private branch exchange trunk flat rate. Where available, 
local exchange companies will offer optional message rate 
and/or measured rate business service access lines to 
privately owned pay telephone providers. 

9. All pay telephone service providers must furnish local 
directory number information on their pay telephone 
instruments. End users of private pay telephones may be 
charged by the private pay telephone providers for local 
directory assistance service. The maximum local directory 
assistance charge from a private pay telephone shall be 
determined by rounding the local exchange company 
charge up to the nearest multiple of $.05. Any long 
distance directory assistance charge applied to the pay 
telephone service provider by certificated carriers may be 
passed on to the pay telephone instrument user. 

10. All pay telephone instruments must be equipped for 
dial tone first. 

11. All pay telephone instruments must provide calling 
without a charge to 911 where that number is utilized by 
emergency agencies. All pay telephone instruments must 
allow consumers to reach an operator without charge by 
dialing "Operator ("0") ". The operator whom the 
consumer reaches must provide prompt, efficient, and 
accurate emergency service to a consumer when 
requested. The Commission may require a pay telephone 
provider to route "Operator ("0")" calls to the LEC 
Operator serving the area in which the instruments of the 
pay telephone provider are located if the operator service 
whom the pay telephone provider uses does not provide 
prompt, efficient and accurate emergency service to a 
consumer when requested. 

12. The maximum rate for local calls or extended area 
calls originating from all pay telephone instruments, 
whether the call is completed coin paid, billed collect, 
billed to a credit card, or billed to a third number, may 
not exceed the rate approved for the area local exchange 
company including any operator assistance charges. 
However, a private pay telephone provider may initiate a 
proceeding before the Commission to prove that its costs 
cannot reasonably be met under the rate caps contained 
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herein. 

13. The charge for all intrastate toll calls placed from 
local exchange company, interexchange carrier, or cellular 
carrier owned pay telephone instruments shall be as 
specified in the tariffs on file with the Commission. The 
maximum charge for all intrastate, intraLATA toll calls 
placed from all privately owned pay telephone instruments 
may not exceed the approved charge for similarly rated 
calls, including any operator assistance charges, as 
specified in the area local exchange company tariff, plus a 
surcharge of $1.00. The maximum charge for all intrastate, 
interLATA toll calls placed from privately owned pay 
telephone instruments may not exceed the charge for 
similarly rated calls as specified in the tariffs of AT&T, 
plus a surcharge of $1.00. However, a private pay 
telephone provider may initiate a proceeding before the 
Commission to prove that its costs cannot reasonably be 
met under the rate caps contained herein. 

14. All pay telephone service providers must post 
consumer information and instructions on their pay 
telephone instruments as specified in the attachment to 
these rules. 

15. In providing intrastate toll service, all pay telephone 
service providers must allow dialed user access without 
charge from their pay telephone instruments to all 
operator service providers' networks through their "950", 
"800'', or "1-0-XXX-O+" numbers. Dialed user access 
without charge must also be allowed to the local exchange 
operator. In those cases where the access code "0" is 
reserved for carriers other than the local exchange 
company operator, access to the local exchange operator 
must be provided through the access code "*0". 

!6. All coin operated pay telephone instruments must 
accept any combination of nickels, dimes, and quarters for 
local and long distance calling charges. All coin operated 
pay telephone instruments must return any deposited 
amount if the call is not completed. 

17. All pay telephone service providers must assure that 
a process exists for making prompt refunds to customers. 

18. All pay telephone service providers must make all 
reasonable efforts to minimize the extent and duration of 
service interruptions. Ninety percent to one hundred 
percent (90 · 100%) of all pay telephone instruments 
which are reported as being out of service, when the 
trouble condition does not require construction work, must 
be restored to service within twenty-four (24) hours of the 
report receipt. The 24 hour clearance standard excludes 
trouble reports received on Sundays, legal holidays, and 
during emergency operating conditions. Out of service 
reports which require construction must be cleared within 
five business days of report receipt. 

19. Local exchange companies must furnish private pay 
telephone service providers who operate within their 
certificated areas a listing of all central office codes 

working in their area. In addition, the local exchange 
companies must also provide information to private pay 
telephone service providers on local and extended calling 
areas. This information must be updated by the local 
exchange companies and reissued to the private pay 
telephone service providers as central office codes are 
added or deleted and as changes occur in local calling 
and extended calling areas. If local exchange companies 
wish to charge private pay telephone providers for 
furnishing the above described information they should 
submit tariffs for Commission approval which describe 
their proposal. 

20. All pay telephone instruments must conform to the 
requirements and the timetables which are prescribed in 
the Americans with Disabilities Act. 

21. Failure to comply with the rules contained herein 
may result in appropriate action by the State Corporation 
Commission to include disconnection of pay telephone 
instruments, fines, loss of registration for private pay 
telephone providers, loss of authority to engage in the pay 
telephone business for certificated carriers, or any 
combination of these penalties which, in the judgment of 
the Commission, is necessary to protect the public interest. 
The sanctions set out in this rule are in addition to any 
remedies that may be available through the Virginia 
Public Telephone Information Act. 

22. If it finds that the action is consistent with the 
public interest, the Commission may exempt a pay 
telephone provider from some or all of the rules contained 
herein. 

ATTACHMENT TO COMMISSION RULES FOR PAY 
TELEPHONE SERVICE AND INSTRUMENTS 

Rule No. 14 requires that all pay telephone service 
providers must post consumer information and instructions 
on their pay telephone instruments as specified in this 
attachment. Pay telephone instruction cards must contain, 
at a minimum, the following information: 

!. Clear operating instructions. 

2. Physical address and phone number of the pay 
telephone instrument. 

3. Ownership of the instrument, including the owner's 
name, address, and contact telephone number. 

4. Procedures for repair, refunds, and billing disputes, 
including specific contact telephone numbers for 
24-hour contact service. 

5. Instructions on how to contact both local and long 
distance directory assistance. 

6. Prominent instructions specifying how to reach the 
local exchange operator. 

Virginia Register of Regulations 

1880 



7. Clear and prominent instructions on how pay 
telephone users may reach emergency agencies. These 
instructions shall refer to "911" where that code is in 
use as a locality's emergency agency contact number. 
Where "911" is not in use, the instructions must 
specify that the desired emergency agency's telephone 
number be called or dial "0" for emergency 
assistance. 

8. If the pay telephone instrument is not equipped to 
receive incoming calls, prominent instructions which 
read "OUTGOING CALLS ONLY", "NO INCOMING 
CALLS", or other language deemed acceptable by the 
Commission which will reasonably advise the user that 
no incoming service is available must be posted. 

9. Instructions on how to reach a 
instrument user's preferred long 
interexchange carrier. 

pay telephone 
distance or 

10. The identity of the company normally making the 
charge for any intrastate long distance or local 
operator assisted call not handled by the local 
exchange company operator. 

II. A conspicuous notice stating "For long distance 
rates, dial... ... ". The listed number shall be toll free to 
the pay telephone instrument user and shall connect 
the user to the company normally making the charge 
for any intrastate long distance or local operator 
assisted call originating from the pay telephone 
instrument. The party to whom the pay telephone 
instrument user is connected shall be able to quote a 
specific rate for each call upon inquiry. 

12. Any and all other notices or information required 
by the Virginia Public Telephone Information Act 
(VPTIA). 

.................................................... Appendix B 

TELEPHONE COMPANIES IN VIRGINIA 

Amelia Telephone Corporation 
Mr. Bruce H. Mottern, Director 
State Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933-0995 

Amelia Telephone Corporation 
Mr. Raymond L. Eckels, Manager 
P. 0. Box 76 
Amelia, Virginia 23002 

Buggs Island Telephone Cooperative 
Mr. M. Dale Tetterton, Jr., Manager 
P. 0. Box 129 
Bracey, Virginia 23919 

Burke's Garden Telephone Exchange 
11s. Sue B. Moss, President 
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P. 0. Box 428 
Burke's Garden, Virginia 24608 

Central Telephone Company of Virginia 
Mr. Martin H. Bocock 
Vice President and General Manager 
P. 0. Box 6788 
Charlottesville, Virginia 22906 

Chesapeake & Potomac Telephone Company 
Mr. Hugh R. Stallard, President 
and Chief Executive Officer 
600 East Main Street 
P.O. Box 27241 
Richmond, Virginia 23261 

Citizens Telephone Cooperative 
Mr. James R. Newell, Manager 
Oxford Street 
P. 0. Box 137 
Floyd, Virginia 24091 

Clifton Forge-Waynesboro Telephone Company 
Mr. James S. Quarforth, President 
P. 0. Box 1990 
Waynesboro, Virginia 22980-1990 

Conte! of Virginia, Inc. 
Mr. Edward J. Weise, President 
9380 Walnut Grove Road 
P. 0. Box 900 
Mechanicsville, Virginia 23111-0900 

GTE South 
Mr. Thomas R. Parker 
Associate General Counsel 
Law Department 
P.O. Box 110 - Mail Code: 7 
Tampa, Florida 33601-0110 

Highland Telephone Cooperative 
Mr. Elmer E. Halterman, General Manager 
P.O. Box 340 
Monterey, Virginia 24465 

Mountain Grove-Williamsville 
Telephone Company 
Mr. L. Ronald Smith 
President/General Manager 
P. 0. Box 105 
Williamsville, Virginia 24487 

New Castle Telephone Company 
Mr. Bruce H. Mottern, Director 
State Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933-0995 

New Hope Telephone Company 
Mr. K. L. Chapman, Jr., President 
P. 0. Box 38 
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New Hope, Virginia 24469 

North River Telephone Cooperative 
Mr. w. Richard Fleming, Manager 
P. 0. Box 236, Route 257 
Mt. Crawford, Virginia 22841·0236 

Pembroke Telephone Cooperative 
Mr. Stanley G. Cumbee, General Manager 
P. 0. Box 549 
Pembroke, Virginia 24136-0549 

Peoples Mutual Telephone Company, Inc. 
Mr. E. B. Fitzgerald, Jr. 
President & General Manager 
P. 0. Box 367 
Gretna, Virginia 24557 

Roanoke & Botetourt Telephone Company 
Mr. Allen Layman, President 
Daleville, Virginia 24083 

Scott County Telephone Cooperative 
Mr. James W. McConnell, Manager 
P. 0. Box 487 
Gate City, Virginia 24251 

Shenandoah Telephone Company 
Mr. Christopher E. French 
President 
P. 0. Box 459 
Edinburg, Virginia 22824 

United Telephone-Southeast, Inc. 
Mr. H. John Brooks 
Vice President & General Manager 
112 Sixth Street, P. 0. Box 699 
Bristol, Tennessee 37620 

Virginia Telephone Company 
Mr. Bruce H. Mottern, Director 
Stale Regulatory Affairs 
P.O. Box 22995 
Knoxville, Tennessee 37933·0995 

Government & Industry Relations 
P.O. Box 6788 
Charlottesville, Virginia 22903 

Citizens Telephone Cooperative 
Mr. James R. Newell, Manager 
Oxford Street 
P.O. Box 137 
Floyd, Virginia 24091 

Metromedia Communications Corporation 
d/b/a LDDS Metromedia Communications 
Mr. Joseph Kahl, Manager 
Regulatory Affairs 
One Meadowlands Plaza 
East Rutherford, New Jersey 07073 

Conte! of Virginia, Inc. 
Mr. Stephen Spencer 
1108 East Main Street, Suite ll 08 
Richmond, Virginia 23219 

Institutional Communications Company Virginia 
Ms. Dee Kindel 
8100 Boone Boulevard, Suite 500 
Vienna, Virginia 22182 

MCI Telecommunications Corp. of Virginia 
Robert C. Lopardo 
Senior Attorney 
1133 19th Street, N.W., lith Floor 
Washington, D.C. 20036 

R&B Network, Inc. 
Mr. Allen Layman, Executive Vice President 
P. 0. Box 174 
Daleville, Virginia 24083 
Scott County Telephone Cooperative 
Mr. James W. McConnell, Manager 
P.O. Box 487 
Gate City, Virginia 24251 

Shenandoah Telephone Company 
Mr. Christopher E. French 
President & General Manager 

.................................................... Appendix C P. 0. Box 459 

INTER-EXCHANGE CARRIERS 

AT&T Communications of Virginia 
Ms. Wilma R. McCarey, General Attorney 
3033 Chain Bridge Road, Room 3D 
Oakton, Virginia 22185-0001 

CF·W Network Inc. 
Mr. James S. Quarforth, President 
P. 0. Box 1990 
Waynesboro, Virginia 22980-1990 

Central Telephone Company of Virginia 
Mr. James W. Spradlin, III 

Edinburg, Virginia 22824 

SouthernNet of Va., Inc. 
Peter H. Reynolds, Director 
780 Douglas Road, Suite 800 
Atlanta, Georgia 30342 

TDX Systems, Inc. 
Mr. Charles A. Tievsky, Manager 
Legal and Regnlatory Affairs 
1919 Gallows Road 
Vienna, Virginia 22180 

Sprint Communications of Virginia, Inc. 
Mr. Kenneth Prohoniak 
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Staff Director, Regulatory Affairs 
1850 "M" Street, N.W. Suite 110 
Washington, DC 20036 

Wille! of Virginia 
Brad E. Mutschelknaus, Esquire 
Wiley, Rein and Fielding 
1776 K Street, N.W. 
Washington, DC 20006 

Mr. Richard D. Gary 
Hunton & Williams 
Virginia MetroTel, Inc. 
Riverfront Plaza 
East Tower 
951 East Byrd Street 
Richmond, Virginia 23219-4074 

................................................. APPENDIX D 

CELLULAR TELEPHONE COMPANIES 

Blue Ridge Cellular, Inc. 
Mr. George L. Lyon, Jr. 
Lukas, McGowan, Nace & Gutierrez 
1819 H Street, N.W. 
Seventh Floor 
Washington, D. C. 20006 

Centel Cellular Company of Charlottesville 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Centel Cellular Company of Danville 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
8725 Higgins Road, Suite 650 
Chicago, IL 6063! 

Centel Cellular Company of Lynchburg 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
8725 Higgins Road, Suite 650 
Chicago, IL 60631 

Centel Cellular Company of Virginia 
Virginia RSA's 4, 6, 7, 9, ll 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Centel Cellular Company of Virginia 
Virginia RSA 8 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
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8725 Higgins Road 
Chicago, Illinois 60631 

Century Roanoke Cellular Corp. 
d/b/a Cellular One 
C. Thomas Green, Ill, Esquire 
Hirschler, Fleischer, Weinberg, Cox & Allen 
Main Street Centre 
629 East Main Street 
P. 0. Box lQ 
Richmond, Virginia 23202 

Charlottesville Cellular Partnership 
d/b/a Cellular One 
Mr. C. Thomas, Green, III 
Hirschler, Fleischer, Weinberg, Cox & Allen 
629 East Main Street 
P. 0. Box lQ 
Richmond, Virginia 23202 

Conte! Cellular of Richmond, Inc. 
Roanoke Area 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Conte! Cellular of Richmond, Inc. 
Buckingham Area 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Conte! Cellular of Tennessee, Inc. 
Mr. Richard D. Gary 
Hunton & Williams 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 

Danville Cellular Telephone Company 
Limited Partnership 
Mr. George L. Lyon, Jr., 
Lukas, McGowan, Nace & Gutierrez 
1819 H Street, N.W. 
Seventh Floor 
Washington, D. C. 20006 

JMW, Inc. 
Mr. Richard D. Gary 
Hunton & Williams 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 

Lynchburg Cellular Joint Venture 
Mr. C. Thomas, Green, III 
Hirschler, Fleischer, Weinberg, Cox & Allen 
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629 East Main Street 
P. 0. Box IQ 
Richmond, Virginia 23202 

Petersburg Cellular Partoership 
C. Thomas Green, III, Esquire 
Hirschler, Fleischer, Weinberg, Cox & Allen 
Main Street Centre 
629 East Main Street 
P. 0. Box IQ 
Richmond, Virginia 23202 

Mr. George Hatter, General Manager 
RCTC Wholesale Company 
9211 Arboretum Parkway, Suite 500 
Richmond, Virginia 23236 

SDK Enterprises 
Philip F. Abraham, Esquire 
Hazel & Thomas 
411 East Franklin Street, Suite 600 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Southwestern Bell Mobile Systems, Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Suburban Cellular Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Telespectrum of Virginia, Inc. 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia Cellular, Inc. 
Steven W. Pearson, Esquire 
Hazel & Thomas 
411 East Franklin Street 
P. 0. Box 3-K 
Richmond, Virginia 23206 

Virginia RSA 1 Limited Partnership 
Mrs. Lorraine Mockus Buerger 
External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia RSA 2 Limited Partnership 
Mrs. Lorraine Mockus Buerger 

External Affairs Manager 
O'Hara Plaza 
8725 Higgins Road 
Chicago, Illinois 60631 

Virginia RSA 3 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA 4 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA # 4, Inc. 
Eric M. Page, Esquire 
Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia RSA 5 Limited Partnership 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia RSA # 5, Inc. 
Eric M. Page, Esquire 
Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia RSA 6 Cellular Limited Partnership 
Mr. Carl A. Rosberg 
Senior Vice President-Operations 
401 Spring Lane, Suite 300 
P. 0. Box 1990 
Waynesboro, Virginia 22980-1990 

Virginia RSA # 7, Inc. 
Eric M. Page, Esquire 
Thorsen, Page & Marchant 
316 West Broad Street 
Richmond, Virginia 23220 

Virginia I 0 RSA Limited Partnership 
Mr. Christopher French 
124 South Main Street 
Edinburg, Virginia 22824 

Virginia Cellular Limited Partnership 
Norfolk/Newport News Areas 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
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951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership 
Richmond and Petersburg Areas 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 8 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 9 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA II 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Cellular Limited Partnership RSA 12 
Mr. Richard D. Gary 
Hunton & Williams 
River Front Plaza, East Tower 
951 E. Byrd Street 
Richmond, Virginia 23219 

Virginia Metronet Inc. 
Edward Flippen, Esquire 
Mays & Valentine 
Sovran Center 
Ill! East Main Street 
P. 0. Box 1122 
Richmond, Virginia 23208 

Washington D.C. SMSA Limited Partnership 
Bell Atlantic Mobile Systems 
Mr. Thomas C. Blum, Director 
External Affairs 
180 Washington Valley Road 
Bedminster, New Jersey 07921 

VA.R. Doc. No. R94-310; Filed December 6, 1993, 2:34 p.m. 
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MARINE RESOURCES COMMISSION 

NOTICE: The Marine Resources Commission is exempted 
from the Administrative Process Act (§ 9-6.14:4.1 of the 
Code of Virginia); however, it is required by § 9-6.14:22 B 
to publish all final regulations. 

Title Qf Regulation: VR 450-01-0034. Pertaining to the 
Taking of Striped Bass. 

Statutory Authority: § 28.2-201 of the Code of Virginia. 

Effective Date: July 1, 1993. 

Preamble: 

This regulation establishes a limited commercial and 
recreational fishery for striped bass in Virginia. The 
purpose of this regulation is to provide for a 
transitional fishery and to ensure the continued 
recovery of the Chesapeake Bay stocks of striped bass. 
These changes comply with the recommendations of 
the Interstate Fishery Management Plan for Striped 
Bass. 

VR 450-01-0034. Pertaining to the Taking of Striped Bass. 

§ 1. Authority, prior regulations, effective date. 

A. This regulation is promulgated pursuant to the 
authority contained in § f ~ 28.1 48.1 aoo ~ 
28.2-201 of the Code of Virginia. 

B. This regulation amends previous regulation VR 
450-01-0034, Periaining to the Taking of Striped Bass, 
which was promulgated and made effective on July 6, 
lOOl- September 1, 1992 . 

c. The effective date of this regulation is Se~temaer ±-; 
~ July 1, 1993 . 

§ 2. Purpose. 

The purpose of this regulation is to provide for the 
continued recovery of Virginia's striped bass stocks. 

The provisions pertaining to aquaculture serve to prevent 
escapement of cultured hybrid striped bass into the natural 
environment and to minimize the impact of cultured fish 
in the market place on the enforcement of other 
provisions in this regulation. 

§ 3. Definitions. 

A. Striped bass - any fish of the species Morone saxatilis 
including any hybrid striped bass. 

B. Spawning rivers - the James, Pamunkey, Mattaponi 
and Rappahannock Rivers including all their tributaries. 

C. Spawning reaches - sections within the spawning 

rivers as follows: 

l. James River: From a line connecting Dancing Point 
and New Sunken Meadow Creek upstream to a line 
connecting City Point and Packs Point; 

2. Pamunkey River: From the Route 33 bridge at West 
Point upstream to a line connecting Liberty Hall and 
the opposite shore; 

3. Mattaponi River: From the Route 33 bridge at West 
Point upstream to the Route 360 bridge at Aylett; 

4. Rappahannock River: From the Route 360 bridge at 
Tappahannock upstream to the Route 3 bridge at 
Fredericksburg. 

§ 4. Commercial fishing, recreational fishing, and 
marketing seasons. 

A. Except as provided in § 7 of this regulation, the 
open-commercial fishing seasons for striped bass in 
Virginia tidal waters shall be as specified below: 

1. For pound nets, gill nets and haul seines, from 
Oeteeer ~ September 15, 1993 through 
Nsvember ;!4, ~ December 31, 1993 . 

2. For fyke nets, from March I, ~ 1994 , through 
March 31, ~ 1994 . 

B. The open recreational fishing seasons, including 
fishing from charter boats and vessels, for striped bass in 
Virginia tidal waters shall be Oeteaer w, -, tbretiglt 
Oetaaer ;!4, -, aoo Navemaer ~ -, tbretiglt 
Beeember H. l99;! Thursday, Friday, Saturday, and 
Sunday of each week during the period beginning October 
28, 1993, and ending on December 19, 1993 . 

C. It shall be unlawful for any person to take or catch 
any striped bass from the tidal waters of Virginia other 
than during the applicable open fishing season as specified 
in paragraphs A and B above, or as modified by § 7 of 
this regulation. 

D. It shall be lawful for any person to possess striped 
bass, including striped bass taken from waters other than 
Virginia tidal waters, at any time, under the following 
conditions. 

1. The striped bass shall have been harvested legally 
in Virginia or another jurisdiction. 

2. The striped bass shall be within the lawful 
minimum and maximum size limits as specified in § 5 
of this regulation. 

3. After Septemaer 'I, -, All striped bass in the 
possession of any person for the purpose of sale, must 
be identified with a tamper evident sealed tag made 
of plastic, nylon or metal that has been approved and 
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issued by the appropriate authority in the jurisdiction 
of origin. Whole striped bass shall have tags attached 
directly to the fish as required by the jurisdiction of 
origin. Processed or filleted striped bass must be 
accompanied by the tags removed from the fish when 
processed. 

4. When the striped bass are in the possession of any 
person other than the original harvester, lor the 
purpose of resale, the striped bass shall be 
accompanied by a bill of sale which shall include the 
name of the seller, the permit or license number of 
the seller if such permit or license is required in the 
jurisdiction of origin, the date of sale, the pounds of 
striped bass in possession, the location of catch and 
the gear type used to harvest the striped bass. 

§ 5. Minimum and maximum size limits, alteration 
prohibited, total length determination. 

A. It shall be unlawful for any person to possess any 
striped bass measuring less tban 18 inches, total length. 

B. lt shall be unlawful for any person to possess any 
striped bass taken from the Territorial Sea measuring less 
than 28 inches, total length. 

C. It shall be unlawful for any person to possess any 
striped bass measuring greater than 36 inches , total 
length , except that during the open recreational season 
any recreational hook and line fisherman may catch and 
retain one striped bass 48 inches or greater per day . 

D. It shall be unlawful for any person, while aboard any 
boat or vessel or while fishing from shore or pier, to alter 
any striped bass or to possess any altered striped bass 
such tbat its total length cannot be determined. 

E. Total length shall be measured in a straight line 
from the tip of tbe nose of the striped bass to the tip of 
its tail. 

§ 6. Gear restrictions. 

A. During the period April 1 to May 31, of each year, 
both dates inclusive, a person may not set or fish any 
anchored or staked gill net within the spawning reaches. 
Drift (float) gill nets may be set or fished within the 
spawning reaches during this time period, but the 
fishermen must remain with such net while that net is in 
the fishing position and shall return all striped bass to the 
water immediately. 

B. !flie miaimum ""*"> sire al aey gill fief ~!Sed fa!' llle 
l>aResl al slfijled !>ass sfta!l lle H¥e iftelles, s!retel>e<l 
measuFe. It shall be unlawful for any person to spear, to 
gaff or attempt to spear or gaff any striped bass, at any 
time. 

C. PeFsans utili•iBg a ¥eSSe! &f Ileal itt llle l>aResl al 

'effipetl !>ass by gill "'* - lle - "' H\00 !eet al gill-
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fief per - It shall be unlawful to place, set, or fish 
any gill net within 300 feet of any bridge or pier during 
the recreational open season specified in § 4 B. 

Do It sfta!l lle UHiaw!ul fa!' aey l""'f*'i' uti!i•iag a ¥eSSe! 
&f - 16 l>af¥es! !lsi> by gill ae! 16 - 6ft -. 
pessess &f !aft!! slfijled !>ass itt a ¥eSSe! e~uippe<l wHit 
mare !Ilea H\00 !eet al gill He!, &f fief wHit ""*"> sire al 
l€ss !Ilea H¥e iftelles siFelehe<l meas~Fe. 

&. It sfta!l be aslaw!al fa!' aey l""'f*'i' 16 -. !a gaH 
6f &l!emjl! 16 91>00" &f ga# lillY slfijled -. at lillY -. 

§ 7. Commercial harvest quotas. 

A. During the open fishing seasons it shall be unlawful 
to harvest striped bass for commercial purposes by any 
method other than by gill net, pound net, haul seine, 6f 

fyke net , or commercial hook-and-line . The harvest of 
striped bass by any person using a gill net, pound net, 
haul seine, &f fyke net , or commercial hook-and-line shall 
be presumed to be for commercial purposes and the 
amounts of such harvest shall be summed to the total 
allowable level of commercial harvest. 

B. During the legal commercial harvest seasons of any 
calendar year, the total allowable sum of commercial 
harvest of striped bass by all legal harvest methods shall 
be 211,000 pounds of whole fish. At such lime as the total 
harvest of striped bass reaches 211,000 pounds it shall be 
unlawful for any person to take, catch or land any striped 
bass by any method for commercial purposes. 

C. Bl!flftg llle OelobeF 2&, m, ll>fflllglt ~IO'Jeffiber ;!+, 
m, gill fief seasat>; The total allowable level of 
commercial striped bass harvest by gill net shall be a9,il6'1-
147,700 pounds of whole fish. At such time as harvest of 
striped bass by gill net totals ~ 147,700 pounds, it 
shall be unlawful for any person to take, catch or land 
any striped bass by gill net. 

D. The total allowable level of commercial striped bass 
harvest by pound net shall be 52,750 pounds of whole fish. 
At such time as the harvest of striped bass by pound net 
totals 52,750 pounds, it shall be unlawful lor any person to 
take or land any striped bass by pound net. 

E. The total allowable level of commercial striped bass 
harvest by haul seine shall be 6,330 pounds of whole fish. 
At such time as the harvest of striped bass by haul seine 
totals 6,330 pounds, it shall be unlawful for any person to 
take or land any striped bass by haul seine. 

F. The total allowable level of commercial striped bass 
harvest for fyke net during the l.-993 1994 season shall be 
4,220 pounds of whole fish. At such time as the harvest of 
striped bass by fyke net totals 4,220 pounds it shall be 
unlawful for any person to take, catch, or land any striped 
bass by fyke net. 

G. In the event that the harvest of striped bass by any 
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single commercial gear exceeds its harvest level provided 
for in the preceding paragraphs such that the total 
allowable level of commercial harvest reaches or exceeds 
211,000 pounds, during any calendar year, then all 
commercial harvest of striped bass shall cease. Such 
cessation of fishing shall apply to all gears even in the 
event other single gear quotas are not reached. 

§ 8. Recreational gear limitation, Bag limit, sale of 
recreational catch. 

A. It shall be unlawful for any person to take or to 
catch striped bass for recreational purposes with any gear 
other than a hook-and-line, rod-and-reel or hand line. 

B. It shall be unlawful for any person using recreational 
hook-and-line, rod-and-reel, or hand-line to take and 
possess from Virginia tidal waters more than two striped 
bass per day only one of which may equal or exceed 48 
inches in length . Any striped bass taken after the bag 
limit of two fish has been reached shall be returned to 
the water immediately. 

C. When fishing from any boat or vessel, the daily bag 
limit shall be equal to the number of licensed persons on 
board the boat or vessel multiplied by two. Retention of 
the legal number of striped bass is the responsibility of 
the vessel captain or owner. 

D. It shall be unlawful for any licensed recreational 
fisherman to possess more than one striped bass 48 inches 
or greater in length at any time. 

Bo E. It shall be unlawful for any person to sell, offer 
for sale, trade or barter any striped bass taken by 
recreational hook-and-line, rod-and-reel, or hand line. This 
no sale provision shall not apply to persons possessing a 
commercial hook-and-line license that meet the other 
requirements of this regulation. 

§ 9. Individual commercial catc)l limits and mandatory 
tagging. 

A. It shall be unlawful to land, or bring to shore, any 
commercially caught striped bass that has not been 
marked by the fishermen with a tamper evident, 
numbered tag provided by the Marine Resources 
Commission. Upon capture, tags shall be passed through 
the mouth of the fish and one gill opening; interlocking 
ends of the tag shall then be connected such that the tag 
may only be removed by breaking. 

B. For each of the commercial gear types, tags will be 
issued in equal amounts by the Marine Resources 
Commission to eligible fishermen, permitted as described 
in § 10 of this regulation, according to the available. quotas 
described in § 7 of this regulation, and the estimated 
average weight of the striped bass caught. 

C. If individual tag allocations exceed 30 tags per 
permittee, the tags will be distributed to permittees in two 

allotments. One-half of the tag allotment will be given to 
the fisherman prior to the start of the commercial season. 
The secand half of the tag allotment, adjusted for average 
weight, if necessary, will be given to the fisherman after 
the fisherman has harvested all fish allowed by the initial 
tag allotment and has submitted to the commission a catch 
report detailing the weight of that harvest, the location of 
the harvest, and the amount af hours ar days fished. 
Distribution of the second allotment of tags will be made 
no earlier than one week after the beginning of the 
commercial season to allow for verification of average fish 
weight. 

D. Tags will be sequentially numbered and will only be 
valid for use by the fisherman to which the tags were 
allatted. It shall be unlawful for any person to transfer an 
unused tag to another individual, or to attach a tag he has 
not been allotted to a striped bass in the manner 
described in paragraphs A and B above. 

E. Any attempt to alter a tag for the purpose of reuse 
shall constitute a violation of this regulation. 

§ 10. Permits and reports. 

A. It shall be unlawful for any commercial harvester, to 
take or attempt to take, striped bass without first having 
obtained a permit from the Marine Resources Commission 
or its agent. Permits will only be issued to commercial 
fishermen meeting the follawing conditions: 

l. Fishermen shall apply for permits - Se~temller 
l-.3&; l!l9i! by August 16, 1993, to be eligible to fish 
during the fall seasan l!l9i! 1993 , and must apply for 
permits from January 4-29, l99a 1994, to be eligible to 
fish during the spring l99a 1994 fyke net fishery. 
Applications outside of these time periods will not be 
accepted. Completed permit applications and 
supporting documents may be hand delivered or 
mailed to the Marine Resources Commission, 2600 
Washington Avenue, P.O. Box 756, Newport News, 
Virginia 23607. Complete applications must be received 
6F j>eS! !~~afire<~ at the commission no later than 5 
p.m. on the last day of the respective application 
periods. 

2. Fishermen may apply only for a permit for a single 
type of commercial gear within a calendar year. 

3. A copy of a valid gear license as required by Title 
:!8± 28.2 of the Code of Virginia, corresponding to the 
type of gear being applied for, must be presented at 
the time of application for the permit. 

4. Applicants shall have held a valid striped bass 
commercial gear permit in 1990 or 1991. 

5. Applicants shall have reported striped bass fishing 
activity in accordance with 1990 , lffi<l 1991 , and 1992 
striped bass regulations. 
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6. Applicants shall provide valid state or federal 
income tax forms 6f a Retarized statement eertifyiRg 
!!>at greater tl>aft (Form 1040 and Schedule 3, if 
applicable) to demonstrate that greater than 50% of 
their earned income for the previous year was derived 
from commercial fishing. Additional documentation of 
income shall be provided by the applicant upon 
request by personnel from the Marine Resources 
Commission. 

B. The commission may grant exceptions to the limited 
entry criteria listed above based on hardship. Any person 
requesting an exception shall provide in writing an 
explanation of their hardship and all'pertinent information 
relating to the criteria in subsection A of this section. All 
exception requests must be received at the commission 
according to the application deadlines specified in 
subdivision A 1. 

&. C. It shall be unlawful to fish for striped bass from a 
charter boat or charter vessel taking hook and line 
fishermen for hire, unless the captain of the boat has 
obtained a permit from the Marine Resources Commission 
and is the holder of a Coast Guard charter license. 

&. D. It shall be unlawful for any person to purchase 
striped bass from a commercial harvester for the purpose 
of resale without first obtaining a permit from the Marine 
Resources Commission. 

&. E. Possession of a striped bass permit shall authorize 
Marine Resources Commission personnel or their designees 
to inspect, measure, weigh, and take biological samples of 
the striped bass catch. 

&. F. In addition to the reporting requirements described 
in § 9 C of this regulation, all commercial harvesters of 
striped bass shall report to the Marine Resources 
Commission on forms provided by the commission all 
quantities of striped bass harvested, the gear utilized to 
harvest, the water body fished, and the amount of hours 
or days fished. 

I. Seasonal reports shall cover the specified season. 

2. All seasonal reports shall be forwarded to the 
commission immediately and shall be postmarked no 
later than the first Wednesday immediately following 
the last day of the season described in the report. 

3. Any tags issued as described in § 9 of this 
regulation and not used by the fisherman shall be 
returned to the commission with the seasonal report. 

Fo G. All buyers of striped bass from commercial 
harvesters shall verbally report to the Marine Resources 
Commission on a daily basis the quantities of striped bass 
purchased, the permit number of the harvesters selling the 
fish and the gear utilized by the harvesters. Written 
reports of daily purchases and sales for each commercial 
'ishing season shall be forwarded to the commission no 
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later than the first Wednesday immediately following the 
last day of each open season. 

tr. H. Charter boat captains shall report to the Marine 
Resources Commission on forms provided by the 
commission all daily quantities of striped bass caught and 
harvested and daily fishing hours by themselves or their 
customers, respectively, at the end of the open fishing 
season. Written reports shall be forwarded to the 
commission immediately at the e!!d 6f the seasoo llft<l 
shall be fles!marl<ed oo la!eF tl>aft Ileeember l9; l-9W. no 
later than the first Wednesday following the last day of 
the open season. 

&. I. Failure of any person permitted to harvest, buy or 
sell striped bass, to submit the required written or oral 
report for any fishing day shall constitute a violation of 
this regulation. 

1-o J. Permits must be in the possession of the permittee 
while harvesting, selling, or possessing striped bass. Failure 
to possess the appropriate permit shall constitute a 
violation of this regulation. 

§ 11. Aquaculture of striped bass and hybrid striped bass. 

A. Permit required. 

It shall be unlawful for any person, firm, or corporation 
to operate an aquaculture facility without first obtaining a 
permit from the Marine Resources Commission. Such 
permit shall authorize the purchase, possession, sale, and 
transportation of striped bass or hybrid striped bass in 
accordance with the other rules contained in this section. 

B. Application for and term of permit. 

The application for a striped bass aquaculture facility 
shall state the name and address of the applicant, the type 
and location of the facility, type of water supply, location 
of nearest tidal waters or tributaries to tidal water, and an 
estimate of production capacity. All aquaculture permits 
shall expire on December 31 of the year of issue and are 
not transferable. Permits shall be automatically renewed 
by the Marine Resources Commission provided no 
structural changes in the facility have been made, the 
facility has been adequately maintained, and the permittee 
has complied with all of the provisions of this regulation. 
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C. Display of permit. 

1. The original of each permit shall be maintained 
and prominently displayed at the aquaculture facility 
described therein. 

2. A copy of such permit may be used as evidence of 
authorization to transport striped bass or hybrid 
striped bass to sell the fish away from the permitted 
facility under the conditions imposed in subsection G 
in this section. 
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D. Water supply; outfall; prevention of entry and 
escapement. 

1. A striped bass or hybrid striped bass aquaculture 
facility may consist of one or more ponds. artificial 
impoundments, closed recirculating systems or a 
combination of the above. 

2. No pond or impoundment used for striped bass or 
hybrid striped bass aquaculture may be constructed or 
situated on a natural water course that originates 
beyond the boundaries of private land upon which the 
pond or impoundment is located. 

3. There shall be no direct and unscreened discharge 
from any facility to any natural watercourse. Except 
as provided in subdivision 4 below, outfall from any 
pond or impoundment shall be processed according to 
one of the following systems: 

a. The outfall shall pass over a dry ground 
percolation system in which ground absorption of 
the water is sufficient to prevent the formation of a 
watercourse which is capable of reaching any 
natural watercourse. The outfall shall pass through a 
screened filter box prior to entering the percolation 
area. 

b. The outfall shall pass through a chlorination 
process and retention pond for dechlorination. The 
outfall shall pass through a filter box prior to 
entering the chlorination system. Such facilities must 
also comply with regulations of the State Water 
Control Board. 

4. If the outfall from an aquaculture facility may not 
conform to the systems described in subdivision 3 a or 
subdivision 3 b, above, then all of the following 
conditions shall be required: 

a. The aquaculture of striped bass or hybrid striped 
bass shall be restricted to the use of cage culture. 
Such cages shall be constructed of a vinyl coated 
wire or high density polyethylene mesh material 
sufficient in size to retain the fish and all cages 
must be securely anchored to prevent capsizing. 
Covers shall be required on all cages. 

b. The outfall from the pond or impoundment shall 
pass through a screened filter box. Such filter box 
shall be constructed of a mesh material sufficient in 
size to retain the fish and shall be maintained free 
of debris and in workable condition at all times. 

c. The outfall from the screened filter box shall 
pass into a containment basin lined and filled with 
quarry rock or other suitable material to prevent 
the escapement of the fish from the basin. 

5. Those facilities utilizing embankment ponds shall 
maintain sufficient freeboard above the spillway to 

prevent overflow. 

E. Acquisition of fish, fingerlings, fry, and eggs. 

Striped bass or hybrid striped bass fingerlings, fry, or 
eggs, may be obtained only from state permitted fish 
dealers and must be certified by the seller as striped bass 
or hybrid striped bass having a disease·free status. Each 
purchase or acquisition of striped bass or hybrid striped 
bass must be accompanied by a receipt or other written 
evidence showing the date, source, species, quantity of the 
acquisition and its destination. Such receipt must be in the 
possession of the permittee prior to transportation of such 
fish, fingerlings, fry, or eggs to the permitted facility. All 
such receipts shall be retained as part of the permittee's 
records. The harvesting of striped bass from the tidal 
waters of Virginia for the purpose of artificially spawning 
in a permitted aquaculture facility shall comply with an of 
the provisions of this regulation and state law including 
minimum size limits, maximum size limits, and closed 
harvesting seasons and areas. 

F. Inspection of facilities. 

1. Inspection. Agents of the Marine Resources 
Commission and the Department of Game and Inland 
Fisheries are authorized to make periodic inspection 
of the facilities and the stock of each operation 
permitted under this section. Every person engaged in 
the business of striped bass aquaculture shall permi 
such inspection at any reasonable time. 

2. Diseased fish. No person permitted under this 
section shall maintain in the permitted facility any 
fish which shows evidence of any contagious disease 
listed in the then current list by the United States 
Fish and Wildlife Services as "certifiable diseases" 
except for the period required for application of 
standard treatment procedures or for approved 
disposition. 

3. Disposition. No person permitted under this section 
shall sell or otherwise transfer possession of any 
striped bass or hybrid striped bass which shows 
evidence of a "certifiable disease" to any person, 
except that such transfer may be made to a fish 
pathologist for examination and diagnosis. 

G. Sale of fish. 

All striped bass or hybrid striped bass except fingerlings, 
fry, and eggs, which are the product of an aquaculture 
facility permitted under this section shall be packaged 
with a printed label bearing the name, address, and 
permit number of the aquaculture facility. When so 
packaged and labelled such fish may be transported and 
sold at retail or at wholesale for commercial distribution 
through normal channels of trade until reaching the 
ultimate consumer. Every such sale must be accompanied 
by a receipt showing the date of sale, the name, addresc 
and permit number of the aquaculture facility, th• 
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numbers and species of fish sold, and the name of the 
purchaser. Each subsequent resale must be accompanied 
by a receipt clearly identifying the seller by name and 
address, showing the number and species of the fish sold, 
the date sold, the permit number of the aquaculture 
facility and, if the sale is to other than the ultimate 
consumer, the name and address of the purchaser. The 
purchaser in possession of such fish must exhibit the 
receipt on demand of any law-enforcement officer. A 
duplicate copy of each such receipt must be retained for 
one year by the seller as part of the records of each 
transaction. 

H. Records. 

Each permitted aquaculture facility operator shall 
maintain a chronological file of the receipts or copies 
thereof showing the dates and sources of acquisitions of 
striped bass or hybrid striped bass and quantities thereof, 
and a chronological file of copies of the receipts of his 
sales required under subsection G of this section. Such 
records shall be segregated as to each permit year, shall 
be made available for inspection by any authorized agent 
of the Marine Resources Commission or Department of 
Game and Inland Fisheries, and shall be retained for at 
least one year following the close of the permit year to 
which they pertain. 

I. Revocation and nonrenewal of permit. 

In addition to the penalties prescribed by law, any 
violation of § 11 shall be grounds for revocation or 
suspension of the permit for the aquaculture facility for 
the balance of the permit year. No person whose permit 
has been revoked shall be eligible to apply for an 
aquaculture facility permit for a period of two years after 
the date of such revocation. 

J. Importation of striped bass for the consumer market. 

Striped bass or hybrid striped bass which are the 
product of an approved and state permitted aquaculture 
facility in another state may be imported into Virginia for 
the consumer market. Such fish shall be packaged and 
labelled in accordance with the provisions contained in 
subsection G of this section. Any sale of such fish also 
shall be accompanied by receipts as described in 
subsection G of this section. 

K. Release of live fish. 

Under no circumstance shall striped bass or hybrid 
striped bass which are the product of an aquaculture 
facility located within or outside the Commonwealth of 
Virginia be placed into the waters of the Commonwealth 
without first having notified the commission and having 
received written permission from the commissioner. 

§ 12. Penalty. 

·; A. As set forth in § ~ 28.2-903 of the Code of 
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Marine Resources Commission 

Virginia, any person, firm, or corporation violating any 
provision of this regulation shall be guilty of a Class l- 3 
misdemeanor. 

B. Any person failing to submit any catch report as 
specified in §§ 9 and 10 of this regulation shall be 
prohibited from taking striped bass in the following 
calendar year. 

VA.R. Doc. No. R94-311; Filed December 7, 1993, 3:20 p.m. 
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GOVERNOR 

GOVERNOR'S COMMENTS ON PROPOSED 
REGULATIONS 

(Required by § 9-6.12:9.1 of the Code ol Virginia) 

BOARD FOR AUCTIONEERS 

Title of Regulation: VR 150-01-l. Public Participation 
Guidelines (REPEAL). 

Title of Regulation: VR 150-0l-1:1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to !be initial draft of these regulations. 
However, my final approval will be contingent upon a 
review of the public's comments. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-316; Filed December 2, 1993, 2:51 p.m. 

BOARD OF HISTORIC RESOURCES 

Title of Regulation: VR 390-01-03. Evaluation Criteria and 
Procedures for Designations by the Board ol Historic 
Resources. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: December 6, 1993 

VA.R. Doc. No. R94-344; Filed December 8, 1993, 10:38 a.m. 

BOARD FOR OPTICIANS 

Title of Regulation: VR 505-01-0. Public Participation 
Guidelines (REPEAL). 

Title of Regulation: VR 505-01-0:l. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft ol these regulations. 
However, my final approval will be contingent upon a 
review of the public's comments. 

/s/ Lawrence Douglas Wilder 
Governor 

Date: November 30, 1993 

VA.R. Doc. No. R94-317; Filed December 2, 1993, 2:51p.m. 

DEPARTMENT OF PERSONNEL AND TRAINING 

Title of Regulation: VR 525-01-1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. I 
recommend that the Department of Personnel and 
Training consider the suggestions made by the Department 
of Planning and Budget to clarify the revised proposal. 

jsj Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-32l; Filed December 2, 1993, 2:50 p.m. 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL REGULATION 

Title of Regulation: VR 190-00-01. Public Participatiot 
Guidelines (REPEAL). 

Title of Regulation: VR 190-00-03. Polygraph Examiners 
Public Participation Guidelines. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, my final approval will be contingent upon a 
review of the public's comments. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R Doc. No. R94-319; Filed December 2, 1993, 2:51 p.m. 

VIRGINIA RACING COMMISSION 

Title of Regulation: VR 662-02-05. Satellite Facilities. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, my final approval will be contingent upon 
review of the public's comments. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 
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VA.R. Doc. No. R94-320; Filed December 2, 1993, 2:50 p.m. 

REAL ESTATE BOARD 

Title of Regulation: VR 585-01-0. Public Participation 
Guidelines (REPEAL). 

Title of Regulation: VR 585-0l-0:1. Public Participation 
Guidelines. 

Governor's Comment: 

I do not object to the initial draf~ of these regulations. 
However, my final approval will be contingent upon 
review of the public's comments. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-318; Filed December 2, 1993, 2:51 p.m. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

Title of Regulation: VR 615-45-5. Investigation of Child 
Abuse and Neglect In Out of Family Complaints . 

&overnor's Comment: 

1 do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgalion. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: December 8, 1993 

VA.R. Doc. No. R94-348; Filed December 13, 1993, 10:30 a.m. 

DEPARTMENT OF STATE POLICE 

Title of Regulation: VR 545-00-01. Public Participation 
Policy. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

V A.R. Doc. No. R94-322; Filed December 2, 1993, 2:50 p.m. 
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Governor 

******** 

Title of Regulation: VR 545-01-07. Motor Vehicle Safety 
Inspection Rules and Regulations. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However I reserve the right to comment on the final 
package,' including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-326; Filed December 2, 1993, 2:49 p.m. 

******** 

Title of Regulation: VR 545-01-13. Regulations Relating to 
the Standards and Specifications lor Regrooved or 
Regroovable Tires. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-328; Filed December 2, 1993, 2:49p.m. 

******** 

Title of Regulation: VR 545-01-14. Regulations Relating to 
Standards and Specifications for Warning Stickers or 
Decals for All-Terrain Vehicles. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

jsj Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-325; Filed December 2, 1993, 2:49 p.m. 

******** 

Title of Regulation: VR 545-01-15. Regulations Relating to 
Standards and Specifications lor Back-up Audible Alarm 
Signals. 
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Governor 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

jsj Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-324; Filed December 2, 1993, 2:49 p.m. 

******** 
Title of Regulation: VR 545-01·16. Regulations Relating to 
Standards and Speciiications for Overdimensional 
Warning Lights. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

Js/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VA.R. Doc. No. R94-327; Filed December 2, 1993, 2:49 p.m. 

******** 

Title of Regulation: VR 545·01·17. Regulations Relating to 
Standards and Specifications for Safety Lights lor Farm 
Tractors in Excess ol 108 Inches in Width. 

Governor's Comment: 

I do not object to the initial draft of these regulations. 
However, I reserve the right to comment on the final 
package, including any changes made as a result of public 
hearings and comments, before promulgation. 

/s/ Lawrence Douglas Wilder 
Governor 
Date: November 30, 1993 

VAR. Doc. No. R94·323; Filed December 2, 1993, 2:49 p.m. 
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GENERAL NOTICES/ERRATA 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

GENERAL NOTICES 

DEPARTMENT OF CRIMINAL JlJSTICE SERVICES 

Application for Federal Funds 

In accord with the Anti-Drug Abuse Act of 1988 (Public 
Law 100-690, Title VI, Subtitle C), the Department of 
Criminal Justice Services announces its intention to submit 
an application for federal funds to the Bureau of Justice 
Assistance, U. S. Department of Justice. 

The application will be submitted not later than 
December 27, 1993, and will request $8,500,000, which is 
Virginia's allocation for federal fiscal 1994 under the 
Edward Byrne Memorial State and Local Law 
Enforcement Assistance Program. 

The Department of Criminal Justice Services will use 
these funds to make grants to localities and state agencies 
to support drug control and criminal justice system 
Improvement projects. 

In addition to the Standard Form 424, "Application For 
Federal Assistance," the application to be submitted to the 
Bureau of Justice Assistance contains a discussion of the 
state's drug and violent crime problems, identifies needs 
and priorities, and indicates ways the department proposes 
to use the federal funds to address the needs and 
priorities. 

Public review of the application and comment on it are 
invited. Single copies may be obtained by contacting Gary 
Goff, Department of Criminal Justice Services, 805 East 
Broad Street, Richmond, VA 23219, telephone (804) 
371-6507. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Designation 01 Regional Solid Waste Management 
Planning Area 

In accordance with the provision of § 10.1-1411 of the 
Code of Virginia, and Part V of Regulations for the 
Development of Solid Waste Management Plans, VR 
672-50-01, the Director of the Waste Division of the 
Department of Environmental Quality intends to designate 
a solid waste management region of that part of the 
Cumberland Plateau Planning District consisting of 
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Buchanan County and the Town of Grundy; Dickenson 
County and the Towns of Clintwood, Clinchco, and Haysi; 
and Russell County and the Towns of Cleveland, 
Castlewood, Honaker, and Lebanon. A petition has been 
received by the Department of Environmental Quality for 
the designation on behalf of the local governments. 

The director has approved a comprehensive solid waste 
management plan for this area. The Cumberland Plateau 
Regional Waste Management Authority is the implementing 
authority for the plan and the programs for the recycling 
of solid waste generated within the region. 

Anyone wishing to comment on the designation of this 
region should respond in writing by 5 p.m. on December 
31, 1993, to Ms. Anne M, Field, Department of 
Environmental Quality, 629 East Main Street, P. 0. Box 
10009, Richmond, Virginia, 23240-0009, Fax: 804/762-4346. 
Questions concerning this notice should be directed to Ms. 
Field at (804) 762-4365. 

Following the closing date for comments, the Director of 
the Waste Division will notify the affected local 
governments of his designation of the regional boundaries 
or of the need to hold a public hearing on the designation. 

VIRGINIA CODE COMMISSION 

t NOTICE OF INTENT TO AWARD CONTRACT FOR 
THE PUBLICATION OF THE VIRGINIA 

ADMINISTRATIVE CODE 

Notice is hereby given to the public that the Virginia Code 
Commission, on behalf of the Commonwealth of Virginia, 
intends to enter into a contract with Lawyers Cooperative 
Publishing Company, a division of Thomson Professional 
Publishing, Inc., a New York corporation, for the 
preparation, publication and distribution of the Virginia 
Administrative Code (VAC). The VAC will contain the 
regulations of agencies of the Commonwealth which are 
subject to the Virginia Register Act. 

Additional information is available through the Office of 
the Registrar of Regulations, 2nd Floor, General Assembly 
Building, Richmond, Virginia 23219. 

NOTICE TO STATE AGENCIES 

Mailing Address: Our mailing address is: Virginia. C?de 
Commission, 910 Capitol Street, General Assembly Bulldmg, 
2nd Floor, Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you do not follow-up with a 
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General Notices/Errata 

mailed copy. Our FAX number is: 371-0169. 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS -

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in The 
Virginia Register of Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 910 Capitol Street, 
General Assembly Building, 2nd Floor, Richmond, VA 
23219, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RROI 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
OR GUBERNATORIAL OBJECTIONS- RROS 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
Iii Location accessible to handicapped 
e Telecommunications Device for Deaf (TDD) /Voice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, ·please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

BOARD FOR ACCOUNTANCY 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for 
Accountancy intends to repeal regulations entitled: VR 
105·01·1. Public Participation Guidelines, and adopt 
regulations entitled: VR 105·01·1:1. Public 
Participation Guidelines. The proposed guidelines will 
set procedures !or the Board for Accountancy to 
follow to inform and incorporate public participation 
when promulgating regulations. 

Statutory Authority: §§ 9·6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES (STATE BOARD OF) 

January 18, 1994 - Written comments may be submitted 
until 9 a.m. on this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 

Vol. 10, Issue 7 

of the Code of Virginia that the Board of Agriculture 
and Consumer Services intends to repeal regulations 
entitled: VR 115·01·01. Guidelines lor Public 
Participation, and adopt regulations entitled VR 
ll5·01·01:1. Public Participation Guidelines. Public 
Participation Guidelines are regulations, mandated by 
§ 9-6.14:7.1 of the Code of Virginia, that govern how 
the agency will involve the public in the making of 
the regulations. The purpose of the proposed 
regulation Is to review for effectiveness and continued 
need an emergency regulation that will be in effect 
only through June 10, 1994. The proposed regulation is 
for the purpose of providing a permanent regulation to 
supersede the emergency regulation. 

The proposed regulation governs regulation-making 
entities under the aegis of the Department of 
Agriculture and Consumer Services (with the exception 
of the Pesticide Control Board, which has adopted its 
own public participation guidelines), and the Virginia 
Agricultural Development Authority. 

Statutory Authority: § 9-6.14:7.1 of the Code of Virginia. 

Contact: L. H. Redford, Regulatory Coordinator, liOO Bank 
Street, P.O. Box 1163, Richmond, VA 23209-1163, telephone 
(804) 786-3539. 

Pesticide Control Board 

January 13, 1994 · 10 a.m. - Open Meeting 
Department of Agriculture and Consumer Services, Board 
Room 204, llOO Bank Street, Richmond, Virginia. i!iJ 

Pesticide Control Board Committee meetings, 
specifically, Fees and Licenses Committee will discuss 
proposed fee regulation at 10:15 a.m. in Room 401. 

January 14, 1994 • 9 a.m. - Open Meeting 
Department of Agriculture and Consumer Services, Board 
Room 204, 1100 Bank Street, Richmond, Virginia. i!il 
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A public hearing wlll be followed by a general 
business meeting to discuss proposed lee regulation 
and possible legislative proposals to the Code of 
Virginia. Portions of the meeting may be held in 
closed session, pursuant to § 2.1-344 of the Code of 
Virginia. The public will have an opportunity to 
comment on any matter not on the Pesticide Control 
Board's agenda following the public hearing. Any 
person who needs any accommodations in order to 
participate at the meeting should contact Dr. Marvin 
A. Lawson at ;east 10 days before the meeting date so 
that suitable arrangements can be made for any 
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Calendar of Events 

appropriate accommodation. 

Contact: Dr. Marvin A. Lawson, Program Manager, Office 
of Pesticide Management, Department of Agriculture and 
Consumer Services, P. 0. Box 1163, Room 401, l!OO Bank 
Street, Richmond, VA 23209, telephone (804) 371-6558. 

******** 
CORRECTION TO PUBLIC HEARING DATE: 
January H, 1994 - 9 a.m. - Public Hearing 
Department of Agriculture and Consumer Services, 1100 
Bank Street, Room 204, Richmond, Virginia. 

EXTENSION OF PUBLIC COMMENT PERIOD: 
January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Pesticide Control 
Board intends to amend regulations entitled: VR 
ll5-04-21. Public Participation Guidelines. The 
purpose of the proposed action is to review regulations 
for effectiveness and continued need to include 
allowing the public to request the use of an "advisor" 
and to ensure that the public may request changes to 
these regulations and receive consideration and 
response from the board. Also, provisions by which 
the board will appoint the "advisor" are established. 

Statutory Authority: § 9-6.14:7.1 of the Code of Virginia. 

Contact: Marvin A. Lawson, Ph.D., Program Manager, 
Office of Pesticide Management, Department of Agriculture 
and Consumer Services, 1100 Bank St., P.O. Box l!63, 
Room 401, Richmond, VA 23209, telephone (804) 371-6558. 

Virginia Winegrowers Advisory Board 

January 12, 1994 - 10 a.m. - Open Meeting 
Department of Agriculture and Consumer Services, 
Washington Building, 2nd Floor Conference Room, l!OO 
Bank Street, Richmond, Virginia. ~ 

A regular meeting. Any person who needs any 
accommodation in order to participate at the meeting 
should contact Wendy Rizzo, identified in this notice, 
at least 14 days before the meeting date so that 
suitable arrangements can be made for any 
appropriate accommodation. 

Contact: Wendy Rizzo, Secretary, Virginia Winegrowers 
Advisory Board, 1100 Bank Street, Room 1010, Richmond, 
VA 23219, telephone (804) 371-7685. 

STATE AIR POLLUTION CONTROL BOARD 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to adopt regulations entitled: VR 
120-0l. Regulations lor the Control and Abatement ol 
Air Pollution (Revision 1111: Standards ol 
Performance lor Regulated Medical Waste 
Incinerators, Rule 5&6). The regulation amendments 
concern provisions covering standards of performance 
for regulated medical waste incinerators. The proposal 
will require owners of regulated medical waste 
incinerators to limit emissions of dioxins/furans, 
particulate matter, carbon monoxide, and hydrogen 
chloride to a specified level necessary to protect 
public health and welfare. This will be accomplished 
through the establishment of emissions limits and 
process parameters based on control technology, 
ambient limits to address health impacts, and 
monitoring, testing, and recordkeeping to assure 
compliance with the limits. 

Statutory Authority: § 10.1-1308 o! the Code o! Virginia. 

Written comments may be submitted until the close of 
business January 17, 1994, to Manager, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10089, Richmond, Virginia 23240. The purpose of this 
notice is to provide the public with the opportunity to 
comment on the proposed regulation and the costs and 
benefits of the proposal. 

Contact: Karen Sabasteanski, Policy Analyst, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10089, Richmond, VA 23240, telephone (804) 786-1624. 

* * * * * * * * 
January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook Corporate 
Center, 4900 Cox Road, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia and the requirements o! § 
IIO(a) (I) of the Federal Clean Air Act that the Slate 
Air Pollution Control Board intends to amend 
regulations entitled: VR 120-®l. Regulations lor the 
Control and Abatement oi Air Pollution (Revision 
NN - Appendix E, Public Participation Guidelines). 
The regulation amendments revise the public 
participation procedures to: (i) change and expand the 
information provided in the notice oi intended 
regulatory action and notice of public comment; (ii) 
clarify the types of meetings and hearings to be held; 
(iii) set out and specify the methods and policy for 
gaining public input and participation in the regulatory 
adoption process; (iv) and update other provisions to 
be consistent with the Administrative Process Act. 

Statutory Authority: §§ 9-6.14:7-1 and 10.1-1308 of the Cod< 
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of Virginia. 

Written comments may be submitted until close of 
business January 31, 1994, to the Manager, Air Programs 
Section, Department of Environmental Quality, P. 0. Box 
l 0009, Richmond, Virginia 23240. The purpose of this 
notice is to provide the public with the opportunity to 
comment on the proposed regulation and the costs and 
benefits of the proposal. 

Contact: Robert Mann, Manager, Air Programs Section, 
Department of Environmental Quality, P. 0. Box 10009, 
Richmond, VA 23240, telephone (804) 762-4419. 

******** 

t February l, 1994 - 7 p.m. - Information Session 
t February I, 1994 - 8 p.m. - Public Hearing 
City Council Chamber, Stryker Building, 412 N. Boundary 
Street Williamsburg, Virginia. 

t February 3, 1994 - 7 p.m. - Information Session 
t February 3, 1994 - 8 p.m. - Public Hearing 
City Council Chamber, City Hall Building, 9027 Center 
Street, Manassas, Virginia. 

t February 8, 1994 - 7 p.m. - Information Session 
t February 8, 1994 - 8 p.m. - Public Hearing 
Virginia Department of Transportation, District Office 
Assembly Room, 4219 Campbell Avenue, Lynchburg, 
Virginia. 

t February 9, 1994 - 7 p.m. - Information Session 
t February 9, 1994 - 8 p.m. - Public Hearing 
Virginia Western Community College Learning Center, 3095 
Colonial Avenue, S.W. Roanoke, Virginia. 

t February 10, 1994 - 7 p.m. - Information Session 
t February 10, 1994 - 8 p.m. - Public Hearing 
Virginia Highlands Community College, Room 220, State 
Route 372 and Route 140 at Exit 14 off I·81, Abingdon, 
Virginia. 

t February 25, 1994 - Written comments may be 
submitted until close of business on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to adopt regulations entitled: VR 
120-0l. Regulations lor the Control and Abatement of 
Air Pollution (Revision JJ - Federal Operating 
Permits lor Stationary Sources). The proposed 
regulation establishes an operating permit program 
that has as its goal the issuance of comprehensive 
permits which will specify for the permit holder, the 
department and the public all applicable state and 
federal requirements for pertinent emissions units in 
the facility covered. The result should be a permit 
that clearly states the air program requirements for 
the permit holder and provides a mechanism for the 
department to use in enforcing the regulations. 
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Comparison with federal requirements: With respect to 
the duration of a permit, Title V of the Act provides 
for several time periods. The basic provisions of the 
Act provide that permits for most sources are to be 
issued for a term not less than three years nor more 
than five years. Exceptions to the basic provisions are 
made for incinerators subject to federal regulations 
and sources of acid rain producing pollutants (mostly 
large electrical utilities). For the acid rain permits, 
the term must be for five years. For the incinerators, 
the permit term must not exceed 12 years; however, 
the permits must be reviewed every five years. The 
proposed regulation sets the permit term at five years 
for all sources. This was done to provide consistency 
and simplicity to the program, as well as equity of 
requirements for an source types. 

Location of proposal: The proposal, an analysis 
conducted by the department (including a statement of 
purpose, a statement of estimated impact of the 
proposed regulation, an explanation of need for the 
proposed regulation, an estimate of the impact of the 
proposed regulation upon small businesses, and a 
discussion of alternative approaches) and any other 
supporting documents may be examined by the public 
at the department's Air Programs Section (Eighth 
Floor, 629 East Main Street, Richmond, Virginia) and 
at any of the department's regional offices (listed 
below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment 
period: Department of Environmental Quality Abingdon 
Air Regional Office, 121 Russell Road, Abingdon, 
Virginia 24210, telephone (703) 676-5482; Department 
of Environmental Quality, Roanoke Air Regional 
Office, Executive Office Park, Suite D, 5338 Peters 
Creek Road, Roanoke, Virginia 24019, telephone (703) 
561·7000; Department of Environmental Quality, 
Lynchburg Air Regional Office, 7701-03 Timberlake 
Road, Lynchburg, Virginia 24502, telephone (804) 
582-5120; Department of Environmental Quality, 
Fredericksburg Air Regional Office, 300 Central Road, 
Suite B, Fredericksburg, Virginia 22401, telephone 
(703) 899·4600; Department of Environmental Quality, 
Richmond Air Regional Office, Arboretum V, Suite 
250, 9210 Arboretum Parkway, Richmond, Virginia 
23236, telephone (804) 323-2409; Department of 
Environmental Quality, Hampton Roads Air Regional 
Office, Old Greenbrier Village, Suite A, 2010 Old 
Greenbrier Road, Chesapeake, Virginia 23320-2168, 
telephone (804) 424-6707; Department of 
Environmental Quality, Northern Virginia Air Regional 
Office, Springfield Corporate Center, Suite 310, 6225 
Brandon Avenue, Springfield, Virginia 22150, telephone 
(703) 644·0311. 

Statutory Authority: § 10.1·1308 of the Code of Virginia. 

Written comments may be submitted until close of 
business February 25, 1994, to Manager, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10009, Richmond, Virginia 23240. The purpose of this 
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notice is to provide the public with the opportunity to 
comment on the proposed regulation and the costs and 
benefits of the proposal. 

Contact: Nancy Saylor, Policy Analyst, Air Programs 
Section, Department of Environmental Quality, P. 0. Box 
!0009, Richmond, Virginia 23240, telephone (804) 762-4421. 

******** 

t February l, 1994 - 7 p.m. - Information Session 
t February I, 1994 - 8 p.m. - Public Hearing 
City Council Chamber, Stryker Building, 412 N. Boundary 
Street, Williamsburg, Virginia. 

t February 3, 1994 - 7 p.m. - Information Session 
t February 3, 1994 - 8 p.m. - Public Hearing 
City Council Chamber, City Hall Building, 9027 Center 
Street, Manassas, Virginia. 

t February 8, 1994 - 7 p.m. - Information Session 
t February 8, 1994 - 8 p.m. - Public Hearing 
Virginia Department of Transportation, District Office 
Assembly Room, 4219 Campbell Avenue, Lynchburg, 
Virginia. 

t February 9, U94 - 7 p.m. - Information Session 
t February 9, U94 - 8 p.m. - Public Hearing 
Virginia Western Community College Learning Center, 3095 
Colonial Avenue, S.W., Roanoke, Virginia. 

t February 10, 1994 - 7 p.m. - Information Session 
t February 10, 1994 - 8 p.m. - Public Hearing 
Virginia Highlands Community College, Room 220, State 
Route 372 and Route 140 at Exit 14 off 1-81, Abingdon, 
Virginia. 

Written comments may be submitied until close of 
business February 24, 1994. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code ol Virginia and § l!O(a) (1) of the Federal 
Clean Air Act that the State Air Pollution Control 
Board intends to adopt regulations entitled: VR 120-0l. 
Regulations for the Control and Abatement of Air 
Pollution (Revision KK - Permit Program Fees for 
Stationary Sources). The regulation requires owners of 
stationary sources of air pollution (with some 
exceptions) to pay annual emission fees in order to 
generate revenue sufficient to cover all reasonable 
direct and indirect costs of the permit program and 
prescribes the timetable and method for assessment 
and collection. 

Comparison with federal requirements: The regulation 
exceeds the federal mandates for stringency in two 
provisions. The first provision is in the inclusion of 
small sources in the list of sources subject to fees. By 
issuing state operating permits to small sources, the 
department can help !bern escape the burden of the 
Title V permit requirements by limiting their potential 

to emit. The fees paid by the small sources will 
defray the cost of issuing these permits. The second 
provision is in the collection of fees prior to EPA's 
approval of the program. The operating permit 
regulation provides for applications to be submitted to 
the department between September 15 and November 
15, 1994. In order to begin processing these 
applications upon EPA's approval, the department 
must hire and train additional staff to be in place by 
that time. The early collection of fees will allow for 
the timely hiring of the additional staff. 

Location of proposal: The proposal, an analysis 
conducted by the department (including a statement of 
purpose, a statement of estimated impact of the 
proposed regulation, an explanation of need for the 
proposed regulation, an estimate of the impact of the 
proposed regulation upon small businesses, and a 
discussion of alternative approaches) and any other 
supporting documents may be examined by the public 
at the department's Air Programs Section (Eighth 
Floor, 629 East Main Street, Richmond, Virginia) and 
at any of the department's regional offices (listed 
below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment 
period. Department of Environmental Quality, 
Abingdon Virginia Air Regional Office, 121 Russell 
Road, Abingdon, Virginia 24210, telephone (703) 
676-5482; Department of Environmental Quality, 
Roanoke Air Regional Office, Executive Office Park 
Suite D, 5338 Peters Creek Road, Roanoke, Virginia 
24019, telephone (703) 561-7000; Department of 
Environmental Quality, Lynchburg Air Regional Office, 
7701-03 Timberlake Road, Lynchburg, Virginia 24502, 
telephone (804) 582-5120; Department of 
Environmental Quality, Fredericksburg Air Regional 
Office, 300 Central Road, Suite B, Fredericksburg, 
Virginia 22401, telephone (703) 899-4600; Department 
of Environmental Quality, Richmond Air Regional 
Office, Arboretum V, Suite 250, 9210 Arboretum 
Parkway, Richmond, Virginia 23236, telephone (804) 
323-2409; Department of Environmental Quality, 
Hampton Roads Air Regional Office, Old Greenbrier 
Village, Suite A, 2010 Old Greenbrier Road, 
Chesapeake, Virginia 23320-2168, telephone (804) 
424-6707; Department of Environmental Quality, 
Northern Virginia Air Regional Office, Springfield 
Corporate Center, Suite 310, 6225 Brandon Avenue, 
Springfield, Virginia 22150, telephone (703) 644-0311. 

Statutory Authority: §§ 10.1-1308 and 10.!-1322 of the Code 
of Virginia. 

Written comments may be submitted until close of 
business February 25, 1994, to the Manager, Air Programs 
Section, Department of Environmental Quality, P. 0. Box 
10009, Richmond, VA 23240. The purpose of this notice is 
to provide the public with the opportunity to comment on 
the proposed regulation and the costs and benefits ol the 
proposal. 
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Contact: Dr. Kathleen Sands, Policy Analyst, Air Programs 
Section, Department of Environmental Quality, P. 0. Box 
10009, Richmond, VA 23240, telephone (804) 762-4413. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

February 23, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects intends to repeal regulations entitled: VR 
130-01-01. Public Participation Guidelines and adopt 
regulations entitled: VR 130-01-0l:l. Public 
Participation Guidelines. The purpose of the proposed 
action is to repeal existing public participation 
guidelines and promulgate new public participation 
guidelines as provided for in § 9-6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure, certification and registration of 
architects, professional engineers, land surveyors, 
landscape architects and interior designers in Virginia. 
The proposed regulation will replace the emergency 
regulations governing the public process. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-201, and 54.1-404 of 
the Code of Virginia. 

Contact: Willie Fobbs, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 West Broad 
Street, Richmond, VA 23230, telephone (804) 367-8514. 

******** 

January 29, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Architects, 
Professional Engineers, Land Surveyors and Landscape 
Architects intends to amend regulations entitled: VR 
130-01-2. Board lor Architects, Professional 
Engineers, Land Surveyors and Landscape Architects 
Rules and Regulations. The purpose of the proposed 
amendments is to adjust fees contained in current 
regulation, establish registration requirements for 
limited liability companies, and revise minimum 
standards for property surveys. 

Statutory Authority: §§ 54.1-113 and 54.1-404 of the Code of 
Virginia. 

Contact: Willie Fobbs, Ill, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. 
Broad St., Richmond, VA 23230, telephone (804) 367-8514. 
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ASAP POLICY BOARD • VALLEY 

t January 10, 1994 - 8:30 a.m. - Open Meeting 
Augusta County School Board Office, Fisherville, Virginia. 
[I;] 

A meeting of the local policy board which conducts 
business pertaining to (i) court referrals; (ii) financial 
report; (iii) director's report; (iv) statistical reports. 

Contact: Rhoda G. York, Executive Director, Valley ASAP 
Board, Holiday Court, Suite B, Staunton, VA 24401, 
telephone (703) 886-5616 or (703) 943-4405. 

VIRGINIA ASBESTOS LICENSING BOARD 

January 14, 1994 - 10 a.m. - Public Hearing 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, 4th Floor, Conference Room 4, 
Richmond, Virginia. 

February 18, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Asbestos 
Licensing Board intends to repeal regulations entitled: 
VR 190-05-01. Asbestos Licensing Regulations and 
adopt regulations entitled: VR 137-01-02. Asbestos 
Licensing Regulations. The asbestos regulations have 
been revised to implement the acts of the 1993 
General Assembly. 

Statutory Authority: § 54.1-501 of the Code of Virginia. 

Contact: Kent Steinruck, Regulatory Boards Administrator, 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, VA 23230, telephone 
(804) 367-8595. 

AUCTIONEERS BOARD 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Auctioneers 
intends to repeal regulations entitled: VR 150·01-l. 
Public Participation Guidelines and adopt regulations 
entitled: VR 150-01·1:1. Public Participation 
Guidelines. The purpose of the proposed regulatory 
action is to promulgate new public participation 
guidelines as provided for in § 9-6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure of auctioneers in Virginia. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-602 and 54.1-201 of 
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the Code of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

t February 25, 1994 - Written comments may be 
submitted until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Audiology 
and Speech-Language Pathology intends to adopt 
regulations entitled: VR 115-01-3. Regulations 
Governing Public Participation Guidelines. The 
proposed regulations are intended to replace the 
emergency regulations governing Public Participation 
Guidelines currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-2602 of 
the Code of Virginia. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Audiology and Speech-Language Pathology, 6606 W. 
Broad Street, 4th Floor, Richmond, VA 23230, telephone 
(804) 662-9111. 

BOARD FOR BARBERS 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Barbers 
intends to repeal regulations entitled: VR 170-0l-00. 
Public Participation Guidelines and adopt regulations 
entitled: VR 170-01·00:1. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the Board for Barbers to follow 
to inform and incorporate public participation when 
promulgating regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

BOARD FOR BRANCH PILOTS 

February 23, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Branch 
Pilots intends to repeal regulations entitled: VR 
535-01-00. Public Participation Guidelines and adopt 
regulations entitled: VR 535·01·00:1. Public 
Participation Guidelines. The purpose of the proposed 
action is to repeal existing public participation 
guidelines and promulgate new public participation 
guidelines as provided for in § 9-6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure of branch pilots in Virginia. The 
proposed regulation will replace the emergency 
regulations governing the public process. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-201 and 54.1-902 of 
the Code of Virginia. 

Contact: Willie Fobbs, III, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 West 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8514. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

January 6, 1994 • 7 p.m. - Public Hearing 
Department of Environmental Quality Board Room, 4900 
Cox Road, lnnsbrook, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Chesapeake Bay Local 
Assistance Board intends to amend regulations entitled: 
VR 173-01-00:1. Public Participation Guidelines. The 
purpose of the proposed amendments is to ensure 
interested persons information necessary for 
meaningful, timely input throughout the regulatory 
process. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1·2103 of the Code 
of Virginia. 

Contact: C. Scott Crafton, Regulatory Coordinator, 
Chesapeake Bay Local Assistance Department, 805 E. 
Broad St., Rm. 701, Richmond, Va 23219, telephone (804) 
225-3440 or toll free 1-800-243-7229/TDD ,.. 

CHILD DAY-CARE COUNCIL 

t January 13, 1994 • 10:30 a.m. - Open Meeting 
Culpeper Building, 1606 Santa Rosa Road, Suite 135, 
Richmond, Virginia. IIJ (Interpreter for the deaf provided 
upon request) 

t January 13, 1994 · 2 p.m. - Open Meeting 
Roslyn Conference Center, Gibson Hall, 8727 River Roa< 
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Richmond, Virginia. [I (Interpreter for the deaf provided 
upon request) 

t January 14, 1994 · 9 a.m. - Open Meeting 
Roslyn Conference Center, Gibson Hall, 8727 River Road, 
Richmond, Virginia. [I (Interpreter for the deaf provided 
upon request) 

The council will meet to discuss issues, concerns and 
programs that impact child day centers, camps, school 
age programs, and preschool/nursery schools. The 
public comment period will be 2 p.m. Please call 
ahead of time lor possible changes in meeting time. 
Contingent snow date is January 21, 1994. On January 
13, 1994, from 10:30 a.m. - 2 p.m. is new member 
orientation session. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 730 E. Broad Street, 
Richmond, VA 23219, telephone (804) 692-1820. 

* * * * * * * * 

February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Child Day-Care 
Council intends to repeal regulations entitled: VR 
175·01-0l. Public Participation Guidelines. The 
existing Public Participation Guidelines are being 
repealed so new guidelines can be promulgated. Oral 
comments will be accepted at 10 a.m. at the council's 
regular meeting. 

Statutory Authority: §§ 9-6.14:7.1, 63.1-202 and 63.1-202.1 of 
the Code of Virginia. 

Written comments may be submitted until February 13, 
1994, to Peg Spangenthal, Child Day-Care Council, 730 East 
Broad Street, 7th Floor, Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 730 
East Broad Street, Richmond, VA 23219, telephone (804) 
692·1820. 

* * * * * * * * 
February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Child Day-Care 
Council intends to adopt regulations entitled: VR 
175-01-0l:l. Public Participation Guidelines. This 
regulation explains how the council will obtain public 
input when developing regulations. This regulation will 
replace the emergency public participation guidelines 
effective 7/1/93 to 7 /l/94. Oral comments will be 
accepted at 10 a.m. at the council's regular meeting. 
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Statutory Authority: §§ 9-6.14:7.1, 63.1-202 and 63.1-202.1 of 
the Code of Virginia. 

Written comments may be submitted until February 13, 
1994, to Peg Spangenthal, Child Day-Care Council, 730 East 
Broad Street, 7th Floor, Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 730 
East Broad Street, Richmond, VA 23219, telephone (804) 
692-1820. 

COMPREHENSIVE SERVICES PREVENTION AND 
EARLY INTERVENTION STEERING COMMITTEE 

t January 7, 1994 • 10 a.m. - Open Meeting 
t January 21, 1994 · 10 a.m. - Open Meeting 
Virginia Housing Development Authority Conference Room, 
601 S. Belvidere Street, Richmond, Virginia. FT3001 5 

The Steering Committee is working at the direction of 
the State Executive Council to develop 
recommendations for the organization and 
development of a comprehensive system of prevention 
and early intervention services directed at the needs 
of children and families throughout the state. The 
Steering Committee is comprised of about 40 members 
representing citizen, private and public interests. 

Contact: Eloise J. Cobb, PH.D., Comprehensive Services 
Prevention and Early Intervention Project Coordinator, 
Department of Health, Main Street Station, Suite 135, 
Richmond, VA 23218, telephone (804) 371-8838. 

DEPARTMENT OF CONSERVATION AND RECREATION 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Conservation and Recreation intends to amend 
regulations entitled: VR 217-00·00. Regulatory Public 
Participation Procedures. Section 9-6.14:7.1 of the 
Administrative Process Act (APA) requires each 
agency to develop, adopt and use public participation 
guidelines lor soliciting the input of interested persons 
in the formation and development of its regulations. 
Such guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-104 of the Code of Virginia authorizes the 
Department of Conservation and Recreation 
(department) to prescribe rules and regulations 
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necessary and incidental to the performance of duties 
or execution of powers conferred by law; and to 
promulgate regulations pursuant to the Administrative 
Process Act to carry out the provisions of Subtitle I of 
Title 10.1 of the Code of Virginia. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-104 of the Code 
of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, v A 23219, telephone (804) 786-4570. 

Board of Conservation and Recreation 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Conservation 
and Recreation intends to amend regulations entitled: 
VR 215-00-00. Regulatory Public Participation 
Procedures. Section 9-6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 
guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-107 of the Code of Virginia authorizes the Board 
of Conservation and Recreation (board) to promulgate 
regulations necessary for the execution of the Virginia 
Stormwater Management Act, Article 1.1, (§ 10.1-603.1 
et seq.) of Chapter 6 of Title 10.1 of the Code of 
Virginia. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments bE 
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sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-107 of the Code 
of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, VA 23219, telephone (804) 786-4570. 

Soil and Water Conservation Board 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Board Room, 4900 
Cox Road, Innsbrook, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Soil and Water 
Conservation Board intends to amend regulations 
entitled: VR 625-00-00:l. Regulatory Public 
Participation Procedures. Section 9-6.14:7.1 of the 
Administrative Process Act (APA) requires each 
agency to develop, adopt and use public participation 
guidelines for soliciting the input of interested persons 
in the formation and development of its regulations. 
Such guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-502 of the Code of Virginia authorizes the 
Virginia Soil and Water Conservation Board (board) to 
promulgate regulations necessary for the execution of 
Chapter 5 (§ 10.1-603 et seq.) of Title 10.1 of the Code 
of Virginia. This authorization covers the Erosion and 
Sediment Control Law and its attendant regulations. 
Section 10.1-603.18 of the Code of Virginia authorizes 
the board to promulgate regulations for the proper 
administration of the Flood Prevention and Protection 
Assistance Fund which is to include but not be limited 
to the establishment of amounts, interest rates, 
repayment terms, consideration of the financial 
stability of the particular local public body applying 
and all other criteria for awarding of grants or loans 
under the Flood Prevention and Protection Assistance 
Fund Act (§ 10.1-603.16 et seq.). The Dam Safety Act 
under § 10.1-605 of the Code of Virginia requires the 
board to promulgate regulations to ensure that 
impounding structures in the Commonwealth are 
properly and safely constructed, maintained and 
operated (§ 10.1-604 et seq.). The Conservation, Small 
Watersheds Flood Control and Area Development Fund 
Act (§ 10.1·636 et seq.) authorizes the board to 
establish guidelines for the proper administration of 
the fund and provisions of Article 4. 

This action is necessary to replace existing emergency 
Regulatory Public Participation Procedures with 
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permanent regulations which will comply with new 
provisions of the APA enacted by the 1993 General 
Assembly. These proposed amendments will establish, 
in regulation, various provisions to ensure that 
interested persons have the necessary information to 
comment in a meaningful, timely fashion during all 
phases of the regulatory process. These proposed 
amendments are consistent with those of the other 
agencies within the Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon the receipt of written requests from 
five persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the Director of the Department of 
Conservation and Recreation should use the 
participatory approach to assist in regulation 
development; expands the information required in the 
Notice of Public Comment to include the identity of 
localities affected by the proposed regulation and to 
include a statement on the rationale or justification 
for the new provisions of the regulation from the 
standpoint of the public's health, safety or welfare; 
and requires that a draft summary of comments be 
sent to all public commenters on the proposed 
regulation at least five days before final adoption of 
the regulation. 

Statutory Authority: §§ 9-6.14:7.1, 10.1-502, 10.1-603.18, 
10.1-605, and 10.1-637 of the Code of Virginia. 

Contact: Leon E. App, Executive Assistant, Department of 
Conservation and Recreation, 203 Governor St., Suite 302, 
Richmond, v A 23219, telephone (804) 786-4570. 

DEPARTMENT OF CORRECTIONS (STATE BOARD OF) 

t January l2, 1994 · 10 a.m. - Open Meeting 
Board of Corrections Board Room, 6900 Atmore Drive, 
Richmond, Virginia. FT3001 5 

A meeting to discuss matters as may be presented. 

Contact: Vivian Toler, Secretary to the Board, Board of 
Corrections, 6900 Atmore Drive, Richmond, VA 23225, 
telephone (804) 674-3235. 

******** 

Monday, December 27, 1993 
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January 12, 1994 . 10 a.m. - Public Hearing 
Board of Corrections Board Room, 6900 Atmore Drive, 
Richmond, Virginia. 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to amend regulations entitled: VR 
230·30·001. Public Participation Guidelines. The 
purpose of the proposed regulations is to outline how 
the Board of Corrections plans to ensure public 
participation in the formation and development of 
regulations as required in the Administrative Process 
Act. 

Statutory Authority: §§ 9-6.14:7.1 and 53.1·5 of the Code of 
Virginia. 

Contact: Amy Miller, Agency Regulatory Coordinator, 
Department of Corrections, P.O. Box 26963, Richmond, VA 
23261, telephone (804) 674-3262. 

******** 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to repeal regulations entitled: VR 
230·30·005. Guide for Minimum Standards in 
Planning, Design and Construction of Jail Facilities. 
The Board of Corrections is repealing thts regulation; 
however, the board is including the provisions of this 
regulation in VR 230-30-005:1, Standards for Planning, 
Design, Construction and Reimbursement of Local 
Correctional Facilities. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-80 through 
53.1-82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

* * * * * * * * 
January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to adopt regulations entitled: VR 
230·30·005:1. Standards for Planning, Design, 
Construction and Reimbursement of Local 
Correctional Facilities. The purpose of the proposed 
regulation is to fulfill the Board of Corrections' 
obligation to establish minimum standards for the 
construction, equipment, administration and operation 

of local correctional facilities, along with regulations 
establishing criteria to assess need, establish priorities, 
and evaluate requests for reimbursement of 
construction costs to ensure fair and equitable 
distribution of state funds provided. These regulations 
will supersede VR 230-30-008, Regulations for State 
Reimbursement of Local Correctional Facility 
Construction Costs, and VR 230-30-005, Guide for 
Minimum Standards in Planning, Design and 
Construction of Jail Facilities. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-80 through 
53.1·82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

******** 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of 
Corrections intends to repeal regulations entitled: VR 
230·30·008. Regulations for State Reimbursement of 
Local Correctional Facility Construction Costs. The 
Board of Corrections is repealing this regulation; 
however, the board is including the provisions of this 
regulation in VR 230·30·005:1, Standards for Planning, 
Design, Construction and Reimbursement of Local 
Correctional Facilities. 

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1·80 through 
53.1-82.3 of the Code of Virginia. 

Contact: Mike Howerton, Chief of Operations, Department 
of Corrections, P.O. Box 26963, Richmond, VA 23251, 
telephone (804) 674-3251. 

Liaison Committee 

t January 13, 1994 · 9:30 a.m. - Open Meeting 
Board of Corrections, 6900 Atmore Drive, Richmond, 
Virginia. ~ 

A meeting to discuss criminal justice matters. 

Contact: Vivian Toler, Secretary to the Board, 6900 Atmore 
Drive, Richmond, VA 23225, telephone (804) 674-3235. 

BOARD FOR COSMETOLOGY 

January 10, 1994 • 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. 

A general business meeting. 
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Contact: Karen W. O'Neal, Assistant Director, Board for 
Cosmetology, Department of Professional and Occupational 
Regulation, 3600 West Broad Street, Richmond, VA 23230, 
telephone (804) 367-8509. 

******** 

February 10, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for 
Cosmetology intends to repeal regulations entitled: VR 
235-0l-l. Public Participation Guidelines and adopt 
regulations entitled: VR 235-01-01:1. Public 
Participation Guidelines. The purpose of the proposed 
guidelines is to set procedures for the Board for 
Cosmetology to follow to inform and incorporate 
public participation when promulgating Cosmetology 
regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-1202 of the Code 
of Virginia. 

Contact: Karen W. O'Neal, Assistant Director, 3600 W. 
Broad Street, Richmond, VA 23230, telephone (804) 
367-8509. 

CRIMINAL JUSTICE SERVICES BOARD 

t April 6, 1994 - 9 a.m. - Public Hearing 
General Assembly Building, 910 capitol Street, Richmond, 
Virginia. 

March l, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Criminal Justice 
Services Board intends to adopt regulations entitled: 
VR 240-03-2. Regulations Relating to Private Security 
Services. This regulation sets forth and establishes the 
private security services regulatory program for the 
Commonwealth of Virginia. 

Statutory Authority: § 9-182 of the Code of Virginia. 

Written comments may be submitted until March 1, 1994, 
to L.T. Eckenrode, Department of Criminal Justice 
Services, P. 0. Box 10110, Richmond, VA 23240-9998. 

Contact: Paula Scott Dehetre, Administrative Assistant, 
Department of Criminal Justice Services, 805 E. Broad 
Street, Richmond, VA 23219, telephone (804) 786-4000. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

January 19, 1994 • 7 p.m. - Public Hearing 
>now date: January 25, 1994 

Vol. 10, Issue 7 

Calendar of Events 

Kenmore Middle School, 200 South Carlin Springs Road, 
Arlington, Virginia. 

January 20, 1994 · 7 p.m. - Public Hearing 
Snow date: January 27, 1994 
Hermitage High School, 8301 Hungary Spring Road, 
Richmond, Virginia 

January 29, 1994 - Written comments may be submitted 
until this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of 
Education intends to adopt regulations entitled: VR 
270-0i-0042:L Regulations Governing the Employment 
of Professional Personnel. The purpose of the 
proposed regulations is to include provisions for 
contractual agreements and hiring procedures. The 
regulations provide an overview of the contracting 
process lor local school boards and their professional 
employees, definitions of relevant contract terms, and 
descriptions of essential contract elements are 
included within the appendix of the regulations. The 
regulations describe the employment of professional 
personnel as a process that rests with the local school 
board and the employee and sets forth the prototypes 
and contract elements as resources that local boards 
may use at their discretion in meeting the 
requirements of the employment process. 

The proposed regulations are new regulations that are 
intended to replace VR 270-01-0042, which will be 
repealed. The proposed regulations reflect substantial 
changes over the previous section on contractual 
agreements. For the first time, all relevant terms are 
being described and an entirely new section on the 
uniform hiring of teachers is presented. 

The specific provisions of the proposed regulations are 
in two parts and begin with a preamble describing 
who the parties are and that the hiring discretion is 
with the local school board. Part I includes (i) 
definitions of terms, including types of contracts and 
the personnel involved, (ii) the contract period and 
the form of the contract including sample prototypes 
of each type of contract and a listing of essential 
contract terms, (iii) the specific provisions of the 
annual contract, (iv) the specific provisions of the 
continuing contract, and (v) the specific provisions of 
the coaching contract. Part !I includes (i) a discussion 
of the purpose of a uniform hiring process, and (ii) a 
three~phase hiring process with detailed descriptions of 
the benefits and requirements of each phase. The 
three-phase process establishes a calendar for hiring 
that is compatible with the dates budgets are 
completed by local governing bodies. The calendar 
dates establish minimum timeframes to accommodate 
the local hiring process, offer local flexibility in 
including contract terms to cover unique needs and 
practices of a locality, and offer professional mobility 
for teachers. 

Monday, December 27, 1993 
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Statutory Authority: §§ 22.1-16, 22.1-302, and 22.1-304 of the 
Code of Virginia. 

Contact: Brenda F. Briggs or Charles W. Finley, Associate 
Specialists, Compliance Division, Department of Education, 
P. 0. Box 2120, Richmond, VA, telephone (804) 225-2750, 
(804) 225-2747 or toll-free 1-800-292-3820. 

******** 

January 27, 1994 - 8 a.m. - Public Hearing 
James Monroe Building, 101 N. 14th Street, Richmond, 
Virginia. 

February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7 .I 
of the Code of Virginia that the State Board of 
Education intends to amend regulations entitled: VR 
270-01·0006. Regulations Governing Pupil 
Transportation including Minimum Standards !or 
School Buses In Virginia. The purpose of the 
proposed amendments is to address revisions to 
federal and state statutes and federal regulations. 
These regulations are divided into seven major paris: 
Definitions, General Regulations, Distribution of Pupil 
Transportation Funds, Requirements for School Bus 
Drivers, Minimum Standards for School Buses in 
Virginia (the bus chassis and the bus body), Standards 
for Lifi Gate Buses, and Activity Buses. The proposed 
revisions provide amendments to reflect automation of 
accident reporting; changes in distribution of pupil 
transportation funds; changes in driver requirements to 
address the Americans with Disabilities Act, testing for 
alcohol and controlled substances, and driver training; 
technological advances in design of school bus chassis 
and school bus body and to conform to federal motor 
vehicle safety standards; new standards regarding 
transporting children with special needs to include 
infants and toddlers; and changes in regulations 
regarding use of school activity vehicles. 

Statutory Authority: Article VIII, § 4 of the Constitution of 
Virginia; §§ 22.1-16, 22.1-176, 22.1-177, and 22.1-178 of the 
Code of Virginia. 

Contact: Kathryn S. Kitchen, Division Chief, Department of 
Education, P. 0. Box 2120, Richmond, VA 23216-2120, 
telephone (804) 225-2025. 

******** 

January 27, 1994 - 9 a.m. - Public Hearing 
James Monroe Building, Conference Room B, 101 N. 14th 
Street, Richmond, Virginia. 

February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 

of the Code of Virginia that the State Board of 
Education intends to adopt regulations entitled: VR 
270-01-0059. Regulations for the School Breakfast 
Program. Section 22.1-207.3 of the Code of Virginia 
requires that any public school that has 25% or more 
of its students eligible for free and reduced price 
meals provide the federally funded School Breakfast 
Program or like program. The law also requires the 
Department of Education to promulgate regulations 
governing the implementation of a breakfast program 
and to establish reporting requirements. The Child 
Nutrition Act of 1966 and succeeding amendments 
provide for a school breakfast program in any school 
agreeing to participate and to meet federal 
requirements. This is a federally funded entitlement 
program; reimbursement will be paid for all 
breakfasts served that meet federal requirements. 

All schools are eligible to participate in the federally 
funded School Breakfast Program provided under the Child 
Nutrition Act of 1966 and succeeding amendments. The 
purpose is to provide students, who otherwise may not eat, 
the opportunity to eat breakfast before the school day 
begins. Consumption of breakfast enhances the health, 
well·being, educational experiences and performance of 
students. Federal funds will reimburse school divisions, 
according to students' meal benefit categories, for all 
breakfasts served that meet federal requirements. The 
State Board of Education reserves the right to waive the 
requirement of a breakfast program after a school hal 
met specified procedures. With the implementation of the 
federally funded School Breakfast Program increased 
federal funds will be received by localities and more 
children will have access to a breakfast meal. 

Statutory Authority: § 22.1-207.3 of the Code of Virginia. 

Contact: Jane R. Logan, Principal Specialist, Department 
of Education, P. 0. Box 2120, Richmond, VA 23216-2120. 

January 27, 1994 - 8:30 a.m. - Open Meeting 
February 24, 1994 - 8:30 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, Richmond, 
Virginia. !ll (Interpreter for the deaf provided upon 
request) 

The Board of Education and the Board of Vocational 
Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 

Contact: Dr. Ernest W. Martin, Assistant Superintendent, 
Department of Education, P. 0. Box 2120, Richmond, VA 
23216-2120, telephone (804) 225-2073 or toll-free 
1-800-292-3820. 

STATE EDUCATION ASSISTANCE AUTHORITY 

t February 25, 1994 - Written comments may be 
submitted until this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Education 
Assistance Authority intends to amend regulations 
entitled: VR 275-00-l. Public Participation Guidelines. 
The amendments address methods for the 
identification and notification of interested parties. 

Statutory Authority: §§ 9-6.14:7.1 and 23-38.33:1 (C) (7) of the 
Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to Marvin Ragland, Virginia Student Assistance 
Authorities, 411 E. Franklin Street, Richmond, VA 23219. 

Contact: Sherry A. Scott, Policy Analyst, State Education 
Assistance Authority, 411 E. Franklin Street, Richmond, VA 
23219, telephone (804) 775-4071, or toll-free 1·800-792-5626. 

LOCAL EMERGENCY PLANNING COMMITTEE -
CHESTERFIELD COUNTY 

January 6, 1994 - 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, I 0001 
!ronbridge Road, Room 502, Chesterfield, Virginia . .!J 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

):ontact: Lynda G. Furr, Assistant Emergency Services 
Coordinator, Chesterfield Fire Department, P.O. Box 40, 
Chesterfield, VA 23832, telephone (804) 748-1236. 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook Office, 
4900 Cox Road, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Environmental Quality intends to adopt regulations 
entitled: VR 304-01-01. Public Participation 
Guidelines. The purpose of the proposed regulation is 
to replace existing emergency public participation 
guidelines with permanent guidelines in compliance 
with the Administrative Process Act. Department of 
Environmental Quality has conducted analyses related 
to the basis, purpose, substance, issues and estimated 
impacts of the proposed amendments. Any persons 
interested in reviewing these materials should contact 
Cindy Berndt at the Department of Environmental 
Quality, O!!ice of Regulatory Service, P. 0. Box 11143, 
Richmond, Virginia 23230. The meeting is being held 
at a facility believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
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Dalton, Office of Regulatory Service, P. 0. Box 11143, 
Richmond, VA 23230, (804) 527-5162 or (804) 
527-4261/TDD. Persons needing interpreter services for 
the deaf must notify Ms. Dalton no later than 
December 27, 1993. 

Statutory Authority: §§ 9-6.14:7.1 and 62.1-195.1 of the Code 
of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 3, 1994, to Ms. Doneva Dalton, Department of 
Environmental Quality, P. 0. Box 11143, Richmond, VA 
23230. 

Contact: Cindy M. Berndt, Office of Regulatory Services, 
Department of Environmental Quality, P. 0. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5158. 

Technical Advisory Committee 

t January 4, 1994 - lO a.m. - Open Meeting 
Department of Environmental Quality, Training Room, 
Innsbrook Corporate Center, 4900 Cox Road, Glen Allen, 
Virginia. 

A meeting for the development of regulations on the 
management of coal combusion byaproducts. Other 
tentatively scheduled meetings are Tuesday, January 
18, February 1, February 15, and March 1, 1994. 
Contact should be made prior to the meeting dale so 
as to be informed of any changes in time of meeting, 
location or meeting cancellation. 

Contact: Mike Murphy, Department of Environmental 
Quality, P. 0. Box 10009, Richmond, VA 23240, telephone 
(804) 762-4003. 

Waste Tire End User Reimbursement Advisory 
Committee 

January 12, 1994 - 10 a.m. - Open Meeting 
Monroe Office Building, Conference Room C, 101 N. 14th 
Street, Richmond, Virginia. ~ 

The meeting is the second meeting of the committee 
which is assisting DEQ in developing regulations for 
reimbursing users of waste tire material pursuant to 
§§ 10.1-1422 and 10.1-1422.3 of the Code of Virginia. 

Contact: Allan Lassiter, Director, Waste Tire Program, 
Department of Environmental Quality, 629 E. Main Street, 
Richmond, VA 23219, telephone (804) 672-4215. 

Work Group on Detection/Quantitation Levels 

January 12, 1994 - 1:30 p.m. - Open Meeting 
Department of Environmental Quality, 4949 Cox Road, Lab 
Training Room, Glen Allen, Virginia. ~ 
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The department has established a work group on 
detection/quantitation levels for pollutants in the 
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regulatory and enforcement programs. The work group 
will advise the Director of the Department of 
Environmental Quality. Other meetings of the work 
group have been scheduled at the same time and 
location for January 26, February 9, February 23, 
March 9, March 23, April 6, and April 20, 1994. 
However, these dates are not firm. Persons interested 
in the meetings of this work group should confirm the 
date with the contact person below. 

Contact: Alan J. Anthony, Chairman, Department of 
Environmental Quality, 4900 Cox Road, Glen Allen, VA 
23060, telephone (804) 527-5070. 

BOARD OF FORESTRY 

January 13, 1994 - 9:30 a.m. - Open Meeting 
Marriott Hotel, 500 E. Broad Street, Richmond, Virginia 

A general business meeting. 

Contact: Barbara A. Worrell, Administrative Staff 
Specialist, P. 0. Box 3758, Charlottesville, VA 22903-0858, 
telephone (804) 977-6555/TDD e 

BOARD OF FUNERAL DIRECTORS AND EMBALMERS 

January 4, 1994 - 9:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. 1>1 

A regularly scheduled board meeting. 

Contact: Meredyth P. Partridge, Executive Director, 
Department of Health Professions, 6606 West Broad Street, 
4th Floor, Richmond, VA 23230, telephone (804) 662-9907 
or (804) 662-7197 /TDD e 

******** 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Funeral 
Directors and Embalmers intends to adopt regulations 
entitled: VR 320-01-5. Public Participation Guidelines. 
The proposed regulations are intended to replace the 
emergency regulations governing Public Participation 
Guidelines currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400, and 54.1-2803 of 
the Code of Virginia. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Funeral Directors and Embalmers, 6606 W. Broad 
Street, 4th Floor, Richmond, VA 23230, telephone (804) 
662-3307. 

BOARD OF GAME AND INLAND FISHERIES 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, lnnsbrook Office, 
4900 Cox Road, Glen Allen, Virginia. 

February n, 1994 - Written comments may be submitted 
until 5 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
that the Board of Game and Inland Fisheries intends 
to adopt regulations entitled: VR 325-05-l. Public 
Participation Guidelines. This proposed regulation sets 
forth the procedures to be followed by the 
Department of Game and Inland Fisheries for 
soliciting input from the public during all phases of 
the formation, development, promulgation, and final 
adoption of regulations not related to wildlife 
management, which have been exempted by the 
General Assembly from the public participation 
provisions of the Administrative Process Act. As such, 
they are the primary means for the public, regulated 
entities, environmental groups and other interested 
persons to provide meaningful input on the effects of 
a proposed action to their health, safety, or welfare, It 
also requires the agency to respond to citizen's 
comments. 

Statutory Authority: §§ 9-6.14:7.1 and 29.1-103 of the Code 
of Virginia. 

Contact: Mark D. Monson, Chief, Department of Game and 
Inland Fisheries, 40!0 West Broad Street, Richmond, VA 
23230, telephone (804) 367-1000. 

BOARD FOR GEOLOGY 

January 5, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad Street, Conference Room 3, Richmond, 
Virginia ~ 

A general board meeting. 

Contact: David E. Dick, Assistant Director, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595or (804) 
367-9753/TDD .,.. 

HAZARDOUS MATERIALS TRAINING COMMITTEE 

t January 18, 1994 - 10 a.m. - Open Meeting 
Department of Emergency Services, Training Center, 308 
Turner Road, Richmond, Virginia. 

A meeting to discuss curriculum course development 
and review existing hazardous materials courses. 
Individuals with a disability, as defined in the 
Americans with Disabilities Act of 1990 (ADA\ 
desiring to attend this meeting should contact VDE 
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10 days prior to the event so as to ensure appropriate 
accommodations are provided. 

Contact: George B. Gotschalk, Jr., Department of Criminal 
Justice Services, 805 E. Broad Street, Richmond, VA 23219, 
telephone (804) 786-8001. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

January 11, 1994 - 10 a.m. - Public Hearing 
James Monroe Building, Room C, 101 N. 14th Street, 
Richmond, Virginia. 

February ll, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: VR 355-30-900. 
Virginia Medical Care Facilities Certificate of Public 
Need Rules and Regulations. Sections 32.1-12 and 
32.1-102.2 of the Code of Virginia provide the statutory 
basis for Virginia Medical Care Facilities Certificate of 
Public Need (COPN) regulations. The proposed 
regulations incorporate all of the amendments to the 
COPN law which were enacted by the 1993 Session of 
the Virginia General Assembly and became effective 
on July I, 1993. In order to assure compliance with 
the amended COPN law, the Board of Health 
promulgated emergency COPN regulations on July l, 
1993, which are effective through June 30, 1994. The 
proposed COPN regulations will permanently 
incorporate all 1993 changes to the law which were 
implemented on an emergency basis. These regulations 
also propose modifications to the administrative review 
procedures and to the definition of a reviewable 
project which should improve the effectiveness of 
COPN regulation. 

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code 
of Virginia. 

Contact: Wendy V. Brown, Project Review Manager, Office 
of Resources Development, Department of Health, 1500 
East Main Street, Suite 105, Richmond, VA 23219, 
telephone (804) 786-7463. 

January 14, 1994 
through this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to repeal regulations entitled: Rules and 
Regulations Governing the Maternal and Neonatal 
High~Risk Hospitalization Program. These regulations 
are no longer necessary since the program was 
discontinued in FY 1988 when appropriations for the 
program ended. The program reimbursed eligible 
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hospitals for services provided to certain high-risk 
pregnant women and newborns whose family incomes 
were below 100% of the federal poverty level. 
Services that were provided through the program are 
now available through Medicaid-reimbursed services as 
well as the Indigent Health Care Trust Fund which 
reimburses hospitals for uncompensated care. 

Statutory Authority: § 32.1-12 of the Code of Virginia. 

Contact: Rosanne Kolesar, Health Programs Analyst, 
Department of Health, 1500 E. Main St., Room 213, 
Richmond, VA 23219, telephone (804) 786-4891. 

Commissioner's Waterworks Advisory Committee 

t January 20, 1994 - 9:30 a.m. - Open Meeting 
King's Korner Enterprises, Inc., 7511 Airfield Drive, 
Richmond, Virginia. 

A general business meeting. 

Contact: Thomas B. Gray, P.E., Special Projects Manager, 
1500 E. Main Street, Room 109, Richmond, VA 23219, 
telephone (804) 786-5566. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-01-000:1. Public 
Participation Guidelines. The purpose of the proposed 
amendments is to allow for further identification and 
notification of interested parties as the council pursues 
the regulatory process. The guidelines set out a 
general policy for the use of standing or ad hoc 
advisory panels and consultation with the groups and 
individuals as the regulatory process is followed. 

Statutory Authority: §§ 9-6.14:7.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

******** 

January 14, 1994 
through this date. 

Written comments may be submitted 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370-0l-001. Rules and 
Regulations of the Virginia Health Services Cost 

Monday, December 27, 1993 



Calendar of Events 

Review Council. Section 9-161.1 of the Code of 
Virginia requires that the Virginia Health Services Cost 
Review Council establish a new methodology for the 
review and measurement of efficiency and 
productivity of health care institutions. The 
methodology provides for. but is not limited to, 
comparison of the health care institution's 
performance to national and regional data. The 
amendments conform this regulation to the 
requirements of the new methodology. 

Statutory Authority: §§ 9-160 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

January 14, 1994 
through this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-0l-002. Regulations to 
Measure Efficiency and Productivity of Health Care 
Institutions. This regulation establishes a new 
methodology for the review and measurement of 
efficiency and productivity of health care institutions. 
The methodology provides for, but is not limited to, 
comparisons of a health care institution's performance 
to national and regional data. 

Statutory Authority: §§ 9-161.1 and 9-164 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

January 14, 1994 
through this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to adopt 
regulations entitled: VR 370-01-003. Virginia Health 
Services Cost Review Council Patient Level Data 
Base System. This regulation (i) establishes the filing 
requirements of patient level data by hospitals 
regarding inpatient discharges; (ii) establishes the fees 
which must be complied with: (iii) establishes the 
various alternatives for the submission of the data; 
(iv) provides for confidentiality of certain filings; and 
(v) clarifies the type of nonprofit health data 
organization the executive director shall contract with 
to fulfill the requirements of the Patient Level Data 

Base System. 

Statutory Authority: §§ 9-164 and 9·166.5 of the Code of 
Virginia. 

Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. 

CHANGE IN MEETING TIME 
January 25, 1994 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield, 2015 Staples Mill Road, Richmond, 
Virginia 

A monthly meeting. 

Contact: Kim B. Walker, Public Relations Coordinator 
VHSCRC, 805 E. Broad St., 6th Floor, Richmond, VA 23219: 
telephone (804)786-6371. 

BOARD FOR HEARING AID SPECIALISTS 

t January 10, 1994 - 8:30 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad Street, Richmond, Virginia. IIJ 

A meeting to (i) conduct examinations to eligible 
candidates; (ii) review enforcement files; (iii) conduct 
regulatory review; and (iv) consider other matten 
which may require board action. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad Street, Richmond, VA 23230-4917, telephone 
(804) 367-8534. 

January 31, 1994 
until this date. 

* * * * * * * * 
Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Hearing 
Aid Specialists intends to repeal regulations entitled: 
VR 375-01-01. Public Participation Guidelines and 
adopt regulations entitled: VR 375-01-01:1. Public 
Participation Guidelines. The purpose of the proposed 
regulations is to implement the requirements of the 
Administrative Process Act (APA) and the legislative 
changes to the APA made by the 1993 Virginia 
General Assembly by establishing regulatory board 
(agency) procedures for soliciting, receiving and 
considering input from interested parties in the 
formulation, adoption and amendments to new and 
existing regulations governing the licensure of hearing 
aid specialists in Virginia. 

Statutory Authority: §§ 9·6.14:7.! and 54.1-201 of the Code 
of Virginia. 
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Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

CHANGE IN LOCATION AND MEETING TIME 
January 11, 1994 - 9:30 a.m. - Open Meeting 
Norfolk State University, Norfolk, Virginia. Gil 

A general business meeting. For more information, 
contact the council. 

Contact: Anne Pratt, Associate Director, James Monroe 
Bldg., 101 N. 14th St., 9th Floor, Richmond, VA 23219, 
telephone (804) 225-2632. 

DEPARTMENT OF HISTORIC RESOURCES 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook, 4900 Cox 
Road, Glen Allen, Virginia 

January 31, 1994 - Written comments may be submitted 
•mtil this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Historic Resources intends to amend regulations 
entitled: VR 392·01-01. Public Participation 
Guidelines. Section 9-6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 
guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation, and final adoption process. Furthermore, 
§ 10.1-2202 of the Code of Virginia authorizes the 
Director of the Department of Historic Resources to 
adopt rules necessary for carrying out his powers and 
duties, including, at a minimum, criteria and 
procedures for nominating properties to the National 
Park Service for inclusion in the National Register of 
Historic Places. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish. in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
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Natural Resources Secretariat. 

The proposed amendments contain a number of new 
prov1s10ns. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the department's procedures for establishing 
and maintaining lists of persons expressing an interest 
in the adoption. amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2202 of the Code 
of Virginia. 

Contact: Margaret T. Peters, Information Director, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

Board of Historic Resources 

January 6, 1993 - 7 p.m. - Public Hearing 
Department of Environmental Quality, lnnsbrook, 4900 Cox 
Road, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Historic 
Resources intends to amend regulations entitled: VR 
390-01-01. Public Participation Guidelines. Section 
9-6.14:7.1 of the Administrative Process Act (APA) 
requires each agency to develop, adopt and use public 
participation guidelines for soliciting the input of 
interested persons in the formation and development 
of its regulations. Such guidelines shall not only be 
used prior to the formation and drafting of proposed 
regulations, but shall also be used during the entire 
formation, promulgation, and final adoption process. 
Furthermore, § 10.1-2205 of the Code of Virginia 
authorizes the board to adopt rules necessary for 
carrying out its powers and duties, including, at a 
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m1mmum, criteria and procedures for designating 
historic landmarks and districts. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These · proposed amendments are 
consistent with those of the other agencies within the 
Natural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures for establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whether the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2205 of the Code 
of Virginia. 

Contact: Margaret T. Peters, Information Director, 
Department of Historic Resources, 221 Governor St., 
Richmond, VA 23219, telephone (804) 786-3143. 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

t January 7, 1994 - 9 a.m. - Open Meeting 
t February I, 1994 - 9 a.m. - Open Meeting 
Hopewell Community Center, Second and City Point Road, 
Hopewell, Virginia. FT300 1 5 

Local Emergency Preparedness Committee Meeting on 
Emergency Preparedness as required by SARA Title 
III. 

Contact: Robert Brown, Emergency Service Coordinator, 
300 North Main Street, Hopewell, VA 23860, telephone 
(804) 541-2298. 

VIRGINIA INTERAGENCY COORDINATING COUNCIL 
EARLY INTERVENTION 

January 18, 1994 · 9;30 a.m. - Open Meeting 
Virginia Housing Development Authority, 601 S. Belvidere 
Street, Richmond, Virginia. (Interpreter for the deaf 
provided upon request) 

The Virginia Interagency Coordinating Council 
according to Part H early intervention program for 
disabled infants, toddlers and their families is meeting 
to advise and assist the Department of Mental Health, 
Mental Retardation and Substance Abuse Services as 
lead agency and the other state agencies involved in 
Part H in the implementation of the statewide early 
intervention program. 

Contact: Michael Fehl, Director, Mentally Retarded 
Children and Youth Services, Department of Mental 
Health, Mental Retardation and Substance Abuse Services, 
P. 0. Box 1797, Richmond, VA 23214, telephone (804) 
786-3710. 

DEPARTMENT OF LABOR AND INDUSTRY 

t January 10, 1994 • 7 p.m. - Open Meeting 
Roanoke County Old Administration Center, Community 
Room, 3738 Brambleton Avenue, Roanoke, Virginia. ~ 
(Interpreter for the deaf provided upon request) 

t January 12, 1994 - 7 p.m. - Open Meeting 
Manassas Campus, Northern Virginia Community College, 
6901 Sudley Road, Manassas, Virginia. ~ (Interpreter for 
the deaf provided upon request) 

t January 13, 1994 • 7 p.m. - Open Meeting 
Norfolk Technical Center, 1330 North Military Highway, 
Norfolk, Virginia. ~ (Interpreter for the deaf provided 
upon request) 

The Administrative Process Act requires each agency 
to develop, adopt and use Public Participation 
Guidelines for soliciting comments from interested 
persons when developing, revtsmg, or repealing 
regulations. Legislation enacted by the 1993 General 
Assembly amended the APA by adding additional 
provisions to be included in agency Public 
Participation Guidelines. The current Public 
Participation Guidelines which were adopted in 
September, 1984, were amended by emergency action 
in June, 1993. New Public Participation Guidelines are 
proposed to replace the emergency guidelines which 
will expire June, 1994. This open meeting will provide 
an opportunity to answer questions and provit' 
information on VR 425-01-100, Public Participatil 
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Guidelines for the department; VR 425-02-101, Public 
Participation Guidelines for the Safety and Health 
Codes Board; and VR 425-01-102, Public Participation 
Guidelines for the Virginia Apprenticeship Council. 

Contact: Bonnie H. Robinson, Agency Regulatory 
Coordinator, Department of Labor and Industry, 13 S. 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
371-2631. 

* * * * * * * * 

t February 2, 1994 - 10 a.m. - Public Heari~g 
Housing Development Authority, 601 S. Belvidere Street, 
Richmond, Virginia. 

February 25, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of Labor 
and Industry intends to adopt regulations entitled: VR 
425-01-100. Public Participation Guidelines. Section 
9-6.14:7.1 of the Code of Virginia requires each agency 
to develop, adopt and use Public Participation 
Guidelines for soliciting comments from interested 
parties when developing, rev1smg, or repealing 
regulations. Agency is defined in the Administrative 
Process Act as "any authority, instrumentality, officer, 
board or other unit of the state government 
empowered by the basic laws to make regulations or 
decide cases." Legislation enacted by the 1993 General 
Assembly amended the Administrative Process Act 
(APA) by adding additional provisions to be included 
in agency Public Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Department of Labor and Industry's Commissioner on 
September 19, 1984. Emergency Public Participation 
Guidelines which included the new requirements were 
adopted by the commissioner June 24, 1993, and were 
effective June 30, 1993. The purpose of this action is 
to propose new Public Participation Guidelines for the 
Department of Labor and Industry to replace the 
emergency guidelines which will expire June 29, 1994. 

The Public Participation Guidelines of the Department 
of Labor and Industry (department) set out procedures 
to be followed by the department which ensure that 
the public and all parties interested in regulations 
adopted by the commissioner have a full and fair 
opportunity to participate at every stage in the 
development or revision of the regulations. The 
regulation has been developed to ensure compliance 
with the Administrative Process Act (§ 9-6.14:1 et seq. 
of the Code of Virginia) and Executive Order Number 
Twenty-three (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
formulation of regulations, and to solicit and use 
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public comments and suggestions. For regulations 
adopted by the commissioner which are subject to the 
Administrative Process Act, the regulation sets forth 
procedures to issue Notices of Intended Regulatory 
Action, and to draft and adopt regulations. It also 
defines the role of advisory groups, the use of open 
meetings, and the review process by the Executive 
Branch. 

Statutory Authority: §§ 9-6.14:7.1 and 40.1-6 of the Code of 
Virginia. 

Contact: Bonnie H. Robinson, Agency Regulatory 
Coordinator, Department of Labor and Industry, 13 S. 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
371-2631. 

Virginia Apprenticeship Council 

t January 27, 1994 - 7 p.m. - Public Hearing 
Richmond Technical Center, 2020 Westwood Avenue, 
Richmond, Virginia. 

February 25, 1994 - Written comments may be submitted 
through this date. 
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Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia 
Apprenticeship Council intends to adopt regulations 
entitled: VR 425-01·102. Public Participation 
Guidelines. Section 9-6.14:7.1 of the Code of Virginia 
requires each agency to develop, adopt and use Public 
Participation Guidelines for soliciting comments from 
interested parties when developing, revtsmg, or 
repealing regulations. Agency is defined in the 
Administrative Process Act as "any authority, 
instrumentality, officer, board or other unit of the 
state government empowered by the basic laws to 
make regulations or· decide cases." Legislation enacted 
by the 1993 General Assembly amended the 
Administrative Process Act (APA) by adding additional 
provisions to be included in agency Public 
Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Apprenticeship Council on September 19, 1984. 
Emergency Public Participation Guidelines which 
included the new requirements were adopted by the 
council June 28, 1993, and were effective June 30, 
1993. The purpose of this action is to propose new 
Public Participation Guidelines for the Apprenticeship 
Council to replace the emergency guidelines which 
will expire June 29, 1994. 

The Public Participation Guidelines of the Virginia 
Apprenticeship Council (council) set out procedures to 
be followed by the council and the Department of 
Labor and Industry which ensure that the public and 
all parties interested in regulations adopted by the 
council have a full and fair opportunity to participate 
at every stage. The regulation has been developed to 
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ensure compliance with the Administrative Process Act 
(§ 9-6.14:1 et seq. of the Code of Virginia) and 
Executive Order Number Twenty-three (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
formulation of regulations, to solicit and use public 
comments and suggestions, to issue Notices of 
Intended Regulatory Action, and to draft and adopt 
regulations. It also defines the role of advisory groups, 
the use of open meetings, and the review process by 
the Executive Branch. 

Statutory Authority: §§ 40.1-117 and 9-6.14:7.1 of the Code 
of Virginia. 

Contact: Thomase E. Butler, Assistant Commissioner, 
Department of Labor and Industry, 13 S. Thirteenth Stree~ 
Richmond, VA 23219, telephone (804) 371-2327. 

Virginia Safety and Health Codes Board 

t February 2, 1994 - l p.m. - Public Hearing 
Housing Development Authority, Conference Room 1, 601 
S. Belvidere Street, Richmond, Virginia. 

February 25, 1994 - Written may be submitted through 
this date. 

Notice is hereby given in accordance with § 9-6.!4:7.1 
of the Code of Virginia that the Virginia Safety Health 
Codes Board intends to adopt regulations entitled: VR 
425-02-101. Public Participation Guidelines. Section 
9-0.14:7.1 of the Code of Virginia requires each agency 
to develop, adopt and use Public Participation 
Guidelines for soliciting comments from interested 
parties when developing, revising, or repealing 
regulations. Agency is defined in the Administrative 
Process Act as "any authority, instrumentality, officer, 
board or other unit of the state government 
empowered by the basic laws to make regulations or 
decide cases." Legislation enacted by the 1993 General 
Assembly amended the Administrative Process Act 
(APA) by adding additional provisions to be included 
in agency Public Participation Guidelines. 

Public Participation Guidelines were adopted by the 
Safety and Health Codes Board on September 19, 1984. 
Emergency Public Participation Guidelines which 
included the new requirements were adopted by the 
board June 21, 1993, and were effective June 30, 1993. 
The purpose of this action is to propose new Public 
Participation Guidelines for the Safety and Health 
Codes Board to replace the emergency guidelines 
which will expire June 29, 1994. 

The Public Participation Guidelines of the Virginia 
Safety and Health Codes Board (board) set out 
procedures to be followed by the board and the 
Department of Industry and Labor which ensure that 
the public and all parties interested in regulations 

adopted by the board have a full and fair opportunity 
to participate at every stage in the development or 
revision of the regulations. The regulation has been 
developed to ensure compliance with the 
Administrative Process Act (§ 9-6.14:1 et seq. of the 
Code of Virginia) and Executive Order Number 
Twenty -hree (90) (Revised). 

The regulation sets forth processes to identify 
interested groups, to involve the public in the 
formulation of regulations, and to solicit and use 
public comments and suggestions. For regulations 
adopted by the board which are subject to the 
Administrative Process Act, the regulation sets forth 
procedures to issue Notices of Intended Regulatory 
Action, and to draft and adopt regulations. It also 
defines the role of advisory groups, the use of open 
meetings, and the review process by the Executive 
Branch. The regulation also provides a procedure to 
notify the public of proposed Federal Occupational 
Safety and Health regulatory action and encourages 
the public's participation in the formulation of these 
regulations at the federal level. 

Statutory Authority: §§ 9-6.14:7.1 and 40.1-22(5) of the Code 
of Virginia. 

Contact: Bonnie H. Robinson, 
Coordinator, 13 S. Thirteenth Street, 
telephone (804) 371-2631. 

Agency Regulatory 
Richmond, VA 23219,, 

LIBRARY BOARD 

January 24, 1994 - 10:30 a.m. - Open Meeting 
Virginia State Library and Archives, 11th Street at capitol 
Square, Supreme Court Room, 3rd Floor, Richmond, 
Virginia. [t;] 

A meeting to discuss administrative matters of the 
Virginia State Library and Archives. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, 11th St. at capitol 
Square, Richmond, VA 23219, telephone (804) 786-2332. 

Archives and Records Management Committee 

January 24, 1994 · 9 a.m. - Open Meeting 
The Virginia State Library and Archives, 11th Street at 
Capitol Square, Richmond, Virginia. I!J 

A meeting to discuss matters pertaining to archives 
and records management. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, 11th Street at capitol 
Square, Richmond, VA 23219, telephone (804) 786-2332. ' 
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Public Library Development Committee 

January 24, 1994 - 9 a.m. - Open Meeting 
1 Jth Street at Capitol Square, Room 4-24, Richmond, 
Virginia. [E] 

A meeting to discuss the issues on the agenda for the 
Library Board to be held later that morning. 

Contact: Tony Yankus, Director, Library Development, 
Virginia State Library and Archives, 11th Street at Capitol 
Square, Richmond, VA 23219-3491, toll-free 1-800-336-5266, 
or (804) 786-3618/TDD .,. 

COMMISSION ON LOCAL GOVERNMENT 

t January 10, 1993 - 10 a.m. - Open Meeting 
Department of Agriculture and Consumer Affairs, 
Washington Building, Board Room, 2nd Floor, Richmond, 
Virginia. 

A regular meeting to consider such matters as may be 
presented. Persons desiring to participate in the 
commission's meeting and requiring special 
accommodations or interpreter services should contact 
the commission's offices. 

Contact: Barbara Bingham, Administrative Assistant, 702 
Eighth Street Office Building, Richmond, VA 23219, 
telephone (804) 786-6508 or (804) 786·1860/TDD .., 

LONGWOOD COLLEGE 

Academic Affairs Committee 

t January 17, 1994 - 4 p.m.- Open Meeting 
Longwood College, Board Room, South Ruffner, 201 High 
Street, Farmville, Virginia. l?-J 

A meeting to conduct routine business. 

Contact: William F. Dorrill, President, Longwood College, 
201 High Street, Farmville, VA 23909-1899, telephone (804) 
395-2001 or toll free 1-800-828-1120. 

Student A!!airs Committee 

t January 17, 1994 - 6:30 p.m. - Open Meeting 
Longwood College, Board Room, South Ruffner, 201 High 
Street, Farmville, Virginia. llJ 

A meeting to conduct routine business. 

Contact: William F. Dorrill, President, Longwood College, 
+01 High Street, Farmville, VA 23909-1899, telephone (804) 
395-2001 or toll free 1-800-828-1120. 
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STATE LOTTERY DEPARTMENT (STATE LOTTERY 
BOARD) 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-01-l. 
Public Participation Guidelines. The purpose of the 
proposed amendments is to comply with statutory 
changes to establishing procedures for soliciting input 
of interested parties in the formation and development 
of regulations. 

Statutory Authority: §§ 9-6.!4:7.1 and 58.1-4007 ol the Code 
of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

******** 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-01-2. 
Administration Regulations. The purpose of the 
proposed amendments is to include appeal procedures 
for placement of an instant ticket vending machine or 
a self-service terminal, procurement procedures for 
the purchase of goods and services exempt from 
competitive procurement and contract change order 
procedures. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

* * * * * * * * 

January 24, 1994 • 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
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intends to amend regulations entitled: VR 447·02-1. 
Instant Game Regulations. The purpose of the 
proposed amendments is to incorporate housekeeping 
and technical changes, as well as substantive changes 
to include lottery retailer conduct, license standards 
validation requirements and payment of prizes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

* * * * * * * * 

January 24, 1994 - 10 a.m. - Public Hearing 
State Lottery Department, 2201 West Broad Street, 
Richmond, Virginia. 

January 21, 1994 
until this date. 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-02-2. 
On-line Game Regulations. The proposed amendments 
incorporate numerous housekeeping, technical and 
substantive changes throughout the On-Line Game 
Regulations, including retailer compensation and 
conduct, license and operational fees, license 
standards, validation requirements and payment of 
prizes and disposition of unclaimed prizes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Contact: Barbara L. Robertson, Staff Officer, 2201 W. 
Broad St., Richmond, VA 23220, telephone (804) 367-3106. 

MARINE RESOURCES COMMISSION 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Water Division, 
Board Room, 4900 Cox Rd., Innsbrook, Glen Allen, Virginia 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Marine Resources 
Commission intends to amend regulations entitled: VR 
450·01·0045. Public Participation Guidelines. The 
purpose of the proposed amendments is to comply 
with the 1993 amendments to the Administrative 
Process Act and conform with the other agencies in 
the Natural Resources Secretariat. 

Statutory Authority: §§ 28.2-103 and 9-6.14:7.1 of the Code 
of Virginia. 

Contact: Robert W. Grabb, Chief, Habitat Management 
Division, P. 0. Box 756, Newport News, VA 23607-0756 or 

toll-free 1·800-541-4646. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend and adopt 
regulations entitled: VR 460-01-46:1, 460-01-76, 
460-01-79.19, 460-02-4.3900, 460-02-4.3910, 460-02-3.1300, 
460-03-3.1301, 460-02-4.1410, and 460-04-4.3910. PASARR; 
Education Component in NF's; NF Residents' Appeal 
Rights. The purpose of this proposal is to promulgate 
permanent regulations to supersede the existing 
emergency regulations, providing for preadmission 
screening and annual resident reviews, education 
component requirements for children in nursing 
facilities, and nursing facilities' residents appeal rights. 

The federal requirements regarding preadmission 
screening and annual resident review (PASARR) are 
that placement determinations be completed on all 
applicants to a nursing facility. If the Level I 
assessment indicates the presence of a condition of 
mental illness or mental retardation, as defined by 
HCFA, the applicant must be referred for a Level I. 
evaluation prior to admission to the nursing facility. 
Residents with conditions of mental illness or mental 
retardation are to be reviewed at least annually. 

On November 30, 1992, the Health Care Financing 
Administration (HCF A) published final regulations 
concerning PASARR. The final regulations published 
by HCF A are similar to the original requirements but 
with several significant changes. First, the definition of 
mental illness has been revised. Because the new 
definition stresses severity of the mental illness, the 
change should result in a decrease in the number of 
individuals referred for a Level II evaluation for 
mental illness. Second, HCFA is allowing states to 
determine personnel qualifications for specific parts of 
the Level II evaluation process. Third, states are 
allowed discretion in defining specialized services to 
be offered and in establishing categorical 
determinations. 

When DMAS first promulgated its regulations for 
specialized care services in nursing facilities, 
requirements for the provision of an education 
component were included. Initially, the regulation 
required that "the nursing facility ... provide for 
(emphasis added) the educational and habilitative 
needs of the child." At the time of promulgation, it 
was DMAS' intent that the nursing facility coordinate 
(emphasis added) such services with the state or local 
educational authority. The correct interpretation of thi 
intent has recently come under question, so thL 
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language is being clarified. Residents of nursing 
facilities who wish to appeal a nursing facility notice 
of intent to transfer or discharge will file their appeal 
with the DMAS' Division of Client Appeals and not 
with the Department of Health. DMAS will hear 
appeals filed by any nursing facility resident 
regardless of the payment source. Prior to the DMAS 
emergency regulation, DMAS' Division of Client 
Appeals only heard appeals when Medicaid was the 
payment source. 

Statutory Authority: § 32.!-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to Mary Chiles, Manager, Division of Quality Care 
Assurance, Department of Medical Assistance Services, 600 
E. Broad Street, Suite 1300, Richmond, VA 23219 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

******** 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-02-2.6100:1. Eligibility Conditions and 
Requirements: Guardianship Fees in Post-Eligibility 
Treatment ol Income. Medicaid eligibility policy has 
long allowed deduction of guardianship fees in 
determining countable income for the purposes of 
calculating patient pay for institutional and home- and 
communityabased waiver services. Since a guardian 
has control of an individual's income, he deducts his 
fee before any of the income is applied to the bills of 
an incompetent individual. Thus, this income is not 
available to be applied to the cost of institutional and 
home~ and community~based waiver services. 

If Medicaid does not add guardianship fees to the 
personal needs allowance, then Medicaid calculaitons 
of the patient's income available for patient pay will 
exceed that amount actually available and Medicaid 
will not pay the full balance of the institutional and 
home~ and community-based waiver services bill. The 
result will be an outstanding balance for the 
institutional and home~ and community-based waiver 
services that the provider can collect neither from the 
patient nor from Medicaid. 

The Medicaid eligibility policy has recognized that the 
income available for patient pay is the net income 
after deduction of guardianship fees. The long-standing 
policy was based upon interpretation of the way in 
which the Social Security Administration calculates 
income for eligibility for Supplemental Security 
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Income. The Health Care Financing Administration 
issued an instruction that confirmed that guardianship 
fees are allowable deductions, but directed states to 
specify that deduction in the State Plan for Medical 
Assistance. This regulatory change is designed to 
specify the deduction of guardianship fees as required 
by the Health Care Financing Administration and will 
ensure that the deductions are applied uniformly to all 
recipients of institutional and home- and 
community~based waiver services who pay 
guardianship fees. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to Ann Cook, Department of Medical Assistance 
Services, 600 E. Broad Street, Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 232!9, telephone (804) 
37!-8850. 

* * * * * * * * 

t February 25, 1994 - Written comments may be 
sumbitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.1100, 460-02-3.1300, 460-03-3.1301, 
460-04-8.10, 460-04-3.1300. Criteria lor Preadmission 
Screening and Continued Stay. The purpose of this 
proposal is to promulgate permanent regulations to 
supersede the existing emergency regulations 
containing the same policies. These regulations 
concern the criteria by which applicants for and 
recipients of long-term care services and 
community-based care services are evaluated for 
appropriate placement. 

The Department of Medical Assistance Services 
(DMAS) promulgated an emergency regulation for 
these criteria effective September 1, 1992. The 
agency's proposed regulations were filed March 30, 
1993, with the Registrar of Regulations for publication 
to begin its comment period from April 20 - June 18, 
1993. DMAS held 4 public hearings in different 
statewide locations and received numerous comments 
from individuals and organization. These initial 
proposed regulations were substantially similar to the 
preceding emergency regulations. Commenters on 
those emergency regulations expressed a belief that 
they have resulted in the discharge of numerous 
nursing facility residents and the denial of various 
long-term care services to numerous others. Although 
the department's research demonstrated that there had 
not been discharges from nursing facilities based on 
those emergency regulations, it was clear that the 
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department's intent to clarify medical/nursing 
management had not been clearly communicated. 
Since the regulations proposed by the agency for 
public comment period mirrored the emergency 
regulations, they were opposed by the various interests 
groups concerned with care for the elderly and 
disabled. Due to the 1993 General Assembly's 
modifications to § 9-6.14:1 et seq. of the Code of 
Virginia, DMAS was required to promulgate a second 
set of emergency regulations. DMAS is now reinitiating 
the Article 2 process (§ 9-6.14:7.1) to conform to the 
new APA promulgation requirements. 

Due to the significant comments DMAS received on 
the prior proposed regulations, the second set of 
emergency regulations contained revisions to the 
definition of medical/nursing need and revisions to the 
evaluation of persons seeking community-based care to 
avoid future nursing facility placement. HCFA allows 
the Commonwealth to offer home- and 
community-based care to persons who meet nursing 
facility criteria and to those whom it determines will 
meet nursing facility criteria in the near future except 
for the provision of community-based services. In the 
currently effective emergency regulations, DMAS 
established the criteria which define when an 
individual can be determined to be at risk of nursing 
facility placement in the near future as "prenursing 
facility criteria." These proposed regulations mirror 
the current emergency regulations on which the 
agency has received no comments. 

Nursing Home Preadmission Screening Committees will 
still use a separate assessment instrument for 
preadmission screening, the prupose of which is to 
determine appropriate medical care between 
community services and institutionalization. 

In addition, this regulation package makes 
amendments to clarify and improve the consistency of 
the regulations as they relate to outpatient 
rehabilitation. DMAS is making certain nonsubstantive 
changes as follows. The authorization form for 
extended outpatient rehabilitation services no longer 
requires a physician's signature. Although the 
physician does not sign the form, there is no change 
in the requirement that attached medical justification 
must include physician orders or a plan of care signed 
by the physician. Services that are non-covered borne 
health services are described. These services are 
identified for provider clarification and represent 
current policy. Also, technical corrections have been 
made to bring the Plan into compliance with the 1992 
Appropriations Act and previously modified policies 
(i.e., deleting references to the repealed Second 
Surgical Opinion program under § 2. Outpatient 
hospital services and § 5. Physicians services). 

The program's policy of covering services provided by 
a licensed clinical social worker under the direct 
supervision of a physician is extended to include such 

services provided under the direct supervtswn of a 
licensed clinical psychologist or a licensed psychologist 
clinical. This change merely makes policy consistent 
across different provider types. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to Betty Cochran, Director, Division of Quality Care 
Assurance, Department of Medical Assistance Services, 600 
E. Broad Street, Suite 1300, Richmond, VA 23219, 
telephone (804) 371-8850. 

******** 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-4.1922. Item i- Payment of Title 
XVIII Part A and Part B Deductible/Coinsurance. 
This action affects Attachment 4.19 B, Supplement 2, 
Methods and Standards for Establishing Payment 
Rates. Other Types of Care, item j, Payment Title 
XVIII Part A and Part B Deductible/Coinsurance. 

DMAS pays Medicare premiums for individuals who 
are eligible for both Medicare and Medicaid. This 
policy results in Medicare's coverage of their medical 
care, allowing for the use of 100% federal Medicare 
dollars, thereby reducing the demand for general fund 
dollars. 

Medicare pays inpatient skilled nursing under 
Medicare Part A (hospital insurance). Part A pays for 
all covered services in a skilled nursing facility for 
the first 20 days. For the next 80 days, it pays for all 
covered services except for a specific amount 
determined at the beginning of each calendar year, 
i.e., Medicare pays for all covered services except for 
$84.50 per day which is the responsibility of the 
patient; in the case of the Medicaid recipient it is the 
responsibility of DMAS. 

Federal statute and regulations allow DMAS to limit 
its coinsurance payments to the Medicaid maximum 
instead of the Medicare maximum allowable payment. 
Therefore, this proposed permanent regulation limits 
the payment of the Medicare Part A coinsurance 
amount paid by the department so that the combined 
payments of Medicare and Medicaid do not exceed 
the Medicaid per diem rate for the specific nursing 
facility of the Medicare/Medicaid recipient's residence. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to C. Mack Brankley, Department of Medical 
Assistance Services, 600 E. Broad Street, Suite 1300, 
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Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

******** 
t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-4.1923. Establishment of Rate Per 
Visit: State Plan for Medical Assistance Relating to 
Home Health Reimbursement. This proposal will 
promulgate permanent regulations to supersede 
existing emergency regulations which were adopted 
prusuant to a 1993 General Assembly mandate. The 
regulations provide for the fee-for-service 
reimbursement of home health agencies. 

The 1993 General Assembly, in the Appropriations Act, 
directed the Board of Medical Assistance Services to 
adopt revised regulations governing home health 
agency reimbursement methodologies, effective July 1, 
1993, that would (i) eliminate the distinction between 
urban and rural peer groups; (ii) utilize the weighted 
median cost per service from 1989 for freestanding 
agencies as a basis for establishing rates; and (iii) 
reimburse hospital-based home health agencies at the 
rate set for freestanding home health agencies. The 
General Assembly also required that the adopted 
regulations comply with federal regulations regarding 
access to care. In addition, the Joint Legislative Audit 
and Review Commission recommended that a revision 
be made to the existing statistical methodology. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to Richard Weinstein, Manager, Division of Cost 
Settlement and Audit, Department of Medical Assistance 
Services, 600 E. Broad Street, Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

******** 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
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entitled: VR 460-03-4.1940:1, 460-03-4.1941. Nursing 
Home Payment System: 95% Rule, Criminal Record 
Checks, Blood Borne Pathogens. The purpose of this 
proposal is to promulgate permanent regulations, to 
supersede the existing emergency regulations, 
regarding nursing facility 95% occupancy rule and 
criminal record checks. This proposal also provides 
for permanent regulations for the reimbursement for 
nursing facilities' costs of complying with OSHA 
requirements for protecting employees against 
exposure to blood. 

95% Occupancy Rule: Prior to the emergency 
regulation, DMAS set a nursing facility's (NF) interim 
plant rate for the year in approximately the ninth 
month of the NF's fiscal year. This could have 
resulted in a new provider receiving substantial 
overpayment during the first nine months of the 
second fiscal year. This proposed amendment provides 
that the 95% occupancy rule will be applied on the 
first day of a new provider's second fiscal year. The 
effect of this amendment will be to eliminate any 
potential overpayments in the first nine months of the 
provider's second fiscal year. 

Criminal Record Checks: The 1993 General Assembly, 
in Chapter 994 of the Acts of Assembly of 1993 (Item 
313. T), directed DMAS to adopt revised regulations 
and forms governing nursing facilities that would 
reimburse providers for the costs of complying with 
the requirement of obtaining criminal record 
background checks on nursing facility employees, as 
implemented by § 32.1-126.01 of the Code of Virginia. 
This proposed regulation intends to make permanent 
those policies currently in effect under an emergency 
regulation. 

Blood Borne Pathogens: The Occupational Safety and 
Health Administration (OSHA) promulgated a standard, 
effective March 6, 1992, to eliminate or minimize 
occupational exposure to blood borne pathogens (final 
rule published in the December 6, 1991 Federal 
Register, adopting 29 CFR 1910.1030). The Virginia 
Safety and Health Codes Board of the Department of 
Labor and Industry adopted these regulations as VR 
415-02-83, effective June 1, 1992 (published in the 
Virginia Register of Regulations, pp. 2145-2158, March 
23, 1992). 

The General Assembly, in Item 312.1 of the 1993 
Budget Bill, directed DMAS to sudy the cost of 
reimbursing nursing facilities for complying with these 
new requirements. DMAS has completed its study and, 
with input from the nursing facility community, is 
proposing revisions to the State Plan to permit 
reimbursement for these required costs. If DMAS 
takes no action with respect to the cost of the OSHA 
requirements, some of the cost would still be 
reimbursed under existing rate setting rules. However, 
some facilities would be reimbursed less than all the 
costs of implementation, and some would receive little 
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or no additional reimbursement. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 25, 
1994, to N. Stanley Fields, Director, Division of Cost 
Settlement and Audit, Department of Medical Assistance 
Services, 600 East Broad Street, Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

******** 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Medical Assistance 
Services intends to amend regulations entitled: VR 
460·05·1000.0000. State/Local Hospitalization Programs. 
The purpose of the prososed amendments is to modify 
the state/local hospitalization fiscal year to limit the 
allocation of remaining state funds and limit the use 
of funds allocated for one fiscal year to that year. 

Sections 32.1-343 through 32.1-350 of the Code of 
Virginia established the State/Local Hospitalization 
Program (SLH) within the Department of Medical 
Assistance Services. The purpose of the SLH program 
is to provide for the inpatient and outpatient hospital 
care of Virginians who have no health insurance and 
whose income falls below the federal poverty 

The SLH program is not an entitlement program. The 
amount of general fund available for this program is 
determined by the General Assembly each year. 
Payment for services provided to eligible individuals is 
made only to the extent that funds are available in 
the account of the locality in which the eligible 
individual resides. All counties and cities in the 
Commonwealth are required to participate in the SLH 
program. 

Available funds are allocated annually by the 
department to localities on the basis of the estimated 
total cost of required services for the locality, less the 
required local matching funds. Since the appropriation 
is insufficient to fully fund estimated cost, local 
allocations are actually a percentage of total need. 
Funds allocated to localities are maintained in 
locality-specific accounts and can be spent only for 
services provided to residents of that locality. 

The actual local matching rate is computed on the 
basis of a formula that considers revenue capacity 
adjusted for local per capita income. No locality's 
contribution will exceed 25% of the cost of estimated 

SLH services for the locality. 

The statute requires that general funds remammg at 
the end of the state fiscal year are used to offset the 
calculated local share for the following year. These 
funds are allocated among the localities first to offset 
increases in the local shares, then to offset calculated 
local shares for all localities. 

The allocations for most localities are exhausted by 
the end of March of each year and payments lor 
claims submitted after that date are rejected for lack 
of funds. A few localities have sufficient funds for all 
claims submitted during the year and some have a 
surplus at the end of the year. In order to process 
claims before the end of state fiscal year the 
department has adopted, with the concurrence of the 
Secretary of Health and Human Services and the 
Department of Planning and Budget, a policy under 
which state/local hospitalization claims with service 
dates of May 1 and later of any year are processed 
for payment in the following state fiscal year. This 
cutoff for claims is necessary to allow adequate time 
to resolve any outstanding SLH claims and to perform 
the necessary accounting reconciliations for the state 
fiscal year ending June 30. The fund will be 
reallocated for payment of the following fiscal year 
claims. 

This regulation is necessary to clarify the polic; 
adopted by the department and is being promulgated 
as the result of an appeal filed by a recipient who 
questioned the policy because it had not been 
promulgated as a regulation. The proposed regulation 
defines the claims that are payable from the general 
fund appropriation of any fiscal year as those that are 
for services rendered between May 1 and April 30 to 
the extent that funds exist in the locality allocation at 
the time the claim is processed. It will allow the 
necessary lead time to perform claims resolution and 
state year-end reconciliation procedures. 

This regulation also clarifies that funds remaining at 
year end are used only for the purpose of offsetting 
the calculated share lor the following fiscal year as 
required by statute. This clarification is needed to 
prohibit possible claims against SLH funds for other 
purposes. Specifically, SLH funds allocated to pay for 
provider claims in one fiscal year would be prohibited 
from being used to pay claims in another fiscal year. 
This change is advantageous to the public because the 
agency will be better able to forecast the funds 
necessary to cover anticipated medical needs for those 
eligible to the SLH program. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 14, 
1994, to David Austin, 600 East Broad Street, Suite 1300" 
Richmond, Virginia 23219. 

Virginia Register of Regulations 

1922 



Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

* * * * * * * * 
January 28, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-03-3.1102. Case Management Services: 
Preauthorization of Case Management for the 
Elderly. The purpose of the proposed amendment is 
to streamline the Medicaid utilization control 
requirements imposed on agencies participating in the 
Case Management for the Elderly Pilot Projects by 
conforming the Medicaid requirements with those of 
the policy for the pilot projects imposed by the 
Long-Term Care Council. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Ann E. Cook, Eligibility and Regulatory Consultant, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

******** 

January 28, 1994 Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460·03·3.HOO, VR 460·02·3.1300, VR 
460·04·8.12, VR 460·04·8.1500. DMHMR Community and 
Waiver Services. The purpose of this proposal is to 
promulgate permanent regulations to supersede the 
existing emergency regulations. The permanent 
regulations will remove certain administrative 
impediments to the effective and efficient 
implementation of mental retardation waiver services 
in cooperation with the Department of Mental Health, 
Mental Retardation and Substance Abuse Services. 
They will also allow persons having conditions related 
to mental retardation to be served by providers under 
contract with the Department of Rehabilitative 
Services (DRS). 

The parts of the State Plan for Medical Assistance 
affected by this action are: Amount, Duration and 
Scope of Services (Supplement I to Attachment 3.1 
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A&B), Case Management Services (Supplement 2 to 
Attachment 3.1 A). The state-only regulations affected 
by this action are: Home and Community-Based Care 
Services for Individuals with Mental Retardation (VR 
460-04·8.12) and Community Mental Health Services, 
Amount, Duration, and Scope of Services (VR 
460-04-8.1500). 

The emergency regulations broadened the provider 
qualifications for persons with related conditions to 
include those providers contracted by DRS as 
habilitative service providers. The emergency 
regulations did not affect the amount or scope of 
services an individual may receive, did not affect the 
state's approved waiver for community services to 
persons with mental retardation, and did not impact 
on the quality of services being provided to the 
population. The key provisions of this proposed 
regulatory action are described below. 

The changes to the State Plan for targeted case 
management services for persons with mental 
retardation and mental illness make consistent the 
requirement for a face-to-face contact (between the 
patient and provider) every 90 days, regardless of the 
case management service being offered, and clarify 
the frequency as once every 90 days rather than one 
within a 90-day period. Another change allows up to 
60 days for completion of the plan of care from the 
initiation of services. Changes to the service limitations 
on State Plan community mental health and mental 
retardation services do not change the amount of 
services an individual is able to receive, but only 
change the previous designation of "days" to "units" 
which is consistent with the manner in which these 
services are billed. The two levels of day health and 
rehabilitation services have been removed. 
Additionally, changes are made to revise the existing 
definition of developmental disability and to rename 
the definition "related conditions" to conform to the 
designation used by the Health Care Financing 
Administration (HCFA) in OBRA '87. The prior 
authorization requirement for case management for 
this group is also being removed. 

Another change clarifies coverage of day health and 
rehabilitation services for persons with mental 
retardation and persons with related conditions. It also 
allows providers contracted with DRS as habilitation 
providers to be qualified for Medicaid reimbursement 
for day health and rehabilitation services. Reference 
to two waivers and use of the Inventory for Client an 
Agency Planning (!CAP) have been removed because 
the Commonwealth is consolidating the two waivers 
into one waiver for renewal in 1993. The 
Commonwealth is also revising the assessment and will 
discontinue using the !CAP as the required assessment 
for MR Waiver Services. The requirement for an 
annual physical and psychological examination has 
been removed to eliminate unnecessary duplication. 
Freedom of choice language has been strengthened to 
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respond to concerns expressed in this area. 

These proposed regulations modify the definition of 
some existing services and broaden the range of 
services which may be offered to individuals in the 
MR waiver by adding five new services: Personal 
Assistance, Assistive Technology, Environmental 
Modifications, Respite care, and Nursing Services. 
Prevocational Services, previously included in 
Habilitation Services, has now been included under the 
service titled Day Support. The definition of the 
services and provider qualifications have been 
developed in conjunction with the MR Executive 
Workgroup and are a continuation of the effort 
initiated in the emergency regulations to remove 
impediments to the effective and efficient 
administration of services to persons with mental 
retardation. 

While these regulations add five cheaper substitute 
services to the MR Waiver program, the cost savings 
will be offset by increased utilization. The increased 
utilization is limited by the current allocated general 
funds. Thus, no budget impact from the proposed 
regulations is expected. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Chris Pruett, Manager, Department of Medical 
Assistance Services, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

* * * * * * * * 
January 28, 1994 Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-04-8.900. Public Participation 
Guidelines. The purpose of this proposal is to amend 
the agency's Public Participation Guidelines to be 
consistent with provisions of the Administrative 
Process Act. 

Effective October 1984 the Department of Medical 
Assistance Services (DMAS) became subject to the 
Administrative Process Act. Because the State Plan is 
a "regulation" as defined in § 9-6.14:4 F of the Code 
of Virginia, amendments to it must be promulgated in 
accordance with the Administrative Process Act. 

The Administrative Process Act (§ 9-6.14:7.1 et seq. of 
the Code of Virginia) requires the development and 

use of Public Participation Guidelines by executive 
agencies. DMAS' Public Participation Guidelines 
became effective November 1, 1985, and were most 
recently revised effective April 1991. 

The 1993 General Assembly-approved House Bill 1652 
made numerous changes in the Administrative Process 
Act which were intended to improve and increase the 
public's opportunities to participate in the 
Commonwealth's executive agencies' rulemaking 
processes. These changes in the Act necessitate a 
modification to the DMAS' Public Participation 
Guidelines. Specifically, § 4 A is being modified 
regarding methods for soliciting the input of interested 
parties in the development of regulations. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through January 28, 
1994, to Roberta Jonas, Department of Medical Assistance 
Services, 600 E. Broad St., Suite 1300, Richmond, VA 
23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

****"'**"' 
February 11, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460·02-4.1940. Methods and Standards for 
Establishing Payment Rates - Inpatient Hospital 
Care: Nonenrolled Provider Reimbursement. The 
purpose of this proposal is to reimburse out-of-state 
nonenrolled providers at amounts which are more 
consistent with the reimbursement amounts for instate 
enrolled providers. 

The section of the State Plan for Medical assistance 
affected by this action is the Methods and Standards 
for Establishing Payment Rates - Inpatient Hospital 
Care (Attachment 4.19-A). 

Medicaid providers have the option of enrolling with 
the program to serve Virginia Medicaid recipients. 
Without exception, high volume providers enroll in the 
program. The Code of Federal Regulations at 42 CFR 
421.52 provides that the state must furnish Medicaid to 
recipients utilizing nonenrolled hospitals in several 
specific circumstances. 

Currently, reimbursement for nonenrolled hospitals is 
limited to a percentage of their covered charges. The 
percentage is derived from the ratio of reimbursable 
inpatient costs to inpatient charges of enrolled 
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providers less 5% which represents the cost of 
manually processing the claims. This can result in 
excessive reimbursement for nonenrolled providers 
that have very high charges. 

For purposes of maintaining equitable reimbursement 
levels between enrolled and nonenrolled providers, the 
Department of Medical Assistance Services has 
determined that the excessive reimbursement could be 
eliminated through the imposition of a maximum 
reimbursement amount or cap. This proposed 
amendment caps the reimbursement to nonenrolled 
providers. The cap is the Department of Medical 
Assistance Services' average per diem of enrolled 
providers, excluding state-owned teaching hospitals' per 
diems and disproportionate share adjustment payments. 
The cap will eliminate excessive reimbursement to 
nonenrolled providers. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted through February 11, 
1994, to Scott Crawford, Manager, Division of Cost 
Settlement and Audit, Department of Medical Assistance 
Services, 600 East Broad Street, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
371-8850. 

Drug Utilization Review Board 

January 7, 1994 - 3 p.m. - Open Meeting 
600 East Broad Street, Suite 1300, Richmond, Virginia. 

A regular meeting. Routine business will be conducted. 

Contact: Carol B. Pugh, Pharm.D., DUR Program 
Consultant, Quality Care Assurance Division, Department of 
Medical Assistance Services, 600 E. Broad St., Suite 1300, 
Richmond, VA 23219, telephone (804) 786-3820. 

BOARD OF MEDICINE 

February 11, 1994 - Written comments may be submitted 
through this date 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medicine 
intends to repeal regulations entitled: VR 465-01-l. 
Public Participation Guidelines and adopt regulations 
entitled: VR 465·01·01:1. Public Participation 
Guidelines. The purpose of the proposed regulations is 
to establish requirements governing Public 
Participation Guidelines. The proposed regulations will 
replace emergency regulations VR 465-01-01 in effect 
on June 28, 1993, due to new statutes. No public 
hearing will be held unless requested; the regulations 
respond to statutory changes. The subject, substance, 
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issues, basis, purpose and estimated impact may be 
requested in addition to the proposed regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Written comments may be submitted until February II, 
1994, to Hilary H. Connor, M.D., Executive Director, Board 
of Medicine, 6606 West Broad Stree~ 4th Floor, Richmond, 
VA 23230-1717. 

Contact: Russell Porter, Assistant Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9908 or 
(804) 662-7197 /TDD .,., 

Ad Hoc Committee on IIIV 

January 14, 1994 . 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Board Room 4, 5th Floor, Richmond, Virginia. Gil 

A meeting to review the board's position on HIV and 
make recommendations to the full board. The 
chairman will entertain public comments for 10 
minutes following the adoption of the agenda. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
6606 W. Broad St., 4th Floor, Richmond, VA 23230·1717, 
telephone (804) 662-9923 or (804) 662-7197 /TDD e 

Informal Conference Committee 

t January 5, 1994 - 10:30 a.m. - Open Meeting 
Sheraton Inn - Roanoke Airport, 2727 Ferndale Drive, 
Roanoke, Virginia. ~ 

t January 12, 1994 - 9 a.m. - Open Meeting 
t January 25, 1994 • 9:30 a.m. - Open Meeting 
Department of Health Professions, 6606 W. Broad Street, 
Richmond, Virginia. [] 

January 13, 1994 - 9:30 a.m. - Open Meeting 
Sheraton-Fredericksburg, 1-95 and Route 3, Fredericksburg, 
Virginia. ~ 

t January 19, 1994 · 9:30 a.m. - Open Meeting 
Holiday Inn - South, US I and 1-95, Fredericksburg, 
Virginia. ~ 

t January 28, 1994 · 9:30 a.m. - Open Meeting 
Fort Magruder Inn, Route 60 East, Williamsburg, Virginia. 
IIi] 
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A meeting to inquire into allegations that certain 
practitioners may have violated laws and regulations 
governing the practice of medicine and other healing 
arts in Virginia. The committee will meet in open and 
closed sessions pursuant to § 2.1-344 of the Code of 
Virginia. Public comment will not be received. 
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Contact: Karen W. Perrine, Deputy Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9908 or 
(804) 662-9943/TDD 'ii' 

Advisory Board on Physical Therapy 

January 13, 1994 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 4, Richmond, VA 23230-1717 Ill 

A meeting to conduct a· regulatory review of its 
current regulations, VR 465-03-01, to ensure consistency 
with national and state requirements for the protection 
of the public. The chair will receive public comments 
for the first 15 minutes following the adoption of the 
agenda. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
Board of Medicine, 6606 West Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telphone (804) 662-9923 or (804) 
662-7197 /TDD .,.. 

STATE MENTAL HEALTH, MENTAL RETARDATION 
AND SUBSTANCE ABUSE SERVICES BOARD 

January 19, 1994 - 10 a.m. - Open Meeting 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, James Madison Building, 13th 
Floor Conference Room, Richmond, Virginia. ~ 

A regular monthly meeting. Agenda to be published on 
January 12. Agenda can be obtained by calling Jane 
Helfrich. 

Tuesday: Informal Session - 8 p.m. 

Wednesday: Committee Meetings - 9 a.m. 

Regular Session - 10 a.m. See agenda for location. 

Contact: Jane V. Helfrich, 
Department of Mental Health, 
Substance Abuse Services, P. 0. 
23214, telephone (804) 786-3921. 

Board Administrator, 
Mental Retardation and 
Box 1797, Richmond, VA 

VIRGINIA MILITARY INSTITUTE 

Board of Visitors 

t February 12, 1994 - 8:30 a.m. - Open Meeting 
Smith Hall, Virginia Military Institute, Lexington, Virginia. 
Ill 

A regular meeting to (i) receive committee reports; 
(ii) consider 1994-1995 budget; and (iii) receive 
reports on visits to academic divisions and 
departments. 

Contact: Colonel Edwin L. Dooley, Jr., Secretary, Board of 
Visitors, Virginia Military Institute, Lexington, VA 24450, 
telephone (703) 464-7206 

DEPARTMENT OF MINES, MINERALS AND ENERGY 

February 2, 1994 - 1 p.m. - Open Meeting 
Department of Mines, Minerals and Energy, 202 N. Ninth 
St., Room 829, Richmond, Virginia 

A public meeting to receive comments on the 
department's guidelines for public participation in the 
regulatory development process. 

Contact: Stephen A. Walz, Policy and Planning Manager, 
Department of Mines, Minerals and Energy, 202 N. Ninth 
St., Richmond, VA 23219, telephone (804) 692-3200. 

* * * * * * * * 

February 2, 1994 - 1 p.m. - Public Hearing 
Department of Mines, Minerals and Energy, 202 N. Ninth 
Street, Room 829, Richmond, Virginia. 

February ll, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7 .I 
of the Code of Virginia that the Department of Mines, 
Minerals and Energy intends to amend regulations 
entitled: VR 480-01-1. Public Participation Guidelines. 
The purpose of the proposed amendments is to reflect 
the order of the regulatory process under the 
Administrative Process Act and clarify that the 
guidelines apply to the Virginia Gas and Oil Board 
and Board of Examiners. 

Statutory Authority: §§ 9-6.14:7.1, 45.1-1.3, 45.1-12 and 
45.1-361.15 of the Code of Virginia. 

Contact: Stephen A. Walz, Policy and Planning Manager, 
Department of Mines, Minerals and Energy, 202 N. Ninth 
Street, 8th Floor, Richmond, VA 23219, telephone (804) 
692-3200. 

DEPARTMENT OF MOTOR VEHICLES 

Medical Advisory Board 

t January 12, 1994 - 1 p.m. - Open Meeting 
Department of Motor Vehicles, 2300 West Broad Street, 
Richmond, Virginia ~ 

A regular business meeting open to the public. 

Contact: Karen Ruby, Manager, Department of Motor 
Vehicles, 2300 W. Broad St., Richmond, VA 23269, 
telephone (804) 367-0481. 
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Motor Vehicle Dealers' Advisory Board 

January 20, 1994 • 9:30 a.m. - Open Meeting 
Department of Motor Vehicles, 2300 West Broad Street, 
Room 702, Richmond, Virginia. ~ 

A meeting to review dealer related activities and any 
possible legislation that could have an impact on the 
consumers/dealers. 

Contact: L. Stephen Stupasky, Manager, Dealer Services 
Division, Department of Motor Vehicles, 2300 W. Broad 
Street, Richmond, VA 23269-0001, telephone (804) 367-2921. 

STATE NETWORKING USERS ADVISORY BOARD 

December 13, 1993 • noon - Open Meeting 
Eastern State Hospital, Building 9 Conference Room, 
Williamsburg, Virginia. '1>1 

A meeting to discuss matters regarding network 
development statewide. 

Contact: John C. Tyson, State Librarian, Virginia State 
Library and Archives, lith Street at Capitol Square, 
Richmond, VA 23219·3491, telephone (804) 786·2332, 
toll-free 1-800-336-5266, or (804) 786-3618/TDD .., 

BOARD OF NURSING 

t January 25, 1994 • 8:30 a.m. '- Open Meeting 
t January 26, 1994 • 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Conference Room 2, Richmond, Virginia. IIJ (Interpreter for 
the deaf provided upon request) 

A regular meeting to consider matters relating to 
nursing education programs, discipline of licensees, 
licensure by examination and other matters under the 
jurisdiction of the board. Public comment will be 
received during an open fourm session beginning at 11 
a.m. on Tuesday, January 27, 1994. At 3 p.m. on 
January 25, 1994, the board will consider and adopt 
proposed Public Participation Guidelines to replace 
those adopted as emergency regulations in June 1993. 
The board may also discuss plans to develop future 
changes in its regulations. 

Contact: Corinne F. Dorsey, R.N., Executive Director, 
Board of Nursing, 6606 W. Broad Street, Richmond, VA 
23230-1717, telephone (804) 662-9909. 

t January 24, 1994 • 9 a.m. - Open Meeting 
t January 27, 1994 • 8:30 a.m. - Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
Conference Room 2, Richmond, Virginia. '1>1 

A panel of the board will conduct formal hearings. 
Two Special Conference Committees may conduct 
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informal conferences in the afternoon if panel agenda 
is completed in the morning. Public comment will not 
be received. 

Contact: Corrine F. Dorsey, R.N., Executive Director, 
Board of Nursing, 6606 W. Broad Street, 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9909 or 
(804) 662-7197 /TDD .,.. 

BOARD NURSING HOME ADMINISTRATORS 

t February 25, 1994 - Written comments may be 
submitted through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Board of Nursing 
Home Administrators intends to adopt regulations 
entitled: VR 500·01·3. Public Participation Guidelines. 
The proposed regulations are intended to replace 
emergency regulations governing Public Participation 
Guidelines currently in effect. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-2400 and 54.1-3101 of 
the Code of Virginia. 

Contact: Meredyth P. Partridge, Executive Director, Board 
of Nursing Home Administrators, 6606 W. Broad Street, 4th 
Floor, Richmond, VA 23230, telephone (804) 662·9911. 

BOARD FOR OPTICIANS 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Opticians 
intends to repeal regulations entitled: VR 505-01-0. 
Public Participation Guidelines and adopt regulations 
entitled: VR 505-01-0:1. Public Participation 
Guidelines. The purpose of the proposed regulatory 
action is to promulgate new public participation 
guidelines as provided for in § 9·6.14:7.1 of the Code 
of Virginia regarding the solicitation of input from 
interested parties in the formulation, adoption and 
amendments to new and existing regulations governing 
the licensure of opticians in Virginia. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

t February 4, 1994 • 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. FT300l 5 
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A meeting to conduct regular board business and any 
other matters which may require board action. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad Street, Richmond, VA 23230-4917, telephone 
(804) 367-8534. 

BOARD OF OPTOMETRY 

t January 12, 1994 - 8 a.m. - Open Meeting 
Courtyard Marriott, 6400 W. Broad Street, Richmond, 
Virginia. Q;J (Interpreter for the deaf provided upon 
request) 

An Informal Conference Committee meeting. Brief 
public comment will be received at the beginning of 
the meeting. 

Contact: Carol Stamey, Administrative Assistant, Board of 
Optometry, 6606 W. Broad Street, 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 
662-7197 /TDD e 

t January l2, 1994 - 9 a.m. - Open Meeting 
Courtyard Marriott, 6400 W. Broad Street, Richmond, 
Virginia. Q;J (Interpreter for the deaf provided upon 
request) 

A general board meeting. Brief public comment will 
be received at the beginning of the meeting. 

Contact: carol Stamey, Administrative Assistant, Board of 
Optometry, 6606 W. Broad Street, 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 
662-7197 /TDD "' 

Ad Hoc Regulatory Advisory Committee 

t January 5, 1994 - 2:30 p.m. - Open Meeting 
Courtyard Marriott, 6400 West Broad Street, Richmond, 
Virginia. Q;J (Interpreter for the deaf provided upon 
request) 

A meeting to discuss potential amendments to the 
board's regulations regarding contact lens 
prescriptions. Brief public comment will be received 
at the beginning of the meeting. 

Contact: Carol Stamey, Administrative Assistant, Board of 
Optometry, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 
662-7197 /TDD "' 

BOARD OF PHARMACY 

t January 13, 1994 - 9 a.m. - Open Meeting 
Department of Health Professions, 6606 W. Broad Street, 
5th Floor, Conference Room 3, Richmond, Virginia. 

t January 18, 1994 - 9 a.m. - Open Meeting 
Departmen of Health Professions, 6606 W. Broad Street, 
5th Floor, Conference Room 4, Richmond, Virginia. 

Informal conferences. 

Contact: Scotti Milley, Executive Director, Board of 
Pharmacy, 6606 W. Broad Street, 4th Floor, Richmond, VA 
23230, telephone (804) 662-9911. 

******** 

t February 26, 1994 - Written comments may be 
submitted until this date. 

Notice is hereby given in accordance witb § 9-6.14:7.1 
of the Code of Virginia that the Board of Pharmacy 
intends to adopt regulations entitled: VR 530-01-3. 
Public Participation Guidelines. The proposed 
regulations are intended to replace emergency 
regulations governing Public Participation Guidelines 
which are currently in effect. No public hearing is 
planned unless requested. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-2400 of the Code 
of Virginia. 

Contact: Scotti Milley, Executive Director, Board of 
Pharmacy, 6606 W. Broad Street, Richmond, VA 23230, 
telephone (804) 662-9911. 

BOARD OF PROFESSIONAL COUNSELORS 

February 13, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
Counselors intends to amend regulations entitled: VR 
560-01-03. Regulations Governing the Certification of 
Substance Abuse Counselors. The purpose of the 
proposed amendments is to set a new examination fee 
and reduce renewal fees. 

Statutory Authority: §§ 54.1-113, 54.1-2400 and 54.1-3500 of 
the Code of Virginia. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9912. 

DEPARTMENT OF PROFESSIONAL AND 
OCCUPATIONAL REGULATION (BOARD OF) 

January 15, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department oi 
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Professional and Occupational Regulation intends to 
adopt regulations entitled: VR 190-00-02. Employment 
Agencies Program Public Participation Guidelines. 
The purpose of the proposed guidelines is to set 
procedures for the employment agencies program to 
follow to inform and incorporate public participation 
when promulgating regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-1302 of the Code 
of Virginia. 

Contact: Mark N. Courtney, Acting Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8590. 

January 15, 1994 
until this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Professional and Occupational Regulation intends to 
repeal regulations entitled: VR 190·00-01. Public 
Participation Guidelines and adopt regulations 
entitled: VR 190·00-03. Polygraph Examiners Public 
Participation Guidelines. The purpose of the proposed 
regulatory action is to promulgate new public 
participation guidelines as provided for in § 9·6.14:7.1 
of the Code of Virginia regarding the solicitation of 
input from interested parties in the formulation, 
adoption and amendments to new and existing 
regulations governing the licensure of polygraph 
examiners in Virginia. 

Statutory Authority: §§ 9-6.14:7.1, 54.1-201 and 54.1-1802 of 
the Code of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

* * * * * * * * 

February 10, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Professional 
and Occupational Regulation intends to adopt 
regulations entitled: VR 190-00-04. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the board to follow to inform 
and incorporate public participation when promulgating 
board regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-310 of the Code 
·of Virginia. 
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Contact: Joyce K Brown, Secretary to the Board, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St, Richmond, VA 23230, telephone (804) 
367-8564. 

BOARD OF PSYCHOLOGY 

Credentials Committee 

t January 18, 1994 · 9 a.m. - Open Meeting 
Department of Health Professions, 6606 W. Broad Street, 
4th Floor, Room 1, Richmond, Virginia. ~ 

An informal fact finding will be conducted in 
accordance with §§ 54.1-2400 and 9·6.14:7.1 of the 
Code of Virginia to determine the eligibility of an 
applicant for graduate coursework acceptance. No 
public comment will be received. 

Contact: Evelyn Brown, Executive Director or Jane 
Ballard, Administrative Assistant, Board of Psychology, 
6606 W. Broad St, Richmond, Va 23230-1717, telephone 
(804) 662·9913. 

REAL ESTATE APPRAISER BOARD 

January 18, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. 

A general business meeting. 

Contact: Karen W. O'Neal, Assistant Director, Real Estate 
Appraiser Board, Department of Professional and 
Occupational Regulation, 3600 West Broad Street, 
Richmond, VA 23230, telephone (804) 367-2039. 

* * * * * * * * 
February 10, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Real Estate Appraiser 
Board intends to repeal regulations entitled: VR 
583·01·1. Public Participation Guidelines and adopt 
regulations entitled: VR 583-01-l:l. Public 
Participation Guidelines. The purpose of the proposed 
guidelines is to set procedures lor the Real Estate 
Appraiser Board to follow to inform and incorporate 
public participation when promulgating appraiser 
regulations. 

Statutory Authority: §§ 9·6.14:7.1 and 54.1·2013 of the Code 
of Virginia. 

Contact: Karen W. O'Neal, Assistant Director, Real Estate 
Appraiser Board, 3600 W. Broad St, Richmond, VA 23230, 
telephone (804) 367-2039. 
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Complaints Committee 

January 5, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. 

A meeting to review complaints. 

Contact: Karen W. O'Neal, Assistant Director, Real Estate 
Appraiser Board, Department of Professional and 
Occupational Regulation, 3600 West Broad Street, 
Richmond, VA 23230, telephone (804) 367-2039. 

REAL ESTATE BOARD 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Real Estate Board 
intends to repeal regulations entitled: VR 585-01-0. 
Public Participation Guidelines and adopt regulations 
entitled: VR 585-0l-O:l. Public Participation 
Guidelines. The purpose of the proposed guidelines is 
to set procedures for the Real Estate Board to follow 
to inform and incorporate public participation when 
promulgating real estate regulations. 

Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Joan L. White, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8552. 

SEWAGE HANDLING AND DISPOSAL APPEALS 
REVIEW BOARD 

t January 26, 1994 - 10 a.m. - Open Meeting 
City Council Chambers, City of Danville, City Hall, 
Municipal Building, Patton St., Danville, Virginia FT3001 5 

A meeting to hear all administrative appeals of 
denials of onsite sewage disposal systems permits 
pursuant to §§ 32.!-!66.1 et seq. and 9-6.14:12 of the 
Code of Virginia; and VR 355-34-02. 

Contact: Constance G. Talbert, Secretary to the Board, 
1500 E. Main Street, Richmond, VA 23218, telephone (804) 
786-1750. 

VIRGINIA RESOURCES AUTHORITY 

January ll, 1994 - 9:30 a.m. - Open Meeting 
February 9, 1994 - 9:30 a.m. - Open Meeting 
The Mutual Building, 909 East Main Street, Suite 607, 
Board Room, Richmond, Virginia. 

The board will meet to approve minutes of the prior 
meeting, to review the authority's operations for the 
prior months, and to consider other matters and take 
other actions as it may deem appropriate. The 
planned agenda of the meeting will be available at the 
offices of the authority one week prior to the date of 
the meeting. Public comments will be received at the 
beginning of the meeting. 

Contact: Shockley D. Gardner, Jr., 909 East Main Street, 
Suite 707, Richmond, VA 23219, telephone (804) 644-3100, 
FAX number (804) 644-3109. 

DEPARTMENT OF SOCIAL SERVICES (STATE BOARD 
OF) 

t January 12, 1994 - 10 a.m. - Public Hearing 
Department of Social Services, Training Room # 3, Lower 
Level, 7 30 East Broad Street, Richmond, Virginia 

February 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-53-01.2. Child Day Care Services Policy. The 
proposed regulation establishes child day care policy 
that the department must have to implement its child 
day care programs. 

Statutory Authority: §§ 63.1-25 and 63.1-55 of the Code of 
Virginia. 

Written comments may be submitted until February 28, 
1994, to Paula S. Mercer, Department of Social Services, 
730 East Broad Street, Richmond, VA 23219-1849. 

Contact: Margaret Friedenberg, 
Department of Social Services, 
Richmond, VA 23219-1820, telephone 

Legislative Analyst, 
730 E. Broad St., 

(804) 692-1820. 

* * * * * * * * 

January ll, 1994 • l p.m. - Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. 

January 12, 1994 - 1 p.m. - Public Hearing 
Fairfax County Office for Children, 3701 Pender Drive, 
Fairfax, Virginia. 

January 13, 1994 - I p.m. - Public Hearing 
Council Chambers, City Hall, Norfolk, Virginia. 

January 14, 1994 - l p.m. - Public Hearing 
City Chambers, Fourth Floor, Municipal Building, 215 
Church Avenue, S.W., Roanoke, Virginia. 

January 18, 1994 - I p.m. - Public Hearing 
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Virginia Highlands Community College, Room 605, Route 
372 off of Route 140, Abingdon, Virginia. 

February 11, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of Social 
Social Services intends to adopt regulations entitled: 
VR 615-01-51. Auxiliary Grants Program: Levels of 
Care and Rate Setting. The proposed regulation 
requires that auxiliary grant recipients be evaluated 
by case managers to determine level of care needed 
in adult care residences. Services provided to the 
auxiliary grant recipient are defined as well as 
process to be used in establishing auxiliary grant rates 
for adult care residences. 

Statutory Authority: §§ 63.1-25 and 63.1-25.1 of the Code of 
Virginia. 

Written comments may be submitted through February 11, 
1994, to Jeanine LaBrenz, Program Manager, Medical 
Assistance Unit, Department of Social Services, 730 East 
Broad Street, Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 730 East Broad Street, 

, Richmond, VA 23219, telephone (804) 692-1820. 

******** 

February ll, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to repeal regulations entitled: VR 
615-22-02. Standards and Regulations lor Licensed 
Homes lor Adults. This regulation is proposed for 
repeal, and will be replaced with the proposed 
regulation entitled: VR 615·22·02:1, Standards and 
Regulations for Licensed Adult care Residences. No 
public hearing is scheduled for the repeal of this 
regulation; however, written comments will be 
received. 

Statutory Authority: §§ 63.1-25 and 63.1-174 of the Code of 
Virginia. 

Written comments may be submitted through February II, 
1994, to Cheryl Worrell, Program Development Supervisor, 
Department of Social Services, 730 East Broad Street, 
Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 730 East Broad Street, 
Richmond, VA 23219, telephone (804) 692-1820. 

******** 
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January 11, 1994 - I p.m. - Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. 

January 12, 1994 - I p.m. - Public Hearing 
Fairfax County Office for Children, 3701 Pender Drive, 
Fairfax, Virginia. 

January 13, 1994 · I p.m. - Public Hearing 
Council Chambers, 810 Union Street, lith Floor, City Hall, 
Norfolk, Virginia 

January 14, 1994 · l p.m. - Public Hearing 
City Chambers, Fourth Floor, Municipal Building, 215 
Church Avenue, S.W., Roanoke, Virginia. 

January 18, 1994 - l p.m. - Public Hearing 
Virginia Highlands Community College, Room 605, Route 
372 off of Route 140, Abingdon, Virginia. 

February 11, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-22-02:1. Standards and Regulations for Licensed 
Adult Care Residences. The 1993 General Assembly 
enacted legislation which creates levels of care in 
licensed homes for adults. This legislation also changes 
the term "homes for adults" to "adult care 
residences." The proposed regulation replaces the 
regulations entitled: Standards and Regulations for 
Licensed Homes for Adults and has a proposed 
effective date of June I, 1994. 

Statutory Authority: §§ 63.1·25 and 63.1·174 of the Code of 
Virginia. 

Written comments may be submitted through February 11, 
1994, to Cheryl Worrell, Program Development Supervisor, 
Department of Social Services, 730 East Broad Street, 
Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 730 East Broad Street, 
Richmond, VA 23219, telephone (804) 692·1820. 

* * * * * * * * 

January II, 1994 · I p.m. - Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia. 

January 12, 1994 - l p.m. - Public Hearing 
Fairfax County Office for Children, 3701 Pender Drive, 
Fairfax, Virginia. 

January 13, 1994 - 1 p.m. - Public Hearing 
Council Chambers, City Hall, Norfolk, Virginia. 

Monday, December 27, 1993 
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January 14, 1994 - I p.m. - Public Hearing 
City Chambers, Fourth Floor, Municipal Building, 215 
Church Avenue, S.W., Roanoke, Virginia. 

January 18, 1994 - I p.m. - Public Hearing 
Virginia Highlands Community College, Room 605, Route 
372 off Route 140, Abingdon, Virginia. 

February 11, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Social 
Services intends to adopt regulations entitled: VR 
615-46·02. Assessment and Case Management in Adult 
Care Residences. The proposed regulation sets forth 
assessment and case management procedures and 
general information for residents and operators of 
adult care residences. 

Statutory Authority: §§ 63.1·25.1 and 63.1-173.3 of the Code 
of Virginia. 

Written comments may be submitted through February II, 
1994, to Helen B. Leonard, Adult Services Program 
Manager, Department of Social Services, 730 E. Broad 
Street, Richmond, VA 23219. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 730 E. Broad Street, 
Richmond, VA 23219, telephone (804) 692-1820. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

January 12, 1994 - 10 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, Virginia [] 

A general board meeting. 

Contact: David Dick, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8595 or (804) 
367-9753/TDD .,. . 

DEPARTMENT OF TAXATION 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10-2.2. Retail Sales and Use Tax: Adult Care 
Facilities. This regulation clarifies the application of 

the retail sales and use tax to purchases and sales by 
adult care residences and adult day care centers. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-5. Retail Sales and Use Tax: Agricultural and 
Seafood Processing. This regulation clarifies the 
application of the sales and use tax to agricultural 
processors and seafood processors. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vollino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-6. Retail Sales and Use Tax: Aircraft Sales, 
Leases and Rf!ntais, Repairs and Replacement Parts, 
and Maintenance Materials. This regulation clarifies 
the application of the retail sales and use tax to 
aircraft sales, leases and rentals and repairs and 
maintenance thereof. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: W. Bland Sutton, lll, Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
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through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-24.1. Retail Sales and Use Tax: Commercial 
Waiermen. This regulation clarifies the application of 
the sales and use tax to commercial watermen. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vellino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-26. Retail Sales and Use Tax: Containers, 
Packaging Materials and Equipment. This regulation 
clarifies what constitutes taxable/exempt packaging 
materials and equipment for purposes of the retail 
sales and use tax. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: W. Bland Sutton, Ill, Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10·33. Retail Sales and Use Tax: Dentists, Dental 
Laboratories and Dental Supply Houses. This 
regulation clarifies the application of the retail sales 
and use tax to purchases and sales by dentists, dental 
laboratories and dental supply houses. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 
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January 10, 1994 - lO a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to repeal regulations entitled: VR 
630-10-39. Retail Sales and Use Tax: Federal Areas. 
The provisiOns of this regulation are being 
incorporated into VR 630-10-45, which deals with 
purchases and sales by governments generally, and 
thus this regulation is being repealed. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to repeal regulations entitled: VR 
630-10-39.2. Retail Sales and Use Tax: Flags. The 
provisions of this regulation are being incorporated 
into VR 630-10-45, which deals with purchases and 
sales by governments generally, and thus this 
regulation is being repealed. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January H, 1994 - Written comments may be submitted 
through this date. 

1933 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-45. Retail Sales and Use Tax: Governments. 
This regulation clarifies existing department policy 
with respect to purchases and sales by the 
Commonwealth, its political subdivisions and the 
federal government. 

Monday, December 27, 1993 
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Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department o! 
Taxation intends to amend regulations entitled: VR 
630-10-45.1. Retail Sales and Use Tax: Harvesting of 
Forest Products. This regulation clarifies the 
application of the sales and use tax to harvesting of 
forest products. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: John Vollino, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 
January 10, 1994 - 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10·47. Retail Sales and Use Tax: Hospitals, 
Nursing Homes and Other Medical Related 
Facilities. This regulation clarifies the application of 
the retail sales and use tax to purchases and sales by 
hOspitals, nursing homes and other medical-related 
facilities. 

Statutory Authority: § 58.1·203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282·1880, telephone (804) 367-8010. 

******** 
January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 

of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630-10·64.1. Retail Sales and Use Tax: Medical 
Equipment and Supplies. This regulation clarifies the 
application of the retail sales and use tax to medical 
equipment and supplies. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-!880, telephone (804) 367-8010. 

******** 

January 10, 1994 • U a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-65. Retail Sales and Use Tax: Medicines and 
Drugs. This regulation clarifies the application of the 
retail sales and use tax to purchases and sales of 
prescription drugs, nonprescription drugs and 
proprietary medicines and controlled drugs. 

Statutory Authority: § 58.1-203 of the Code o! Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 
January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1991 ·~ Written comments may be submitted 
through this dat '· 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630-10-83. Retall Sales and Use Tax: Physicians, 
Surgeons, and Other Practitioners ol the Healing 
Arts. This regulation clarifies the application of the 
retail sales and use tax purchases and sales by 
licensed physicians, surgeons, and other practitioners 
of the healing arts. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282·1880, telephone (804) 367-8010. 

* * * * * * * * 
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January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to adopt regulations entitled: VR 
630·10·85.1. Retail Sales and Use Tax: Prescription 
Medical Appliances-Visual and Audio. This regulation 
clarifies the application of the retail sales and use tax 
to sales of eyeglasses, contact lenses and other 
ophthalmic aids and hearing aids and supplies. The 
provisions of this regulation previously were part of 
another regulation. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282·1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10·92. Retail Sales and Use Tax: Research. This 
regulation clarifies the sales and use tax treatment of 
sales and purchase transactions made in performing 
basic research and research and development. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hear;ng 
Department of Taxation Training Room, 2n0 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation Intends to amend regulations entitled: VR 
630·10·97.1. Retail Sales and Use Tax: Services. This 
regulation clarifies the application of the retail sales 
and use tax to sales of services. 
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Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

******** 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10·98. Retail Sales and Use Tax: Ships or Vessels 
Used or to be Used Exclusively or Principally in 
Interstate or Foreign Commerce. This regulation 
clarifies the application of the retail sales and use tax 
to purchases by persons engaged in waterborne 
commerce and shipbuilding, conversion and repair. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Terry M. Barrett, Policy Analyst, P.O. Box 1880, 
Richmond, VA 23282-1880, telephone (804) 367-8010. 

* * * * * * * * 

January 10, 1994 • 10 a.m. - Public Hearing 
Department of Taxation Training Room, 2220 West Broad 
Street, Richmond, Virginia. 

January 14, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Taxation intends to amend regulations entitled: VR 
630·10·108.1. Retail Sales and Use Tax: Typesetting. 
This regulation clarifies the sales and use tax 
treatment of sales and purchase transactions for 
typesetting. 

Statutory Authority: § 58.1-203 of the Code of Virginia. 

Contact: Lonnie T. Lewis, Jr., Policy Analyst, P.O. Box 
1880, Richmond, VA 23282-1880, telephone (804) 367-8010. 

VIRGINIA PUBLIC TELECOMMUNICATIONS BOARD 

t January 13, 1994 • 10 a.m. - Open Meeting 
Radisson Hotel, 555 East Canal Street, Richmond, Virginia. 

1935 

A quarterly board meeting: agenda to include 94·96 
budget review, legislative update, FY 94 work plan 
status report and related itmes of interest. 

Monday, December 27, 1993 
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Contact: Florence M. Strother, Acting Executive Secretary, 
110 S. 7th Street, Richmond, VA 23219, telephone (804) 
344-5552. 

VIRGINIA TRANSPORTATION SAFETY BOARD 

t January 18, 1994 - 10:30 a.m. - Open Meeting 
Marriott Hotel, 500 E. Broad Street, Richmond, Virginia. 5 

A meeting of the board members to discuss 1994 
legislative matters and receive a report on youth 
programs from the National Transportation Safety 
Board. 

Contact: Bill Dennis, Executive Assistant, Department of 
Motor Vehicles, P. 0. Box 27412, Richmond, VA 23269, 
telephone (804) 367-6614. 

DEPARTMENT OF THE TREASURY (TREASURY 
BOARD) 

February U, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of the 
Treasury and Treasury Board intend to amend 
regulations entitled: VR 640-0l-1. Public Participation 
Guidelines for the Department of the Treasury and 
Treasury Board. The proposed amendments provide 
for public petition to develop or amend a regulation 
and clarify under what condition the use of public 
hearings and advisory committees are appropriate. 

Statutory Authority: §§ 2.1-179 and 9-6.14:7.1 of the Code of 
Virginia. 

Contact: Robert S. Young, Director of Financial Policy, 
Department of the Treasury, P. 0. Box 1879, Richmond, 
VA 23215-1879, telephone (804) 225-3131. 

VIRGINIA RACING COMMISSION 

January 3, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Racing 
Commission intends to amend regulations entitled: VR 
662-01-0l. Public Participation Guidelines. The 
purpose of the proposed amendment is to bring the 
public participation guidelines into conformity with the 
recent changes in the Administrative Process Act. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact: William H. Anderson, Policy Analyst, Virginia 

Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

January 3, 1994 
until this date. 

* * * * * * * * 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Racing 
Commission intends to adopt regulations entitled: VR 
662-02-05. Satellite Facilities. The purpose of the 
proposed regulation is to establish conditions under 
which pari-mutuel wagering on horse races may take 
place at satellite facilities. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact. William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363. 

t January 12, 1994 - 10 a.m. - Open Meeting 
Tyler Building, 1300 E. Main Street, Richmond, Virginia. G\J 

Discussion of procedures relating to site visits, public 
meetings and informal fact-finding conferences in 
addition to consideration of proposed regulations 
relating to public participation guidelines and satellite 
tacilites. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P. 0. Box !123, Richmond, VA 23208, 
telephone (804) 371-7363. 

******** 

t February 9, 1994 - 10 a.m. - Public Hearing 
Tyler Building, 1300 E. Main Street, Richmond, Virginia. 

February 25, 1994 - Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Racing 
Commission intends to amend regulations entitled: VR 
662-01-02. Regulations Pertaining to Horse Racing 
with Pari-Mutuel Wagering (§ 2.24. Appeals of 
denial, fine, suspension or revocation of license). The 
purpose of the proposed amendment is to repeal an 
unnecessary section of the regulation. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P. 0. Box !123, Richmond, VA 23208, 
telephone (804) 371-7363. 
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DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Advisory Committee on Services 

January 22, 1994 - ll a.m. - Open Meeting 
Administrative Headquarters, 397 Azalea 
Richmond, Virginia. ~ (Interpreter for the deaf 
upon request) 

Avenue, 
provided 

The committee meets quarterly to advise the Virginia 
Board for the Visually Handicapped on matters related 
to services for blind and visually impaired citizens of 
the Commonwealth. 

Contact: Barbara G. Tyson, Executive Secretary Senior, 
397 Azalea Ave., Richmond, VA 23227, telephone (804) 
371-3140, toll-free l-800-622-2155 or (804) 371-3140/TDD e 

VIRGINIA WASTE MANAGEMENT BOARD 

January 17, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Waste 
Management Board intends to repeal regulations 
entitled VR 672-40-01. Infectious Waste Management 
Regulations and adopt regulations entitled VR 
672-40-01:1. Regulated Medical Waste Management 
Regulations. The regulations contain new management 
rules for certain medical waste concerning generation, 
treatment, storage, transportation and disposal of the 
wastes. 

The board, in this action to repeal and replace the 
Commonwealth's regulations on this subject, intends to 
improve them through several changes. It wishes to 
direct attention to certain issues for which the board 
expressly desires the help and opinion of the public. 
The board is seeking comments that include 
explanation, suggested regulatory language, data and 
basts for the comment. Prior to taking action on final 
regulations, the board wishes to have a full review 
and thorough discussion of these and any issues 
citizens feel are important. Attention to the following 
issues is specifically requested: 

I. Section 2.4 and others require that existing facilities 
comply with the regulations immediately, except 
where the existing permit contains a conflict with the 
new regulations, the conflicting permit condition may 
be used for six months. Is this time period appropriate 
and practical, or should another period or procedure 
be substituted? 

2. Sections 11.3 and 11.4 establish procedures, 
protocols, forms, and standards for approval of new 
technologies for treating regulated medical waste. Are 
these technically adequate and are there additional 
constraints which should be applied to emerging 
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technologies? 

3. Are there units, like limited small clinics, which 
should be eligible for the partial exemption in § 3.2? 
Are there other aspects of the regulations to which 
exemptions should accrue through this item? 

4. Do the specific references and monitoring 
requirements in §§ 4.8, 7.6, 8.5 and 9.5 provide 
adequate control of radiological materials at treatment 
facilities. Are there specific standards or means which 
might improve protection from these materials? 

5. The standard in Parts V and VI for nonrefrigerated 
storage of regulated medical waste is seven days after 
generation. Is this time period too short or too long? 

6. The regulations in Parts VII, IX, and X contain 
certain new standards, for example grinding of 
regulated medical waste and testing of treatment 
equipment for alternative technologies. Three new 
treatment technologies are approved with specific 
standards. The board would like comment on those 
standards and detailed specific recommendations for 
other requirements that are appropriate. 

7. The amended regulations require incinerator ash 
and pollution control dust to be segregated and tested 
separately. Should the regulations allow the mixing of 
the ash and dust after testing is complete? Should the 
mixing be allowed on-site prior to shipment for 
disposal? 

8. Part X contains new procedures for formal 
permitting of facilities and Part XI contains new 
procedures for issuance of variances from the 
regulations. Do these processes adequately address due 
process, and are they sufficiently clear and 
comprehensible? 

9. Several requirements in the regulations have 
threshold size criteria such that small facilities may 
be exempt from a particular requirement. Should 
small generators or facilities be given such 
exemptions, and are each of the thresholds set at an 
appropriate level? 

The General Assembly directed the board to consider 
nine factors in developing the regulations. The board 
would like the public to suggest any ways the 
regulations could better address the following nine 
factors: 

l. An assessment of the annual need for the disposal 
of infectious waste generated in the Commonwealth. 

2. Means of reducing the volume of infectious waste 
or similar wastes containing or producing toxic 
substances disposed of in the Commonwealth. 

3. The availability and feasibility of methods of 
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disposing of infectious waste other than incineration. 

4. Criteria for siting infectious waste incinerators in 
order to safeguard public healtb and safety to 
maximum extent. 

5. Standards for assessing the economic feasibility of 
proposed commercial infectious waste incinerators. 

6. The propriety of establishing different criteria and 
procedures for the permitting of incinerators disposing 
of infectious wastes generated onAsite or off-site. 

7. The economic demand for the importation of 
infectious waste generated outside the Commonwealth 
to existing and future commercial infectious waste 
incinerators located in the Commonwealth, and an 
estimate of the fair share of infectious capacity to be 
allowed for infectious waste generated outside the 
Commonwealth. 

8. The impact of the Clean Air Act (42 U.S.C § 1857 
et seq.), as amended by the 1990 amendments (P.L. 
101-549) on the incineration of infectious waste by 
hospitals. 

9. The impact of reports by the Environmental 
Protection Agency to the Congress of the United States 
regarding the Medical Waste Tracking Act of 1988 
(P.L. 100-582). 

In addition to the issues and factors listed above, tbe 
board welcomes comments on all parts of tbe 
proposed regulations. In order to be most helpful, 
comments need to be very specific and make detailed 
suggestions for alternative requirements or wording. 
Support data and related information, of which the 
board may not be aware, will greatly aid the board in 
reaching a decision. 

Statutory Authority: § 10.1-1402 of the Code of Virginia. 

Written comments may be submitted until 5 p.m. on 
January 17, 1994, to the Department of Environmental 
Quality, 101 North 14th Street, 11th Floor, Richmond, 
Virginia 23219. Copies of the proposed new regulations are 
available by writing the Department of Environmental 
Quality. 

Contact: Robert G. Wickline, Director of Research, ORPD, 
Department of Environmental Quality, 101 N. 14th St., lltb 
Floor, Richmond, VA 23219, telephone (804) 225-2667. 

* * * * * * * * 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, 4900 Cox Road, 
Board Room, Innsbrook, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Waste 
Management Board intends to amend regulations 
entitled: VR 672-01-1:1. Public Participation 
Guidelines. Section 9-6.14:7.1 of the Administrative 
Process Act (APA) requires each agency to develop, 
adopt and use public participation guidelines for 
soliciting the input of interested persons in the 
formation and development of its regulations. Such 
guidelines shall not only be used prior to the 
formation and drafting of proposed regulations, but 
shall also be used during the entire formation, 
promulgation and final adoption process. Furthermore, 
§ 10.1-1402 of the Virginia Waste Management Act 
authorizes tbe Virginia Waste Management Board to 
issue regulations as may be necessary to carry out its 
powers and duties required by the Act and consistent 
with the federal statutes and regulations. 

This action is necessary to replace existing emergency 
Public Participation Guidelines with permanent 
guidelines which will comply with new provisions of 
the APA enacted by the 1993 General Assembly. 
These proposed amendments will establish, in 
regulation, various provisions to ensure that interested 
persons have the necessary information to comment in 
a meaningful, timely fashion during all phases of the 
regulatory process. These proposed amendments are 
consistent with those of the other agencies within the 
Nat ural Resources Secretariat. 

The proposed amendments contain a number of new 
provisions. Specifically, the proposal includes a 
definition for "participatory approach" which means 
the methods for the use of an ad hoc advisory group 
or panel, standing advisory committee, consultation 
with groups or individuals or a combination of 
methods; requires the use of the participatory 
approach upon receipt of written requests from five 
persons during the associated comment period; 
expands the board's procedures lor establishing and 
maintaining lists of persons expressing an interest in 
the adoption, amendment or repeal of regulations; 
expands the information required in the Notice of 
Intended Regulatory Action to include a description of 
the subject matter and intent of the planned regulation 
and to include a statement inviting comment on 
whetber the agency should use the participatory 
approach to assist in regulation development; expands 
the information required in the Notice of Public 
Comment Period to include the identity of localities 
affected by the proposed regulation and to include a 
statement on the rationale or justification for the new 
provisions of the regulation from the standpoint of the 
public's health, safety or welfare; and requires that a 
draft summary of comments be sent to all public 
commenters on the proposed regulation at least five 
days before final adoption of the regulation. 

Statutory Authority: §§ 9-6.14:7.1 and 10.!-1402 of the Code 
of Virginia. 
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Contact: William F. Gilley, Waste Division, Department of 
Environmental Quality, P. 0. Box 10009, Richmond, VA 
23240, telephone (804) 225-3966. 

BOARD FOR WASTE MANAGEMENT FACILITY 
OPERATORS 

January 27, 1994 - 8:30 a.m. - Open Meeting 
January 28, 1994 - 8:30 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Conference Room 3, Richmond, 
Virginia. ~ 

A general board meeting to conduct regulatory review 
and final examination review. 

Contact: David E. Dick, Assistant Director, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA, telephone (804) 367-8595. 

STATE WATER CONTROL BOARD 

January 20, 1994 - 7 p.m. - Open Meeting 
University of Virginia Southwest Center, Highway 19N., 
Abingdon, Virginia. 

The purpose of the meeting is to receive comments 
and views from interested persons on the proposed 
repeal of the existing Tennessee-Big Sandy River Basin 
Water Quality Management Plan and the adoption of a 
new, updated plan for the basin. 

Contact: Ronald D. Sexton, Department of Environmental 
Quality, Water Division, P. 0. Box 888, Abingdon, VA 
24210, telephone (703) 676-5507 

* * * * * * * * 
January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 - 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January U, 1994 - 2 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-16. Virginia Pollutant Discharge Elimination 
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System (VPDES) General Permit Regulation lor 
Storm Water Discharges Associated with Industrial 
Activity from Heavy Manufacturing Facilities. The 
purpose of the proposed regulation is to authorize 
storm water discharges associated with industrial 
activity from heavy manufacturing facilities through 
the development and issuance of a VPDES general 
permit. A question and answer session will be held 
one-half hour prior to each of the informational 
proceedings at the same location. The informational 
proceedings are being held at facilities believed to be 
accessible to persons with disabilities. Any person with 
questions on the accessibility of the facilities should 
contact Ms. Doneva Dalton, at the address below, 
(804) 527-5162 or TDD (804) 527-4261. Persons needing 
interpreter services for the deaf must notify Ms. 
Dalton no later than Monday, December 27, 1993. 
Analyses related to the basis, purpose, substance, 
issues and estimated impacts of the proposed 
regulation have been completed. Any persons 
interested in reviewing these materials should notify 
the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 - 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January 11, 1994 - 2 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until this date. 

1939 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of VIrginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-17. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit lor Storm Water 
Discharges AsSIIciated with Industrial Activity from 
Light Manulaclaring Facilities. The purpose of the 
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proposed regulation is w authorize storm water 
discharges associated with industrial activity from light 
manufacturing facilities through the development and 
issuance of a VPDES general permit. A question and 
answer session will be held one-half hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
Monday, December 27, 1993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 26, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 · 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 • 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January U, 1994 · 2 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14·18. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit Regulation lor 
Storm Water Discharges Associated with Industrial 
Activity from Transportation Facilities, Landfills, 
Land Application Sites and Open Dumps, and 
Materials Recycling Facilities, and Steam Electric 
Power Generating Facilities. The purpose of the 
proposed regulation is to authorize storm water 
discharges associated with industrial activity from 

transportation facilities, landfills, land application sites 
and open dumps, materials recycling facilities and 
steam electric power generating facilities through the 
development and issuance of a VPDES general permit. 
A question and answer session will be held one-half 
hour prior to each of the informational proceedings at 
the same location. The informational proceedings are 
being held at facilities believed to be accessible to 
persons with disabilities. Any person with questions on 
the accessibility of the facilities should contact Ms. 
Doneva Dalton, at the address below, (804) 527-5162 
or TDD (804) 527-4261. Persons needing interpreter 
services for the deaf must notify Ms. Dalton no later 
than Monday, December 27, 1993. Analyses related to 
the basis, purpose, substance, issues and estimated 
impacts of the proposed regulation have been 
completed. Any persons interested in reviewing these 
materials should notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 5, 1994 - 2 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January 10, 1994 • 2 p.m. - Public Hearing 
Prince William County Administration Center, One County 
Complex, 4850 Davis Ford Road, McCoart Building, Board 
Chambers, Prince William, Virginia. 

January 11, 1994 · 2 p.m. - Public Hearing 
Municipal Office Building, !50 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 26, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680·14·19. Virginia Pollutant Discharge Elimination 
System (VPDES) General Permit Regulation for 
Storm Water Discharges from Construction Sites. The 
purpose of the proposed regulation is to authorize 
storm water discharges from construction sites. A 
question and answer session will be held one-half hour 
prior to each of the informational proceedings at the 
same location. The informational proceedings an 
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being held at facilities believed to be accessible to 
persons with disabilities. Any person with questions on 
the accessibility of the facilities should contact Ms. 
Doneva Dalton, at the address below, (804) 527-5162 
or TDD (804) 527-4261. Persons needing interpreter 
services for the deaf must notify Ms. Dalton no later 
than Monday, December 27, 1993. Analyses related to 
the basis, purpose, substance, issues and estimated 
impacts of the proposed regulation have been 
completed. Any persons interested in reviewing these 
materials should notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until 4 p.m. on 
January 26, 1994, to Doneva Dalton, Department of 
Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 
January 18, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-20. General Virginia Pollutant Discharge 
Elimination System (VPDES) Permit Regulation for 
Nonmetallic Mineral Mining. The purpose of the 
proposed regulation is to adopt a general VPDES 
permit for the discharges from establishments 
primarily engaged in mining or quarrying, developing 
mines or exploring for nonmetallic minerals, other 
than fuels. A question and answer session will be held 
prior to the informational proceeding (public hearing) 
from I :30 to 2 p.m. for interested persons to learn 
more about the regulation and ask questions of the 
staff. The meeting is being held at a facility believed 
to be accessible to persons with disabilities. Any 
person with questions on the accessibility of the 
facility should contact Ms. Doneva Dalton, at the 
address below, (804) 527-5162 or TDD (804) 527-4261. 
Persons needing interpreter services for the deaf must 
notify Ms. Dalton no later than December 9, 1993. 
Analyses related to the basis, purpose, substance, 
issues and estimated impacts of the proposed 
regulation have been completed. Any person interested 
in reviewing these materials should contact Cindy 
Berndt, (804) 527-5158, at the address listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

·. Written comments may be submitted until 4 p.m. on 
·January 18, 1994, to Doneva Dalton, Department of 
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Environmental Quality, P.O. Box 11143, Richmond, Virginia 
23230. 

Contact: Richard Ayers, Department of Environmental 
Quality, Water Division, P.O. Box 11143, Richmond, VA 
23230, telephone (804) 527-5059. 

******** 

January 5, 1994 - 7 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January ll, 1994 - 7 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 13, 1994 - 7 p.m. - Public Hearing 
Rockingham County Administration Center, 20 East Gay 
Street, Board of Supervisors Room, Harrisonburg, Virginia. 

January 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14-22. Virginia Pollution Abatement General 
Permit for Intensified Animal Feeding Operations ol 
Swine, Dairy, and Slaughter and Feeder Cattle. The 
purpose of the proposed regulation is to authorize 
pollutant management activities at intensified animal 
feeding operations of swine, dairy, and slaughter and 
feeder cattle through the adoption of a Virginia 
Pollution Abatement general permit. A question and 
answer session will be held one-half hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
Monday, December 27, 1993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 28, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

Monday, December 27, 1993 
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******** 

January 5, 1994 - 7 p.m. - Public Hearing 
James City County Board of Supervisor's Room, 101 C 
Mounts Bay Road, Building C, Williamsburg, Virginia. 

January ll, 1994 - 7 p.m. - Public Hearing 
Municipal Office Building, 150 East Monroe Street, 
Multi-Purpose Room/Council Chambers, Wytheville, 
Virginia. 

January 13, 1994 - 7 p.m. - Public Hearing 
Rockingham County Administration Center, 20 East Gay 
Street, Board of Supervisors Room, Harrisonburg, Virginia. 

January 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to adopt regulations entitled: VR 
680-14·23. Virginia Pollution Abatement General 
Permit for Concentrated Animal Feeding Operations 
ol Swine, Dairy, and Slaughter and Feeder Cattle. 
The purpose of the proposed regulation is to authorize 
pollutant management activities at concentrated animal 
feeding operations of swine, dairy, and slaughter and 
feeder cattle through the adoption of a Virginia 
Pollution Abatement general permit. A question and 
answer session will be held one-half hour prior to 
each of the informational proceedings at the same 
location. The informational proceedings are being held 
at facilities believed to be accessible to persons with 
disabilities. Any person with questions on the 
accessibility of the facilities should contact Ms. Doneva 
Dalton, at the address below, (804) 527-5162 or TDD 
(804) 527-4261. Persons needing interpreter services 
for the deaf must notify Ms. Dalton no later than 
Monday, December 27, 1993. Analyses related to the 
basis, purpose, substance, issues and estimated impacts 
of the proposed regulation have been completed. Any 
persons interested in reviewing these materials should 
notify the contact person listed below. 

Statutory Authority: § 62.1-44.15(10) of the Code of 
Virginia. 

Written comments may be submitted until January 28, 
1994, to Doneva Dalton, Department of Environmental 
Quality, P.O. Box 11143, Richmond, Virginia 23230. 

Contact: Catherine Boatwright, Department of 
Environmental Quality, Water Division, P.O. Box 11143, 
Richmond, VA 23230, telephone (804) 527-5316. 

******** 

January 6, 1994 - 7 p.m. - Public Hearing 
Department of Environmental Quality, Innsbrook Office, 
4900 Cox Road, Glen Allen, Virginia. 

January 31, 1994 - Written comments may be submitted 
until 4 p.m. on this date. 

Notice is hereby given in accordance with § 9·6.14:7.1 
of the Code of Virginia that the State Water Control 
Board intends to amend regulations entitled: VR 
680-41-0l:l. Public Participation Guidelines. The 
purpose of the proposed amendments is to replace 
existing emergency public participation guidelines wtth 
permanent guidelines in compliance with the 
Administrative Process Act. 

The board has conducted analyses related to the basis, 
purpose, substance, issues and estimated impacts of 
the proposed amendments. Any persons interested in 
reviewing these materials should contact Cindy Berndt 
at the Department of Environmental Quality, Office of 
Regulatory Service, P. 0. Box 11143, Richmond, VA 
23230. The meeting is being held at a facility believed 
to be accessible to persons with disabilities. Any 
person with questions on the accessibility of the 
facilities should contact Ms. Doneva Dalton, Office of 
Regulatory Services, P. 0. Box 11143, Richmond, VA 
23230, (804) 527-5162 or TDD (804) 527-4261. Persons 
needing interpreter services for the deal must nottfy 
Ms. Dalton no later than December 27, 1993. 

Statutory Authority: §§ 9-6.14:7.1 and 62.1-44.15 of the Code 
of Virginia. 

Written comments may be submitted until 4 p.m. on 
January 31, 1994, to Ms. Doneva Dalton, Department of 
Environmental Quality, P. 0. Box 11143, Richmond, VA 
23230. 

Contact: Cindy Berndt, DEQ, P.O Box 11143, Richmond, 
VA 23230, telephone (804) 527-5158. 

BOARD FOR WATERWORKS AND WASTEWATER 
WORKS OPERATORS 

January 31, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Waterworks 
and Wastewater Works Operators intends to repeal 
regulations entitled: VR 675-0l-01. Public Participation 
Guidelines and adopt regulations entitled: VR 
675-01-01:1. Public Participation Guidelines. The 
purpose of the proposed regulations is to implement 
the requirements of the Administrative Process (APA) 
and the legislative changes to the APA made by the 
1993 General Assembly by establishing regulatory 
board (agency) procedures for soliciting, receiving and 
considering input from interested parties in the 
formulation, adoption and amendments to new and 
existing regulations governing the licensure of 
waterworks and wastewater works operators in 
Virginia. 
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Statutory Authority: §§ 9-6.14:7.1 and 54.1-201 of the Code 
of Virginia. 

Contact: Geralde W. Morgan, Assistant Director, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8534. 

t February 9, 1994 - 9 a.m. - Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia. [I 

A meeting to conduct regular board business and any 
other matters which may require board action. 

Contact: Geralde W. Morgan, Assistant 
Department of Professional and Occupational 
3600 West Broad Street, Richmond, VA 
telephone (804) 367-8534. 

Director, 
Regulation, 
23230-4917, 

BOARD OF YOUTH AND FAMILY SERVICES 

January 13, 1994 - 8:30 a.m. - Open Meeting 
700 Centre Building, 7th and Franklin Streets, 4th Floor, 
Richmond, Virginia. ~ 

Committee meetings will begin at 8:30, and a general 
meeting will begin at 10 a.m. to review programs 
recommended for certification or probation, to 
consider adoption of draft policies, and to discuss 
other matters that may come before the board. 

Contact: Donald R. Carignan, Policy Coordinator, 
Department of Youth and Family Services, P.O. Box 1110, 
Richmond, VA 23208-1110, telephone (804) 371-0692. 

******** 

t January 13, 1994 - 3 p.m. - Public Hearing 
Department of Youth and Family Services, Board Room, 
700 Centre Building, 7th and Franklin Streets, Richmond, 
Virginia. 

February 28, 1994 - Written comments may be submitted 
until this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Youth and 
Family Services intends to adopt regulations entitled: 
VR 690-05-001. Standards Governing Research on 
Clients and Records of the Department. These 
regulations set forth the process for receiving, 
reviewing, approving and monitoring proposals for 
research on clients and records of the Department of 
Youth and Family Services, including provision for a 
Human Research Committee. 

Statutory Authority: § 66-10.1 of the Code of Virginia. 

Contact: Donald R. C.rignan, Policy Coordinator, P. 0. Box 
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1110, Richmond, VA 23208-1110, telephone (804) 371-0692. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

January 4, 1994 
t Environmental Quality, Department of 
Funeral Directors and Embalmers, Board of 

January 5 
Geology, Board for 
Real Estate Appraiser Board 

- Complaints Committee 

January 5 
t Medicine, Board of 
t Optometry, Board of 

January 6 
Emergency Planning Committee, Local - Chesterfield 
County 

January 7 

t Prevention and Early Intervention Steering 
Committee, Comprehensive Services 
t Hopewell Industrial Safety Council 
Medical Assistance Services, Department of 

- Drug Utilization Review Board 

January 10 
t ASAP Policy Board - Valley 
Cosmetology, Board for 
t Hearing Aid Specialists, Board for 
t Labor and Industry, Department of 

- Apprenticeship Council 
- Safety Health Codes Board 

t Local Government, Commission on 

January ll 
t Higher Education for Virginia, State Council of 
Resources Authority, Virginia 

January 12 
t Corrections, Board of 
Environmental Quality, Department of 

- Work Group on Detection/Quantitation Levels 
t Labor and Industry, Department of 

- Apprenticeship Council 
- Safety and Health Codes Board 

t Medicine, Board of 
t Motor Vehicles, Department of 

- Medical Advisory Board 
t Optometry, Board of 
Professional Soil Scientists, Board for 
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Winegrowers Advisory Board, Virginia 
t Virginia Racing Commission 

January 13 
Agriculture and Consumer Services, Department of 

- Pesticide Control Board 
t Child Day-care Council 
t Corrections, Board of 

- Liaison Committee 
Forestry, Board of 
t Labor and Industry, Department of 

- Apprenticeship Council 
- Safety and Health Codes Board 

t Medicine, Board of 
- Physical Therapy, Advisory Board on 

t Pharmacy, Board of 
Youth and Family Services, Board of 
t Telecommunications Board, Virginia Public 

January l4 
Agriculture and Consumer Services, Department of 

- Pesticide Control Board 
Medicine, Board of 

- Ad Hoc Committee on HIV 

January 14 
t Child Day-care Council 

January 17 
t Longwood College 

- Academic Affairs Committee 
- Student Affairs Committee 

January 18 
Interagency Coordinating Council on Early 
Intervention, Virginia 
t Hazardous Materials Training Committee 
t Pharmacy, Board of 
t Psychology, Board of 

- Credentials Committee 
Real Estate Appraiser Board 
t Transportation Safety Board, Virginia 

January l9 
t Medicine, Board of 
Mental Health, Mental Retardation and Substance 
Abuse Services Board, State 

January 20 
t Health, Department of 

- Waterworks Advisory Committee 
Motor Vehicles, Department of 

- Motor Vehicle Dealers Advisory Board 
Water Control Board, State 

January 21 
t Prevention and Early Intervention Steering 
Committee, Comprehensive Services 

January 22 
Visually Handicapped, Department for 

~ Advisory Committee on Services 

January 24 
Library Board 

- Archives and Record Management Committee 
- Public Library Development Committee 

t Nursing, Board of 

January 25 
t Health Services Cost Review Council, Virginia 
t Medicine, Board of 
t Nursing, Board of 

January 26 
t Nursing, Board of 
t Sewage Handling and Disposal Appeals Review 
Board 

January 27 
Education, Board of 
t Nursing, Board of 
Waste Management Facility Operators, Board for 

January 28 
t Medicine, Board of 

- Informal Conference Committee 
Waste Management Facility Operators, Board for 

February I 
t Hopewell Industrial Safety Council 

February 2 
Mines, Minerals and Energy, Department of 

February 4 
t Opticians, Board for 

February 9 
Resources Authority, Virginia 
t Waterworks and Wastewater Works Operators, Board 
for 

February 12 
Virginia Military Institute 

Visitors, Board of 

February 24 
Education, Board of 

PUBLIC HEARINGS 

January 5, 1994 
Water Control Board, State 

January 6 
Air Pollution Control Board, State 
Chesapeake Bay Local Assistance Board 
Conservation and Recreation, Board of 
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Conservation and Recreation, Department of 
Environmental Quality, Department of 
Game and Inland Fisheries, Department of 
Historic Resources, Board of 
Historic Resources, Department of 
Marine Resources Commission 
Soil and Water Conservation Board, Virginia 
Waste Management Board, Virginia 
Water Control Board, State 

January 10 
Taxation, Department of 
Water Control Board, State 

January 12 
t Social Services, Department of 

January 13 
t Youth and Familiy Services, Department of 

January 27 
t Labor and Industry, Department of 

- Apprenticeship Council 

February 1 
t Air Pollution Control Board, State 

February 2 
t Labor and Industry, Department of 

- Safety and Health Codes Board 

February 3 
t Air Pollution Control Board, State 

February 8 
t Air Pollution Control Board, State 

February 9 
t Air Pollution Control Board, State 
t Virginia Racing Commission 

February 10 
t Air Pollution Control Board, State 

April 6 
t Criminal Justice Services, Department of 
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