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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week througheut the year. Indexes are published
quarterly, and the last index of the year is cumulative.

The Virginia Register has several functions. The full text of all
regulations, both as proposed and as finally adopted or changed
by amendment are required by law to be published in the
Virginia Register of Regulations.

In addition, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, and Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of all public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publisk in the Virginia Register a notice of propesed action;
a basis, purpose, impact and summary statement; a notice giving
the public an opportunity te comment on the proposal, and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, the
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy. In
such case, the full text of the regulation will be available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publication of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
- review the proposed regulations, The Governor will transmit his
cominents on the regulations to the Registrar and the agency and
such comments will be published in the Virginia Regisfer.

Upon receipt of the Governor's comment on a proposed
regulation, the agency (i) may adopt the propesed regulation, if
the Governor has no objection to the regulation; (3i) may modify
and adopt the preposed regulation after considering and
incorporating the Governor’s suggestions, or (iii) may adopt the
regulation without changes despite the Governor’s
recommendations for change,

The appropriate standing committee of each branch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Virginia Registrar
and the promulgating agency. The objection will be published in
the Virginia Register. Within twenty-one days after receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legisiative Committee, and the
Gavernor

When final action is taken, the promulgating agency must again
publish the text of the regulation, as adopted, highlighting and
explaining any substantial changes in the {final regulation. A
thirty-day final adoption period will commence upon publication in
the Virginia Register,

The Governor will review the final regulation during this time
and if he objects, forward his objection to the Registrar and the
agency. His objection will be published in the Virginia Register, If
the Governor finds that changes made to the proposed regulation
are substantial, he may suspend the regulatory process for thirty
days and require the agency fo solicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, uniess (i) a legislative
objection has beer filed, in which event the regulation, unless
“ vithdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period; or
(i) the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
event the regulation, uniess withdrawn, becomes effective on the
date specified which dafe shall be after the expiration of the
period for which the Governer has suspended the regulatory
process.

Proposed action on regulations may be withdrawn by the
promulgating agency at any time before the regulation becomes
final.

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upen its adoption and
filing with the Registrar of Regulations, unless a later date is
specified, Emergency regulations are limited in time and cannot
exceed a iwelve-months duration. The emergency regulations will
be published as quickly as possible in tke Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (3§ Y9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 1:3 VAR, 75-77 November 12, 1984 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984.

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, Juiy and
October for $100 per year by the Virginia Code Cormmission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia, POSTMASTER: Send address changes to
the Virginia Register of Regulations, 91¢ Capitol Street, 2nd Floor,
Richmond, Virginia 23219,

The Virginia Register of Regulations is published pursuant to
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of
Virginia, Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Commission: Joseph V. Gartlan,
Jr. , Chairman, W. Taylee Murphy, Jr., Vice Chairman; Russell
M. Carneal; Bernard S. Cohen; Frank S. Ferguson; E. M. Miller,
Jr.; Theodore V., Merrison, Jr; William F. Parkerson, Jr.;
Jackson E. Reasor, Jr.

Staff of the Virginia Register: Joan W. Smith, Registrar of
Regulations; Jane B, Chaffin, Assistant Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key T
t Indicates entries since last publication of the Virginia Register

BOARD OF CONSERVATION AND RECREATION
} Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of
Conservation and Recreation intends to consider amending
regulations entitled: VR 215-92-80. Stormwater
Management Regulatiens. The purpeose of the proposed
action is to update existing minimum technical criteria to
reflect current engineering methods. However, the entire
regulation will be reviewed to provide for the efficient and
economical performances of stormwater management
programs in Virginia.

The basis for this action is the Stormwater Management
Act, Article 1.1 (§ 10.1-603.1 et seq.) of Chapter 6 of Title
10.1 of the Code of Virginia and all other Acts of
Assembly and the Code of Virginia references conferring
powers, duties and responsibilities of the board.

The basic goal of the Virginia Stormwater Management
Program is to manage the quality and guantity of
stormwater runoff resulting from land conversion and
development to protect water quality, living resources and
property. Section 10.1-603.1 of the Act states, “The General
Assembly has determined that the lands and waters of the
Commonwealth are great natural resources; that as a
result of intensive land development and other land use
conversions, degradation of these resources frequently
occurs in the form of water pollution, stream channel
erosion, depletion of groundwater resources, and more
frequent localized flooding; that these impacts adversely
gffect fish, aquatic life, recreation, shipping, property
values and other uses of lands and waters; that existing
authorities under the Code of Virginia do not adequately
address all of these Iimpacts. Therefore, the General
Assembly finds it in the public interest to enable the
establishment of stormwater management programs.”

3

The Act further authorizes the Virginia Conservation and
Recreation Beard to promulgate regulations which specify
minimum technical and administrative procedures for
stormwater management programs in Virginia. Among
other things, the Act requires that these regulations be
periodically modified to reflect current engineering
methods. Stormwater management technologies and
approaches have evolved rapidly over the past several
years. The board finds it necessary to modify these
regulations fo reflect these changes and provide flexibility
as well as consistency with other regulatory programs
affecting stormwater management in the Commonwealth.

There are anticipated impacts on regulated entities and
the public since the proposed modifications impose new
requirements. Regulated entities and the public should
benefit from enhancement of the regulation by increased
flexibility of new engineering technologies and
improvements in coordinating with other regulatory
program requirements.

Alternatives:
1. Draft revisions to the existing regulation VR

215-02-00 and provide the regulated community with
increased flexibility through the use of expanded

engineering technologies and administrative
procedures, and improve consistency with other
regulatory requirements affecting stormwater

management programs.

2. Take no action to amend the regulations. However,
if the board does not amend the regulation, it will not

fulfifl the legislative intent to periodically modify
regulations and incorporate new engineering
technologies. Additionally, the regulated community

will not benefit from flexibility and consistency of
regulatory requirements currently available for
stormwater management programs.

The Department of Conservation and Recreation is
soliciting comments on the cost and benefits of the
alternatives stated above or other alternatives.

The board seeks comments from interested persons on the
intended action to include recommendations on the
regulations and costs and benefits of any alternatives. To
be considered, written comments should be directed to
David S. Nunnally at the address below and must be
received by 4 p.m. on January 4, 1995.

The Director of the Department of Conservation and
Recreation has decided to form an ad-hoc advisory
committee to assist the department in the development of
the regulations. In addition, the department’s staff will
hold a public meeting at 8 p.m. on Monday, December 19,
1994, in the Board Room of the Henrico County
Government Center, Administration Building, 4301 East
Parham Road, Richmond, Virginia 23273, to receive views
and comments and to answer questions of the public.

The meetings are being held at public facilities believed to
be accessible to persons with disabilities. Any person with
questions on the accessibility of the facilities should
contact Mr. Nunnally at the address below or telephone at
(804) 786-3998 or TDD (B04) 786-2121. Persons needing

Vol. 11, Issue 4

Monday, November 14, 1994
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Notices of Intended Regulatery Action

interpreter services for the deaf must notify Mr. Nunnally
no later than Monday, December 5, 1984

The board intends to hold an informational proceeding
(informal hearing) on the proposed regulations after the
proposed regulations are published in The Virginia
Register of Regulations. The board does not intend to hold
a public hearing (evidential) on the preposed regulations
after the regulations are published in The Virginia
Register of Regulations.

Statutory Authority: § 10.1-603.4 of the Code of Virginia.
4 pm on

Written comments may be submitted until
January 4, 1985,

Contact: David S. Nummnally, Urban Conservation Engineer,
Department of Conservation and Recreation, 203 Governor
St., Suite 206, Richmond, VA 23219, telephone (804)
786-3998.

VA.R. Doc. No. R95-79; Filed October 26, 1994, 11:44 am.
DEPARTMENT OF CONSERVATION AND RECREATION
T Motice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Conservation and Recreation intends tfo consider
promulgating regulations entitled: VR 217-82-00. Nutriemt
Management Training and Certification Regulations. The
purpose of the proposed action is to enable ihe
department to operate a voluntary nutrient management
training and certification program to certify the
competence of persons preparing nufrient management
plans. The nuirient management plans are prepared for
the purpese of assisting land owners and operators in the
management of land application of fertilizers, municipal
sewage sludges, animal manures, and ofher nutrient
sources for agronomic benefils, and for the protection of
the Commonwealth’s ground and surface waters. To
accomplish this, the department would establish and
implement certification procedures relating to certificate
issuance and revocation, provide for nuirient management
pian criteria, establish fees relating to a training and
certification fund, and provide for other necessary
procedures in order to operate a nuirient management
training and certification program.

The basis for this action is the addition of § 10.1-104.2 to
Article 1 (§ 10.1-100 et seq.) of Chapter 1 of Title 10.1 of
the Code of Virginia, to provide for the promulgating of
regulations to establish a voluntary nutrient management
training and certification program, and a nuirient
management {raining and certification fund.

This proposed regulatory action is necessary to develop
and implement a voluntary nutrient management (raining
and certification program reguired by the amendments of
the 1994 Virginia General Assembly to Article 1 of Chapter

1 of Title 10.1 of the Code of Virginia.

There are anticipated impacts on potential nutrient
management plan developers from the levy of training
course and certification fees, time devoted to training, and
program compliance. The public should benefit irom
increased congistency in nuirient management plans;
increased protection of groundwater used for drinking, and
increased protection of rivers, streams, lakes, Chesapeake
Bay and other surface waters used for economic,
recreational, and other beneficial uses. Additionally, the
proposed regulatory action should increase the number of
nuirient management plans prepared by private sector
individuals, thereby resulting in the availability of more
qualified persons to nutrient management plan users, and
reducing the need for additional public sector personnel

The depariment is unaware of any alternatives o this
proposed aciion at this time which would meet the
requirements of § 10.1-104.2 of the Code of Virginia.

The department seeks oral and written commnents from
interested persons on the intended regulatory action and
on the costs and benefits of any alternative actions. To be
considered, written commenis should be directed to Mr.
H.R. Perkinson at the address below, and must be
received by 4 p.m. on December 30, 1994. In addition, the
department’s staff will hold a public meeting on Monday,
December 19, 1994, at 7 pm. in the Board Room of the
Henrico County Government Center, Administration
Building, 4301 East Parham Road, Richmond, Virginia
23273, to receive views and comments and to answer
questions of the pubiic.

The meetings are being held at public facilities believed to
be accessible fo persons with disabilities, Any person with
questions - on the accessibility of the facilities should
contact Mr. H.R. Perkinson at the address helow or by
telephone at (804) 786-2064. Persons needing interpreter
services for the deaf must notify Mr. Perkinson no later
than December 8, 1994.

The agency intends tc hold a public hearing on the
proposed reguiation after publication in the Virginia
Register.

Statutory Authority: § 10.1-104.2 of the Code of Virginia.

Written comments may be submitted until
December 30, 1994,

4 pm. on

Contact: H.R. Perkinson, Manager, Nuirient Management
Program, Department of Conservation and Recreation, 203
Governor St, Suite 206, Richmond, VA 23218, teiephone
{804) 786-2064,

VA.R. Doc. No. R25-78; Filed October 26, 1984, 11:43 a.m.

Virginia Register of Regulations
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Notices of Intended Regulatory Action

BEPARTMENT OF HEALTH (STATE BOARD 0OF)
Neotice of Intendad Regulatory Actiom

Notice is hereby given in accordance with this agency's
public parficipation guidelines that the State Board of
Health intends to amend regulations entitfled: VR
355-28-100. Regulations Governing Vital Records
(fermerfy VR 355-28-01). The purpose of the proposed
action is to amend regulations to allow for the electronic
reporting of birth data directly from hospitals to the State
Health Department as required by 1994 General Assembly
passage of HB 1044. One public hearing is planned during
the public comment period following publication of the
proposed regulations.

Statutory Authority. § 32.1-257 of the Code of Virginia.

Written comments may be submitted until November 30,
1994.

Comtact: Deborah M. Little, Director, Office of Vital
Records and Heaith Statistics, Department of Health, 305
James Madison Bldg., 109 Governor St., Richmond, VA
23219-3623, telephone (804) 371-6077 or FAX (804)
371-4800.

VvA.R. Doc. R85-45; Filed October 12, 1984, 11:02 am,

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Department of
Medical Assistance Services intends to censider amending
regulations entitled: VR 460-04-8,7, Client Appeals. The
purpose of the proposed action is to eliminate from the
reguiations the additional level of appeal provided by the
Medical Assistance Appeals Panel (MAAP). The MAAP is
not required by either federal law, regulation or state law.
The agency does not intend to hold public hearings on this
issue.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until November 30,
1994, to Diana Salvatore, Director, Division of Client
Appeals, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, Virginia 23219.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
St., Suite 1300, Richmond, VA 23219, telephone (894)
371-8850.

VAR, Doc. No. R95-46; Filed October 12, 1994, 11:2% a.m,

Vol. 11, Issue 4 Monday, November 14, 1994
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see information page.

been sfricken indicates proposed text for deletion.

Symbol Key
Roman fype indicafes existing text of regulations. ffalic {ype indicates propesed new text. Language which has

BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation; VR 328-81-3. Regulations for Preneed
Funeral Planning.

Statutory Authority: §§ 54.1-2400 and 54.}-2803 of the Code
of Virginia.

Public Hearing Date: January 10, 1395 - 9:30 am,
Writien comments may be submitted threugh January
13, 1985.
(See Calendar of Events section
for additional information)

Basis: Section 54.1-2400 of the Code of Virginia provides
the statutory basis for promulgation of the regulations.
Section 54.1-2803 authorizes the board to regulaie preneed
funeral contracts and preneed funeral trust accounts.

Purpose: Proposed amendments are designed o (i) amend
requirements on disclosures and pricing to bring
regulations and forms into compliance with changes to
federal law made by the Federal Trade Commission in
1994, and (ii) clarify disclosure requirements and record
keeping for consumer understanding and protection.

The amendments betier ensure proiection for the public’s
health, safety, and welfare by requiring clarified and more
explanatory disclosures to the public when making preneed
funeral arrangements, ensuring that the public receives all
disclosures mandated by the Federal Trade Commission
for consumer education and awareness, and ensuring that
records kept ensure the consumer that the funding vehicle
used for the preneed arrangement meets state Code.

Substance: In addition Yo editorial changes made {o
provide clarification or to correct formatting of sections,
the following amendmenis are proposed:

1. § 31 D adds requirement that funeral
establishments keep on file and available for
ingpection a2 wrilten verification from the company
that has soid a preneed contract that they are in
compliance with state law.

2. § 5.1 adds requirements for providing full disciosure
to the consumer on pricing, an itemized statement of
goods and services and copies of the preneed and
funding contracts.

Appendix I amends the form for a preneed contract
to bring requirements inio compliance with the
Funeral Rule for Funeral Industry Praciices amended

by the Federal Trade Commission in 1994, Proposed
amendments add some items, consolidate seme items
into other sections, and eliminate itemized charges
that are now prohibited in a funeral contract.

Issues:

A. Issue: Section 54.1-2820 B of the Code of Virginia
requires that companies which provide preneed contracts
gnarantee the consumer a rate of return on iheir
investment. Current regulations on record keeping do not
address disclosure and verification of that information.

Solution: Add a requirement for funeral establishments
to keep on file a writlen verification from the company
that they are in compliance with Virginia statutes. (See §
31 D)

B. Issue: Current regulations have implied, but not stated
clearly, that a general price list and preneed disclosure
gquestions and answers must be furnished to the consumer
at the time of initial inquiry and copies of contracts given
at the time of an agreement. Without an explicit disclosure
requirement, consumers may not fully understand the
confract and the protection it provides.

Solution: Add regulations to clarify the responsibilities of
the funeral establishment to provide adequate infermation
to the consumer on pricing of goods and services and oOn
the terms of a financial contract. Consumers are hetter
protected by receiving clear disclosure at the time of their
inquiry and by receiving a copy of the preneed
arrangement contract and the funding contract on
conclusion of the agreement, Funeral establishmenis are
also better protected by a clarification of the required
itemized statement of goods and services. (See § 5.1)

C. Issue: The Federal Trade Commission amended its
Funeral Rule for Funeral Industry Practices on January
16, 1994, io become effective July 19, 1894. New
requirements on disclosure of charges for goods and
services necessitated a review of the current prescribed
prenced contract (Appendix [ of these regulations). The
listing of charges on the current coniract does not conform
to and in some cases conflicts with federal law.

Solution: Revise the prescribed contract to clearly
specify charges for supplies and services and {o bring
language into compliance with federal law. In the
proposed amendments, some itemized charges are added,
some are consolidated and others which are now
prohibited are eliminated. (See Appendix I)
the Public: Amendments require full

Advantages o

Virginia Register of Regulations
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Proposed Regulations

disclosure to the consumer regarding state law, goods and
services selected, and accrual rates on funding
mechanisms. These disclosures prevent the consumer from
being placed into a “buyer-beware” situation and provides
education to the consumer on this purchase. Full
understanding and clarity allow the consumer freedom of

choice to price shop for the most affordable funeral
service.
Disadvantages to the Publicc The board sees no

disadvantages to the consumer.

Advantages to the Implementing Agency: The agency will
have the assurance that disclosures which may have only
been verbal in the past will now be in writing for
consumer protection. This written documentation will allow
more effective monitoring of the preneed industry.

Disadvantages to the Implementing Agency: A minimal
amount of paperwork will be required to enforce these
requirements. On-site inspectioni time may increase as may
disciplinary cases. There will be no need for additional
funds or staff to handle this increase.

Impact:

A, Numbers of Regulated Entities: There are currently
488 funeral establishments regulated by the board. Offering
preneed services is optional. As a consequence, the board
has no record of how many funeral establishments do so,
but it is estimated that a majority of the establishments in
Virginia offer preneed contracts.

B. Projected Costs for Regulaied Entities: Funeral
esiablishments will incur minimal expense for record
keeping and for revising prenced contracts. Most preneed
funding companies provide preprinted contracis. It is
estimated that fewer than 50 funeral establishments in
Virginia will incur the expense of reprinting their own
prenced forms. Costs for those establishments should be
minimal since most are computerized and do their own
printing in-house.

Fines up to $10,000 can be imposed if an inspection by
the Federal Trade Commission reveals violations of the
Funeral Rule on disclosures and misrepresentation of
charges for goods and services. Conforming state
regulations and forms to federal requirements is intended
to ease the burden of compliance for regulated entities.

C. Projected Cost for Implementation: All funds of the
Board of Funeral Directors and Embhalmers are derived
from fees paid by licensees, registrants and applicanis,
The agency will absorb these additional costs for the
promulgation and implementation of the regulations in its
current budget. No fee increase is required.

Funeral establishments and licensees will receive a copy
of the final regulations at a projected cost for printing and
mailing of $2,500,

Complaints or reports of noncompliance are expected to
increase minimally as a result of the proposed
amendments. Noncompliance will be determined through
routine inspections which will not increase in number as a
result of the requirements. Cost to adjudicate complaints is
projected to increase at a rate of $3,000 which is a usual
increase for the first year or two when changes occur in
federal law to pricing forms. Vieclations will decrease after
initial impact.

A total estimated cost is projected at $5,500 for staff
time, postage, printing, mailing and adjudicaticn costs.

D. Localities Affected: There are no localities
particularly affected.
Summary

The proposed amendments (i) require funeral

establishments to keep on file and make available for
inspection a wriften verification from the company
providing preneed confracts that they are in
compliance with state law; (ii} bring regulations into
compliance with changes fo federal law made by the
Federal Trade Commission in 1894 concerning
requirements for disclosure;, and (iii} clarify disclosure
requirements for more effective consumer
understanding and protecfion.

VR 320-01-3. Regulations for Prenced Funeral Planning.

PART L
GENERAL INFORMATION.

§ 1.1. Definitions,

The foliowing words and terms, when used in these
regulations shall have the following meanings, unless the
context clearly indicates otherwise:

“At need” means at the time of death or while death is
imminent.

“Board” means the Board of Funeral Directors and
Embalmers.

“Capper” means a person who serves as a lure or decoy
to entice another to purchase a product. A shill.

“Cash advance ifem” means any item of service or
merchandise described to a purchaser as a ‘“cash
advance,” “accommodation,” ‘“cash disbursement,’ or
similar term. A cash advance item is also any item
obtained from a third party and paid for by the funeral
provider on the behalf of the contract buyer. Cash
advance items may include, but are not limited to ; the

i tems cemetery or crematory services,
pallbearers, public transportation, clergy honoraria, flowers,
musicians or singers, nurses, obituary notices, gratuities,
and death certificates.
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“Consideration” means money, property, or any other
thing of value provided to be cornpensation to a contract
seller or contract provider for the funeral services and
funeral goods to be performed or furnished under a
preneed funeral coniract. Consideration does not include
iate payment penalties, and paymenis required to be made
to a governmenial agency at the time the contract is
entered into.

“Contract” means a written, prenced funeral contract
and all documents pertinent to the terms of the contract
under which, for consideraiion paid to a coniract seller or
a contract provider by or on behalf of a coniract buyer
prior to the death of the contract beneficiary, a person
promises to furnish, make available, or provide funeral
services or funeral goods after the death of a contract
beneficiary.

“Confract beneficiary” means the individual for whom
the fumeral services and supplies are being arranged.

“Contract buyer’” means the purchaser of the preneed
contract.

“Contract provider” means the funeral establishment
designated by the coniract buyer and coniracting with the
contract buyer to provide for fumeral services and supplies
in the preneed funerat contract.

“Contract seller’” means the funeral service licensee who
makes the premeed arrangements with the coniract buyer
for the fuperal service and who makes (he financial
arrangements for the service and the goods and supplies
to be provided.

“Contract price” means the same as consideration.

“Department” the Department of Health

Professions.

means

“Designee” means the individual selected by the coniract
beneficiary to arrange a preneed funeral plan on behalf of
the contract beneficiary.

“Executive director” means the administrator of the
Beard of Funeral Directors and Embalmers.

“Fynding source” means the trust agreement, insurance
policy, annuity, personal property, or real estate used to
fund the preneed plan.

“Funds” means the same as “consideration.”

“Funeral supplies and services” means the items of
merchandise sold or offered for sale or lease to
consumers which will be used in connection with a funeral
or an aliernative to a funeral or final disposition of
human remains including caskets, combination units, and
catafalques. Funeral goods does not mean land or interests
in land, crypts, lawn crypts, mausoleum crypts, or niches
that are sold by a cemetery which complies with §

57-35.11 et seq. of the Code of Virginia. In addition,
“funeral supplies and services” does not mean cemetery
burial vaults or other outside containers, markers,
monuments, urns, and merchandise items used for the
purpose of memorializing a decedent and placed onr or in
proximity to a place of interment or entombment of a
casket, catafaique, or vault or to a place of inurnment
which are sold by a cemetery operating in accordance
with § 57-35.11 et seq. of the Code of Virginia.

“Funeral service establishment” means any main
establishment, branch, or chapel where any part of the
profession of funeral directing or the act of Embalmer is
performed.

“General advertising” means adverfisement directed to a
mass market including, but not limited to, direct mailings;
advertisemenis in 1magazines, flyers, trade journals,
newspapers; advertisements on television and radio; bulk
mailings; and direct mailing o a mass population.

“Guaranteed contract price” means (i) the amount paid
by the contract buyer on a preneed funeral contract, and
income derived from that amount, or (ii) the amount paid
by a contract buyer for a life insurance policy or annuity
as the funding source and its increasing death benefit.
These amounts shail be accepted as payment in full for
the preselected funeral goods and services.

“Income” means the amount of gain received in a
period of time from investment of consideration paid for a
preneed contract.

“In-person communication” means face-to-face
communication and telephenic communication.

“Nonguaranteed contract price” means the costs of ilems
on a preneed funeral contract that are not fixed for the
specified funeral goods or funeral services selected and
nonguaranteed costs may increase from the date of the
contract to the death of the coniract beneficiary and the
family or estate will be responsible for paying at the time
of need for the services and supplies that were
nonguaranteed. Cash advance ifems are not guaranteed.

“Preneed” means at any time other than at-need.

“Preneed funeral contract” means any agreement where
payment is made by the contract buyer prior to the
receipt of services or supplies contracted for, which
evidences arrangements prior to death for: (i) the
providing of funeral services or (ii) the sale of funeral
supplies.

“Preneed funeral planning” means the making of
arrangements prior to death for: (i) the providing of
funeral services or (ii) the sale of funeral supplies.

“Solicitation” means inifiating contact with consumers
with the intent of influencing their selection of a funeral
plan or a funeral service provider.
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"Steerer” means an individual used to direct the course
of action and choice of the buyer in a preneed funeral
contract sale.

§ 12 Legal base.

The foHewing legal base deseribes the responsibility of
the Beard of F&&efa} Direetors and Embalmers to
premuigate regilations soverning prenreed funeral planning
ard plans i the Commonweatth of Virginig:

Tile 541, Chepter 28 Artiele & § 5412803 and
Article 5 5 5412820 et seq) of the Code of Virginia:

§ 13- 1.2. Purpose.

These regulations establish the standards to regulate
preneed funeral contracts and preneed funeral trust
accounts as prescribed in Chapter 28 (§ 54.1-2800 ef seq.)
of Title 54.1 of the Code of Virginia.

§ 14 1.3. Applicability.

Subject to these regulations are (i) funeral service
licensees, (iiy funeral establishments, and (iil) resident
trainees assisting the licensee in the preneed arrangement.
All of the above shall be operating in the Commonwealth
of Virginia in order to qualify to sell preneed.

Exemptions: These regulations de not apply to the
preneed sale of cemetery services or supplies regulated

under Article 3.2 ; (§ 57-35.11 et seq.) of Chapter 3 ; of

Title 57 8 55351 ef seq of the Code of Virginia.

PART ]I
SALE OF PRENEED PLANS,

§ 2.1. Qualifications of seller.

A, A person shall not engage in or hold himself out as
engaging in the business of preneed funeral planning
unless he is licensed for funeral service by the Roard of
Funeral Directors and Embalmers.

B. All individuals selling preneed funeral pians shall
comply also with the Rules and Regulations for Funeral
Directors and Embalmers promulgated by the board.

§ 2.2. Selicitation.

A. A licensee shall not initiate any preneed solicitation
using in-person communication by the licensee, his agents,
agsistants, or employees.

Exception: General advertising and solicitation other
than in-person communication is acceptable.
B. After a request

to discuss preneed planning is

initiated by the contract buyer or interested consumer, any

contact and in-person communication shall take place only
with a funeral service licensee.

known as
or other such

C. A licensee shall not employ persons
“cappers” or ‘“steerers,” or “solicitors,”
persons to participate in preneed sales.

D. A licensee shall not employ directly or indirectly any
agent, employee, or other person, part or full time, or on
a commission, for the purpose of calling upen individuals
to influence, secure, or otherwise promote preneed sales.

E. Direct or indirect payment or offer of payment of a
commission to others by the Ilicensee, his ageats, or
employees for the purpose of securing preneed sales i
prohibited.

F. No Hcensee engaged in the business of preneed
funeral planning or any of his agents shall accept,
advertise, or offer enticements, bonuses, rebates, discounts,
restrictions to, or otherwise interfere with the freedom of
choice of the general public in making preneed funeral
plans.

PART IIIL
OPERATIONAL RESPONSIBILITIES.

§ 3.1. Records: general.

A, A licensee shall keep accurate accounts, books, and
records of all transactions required by these regulations.

B. Preneed contracts shall be retained on the premises
of the establishment for three years after the death of the
contract beneficiary.

C. Required preneed reporting documents shall be
retained on the premises of the establishment for three
yvears. (See &% 324 and 61P subsection A of § 3.2 and
subsection D of § 7.1 )

D. When insuranee oFf annuiy confracis ore used to fund
preneed arrangements; & licensee shall keep on file s
insuranee oF anRuity comtraet comphes with ¢ 5412820 B
of the Cede of Virpinia {See subdivisiens 6 & and 6 b of &
50 of these repulntionss A funeral home shall keep on
file a written verification from the insurance company that
the Insurance or annuity contract complies with § 54.1-2820
B of the Code of Virginia. (See subdivision 6 of § 6.9 of
these regulations.)

E. All preneed records shall be available for inspection
by the department.

& 3.2. Record reporting.

A. A coniract provider shall keep a chronological listing
of all preneed contracts. The listing shall include the
following:

1. Name of contract buyer;

2. Date of contract;
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3. How confract was funded;

4. Whether up to 109 of funds are retained by the
contract provider for contracts funded through trust;
and

5. Whether funeral goods and supplies are stored for
the contract buyer.

B. A contract provider who discontinues its business
operations shall notify the board and each existing
contract buyer in writing.

PART IV.
CONTRACT.

8 4.1. Content and format.

A. A person residing or doing business within the
Commonwealth shall not make, either directly or indirectly
by any means, a preneed contract unless the contract:

1. Is made on forms prescribed by the board (see
Appendix I); or

2. Is made on forms approved by the board prior io
use (see subsection B of this section).

B. Prior to use, contracts or disclosures which are not
identical in format, wording, and content to that

prescribed in Appendices I and II shall be approved by
the board.

C. Coniracts and disclosure forms prescribed in
Appendices I and II shall be received in the hoard office
no later than 10 days prior to a regularly scheduled
meeting of the board to be considered for approval by the
hoard at that meeting.

D. All preneed contracts shall be in writing.

E. All information on a preneed contract and disciosure
statement shall be printed in a clear and easy-to-read type,
style, and in a type size not smaller than 10 points.

F. Preneed contracts and disclosure statements shall be
written in clear, understandable language.

G. The contract shall identify the following:
1. The contract seller;

2. Funeral license number of the contract seller;

. The contract buyer,

. The contract beneficiary;

. The date of the coniract;

. The contract number;

7. A complete description of the supplies or services
purchased;

8. Whether the price of the supplies and services
purchased is guaranteed;

8. Whether the price of the supplies and services
purchased is not guaranteed;

10. Any penalties or restrictions:

a. Geographic restrictions including maximum
number of miles traveled without charging an extra
fee;

b. Geographic restrictions including maximum

number of miles the establishment is willing to
travel;

¢. The inability of the provider to perform {he
request of the buyer on merchandigse, services, or
prearrangement guarantees;

11. Ail disclosure requirements imposed by the board
(see Appendix I); and

12. The designee agreement when applicable.

H. The contract or the disclosure statement as a part of
the contract shall contain the name, address, and
telephone number of the hoard and list the board as the
regulatory agency which handles consumer complaints.

I. All preneed contracis shall be signed by the contract
seller and the contract buyer.

PART V.
DISCLOSURES.

§ 5.1. Disclosures.

A. Licensees shall furnish fo each person inguiring about
preneed arrangements a copy of the:

1. General price list; and
2. Preneed disclosure questions and answers.

The licensee shall furnist such information at the time
of the inquiry.

B. Licensees shall furnish to each person who makes a
preneed arrangement a copy of the:

1, Preneed contract; and
2, Funding contract.

The licensee shall furnish such documents immediately
upon concluding the arrangement conferernce.
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C. An Itemized statement of funeral goods and services
shall be given at the time of need even Iif the
arrangements were made through a preneed contract,

PART ¥ VI
FUNDING.

Artiete -
General:

§ 5:3: 6.1. Finance charges prohibited.

A licensee shall
preneed arrangement.

not charge finance charges on a

§ 5.2 6.2. Cancellation of contract.

A. Any person who makes payment under this contract
may terminate the agreement at any time prior to the
time for which the services or supplies are furnished.

A Cancellabion within 30 days of eontraet date
B If the contract buyer terminates the contract within
30 days of the execution of the contract, the contract
buyer shall be refunded:
1. All consideration paid or delivered; and
2. Any interest or income accrued thereon.
B caneclatien after 30 days of contraet date:
C. If the purchaser uses a funding source other than an
insurance or annuity policy and terminates the contract

after 30 days of the execution of the contract, the contract
buyer shall be refunded:

1. All consideration paid or delivered on
nonguaranteed items;
2. At least 909% of all consideration paid for

guaranteed items; and
3. All interest or income accrued thereon.
§ 5:3- 6.3. Escrow account,

Within two banking days after the day of receipt of any
money from the contract buyer and until the time the
money is invested in a trust, life insurance, or annuity
policy, the contract seller or the contract provider shall
deposit the meney into an escrow account in a bank or
savings institution approved to do business in the
Commonwealth.

§ 54 6.4. Real estate.

When the consideration consists in whole or in part of
any real estate, the fellowing shall occur:

1, The preneed contract shall be recorded as an
attachment to the deed whereby the real estale is
conveyed; and

2, The deed shall be recorded in the clerk’s office in
the circuit court of the c¢ity or county in which the
real estate being conveyed is located.

§ 545 6.5, Personal property.

When the consideration consists in whole or in part of
any personal property, the following shall occur:

1. Personal property shall be transferred by:
a. Actual delivery of the personal property; or
b. Transfer of the title to the personal property.

2. Within 30 days of receiving the personal property
or the title to the personal property, the licensee or
person delivering the property shall:

a. Execute a written declaration of trust setting
forth the terms, conditions, and considerations upon
which the personal property is delivered; and

b. Record the trust agreement in the clerk’s office
of the circuit court of the locality in which the
person delivering the property is living; or

¢. Record the preneed contract in the clerk’s office
of the circuit court of the locality in which the
person delivering the property or trust agreement is
living provided that the terms, conditions, and
considerations in & 84 2 a subdivision 2 of § 6.4 are
included in the preneed contract.

§ B-6- 6.6. Right to change contract provider.

The coniract buyer shall have the right to change the
contract provider and the trustee at any time prior to the
furnishing of the services or supplies contracted for under
the preneed contract.

§ 5% 6.7. Exemption from levy, garnishment or distress,

Any meoney, personal property, or real estate paid,
delivered, or conveyed subject to §§ 54.1-2822 through

54.1-2823 shall be exempt from levy, garnishment, or
distress.
Artiele 2
Frust Accotnts:

§ &8: 6.5. Trust accounts.

A, If funds are to be trusted, the following information
shall be disclosed in writing to the confract buyer:

1. The amount to be trusted;
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2. The name of the trustee;
3. The disposition of the interest;

4, The fees, expenses, and taxes which may be
deducted from the interest;

5. Whether up to 109% 1is retained by the contract
provider; and

6. A statement of the contract buyer's responsibility
for taxes owed on the interest.

B. If the contract buyer chooses a trust account as the
funding source, within 30 days following the date of the
receipt of any money paid for a trust-funded preneed
contract or interest or income accrued (see § 53 § 6.3 ),
the licensee shall transfer the money from the escrow
account and deposit the following amount in a frust
account in a bank or saving institution doing business in
Virginia:

1. Nonguaranteed prices. All consideration shall be
deposited for a preneed funeral contract in which
prices of supplies and services are not guaranteed.

2. Guaranteed prices. At least 909 of all consideration
shall be deposited for a preneed contract in which the
prices of goods and services are guaranteed.

C. The trust funds shall be deposited
identifiable accounts setting forth:

in separate,

1. Name of depositor;
2. Coniract beneficiary;
3. Trustee for contract beneficiary; and

4, Name of establishment which will provide the goods
and services,

Artiele 3
Life Insurance or AnRgity:
& 59 6.9. Life insurance or annuity.

If a life insurance or annuity policy is used to fund the
preneed funeral contract, the following shall be disclosed
in writing:

1. The fact that a life insurance policy or annuity
coniract is involved or is being used to fund the
preneed contract;

2. The following information:

a. Name of the contract provider;

b. Name of contract seller;

¢. Funeral lHcense number of contract seller;

d. Place of employment of contract seller;

e. Name of insurance agent;

f. Identification as to whether the insurance agent is
a funeral service licensee, and if so, license
number;

g. Insurance agent’s insurance license number;

h. Insurance agent's employer;

i. Insurance company represented by insurance

agent.
3. The relationship of the life insurance policy or
annuity contract to the funding of the preneed
contract;

4, The naiture and existence of any guarantees relating
to the preneed contract from the pelicy or annuity;

5. The impact on the preneed contract of:

a. Any changes in the life insurance policy or

annuity contract including changes in the
assignment, contract provider, or use of the
proceeds;

b. Any penalties to be incurred by the policy holder
as a result of failure fo make premium payments;

c. Any penalties to be incurred or moneys to be
received as a resull of cancellation or surrender of
the life insurance policy or annuity contraci; and

d. All relevant information concerning what occurs
and whether any entitlements or obligations arise if
there is a difference between the proceeds of the
life insurance policy or annuity contract and the
amount actually needed to fund the preneed
contract.

6. The fact that the life insurance or annuity contract
complies with § 54.1-2820 B of the Code of Virginia
which states that the life insurance or annuity contract
shall provide that either:

a. The face value thereof shall be adjusted annuaily
by a factor equal to the Consumer Price Index as
published by the Office of Management and Budget
of the United States; or

b. A benefit payable at death under such contract
that will equal or exceed the sum of all premiums
paid for such coniract plus inferest thereon at the
annual rate of at least 5.00, compounded annually,

PART ¥ VIL
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BONDING.
§ &% 7.1. Bonding.

A. A performance bhond Shall
following:

be required on the

1. The coniract provider which retains up to 109 of
the consideration invested in a trust account; or

2. The retail price of funeral goods and supplies
which are stored by the confract provider for the
coniract beneficiary prior to the death of the coniract
beneliciary.

B. The establishments descrihed in subsection A of this
section shall arrange for their own bonding.

C. The amount of bond required shall be based upon the
risk of loss determined by the bonding company.

D. The following information concerning the bond shalil
be maintained at the funera! establishment: (See § 31 #;
€ and D subsections A, C, and D of § 3.1. )

1. Amount of the bond;
2. Company holding the bond;

3. Documentation that company helding the bond is
duly authorized to issue such bond in the
Commenwealth; and

4. Renewal requirements of the bond.

PART ¥H: VIIL
SUPPLIES AND SERVICES.

% *L Generak
¢ 8.1. Supplies and services.

A I the conitract seller will not be responsible for
furnishing the supplies and services to the coniract buyer,
the contract seller shall attach to the preneed funeral
coniract a copy of the contract seller's agreement with the
contract provider.

B, If any funeral supplies are sold and delivered prior
to the death of the contract beneficiary, and the contract
seller, contract provider, or any legal entity in which the
contract provider or a member of his family has an
interest thereafter stores these supplies, the risk of loss or
damage shall be upon the contract seller or coniract
provider during such period of storage.

C. If the particular supplies and services specified in the
coniract are unavailable at the time of delivery, the
coniract provider shall be required to furnish supplies and
services similar in style and at least equal in quality of
material and workmanship.

D, The representative of the deceased shall have the
right to choose the supplies or services to be substituted in
subsection C of this section.

PART VHE IX.
DESIGNEE AGREEMENT.

§ 8% 9.1. Designee.

A. A designee agreement shall be used only when the
contract beneficiary is mentally alert and capable of
appointing his own designee,

B. Any person may designate through the use of the
designee agreement a designee who shall make
arrangements for the contract beneficiary’s burial or the
disposition of his body for hurial.

C. The designee agreement shall be:

1. In writing;

2. Accepted in wrifing by designee and the designee’s
signature notarized; and

3. Attached to the preneed contract as a valid part of
the contract.

APPENDIX I

PRENEED FUNERAL CONTRACT PRESCRIBED BY
THE BOARD.

Date: ...
Confract #: ..vvvveeieene

PRENEED FUNERAL CONTRACT
for

(Name of Recipient of Services)

I. SUPPLIES AND SERVICES PURCHASED

The prices of goods and services below MAY BE
GUARANTEED provided the total is paid in full and ali
interest earned is allowed to accumulate in your account.
If any of the prices are guaranteed, no additional cost will
incur fer your family or estate even though the actual
prices of goods and services may increase between the
date of this contract and the time of need. (Please see the
disclosure document}).

Charges are only for those items that you selected or that
are required. If we are required by law or by a cemetery
or crematory to use an item, we will explain the reasoens
in writing below. If you selected a funeral that may
require embalming, such as a funeral with a viewing, you
may have to pay for embalming. You do not have to pay
for embalming you did not select if you select
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arrangements such as a direct cremation or immediate
burial.

Guaranteed Services Purchased

optional servieces $—er
Embatmer =
Other preparation of bhedy e
Ahtermate eare F—
Frensfer of remains $rrrrr
Flower ear B

II. FUNERAL HOME FACILITIES

A, Facilities and Staff for visitation/viewing
............................. $ ...
B. Facilities and Staff for funeral ceremony
........................... $......
C. Facilities and Staff for memorial service
........................... ...
D. Equipment and Staff for graveside service

(NOTE TO FUNERAL HOME: If you have
additional charges such as facilities and
staff for home/church viewing, or a charge
for additional staff per person or through
calculation of manhours, etc., add here as
extra items. If you have a charge for
equipment for interment, add here.)

ITI. EMBALMING

A. Normal remains

B. Autopsy remains

IV. OTHER PREPARATION OF THE BODY

(NOTE: List all items that you placed under

Other Preparation on your General Price
List.)
V. IMMEDIATE BURYAL . ... .. ... ..... $......
VI. DIRECT CREMATION .. ... .. ...... $......
VII. TRANSFER OF . REMAINS TO FUNERAL
ESTABLISHMENT . ... ... . ... ... $......
VIII. FORWARDING REMAINS TO ANQOTHER FUNERAL
HOME . . . . . . e e e $.oo. .
IX. RECEIVING REMAINS FROM ANQOTHER FUNERAI HOME
............................. ... ..
X. AUTOMOTIVE EQUIPMENT
A. Hearse . . ... . ... . .. ... F......
B. Limousine ... ............... ... ..

NOTE: List all others that you placed on
General Price List.)

XI. FUNERAL MERCHANDISE

A. Casket (*describe)
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Supplies Purchased
Easket {(Deseribey

Outer burial econtainer
+beseriber

Atterastive corntainer
Cremation urn

Shinpd :

XIT. PACKAGE PRICES

(Note: List all package prices by name)

SUBTOTAL COST OF
PURCHASED

(GUARANTEED) SUPPLIES

Nonguaranteed Goods and Services Purchased

The actual prices of goods and services bhelow
are NOT GUARANTEED. These items may include, but

not be limited to, obituary notices; death
certificates; cemetery fees; flowers; sales
tax; etc. The prices are estimated and the

estimates will be included in the Grand Total
Contract Price. The differences hetween the
estimated prices below and the actual cost will
be settled with vyour family or estate at the
time of need:

SUBTOTAL ESTIMATED COST OF NONGUARANTEED
ITEMS

GRAND TOTAL FOR PRENEED ARRANGEMENTS

1. Total cost of (Guaranteed) Services Purchased
{Fotal taken frAm p 1 ... ..l - S

2. Total cost of (Guaranteed) Supplies Purchased
Totat teker fF0m P .....ooviirennnnnss $

tHEER SO P 2 e S
GRAND TOTAL
The only warranties, express or implied, granted in
connection with the goods sold in this preneed funeral
contract, are the express written warranties, if any,
extended by the manufacturers thereof. No other
warranties and no warranties of MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE are
extended by the (funeral home)........

II. GENERAL INFORMATION
In order that the Buyer may understand the relationship
of all parties involved in this preneed arrangement and
coniract, the following is provided:
A. Buyer:
B. Funeral Home Providing Services:
C. Preneed Arranger:
Employed by: (Funeral Home)

Licensed Funeral Director in Virginia:

Funeral Director License Number:
Method of Funding
A. Insurance
B. Trust
1. Amount to be lrusted:
2. Name of trustee:
3. Disposition of Interest:

4, Fees,
interest:

expenses, taxes deducted from earned

b. Buver’s responsibility for taxes owned on interest.

The following information will be given if an Insurance
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policy or anpuity contract is used to fund this agreement:
A, Buyer;
B. Insurance Company:
C. Insurance Agent:
Employed by: (Insurance Company)

Licensed Funeral Director in Virginia:
.. DO

Funeral Director License Number
(If Applicable):

Employed by (If Applicable);
(Funeral Home)

D. The life insurance or annuity contract provides either
that:

..... The face value thereof shall be adjusted annually
by a factor equal to .the Consumer Price Index as
published by the Office of Management and Budget of
the United States; or

..... A benefit payable at death under such coniract
that will be equal or exceed the sum of all premiums

paid for such contract plus thereon at the annual rate
of at least 5.09%, compounded annually.

Method of Funding
- Insurance
B Frust
L 4Aneunt to be trasted:

- Name of trustee:

3. Dispesition of Interest:

%Feefr,e*peﬂses;%ﬂ*eséedﬁe%edﬁeme&me&_

interest:

II1. CONSUMER INFORMATION

The Board of Funeral Directors and Embalmers is
authorized by § 54.1-2800 et seq. of the Code of Virginia to
regulate the practice of preneed funeral planning,
Consumer complaints should be directed to:

The Board of Funeral Directors and Embalmers
1561 Reolling Hills Drive 6606 West Broad Street,
4th Fioor

Suite 200

Richmond, Virginia 23229-5005 23230-1717

Telephone Number 804-662-3907
Toll Free Number 1-800-533-1560

Iv. DISCLOSURES

The Disclosure statements will he available for your
review. The General Price List shall be furnished to you
by the preneed arranger. These contain information that
you must receive by law and/or the authority of the
Board of Funeral Directors and Embalmers. You are
entitled to receive all information in clear and simpie
language including the language of the funding agreement
for this preneed arrangement.

If any law, cemetery, or crematory requires the purchase
of any of those ifems lisied in Part I, the requirements
will be explained in writing.

By signing this contract, buyer acknowledges availability of
and opportunity to read a copy of all of the required
documents.

V. TERMINATION OF CONTRACT

This person who funds this contract fhrough a trust
agreement may terminate this preneed contract at any
time prior to the furnishing of the services or supplies
contracted for:

Within 30 days

If you terminate this preneed contract within 30 days of
the date of this confract, you will be refunded all
payments of whatever type you have made, plus any
interest or income you may have earned.

More than 30 dayé

If vou terminate this preneed contract more than 30 days
after the date on this contract, you will be refunded
whatever amount was required te be placed in a revocable
trust fund, plus any interest or income it has earned.

Any person who funds this contract through a trust fund
which 13 irrevocable or through an insurance/annuity
policy or through the transfer of real estate/personal
property may not be eligible for a refund.

VI. STATEMENT OF GUARANTEE

this contract, (Funeral Home)
agrees to the statement checked below

signing

(check cne);

...... Prefinancing guarantees that no additional
payment will be required from the family or estate
for guaranteed services and supplies provided the
Grand Total of these arrangements is paid in full and
the inierest is allowed to accumulate in your account
(see page 4 for Grand Total amount). Payment of the
difference will be required for the nonguaranteed
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estimated items if they increase in price.

The prices for items under supplies and services
are not guaranteed.

VII. AGREEMENT

In witness whereof, the Buyer and the Funeral Home have
executed this contract, intending its terms to be in
accordance with the Code of Virginia and any regulations
implementing the Code. By signing this contract you
acknowledge that you have bheen provided access to and
the opportunity fo read the Disclosure Statements,

(Designee of Funeral Home)

(Funeral Home)

(Contract Date)
VIII, PENALTIES OR RESTRICTIONS

The (funeral home)..........., has the following penalties or
restrictions on the provisions of this coniract.

1. (Insert geographic restrictions);

2. {Insert an explanation of the Funeral Home's
inability to perform the request(s) of the Buyver):

3. (Insert a description of any other circumstances
which apply),

4, (Insert information that if particular goods and
services specified in the contract are unavailable at
the time of need):

A. The funeral home shall be required to furnish
supplies and services similar in style and at least
equal in quality of material and workmanship; and

B. The representative of the deceased shall have the
right to choose the supplies or services to bhe
suhstituted.

Addendum to Preneed Contract
DESIGNEE AGREEMENT

I designate of (address) to assist with
the preneed arrangements in my behalf. This individual is
also authorized to work with the funeral home after my
death to ensure that these arrangements are fulfilled. The
retationship of my designee to me is

I accept the request of (buyer) fo assist
with his/her preneed arrangements and to work with the
funeral home after his/her death to ensure that these
arrangements are fulfilled.

..... day of

APPENDIX IL

DISCLOSURE STATEMENTS PRESCRIBED BY THE
BOARD.

DISCLOSURES

We are required by law and/or the Virginia Board of
Funeral Directors and Embalmers to provide access to
and the opportunity for you to read the following
information to assist you in prepianning. A question and
answer format is used for clarity and includes the most
commonly asked questions.

PRENEED CONTRACTS
— Is there more than one type of preneed agreement?
Yes.

Guaranteed contracts mean that the costs of certain
individual items or the cost of the fotal package will never
be more to your family or estate. Nonguaranteed means
just the opposite. (See the section entitled “General
Funding Information” for more information on guaranteed
and nonguaranteed costs.)

Contracts may be funded by insurance/annuity policies,
trusts, or transfer of real estate/personal property.

— What are my protections?

You should take your completed preneed contract home
before you sign it and review it with your family or your
legal advisor. You have a right to this review before you
sign the contract or pay any money.

You should also read carefully the information in this
disclosure statement. If you have any questions, contact
the seller for more information or contact your legal
advisor.

CANCELLATION

— Can I cancel my preneed agreement if 1 change my
mind? Will [ get my money back?

You may cancel payment for suppties or services within
30 days after signing the agreement. If you funded your
preneed arrangement through a ftrust, the preneed
arranger will refund all the money you have paid plus any
interest or income you have earned.
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H you funded your preneed arrangement through a
revocable trust and vou cancel the preneed contract
AFTER the 30 day deadline, you will be refunded all of
your money on the items that are not guaranteed and
909% of all your money on the items that are guaranieed.
You will also receive any interest or inceme on that
amount. A revocable trust is a trust that you can cancel.

There may be a penalty to withdraw money from a
revocahle trust account which has already been established
in your name, If there is, your contract will give you this
information. (See the first question under the section
entitled “Payment” below.)

If you have funded your preneed arrangement through
an irrevocable trust yvou will not be able to cancel the
trust agreement or receive a refund. An irrevocable trust
is one that cannot be cancelled.

If you funded your preneed arrangemeni through an
insurance policy/annuity contract which will be used at
the time of your death fo purchase the supplies and
services you have selected, you will need to pay careful
attention to the cancellation terms and conditions of the
policy. You may not be eligible for a refund.

PAYMENT
— What happens to my money after the contract is signed?

Your money will be handled in one of several ways. It
may be deposited in a separate irust account in your
name. The frust account will list a trustee who will be
responsible for handling your account. The funeral home
you have selected as your beneficiary will also be listed.
You have the right to change the funeral home and the
trustee of your account prior to receiving the supplies and
services under the preneed contract.

Your money may be used to purchase a preneed life
insurance policy which may be used to pay for your
arrangements upon your death. The proceeds of the policy
will he assigned to the funeral home of your choice. You
may change the funeral home assignment at any time

prior to receiving the supplies and services under the

preneed contract.

You may decide to choose a life insurance policy or 2
frust account that requires regular premium payments and
not have to make an up-front, lump sum payment.

— May I pay for goods and services with real estate or
personal property?

Yes. When you pay for these supplies and services in
whole or in part with any real estate you may own, the
preneed contract that you sign will be atfached io the
deed on the real estate and the deed will be recorded in
the clerk's office of the circuit court in the city or county
where the real estate is located.

If you pay for goods and services with personal property
other than cash or real estate, the preneed arranger, wili
declare in writing that the property will be placed in a
trust until the itme of your death and will give you
written information on all the terms, conditions, and
considerations surrounding the trust. The preneed arranger
will confirm in writing that he has received property.

You may decide not to transfer the title of the personal
property to the prenced arranger of your preneed
contract. In ¢his situation, you will have {o submit
information to the preneed arranger in writing that you
are giving him the property without a title, and describe
the property and where it will be kept until the time of
your death.

In either case, the written statements will be recorded
in the clerk’s office of the circuil court of the city or
county in which you live. The written staiement does not
have to be separate document.

GENERAL FUNDING INFORMATION

-~ If the prices of the goods and services are affecied by
inflation between now and my death, will the funding I
choose be adjusted accordingly?

There is a possibility that the funding may fail to keep
up with inflation. This could mean thai the funding you
choose could have imsufficient value o cover all expenses.

— What happens if my funding is not enough to cover the
full cost of these arrangemenis?

If the entire funeral or specific items in the agreement
are guaranieed by the preneed arranger, you family or
esiate will not have to pay any more for those items
provided thai you have paid the Grand Total in full and
all interesi earned is allowed to accumulate in your
account. However, if you have not paid the account in full
and have not allowed the interest to accumulate in the
account ; and any items increase in price, your family or
estate would be responsible for the extra amount if the
funds are not sufficient. In some situations where you pay
toward your funding with regular premiums rather than in
one lump sum, your account may not be enough at the
time of your death to cover everything.

— What happens to the extra money if my funding is more
than what is needed to pay for these arrangements?

Sometimes, as explained in the answer above, your
funding account may not have had the time o grow
sufficiently before your death to cover items which are
guaranteed in price to you, yet have increased in price for
the funeral home.

Semretimes After funeral expenses are paid, there may
be money left over. Because of the on-going risk that a
funeral home fakes in guaranteeing prices for you, the
funeral home may not be required to return this excess’
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money.

Some funding agreemenis and funeral homes, however,
require that extra money be returned to the estate or
family. Others do not. You should obtain information
concerning this in wrifing hefore signing the preneed
contract.

The answers to the following questions will depend upon
the terms and conditions of the individual’s funding and
preneed agreements. Please review your preneed coniract
and/or funding agreement for answers to these questions.

-~ What happens to my preneed contract if I change my
assignment from one funeral home to another?
{ Funeral home shall place answer here)

- What happens to my preneed contract if I change the
beneficiary of my funding or the use of my proceeds from
the funding.

If you make such changes, it could void your contract.
You should request specific information from the preneed
arranger and the funding arrangement.

— What will happen to my preneed contract if I fail to
make agreed to premium payments to my funding source?
( Funeral home shall place answer here)

-~ Do 1 get any money back if T surrender or cancel my
funding arrangements?
( Funeral home shall place answer here)

TRUST ACCOUNT

— If my money goes into a trust account, what information
will I receive about that account?

If you want yvour money to 2o inte a trust fund, the
trust agreement must furnish you with information about
the amount to be deposited into fhe account;, the name of
the trustee; information about what happens to the interest
your trust account will earn; and information about your
responsibitity to file and pay taxes on that interest.

I there are filing expenses connected with your trust
account, you will be notified as to what the expenses are
and whether you or the preneed arranger is the
responsible party for paying those.

— What happens to the interest earned by the trust?

¥ou shenld be aware that The interest earned by the
trust may be handled in differeni ways by different trust
arrangements. The interest may have to go back inio your
account if items on your contract are guaranteed. You
may bhe responsible for reporting that interest to the
Internal Revenue Service and paying taxes on it. You will
be responsible to pay any taxes on the interest earned
even if you cancel your trust account. Some trust accounts
cannot be cancelled.

There may be special fees deducted from your interest.
However, you may still be responsible for paying taxes on
the entire amount of interest earned before the fees were
deducted. Please ask your preneed arranger for a written
list of any fees so you will have a clear understanding
about them before you sign the contract.

— If T pay my trust in premium payments, what happens
if T die before the Grand Total of the funeral has heen
placed in trust?

( Funeral home shall place answer here)

EHFE INSURANCE POLHICY G6R ANNIHTY CONTRAGE

The folowine question appliceble to vour peliey will be
answered i writing: The answer wil depend upen the
terms and econditions of the individuals peliey anRdior
prenced contraet

I T die during the peried of time when my insurance
poliey orly gunrantees to pay baeck my premiums plus the
interest; will that amount be considered payment in ful
for my prenced eontraect?

Place answer herey

CLAIMS AGAINST THIS CONTRACT

— Can someone to whom I owe money make a claim
against the money, personal property, or real estate that I
have used to pay for this contract?

No. This money or property cannot be used to settle a
debt, a bankrupicy, or resolve a claim. These funds cannot
be garnished.

— Can the money or property be taxed?

No. Currently, interest earned on the money you deposit
in a trust, savings account, or the value of the property
you used for payment can be taxed but not the original
amount which you invested. Interest earned on annuities is
generally deferred until withdrawal.

GENERAL GOODS AND SERVICES

— If T choose goods and services that might not be
available at the time of my death, what is the provider
required to do?

The funeral home which you seleeted select is required
to furnish supplies and services that are similar in style
and equal in value and quality if what you choose is no
longer made or is not available at the time of your death.
Your representative or next-of-kin wilt have the right to
choose the supplies or services to he substituted. However,
if the substitute is more expensive than the item originally
selected by vou, your designee or next-of-kin would be
responsible for paying the difference. Under no
circumstances will the funeral establishment be allowed to
substitute lesser goods and services than the ones you
chose.
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If, before your death, the funeral home were to go goes
out of business or were is otherwise unable to fulfill their
obligation to you under the preneed contract, you have the
right to use the proceeds at the funeral home of your
choice.

If the inability to provide services does not become
apparent until the time of your death, the individual that
vou named as your designee could use the funds for
services at another funeral home,

— May I choose the exact itemn I want now and have the
funeral home store it until my death?

If the funeral home or supplier has a storage policy you
may ask for this service. If the funeral home or preneed
arranger agrees to store these items, the risk of loss or
damage shall be upon ihe funeral home during the storage
period.

For example, what would happen if you select a casket
which is instock at the time you make these arrangemenis
and the funeral home or supplier agrees to store it for
you in their warehouse and: (1) damage occurs, (2) the
funeral home or supplier goes out of business (3) the
funeral home or supplier is sold, etc? You need to be
assured in writing of protection in these types of
situations.

— What happens if I choose to have a unique service that
is not customary or routine in my community? Must the
funeral home comply with my wishes?

The funeral home which you have chosen io conduct
your service may be able to only provide certain types of
services. They may not be able to fulfili your request. If
there is a restriction on what they can provide, you will
be notified in writing before you sign the preneed
contract.

If the fuperal home agrees in writing before you sign
the contract to perform such services, the funeral home
shall provide you a written, itemized siatement of penalties
feest fees which you will be charged.

— Will the funeral home agree te transport my body to
another area for burial?

Again, the funeral home may have resirictions on the
distance they are willing to travel to conduct a burial If
restrictions apply, you will be notified in writing.

If the funeral home agrees in writing before you sign
the contract to honor your wishes, the funeral home shall
provide you a wriiten, itemized statement of any penalfies
(fees) which yvou will be charged.

— I may die and be buried in a city other than one where
the funeral home that I select for my goods and services
is located. Will the funeral home that I select under this
contract deliver my merchandise fo the city where I die

and am to be buried?

This is entirely up to the funeral home i¢ decide. If the
funeral home has restrictions on this, they will notify you
in writing. If they agree to ship merchandise to another
area for your fumeral, you will be notified before signing
this coniract of the pensites {feesy fees involved if they
can be determined and guaranteed af this fime.

However, the preneed confract arrangements and
funding may ke /s considered portable. This means that
they are usually available for transfer from one locality to
another. It is unusual for actual goods and merchandise (o
be transferred.

PRICING

— How will 1 know that the prices of items which [ select
are the same for everyone?

The funeral home maintains a general price list and a
casket and oufer burial container price list. Your preneed
arranger will give this to you before you begin talking
about arrangements. After your discussion is finished, you
will be given a copy of your prenced contract on which
charges will be listed. Charges will only be made for the
items you select. If there are any legal or other
requirements that mandate that you must buy any items
you did not specifically ask for, the preneed arranger wil
explain the reason for the charges to you in writing.

You may ask a funeral home te purchase certain items
or make special arrangements for you. If the funeral
home charges you for these services, you will receive an
explanation in writing. The charges to you for these
services may be higher than if you or your family
purchased them directly.

At the time of your death, yvou family or estate will be
given an ifemized statemeni which will list all of the
specific charges. This i a requiremeni of the Federal
Trade Commission. Although not required to do so, some
funeral homes may also choose te give you an itemized
statement when you make these arrangements.

— What is meant by guaranteed and nonguaranteed prices?

Some preneed arrangers may agree that ceriain prices
are guaranteed. Some may guarantee the price of the total
package. Other funeral homes may not guarantee any
prices.

Guaranteed prices are those that will not increase for
your family or estate at the time of your death. Basically,
this means that your funeral arrangement for those items
will be covered by and will not exceed your funding and
the interest it earns. Nonguaranteed prices are those
which might increase or decrease. The nonguaranieed
prices may be written in at the time of this contract with
you understanding that the price is an estimate only and
may increase or decrease. A settflement to that effect may
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have io be made with your family or representative after
your death.

— Can the preneed arranger and I negotiate a projected
charge for the nonguaranteed items based on the rate of
inflation?

It is emntirely up io the preneed arranger to inform you
of the funeral home policy in that regard.

CASKETS AND CONTAINERS

— Do I have to buy a vault or a confainer to surround the
casket in the grave?

In most areas of the country, state and local laws do
not require that you buy a container to surround the
casket in the grave. However, many cemeteries ask that
vou have such a container to support the earth above the
grave. Either a burial vault or a grave liner will satisfy if
such requirements exist,

— Is a casket required?

A casket is not required for direct cremation. If you
want to arrange a direct cremation, you may use an
unfinished wood box or an alternative container made of
heavy cardboard or composition materials. You may
choose a canvas pouch.

— Do certain cemeteries and crematoriums have special
requirements?

Particular cemeteries and crematoriums may have
policies requiring that certain goods and services be
purchased. If you decide not to purchase goods and
services reguired by a particular cemefery or
crematorium, you have the right to select another location
that has no such policy.

Embatmer EMBALMING
- Is Embelmer embalming always required?

Except in certain special cases, Embalmer embalming is
not required by law. Embelmer Embalming may he
necessary, however, if you select certain funeral
arrangements such as viewing or visitation with an open
casket. You do not have to pay for Embalmer embalming
you did not approve if you seleeted select arrangements
such as a direct cremation or immediate burial, If {he
funera! home must charge to conduct an Embalmer
embalming , your designee will be notified of the reasons
in writing,

ASSISTANCE

— This is all very confusing to me. May I pick someone
close to me to help with all of this? May this person also
work with the funeral home to ensure that my wishes as
‘written in the preneed contract are carried out?

You may designate in writing a person of your choice to
work with the funeral home and preneed arranger either
before or after your death to ensure that your wishes are
fulfilled, You must sign the statement and have it
notarized. The person that you designate must agree to
this in writing. Under the laws governing preneed
contracts, the individual whom you designate has final
authority at the time of your death.

- Where can I complain if I have a problem concerning
my preneed coniract, the preneed arranger, or the funeral
home?

You may direct your complaints or concerns to:

The Board of Funeral Directors and Embalmers
Department of Health Professions

6606 West Broad Street , 4tk Floor

Richmond, Virginia 23230-1717

Telephone Number (804) 662-994F 662-9907
Toll Free Number 1-800-533-1560

Fax: (804) 662-9943

VAR, Doc. No. RO5-76; Filed October 19, 1994, 2:22 nm.
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Title of Regulations: VR 320-61-04.
Program for Funeral Service.

Resident Trainee

Statutory Authority: §$ 54.1-2400, 54.1-2803 and 54.1-2817 of
the Code of Virginia.

Public Hearing Date: January 10, 1995 - 9:30 a.m.
Written comments may be submitied through January
13, 1985.
(See Calendar of Events section
for additienal information)

Basis: Section 54.1-2400 of the Code of Virginia provides
the statutory basis for promulgation of the regulations.
Section 54.1-2803 authorizes the board to establigh,
supervise, regulate and control, in accordance with the
law, programs for resident trainees.

Purpose: The proposed amendments provide new
definitions for clarification and ease of compliance, set the
maximum length of time an individual may be registered
as an apprentice, provide supervision of a registrant who
has completed the formal trainee program but has not yet
become licensed, and establish a reguirement for a final
report from the supervisor.

Through the amendments, the public’s health, safety and
welfare are better ensured by requiring that individuals
serving the public are qualified and licensed to do so or
are supervised directly by a licensed professional while
serving the public. The amendmenfs ensure more
consistent oversight of the apprentice who has completed
the formal program and clarify definitions for ease of
compliance by the licensee and the apprentice. These
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changes serve to protect the public as indicated in the
first sentence of this paragraph.

Substance: In addition to editorial changes to correct
grammar or formatting and numbering, amendments are
proposed in the following sections,

. § 1.1 adds a definition for direct supervision to
clarify that the licensed supervisor must be present
and in the same facility with the ({rainee.
“Supervision” is undefined in current regulation, but
has been interpreted by board policy as requiring the
supervisor’s presence in the same room with the
trainee. The proposed definition is less restrictive for
the licensee and frainee.

2. § L1 adds definitions for full-lime and parttime
school attendance to specify and clarify the number of
semester hours required for each.

3. § 1.1 adds a definition for fulltime work to specify
a schedule of 40 hours a week.

4, § 21 B adds an amendment to limil the maximum
allowable time that one may be registered as a
trainee to four years with an extension at the
discretion of the board.

5. § 2.4 clarifies the trainee work schedule to include
hours in addition to the minimum 40 hours a week.

6. § 2.18 deletes confusing and unnecessary language
in the selection of a new supervisor.

7. § 2.20 B restates in a new format the requirements
for partial reporting on a trainee formerly found in §§
2.23 and 2.24 of these regulations. In the new § 2.20
B, the proposed amendment is less burdensome by
extending the time by which a report must be
received by the board from five to 10 days.

8. § 2.20 C adds a requirement for the submittal of a
written final report to be certified by the trainee and
supervisors that they have each complied with
responsibilities of the trainee curriculum,

9. New § 221 amends the section fo specify that
failure to submit a training report could result in
disciplinary action against the frainee, supervisor and
establishment.

Issues:

A. Definitions: Current regulations lack clear definitions
of supervision, school attendance and fulltime work. While
the policy of the board has been (o interpret supervision
as presence in the same room with the trainee, there was
no enforceable and consistent standard for licensees.

reasonable definitions of
school attendance,” “part-time

Solution;
“supervision,”

Add clear,
“full-time

school aftendance” and “full-time work.” Make supervision
less resirictive than the current board interpretation by
requiring the presence of the supervisor in the facility
rather than in the same room. (See § 1.1)

B. Limitation on traineeship: Current regulations have no
limitation on the time a funeral service irainee may
remain in their traineeship. Existing provisions allow the
trainee to pursue “careers’ as apprentices and engage in
the scope of practice of the licensed fumeral professional
so long as they are supervised by a licensee. Some
apprentices compleie the formal apprenticeship program
buf remain ungualified for licensure since they are
supervised by a licensee. Some apprentices compleie the
formal apprenticeship program but remain unqualified for
licensure since they have not aitended mortfuary science
school or taken the national or siaie examinaiions.
Although there is a maximum allowable time for delaying
examinations, the only penalty is losing credit for past
formal apprenticeships. Some individuals simply reinstate
their apprenticeships and the cycle begins again. The
longer irainees remain in fthe facility, the less likely they
will be provided supervision and unlicensed activity may
result.

Solution: Place a limit of four years on the maximum
allowable time that one may be registered as a {irainee.
The prelicensure process involves an 18-monih
apprenficeship and a maximum of two years of schooling.
A four-year maximum would still allow the ftrainee six
months to apply and prepare for the exam. (See § 2.1 B)

C. Work schedule: Current regulations require the
trainee to work at least 40 hours each week aad io
receive training in all areas of funeral service. It may not
always he possible for all the reguired training to be
obtained 'in a 40-hour week. Moreover, the irainee or the
supervisor may wish io schedule more than 40 hours per
week.

Solution: Amend regulation on trainee work schedules to
allow flexibility for hours bevond the 40 hours each week
at the discretion of the supervisor. (See § 2.4)

D. Selection of supervisor: There is some confusion in
the current requirement aboui the selection of a new
supervisor and the resumption of iraining when tiraining is
interrupted.

Solution: Amend reguiation to clarify that the trainee has
the responsibility of obtaining a new supervisor and that
credit for training is resumed when approval of that
supervisor by the board has been obtained. (See §§ 2.i8
and 2.19)

E. Need for assurance of continued supervision; Trainees
who have completed the formal trainecship have ofien
remained regisiered with the funeral establishment with no
supervision provided. The consumer cannot be assured that
services are being provided by licensed personnel.
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Solutiori: Require a final report in the form of an
affigavit at the end of the 48-month registration period to
include validation by the registrant and the supervisor that
direct supervision was provided throughout. Also estabiish
in reguwation that failure fo report may result in
disciplinary actien by the board. (See §§ 2.20 B and 2.21)

F. Curriculum compliance: Current regulations require
no moniforing or oversight of the trainee curriculum, The
curriculum checklist is for informal use onty,

Solution: Require the trainee and supervisors to sign a
notarized affidavit that they have each complied with
responsibilifies to the trainee curriculum and require that
complefion and submittal of the trainee checklist be
mandatery. (See § 2.20.C)

Advantages for the Public: Current regulations allow
ingividuals to be registered indefinitely as apprentices and
continue to meet with families, embalm, and conduct
funeral services without a full license. The amendments to
the regulations would move the individual more
expediently toward licensure and ensure that the public
would have its funeral service needs met by licensed and
gualified staff at the funeral home. The amendments also
require that between the official end of the apprenticeship
program and final licensure, the apprentice who continues
to be registered with this board would be under the same
supervision of licensed staff that he had been when in the
apprenticeship program. Agaln, this would ensure the
public of profection in the area of services provided by an
unlicensed individual by ensuring that the unlicensed
individual is under direct supervision from licensed staff.

Disadvantages for the Publicc The amendments will not
impact the consumer in a negative manner.

Advantages for the Implementing Agency: The Board of
Funeral! Directors and Embalmers will gain oversight of
the registered apprentice who has completed the
apprenticeship program but nof yet sought licensure.
Clarification of definitions will enhance enforceability of
the requirements.

Disadvantages for the Implementing Agency: Additional
paperiracking will hbe required with the increased
oversight. There is a possibility that disciplinary cases may
increase slightly with the agency incurring the expense of
adjudication of these cases. However, this will require no
increase in licensure fees or staff. Present budget and
staff are equipped to absorb any exira responsibilities.

impact:
A. Numbers of Persons Affected:

187 registered trainees and approximately 250 licensed
supervisors will be affected. Trainees are currenily
registered at approximately 195 of the 488 licensed
establishments (several trainees serve more than one
establishment).

B. Projected Cost to Agency for Implementation and
Enforcement:

Printing and mailing regulations = $1,000;

Printing applications = $150;
Increased cost of adjudicating complaints = $5,000;
Total estimated cost = $6,150.

All funds of the board are derived from fees paid by
licensees, registrants and applicants. No fee increase is
proposed,

C. Projected Costs for Regulated Entities:

Funeral Establishments - Amended regulations clarify
that a funeral establishment which elects to hire a
trainee must supervise the trainee throughout the
registration period. Currently, the board iaterprets
supervision as presence in the same room with the
trainee. However, the proposed definition of
supervision is less restrictive and requires that the
supervisor be on site whenever the trainee is on duty.
Therefore, costs for new requirements on supervision
will be minimal or nonexistent.

Trainees - Proposed regulations require trainees io
complete their program within four years. There
should be no impact to trainees who qualify for and
receive licensure within that time period. Trainees
who have not completed requirements and who do not
qualify for an extension by the board will not be able
to perform the services of a trainee under supervision;
however, the individual can remain and perform
services that do no require a license. There is no cost
associated with this requirement.

D. Localities Affected:
There are no localities particularly affected.

Summary:

The proposed amendments to these regulations
provide new definttions for clarification and ease of
compliance, set the maximum length of time an
mdividual may be registered as a trainee, provide
supervision of a registrant who has completed the
formal ltrainee program but has not yet become
licensed, and establish a requirement for a final report
Jfrom the supervisor,

VR 320-01-04.
Service,

Resident Trainee Program for Funeral

PART L
GENERAL PROVISIONS.

Article 1.
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Definitions, Legal Base, Purpose, Applicability.
§ 1.1. Definitions.

The following words and terms, when used in these
regulations, shall have the following meanings, unless the
context clearly indicates otherwise:

“Applicant” means a person applying for registration by
the board.

“Board” means the Board of Funeral Directors and
Embalmers.

“Conduct” means to carry out and perform.

“Direct supervision” means that a licensed funeral
service professional Is present and on the premises of the
facility with the trainee.

“Fulltime school attendance” means that the individual
attending mortuary science school (s enrolled in 12 or
more semester hours of coursework per semester.

“Full-time work schedule” means that the resident
trainee works at least 40 hours per week.

“Part-time school attendance” means that the individual
aftending mortuary science school is enrolled in 11 or
fewer semester hours of coursework per semester.

“Registration” means the process of applving to the
board to seek approval to serve as a trainee or supervisor.

“Resident trainee” means a person who is preparing fo
be licensed for the practice of funeral services under the
direct supervision of a practitioner licensed by the board.

“Supervisor” means a licensed employee of the
establishment which is the training site. The employee is
licensed as an embalmer, funeral director, or funeral
service licensee and has agreed to supervise the training
program of the resident trainee and has been approved by
the board to provide supervision.

“Training site”’ means the licensed funeral establishment

which has agreed to serve as the location for residenti
training and has been approved by the board for the
training.

§ 13 Legal base:

Section 5412817 of the Code of Virginia deseribes the
responsibitity of the Beard of Funersl Direeters and

§ 13- 1.2 Purpose.

These regulations establish the standards for
qualifications, training and practice of persons as resident

trainees; sites of fraining; and supervisors of training in
the Commonwealth of Virginia.

§ 4 1.3. Applicability.

Individuals and establishments subject to these
regulations are (i) funeral service resident trainees; (ii)
licensed funeral homes serving as training sites;, and (iii)
funeral service licensees, funeral directors, and embalmers
serving as training supervisors.

Article 2,
Fees.

§ +5- 1.4 Initial fees.

The following fees shall be paid as applicable for
registration:

1. Funeral service resident irainee registration ... $25
2. Resumption of traineeship after interruption ... $10
§ +6- 1.5 Renewal fee.

The following annual fee shall be paid for registration
renewak

Resident {rainee regisiration renewal
§ % 1.6. Reinstatement fee.
The following reinstatement fee shall be paid in addition

to annual renewal fees for reinstatement of an expired
registration up to three years following expiration:

Resident {rainee registration reinstatement .......... $10
Article 3.
Other Fees.
§ L8 other fees: 1.7 Duplicates.
A- Duplieates:
Duplicate irainee registration .............. AU, $25
B- Other:

§ 1.8, Additional fee information.
+ A. There shall be a fee of $25 for returned checks.
2- B. Fees shall not be refunded once submitied.

Article 3 4
Renewals.

§ 1.9, Expiration date.

A, The resident {rainee regisiration shall expire on
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January 31 of each calendar year.

B. A person who fails to renew a registration by the
expiration daie shall be deemed to have an invalid
registration.

C. No credit will be allowed for a traineeship period
served under an expired registration.

§ 1.19. Renewal of registration.

A person who desires to renew his registration for the
next year shall not later than the expiration date:

1. Return the renewal nofice:
2. Submit the applicable fee; and

3. Notity the board of any changes in name, address,
employment, or supervisor.

§ L.11. Reinstatement of expired registration.

The board may consider reinstatement of an expired
regisiration for up to three years following expiration. A
written application request for reinstatement shall be
submitted to the board and shall include payment of all
applicable delinguent renewal fees prescribed in § 6 /.5
plus the additional reinstatement fee prescribed in § ++
i6.

§ 1.12. Reapplication for registration.

When a registration is not reinstated within three years
of its expiration date, an applicant for registration shall
restart the training program and reapply for traineeship.

PART IL
TRAINEE PROGRAM REQUIREMENTS.

Article 1,
Training Program: General.

§ 2.1. Resident training.

November 1 1990; the 4. The trainee program shall
consist of at least 18 months of resident training.

B An ndividual may hold an aclive (traineeship
registration for a maximum of 48 months from the date
of initinl registration for the traineeship program. The
board, in its discretion, may grant an extension of the
traineeship registration.

$ &2 . A resident trainee shall not attend school full
time while serving his traineeship (see § 1.1} .

§ 23 22 Number of trainees limited.

When more than two (rainees are requested by a

licensed funeral establishment, not more than fwo trainees
will be registered per licensed supervisor at any time.

§ 24, 2.3. Approval of funeral training,
The approval shall apply to and be valid only to:
1. The resident trainee;

2. The licensed person(s) under whom the training is
to be given; and

3. The funeral service establishment(s) named in the
approval statement.

§ &b 24. Trainee work schedute,

Every resident trainee shall be assigned a work schedule
of at least 40 hours each week in order i{o obtain credit
for such training. The trainee shall be reguired te serve
weekday; evening, and weekend shifls (o receive training
in alt areas of funeral service. Additional and further
hours may be at the discretion of the supervisor or may
be a requirement of the facility.

Article 2.
Resident Trainees: Requirements and Application
Process for Registration.

§ 26: 2.5 Resident trainee requirements.

To be approved for registration as a resident trainee, a
person shall:

1. Be a pgraduate of an accredited high school or the
equivalent;

2. Obtain a supervisor approved by the hoard to
provide iraining;

3. Have not been convicted of a felony. The board, in
its discretion, may approve an individual convicted of
a felony if he has been pardoned or has had his civil
rights restored.

§ 2% 2.6. Trainee application package.

Every qualified person seeking regisiration with the
board as a trainee under the Program for Training of
Resident Trainees shall submit an application package
which shall include:

1. Completed and signed application;
2. Fee prescribed in § &5 1.4 ;

3. Additional documentation as may be required by
the board to determine eligibility of the applicant.

§ 28: 2.7 Submission of incomplete application package;
exception.
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All required parts of the application package shall be
gubmitted at the same time. An incomplete package will
be returned to the applicant.

Exception: Some schools require that certified franscripis
be sent directly to the licensing authority. That policy is
acceptable to the board. National examination scores
where applicable will also bhe accepted from the examining
authority.

§ 28 28 Resumption-of-traineeship application.

When a traineeship is interrupted by the trainee , the
trainee shall submit a resumption-of-traineeship application
to the board prior to resuming his traineeship.

Article 3.
Establishment Application Requirements.

§ 238 2.9 Training sites.

Funeral training shaill be given at the main office of the
licensed funeral service establishment approved for
training or at any branch of such establishment that
complies with the provisions of these regulations and is
approved by the board as a training site.

§ &t 2.10. Qualifications of training site.

The board shall approve only an establishment or {wo
combined establishments fo serve as the training site(s)
which:

1. Have a full and unrestricted Virginia license:

2. Have complied in all respects with the provisions of
the regulations of the Board of Funeral Directors and
Embalmers; and

3. Have 35 or more funerals and 35 or more bodies
for embalming per calendar year for each person to
be trained. This total must be maintained throughout
the period of training.

§ 2% 2.1/ Approval of training site.

An individual, firm, or corporation owning or operating
any funeral service establishment shall apply to and be
approved by the board prior to permitfing funeral training
to be given or conducted in the establishment.

§ 233 212 Establishment application package.

Every qualified establishment or combined
establishmenis seeking approval as a training site(s) shall
submit an application package which shall include:

1. Completed and signed application; and

2. Additional documentation as may be required by
the board to determine eligibility of the establishment,

Article 4,
Supervisor Application Requirements.

§ 234 213 Training supervision.

Training shall be conducted under the direct supervision
of a licensee(s) approved hy the board.

§ 215 274 Qualifications of supervisor.
The board shall approve only funeral service licensees,
licensed funeral directors, or licensed embalmers to give

funeral {raining who:

1. Have a full and unrestricied Virginia funeral

license;

2. Have complied in all respects with the provisions of
the regulations of the Board of Funerat Directors and
Embalmers; and

3. Are employed full time in the establishment where
training occurs.

§ 2:36: 2.75. Supervisor approval.

An individual shall apply to and be approved by the
board prior to serving as a supervisor.

§ 2% 2.16. Supervisor application package.

Every qualified person seeking approval of the board as
a supervisor shall submit an application package which
shall include:

1. Completed and signed application; and

2. Additional documentation as may be required by
the board to determine eligibility of the applicant.

§ 218 217, Curriculum compliance.

An approved supervisor shall comply with and shall
provide supervision and iraining as prescribed by these
regulations.

Article 5.
Program Requirements.

§ 239 215, Selection of new supervisor.

If the program is interrupted beeause the appreved
supervisor is uneble te serve , the trainee shall obtain a
new supervisor.

§ 2:20: 2.79. Resumption of training.

Credit for training shall resume when a new supervisor
is obtained by Hhe trainee and approved by the hoard.

Article 6.
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Reporting Requirements.

221 2.20. Report to the board
partial report; final report .

© six-month report;

A. The trainee, the supervisor(s), and the establishment
shall submit a written report to the board at the ‘end of
every six months of training. The repori shall:

1. Verify that the trainee has actually served in the
required capacity during the preceding six months;
and

2, Be received in the board office no later than 10
days following the end of the six-month period. A late
report automatically will have credit deducted in two
week increments from the completed training time.

B. If the training program s ferminated or interrupted
prior to completion of a six-month period, the trainee and
the supervisor shall submit a partial report to the board.
The partial report shall provide the amount of iime
served and the dates since the last reporting period.
Credit for partial reports shall be given in increments of
one month,

Written explanation of the causes of program
termination or interruption shall be provided by the
trainee and the supervisor.

Partial reports shall be received in the board office no
later than 10 days after the interruption or termination of
the trainee program. Credit may be deducted for late
reports.

C. The trainee, the supervisons) and the establishment
manager shall submit written final reports to the board at
the end of the apprenticeship period as follows:

1. A Final Trainee Reporf, which cerlifies that the
trarnee has conducted 25 funerals and 25 embalmings,
shall be submitited.

2. A ftrainee, his supervisor and the establishment
manager shall submit a notarized affidavit to the
board at the end of the trainee program that full
compliance has been met With the trainee curriculum,

3. A trainee shall subnut a completed checklist
showing a chronological history of training fo the
board at the end of the trainee program.

All Jinal reports shall be received in the bourd office no
later than 10 days after the completion of the fraineeship.
Late reports may resull in additional time being added to
the traineeship.

§ 222 221 Failure to submit training report.

If the trainee, supervisor, or establishment manager fails
to submit the reports required in § 22+ 2.20 , the trainee

shall forfeit all credit for training sinee the last repewt
sade: or disciplinary action may be laken against the
trainee, supervisor and establishment manager. The board
may waive such forfeiture.

§ 2:23. Terminnted or imerrupted training:

E&e&m&mgpregmm:stemm%e&arm%em&ﬁe&

& Al pertinl progress repesls fo the date of
b: Written explanction of the ecauses of program
" terminationtintercaption:
explaration of the ceuses of program
§ 224 Credit for partinl reperty

Credit for partsl repords shalt esly be given im
tnerements of one month:

PART IIi.
TRAINING PROGRAM: FUNERAL SUPERVISORY’
RESPONSIBILITIES.

Article 1.
Regulations and Forms.

§ 3.1. Regulations.
The supervisor shall provide the itrainee with regulations

or sections of regulations relating to the funeral industry
as follows:

1. Regulations of the Board of Funeral Directors and
Embalmers;

2. Preneed regulations of
Directors and Embalmers;

the Board of Funeral

3. Virginia
governing:

Department of Health regulations

a. Vital statistics reporting;

b. Responsibilities of the medical examiner;
. Cremations and burial at seg;

. Disinterments and reinierments;

. Shipping bodies fo another country;

Vol. 11, Issue 4

Monday, Noverber 14, 1994

435



Propesed Regulations

f. Shipping bodies by public transport; and
g. Filing of death certificates;

4. Occupational Safety and Health Adminisiration
(OSHA) regulations;

5 Regulations governing the f{iling of Veteran's
Administration and Social Security claims;

6. Federal Trade Commission’s Funeral Rule on

funeral industry practices.
§ 3.2. Forms.

The supervisor shall provide the trainee with copies of
and explanations for the use of:

1. General price list;
2. Itemized statement of funeral goods and services;
3. Casket price list;
4. Quter burial container price list; and
5. Preneed contract,
§ 3.3. Forms completion.

The supervisor shall instruct the trainee in how to
complete, and allow the trainee to complete, final forms
for business as follows:

1. Itemized statements of funeral goods and services;
2. Preneed contracts;
. Death certificates;
. Veteran and Social Security Administration forms;
5. Cremation forms; and
6. Vital statistic reports.
§ 3.4. Preneed funding forms.

The supervisor shall insiruct the trainee on the
requirements and use of forms used by funding companies
for the investment of preneed funds.

Article 2,
Knowledge of the Community and Others.

§ 3.5. Community resources.

The supervisor shall provide the trainee with & list of
the folewinz and & contact persen whom the faneral
heme uses 85 & reseuree at each pleee. with a contact at
each of the following:

. Area hospiials;

. Area nursing homes,

. Regional medical examiner;
. City or county morgue;

. Police department;

6. Cemeteries and crematoriums; and
7. Churches, mosques, synagogues.
§ 3.6.. Community funeral customs.

The supervisor shail instruct the trainee on fhe funeral
customs of the following:

1. Nationalities served by the funeral home;
2, Religious rites;

3. Fraternal rites; and

4, Military rites.

- Article 3.
Merchandising.

§ 3.7. Merchandising.
The supervisor shall insiruct the trainee on:
1. The features and prices of merchandise offered by
the establishment, both special order and in-Stock

merchandise;

2. How to display merchandise and stock the selection
room;

3. How to complete information cards to be displayed
on caskets; and

4. How to order merchandise.

Article 4.
Initial Arrangements and Meeting with the Family.

& 3.8. Initial contact.

The supervisor shall allow the irainee to observe and
then conduct the following:

1. Taking a deéth call;

2. Removing a body and transporting it to the funeral
home;

3. Placing the body in the preparation or holding
roont;
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4. Obtaining permission for embalming;
5. Documenting verbal permission for embalming; and

6. Documenting the reason for proceeding with an
embalming when the next-of-kin cannot be contacted.

& 3.9. Confidentiality and dignity.

The supervisor shall instruct the trainee in the meaning
of, and ensure that the trainee adheres to, the funeral
home policy for:

1. Honoring the confidentiality of every family and
family member; and

2. Honoring the dignity of the dead and the families
of the dead at all times.

§ 3.10. Initial arrangements.

The supervisor shall allow the irainee to observe
then to practice with the supervisor the following:

and

1. Giving prices over the telephone;

2. The required time to offer the general price
casket price list, outer burial container price list,
presenting the itemized statement of funeral goods
services to the family;

list,
and
and

3. Meeting with the family and discussing prices
disclosures;

and

4, Taking vital statistics information;

5. Taking information for obituary notices and filing
the notices with the newspaper;

6. Showing the family the merchandise in the selection
TOOM;

7. Making cash advance arrangements with a third
party; and

8. Arranging with and completing the paperwork for
cremations and cemetery burials.

§ 3.11. Meeting with the family.

With the supervisor present and in the same room, the
supervisor shall allow the trainee to:

1. Meet with families to discuss prices, disclosures,
and making arrangements for at need services;

2. Complete itemized statements of funeral goods and
services for presentation to the families;

3. Complete preneed arrangements with families;

4. Explain the features and prices of merchandise to
families; and

5. Assist families in choosing at need substitute
merchandise when merchandise that is chosen during
a preneed arrangement is not available at need.

Article b,
The Service,

§ 3.12. Disposition.

The supervisor shall allow the trainee to observe and

then conduct the following arrangement for disposition of
the body.

1. Making cemetery and crematory arrangements;
2. Taking a body to the crematorium; and
3. Disposing of cremains as requested by the family.

§ 3.13. Services.

The supervisor shall allow the trainee to ohserve and
then conduct with the supervisor present, the following
arrangerments:

1. Visitation/viewing;
2. Chapel, church, and graveside services;

. Services for disposition of cremains;

. Funeral processions;

. Multiple services taking place simultaneously;
. Direct cremations;

. Immediate burials;

8. Receiving hodies from another funeral home;
9. Shipping bodies to another funeral home; and
10. Preparing information sheet on services

receptionist to use in answering questions for
public.

for
the

PART 1V.
RESPONSIBILITIES OF EMBALMING SUPERVISOR.

Article 1.
Preparation Room.

§ 4.1. Preparation room.

The supervisor shall instruct the irainee

following:

on the
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1. Stocking the preparaticn room to meet compliance
with regulations;

2. Purpose and use of protective clothing and gear
during the preparation of a body;

3. Cleanliness, disinfection, and sanitation requirements
for the preparation room,

4. Hazardous and infectious waste management; and
5. Cleaning and sterilizing reusable instruments.

Article 2.

The Embalming.
§ 4.2. Embaiming: general.
shall the trainee on the

The supervisor instruct

foliowing:
1. Use and purpose of the embalming instruments;
2. Use and purpose of the embalming fiuids; and
3. Use and purpose of the embalming report.

§ 4.3. Embalming,

The supervisor shall allow the trainee to observe, and
then conduct with the supervisor present and in the same
room, the following:

1. External disinfection of bodies;

2. Cleaning bodies after the embalming;

3. Using precautions in an embalming of bodies
harboring an infectious disease;

4, Preparing bodies with tissue gas;

5, Setting the features on bodies;

. Using restorative techniques on damaged bodies;

. Using cosmetology on bodies;

8. Clothing bodies;

9, Casketing bodies; and
10. Embalming bodies.

§ 4.4. Embalming reports.

The supervisor shall have the trainee observe and then
complete embalming reports.

PART V.
THE TRAINEE'S RESPONSIBILITIES.

Article 1.
Regulations and Forms.

§ 5.1. Regulatory agencies.

The trainee shall be able to list the state and federal
agencies that regulaie the funeral industry and be able to
describe the roles and functions of each agency as it
relates to the funeral industry.

§ 5.2. Regulations.

The trainee shall be knowledgeable of the contents of
the regulations prescribed in § 3.1 and be able to explain
to the supervisor and the board those regulations and how
they apply to the funeral industry.

§ 5.3. Forms.

The trainee shall complete the forms prescribed in § 3.3
and be able to explain to the supervisor and the board the
use and content requirements of the forms.

§ 5.4. Preneed,

The trainee shall be able to explain to the supervisor
and the board preneed funding requirements,

Article 2.
Knowledge of the Community and Oihers.

§ 5.5. Communily resources.

The trainee shall contact at a time of need the funeral
home’s resource person at each of the facilities prescribed
in § 35 and make arrangemenis as pertinent for
transporting, removing, services, or disposition of the dead.

§ 5.6. Funeral customs.

The trainee shall be knowledgeable of and bhe able fo
explain to the supervisor and the board the funeral
customs prescribed in § 3.6.

Article 3.
Merchandising.

§ 5.7. Merchandising.
The trainee shall:

1. Display merchandise and learn to stock the

selection room;
to be

2. Prepare pricing and information cards

displayed on the caskets;

3. Be able to explain to the supervisor the features
and prices of merchandise; and

4, Place an order for merchandise.
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Article 4,
Initial Arrangements and Meeting with the Family.

§ 5.8. Initial coniact.

The trainee shall conduct the activities prescribed in §
3.8 under the supervision of the supervisor.

§ 5.0. Meeting with the family.

The tfrainee shall conduct arrangements with families in
the presence of and in the same room with the supervisor
as prescribed in §§ 3.10 and 3.11.

Article 5.
The Service,

§ 5.10. Disposition and services.

The trainee shall plan and conduct 25 funerals during
the traineeship as prescribed in §§ 3.12 and 3.13.

Article 6.
Embalming.

§ 5.11. Embalming.

The trainee shall conduct 25 embalmings in the rcom

with and under the supervision of the embalming
supervisor. The trainee will conduct all procedures
prescribed in § 4.3.

§ 5.12, Embalming preparation.

The trainee shall have a knowledge of and be able {o
explain to the supervisor and the board the purpose and
procedures as prescribed in §§ 4.1 and 4.2.

§ 5.13. Embalming reports.

The trainee shall complete embalming reports on the 25
embalmings the trainee conducts.

PART VL
REFUSAL, SUSPENSION, REVOCATION, AND
DISCIPLINARY ACTION.

§ 6.1. Disciplinary action.

The hoard may refuse to issue or renew a license,
registration, or approval (o any applicanf; and may
suspend for a stated period of time or indefinitely, or
revoke any license, registration, or approval, or reprimand
any person, or place his license or registration on
probation with such terms and conditions and for such
time as it may designate or impose a monetary penalty
for failure to comply with the regulations of the training
program or the Regulations of the Board of Funeral
Directors and Embalmers.

NOTICE: The forms used in administering the Resident
Trainee Program for Funeral Service regulations are not
being published due to the large number, however, the
name of each form is listed helow. The forms are
available for public inspection at the Board of Funeral
Directors and Embalmers, 6606 West Broad Street, 4th
Floor, Richmend, Virginia, or at the Office of the
Registrar of Regulations, General Assembly Building, 910
Capitol Street, 2nd Floor, Roem 262, Richmoend, Virginia.

Application for Apprenticeship

Application for Apprenticeship Supervisor

General Information for All Trainees, DHP (revised 11/93)
Resident Trainee Report, DHP-14-004 (revised 11/93)
Certification of Embaimings, DHP-14-005 (revised 11/83)
Certification of Funerals, DHP-14-006 (revised 11/93)

Training Program
Responsibilities

Funeral

Service Supervisor’s

Training Program - Trainee Responsibilities

YAR. Doc. No. R85-7T, Filed October 19, 1994, 2:22 pm.
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For information concerning Final Regulations, see information page.

regulations.

Symbol Key
Roman iype indicaies existing text of regulations. Malic {ype indicates new text. Language which has been siricken
indicates text to be deleted. [Bracketed language] indicates a subsiantial change from the proposed text of the

DEPARTMENT OF CRIMINAL JUSTICE SERVICES
(CRIMINAL JUSTICE SERVICES BOARD)
Crime Prevention

Title of VR  240-04-4.

Specialists.

Regulation:

Statutory Authority: §§ 9-170, 9-173.14 and 9-173.15 of the
Code of Virginia.

Effective Date: December 14, 1994,

Summary:

The Crime Prevention Specialist Regulations provide
guidance on minimum qualifications required for a
law-enforcement officer fo be designated a crime
prevention specialist by the Department of Criminal
Justice Services.

The duty of a crime prevention specialist Is to provide
information and assistance to citizens, businesses and

organizations concerning personal safety, security of
property, Neighborhood and Business Watch, employee
security and other malters relating to reduction of
criminal opportunity.

Designation of staff for certification as a crime
prevention specialist is done at the discretion of the
chief law-enforcement officer. No agency is mandated
to designate staff as crime prevention specialists, and
activities performed by crime prevention specialists
may be performed by persons who are not so
designated.

The regulations establish minimal [training and
experience standards for certification, and are
applicable o sworn and unsworn employees of
law-enforcement agencies, including auxiliary officers.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
ageitcy’s regponse may be obtained from the promulgating
agency or viewed at the office of the Regisirar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Paula Scott-Dehetre, Regulatory Coordinator,
Depariment of Criminal Justice Services, 805 East Broad
Street,- Richmond, VA 23219, telephone (804) 786-8730.
There may be a charge for copies.

VR 240-04-4. Crime Prevention Specialists.

§ 1. Definitions.

The following words and terms, when used in fhese
regulations, shall have the following meaning, unless the
context clearly indicates otherwise.

means any chief of police,
local or state

“Agency adminisirator”
sheriff, or any - agency head of a
law-enforcement agency.

“Crime prevention services” means providing for the
anticipation, recognifion, and appraisal of a crime risk and
the Initiation of an activity to remove or reduce the
opportunity for crime,

“Department” means the 'Department of Criminal Justice
Services.

“Employee” means any sworn or civilian individual | ,
including auxiliaries, 1 emploved by a local or slate
law-enforcement agency.

“General law-enforcement instructor” means an
individual who has complied with all of the applicable
standards for certification or recertification, whichever
applies, conlained in VR 240-01-12 (§ 1), and is eligible to
instruct, teach or lecture approved or mandated iraining.

“Law-enforcement agency” means any government
agency or Identifiable subunit which has as its principal
duty or dufies the prevention, detection, and investigation
of crime; the apprehension, detection, and prosecution of
alleged offenders.

§ 2. Duties of a crime prevention specialist.
The duties of a crime prevention specialist are:

1. To provide citizens within his jurisdiction
information concerning personal safety and the
security of property, and other matters relating fo the
reduction of criminal opportunity. :

2. To provide business establishments within his
jurisdiction Iinformation concerning business and
employee security, and other matters relating to the
reduction of criminal activily.

3. To provide citizens and businesses within his
jurisdiction assistance in forming and maintaining
neighborhood and business walch groups and other
commumnity-based crime prevention programs.

4. To provide assistance lo other units of government
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within his jurisdiction in developing plans and
procedures related to the reduction of criminal
activity within government and the community.

5. To promote the reduction and prevention of crime
within his furisdictioni and the Commonwealth.

§ 3. Eligibility.

A, Any emplovee of a local or state law-enforcement
agency [ , or auxiliary officer or deputy, | is eligible {o be
trained and certified as a crime prevention specialist.

B. The agency administrator of any local or state
law-enforcement agency may designate one or more
employees in his department or office to be frained and
certified as a crime prevention specialist, Applicants for
recertification shall be recommended by agency
administrator or his designee. Application shall be made
on the Crime Prevention Specialist Certification Application
- Form A

C. These regulations do not lmit or prohibit the chief
executive of any local or state law-enforcement agency
from assigning personnel fo crime prevention fasks wiho
are not certified as crime prevention specialists.

§ 4. Crime prevention specialist certification requirements.

. A, The following requirements must be met fo be
certified as a crime prevention specialist. The applicant
shall have:

1. Been certified as a general Ilaw-enforcement
instructor within the past five years, or successfuily
completed a comparable instrucfor development course
approved by the department,
2. Received 40 hours of approved introductory crime
prevention training. Completion of the following
compulsory minimum training topics Is required for
designation as a crime prevention specialist:

a. Theory and Practice of Crime Prevention

b. Neighborhood Waich

¢. Home and Business Securify

d. Security Liability

e. Security Hardware (locks, lighting, and alarms)

I. Personal Safety

g Crime Analysis
3. Received 80 hours of additional crime prevention
fraining within the past five years of the date of

application. This additional training must address at
least two of any of the following topics:

. Crime Prevention Through Environmental Design
. Community Crime Prevention Planning
. Advanced Data Collection and Analysis
. School Safety and Security
. Security Lighting
Computer Security
. Managing Volunteers
h.

Grant and Proposal Writing

i. Legisiation, Ordinance and

Development

Regulation

J. Prevention of Youth Violence

k. Prevention of Family Violence

I Drug Abuse Prevention

m. Public Speaking

n. Media Relations

0. Other topics approved by the department

4. At least three years experience in a criminal justice
agency.

5. At least one vear experience, within the past five
years of the date of application, in providing crime

prevention services. Such experience shall have
included:
a. [ Developed and mainfained Developing and

maintaining ]
groups.

Neighborhood or Business Walch

b. [ Gendueted Conducting | security assessmenits of
homes and businesses.

¢, { Making ] public presentations on home or
business security and personal safety.

d. [ Distributed Distributing 1 crime prevention
information to the public.

€. Other experience approved by the department.

B. The department retains the right to waive all or part
of the prescribed training requirements when relevant
crime prevention certifications awarded by recognized
criminal justice or securify organizations or by other stafe
criminal justice agencies are provided.

Crime prevention specialist certificalions awarded by
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organizations or other states will be reviewed on a
case-by-case basis.

§ 5. Recertification.

A. Recertification is,required every three years.

B. Applicants for recertification shall be recommended

by the agency administrator or his designee. Application
shall be made on the C(rime Prevention Specialist
Recertification Application - Form B.

C. Applicanls for recertification must complete 40 hours
of additional crime prevention training since inifial
designation as a crime prevention specialist. This
additional training must address at least one of the
following topics:

1. Crime Prevenfion Through Environmental Design

2. Communify Crime Prevention Planning

3. Advanced Data Collection and Analysis

4. School Safety and Security

5. Security Lighting

6. Computer Security

7. Managing Volunfeers

8. Grant and Proposal Writing

9. Legislation, Ordinance and Regulation Development

10. Prevention of Youth Violence
11. Prevention of Family Violence
12, Drug Abuse Prevention
13. Public Speaking
14, Media Relations
15. Other topics approved by the department

D. Individuals whose certification expires shall comply
with the requirements set forth in § 4 and meet any
certification requirements in effect at that time.

E. The department retains the right to grant an
extension of the recertification time Iimit and
requirements under the following conditions:

1. IHlipess or injury
2. Military service

3. Special duty required and performed in the public

interest

4, Leave without pay or suspension pending
investigation or adjudication of a crime

5. Any other reason documented by the agency

administrator

F. Requests for extensions of the time limit must be
requested prior fo certification expiration.

VAR, Doc. No. R95-82; Filed Cctober 26, 1994, 12:05 p.m.

FORM A
CRIME PREVENTION SPECIALIST
CERTIFICATION APPLICATION

Department of Criminal Justice Services

Applicant’s Name:

Employing Agency;

Address:

Recommended by:

<t

Telegh Date:

A. Have you been certified by DCIS 25 a Geperal Law Enforcement Instructor within the past
five {5) years?

YES

NO

If you answered *NO" to question A, have you compisted a comperable instructor developmens coursa?

YES NO IT YES, list type of course, dates of arendance, and who provided waining.

B. Have you completed forty (4C) bours of intreductory crime prevention training?

YES NO H YES, whea and where did you complete your training:

Training provided by:

€. Have you received cighly (40) hours of additional crime prevention training in the past five
(5} years?

YES NQ If YES, please provade the foliowing information:

Dales Houry Training provided by
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. Do you bave at least three years (3) of experience working in a criminai justice agency?
YES NO IF YES, please list expenence:

Dates Apgency

E. Do you have at least one (1) year of experience, within the past five (5} years, in providing crime prevention
services?

YES NO

Do you possess a crime prevention related designation from a pationally recoguized orgamization or from another
state?

m

YES NO If YES, please provide the foilowing:

Designetion name:

Designating organization or state:

Date 1ssned:

PLEASE ATTACH DOCUMENTATION FOR ALL COMPLETED TRAINING
TO THIS APPLICATION AND RETURN TO:

Virginia Crime Prevention Center
Department of Criminal Justice Services
805 East Broad Street
Richmond, VA 23219

{804Y786-8467

FORM B
CRIME PREVENTION SPECIALIST
RECERTIFICATION APPLICATION

Department of Criminal Justice Services

ppli 's Name;

Employing Agency:

Address:
R ded by:
Teleph Daza:

Employer at time of initial certification:

Date of futial certification:

A. Have you received forty (40) hours of additional erime prevention training siace initial certification as a Crime
Preveation Specialist or within the past three (3) years?

YES NO If YES, pleasc provide the following informatioa:

Dates Hours Triming provided by

B. Are you requesting an extension of the time Limit before the Crime Prevention Specialist cerutication expires?

YES NO If YES, please justify the exteasion request.

suolje[nday [eulg
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VIRGINIA EMPLOYMENT COMMISSION

Tifle of Regulation: YR 300-01-1. Definitions and General
Provisiens.

Statutory Authority: §,60.2-111 of the Code of Virginia.

Effective Date; December 14, 1994,

Summary:

The amendment to Regulations and General Rules
Affecting Unemployment Compensafion, VR 300-01-1,
adds new definitions to those already present in the
regulation, and amends language in certain existing
definitions.

These added definitions codify current praclice, setting
forth ne additional rights or responsibilities under the
agency’s regulations.

The amendment alsc makes permanent the 1953
emergency amendmenis fo the agency’s Public
Participation Guidelines. These amendments provide
that the VEC shall receive and respond fo all petitions
for regulatory amendment, and shall seek the
participation of its Stale Advisory Board in meefings
of the agency’s Regulatory Review Commitiee.

No substantive changes were made fo this regulation
since it was published in its proposed form.

Summary of Public Comment and Agency Response; A
summary of comments made by the public and the
agency's response may he obtained from the promulgating
agency or viewed at the office of the Regisirar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Michael P. Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Sireet, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies.

VR 300-01-1. Definitions and General Provisions.
§ 1. Definitions.

The following words and terms, when used in {hese
regulations, shall have the following meanings unless the
context clearly indicates otherwise:

“Act” means the Virginia Unemployment Compensation
Act as set out in Title 60.2 (§ 60.2-100 et seq.) of the Code
of Virginia.

“Additional claim” means a claim for unemployment
compensation benefits filed within an existing benefit year
by a claimant who has had an intervening period of
employment since filing a prior claim.

“Agent state” means any state in which an individual
files a claim for benefits from another state.

“Agency” means any officer, board, commission or other

authority charged with the adminisiration of the
unemployment compensation law of a participafing
jurisdiction.

“Area of high unemplovment” means that geographic
area of Virginia , including all cities and counties served
by a particular full-service unemployment insurance office
, where the average unemployment rate as determined by
the commission has been 100, or more during the first
four of the last five completed calendar quarters. A
fullservice unemployment insurance office is any office
offering tax, benefits and adjudicatory services.

“Benefits” means the compensation payable to an
individual, with respect to his unemploymeni, under the
unemployment insurance law of any state or under any
federal program in which such compensation i5 payable in
accordance with applicable state law.

“Cash value of remuneration” means with feﬁﬁe&t

we%ke%madé&ﬂeﬂm%mheﬁef%%e%t—}%&ﬂ&
deduction from) mmerey wages; the walue agreed upsn
eptering into the contraet of hire or as mutually agreed
thereafter: the value of rent, housing, lodging, board, or
any ofher payvment in kind, in addition to or in lieu of
money wages, as agreed upon by the employing unit and
the worker at the time of enfering imfo the coniract of
hire or thereafter, If there is no such agreement, the
value thereof shall be an amount equal to a fair estimate
of what -the worker would, according to his custom and
siation, pay for similar goods, services, or accommedations
in the same community at premises other than those
provided by the employing unit.

“Combined-wage claimant” means a claimant who has
covered wages under the unemployment compensation law
of more than cne state and who has filed a claim under
the Interstate Arrangement for Combining Empioyment
and Wages.

“Commission” means the Virginia Employment
Commission as defired in § 60.2-108 of ihe Code of
Virginia.

“Continded claim” means a request for the payvmeni of
unemployment compensation benefits which is made after
the filing of an initial claim.

“Initial clalim” means any new, additional, or reopened
claim for unemployment compensation benefits.

“In-person hearing"” means a hearing where the parties,
witnesses and representatives personaily appear before the
appeals examiner or speclal examiner,
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“Inferstate  Benefit Payment Plan” means the plan
approved by the Interstate Conference of Employment
Security Agencies under which benefits shall be payable to
unemployed individuals absent from the state (or states) in
which benefit credits have been accumulated.

“Interstate claimant” means an individual who claims
benefits under the unemployment insurance law of one or
more liable states through the facilities of an agent state.
The term “interstafe claimant” shall not include any
individual who customarily commutes from a residence in
an agent state to work in a liable state unless the
commission finds that this exclusion would create undue
hardship on such claimants in specified areas.

“Interested jurisdiction” means any participating
jurisdiction to which an election submitted under
regaten VR 300012 Part ¥ VR 300-01-5 is sent for its
approval and “interested agency” means the agency of
such jurisdiction.

“Job service office” means an office of the commission
providing job information and referral services.

“Jurisdiction” means any staie of the United States, the
District of Celumbia, Puerto Rico, and the U.S. Virgin
Isiands ; eor with respect {o the federal geverament; the
eoverage of any federsl uncmployment compensation law .

. “Liable state” means any Stale against which an
individual files, through another state, a claim for benefits.

“Mass separation” means a separation (permanenily er
for an indefinite peried of , for an expected duration of at
least seven days , or mere for any indefinite period ) at
or about the same time and for the same reasons (i) of at
least 200G, oF mere; of the total number of workers
employed in an establishment, or (i} of af least 50% ;
mere; of the total number of workers employed in any
division or department of any establishment, or (iii)
notwithstanding any of the foregoing, a separation af or
about the same time and for the same reason of 25 or
more workers employed in a single establishment.

v

“New claim” means a claim for unemployment
compensation benefits filed in person at an unemployment
insurance office , or other location designated by the
commission , by an individual who does not have an
existing benefit vear established.

“Partially unemployed individual” means an individual
who during a particular week (i) had earnings, but less
than his weekly benefit amounts, (ii) was employed by a
reguilar employer, and (iii) worked, but less than his
normal customary full-time thours for such regular
employer because of lack of full-time work.

“Participating jurisdiction” means a jurisdiction whose
administrative agency has subscribed to the Interstate
Arrangement for Combining Employment and Wages and
whose adherence thereto has not ferminated,

“Part-toftal unemployvment” means the unemployment of
any individual in any week of less than full-time work in
which he earns some remuneration (but less than his
weekly benefit amount) and during which he is not
attached to a regular employer; or, in any week in which
he has wages such as holiday or vacation pay which are
less than his weekly benefit amount, but where no actual
work has been performed regardless of his attachment to
a regular employer.

“Paying siate’” means (i) the state in which a
combined-wage claimant files a combined-wage claim, if
the claimant qualifies for unemployment benefits in that
state on the basis of combined employment and wages,
and combining will increase either the weekly benefit
amount or the maximum benefit amount, or (ii) if the
state in which a combined-wage claimant files a
combined-wage claim is not the paying state under the
criterion set forth in (i) above, or if the combined-wage
claim is filed in Canada or the U.S. Virgin Islands, then
the paying state shall be that state where the
combined-wage claimant was last employed in covered
employment among the states In which the claimant

qualifies for unemployment benefits on the basis of
combined employment and wages.

“Reopened c¢laim™ means the first claim for
unemployment compensation benefits filed within an

existing benefit year after a break in the claim series
caused hy any reason other than intervening employment.

“Services customarily performed by an individual in
more than one jurisdiction” means services performed in
more than one jurisdiction during a reasonable period, if
the nature of the services gives reasonable assurance that
they will continue to be performed in more than one
jurisdiction or if such services areé required or expected to
he performed in more than one jurisdiction under the
election.

“Severance and dismissal pay”’ means, for the purpose
of taxation and benefits, all payvments made by an
employer at or subsequent to an employee’s separation |,
except that paymenis | directly attribufable to service
which are exclusively for services ]| performed prior to
separation shall not be treated as severance or dismissal
pay . Such payments may be allocated by the employer
for any period following separation so long as such
allocation is at a weekly rate at least equal to the average
weekly wage received by such employee during the last
calendar quarter preceding the separation, and will in
such cases be deemed to have been paid in those weeks
covered hy the allocation. If no allocation is made by the
employer, such payments will be deemed allocated to the
last day of work.

“Split hearing” means an in-person hearing where one
or more parties, representatives or witnesses are allowed
to participate telephonically.

“State” means one of the United States, Puerto Rico, the
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U.S. Virgin Islands, and the District of Columbia.

“Telephone hearing” means a hearing where all parlies,
witnesses and represeniatives participate before (he
appeals examiner by way of a felephone conference call.

“Total unemployment” means the unemployment of an
individual ir & week regardless of whether he is separated
or otached o an employing units payrelr wher for any
week in which he performs no work and has no wages
payable to him , regardless of whether or not he is
attached to an employing unit’s payroil .

“Transferring state” means a stafe in which a
combined-wage claimant had covered employment and
wages in the base period of a paying state, and which
transfers such employment and wages fo the paying state
for its use in determining the benefit rights of such
claimant under iis law.

“Unemployment insurance office” means an office of the
commission providing unemployment insurance services.

§ 2. Development of regulations,

A, Pursuant to § 9-6.14:7.1 of the Code of Virginia, the
commission shall solicit the input of interested parties in
the formulation and the development of its rules and
regulations. The commission shall receive petitions from
any pariy proposing new regulations or amendment of
existing regulations. All such proposals shall be reviewed
by the commission and receive response within 180 days.
Formulation and development of all new or amended
regulations shall be subject fto the following public
participation guidelines shall be used for this purpose .

B. Interested parties for the purpose of this regulation
shall be:

1. The Governor's Cabinet Secretaries.

2. Members of the Senate Committee on Commerce
and Labor.

3. Members of the House Committee on Labor and

Commerce.
4. Members of the State Advisory Board.

5. Special inferest groups known to the Virginia
Employment Commission.

6. Any individual
interested party.

or entity requesting to be an

7. Those parties who have expressed an interest in
VEC regulations through oral or writien comments in
the past.

C. Prior to the formulation of a proposed regulation,
notice of an intent to draft a regulation shall appear in a

Richmond newspaper and may appear in any newspaper
circulated in localities particularly affected by the
proposed rtegulation. Other media may alse be ufilized
where appropriate, including but not limited to, trade or
professional publications. Notice of an intent to drall a
regulation shall alsc be mailed to all interested parties and
shall be posted in all VEC offices across the
Commonwealth. These individuals, groups and the general
public shall be invited to submit written data, views, and
argumenis on the formulation of the proposed regulation to
the commission at its administrative office in Richmond,
Virginia,

D. Publication of the intent to drafi a regulation, as well
as ; the proposed regulation , shall also appear in The
Virginia Register of Regulations.

be invited by mall fto submit dais; Hews and argurmenis
erally to the Commissiens The Virginia Employment
Commission intends for the State Advisory RHoard fto

participate in all meetings of the agency’s Regulafory
Review Commiftee during the process in which regulatory
amendments are being formulated. Any proposed
amendments shall be submifted to members of the
advisory board and to special interest groups and others

registering interest im working with the commission. If
sufficient Interest is expressed to the commission In
forming additional advisory groups, the comimission will
constitute such advisory groups as may be appropriate fo
solicit a full range of views. These groups shall be invited
to submit dala, views, and argumenls regarding the
proposed ' amendments. Any responses fo such solicitation
shall be considered by the commission in its deiiberations.

F. Failure of any interested party to receive notice (o
submit data, views, or oral or written arguments to the
commission shall not affect the implemeniation of any
regulation otherwise formulated, developed and adopted
pursuant to the Administrative Process Act, Chapter 1.1:1
(& 9-6.14:1 et seq.) of Title 9 of the Code of Virginia.

G. The public participation guidelines of this regulation
shall not apply to emergency regulations or those
regulations excluded or exempted by any secticn of the
Administrative Process Act.

implernented; the Comgnission mey draft & repolation and
preeced with oadephien i aceordonce with the
Acministeative Preeess Aet During the formal procedures
required by the Administrative Process Act ; and these
public participation guidelines, wriften input will be
solicited from the interested parties and the general public
i® writiag to the Commission and af publie hearings held
&t Richmond and; in the disereHion of the Comwission; at
other leeations . Al the discrefion of the comimission, and
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in accordance with applicable law, one or more public
hearings will be held in Richmond and at any other
Ipcation deemed appropriate to ensure adequate public
participation,

§ 3. Review of regulations.

At least yearly, or more often as may be mandated by
statute or Executive Order, a regulatory review committee
consisting of one member from each division and office of
the commission shall meet t¢ review these regulations and
general rules. The committee shall recommend the
retention; deletion ; and amendment of the existing rules
and regulations , and additions thereto, as needed, in light
of their lmpact upon the general public and employers

VAR, Doc. No. R93-60; Filed October 18, 1994, 1:50¢ pum.

L N A ]

Title of Regulation: VR 300-01-2. Unemployment Taxes.

Statutory Authority: § 60.2-111 of the Code of Virginia.

Effective Date: December 14, 1994.

Summary:

The amendment to Reguiations and General Rules
Affecting Unemployment Compensation, VR 300-01-2,
involves minor clarifications of existing provisions and
deletion of a number of provisions concerning
reporting requirements, employer accouynts, and
employer elections to cover multistate workers under
the unemployvment laws of a single jurisdiction.

The clarifying language does not affect the substanfive
rights or responsibilities of any party under the
agency’s regulations. The deleted provisions, which
concern varied subject matfter, are fto be adopted
under new regulations and will remain substantively
the same.

No changes were made fo this regulation since it was
published in its proposed form.

Summary of Public Command and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Michael P. Maddox, Regulatory Coordinafor, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23218, telephone (804) 786-1070. There may be a
charge for copies.

VR 300-01-2, Unemployment Taxes,

PART £
EIABIEITY FOR TAXES OR PAYMENTS IN HEY
THERESE:

§ £t I. Taxable employers.

A. Taxes shall become due and be pavable gquarterky for
all faxable employers on the last day of the month next
following the end of the calendar quarter for which they
have accrued by all employers except the Commonwealth
of Virginia; Governmental entities and these aonprefit
organizations which have elecled to finanee thelr benefit
eosts on o reimburseble basis; pursuant te the provisions
of §% 60:2-501 threush 66:2-507 of the Ceode of Virginie .
This subsection shall nof apply to reimbursable employers,
including governmental entities and nonprofit organizations
electing coverage under the provisions of §§ 60.2-501
through 60.2-507 of the Code of Virginia.

B. The first tax payment of an employer who becomes
liable for taxes in any vyear shall become due ard be
payable on the next due date foliowing the meonth in
which he became subject to the Virginia Unemployment
Compensation At {§ 60-2-100 et seq of Code of Virginia
Act . The first payment of such an employer beesming
Lable in the epurse of n enlendar year; shall include taxes
with respeet to for all wages payable for empleyment for
each seel employing unit from the first day of the
calendar year.

C. The Payment for each of said quarters calendar
quarter shall include taxes with respeet te for wages
payable for empleyment in all pay periods (weekly,
biweekly, semi-monthly, monthly) ending within esehk such
calendar quarter.

D. Upon written request of any employer filed with the
commission on or before the due date of any tax payment,
the commission for good cause may grant in writing an
extension of time for the payment of such taxes, but (i)
no extension of time shall exceed thirty 30 days, ard (ii)
no extension shall postpene payment beyond the last date
for filing tax returns under the Federal Unemployment
Tax Act, and (iil) interest as provided in § 60.2-519 of the
Code of Virginia shall be payable from the original due
date as if no extension had been granted.

§ 2 2. Reimbursable employers.
A; Bonrd to be furnished by reimbursable employers:

A. All nonprofit organizations, pursuant to the provisions
of § 60.2-501 of the Code of Virginia shall file with the
Chief of Tax at the Commission's administrative office a
surety bond equal to 1.09% of the employer's taxable
wages, as defined in § 60.2-229 of the Code of Virginia, for
the most recent four calendar quarters prior to the
election to make payments in lieu of taxes ; saeh bond to
be . Such bond shall be executed by an approved honding
company. Any such nonprofit organization having made the
election to make payments in liex of taxes prior to the
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effective date of these rules and regulations shall file with
the Chief of Tax at the commission's administrative office
a surety bond equal to 1.09 of the employer's taxable
payroll for the most recent four calendar gquarters prior to
the effective date of these rules and regulations. Ii the
nonprofit organization did not pay wages in each of such
four calendar quarters the amount of the bond or deposit
shall he 1.09% of the taxable payroll estimated for four
calendar quarters from any such quarters in-which the
organization did pay wages. If the nonprofit organization
did not pay wages in any quarter, then ihe amount of
bond or deposit shall be 1.0% of taxable payroll esiimated
by the organization, such estimate fo be adjusted at the
end of four calendar quarters by the commission,

B- BepesH in lieu of bond-

B. In fien of the bond set forth in subsection 4, any
nonprofit organization may elect to deposit with the
comimission money or securities equal to 1.09, of the
employer’s taxable payrotll for the most recent four
calendar quarters prior to the election to make payments
in lieu of taxes rather than #ling the above mentiened
bond Any deposit of money or securities shall be
retained in an escrow account until liability is terminated ,
at which time it shall be returned fo the organization less
any deductions. The commission may deduct from the
meney deposited funds, or sell the securities to the extent
necessary to provide, a sum sufficient to satisfy any due
and unpaid payments in lieu of taxes , or any unpaid
taxes and any applicable interesis and penalties. Within
thirty 30 days following any such deduction the empiloyer
must deposit sufficient additional money or securities to
make whole its deposit at the prior 1.0% level

If any nonprofit organization fails to file such bond with
the Commission within thirty 30 days afier such election,
the commission may terminate the organization’s election
to make payments in lieu of taxes,

REQH—I—RE—BREG@RBSANBREPQR:[—S—
§ 23 Employing unit records:

#A: Eoech employing unit as defined under & 60:2-211 of
the Coade of Virginde having services performed for i
shel maintain  reeerds reasonably  proteeted against
damage or loss s hereinafier indieated and shall preserve

+ Fult legal nome:

3 State or states in which his serviees are perfermed:
end i any of sueh serviees are performed cutside Hhe
Commonwenlth of Virginie not incidentsl fo the
base of sperolions with respeet to such serviees {of i
there is mo base of operstions then the pleee from

wmehsuehsefﬂeesafedife&e&%eeﬂfmﬂed}&ﬂd
peffefmede&@ée%heﬁﬂﬂedst&te&theeeuﬂ&ym
which perfermed;

4 The date of hire; rehire; oF return to work afier
temperary y-off:

5 The date when work ceased and the reason for
sueh cessation:

6 Schediled heours {exeept for workers withowt a
fixed schedute of hours; such as these working eulside
their employer’s establishment in such & mopner that
the emplover has no record or definite knowledge of

+ & Wages earned in any week of portial
unemployment as sueh week is defired v VR 360-01-%;

b VWhether any week was in faet & week of less
then foll-Hme worle

e Fime losh i any; by each sueh worker; and the
reason therefor;

& Total wages in eseh pay period and the tolal wages
payable for all pay perieds ending in each guarter
and dismissal or severanee pay and iy the eash
valae of other remuneration:

& ARy speeial poyments for service other then these
repdered exclusively i & given guerter; sueh as
annual bonuses; giffs; prizes; etes showing separately,
nature of said payments:

allowanee of reimbursement for i{raveling or other
business expenses; dates of payment; and the ameounis
of expenditures netually ineurred and acceunied for by
steh workes:

. Lecation in which the worker's serviees are
performed within or ouiside of the United States and
dates sueh services are performed out of the United
States: For the purpeses of s subseetion; “United
States” means the B0 states; the Distriet of Columbia;
Istands:

BrReee%dsrequedbyth&sregH%qﬂtebemmﬂmﬁeé

to cxamination and sudit by the Commission:

& H sueh records are not maintpined; there shall ke a
presumption i faver of the party making an ollegabien;
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and the burden of overcoming such presurnphon shall rest
upor the party which has faled to meintsin the required
records:

PART HE:
EMPEOYER REPORTS:

¥ 31 Required reperts:

A Each employer as defined in § 662218 of ithe Code
of Mirginda; shed report to the Commissien fer eaeh
number of workers subjeet to the Virginia Uncmployment
compensation Aet & 60:2-100 et seq) of the Cede eof
Virginia ond the tfoial wages payeble with respeet {o
employment in pay periods ending within caeh sueh
guarter: Upon request; eaeh such emplever shal furnish
earped by an individual i his emplovment duxing the
wages were paid in eny quarter and the end of sueh
gharter:

B Each emplover shall report quarterly; not later than
the last day of the menth following the end of the
ealendar querter; on forms preseribed by the Commission
the following:

1. Employer’s name; oddress; and any regisiration
number assigned to him by the Commission:

2- The guarterly period covered by tee repork
3 The social security aeceunt numbers of the workers;
4 Fhe ful legat names of weorkers with surnames lask

5. Eaeh worker’s fotal woges paid fer the quarter
Sueh reporls shal be submiHed for each of the
eglendar guarters of each year

- An emplover shalt immedintely netify the Commission
of the Hling of amy voluntary or involuntery petition im
bankruptey ofF eother proceeding uvrder the Federal
Bankruptey ©ode and; alse; of Hre commencement of any
reecivership of similar proeeeding or of any assignment
for benefit of ereditors; and of any erder of court under
the laws of Virginia with respeet to the foregeoing:

b. Emploving unit reperis:

%E&ehem-p}eymg&ﬂ&sha}}makes&ehmpﬁﬁsast—he

2. Any emploving usit wieh becomes an owmplever
shedt give notice to the Commission of that faet within
nome; home address; business addeess; and name of

reason 6F iransfers or sells the whele of any part eof
his business or changes the name of address; or both
ef his business shall within thirty days of such aetion
gweﬁe&eee%s&ehfaethﬁtmg{eH&eGeﬂ%m}ssw&

feaSﬂﬂssh&Hbeﬁeseﬂ%e&MSaﬂﬁs%

ﬁﬂ&fﬁeefef&eeﬁp&&&entﬁbeeﬂﬂﬁdefeé&sbﬂﬂgiﬁ

remuneration oF G under & contract of hire:

PART BX
COMBINED EMPLOVER ACCOUNTS:

§ 41 Group aceounts for employers:

A; Al appleations for the esteblishment of a greup
account pursuant to the previsions of § 602505 of the
Code of Virginia shall show:

+ Name; address; and established aecount number of

2. Neme and address eof the autberized growp

% Signature of authorized representative of each

4. An outhorization for the representative named by
the group to act for the group:

B: Apprevat of an applienaHon for & group aceount shal
be contingent upon the active emploving unit aceount of
otine deli o5,

€ A group aeceount shalk

hBeeameeﬁeetWeaﬁer&pweva}bymeeemmissiﬁn;

as of the #irst day of the esleadar year sueeceeding the
year im which the oppHeatien I8 received by the
Commission; heowever; sueh applieston shalt be
reeeived by the Commission not lafer then 30 days
prior to the bepinning of the eplendar vear in which
the joint account becomes effective:

Z Remain in effeet for not less than twe eatendar
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years:

3 Be terminated upor written reguest received by the
Commission ne later than 30 deys prier to the
beginning of the ealendar year for which sueh
tormination shall be effeecHive; oF at the diseretion of

P. AR actve emploviag unit which is a member of a
continuing group aecount may withdraw frem sueh group
account effeetive January I; or other date af the diserchon
of the Commission:

L Any empleying uait which is & member of a group
account may apply fer withdrewal frem sSueh group
acepunt dpen Wwritter netice {o the Commission not
less thewr 60 days prier to the desired date of
withdraweat:

2. WAthin 10 days of reeceipt of sueh neolies; the
Commisgion shall approve or denay sueh epplestoen
ard give notice thereof to the empleving unit end the
EFoHp tecount:

notice will be given o the acecbnt by the Commissien
and the geeount will be terminated effcctive as of the
dnte of withdrawal

4. K there are fwo or more employers whe will
remain in the group account after the effective date
of such withdrawal; the authorized represeniative shal
submit an amended application pursuant to subseeHon
A of this seetion net less than 30 days prier to the
effeetive date of Hhe withdrawak

& Upon approval of sueh appliestion for withdrawel;
the withdrawal from sueh greup account shall beeome
effective January 1; or such other date a3 detormined
by the Cormmission:

E%aﬁ%empi&ye&tmayheaé&e&%eaﬂemﬁ%mg

¥ Initial respensibility to the Cemmission for payment

of the gquarterly cumuletive billing sheld rest with the
authorized represestelive of the group mecount hewever ¥
ke does net meet that responsibility within 30 days from
the date the billing wes meiled to him by the Commissions
eageh member of the group shall be Hable for poyments i
Heu of taxes in mecordance with § 66:2-565 of the Cede of
Vissinin.

G Past due or unpaid ameounis in Hen of toxes by &
£Feup aecoumt are subject o the same interest peralty
assessment; of other eolection provisiens ef the Aet as
epply to emplover ta¥es pursuamt te §§ 602513 and

602513 ihrough 602534 of the Code of Virginia: Although
responsibility for payment of the group aeccount to the
Commission shall rest with the authorized representative of
Hie gredp aecount; each member of the gredp aeceunt
eontintes to be legally Hable for his part of the greup

end of each caolendar quarter; the wape reperts of each
member of the group on forms furrished by the
Commrission; however; foilure lo furmish sgeh forms shall

E The Commission shell issue & quarterly billing for
ecach group aeecount with respeet to the combined bencfit
charges of all members of the group and shall mail sueh
billing to the last known address of the authorized

representative of the group:
§ 42 Joint aceounts for governmental entifles:

A All epplications for the eostablishment of o jeint
aecount pursuant to the provisions ef § 602507 eof the
Cede of Virginia shal show:

+ Name; address; and established aceotnt sinmber of

2. MNome and address of the authorized joint acceunt

4 Sigasture of aoutheorized representative of each

4: An authorizetion for the representotive named by
the member uhils to act for the joint acesunt:

B Approval of an applcation for & jeint aecount shal
be contingent upen {the aective emploving unit ceeount of
each propesed member being currently paid with =ne
o oli e

€ 4 joint eceount shalk:

i Beeame effeelive afier appreval by ihe Gommissiens
gy of the first day of the enlendar year succeeding the
vear in whick the sppleatien is received by the
Commission: however, such appleation wmust be
received by the Commission net later than 80 days
prior o the beginning of the ecnlendar year in whieh
the joint aceount becomes effcetive:

# Remein in effeet for neot less than twe ealendar
years;

3 Be terminated upen writien request received by the
Commigsion no Jlater than 39 days prier o the
beginning of the ecolendar year foF whick suek
termingtion shall be effeetive; or of the discretien of
the Commission:
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D. Awn aetive emploving unit which i85 a member of &
continuing joint account may wihdraw fHoem sueh foint
seeount effeetive Japuary L or other dale al the diserctien
of the Commission; provided thak

- Any empleving unit which I8 a member of & foint
acepunt vpen wriHen polee to Hie Commission net
tess them 64 days prisr to the desired date of

2. Wihis 10 days of reeeipt of sueh notes; the
Commissien shell approve oF deny sueh applicatien
and give neotice thereof to the cemploving urit and the

& H the withdrawal will climinale the joint aceount;
retice will be giver to the aceount by the Commission
and the aceount wil be terrsinated effeelive 88 of the
date of withdrawal

4+ H there are two oFf mere cwmplovers who will
remain in the joint aceount afier the effective date of
submit an emended appleation pursusrt to paragraph
A of this part met less than 30 dewps prier to the
effeetive date of the withdrawel

5 Upen appreval of such applicabon for withdraweh
effeetive Jonuary L oF such other date as determined
by the Commission:

E—Aﬁ&eﬂveemﬁ%fﬁfmaybeﬂéde&%aﬂﬁems&ﬁg

F. Ensek joint account may eleet to fHnonee bensfils fo
its employees by either taxes; (a5 set forth in §§ 60:2-526
through 66-2-533 of the Code of Virginia)y; or payments in
lien of ta¥es as set forth in § 60:250%F of the Code of
by the Commission and shall become effective on the first
day of the enlendar year suecceding sueh election and
shell remain effeetive for at least one colendar year. Such
eleetion Shall be received by the Commnissien at least 30
days prior to the date on whick the eclection becomes
effective:

Mothing ceninined in this subseeten shall prevent a joint
aeeount which has elecied & method for finencing benehis
to Hs emplevees frem eleeting to Hnance benefits by the

& ARy joint secount eleeting o finonee benefits to Hs
emplovees by toxes chall reeeive a tax rate compuled;
pursuant io the previsiens of §§ 60.2-536 through 602533
of the Code of Virginia, on the combined ecxperience of

each of Hs member uaHs.

H- Initinl responsibility te the Cominission for payment
of the quarterly eumulptive billing shall rest with He
autherized representative of the jeint account howewver i
the date the billing was mailed to bim by the Commission:
each member of the joint aceount shall be Hable for
payments 1 Heu of texey in acecerdanee with § 60.2-505 of
the Cede of Virginia: Past due of unpaid smounts in Hew
of taxes by & joint aececount are subjeet to the same
interest; penaity; assessment oF other cellechon provisiens
of the Wirginie Unemployment Compensetion Aet 4
602100 et seqy of the Cede of Virginin as apply to
employer taxes purstent fo §% 602513 and 602519
through 66-2-524 of the Cede of Virginie:

E Any joint secount electing to finence benefits to s
empleyees by texes pursuant to §8 602526 through
602533 of the Code of Mirginia chall folew the
procedures set forth in Part I § 11 of these regwiations:

¥ The representative shall file; within 30 days affer the

sh&Hﬂetfehevemefeﬁreseﬂ%a&veffemﬁhﬂgsaeh
Feports:

& The Commission shall issue & guarterly billing for
ench joint aceount with respeet to the combined benefit
charges of all members of the joint aceount and shall melt
stek billing to the last known address of the euthorized
representative of seid jeint eecount

MW%MW
WORKERS:

& 51- Interstate Reeiproeal Coverage Arrangement

A—?h&ssee&eﬁshﬁgevem%heeemmmmﬁs

to Tille 602 of the Gode of ¥irginin; hercinafter referred
te as “the Arranpement”

B. Submission and approvel of eeverage elechions under
the Interstate Reeiproesl Coverage Arrengement is mede
as felews:

L Any employing unit mey file en eleclion teo cover
asrder the law of a single participeting jurisdietion all
of the serviees performed for him by an individual
whe eustombprily werks fer hite i more than ohe
participating jurisdietion:

Such an election may be fied; with respeet {8 an
ndividunl, with any parteipating jurisdiction in whieh

£ any pert of the individuals serviees are performed;
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empleying unit maintaias o ploce of business to whick
the individual's serviees bear a reasonable reladien:

2 The agency of the clected invisdiction {hus selested
and determinedy shall inidely appreve or disapprove
the eleeHon:

e eopy thereof fo the ageney of eaeh  other

reinating jurisdiction snecified tex swhose
wremployment compensatien law the individual er
individuels i guestion might; in the absepee of sueh
clection; be covered: Each such interested ageney
shell appreve or disapprove the ecleeHen;, as prempily
as practesble and shell netify the ageney of the
elected jurisdiction accordinghy

In esse Hs law se requires; any such interested ageney
employing vait satisfaclory evidence thet the affeeted
in the election:

%If%heage&eye#%he&eeted}aﬂsdieﬂeﬁefme

4: Sueh ap electon shall inke effeet as to the cleefed
jurisdiction enly i appreved by Hs agemey and by one
oF mere interested ageneies: An clecHon thus approved
shall take effech; 8% to any inferested ageney: ondy ¥
it {5 approved by such ageneyw
b In ease eny such eclection is approved enly in part
oF is disapproved by ssme of such ageacies; the
eleeting employing unit moy withdraw Hs elcetion
within 10 days after being notified of sueh acten:

€. Effective period of clecHons:
¥ Compencement:

beeome effective at the beginping of the eslendar

eleetion as appreved; speeifies the beginning of a
different ealendar guarter:

E the ecleetng unit requests an carlier effective date

the eolected jurisdietion finds the aphuve of the
serdees custorparily perfavmed by the individust for
éhﬂe{e@&&gﬁﬂbhﬂﬁe%&ﬁgeéwmﬁ{ they are #@e
lenger ecustornarily performsed B more than ene
partieipating jfurisdietion: Sueh lerminaten shalt be
effective az of the clese of the calondar quarter in
which notee of sueh Hnding is maied to plf parties
affeeted:

. Eweept as provided in subparagroph 8, epch
election approved hereunder shell remain in effect
through the close of the celepdar year in whick ¥ is
sitbmitted and thereafier untd He dese of the
ealendar gharter in whieh the electing unit gives
written netiee of He terminatien to afl affected
ageneies:

& Whenever an clection under this sechion ceases fo
apply to any indbridusl uvader subparagraph & ef by
the elecling unit shell motify the affected individual
accordinghy

B: Eeporls and notices by the cleeting unilk

L The elechng vait shell prompHy setily esch
individual effected by Hs approved clection, ep the
form supplied by the clecied jurisdiction and shell
furnish the eolected ageney o eopy of such neolice:

% Yheaever an individual covered by an election
wader this secHier is secparated frem his empleyment;
the clectng unlt shell epnin molfy him forthwith a5 to
e  jurisdietien under whese unempleyment
compensation law his serdees heve beep coveredr I
at the time of iermination the individual is not leceted
hirn ‘a8 te the procedure fer fillng inlersiate bepedi
elabms:

% The eclecting unit shall immediately report o the
elected jurisdicHon any change which ocetss W the
conditions of ecinployment perHpent to s clecton
sueh a5 cases where an individusls servicss for e
empleyer eease 6 be cusiomarily performed in moere
than eno parHeipating jursdicton er where a chenge
in the woerk assigned to an individual requirss him e
perferm services I & Rew parteipating juvisdielon:

E: Approval of reciprocal coverage eleclons:
The autherity ts approve oF disappreve reesiprosst

than the beginning of the calendar querter in which
the eleelion is submitted; sueh ecorlier dote may be
appreved solely a8 te these interested jurisdictons i
which the empleyer had no Hability to pay taxes for
the earlier peried in question:

coverage elections in secordonce with this sesbiop skall he
vested in the Commissioner oF his duly sutherized
representative:

VAR, Doc. No. R95-61; Filed October 18, 1584, 1:5! p.m.

L S

itle of Regulation: VR 388-81-3. Beneliis (REPEALING).

& The application of any election to any indbvidual
under this seetion shall ferminate i the ageney of
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Title of Regulation: VR 360-83-3:1. Reguired Records and
Reports.

Statutory Autherity: § 60.2-111 of the Code of Virginia.

Effective Date: December 14, 1994,
Summary.

The amendment to Regulations and General Rules
Affecting Unemployment Compensation repeals all
provisions under VR 300-01-3 and promulgates “VR
300-¢1-3:1, Reguired Records and Reports.” The new
reguiation coniains provisions specifying the type and
nature of records to be maintained by employers for
unemployment compensation purposes, and the manner
of reporting necessary Information fto the Virginia
Employment Commission.

All provisions subject to the repeal of this regulation
are to be adopfed in a modified form under new
regulations, but will remain substantively the same.

Mo changes were made to this regulation since if was
published in iis proposed form.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Michael P. Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies.

VR 300-01-3:1. Required Records and Reports.
& 1. Employing unit records.

A, Each employing unit as defined under § 60.2-211 of
the Code of Virginia, having services performed for it
shall maintain  records reasonably protected against
damage or loss as hereinafter indicated and shall preserve
such records. These records shall include for each worker:

1. A full legal name;
2. A social security account number;

3. The state or states in which his services are
performed; and if any of such services are performed
putside the Commonwealth of Virginia not incidental
to the services within the Commonwealth of Virginia,
his base of operations with respect to such services
(or if there is no base of operations then the place
from which such services are directed or controlled)
and nis residence (by state). Where the services are
performed oulside the Unifted States, the country in
which performed;

4 The date of hire, rehire, or refurn to work after

temporary lay off:

5. The date when work ceased and the reason for
such cessation;

6. Scheduled hours {except for workers without a
fixed schedule of hours, such as those working outside
their employer’s establishment in such a manner that
the employer has no record or definite knowledge of
their working hours);

7. a Wages earned in any week of partial
unemployment as such week is defined in VR 300-01-1;

b. Whether any week was in fact a week of less
than full-time work;

c. Time Jlost, if any, by each such worker, and the
reason therefor;

8. Total wages in each pay period, and the tofal wages
payable for all pay periods ending in each quarfer,
showing separately (i) money wages, including tips
and dismissal or severance pay, and (ii) the cash
value of other remuneration;

9. Any special paymenis for service other than those
rendered exclusively in a given quarter, such as
annual bonuses, gifis, prizes, efc., showing separately
(i) money payments, (ii) other remuneration, and (iii)
nature of said payments;

I10. Amounts paid each worker as advancement,
allowance or reimbursement for Iraveling or other
business expenses, dates of payment, and the amounts
of expenditures actually incurred and accounted for by
such worker;

11. Location in which the worker’s services are
performed within or oulside of the United States and
dates such services are performed oufside of the
United States. For the purposes of this subdivision,
“United States” means the 50 states, the District of
Columbia, the Commonwealth of Puerto Rico, and the
U. §. Virgin Islands.

B. Records required by this regulation to be maintained
by empioying units under the Act shall be preserved for
four years from the date of payment of the tax based
thereon and shall be subject to examination and audit by
the commission.

C. If such records are not maintained, there shall be a
presumption in favor of the party making an allegation,
and the burden of overcoming such presumption shall rest
upen the party failing to maintain the required records.

§ 2. Required reports.

A, Each employer, as defined in § 60.2-210 of the Code
of Virginia, shall report to fhe commission for each
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calendar quarter all the information concerning the
number of workers subject to the Act and the total wages
pavable with respect fo employment in all pay periods
ending within each such quarter. Upon request, each such
employer shall furnish the commission additional
information revealing the wages earned by an individual
in his employment during the time between the last pay
period for which wages were paid in any quarter and the
end of such quarter. :

B. Each employer shall report quarterly, not later than
the last day of the month following the end of the
calendar quarter, ont forms prescribed by the commission,
the following:

1. Emplover’s name, address, and any registration
numbper assigned to him by the comnission;

2. The quarterly period covered by the report;
3. The social security account numbers of the workers;

4, The full legal names of workers, with surnames
last;

5. Each worker's fotal wages pald for the quarter.

Such reports shall be submiited for each calendar
quarter of each year.

C. An employer shall immediately notify the commission
of the filing of any volunfary or involuntary pelition in
bankruptcy or other proceeding under the Federal
Bankruptcy Code, the commencement of any receivership
or similar proceeding, or of any assignment for benefit of
creditors, and any order of court under the laws of
Virginia with respect fo the foregoing.

D. Each employing unit shall make such reports as the
commission may require and shall coraply with instructions
printed upon any report form issued by the commission
pertaining to the preparation and return of such report,

1. Any employing unit which becomes an employer
shall give notice to the commission of that fact within
30 days. The notice shall confain the employer’s name,
home address, business address, and name of business,
if any.

2. Any employer who terminates his business for any
reason or transfers or sclls the whole or any part of
his business or changes the name or address, or bofh,
of his business, shall within 3¢ days of such action
give notice of such fact in writing fo the commission.
The notice shall contain the emplover’s name, address,
and account number, along with the name, address,
and account number of any new owner or part owner.

E. Every corporation shall file with the conunission a
verified list of its officers and registered agent. Where it
Is claimed that any of the officers are not in the

corporation’s employment, a complete statement of the
reasons shall be presented with said list.

An officer of a corporation, lo be considered as being in
the employment of a corporation, shall perform services,
and these services shall be performed either (i) for
remuneration or (ii} under a coniract of hire.

VAR, Doc. Nos. R95-62 and R$5-63; Filed October 18, 1984, 1:53 p.m,
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Tiile of Regylation: VR 38§-01-4.

Adjudication
{(REPEALING).

Title of Regulation; VR 300-01-4:1. Combined Employer
Acconnts.

Statutory Authority: § 60.2-111 of the Code of Virginia.

Effective Date; December 14, 1994,

Summary:

The amendment fo Regulaticns and General Rules
Affecting Unemployment Compensation repeals all
provisions under VR 300-01-4 and promulgates a new
regulation VR 300-01-4:1 entifled "Combined Employer
Accounfs.” The new regulation will contain provisions
selting forth the process for establishment of group
accounts and joimt accounts for unempleyment
compensation purposes, and provisions governing
maintenance and fermination of such accounts. These
provisions remain substantively the same as current
regulatory provisions governing group and joint
accounis, which are being repealed concurrent with
the promulgation of this regulation.

All provisions subfect to the repeal of this regulation
are to be adopted in a modified form under new
regulations.

No changes were made to Lhis regulation since it was
published in its proposed form.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may bhe obfained
from Michael P. Maddox, Regulatery Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies.

VR 300-01-4:1. Combined Employer Accounts.
§ 1. Group accounts for employers.
A, All applications for the establishment of a group

account pursuant to the provisions of § 60.2-505 of the
Code of Virginia shall show:
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1. The name, address, and established account number
of member employing units;

2. The name and address of the authorized group
representative;

3. The signature of an authorized represeniative of
each employing unit;

4. An authorization for the representative named by
the group te act for the group.

B. Approval of an application for a group account shall
be confingent upon the active employing unit account of
each proposed member being currentiy paid.

C. 4 group account shkall:

1. Become effective after approval by the commission,
as of the first day of the calendar year succeeding the
year in which the application is received by the
cominission; however, such application shall be
received by the commission not later than 30 days
prior to the beginning of the calendar year in which
the Joint account becomes effective;

2. Remain in effect for not less than two calendar
years,

3. Be ferminated upon written request received by the
coimunissien no later than 30 days prior to the
beginning of the calendar year for which such
fermination shall be effective, or at the discrefion of
the commission,

D An active employing unil which is a member of a
continuing group account may withdraw from such group
account effective Januvary 1, or other dale at the discretion
of the commission, according to the following provisions:

1. Written notice must be provided to the commission
not less than 60 days prior to the desired date of
withdrawal.

2. Within 10 days of receipt of such nofice, the
commission shall approve or deny such application
and give notice thereof to the employing unit and the
greup account.

3. If the withdrawal will eliminate the group account,
notice will be given fo the account by the commission
aind the account will be terminated effective as of the
date of withdrawal.

4, If there are fwo or more employers who will
remain in the group account after the effective date
of such withdrawal, the authorized representative shall
subrait an amended application pursuant to subsection
A of this section not less than 30 days prior fo the
effective date of the withdrawal.

5. Upon approval of such application for withdrawal,
the withdrawal from such group account shall become
effective January 1, or such other dafe as determined
by the commission,

E. An active employer may be added fo an existing
authorized group account provided that the authorized
representative submits an amended application ito the
commission for approval 30 days prior to the effective
date. (Effective January 1, or other dafe at the discretion
of the cominission.)

F. Initial responsibility to the commission for payment of
the gquarterly cumulative billing shall rest with the
authorized representative of the group account; however, if
he doves nof meet that responsibility within 30 days from
the date the billing was mailed fo him by the commission,
cach member of the group shall be liable for payments in
lieu of taxes in accordance with § 60.2-505 of the Code of
Virginia.

G. Past due or unpaid amounts in lieu of taxes by a
group accounf are subject to the same interest, penalty,
assessment, or other collection provisions of the Act as
apply to employer faxes pursuant to §§ 60.2-513 and
60.2-519 through 60.2.524 of the Code of Virginia. Although
responsibility for payment of the group account to the
commission shall rest with the authorized representative of
the group account, each member of the group account
continues to be legally liable for his part of the group
account until if js paid.

H. The representative shall file, within 30 days affer the
end of each calendar quarter, the wage reports of each
member of the group on forms furnished by the
commission; however, failure to furnish such forms shall
nol relieve the representative from filing such reports.

I The commission shall issuie a quarterly billing for
each group account with respect to the combined benefit
charges of all members of the group and shall mail such
billing to the last known address of the authorized
representative of the group.

§ 2. Joint accounts for governmental entities.

A. All applications for the establishment of a joint
account pursuant to the provisions of § 60.2-507 of the
Code of Virginia shall show:

1. The name, address, and established account number
of member employing units;

2, The name and address of the authorized joint
representative;

3. The signature of an authorized representative of
each employing unit;

4. An authorization for the representative named by
the member units to act for the joint account.

Vol. 11, Issue 4

Monday, November 14, 1994

455



Final Regulations

B. Approval of an application for a joint account shall
be contingent upon the aclive employing umit account of
each proposed member being currently paid.

C. A joint account shall:

1. Become effective after approval by the commniission,
as of the first day of the calendar year succeeding the
year in which the application is received by the
commission;, however, such application must be
received by the commission nof later than 30 days
prior to the beginning of the calendar year in whick
the jeint account becomes effective;

2. Remain In effect for not less than two calendar
vears;

3. Be terminated upon written request received by the
commission no later than 30 days prior o the
beginning of the calendar year for which such
termination shall be effective, or at the discretion of
the commission.

D, An active employing unit which is a member of a
continuing joint account may withdraw from such joint
account effective January 1, or other dafe at the discretion
of the commission, according fo the following provisions:

1. Wriften notice must be provided to the commission
not less than 60 days prior fo the desired date of
withdrawal.

2. Within 10 days of receipt of such notice, the
comumission shall approve or deny such application
and give notice thereof to the employing unit and the
joint account.

3. If the withdrawal will eliminate the joint accouni,
notice wiil be given to the account by the commission
and the account will be terminated effective -as of the
date of withdrawal.

4. If there are two or more employers who will
remain in the joint account after the effective date of
such withdrawal, the authorized representative shall
submit an amended application pursuamt to subsection
A of § I of this regulation not less than 30 days prior
to the effective date of the withdrawal

5. Upon approval of such application for withdrawal,
the withdrawal from such joint account shall become
effective January I, or such other date as determined
by the commission.

E. An active employer may be added to an existing
authorized joint account provided that the authorized
representative submits an amended application to the
commission for approval 30 days prior to the effective
date. (Effective January 1, or other dale at the discretion
of the commission.)

F. Each joint account may elect io finance benefiis fo
its employees by either faxes (as set forth in §§ 60.2-528
through 60.2-533 of the Code of Virginia) or payvments in
lieu of faxes as set forth in § 60.2-501 of the (ode of
Virginia. Such election shall be made upoen forms provided
by the commiission and shall become effective on the first
day of the calendar year succeeding such election and
shall remain effective for af least one calendar year. Such
election shall be received by the commission af Ieast 3¢
days prior to the date on which the election becomes
effective. Nothing contained in this subsection shall
prevent a joint account which has elected a method for
financing benefits to its employees from electing to finance
benefits by fhe alfernative method during any subsequent
year.

G. Any joint account electing fo finance benefits to ifs
employees by faxes shall receive a (ax rate compuled,
pursuant lo the provisions of §§ 60.2-326 through 60.2-533
of the Code of Virginia, on the combined experience of
each of its member units.

H. Initial responsibility fo the commission for payment
of the quarterly cumulate billing shall rest with the
authorized representative of the joint account; however, Iif
e does not meef that responsibility within 30 days from
the date the billing was mailed to himm by the comumission,
each member of the joini account shall be liable for
paymenis in Heu of laxes in accordance with § 60.2-505 of
the Code of Virginia. Fast due or unpaid amounts in lieu
of taxes by a joint account are Subject to the same
interest, penally, assessment, or other collection provisions
of the Act as apply to empioyer faxes pursuant fo §§
60.2-513 and 60.2-51% through 60.2-524 of the Code of
Virginia.

I Any joint account electing to finance benefils to ifs
employees by taxes pursuant fo §§ 60.2-526 through
60.2-533 of the Code of Virginia shall follow [he
procedures set forth in § 1 of VR 300-01-2.

J. The representative shall file, within 30 days after fhe
end of each calendar quarter, the wage reporfs of each
member of the joint account on forms furnished by the
commission; however, failure to furnish such forms shall
not relieve the representative from filing such reporis.

K. The commission shall issue a quarferly billing for
each joint account with respect fo the combined bhenefif
charges of all members of the joint account and shall mail
such billing fo the last known address of the authorized
representative of said joint account.

VAR, Doc. Nos. R95-64 and R95-65; Filed October 18, 1894, 1.58 p.m.
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Tifle of Regulation: VR 300-81-5. Employer Elections to
Cover Muliistate Workers.

Statutory Authority: § 60.2-111 of the Code of Virginia.
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Effective Date: December 14, 1994,
Summary;

The amendment to Regulations and General Rules
Affecting Unemployment Compensation, adopting VR
300-01-5, establishes provisions for governing of
employing unifs electing lo cover mauliistale workers
under the unemployment compensation Iaws of a

single state. The regulation sets forth criteria for

administrative cooperation with other staftes who have
subscribed (o & reciprocal agreement concerning such
workers, These provisions remain substantively the
same a3 current regulatory provisions governing
coverage of multistate workers, which are being
repealed concurrent with the promulgation of this

regulation.

No changes were made to this regulation since it was
published in ils proposed form.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may he obtained
from Michael P. Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies.

YR 300-01-5,
Workers.

Employer Elections fo Cover Multistate

§ 1. Interstate Reciprocal Coverage Arrangement.

A. This section shall govern the commission in Its
administrative cooperation with other states subscribing to
the Interstate Reciprocal Coverage Arrangement pursuant
to Title 60.2 of the Code of Virginia hereinafter referred
to as “the Arrangement.”

B Submission and approval of coverage elections under
the Intersiate Reciprocal Coverage Arrangement is made
as follows:

1. Any employing unit may file an election to cover
under the law of a single participating jurisdiction alf
of the services performed for him by ar individual
who customarily works for him in more than one
participating jurisdiction.

Such an election may be filed, with respect fto an
individual, with any participating jurisdiction in which
(i) any part of the individual’s services are performed,
(ii) the individual has his residence, or (iif) the
employing unit maintains a place of business to which
the individual’s services bear a reasonable relation.

2. The agency of the elected jurisdiction shall initially
approve or disapprove the election.

It such agency approves the election, it shall forward
a copy thereof fo the agency of each other
participating jurisdiction specified thereon under whose
unemployment compensation law the individual or
individuals in question might, in the absence of such
election, be covered. FEach such interested agency
shall approve or disapprove the election, as promptly
as practicable, and shall notify the agency of the
elected jurisdiction accordingly.

In case its law so requires, any such Inferested agency
may, before taking action, require from the electing
employing unit satisfactory evidence that the affected
employces have been notified of, and have acquiesced
in, the election.

3. If the agency of the elected jurisdiction or the
agency of any interested jurisdiction disapproved the
election, the disapproving agency shall notify the
elected jurisdiction and the electing employing unit of
its action and reasons therefor.

4. Such an election shall take effect as to the elected

Jurisdiction only if approved by ifs agency and by one
or more interested agencies. An election thus approved
shall take effect, as fo any interested agency, only if
it is approved by such agency.

5. In case any such election is approved only in part
or is disapproved by some of such agencies, the
electing employing unit may withdraw its election
within 10 days after being notified of siuch action.

C. The effective period of elections shall be as follows:

1. An election duly approved under this section shail
become effective at the beginning of the calendar
quarter in which the election was submifted unless the
election, as approved, specifies the beginning of a
different calendar quarter.

If the electing unit requests an egrlier effective date
than the beginning of the calendar quarter in which
the election is submiltted, such earlier dafe may be
approved solely as to those interested jurisdictions in
which the employver had no lability to pay taxes for
the earlier period in question.

2. a. The application of any election to any individual
under this section shall terminate if the agency of the
elected jurisdiction finds the services customarily
performed by the individual for the electing unit are
no longer customarily performed in more than one
participating jurisdiction. Such termination shall be
effective as of the close of the calendar quarter in
which notice of such finding is mailed to all parties
affected.

b. Except as provided in subdivision a, each election
approved hereunder shall remain in effect through
the close of the calendar year in which it s
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submitted and thereafter until the close of the
calendar quarter in which the electing unit gives
written notice of its termination to all affected
agencies.

c. Whenever an election under this section ceases to
apply to any individual under subdivision a or b, the
electing unit shall notify the affected individual
accordingly. :

D. 1. The electing unit shall promptly notify each
individual affected by its approved election, on the form
supplied by the elected jurisdiction, and shall furnish the
elected agency a copy of such notice.

2. Whenever an individual covered by an election
under this section is separated from his employment,
the electing unit shall again notify him forthwith as to
the jurisdiction under whose unemployment
compensation law his services have been covered. If
at the time of termination the individual is not located
in the elected jurisdiction, the electing unit shall nolify
him as fo the procedure for filing interstafe benefil
claims.

3. The electing unit shall immediately report to the
elected jurisdiction any change which occurs in the
conditions of employment pertinent to Ifs election,
such as cases where an individual’s services for the
emplover cease to be customarily performed in more
than one participating jurisdiction or where a change
in the work assigned to an individual requires him to
perform services in a new participating jurisdiction.

E. The authorily to approve or disapprove reciprocal
coverage elections in accordance with this section shall be

vested In the commissioner or his duly authorized
representative.

VAR. Doc. No. R95-66; Filed October 18, 1894, 1:57 p.m.
* ok k& % F M ok %
Title of Regulation: VR 388-81-6. Benefits.
Statutory Authority: § 60.2-111 of the Code of Virginia.

Effective Date: December 14, 1994,

Summary;

The amendment to Regulations and General Rules
Affecting Unemployment Compensation, adopting VR
300-01-6, establishes provisions governing the
application for, and payment of, benefifs under the
Virginia Unemployment Compensation Act, These
provisions remain substantively the same as current
regulatory provisions governing benefils, which are
being repealed concurrent with the promulgation of
this regulation.

Summary of Public Comment and Agency Response: No
public comiment was received by the promulgating agency.

Agency Contact: Copies of ihe regulation may be obtained
from Michael P. Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies,

VR 300-01-6. Benefits.
§ 1. Tofal and pari-total unemployment.

A.  An individual's week of total or part-total
unemployment shall consist of the seven-comsecuiive-day
period beginning with the Sunday prior to the first day he
files his claim at the Ipocal unempioyment insurance office
and registers with a Job Service office, except as previded
in subdivisions 1 and 2 of this subsection; and, thereafier,
the seven-consecutive-day period following any week of
such employmeni, provided the Iindividual reports as
reguired by subsection C of this section.

1. A week of total or part-total unemployment of an
individual located in an area served only by the
itinerant service of the commussion shall consist of the
seven-consecutive-day period beginning with the
Sunday prior te the first day of such individual’s
unemployment, provided that such individual registers
in person with such itinerant service at the first

available opportunity following the commencement of
his  total or paritoftal unemployment excepi as
provided in subdivision 2 of this subsection; and,
thereafter, the seven-consecutive-day period following
any week of such unemploymeni provided the

individual reports as required by subsection C of this
section.

2. A week of fotal or part-total unemploymeni of an
individual affected by a mass separation or a labor
dispute with respect to which arrangements are made
for group reporting by the employer shall consist of
the seven-conseculive-day period beginning with the
Sunday prior to the first day of his unemployment
provided that the group reporting is conducted within
13 days following the first day of unemployment.

B. Whenever an employing unit receives an Emplover’s
Report of Separation and Wage Information form from the
commission informing it that an individua! has filed a
claim for benefits, such employing unit shall within five
calendar days after receipt of such information form
complete the report and return it to the office from which
the informatory notice was sent. Thal portion of the
Emplover’s Report of Separation and Wage Information to
be complieted by the employing unit shall set forth:

1. The date the worker began working;

2. The last day on which he actually worked;
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3. 4 check mark in the block indicating the reason
for separation and a brief stalement of the reason for
the separation;

4. Such other information as is required by such form.
The employing unit’s official name and account
number, if any, assigned to such empioying unit by
the commission shall appear on the signed report;

5. The name and title of the official signing the report
shall he provided as well as certification that the
information contained in the report is accurate and
compleie to the best knowledge of that official.

. In cases involving a mass separation, as defined in
VR 300-0i-I, an empleyver shall file a list of workers
invelved in the mass separation with the unemployment
insurance office nearest Such workers’ place of
employment within 24 hours of the dale of separation
{(except as provided below), and shall not be required to
file individual reports for such workers as ofherwise
provided by this section. Such list shall include the
workers’ social security account numbers.

Where the total unemployment is due to a labor dispute,
the employer shall file with the local unemployment
insurance office nearest his place of business, in lieu of a
mass separation notice or jndividual workers separation
notices, a notice setting forth the existence of such dispute
and the approximate number of workers affected. Upon
request by the comimnission, such employer shall furnish to
the commission the names and social security account
numbers of the workers ordinarily attached to the
department or the establishment where unemployment is
caused by a labor dispute.

D. Te file a claim for benefits, a ciaimant shall appear
personally at the unemployment insurance office most
accessible to him or at a location designated by the
commission, and shall there file a claim for benefits
sefting forth (i) his unemployment and that he claims
benefits, (ii} that he is able fo work and is available for
work, and (ifi) such other information as is required. A
claim for benefits, when filed, may also constitute the
individual’s registration for work. ‘

1. Except as otherwise provided In this section the
claimant shall continue fto report as directed during a
continuous period of unemployvment. The contmission,
however, for reasons found to constitute good cause
for amy claimant’s inability to continue fo report to
the unemployment insurance office at which he
registered and filed his claim for benefiis, may permit
such claimant fo report to any other unemployment
insurance office.

2, The commission shall permit continued claims to be
filed by mail, or such other means as the commission
may authorize, unless special conditions require
in-person reporting. Such special conditions may
include:

a. When a claimaat is reporting back to claim his
first week(s} affer filing an initial, additional, or
reopened claim and he has not returned to work in
the meantime;

b, When a claimant needs assistance in order tlo
completely and accurately fill oul his claim forms
so as to avoid delays in processing his claims by
mail;

c. When, In the opinion of the local unemploymeni
insurance manager or deputy, there is a question of
eligibility or qualification which must be resolved
through an in-person inferview;

d  When a claimant who would normally be
reporting by mail receives no additional claim forms
and he wishes to continye claiming benefits;

e. When a claimant requests to report in person due
to problems associated with the receipt of mail.

E. All initial tofal or part-total unemployment claims
shall be effective consistent with the provisions set forth in
subsection A of this section, except that an earlier
effective date may apply for late filing of claims in the
following cases:

1. The commission is at fault due to a representative
of the commission giving inadequate or misleading
information to an individual about filing a claim;

2. A previous claim was filed against a wrong liabie
state;

3. Filing was delayed due to circunstances atiributable
to the commission;

4. A tranmsitional claim is filed within 14 days from the
date the Notice of Benefit Year Ending was mailed to
the claimant by the commission;

5. When claiming benefits under any special
unemployment insurance program, the claimant
becomes eligible for regular unemployment insurance
when the calendar quarter changes;

6. [ ¥hen ] The wrong lype of claim was taken by a
local unemploymen{ insurance office;

7. With respect to reopened or additional claims only,
[ wher ] the claimant can show circumstances beyond
his control which prevented or prohibited him from
reporting earlier.

F. [ An individuni shall be deemed to have reported ot
after either the calepdar week eoading date of #is last
continuwed elaim fied, or the calendar date on whieh the
initind elaim was filed: If the 28th day falls upen a date
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Hie final date for late filipg shal be cxtended to the next
day the office i5 open: Failure fo file within the Hme Hmit
elaimant st fle an additienal or reopened elaim i
aecordanece Wwith this sceton in order {0 begin a Hew
elaim series: In order fo claim benefit rights with respect
to a given week, the claimant must file a continued claim
form for such week. The first confinued claim form must
be filed within 28 days of the day the inifial claim was
filed. Thereafter, subsequent continued claim must be filed
within 28 days after the last week claimed. If the 28th
day falls upon a dafte when the unemployment insurance
office Is closed, the final date for filing shali be extended
fo the next day the office is open. Failure to file a
continued claim within the 28-day period will result in the
denial of benefits for the weeks In question unless good
cause is shown, and an additional or reopened claim must
be filed in order fo initiate any further claim for benefits.
Good cause for a delay in filing may be shown for any of
the following reasons:

1. The commission is al fauit due fo a represeniative
of the commission giving Iinadequafe or misleading
information to an individual about filing a claim;

2. Filing was delayed due fo circumstances aftributable
to the commission; or

3. The clalmant can show circumstances beyond his
control which prevented or prohibited him from filing
earlier. }

G. Normally, all claimants whose unemployment is folal
or pari-total must make an active search for work by
contacting prospective employers in an effort to find work
during each week claimed in order o meet the eligibility
requirements of § 60.2-612 of ihe Code of Virginia. A
claimant who is temporarily unemploved with an expecied
return to work date within a reasopable period of time as
determined by the commission which can be verified from
employer information may be considered attached to his
regular employer so as to meet the requirement that he
be actively seeking and unable fo find suitable work if he
performs all suitable work which his regular employer has
for him during the week or weeks claimed while atfached,

Attachment will epd if the claimant does not return to

work as scheduled or if changed circumstances indicate he
has become separated.

H. In areas of high unemployment as defined in § 1 of
VR 300-01-1, the commission has the authority, in the
absence of federal law to the contrary, fto adjust the work
search requirement of the Act Any adjustment will be
made quarterly within the designated area of high
unemployment as follows:

I. The adjustment will be implemented by requiring
claimants filing claims for benefits through the
full-service unempioyment Insurance office serving an
area experiencing a fofal unemployment rate of 109
through 18.8% o make one job contact with an

employer each week.

2. The adjustment will be impiemented by waiving the
search for work requirement of all claimants filing
claims for benefits through the full-service
unemployment insurance office serving an area
experiencing a fotal unemployment rate of 20% or
maore.

3. No adjustment will be made Tfor claimants filing
claims for benefits through the full-service
unempioyment insurance office serving an area
experiencing a total unemployment rate helow 10%.

§ 2. Partial unemployment.

A. With respect to a partially unemploved individual, a
week of partial unemployment shall consist of a calendar
week beginning on Sunday and ending at midnight on
Saturday. Toial wages payable fo partially unemployed
workers are to be reporfed on a calendar week basis.

B. Upon filing of a new claim for partial benefils in
each claimant's benefit year the commission shall
promptly notify the employer of such claimani’s weekly
benefit amount, the date on which his benefit year
commenced, and the effective date of the claim for partial
benefits. Similar notice shall likewise be given at least
once during the claimant’s benefit year to each subsequent
employer to whom the ciaimant is attached during a
period of partial unemployment for which he claims
benefits. Upon receipt of the notice the employer shall
record this information for use in the preparation of the
evidence he Is required to furnish periodically as required
in subsection C of this section.

C. After the employer has been notified of the benefit
vear, the weekly benefit amount, and the effective date of
the claim for partial benefits of any worker in his employ
(pursuant o subsection B of this section) the employer
shall, within seven days, furnish the employee with written
evidence concerning any week or weeks of partial
unemployment which ended on or before the receipt of
such notice and which began on or after the effective date
of the employee’s claim for partial benefits, The employer,
until otherwise notified, shall, within 14 days afier the
termination of any pay period which includes a week or
weeks of partial unemployment, and which ends after the
date of receipt of such notification, furnish the employee
with written evidence concerning his partial unemployment
with respect to such week or weeks. Written evidence of
partial unempioyment required by this subsection shall pe
furnished by means of a Statement of Partial
Unemployment, Form VEC-B-3I, or other suitable medium
approved by the commission, Such evidence need not be
furnished, however, where the worker’s earnings for a
week of partial unemployment equals or exceeds his
weekly benefit amount.

The information confained on such medium shall be in
ink or typewritien and shall show:
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1. The name of the employer and employer account
number;

2. The name and social security account number of
the worker;

3. The date delivered to the worker;
4. The calendar week ending date;

5. The gross amount of wages earned in such week,
by day;

6. The reason and the number of days or hours
involved where the worker’s earnings were reduced
for any cause other than lack of work;

7. The foliowing certification, or one similar:

“During the week or weeks covered by this repori,
the worker whose name is enfered worked less than
full time and earned less than his weekly benefit
amount for tofal unemployment because of lack of
work, or otherwise shown. I certify that lo the best
of my knowledge, this information is frue and
correct”;

8. A signature (actual or facsimile) by the employer
to the above certification or other identification of the
authority supplying the evidence.

D. The new claim for benefifs for partial unemployment
shall be dated to the first day of the beginning of the
individual’'s week of partial unemployment as defined in
subsection A of this section. However, in no event shall
such new claim be back dated to include a week which
ended more than 28 days prior to the date the individual
was furnished the Statement of Partial Unemployment, or

other written evidence concerning his partial
unemploymeni, as provided in subsection C, by the
employer.

E. 1. Upon filing a claim as specified in subsection D of
this section, the commission shall cause the notice referred
to in subsection B of this section to be sent to the
employer. Thereafter, the emplover shall make available
fo the claimant the Stalement of Partial Unemployment,
Form VEC-B-31, or other written evidence concerning his
partial unemployment, as provided in subsection C of this
section. Such written evidence of partial unemployment
shall be presented to the local uynemployment insurance
office within 14 days affer It is delivered to him by the
employer, and failure fo do so, within that time, shall
render the claim invalid as to the week or weeks to which
the statement or other evidence relates.

2. For each subsequeni week the partial claim is
continued the employer shall furnish the claimant with
the evidence of partial unemployment as provided in
subsection C of this section and the claimant shall
confinue to present such evidence to the local

unemployment insurance office within 14 days arter it
is deiivered to him by the emplover. Failure to do so
shall render the claim invalid with respect to the
week or weeks {f{o which the statement or other
evidence relates.

3. Notwithstanding the provisions of subdivisions 1 and
2 of this subsection, the commission shall permit the
claimant to file a continued claim by mail, or
otherwise, in the same circumstances applicable to a
claimant for fotal or part-total unemployment
compensation.

F. With respect to any week claimed, a partially
unemployed claimant shall be deemed [o be actively
seeking work if he performs all suilable work offered to
him by his regular employer.

§ 3. Disposition of benefit checks payable to a deceased
claimant.

If a claimant has met the eligibility requirements of the
Act and completed all forms prescribed by the commission
prior to his death, upon proof thereof, the check(s} for all
benefits due shall be payable to the decedent’s esiate.

§ 4. Comumission approval of training other than that under
Section 302 of the Job Training Partnership Act or Section
2296 of the Trade Act.

A. Training shall be approved for an eligible claimant
under the provisions of § 60.2-613 of the Code of Virginia
only if the commission finds that:

1. Prospecis for continuing employment for which the
claimant is qualified by fraining and experience are
minimal and are not likely {o Improve in the
foreseeable future in the locality in which he resides
or is claiming benefits;

2. The proposed lraining course of instruction is
vocational or technical training or retraining in schools
or classes that are conducted as programs designed (o
prepare an individual for gainful employment in ithe
occupation for which training Is applicable. The
training course shall require a minimum of 30 hours
attendance each week;

3. The proposed iraining course has been approved by
an appropriate accrediting agency or, if none exists in
the state, the lraining comgplies with quality and
supervision standards established by the commission,
or is licensed by an agency of the sfate in which it is
being given;

4. The claimant has the required gqualifications and
aptitude to complefe the course successfully;

5. The training does not include programs of
instruction which are primarily intended lo lead
toward a baccalaureate or higher degree from an
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institution of higher education.

B. Benefits may be paid to an otherwise eligible
claimant while he is atltending (raining only if the
commission finds that the claimant is enrolled in and
regularly attending the course of instruction approved for
him by the commission.

C. A claimant shall request training approval on forms
provided by the commission. The claimani’s enrollment
and attendance shall be reported to the commission
Deriodically as directed by the local unemployment
insurance office fo whichk he reporis.

VAR. Doc. No, R95-67; Filed October 18, 1994, 1:56 p.m.
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Title of Regulation: VR 300-01-7. Interstaie and Muliistate
Claimants.

Statutory Authority; § 60.2-111 of the Code of Virginia.

Effective Daie: December 14, 1994,

Summary:

The amendment lo Regulations and General Rules
Affecting Uremployment Compensation, adopting VR
300-01-7, establishes provisions governing the VEC in
administrative cooperation with other states
maintaining comparable provisions for freatment of
unemployment compensation claims by Individuals
involving two or more states. These provisions remain
subsiantively the same as current regulatory provisions
which are being repealed concurrent with the
promulgation of this regulation.

No changes were made to this regulation since it was
published in its proposed form.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact; Copies of the regulation may he obtained
from Michael P. Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1070. There may be a
charge for copies.

VR 300-01-7. Interstate and Multistate Claimants.
§ 1. Cooperative agreement

A. This section shall govern the commission in ils
adminisirative cooperation with other states adopting a
similar reguiation for the payment of benefils to interstate
claimanis.

B. A week of unemployment for an interstate claimant
shall consist of any week of unemployment as defined in

the Ilaw of the liable state from which benefils with
respect to such week are claimed.

C. Each interstate claimant shall be registered for work
through any public emplovment office in the agent sfate
when and as required by the Iaw, regulations, and
procedures of the agent state. Such registration shali be
accepted as meeting the registration requirements of the
liable state.

Fach agent state shall duly report fo the liable state in
guestion whether each Inferstaie claimant meels the
regisfration requirements of the agent state.

D. If a claimant files a claim againsi any state and it is
determined by such state that the claiman! has available
benefit credits in such state, then claims shall be filed
only against such state as long as benefit credits are
available in that state. Thereafter, the claimanf may file
claims against any other state in which there are available
benefit credits. For the purposes of this regulation, benefit
credits shall be deemed to be unavailable whenever
benefits have been exhausted, ferminated, or postpened for
an indefinite period or for the entire period in which
benefits would otherwise be payable or whenever benefils
are affected by the application of a seasonal restriction.

E, Claims for benefits or a waiting period shall be filed
by interstate claimants on uniform Interstate claim forms
and in accordance with uniform procedures developed
pursuant to the Interstate Benefit Payment Plan. Claims
shall be filed and processed in accordance with the lype
of week in use in fhe agent state.

Claims shall be filed in accordance with agent stale
regulations for inirastate ciaims in local unempieyment
insurance offices, at an itinerant point or by mail.

1. With respect to claims for weeks of unemployment
in which an individual was not working for his regular
employer, the liable state shall, under circumstances
which it considers good cause, accept a continued
claim filed up io one week or cne reporting period
late. IT a claimant files more than one reporting
period late, an initial claim shail be used fo begin a
claim series and no continyed claim for a past period
shall be accepled.

2. With respect to weeks of unemployment during
which an individual is attached to his regular
employer, the liable state shall accept any claim
which Is filed within the fime limit applicable to such
claims under the law of the agent stale,

F. The agent stale shall, in connection with each claim
filed by an interstate claiman!, ascertain and repori fo the
liable state in question such facts relating to the claimant’s
availability for work and eligibility for benefils as are
readily determinable in and by the agenl state. The liable
state may utilize the (elephone or mail fo directly
ascerlain facts from the parties.
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The agent state's responsibilily and authorify In
connection with the determination of interstate claims shall
be limifed o investigation and reporting of relevant facts.
The agent state shall not refuse to lake an inferstate
claim.

G, The agen! state shall afford all reasonable
cooperation in the holding of hearings in connection with
appealed interstate benefit claims,

With respect fo the time limits imposed by the law of a
liable state upon the filing of an appeal in connection with
a disputed benefit claim, an appeal made by an inferstate
claimant shall be deemed to have been made and
communicated to the liable state on the date when it Is
received by any qualified officer of the agent state, or the
date it was mailed by the claimant, whichever is earlier.

X, This section shall apply in all its provisions fo claims
taken in and for Canada.

§ 2. Interstate cooperation.

A. This secfion, approved by the Secretary of Labor
pursyant to § 3304(2)(8)(B), Federal Unemployment Tax
Act and adopfed under § 60.2-609 of the Code of Virginia,
shall govern the Virginia Employment Commission in’ its
administrative cooperation with other states relating lo the
Interstate Arrangement for Combining FEmployment and
. Wages.

B. A claim for benefits shall be filed by a
combined-wage claimant in the same manner as by a
claimant who Is eligible for benefils under the
unemployment insurance law of the paying state.

. Benefits, in all cases, shall be paild fo a
combined-wage claimant from the unemployment insurance
fund of the paying state, and all benefit rights shall be
determined by (the paying state pursuant fo its
unemployment insurance law.

D. Wages paid lo a claimant during the paying state’s
applicable base pericd, Including wages reported for that
period by a transferring state as available for the payment
of benefifs under the arrangement, shall be included by
the paying siate in determining such claimant’s benefit
rights.

Wages, once they have been transferred and used in a
determination which established monetary eligibility for
benefits in the paving state, shall be unavailable for
determining monetary eligibility for benefils under the
unemployment insurance law of the transferring stafe,
except lo the extent that wages are usable for
redefermination purposes.

E.  Each stafe, with respect fo any combined-wage
claimant, in utilizing forms approved by the Intersiate
Benefit Payment Comimittee, shall:

1. Promptly reguest any other state in which the
claimant has worked to furnish a report of the
claimant's uwnused covered wages during the base
period of the paying state as well as his current
eligibility under the law of such state.

2. When acting as the transferring state, report
promptly upon the request of any state the amount of
any claimant's unused covered wages during the
applicable base period and the current monetary
eligibility of such claimant under the law of the
transferring state.

3. When acting as the paying state, send fo each
transferring state a copy of the initial determination,
together with an explanatory statement.

4. When acting as the paying state, send to the
claimant a copy of the inifial determination, noting his
rights to appeal.

5. When acting as the paying state, send fo each
transferring state a statement of the benefits
chargeable fo each state. This is done at the end of
each quarter in which any benefits have been paid,
and each statement shall include the benefits paid

during such quarter as to each combined-wage
claimant. The ratio of each charge to ftotal benefifs
paid shall be equal to the ratio of the wages reporied
by the transferring state (and used in the monetary
determination) to the ftotal wages used in the

determination.

F. A transferring state shall, as soon as practicable after
receipt of a statement as set forth in subsection E,
reimburse the paying state accordingly.

G. A claimant’s wages shall not be combined,
notwithstanding any other provision of this arrangement, if
the paying state finds that based on combined wages the
claimant would be ineligible for benefils. Wages reporfed
hy the transferring state shall in such event be returned to
and reinstated by such state. The provisions of the
interstate benefit payment arrangement shall apply to each
claimant,

H. Whenever this plan applies, it will supersede any
inconsistent provision of the Interstate Benefii Payment
Plan and the regulation thereunder.

VAR, Doc. No. R#5-68; Filed October 18, 1984, 1:55 pm.
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Title of Regulation: VR 308-01-8. Adjudication.
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The amendment fo Regulations and General Rules
Affecting Unemployment Compensation, adopting VR
300-01-8, establishes provisions governing the
administrative adjudication of benefit claims filed with
the Virginia Employment Commission pursuant to the
Virginia Unemployment Compensation Act. This
regylation will replace current VR 300-01-4, of the
same title, which is being repealed concurrent with
promulgation of this regulation. ’

In addition {fo reorganizing and recodifying the
provisions currently found in VR 300-01-4, ceriain
provisions are being amended as follows:

1. A presumption identifying postmark date (if placed
in US. mail) or receip! date as the filing date of an
administrative appeal is set forth, codifying current
agency practice.

2. The criteria for granting of a split hearing is sef
forth; namely, for interstate claimants who wish fo
appear personally, and (at the request of a party or
at the discretion of commission) when an inirastafe
claimant files a claim involving an out-of-state
employer or in cases of a “bona fide emergency or
other compelling circumstance.” Notice requirements
for such hearings are also set forth.

3. Comncerning the reopening of a case prior fo
issnance of the decision, the new provision allows for
a hearing on the issue where good cause (in the
discretion of the examiner) is given. The current
regulation states that, in such circumstances, the

hearing shall be granted upon request (regardless of
whether good cause exists).

4 A conclusive presumption controlling the filing date
of a request for a hearing in an appeal before the
commission is set forth, specifically granting the
authority to remand a case fo an appeals examiner
where the record Ii¢ defective or insufficient. A
provision setting forth a right {o oral argument on
request is modified with a proviso that the case may
be remanded where necessary for the ftaking of
additional evidence. The language of this provision is
different from that which was contained In this
regulation in Iis proposed form. The substance,
however, has nof changed.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency's response may be obtained from the promulgating
agency or viewed at the office of the Registrar of
Regulations,

Agency Contact: Copies of the regulation may be obtained
from Michael P, Maddox, Regulatory Coordinator, Virginia
Employment Commission, 703 East Main Street, Richmond,
VA 23219, telephone (804) 786-1040. There may be a
charge for copies.

VR 300-01-8. Adjudication.
§ 1. Deputy’s determinations.

A. Whenever, after a claim is filed, a depuly obiains
information from a claimant, emplover, or third parfy
which could affect the claimant’s entitlement to benefits,
he shall Initiate further Investigation. The deputy may
contact the parties in person or by felephone o obtain
information. Documentary evidence prepared specifically
for the claim or for other purposes may be considered by
the deputy. Any party to an investigation may be
represented by counsel or a duly authorized representative,
No information or evidence shall be considered by the
deputy unless the claimant has been given the opportunity
fo see or hear it and comment upon it Information
concerning eligibility or qualification for benefils shail be
entered into commiission records.

B. A predetermination fact-finding proceeding may be
scheduled by the depuly whenever a request is made by
the claimant, his last 30-day employing umil, or ohis
interested subsequeni employing unit, for the purpose of
gathering information to defermine benefit eligibilily or
qualification. Nolice of the date, time and location will pe
mailed to the parties five days before the scheduled
proceeding, but such notice may be waived with the
parties’ consent,

The proceeding may be conducted fclephonically or in
persen with the deputy presiding. This informal interview
shall not be recorded in any way, although nofes can be
taken by the depuly. Siatemenls made by parties or
witnesses shall not be faken under oath and formal
examination or cross-examination shall not be permitied,
The deputy shall direct questions to the parties and
witnesses. The parties may also ask guestions of each
other and the witnesses. Rebuttal io statemenis made by
opposing parties or witnesses shall be permitted. Any party
to a predetermination proceeding may be represenied by
counsel or other duly authorized ageni. The record of
facts of the proceeding shall become a part of the
commission’s records.

C. As soon as possible following the acquisition of facts
pecessary fo make a determination, eifher from the
parties’ submissions or from a predetermination
proceeding, the depuly shall render a determination in
writing which shall include the effective date of any
qualification or disqualification, the dates of any eligibility
or ineligibility, the law or regulation upon which the
determination is based, and the reasons for (ke
determination, together with information concerning the
filing of an appeal. This determination shall be prompfly
mailed to the parties at their last known addresses.

§ 2. First level appeals.
A, The claimani, his last 30-day employing unii, or any

subsequent employing unit with a direct interest in an
issue may appeal from an adverse depulv's determination
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as specified in § 60.2-619 of the Code of Virginia.

1. Appeals shall be filed with the commission through
the local unemployment insurance office where the
claim was filed, or at the administrative office of the
comimission in Richmond, Virginia, Appeals shall be
presumed fo be filed on the date of receipt by the
commission. An appeal mailed to the commission shall
be presumed to be filed on the date of postmark by
the Unifed States Postal Service.

2. Appeals shall be in writing and should set forth the
grounds upon which they are sought, as well as the
social security account number of the claimant;
however, any document in writing submitted by a
party or his authorized representative expressing a
desire to appeal shall be sufficient to initiate an
appeal. Agency personnel shall furnish an appellant or
his authorized represeniative whatever assistance Iis
necessary to file an appeal

B. After the filing of an appeal, the record in connection
with the claim, together with the notice of appeal, shall be
assigned fo an appeal tribunal consisting of a salaried
examiner only. Should evidence indicafe that the appeal
was not filed within fthe time prescribed by law, the first
issue to be considered at the hearing shall be whether the
appeal was timely filed or whether there exists good cause
for extending the appeal period.

1. In all cases except those coming under the
provisions of subdivisions 2 and 3 of this subsection,
an in-perscn hearing shall be scheduled in the local
unemployment insurance office where the claim was
filed or subsequently transferred. At the discretion of
the commission, an in-person hearing may be
scheduled at some other convenient location, provided
that the alfernate location is not such a distance from
the claimant’s residence as to cause undue hardship
or unreasonable travelling expense.

2. In cases where the claimant has filed an interstate
claim, or upon the consent of all parties, a telephone
hearing shall be scheduled. An inferstate claimanf,
upon request, shall be allowed fo personally appear
for participation in an in-person or split hearing. In
such case, the claimant will be scheduled to appear at
the local unemployment Insurance office of the
commission located nearest his residence, or any other
convenient location.

3. A split hearing may be scheduled upon the request
of any party, or at the discretion of the commission,
whein

a. The claimant has worked for an employer in
another stafe, and thereafter returns to Virginia and
files an infrastate claim naming the out-ofstate
emplover as an irterested party; or

b. A bona fide emergency or other compelling

circumstance makes attendance al an
hearing by a parfy, material
representative unreasonably difficult.

in-person
witness, or

4, After an in-person hearing has been scheduled and
the notice of hearing mailed, either the Chief Appeals
Examiner or the appeals examiner assigned fo the
case may grant a request for a split hearing for any
of the reasons sef forth In subdivision 3 of this
subsection. In such case, a new notice of hearing need
nof be issued, but all interested parties and their
representatives should be informed of the agency’s
action and the telephonic procedures as soon as
practicable.

5. The notice of hearing shall set forth the particular
" statutory provisions and points at issue which must be
considered to resolve the case. The appeals examiner
may consider any other applicable issues which are
raised or become evident during the course of the
hearing provided that all parties in interest are
present and all agree on the record to waive the
statutory notice requirement with respect to such new
issue. The appeals examiner may refer a new issue
back to the deputy if it has not been ruled upon at
that level and may, upon his own motion, postpone or
continie the case if a new issue has become evident
and it is necessary to give proper statufory notice in
order to proceed.

C. The Office of First Level Appeals shall endeavor to
schedule hearings as soon as possible in the order in
which appeals are received. Special requesis regarding
dates or fimes of hearings will be given consideration;
however, they need not always be honored. Requests for
postponement of scheduled hearings shall be granted only
when a party or his authorized representative
demonstrates good cause for an inability to appear at the
scheduled date and time. Good cause shall be deemed to
exist if a likelihood of material and substantial harm s
shown. Postponements may be granted only by the Chief
Appeals Examiner, the Clerk of the Commission-Lower
Authority, the examiner assigned lo hear the case, or an
appeals examiner acting in charge of the Office of First
Level Appeals, although they may be communicated to the
parties by other authorized persons. A postponed hearing
may be rescheduled without notice if all parties in interest
agree. Otherwise, notice of a postponed hearing shall be
given as if it were a new hearing.

D. Once a hearing has commenced, it may be continued
only by the presiding appeals examiner, either upon his
own motion or that of a party. Confinuances may be
granted in situations where: (i) there is insufficient time to
properly hear the evidence; or (ii) unexpected or
unagvoidable circumstances arise during the course of a
hearing which require a continuance in order to protect
the substantive or procedural rights of the parties.

A continued hearing may be reschecdiiled by the

' presiding appeals examiner without written notice if all
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parties in interest are present and all concur. Otherwise,
notice of a continued hearing shall be given as if it were
a new hearing.

E. If the appeiiant wishes lo withdraw his appeal, a
request, together with the reasons therefor, must be made
in writing and sent to ihe Clerk of the Commission-Lower
Authority at the commission’s adminisirative office in
Richmond, Virginia. The request will be granted only if
the appeals examiner assigned to hear the case is satisfied
that:

I. The appellant understands the effect that
withdrawal! will have upon benefit entiflement,
potential benefit charges, and potential overpayment;

2. The request is pot the resull of any coercion,
coliuzion, or illegal waiver of benefils prohibifed under
§ 60.2-107 of the Code of Virginia; and

3. The appealed determination is not clearly erroneous
based upon the existing record.

Once granted, a withdrawal! cannof be rescinded unless
an evidentiary hearing on the issue of rescission is held
before an appeals examiner and the former appeliant
demonstrates that the criteria required for withdrawal
were not fully met.

F. In any hearing before an appeals examiner, all
testimony shall be laken under oath or affirmalion and a
record of the proceedings shall be made by the presiding
appeals examiner who shall inform all parties of this fact.
No other recording of the proceedings other than that
specifically authorized by the Act shall be permitted.

The appeals examiner shall conduct the hearing in such
a manner as to asceriain [he substantive rights of the
parties without having to be hound by common Iaw,
statutory rules of evidence, or technical rules of
procedure. In addition to testimony, the appeals examiner
may accept relevant documents or other evidence info the
record as exhibils, upon the motion of a party.

I. Where a parly Is unrepresented, the appeals
examiner shall assist that pariy in presenting his case
and lesting the case of the opposing pariy.

2, At any hearing before an appeals examiner, an
interested party may appear in person, by counsei, or
by an authorized representafive. All such persons will
be permitted to attend the entire hearing.

3 An emplover shall be permiited one represenfative,
in addition fo counsel or duly authorized agenl, who
may altend the entire proceeding. The appeals
examiner shall exclude any other witnesses from the
hearing until such time as their testimony Is to be
taken. Observers may be permitted to attend the
hearing so long as there is no objection by a party.

4. The appeals examiner shall conirol the order of
proof, rule upon the admission of evidence, and may
examine and cross-examine witnesses. The examiner
shall have the authority fo maintain order and ofect
digruptive or nnruly individuals. At a hearing, the
parties, counsel, or duly aulhorized representatives
shall be given an opporfunity fo cross-eXaniine
witnesses, to inspect documents, and fo offer evidence
in explanation and rebutfal. On metion of the appeals
examiner alone, documenis already in a claimant’s like
or obiained during the course of a hearing may be
admitted info the record as exhibits. Before {e
hearing Is closed, the parfies shall be given am
opportunity to present oral argument on all the issues
of law and fact to be decided. In addition, the appeals
examiner may permif the parties fo submit wriften
arguments,

. The decision of the appeals examiner shall be
reduced to writing and shall state the issues, findings of
fact, opinion or reasons for the decisicn, and final
judgement of the examiner. A copy of the decisicn shall
be mailed lo each of the inleresied parties and their
known representatives who have reguested to be notified
of the decision. If the decision Is rendered by an appeals
examiner other than the one who presided at the hearing,
that examiner shall review the record of the hearing and
so state in the decision.

H. If any paity believes that the appeals examiner
exhibits bias fowards one or more parties in a case 2
challenge to the interest of such appeals examiner shall be
made promptly after the discovery of facls on wihich such
challenge is based, but not lafer than the date on which
the decision is issued. Uniess made at the hearing, such
challenge shall be set forth in writing with the reasons
therefor,” and sent to the Chief Appeals Examiner al lhe
administrative office of the commission in Richmond,
Virginia. If the Chief Appeals Examiner does nol disqualify
the challenged appeals examiner, the appeals examiner
shall coniinue fo participate in the hearing and render a
decision in the case. If the challenged appeals examiner s
disqualified, or chooses lo withdraw, the Chief Appeals
Examiner, or anpther appeals examiner sppointed by him,
shall decide the case. Failure to disqualify shall be subject
to review by the commission on appeal by the aggrieved
party, in the same manner as any other issue in the case.

L Any party who is unable fo appear for the schediled
hearing, or who appeared but wishes to present additional
evidence, may request a reopening of the case, which wili
be granted If good cause is shown. The reguest, together
with the reasons therefor, shall be made in wrilting and
sent to the Chief Appeals Examiner in the adminisirative
office of the commission in Richmond, Virginia.

1. Where a request for reopening is received hefore
the decision of the appeals examiner is issued, the
decision shall be withheld if the Chief Appecals
Examiner, or the appeals examiner assigned lo the
case, finds that the reasons given in the request, if
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proven, would establish good cause to reopen the
hearing. In that event, a hearing will be scheduled on
the reopening issue. If, affer the hearing, the appeals
examiner should decide thal reopening is warranted,
the case shail be reopened for the taking of addifional
evidence. If no reasons are given for the reopening
request, or if the reasons given would not establish
good cause to reopen the hearing, the appeals
examiner shall render a decision denying the request
and adjudicating the merits of the case. In any even!
the decision concerning the issue of reopening shall be
subject fo review by the comumission on appeal by the
aggrieved party.

2. A request for reopening after the appeals examiner
has issued his decision on the merits of the case, buf
within the appeal period, shall be mailed to the Office
of Commission Appeals and shall set forth in writing
the reasons therefor. If the commission is of fthe
opinion that the written request establishes good cause
for reopening It shall remand the case fo the Chief
Appeals Examiner, If the commission is of the opinion
that the written request does not set forth good cause
for reopening it shall treat the request as an appeal to
the commission on the merits of the case pursuant to
this part.

3. Once a decision is rendered and becomes final, it
cannot be reopened for any reason. A request for a
regpening after the decision of the appeals examiner
has become final shall be treafed as an untimely
appeal to the conunission pursuant to this regulation.
In the discretion of the commission, a Bearing on the
issue of reopening may be held.

§ 3. Commission review,

A. The commission may acquire jurisdiction over a case
in any of the following ways:

1. Any party lo a hearing before an appeals examiner
may appeal the decision within the tme lmift set
forth in § 60.2-620 of the Code of Virginia. The party
appealing shall file with the commission, through the
local unemplovment Insurance office where the claim
was filed or at the administrative office of the
commission in Richmond, Virginia, a notice of appeal
which shall be in writing and should set forth the
grounds upen which the appeal is sought. Appeals
shall be presumed lo be filed on the date of receipt
by the commission. Anr appeal mailed fo the
commission shall be presumed to be filed on the date
of postmark by the United States Postal Service.

2. At any time before the decision of the appeals
examiner becomes final, the commission may on Ifs
own mofion assume jurisdiction of any case pending
before an appeals examiner and place such case on
the appeal docket of the commission. The commission
may consider and review the case and affirm, modify,
or sef aside and vacate the decision of the appeals

examiner on the basis of the evidence previously
submitfed as shown by the record, or may direct the
taking of additional evidence before the commission or
the appeals examiner. Such additional evidence may
not be taken unless notice of the time and place of
the taking thereof has been mailed to all parties to
the case at least seven days before such time,

3. If the appeal to the commission is nof filed within
the statutory time limit set forth in § 60.2-620 of the
Code of Virginia, the appellant shall set forth in
writing the reasons for fhe late filing. If the reasons
set forth, if proven, would show good cause for
exftending the appeal period, the commission shall
schedule a hearing lo fake testimony on the issue of
good cause for late filing. If the reasons set forth in
the notice of appeal are insufficient fo show good
cause for lafe filing, the appeal shall be dismissed and
the decision of the appeals examiner shall become the
final decision of the commission.

B. Except as otherwise provided by this rule, all appeals
to the commission shall be decided on the basis of a
review of the evidence in the record. The commission, in
its discretion, may direct the taking of addifional evidence
after giving written notice of such hearing to the parties,
provided:

1. It is shown that the additional evidence is material
and not merely cumulative, corroborative or collateral,
could not have been presented af the prior hearing
through the exercise of due diligence, and Is likely to
produce a different resulft at a new hearing; or

2. The record of the proceedings before the appeals
examiner is insufficient to enable the commission to
make proper, accurate, or complete findings of fact
and conclusions of law,

A parly wishing to present additional evidence or oral
argument before the commission must file a written
request within 14 days from the dafe of delivery or
mailing of the Notice of Appeal. A request for a hearing
shall he deemed to be filed on the dafe of receipt by the
commission. A request for a hearing mailed to the Office
of Commission Appeals shall be deemed fo be filed on the
date of postmark by the United States Postal Service. In
such cases, the postmark dafe shall be conclusive as to the
date of filing. The commission shall notify the parties of
the time and place where additional evidence will be
taken or oral argument will be heard. Such notice shall be
mailed to the parties and their last known representatives
at least seven days in advance of the scheduled hearing. A
request to present additional evidence will be granted only
if the aforementioned guidelines are metl [ If A timely
request for oral argument will be granted unless |, affer
a review of the record of the case, the commission
defermines that the record is either defective or
insufficient, | under which circumstances | the case may
be remanded (o the appeals examiner for [further

proceedings ; even € a request for o hearing or trenpscript
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has b een received | .

C. Postponements, continnances and withdrawals of
appeals before the commission shall be handled in the
same manner as lower authority appeals, as set forth in
this regulation, except that requests shall be made through
the Office of Commission Appeals or through the special
examiner assigned to hear the case. Only a special
examiner shall have the authorily to grant a postponement.

D. Prior to a hearing before the commission for the
purpose of {taking additional evidence or for oral
argument, and upon the request of an inferested party, a
transcript of the hearing held before the appeals examiner
shall be furnished ito all interested parties. Where no
request for a transcript I made and the hearing lasted
less than 45 minufes, the tape may be repiayed for the
parties prior fo the commission hearing in lieu of
furnishing a transcript. A hearing before the commission
for additional evidence shall be conducted under the same
rules as outlined in subsection F of § 2 of this regulation
for the conduct of hearings at the lower authority level,
except that the party being granted the right to present
additional evidence shall proceed first. If hoth parties are
allowed to present additional evidence, the appellant shall
proceed first. Oral argument shall commence with the
appellani, allowing the appellee the chance to respond
with oral argument and rebuttal, and close with the
appellant in rebuttal.

E. The decision of the commission affirming, modifying,
or setting aside any decision of an appeals examiner shall
be in writing and shall be delivered or mailed to each
party fo the appeal as well as to their known
representatives who have requested to be notified of the
decision. The date of such notification shall be recorded
on the commission’s appeal docket.

F. Any parly to an appeal before the commission who
was unable fo appear for the scheduled hearing may
request a reopening of the matter. The request shali be in
writing to the Office of Commission Appeals and shall sei
forth the basis upon which If is being made. If the
comimission Is of the opinion that the reasons in the
request show good cause fo reopen, the request for
reopening shall be granted. If the commission is of the
opinion that the reasons given in the request do not show
good cause, reopening shall be denied. In the discretion of
the comumission, a hearing on the issue of reopening may
be held. Once a decision is rendered and has become
final, the case may not thereafter be regpened for any
reason.

G. A challenge to the interest of the commission may be
made orally during a hearing or in writing before or after
a hearing, but only prior to the dafe the commission’s
decision becomes final. The commission shall promptly
hear the chalienge, and proceedings with respect to the
matter at issue shall not continue until the challenge is
decided. In case of a written challenge, the challenge
should be addressed to the Office of Comumission Appeals,

at the commission’s administrative office in Richmond,
Virginia.

§ 4. Oaths and subpoenas.

A, The special examiner, the appeals examiner, and the
Clerk of the Commission shall have f{he power o
administer oaths, to ftake depositions, certify f{o official
acts, Iissue subpoenas, compel the attendance of witnesses
and the production of books, papers, -correspondence,
memoranda, and other records, and to fake such action as
may be necessary in any hearing.

B. Upon the request of any party (o a proceeding, the
Clerk of the Commission, in the name of the commission,
may Issue subpoenas requiring the atfendance of witnesses
at any designated fime and place fixed by the special
examiner or appeals examiner for the hearing of a claim
or any issue therein.

Upon a wrilten request of any party specifying with
reasonable certfainfly any books, papers, correspondence,
memoranda, or other desired records, the Clerk of the
Commission may issue a subpoena duces tecumn requiring
the production of such evidence at any designated time
and place ftixed by the special examiner or appeais
examiner for the hearing of a claim or any issue therein.

A request for a subpoena ad testificandum or subpoena
duces fecum may be denied If there is no showing of
relevance to the subject of the appeal, if it appears that
the request would only produce cumulative evidence or
testimony, or if it appears thaf the request would not
serve the interest of the party making it. If such reguest
is denied, it may be renewed at the hearing and a proffer
of evidence or festimony may be made. The appeals
examiner or special examiner hearing the case shali
continue the hearing if it appears that the subpoena should
be issued.

C. Witnesses subpoenaced for appeals before the appeals
examiner or the commission, or both, shall, upon reguest,
be allowed expenses as provided in § 14.1-180 of the Code
of Virginia.

VA.R. Doc. No. R85-69; Filed October 18, 1994, 1:54 p.m.

DEPARTMENT OF GAME AND INLAND FISHERIES
(BOARD OF)

NOTICE: The Board of Game and Inland Fisheries is
exempt from the Administrative Process Act pursuant to §
9-6.14:41 A of the Code of Virginia in promulgating
regulations regarding management of wildlife; however, it
is required by § 9-6.14:22 {o publish all proposed and final
regulations.

Title of Regulation: VR 325-02-24. Game: Waterfow]l and
Waterfowl Blinds.
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Statutory Authority; §§ 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: December 14, 1894,

Summary:

Section 18 of this regulation is being amended fto
provide for the use of bismuth-tin shot in addition to
steel shot for waterfow! hunting in Virginia, effective
with the 1994-95 waterfowl hunting season, if such shot
Is permissible under federal migratory waterfowl law.

VR 325-02-24. Game: Waterfowl and Waterfowl Blinds.
§ 1, “Blind” defined.

The term “blind” as used in the waterfowl blind laws
and in the regulations of the board shall mean and
include camouflaged rowboats, whether in motion or
anchored, and other lawful floating devices or things
constructed or erected and used on land or in the water
for the purpose of shooting waterfowl therefrom in, on or
over the public waters and from the shores thereof and
which are so constructed or erected as to be deceptive or
which provide a place of concealment or obscure the
hunter from view and all such devices or things shall
come within the provisions of the laws for hunting
waterfowl, which require that blinds be licensed.

§ 2, Determining depth of water for purpose of licensing
blinds to persons other than riparian owners.

In determining whether or not stationary blinds shall be
licensed to persons other than riparian owners pursuant fo
§ 29.1-345 of the Code of Virginia, the depariment shall
presume that the correct depth of water at mean high tide
at a given location as required by said statute is that
obtained by using the most recent “Tide Tables” and
adjustments thereto published by the National Ocean
Survey, National Oceanic and Atmospheric Administration
of the United States Department of Commerce. Any persen
requesting the department to use an alternative method of
calculating such depth, at a given location, shall bear the
burden and expense of establishing to the satisfaction of
the department, that such depth is in fact other than that
obtained as described therein.

§ 3. Violation of federal law or regulation pertaining to
migratory game birds.

A viplation of federal statute or a regulation based
thereunder as relates to the tfaking, capturing, killing or
attempting to take, capture or kill any migratory game
bird shall constitute a violation of this section.

§ 4. Distance between floating blind and stationary blind.
It shall be unlawful to tie out or anchor a mat blind, or

other floating blind, within 500 yards of a stationary shore
or stationary water blind on which license has been paid

for the season, except by the consent of the owner of such
stationary shore blind or water blind, whether the same be
occupied for shooting or not.

§ 5. Blinds in the City of Virginia Beach.

In the City of Virginia Beach, except for blinds and
floating blind sites which may be erected by the
department, no new blinds shall be erected and no
licenses shall be issued for the erection of new shore or
stationary water blinds upon the shores or in the public
waters, nor may floating or mat blinds anchor within 500
yards of the shores of lands or blinds owned or controlled
by the department except floating blinds may be stationed
at sites designated by the department. Blinds and floating
bltind sites erected by the department shall not be
licensed, but there shall be a metal plate affixed to such
blinds for identification purposes.

& 6. Blinds adjacent to Chickahominy Wildlife Management
Area.

No license shall be issued for stationary waterfowl
blinds on Morris Creek and the Chickahominy River in
Charles City County adjacent to the Chickahominy Wildlife
Management Area.

§ 7. Blinds on Game Farm Marsh Wildlife Management
Area.

No stationary waterfowl blinds shall be licensed, and no
stationary or floating blind license shall be required for
hunting waterfowl on the Game Farm Marsh Wildlife
Management Area, or in, or on, the public waters of the
Chickahominy River, north of the New Kent-Charles City
County line adjacent thereto; provided, however, that this
section shall not abridge the privileges prescribed for
landowners, and their lessees and permitiees, in §§
29.1-344 and 29.1-347 of the Code of Virginia.

§ 8. Blinds adjacent {o Ragged Island Wildlife Management
Area.

No license shall be issued for stationary waterfowl
blinds in the adjacent waters to mid-channel of Kings
Creek and Ragged Island Creek or in the adjacent waters
of the James River and Batten Bay within 1000 yards of
the Ragged Island Wildlife Managemeni{ Area in Isle of
Wight County.

§ 9. Blinds prohibited in sections of Accomack County,

The waters adjacent to the Free School and Michael
marshes in the vicinity of the Town of Saxis in Accomack
County shall be closed to stake and floating waterfowl
blinds starting from a stake on the north shore of Back
Creek § 230° 37" E for a distance of 7560’ more or less to
a point 1500" more or less west of South Point, then § 58°
00° E for a distance of 9380’ more or less to the cenfer
of the mouth of Cattail Creek. The waters of Messongo
Creek shall be closed fo stake and floating blinds from the
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above-described line to Mill Creek. The waters of Cattail
Creek shall be closed to stake and floating blinds from its
mouth following the center of the creek to the southeast
corner stake of Michael’s marsh.

§ 10. Disturbing waterfowl on New River
boundaries of Radford Army Ammunition Plant.

within

It shall be unlawful to take, attemipt to take or pursue
waterfowl on that portion of the New River that lies
entirely within the boundaries of Radford Army
Ammunitior Plant located in the counties of Montgomery
and Pulaski.

§ 11. Disturbing, taking, etc., waterfowl within Mason Neck
State Park.

It shall be unlawful to take, attempt to take, pursue or
disturb waterfowl on those waters within the boundaries of
Mason Neck State Park located in Fairfax County, known
as Kane Creek Water Fowl Refuge.

§ 12. Repealed.
§ 13. Repealed.
§ 14. Special sea duck season area.

Whenever federal migratory waterfowl regulations permit
a special season for taking scoter, eider and old-squaw
ducks within an area designated as a special sea duck
hunting area under regulations adopted by the hoard, such
special sea duck hunting area shall be designated and
delineated as follows:

The ocean waters of the City of Virginia Beach below
the Chesapeake Bay Bridge Tunnel, seaward of U.5. Route
60 and of Back Bay and iis tributaries, the tidal waters of
Northampton and Accomack counties, and the Chesapeake
Bay and each of iis tributaries up to the first highway
bridge, but exclusive of that portion of the Chesapeake
Bay known generally as Pocomoke Sound bounded by a
line beginning on the western shore of Smiths Island and
extending southeastward to the southwest shore of the
hook of Tangier Island, and thence extending easterly to
the southern tip of Parkers Marsh at the mouth of
Onancock Creek. The highways with bridges making up the
houndary are: Route No. 644 and No. 200 in
Northumberland County, Route No. 3 from Kilmarnock in
Lancaster County to Middlesex County, Route No. 3 in
Middlesex and Mathews counties, Route No. 3 and No. 17
in Gloucester County to York County, Route No. 17 in
York County, and Route No. 17 and Interstate No. 64 in
Newport News and Hampton. Hunting of waterfowl within
800 yards of any shore, island or emergent vegetation is
prohibited during special sea duck season.

§ 15. Bonus scaup area.

Whenever federal migratory waterfowl regulations permit
a special season for taking scaup ducks outside the regular

duck hunting season, or permit an extra bag limit on
scaup ducks during the regular duck hunting season, within
an area designated under regulations adopted by the
hoard, the area to which such special season or exira bag
limit shall apply shall be designated and delineated as
follows: -

The tidai waters of Accomack and Northampton
counties; the waters of Virginia Beach seaward of, buf not
including, Back Bay and all of its tributaries, and seaward
of Route 60; Virginia waters bordering on and tributary e
the Potomac River below the mouth of Chopawamsic
Creek at Quantico Marine Reservation, but in no case
above any highway bridge across such tributaries; and the
waters of Chesapeake Bay and ifs tributaries upstream to
Routes 644 and 200 in Northumberland County, Rouie 360
on the Rappahannock River, Route 3 on the Piankatank
River, Route 33 of the York River, a line between
Jamestown ferry dock and Scotland ferry dock on the
James River, Route 17 on Chuckatuck Creek and the
Nansemond River, Routes 17 and 58 on the Elizabeth
River, and Route 337 on the Lafayette River.

3 16; Repealed.
§ 17. Repealed.

§ 18. Steel shot required for waterfowl hunting effective
9114852 1994-95 .

Effective with the 8892 1994-95 waterfowl hunting
season, it shall be unlawful (o take or aftempt to take
ducks, geese (including brant) , swans or coots while
possessing shotshells loaded with shot other than sieel shet
or bismuth-tin shot if such shot is permissible under
federal migratory waterfow! laws .

§ 19. Great Hunting Creek and Dyke Marsh; no hunting
area established.

The waters of the Great Hunting Creek embayment
within the City of Alexandria, and the waters of the
Potomac River in Fairfax County north of Dyke Marsh
and south of the Cily of Alexandria and between the shore
and a line 1,000 feet from the Maryland state line, are
deciared a no hunting area. It shall be uniawful 1o hunt
migratory waterfowl within this no-hunting area (although
waterfowl that have been wounded elsewhere may hbe
pursued into this area), and no stationary or floating blind
shall be located within this no-hunting area.

§ 20. Great Hunting Creek and Dyke Marsh; Floating blind
area.

No license shali bhe issued for statiomary waterfowl
blinds on the Potomac River in Fairfax County adjacent to
National Park Service Lands in the Great Hunfing Creek
and Dyke Marsh areas. Waterfowl hunting in
Commonwealth waters adjacent to the above mentioned
lands shall be by licensed floating blind only. Such floating
blinds must be aitached securely to a post or buoy affized
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to the river bottom by the department, and are limited to
cne fleating blind per post at any time. Hunters in
licensed floating blinds may hunt from designated locations
during legal shooting hours on Thanksgiving Day and on
Mondays, Wednesdays and Fridays during the open seasons
for hunting waterfowl in Virginia. Blind sites shall he
occupied on a daily first-come basis, such sites to be
occupied no earlier than 4 am. or later than one-half
hour after sunset. All such blinds shall be removed each
day.

VA.R. Doc. No. R95-80; Filed Qctober 28, 1994, 11:32 am.

BOARD OF MEDICINE

REGISTRAR’S NOTICE: The following regulation is exempt
from the Administrative Process Act pursuant fo §
9-6.14:4.1 A 18 of the Code of Virginia, which excludes the
Board of Medicine when specifying therapeutic
pharmaceutical agents for the treatment of certain
conditions of the human eye and its adnexa by certified
optometrists pursuant to § 54.1-2957.2.

Title of Regulation: VR 465-09-01, Certification for
Optomeirists to Prescribe for and Treat Certain
Diseases, including Abnermal Conditions, of the Human
Eye amd Its Adnexa with Certain Therapeutic
Pharmaceutical Agents,

:Statutory Authority: §§ 54.1-2400 and 54.1-2957.2 of the
Code of Virginia.

Effective Date; October 25, 1994,

Summary:

The amendment adds Levocabastine as a therapeutic
agent to the Optometric Formulary as established in §
54,1-2957.2 of the Code of Virginia. The addifion to the
formulary is consistent with appropriate standards of
care for the eve and ifs adnexa.

The amendment responds to continuing review of the
regulations for the certification of opfomelrists fo
prescribe and treat certain diseases or abnormal
conditions of the eye with therapeufic pharmaceutical
agents.

Summarvy of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be cobtained from the promulgating
agency or viewed at the office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Russell Porter, Ph.D),, Board of Medicine, 6606 West
Broad Street, Richmond, VA 23230-1717, telephone (804)
662-9908 or (804) 662-7197/TDD. There may be a charge

., for copies.

VR 465-09-01. Certification for Optometrists to Prescribe
for and Treat Certain Diseases, including Abnormal
Conditions, of the Human Eye and Its Adnexa with Certain
Therapeutic Pharmaceutical Agents.

PART I
GENERAIL PROVISIONS.

& 1.1, Definitions.

The following words and terms when used in these
regulations shall have the following meanings unless the
context clearly indicates otherwise:

“Approved school” means those optometric and medical
schools, colleges, departments of universities or colleges or
schools of optometry or medicine currently accredited by
the Council on Postsecondary Accreditation or by the
United States Department of Education.

“Board” means the Virginia Board of Medicine.

“Certification” means the Virginia Board of Medicine
certifying an optometrist to prescribe for and treat certain
diseases, including abnormal conditions, of the human eye
and its adnexa and administer certain therapeutic
pharmaceutical agents.

“Certified opfometrist” means an optometrist who holds
a current license to practice optometry in the
Commonwealth of Virginia, is certified to use diagnostic
pharmaceutical agents by the Virginia Board of Optometry,
and has met all of the requirements established by the
Virginia Board of - Medicine to treat certain diseases,
including abnormal conditions, of the human eye and its
adnexa with certain therapeutic pharmaceutical agents.

“Fxaminagfion” means an examination approved by the
Board of Medicine for certification of an opiometrist to
prescribe for and freat ceriain diseases, including
ahnormal conditions, of the human eye and ifs adnexa
with certain therapeutic pharmaceutical agents.

“Invasive modality” means any procedure in which
human tissue is cut, altered, or otherwise infiltrated by
mechanical or other means. Invasive modalities include
surgery, lasers, ionizing radiation, therapeutic ultrasound,
medication administered by injection, and the removal of
foreign bodies from within the tissues of the eye. For
purposes of these regulations, the administration of a
topical agent specified in § 4.3 of these regulations is not
considered an invasive modality.

“Pogtgraduate clinical training” means a postgraduate

program approved by the board to be eligible for
certification.

“Protocol” means a prescribed course of action
developed by the certified optometrist which defines the
procedures for respending to any patient’s adverse reaction
0T emergency.
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§ 1.2. Public Participalion Guidelines.

Separate Board of Medicine regulations, VR 465061
465-01-1:1 . entitied Public Participation Guidelines, which
provide for involvement of the public in the development
of all regulations of the Virginia Board of Medicine, are
incorporated by reference in these regulations.

PART IL ’
APPLICATION FOR CERTIFICATION EXAMINATION.

§ 2.1. Application for certification by examination.

An applicant for certification by examinafion shall be
made on forms provided by the board. Such application
shall include the following information and documents:

1. A complete application form;

2. The fee specified in § 7.1 of these regulations to be
paid at the time of filing the application;

3. Additional documents required to be filed with the
application are:

a. A letter from the Virginia Board of Optometry
certifying that:

(1) The applicant holds a current license fo practice
optometry in Virginia, and

(2) The applicant is certitied to use diagnostic
pharmaceutical agents;

b. Documented evidence of satisfactory completion
of the postgraduate optometric training approved
and prescribed by the board or documentation of
graduate optometric training equivalent to the
postgraduate optometric training required by the
board;

c. Verification of licensure status in other states
from the Board of Examiners in Optometry or
appropriate regulatory board or agency.

PART IIL
EXAMINATION.

§ 3.1. Examination for certification,

The following general provisions shall apply fo
optometrists who apply to take the board’s examination for
certification to prescribe for and treat certain diseases,
including abnormal conditions, of the human eye and its
adnexa with certain therapeutic pharmaceutical agents.

A. The certification examination for an optometrist to
prescribe for and ftreat certain diseases, including
abnormal conditions, of the human eye and its adnexa
with certain therapeutic pharmaceutical agents shall be in
one part.

B. A candidate for certification by the board who fails
the examination following three attempts shall take
additional postgraduate training approved by the beard to
be eligible to take further examinations, as required in §
6.1. :

PART 1IV.
SCOPE OF PRACTICE FOR AN OPTOMETRIST
CERTIFIED TO USE THERAPEUTIC DRUGS.

§ 4.1. Certification.

An optomefrist, currently licensed by the Board of
Optometry, who has completed didactic and clinical
training fo ensure an appropriate standard of medical care
for the patient and has met all other reguirements and
has passed an examination administered by the board,
shall be certified fo administer and prescribe certain
therapeutic pharmaceutical agents in the treatment of
certain diseases, including abnormal conditions, of the
human eye and its adnexa.

§ 4.2, Diseases and conditions which may be treated by an
optometrist.

Diseases and conditions which may be treated by an
optometrist certified by the board are:

1. Hordeolum, conjunctivitis, blepharitis, chalazion, and
dry eye.

2. Superficial foreign hodies of the eye and its adnexa
which can be treated by noninvasive modalities.

3. Superficial epithelial damage secondary to contact
lens wear provided that no corneal opacity is present.

& 4.3. Therapeutic pharmaceutical agents.

Therapeutic pharmaceutical agents which a certified
optometrist may administer and prescribe are all topical
and are as follows:

1. Tetracycline
2. Erythromycin
. Bacitracin
. Polymyxin B/Bacitracin
. Chlortetracycline
. Sodium Sulfacetamide - 109
. Sodium Sulfacetamide - 30%

. Sulfisoxazole - 4.0%

. Sulfacetamide - 159 / Phenylephrine - 0.125%,
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10. Cromolyn Sodivm - 4.0%
11. Naphazoline HC1 - (.19

12. Phenylephrine HCI1
Maleate - 0.5%

0.125% / Pheniramine

13. Phenylephrine HC1 - 0,129, / Pyrilamine Maleate -
0.1% / Antipyrine - 0.1%

14. Naphazoline HCI - 0.025% / Pheniramine Maleate
- 0.3%

15. Naphazoline HC1 - 0.05% / Antazoline Phosphate -
0.5%,

16, Hydroxypropyl Cellulose Ophthalmic Insert
17: Polyirim Ophthalmic Solution
18. Neomycin
19. Levocabastine
§ 4.4. Standards of practice.

A. A certified optometrist after diagnosing and treating a
patient who has a disease or condition as defined in § 4.2,
which disease or condition failed to improve appropriately,
usually within 72 hours, shall refer the patient to an
ophthalmologist. A patient with a superficial corneal
abrasion which does not improve significantlty within 24
hours shall be referred to an ophthalmologist.

B. The certified optometrist shall establish a written
protocol for the management of patient emergencies and
referrals to physicians,

C. The list in § 4.3 does not preclude optometrists
treating emergency cases of anaphylactic shock with
intra-muscular epinephrine, such as obtained from a
heesting kit.

D, The treatment of certain diseases, including ahbnormal
conditions, of the human eye and its adnexa with the
administration of certain therapeutic pharmaceutical agents
by certified optometrists is prohibited in children five
years of age or vounger.

PART V.
RENEWAL OF CERTIFICATION.

§ 5.1. Renewal of certification.

Every optometrist certified by the board shall renew his
certification biennially on or before July ! and pay the
prescribed fee in § 7.1 in each odd number year.

§ 5.2. Expiration of certification.

An optometrist who allows his certification to expire

shall be considered not certified by the board. An
optometrist who proposes to resume the treatment of
certain diseases, including abnormal conditions, of the
human eye and its adnexa and administer certain
therapeutic pharmaceutical agents shall make a new
application for certification and pay a fee prescribed in §
7.1

PART VI
POSTGRADUATE TRAINING.

§ 6.1. Postgraduate training required.

Every applicant applying for certification to prescribe
for and treat certain diseases, including abnormal
conditions, of the human eye and its adnexa with certain
therapeutic pharmaceutical agents shall be required to
complete a full-ttme approved postgraduate optometric
training program prescribed by the board or to document
that his graduate optometric program contained equivalent
elements to the postgraduate optometric program approved
by the board.

A, The approved posigraduate program shall be the
Ocular Therapy for the Optometric Practitioner #750B
conducied by the Pennsyivania College of Optometry or
any other postgraduate optometric program approved by
the board.

B. Upon completing the required postgraduate optometric
training program, the applicant may apply fo sit for the
certification examination administered by the board.

C. The certification examination shall be a one-part
comprehensive examination in accordance with § 3.1 of
these regulations.

PART VIL
FEES.

§ 7.1. Fees required by the board.

A. Application fee for the examination to be certified to
prescribe for and treat certain diseases, including
abnormal conditions, of the human eye and its adnexa
with certain therapeutic pharmaceutical agenis shall be
$300. The examination fee is nonrefundable. An applicant
may, upon Wwritten request 21 days prior to the scheduled
examination and payment of a $100 fee, be rescheduled
for the next administration of the examination.

B. The fee for biennial renewal of certification shall be
$125.

C. The fee for reinstating an expired certification shall
be $150.

D. The fee for a letter of good standing/verification to
another state for a license shall be $10.

E. The fee for reinstatement of a revoked certificate
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shall be $750.

VAR, Doc. Ne. R95-75; Filed October 25, 1894, 3:06 p.m.

REAL ESTATE APPRAISER BOARD

Title of Regulation: VR 583-01-03. Real Estate Appraiser
Beard Ruies and Regulations. ’

Statutorv Authority: §§ 54.1-2013, 54.1-2014 and 54.1-2016 of
the Code of Virginia.

Effective Date: January 1, 1995.

Summary:

The Virginia Real Estate Appraiser Board is amending
its existing regulations fo reflect current board policies
and prevailing federal guidelines and standards, as
well as fo permit a renewal grace period and
reinstafement period for previous licensees. The fees
charged lo regulants are alse being modified in
accordance with § 54.1-113 of the Code of Virginia.
Most of the fees currently being charged will be
reduced with some new fees being added to reflect
the changes to the regulations.

The regulations will reduce the number of classroom
hours required for certified resideniial appraisers from
165 to 120 hours. This reduction is consistent with the
federal mininunm standards.

A trainee licensure classification is being created In
accordance with federal guidelines to afford
individuals the opportunity to satisfy the prelicensure
requirement of 2,000 hours of appraisal work
experience.

The regulations will allow a 30-day grace period
within which appraisers may renew their license
without penally and will create a three-month
reinstatement period within which appraisers may
renew their licensure without requalification. Such
grace and reinstatement periods are consistent with
other licensing programs in Virginia.

Existing board policy will be incorporated info the
regulations, such as the reguired documentation of
work experience and acceptable prelicensure and
continuing educational courses.

The regulations will require that prior to license
renewal, individuals must complete a four-hour course
(which is an increase of one hour) on recent
developments in appraisal law and regulation and,
every six years, must complete the 15-hour USPAP
course required for original licensure.

Summary of Public Comment and Agency Response: A

summary of comments made by the public and the
agency’s response may be obtained om the promulgating
agency or viewed af fhe office of the Regisirar of
Regulations,

Agency Contact: Copies of the regulation may be obtained
from Karen W. O'Neal, Assistant Director, Real Estate
Appraiser Board, 3600 West Broad Sireet, Richmond, VA
23230, telephone (804) 367-0500. There may be a charge
for copies.

VR 583-01-03. Real
Regulations.

Estate Appraiser Board Rules and

PART L
GENERAL.

§ 1.1. Definitions.

The following words and terms, when used in these
regulations, unless a different meaning is provided or is
plainly required by the context, shall have the following
meanings,

"Accredited colleges, universities, junior and community
colleges” means those accredited institutions of higher
learning approved by the Virginia Council of Higher
Education or listed in the Transfer Credit Practices of
Designated Educational Institutions, published by the
American Association of Collegiate Registrars and
Admissions Officers.

“Adult distributive or marketing education programs”
means those programs offered at schools approved by the
Virginia Department of Education or any other local, state,
or federal government agency, board or commission to
teach adult education or marketing courses.

“Analysis” means a study of real estafe or real property
other than the estimation of value.

“Appraisal Foundation” means the foundation
incorporated as an Illinois Not for Profit Corporation on
November 30, 1987, to establish and improve uniform
appraisal standards by defining, issuing and promoting
such standards.

“Appraisal subcommittee” means the designees of the
heads of the federal financing Iinstitutions regulatory
agencies established by the Federal Financial Institutions
Examination Council Act of 1978 (12 US.C. 3301 et seq.),
as amended.

“Appraiser” means any person who, for valuable
considerafion or with the intent or expectation of receiving
the same [rom another, engages in real estate appraisal
activity on any type of property.

“Appraiser classification” means any category of
appraiser which the board creates by designing criteria for
qualification for such category and by designing the scope
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of practice permitted for such category.

“Appraiser Qualifications Board” means the board
created by the Appraisal Foundation to establish
appropriate criteria for the certification and recertification
of qualified appraisers by defining, issuing and promoting
such qualification criteria; to disseminate such qualification
criteria to states, governmental entities and others; and to
develop or assist in the development of appropriate
examinations for qualified appraisers.

“Appraiser lrainee” means an individual who Is licensed
as an appraiser trainee to appraise those properties which
the supervising appraiser is permitted to appraise.

“Business entify” means fer the purpese of these
regulations any corporation, parinership, association or
other eorgenizatienr business entity under which appraisal
services are performed.

“Certified general real esfate appraiser” means an
individual who meets the requirements for licensure that
relate to the appraisal of all types of real estate and real
property and is licensed as a certified general real estate
appraiser.

“Certified instructor” means an individual holding an
instructor certificate issued by the Real Estate Appraiser
Board to act as an instructor.

“Certified residential real estate appraiser” means an
individual who meets the requirements for licensure for
the appraisal of any residential real estate or real
property of onme to four residential units regardless of
transaction value or complexity. Certified residential real
estate appraisers may alse appraise nonresidential
properties with a transaction value up to $250,000.

“Classroom hour” means 50 minutes out of each
60-minute segment. The prescribed number of classroom
hours includes time devoted to tests which are considered
to be part of the course.

“Experience” as used in these regulations includes but is
not limited to experience gained in the performance of
traditional appraisal assignments, or in the performance of
the following: fee and staff appraisals, ad valorem tax
appraisal, review appraisal, appraisal analysis, real estate
counseling, highest and best use analysis, feasibility
analysis/study, and teaching of appraisal courses.

For the purpose of these regulations experience has
been divided into five major categories: (i) fee and staff
appraisal, (ii) ad valorem appraisal, (iil) review appraisal,
(iv) real estate consulting, and (v) teaching of real estate
courses.

1. ‘“‘Feefstaff appreiser experienee’™ "'Fee/staff
appraiser experience” means experience acquired as
either a sole appraiser or as a cosigner,

Sole appraiser experience is experience obtained by
an individual who makes personal inspections of real
estate, assembles and analyzes the relevant facts, and
by the use of reason and the exercise of judgment,
forms objective opinions and prepares reports as to
the market value or other properly defined value of
identified interests in said real estate.

Cosigner appraiser experience is experience obtained
by an individual who signs an appraisal report
prepared by another, thereby accepting full
responsibility for the content and conclusions of the
appraisal.

To qualify for fee/staff appraiser experience, an
individual must have prepared written appraisal
reports which meet minimum standards. For appraisal
reports dated prior to July 1, 1991, these minimum
standards include the following ; where applieable (if
any iftem s not applicable, (he applicant shall
adequately state the reasons for the exclusions) :

a. An adequate identification of the real estate and
the interests being appraised;

b. The purpose of the report, date of value, and
date of report;

c. A definition of the value being appraised;

d. A determination of highest and hest use;

e. An estimate of land value;

f. The usualA valuation approaches for the property
type being appraised or the reason for excluding

any of these approaches;

g. A reconciliation and conclusion as to
property’s value;

the

h. Disclosure of assumptions or limiting conditions,
if any; and

i. Signature of appraiser.

For appraisal reports dated subsequent to July 1, 1981,
the minimum standards for written appraisal reports
are those as prescribed in Standard 2 of the Uniform
Standards of Professional Appraisal Practice in the
1090 edition er the edition in effect at the time of the
reports’ preparation.

2. “Ad valorem (ax appraisal experience” means
experience obtained by an individual who assembles
and analyzes the relevant facts, and who correctly
employs those recognized methods and technigues that
are necessary to produce and communicaie credible
appraisals within the context of the real properfy tax
laws. Ad valorem tfax appraisal experience may be
obtained either through individual property appraisals
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or through mass appraisals as long as applicants under
this category of experience can demonstrate that they
are using techniques to vailue real property similar to
those being used by fee/staff appraisers and that they
are effectively utilizing the appraisal process.

To qualify for ad valorem tax appraisal experience for
individual property appraisals, an individual must have
prepared written appraisal reports which meet
minimum standards. For appraisal reporis daied prior
to July 1, 1991, these minimum standards include the
following ; where epphlieable (if any iftem is not
applicabie, the applicant shall adequalely state (the
reasons for the exclusions) :

a. An adequate identification of the real estate and
the interests being appraised;

b. The effective date of value;

c. A definition of the value being appraised if other
than fee simple;

d. A determination of highest and best use;
e. An estimate of land value;

f. The usual valuation approaches for the property
type bheing appraised or the reason for excluding
any of these approaches,

g. A reconciliation and conclusion as to the
property’s value;

h. Disclosure of assumptions or limiting conditions,
if any.

For appraisal reports dated subsequent to July 1, 1991,
the minimum standards for written appraisal reports
are those as prescribed in the Uniform Standards of
Professional Appraisal Practice in the 1590 edition or
the edition in effect at the time of the reports’
preparation.

To qualify for ad valorem tax appraisal experience for
mass appraisals, an individual must have prepared
mass appraisals or have documented mass appraisal
files which meet minimum standards. For mass
appraisals dated prior to July 1, 1991, these minimum
standards include the following ; where applieable (if
any item is nolt applicable, the applicant shall
adequately state the reasons for the exclusions) :

4. An adequate identification of the real estate and
the interests being appraised;

b. The effective date of value;

¢. A definition of the value being appraised if other
than fee simple;

d. A determination of highest and best use;
e, An estimate of land value;

f. Those recognized methods and techniques that are
necessary to produce a credible appraisal.

For mass appraisal reports dated subsequent to July 1,
1991, the minimum standards for these appraisal
reporis are those as prescribed in Standard 6 of the
Uniform Standards of Professional Appraisal Practice
in the 1096 editior or the edition in effect at the time
of the reporis’ preparation.

In addition to the preceding, to qualify for ad valorem
appraisal experience, the applicant’s experience log
must be attested to by the applicant’s supervisor.

3. “Reviewer experience” means experience obtained
by an individual who exXamines the reporis of
appraisers to determine whether their conclusions are
consistent with the data reported and other generally
known information. An individual acting in the
capacity of a reviewer does not necessarily make
personal inspection of real estate, but does review and
analyze relevant facts assembled by fee/staff
appraisers, and by the use of reason and eXercise of
judgment, forms objective conchusions as to the
validity of fee/staff appraisers’ opinions. s eases
where Reviewer experience is the sele categery of
egperience beipg claimed by an individual; shall not
constitute more than 1,000 hoyrs of fofal experience
claimed and at least 259 50% of the reguired 2008
hours (800 hewrsy review experience claimed must be
in field review wherein the individual has personally
inspected the real estate properfy which is the subject
of the review,

To qualily for reviewer experience, an individual must
have prepared written reports recommending the
acceptance, revision, or rejection of the fee/staff
appraiser’s opinions, which written reports must meet
minimum siandards. For appraisal reviews dafed prior
to July 1, 1891, these minimum standards include the
following ; where appliesble (if any ifem is not
applicable, the applicant shall adeguaiely state the
reasons for the exclusions) :

a. An identification of the report under review, the
real estaie and real property interest being
appraised, the effective date of the opinion in the
report under review, and the date of the review;

b. A description of the review process undertaken;
c. An opinion as to the adequacy and
appropriateness of the reporf being reviewed, and
the reasons for any disagreement;

d. An opinion as to whether the analyses, opinions,
and conclusions in the report under review are
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appropriate and reasonable, and the development of
any reasons for any disagreement;

e, Signature of reviewer.

For appraisal review reports dated subsequent to July
1, 1991, the minimum standards for these appraisal
reports are those as prescribed in Standard 3 of the
Uniform Standards of Professional Appraisal Practice
in the 1580 edition or the edifion in effect at the time
of the reports’ preparation.

Signing as “Review Appraiser” on an appraisal report
prepared by another will not qualify an individual for
experience in the reviewer category. Experience
gained in this capacity will be considered under the
Cosigner subcategory of Fee/staff appraiser
experience,

4. “Real estate counseling experience” means
experience obtained by an individual who assembles
and analyzes the relevant facts and by the use of
reason and the exercise of judgment, forms objective
opinions concerning matters other than value estimates
relating to real estaie property Real estate
counseling experience includes, but is not necessarily
limited to, the following:

Absorption Study
Annexation Study
Assessment Study
Cost-Benefit Study
Depreciation/Cost Study
Economic Base Analysis
Economic Structure Analysis
Feasibility Study

Impact Zone Study
Investment Strategy Study
Land Suitability Study
Location Analysis Study
Market Strategy Study
Marketability Study
Rehabilitation Study
Rental Market Study

Site Anmalysis Study

Urban Renewal Study

Ad Valorem Tax Study
Assemblage Study

Condominium Conversion Study
Cross Impact Study
Distressed Property Study
Economic Impact Study
Eminent Domain Study

Highest and Best Use Study
Investment Analysis Study
Land Develcpment Study

Land Use Study

Market Analysis Study

Market Turning Point Analysis
Fortfolio Study

Remodeling Study

Right of Way Study
Utilization Study

Zoning Study

To qualify for real estate counseling experience, an
individual must have prepared written reports which
meet minimum standards. For real estate counseling
reports dated prior to July 1, 1991, these minimum
standards include the following ; where applieable (if
any item is not applicable, the applicant shall so state
the reasons for the exclusions) :

a. A definition of the problem;

b. An identification of
consideration (if any);

the real estate under

c. Disclosure of the client’s objective;

d. The effective date of the consulting assignment
and date of report;

e. The information considered, and the reasoning
that supports the analyses, opinions, and conclusions;

f. Any assumptions and limiting conditions that
affect the analyses, cpinions, and conclusions;

g. Signature of real estate counselor.

For real estaie counseling reports dated subsequent to
Juty 1, 1991, the minimum standards for {these
appraisal reports are those as prescribed in Standard
4 of the Uniform Standards of Professional Appraisal
Practice in the 1590 edition er the edition in effect at
the time of the reports’ preparaticn. Real estate
counseling shall not constitute more than 1068 500
hours of experience for any type of appraisal license.

5. “Teaching experience” means experience obtained
by an individual in the instruction of real estate
appraisal or real estate related seminars/courses as
well as in the authorship of real estate appraisal and
anatysis publications. Experience in these areas will be
considered on the following basis:

a. Seminar and course instructions: The number of
approved hours is based on the published number of
classroom hours stated in the official college catalog
or similar publication of other educational bodies or
professional organizations.

b. Authorship: Authorship of published books, journal
articles and theses may count foward an applicant’s
experience credit as follows:

(1) Topic must relate to real estate valuation or
analysis;

(2) A book will be credited 150 hours, a journal
article will be credited 20 hours, and a thesis will
be credited 50 hours.

Credit may he earned only once for instruction of
courses having substantiaflly equivalent content. In
cases where there is more than one instructor, credit
wili be pro-rated based on each instructor’s
participation.

“Licensed residential real estate oppraiser” means an
individual who meets the requirements for licensure for
the appraisal of any noncomplex, residential real estaie or
real property of one to four residential umits, including
federally related transactions, where the transaction value
is less than $1 million. Licensed residential real estate
appraisers may also appraise noncemplex, nonresidential
properties with a transaction value up to $250,000.

“Licensee” means any individual holding a license issued
by the Real Estate Appraiser Board {o act as a certified
generat real estate appraiser, certified residential real
estate appraiser, eor licensed residential real estate
appraiser , or appraiser frainee as defined, respectively, in
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§ 54.1-2009 of the Code of Virginia and in these

regulations.

“Local, state or federal government agency, board or
conmmission” means an entity established by any local,
federal or state government to protect or promote the
health, safety and welfare of its citizens.

“Proprietary school{” means a privately owned school
offering appraisal or appraisal related courses approved by
the board.

“Provider” means accredited colleges, universities, junior
and community colleges; adult distributive or markefing
education programs; local, state or federal government
agencies, boards or commissions; proprietary schools; or
real estate appraisal or real estaie related organizations.

“Real estafe appraisal activity” means the act or
process of valuation of real property or preparing an
appraisal report.

“Real estate appraisal” or ‘real estate related
organization” means any appraisal or real estate related
organization formulated on & national level, where iis
membership extends to more than one state or territory of
the Unifed States.

“Reciprocily agreement” means a conditional agreement
between two or more states that will recogrize one
anocther’s regulations and laws for equal privileges for
mutual benefit.

“Registrant” means any corporation, partnership,
association or other eorganizatier bHusiness enfify which
provides appraisal services and which is registered with
the Real Estate Appraiser Board in accordance with §
54.1-2011 E of the Code of Virginia.

“Reinstatement’”™ means having a license or registration
restored fo effectiveness after the expiration date has
passed.

“Renewal” means continuing the effectiveness of a
license or registration for another period of time.

“Sole proprietor” means any individual, but not a
corporation, partnership or association, who s frading
under his owm name, or under an assurmed or fictitious
name pursuant to the provisions of §§ 26.1-69 Hhwough
59.1-76 of the Code of Virginia.

“Substantially egquivalent” 15 a deseripton for any
educational course or seminar, experience, or examination
taken in this or another jurisdiction which is equivalent in
classroom hours, course content and subject, and degree of
difficulty, respectively, to those requirements ocutlined in
these regulafions and Chapter 20.1 of Title 54.1 of the
Code of Virginia for licensure and renewal.

“Supervising appraiser” means any individual holding a

license rssued by the Real Fstate Appraiser Board lo act
as a cerlified general real estate appraiser, certified
residentral real estate appraiser, or lcensed residential real
estate appraiser who supervises any unlicensed person
acting as a real estale appraiser or an appraiser traince
as specified in these regulations.

“Transaction value” means the monetary amount of a
transaction which may require the services of a certified
or licensed appraiser for completion. The transaction value
is not always equal to the market value of the real
property interest involved. For loans or other exiensions of
credit, the transaction value equals the amount of the loan
or other extensions of credit. For sales, leases, purchases
and investments in or exchanges of real property, the
transaction value is the market value of the real property
interest involved. For the pooling of loans or interests in
real property for resale or purchase, the transaction value
is the amount of the loan or the market value of real
property calculated with respect to each such loan or
interest in real property.

“Uniform Standards of Professional Appraisal Practice”
means those standards promulgated by the Appraisal
Standards Board of the Appraisal Foundation for use by
all appraisers in the preparation of appraisal reports.

“Valuation” means an eétz'mate of the value of real
property.

“Valuation assignment” means an engagement for whick
an appraiser s emploved or retained to give an analysis,
opinion or conclusion that resulls In an estimale of the
value of an identified parcel of real properity as of a
specified date.

“Waiver” means the voluntary, intentional
relinquishment of a known right.

PART IL
ENTRY,

§ 2.1. Requirement for registration.

A business entity seeking to provide appraisal services
shall register with the board by completing an application
furnished by the board describing the location, nature and
operation of its practice, and the name and address of the
registered agent, an associate, or a partner of the business
entity. Along with a completed application form, domestic
corporations shall provide a copy of the Certificate of
Incorporation as issued by the State Corporation
Commission, foreign (out-ofstate} corporations shall
provide a copy of the Certfificate of Authority from the
State Corporation Commission, partnerships shall provide a
copy of the certified Partnership Certificate, and other
business entities frading under a fictitious name shalt
provide a copy of the certificate filed with the clerk of
the court where business is {o be conducted.

& 2.2. General qualifications for licensure.
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Every applicant to the Real Estate Appraiser Board for
a certified general, certified residential, or licensed
residential real estate appraiser license shall meet the
following qualifications:

certified general real estafe appraiser may include the
classroom hours required for the appraiser trainee, the
licensed residential real estate appraiser, or the
certified residential real estate appraiser.

1. The applicant shall be of good moral character,
henest, truthful, and competent to (transact the
business of a licensed real estate appraiser in such a
manner as to safeguard the interesis of the public.

2. The applicant shall meet the current educational
and experience requiremenis and submit a license
application to the Depariment of Commeree

Professional and Qccupational Regulation or its agent
prior to the time the applicant is approved to take the
licensing examination. Applications received by the
department or its agent must be complete within 12
months of the date of the receipt of the license
application and fee by the Department of Cemreree
Professional and Occupational Regulation or its agent.

3. The applicant shall be in good standing as a real
estate appraiser in every jurisdiction where licensed
or certified; the applicant may not have had a license
or certification which wag suspended, revoked or
surrendered in connection with a disciplinary action or
which has been the subject of discipline in any
jurisdiction prior to applying for licensure in Virginia.

4, The applicant may not have been convicted, found
guilty or pled guilty, regardless of adjudication, in any
jurisdiction of a misdemeanor involving moral
turpitude or of any felony. Any plea of nolo
contendere shall be considered a conviction for
purposes of this subdivision. The record of a
conviction authenticated in such form as to be
admissible in evidence under the laws of the
jurisdgiction where convicted shall be admissible as
prima facie evidence of such conviction.

5. The applicant shall be at least 18 years old.

&. The applicant shall have successfully completed 75
hours for the licensed residential classification, 120
hours for the certified resrdential classification,” and
165 hours for the certified general classification, of
approved real estate appraisal courses, including a
course of at least 15 hours on the Uniform Standards
of Professional Appraisal Practice, from accredited
colleges, universities, junior and communily colleges;

All applicants Jor licensure as a certified general real
estate appraiser must complete an advanced level
appraisal course of at least 30 classroom hours in the
appraisal of nonresidential properties.

7. The applicant shall have a minimum of 24 months
and 2,000 hours experience as a real estate appraiser.
The maximum number of appraisal credit hours
which may be awarded in a 12-month period is 1,000
hours. Hours may be treated as cumujalive in order
to achieve the necessary 2000 hours of appraisal
experience. The applicant shall execute an affidavit as
part of the application for licensure aftesting to his
experience in the field of real estate appraisal. Al
applicants must submit, upon application, sample
appraisal reports as specified by the board. In
addition, all experience rmust be supported by
adequate written reports or file memoranda which
shall be made available fo the board upon regquest.

For all applicants for a certified general real estate
appraiser license, at least 50% of the appraisal
experience required (1,000 hours) must be in
nonresidential  appraisal assignments and include
assignments which demonstrate the uwse and
understanding of the income approach. An applicant
whose nonresidential appraisal experience s
predominately in such properties which do not require
the use of the income approach may salisfy this
requirement by performing fwo or more appraisals on
properties in association with « certified general
appraiser Which include the use of the income
approach.

& Within 12 months after being approved by the
board to take the examination, the applicant shall
have registered for and passed a wrilten examination
provided by the board or by a testing service acting
on hehalf of the board.

6 9 Applicants for licensure who do not meet the
requirements set forth in subdivisions 3 and 4 of this
section may be approved for licensure following
consideration of their application by the board.

adult distributive or markeling education programs;
local, state or federal government agencies, boards or
commissions, proprietary schouols; or real estate
appraisal or real estate related organizations. The
classroom hours required for the licensed residential
real estate appraiser may include the classroom hours
required for the appraiser trainee. The classroom
hours required for the certified residential real estate
appraiser may include the classroom hours required
Jor the appraiser trainee or the licensed real estale
appraiser. The classroom hours required for the

§ 23 Additienal gquelifieptions for leensure of Heensed

An applicant for & leense as a leensed residentinl resl
estate appraiser shal meet the folowing educotional
experienee ohd examinotion requirements in additien to
these set forth in § 22 of these resulations:

+ The epplieant shall hoave sueeessfully completed ¥5
elassteom hours of approved renl estate appraisat
courses frem aceredied eolepes; universiies; funier
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and community ceHeges: adult  distribudive ot
marketing education pregrems; leesh; state o federat
geveicﬂmeﬂ-t- agepeies; boards eor cemmissions;

sehools: or real estate appraisal or real
estate related orpanizations:

2. The applecant shall heve o minimum of Hwe
ealendar years and 2000 hours expertence a8 oh
appraiser The maximim number of appraisal credit
hours which may be awarded in one edlendar yenr 8
1088 heours: Heurs may be ireated ay eumladive in
erder to aehieve the npecessary 2000 heowrs of
appraisal experienee: The applicant shall exeeute an
affidavit as & part of the appleation for lcensure
attesting to his experierce in the field of real estate
appraisek  This experieree must be supperted by
adeguate writien reports of file memoranda which
shall be made available te the board upon request

¥ Wiihin 12 moniths aflier being appreved by the
board to take the Heensed residertial real esiate
appraiser cxamination; the applicant shall have
registered for and pessed a wrillen examination
provided by the board er by a testing serviee actling
on behalf of the hoard:

¥ 24 Additiennd quelifientions for Heensure for certified
residentinl real estate appraisers:

ﬁﬂapﬁheam%faheeﬂseasaeef&ﬁedms&deﬁ&a%fe&}

these set forth in § 22 of these regulations:
%?heaﬁﬁhe&ﬁtshﬂﬂha#esueeess%uﬁ-yeam«ple%ed}%

after Jamuary i 1804, applieants must complete 1865
e%assfeemhe&fseffea}es%ateappmtsa%ee&fseswmeh

shall include eoverage of required subjeets:

2: The oppleant shell have & minimum of twe
calendar vears and 2000 heours experienee as g real
estate appraiser: The maximum auvmber of appraisal
eredit heurs which may be awarded in one calendar
year i85 1,000 hours: Heurs may be #rested a5
cumulative in order {o achieve the necessary 2,000
hours of appreisel experience; The applicant shall
exceunte an affidevit a5 & part of the applieation for
hee&s&re&&es&ngteh&sexpefmﬂeem{-heﬁek}ef

memerands whieh shall be made avadabie o the
board vpOR regquest

& Withis 12 menths after beilng appreved by the
b&&f&%&tﬁk&%ﬁeeﬁf&fﬁdf&ﬂé&ﬂ%fe&leﬁ%&{?

en behalf of the board:

general real estete appraisers:

47 appleant for a license as & certified general read
estate appraiser chall meet the folHewing educational
experience; and examinatier requirements in addition te
these set forth in & 22 of these regulations:

%%eappheaﬂtsh&H}}avesueeess%tueemﬁ}eted%é

ARl appleanis for licensure as a ceriified gernerst real

estote appraiser must complete er edvanrced level

approisal course of at least 30 elassroom howrs in the
sl of ; ol o

2= The opphlennt shall have & minbmum of e
calendar years and 2000 hours experience as o read
credit howrs which mey be awarded in one calendar
vear i5 L0064 hourss Hours may be irented as
ewmylative in order to achieve the neeessary 2006
hemﬁw&:sﬁe*peae&ee—?&raﬂmhe&ats%&

The applesnt shall execcuie ar affidavit as & part of
the application for licensure attesting to his expericnee
in the field of real estate appraisal: This experience
mst be supperted by adequate writlen reperis or fite
memorande which shell be made avalable to Hhe
board upoR reguesk :

3: Within 12 menths efter being approved by the
beafd to take the eertified geﬁeiia% real estate

provided by the beard of by a testing serviee acting
of behalt of the beard:
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§ 26 2.5. Qualifications for licensure by reciprocity.

Every applicant to the Real Estaie Appraiser Board for
license by reciprocity shall have met the following

qualifications:

1. An individual who is currently licensed or certified
as a real estate appraiser in anoiher jurisdiction may
obtain a Virginia real estate appraiser license by
providing documentation that the applicani has met
educational, experience and examination requirements
that are substantially equivalent to those required in
Virginia for the appropriate level of hcensure A4
reeiprocal applicents shall be required o the
Virginia oppraiser law and reguletien seetion eﬂf
Heenving examination prier to Heensure:

2. The applicant shall be at least 18 years of age,

3. The applicant shall sign, as part of the application,
an affidavit certifying that the applicanf has read and
understands the Virginia real estate appraiser license
law and the regulations of the Real Estate Appraiser
Board.

4. The applicant shall be in good standing as a
licensed or cerfified real estate appraiser in every
jurisdiction where licensed or certified; the applicant
may not have had a license or certification as a real
estate appraiser which was suspended, revoked, or
surrendered in connection with a disciplinary action or
which has been the subject of discipline in any
jurisdiction prior to applying for licensure in Virginia.

5. The applicant shall be of good moral character,
honest, truthful, and competent to transact the
business of a licensed real estate appraiser in such a
manner as to safeguard the interests of the public.

6. The applicant may not have been convicted, found
guilty or pled guilty, regardless of adjudication, in any
jurisdiction of a misdemeanor involving moral
turpitude or of any felony. Any plea of nolo
contendere shall be considered a conviction for
purposes of this subdivision. The record of a
conviction authenticated in such form as to be
admigsible in  evidence under the laws of the
jurisdiction where -convicted shall be admissible as
prima facie evidence of such conviction.

7. Applicants for licensure who do not meet the
requirements set forth in subdivisions 4 and 6 of this
section may be approved for Ilicensure following
consideration by the board.

§ 2% 24 Qualifications for temporary licensure as a
certified general repl estaie approiser; eortified residential
regl estate oppraiser of licensed residentinl real estate
appraiser .

An individual who is currently licensed or certified as a

real estate appraiser in another jurisdiction may obtain a
temporary Virginia real estate appraiser’s license as
required by Section 1121 of the Federal Financial
Institutions Reform, Recovery and Enforcement Act of
1989.

The appraiser’s permanent certification or license issued
by ancther state shall be recognized as equivalent to a
Virginia license provided that;

1. The appraiser’s business is of a temporary nature,
and is limited to one specific assignment not fo
exceed 12 months. The temporary assignment must be
complete prior lo the expiration date of the
permanent certification or license issued by another
stale .

2. The education, experience and general examination
completed in the jurisdiction of original licensure is
deemed to be substantiaily equivalent to those
required for the appropriate level of licensure in
Virginia.

3. The applicant shall sign, as part of the application,
an affidavit certifying that the applicant has read and
understands the Virginia real estate appraiser license
law and the regulations of the Real Estate Appraiser
Board.

4, The applicani shall be in good standing as a
licensed or certified real estate appraiser in every
jurisdiction where licensed or certified; the applicant
may not have had a license or certification as a real
estate appraiser which was suspended, revoked, or
surrendered in connection with a disciplinary action or
which has been the subject of discipline in any
jurisdiction prior to applying for licensure in Virginia.

5. The applicant shall be of good moral character,
honest, truthful, and competent to fransact the
business of a real estate appraiser in such a manner
as to safeguard the interest of the public.

6. The applicant may not have been convicted, found
guilty or pled guilty, regardless of adjudication, in any
jurisdiction of a misdemeanor involving meoral
turpitude or of any felony. Any plea of nolo
contendere shall be considered a conviction for
purposes of this subdivision. The record of a
conviction authenticated in such form as to be
admissible in evidence under the laws of the
jurisdiction where convicted shall be admissible as
prima facie evidence of such conviction,

7. Applicanis for licensure who do net meei the
requirements set forth in subdivisions 4 and 6 of thig
section may be approved for licensure following
consideration by the board.

8. The applicant shall be at least 1§ vears of age.
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Applicants for temporary licensure shall verify the above
information on an application form provided by the board.
A temporary license cannot be renewed.

§ 2.5, Qualifications for licensure as an appraiser trainee.

An applicant for licensure as an appraiser trainee shall
meet the following educational, experience, and
examination requirements In addition to those set forth in
§§ 2.2 1 through 22 5 and 2.2 9.

1 [ There &5 ro examinalion requiresnent for the
appraiser trednce elassifieation: Within 12 months
after being approved by the board to lake ithe
examination, the applicant shall have registered for
and passed a written examination provided by the
board or by a testing service acting on behalf of the
board. ]

2. The applicant shall have successfully completed 75
hours of approved real estate appraisal courses from
accredited colleges, uriversities, junior and community
colleges;, adult distributive or marketing education
programs, local, state or federal povernment agencies,
boards or commissions; proprietary schools, or real
estate appraisal or real estate related organizations.
The classroom hours shall include 15 hours relative fo
the Uniform Standards of Professional Appraisal
Practice.

3. There s no experience requirement for the
appraiser trainee classification,

4. Responsibilities of supervising appraisers [ inefude:
are described in this subdivision. ]

a. The appraiser trainee shall be subject to direct
supervision by a supervising appraiser who shall be
state licensed or certified in good standing.

b, The supervising appraiser shall be responsible for
the training and direct supervision of the appraiser
trainee by:

(1) Accepting responsibility for the appraisal report

by  signing and certifying the report is in
compliance with the Uniform Standards of
Professional Appraisal Practice;

(2} Reviewing the
reportys); and

appraiser trainee appraisal

{3} Personally inspecting each appraised property
with the appraiser trainee until the supervising
appraiser determines the appraiser trainee is
competent in accordance with the Competency
Provision of the Uniform Standards of Professional
Appraisal Practice for the property type.

¢. The appraiser trainee Is permitted to have more
than one supervising appraiser.

§ 28 246, Requirement for the certification of appraisal
education instructors.

Pursuant to the mandate of Title 11 of the Federal
Financial Institutions Reform, Recovery and Enforcement

reqiired to be certified by the beard: instructors teaching
prelicense educational offerings whe are not emploved or
contracted by accrediied colleges, universities, jumior and
conununity colleges, adult distributive or marketing
education programs are required to be certified by the
board. Inslructors teaching the required continuing
education course on recent developments in federal state
and local real estate appraisal law and regulation shall
also  be certified by the board and, at the board’s
discretion, may be required lo atlend fraining sessions
sponsored by the board.

§ 28: 2.7, Qualifications for the certification of instructors,

Suatitientions for cortification:

The applicant shail be in good standing as a real estate
appraiser in every jurisdiction where licensed or certified;
the applicant may not have had a license or certification
which was suspended, revoked or surrendered in
connection With a disciplinary action or which has been
the subject of discipline in any jurisdiction prior o
applying for licensure in Virginia, and | shall have | :

1. [+ A4 1 baccalaureate degree in real estate,
economics, finance or business, and have satisfied the
state appraisal licensing educational requirements for
the level heing instructed; or

2. [ A ] baccalaureate degree , an appraisal license
which has been in good standing for at least two
years, and a current certified residential or certified
general appraisal license appropriate for the level
being instructed; or

3. Seven years of discipline-free active experience
acquired in the appraisal field in the past 10 vears ,
an appraisal license which has been n good standing
for at legst fwo years, and a current certified
residential or certified gemeral appraisal license
appropriate for the level being instructed.

§ 246. 28 Application and registration fees.

There will be no pro rata refund of these fees to
licensees who resign or upgrade fo a higher license or to
licensees Whose licenses are revoked or surrendered for
other causes. ALl application fees for licenses and
registrations are nonrefundable.
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1. Application fees for regisirations, certificates and
licenses are as follows:

Registration of business enfity ............... $ 7 £100
Certified General Real Estate Appraiser . $120 Si47
Temporary Certified General

Real Estate Appraiser ....................... $128 £ 50
Certified Residential Real Estate Appraiser $120 $/4/
Temporary Certified Residential

Real Estate Appraiser ....................... $120 § 20
Licensed Residential Real Estate Appraiser $12¢ /47
Temporary Licensed Residential

Real Estate Appraiser ....................... $120 8 50
Appraiser Trainee ......... .. ... i 5 96
Upgrade of license ......................coci & 70
Certification of Heensare ...l 4 25
Instructor Certification ....................... $200 $135
Bad check penalty ..........cc i & 25
Duplicate wall certificate .......................... 525

Application fees for a cerlified general real eslafe
appraiser, a certified residential real estale appraiser,
a licensed residential real estate appraiser and an
appraiser trainee include a 321 fee for a copy of the
Uniform Standards of Professional Appraisal Practice.
This fee is subject to the fee charged by the Appraisal
Foundation and may be adjusted and charged to the
applicant In accordance with the fee charged by the
Appraisal Foundation.

2. Examination fees. E—xammat}en fees are identieal

[ Entire exgrrinafion .. ...... ... F45
Gereral or Residerntial Seetion onldy ............... -§55
Rules ard Regulations Seetior orly ............... F58

Fhese examnination fees are subjoct to fees charged to
the department by am ouiside vendor competitively
negotinted and contracted for ir compligree wWith the
adiusted and charced to the eandm’&te in aecordaree
with this contract The fee for examination or

reexamination s subject {o contracted charges to the
department by an outside vendor. These contracts are
competitively negotiated and bargained for in
compliance with the Virginia Public Procurement Act

(§ 11-35 el seq. of the Code of Virginia). Fees may be
adjusted and charged to the candidate in accordance
with this contract. |

Examination fce to lake the General or Residential
$55

Examination fee to toke the Generel er Residenbat
SeeHOR ORIV ... ~$85

Examination fee {0 ifake #e State PRules and
Regulntions seetion only

3. National Registry Fee Assessment for all permanent
license applicants ............coviiiiiiiiiean, $50
To be assessed of each applicant in accordance with
Section 1109 of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, This fee may
be adiusted and charged fo the applicant in
accordance with the Act. 1f the applicant fails to
qualify for licensure, then this assessment fee will be
refunded.

PART IIL
RENEWAL OF
LICENSE/REGISTRATION/CERTIFICATION.

§ 3.1. Renewal required.

Licenses issued under these regulations for certified
general real estate appraisers, certified residential real
estate appraisers - and licensed residential real estate
appraisers [ and appraiser frainees | and registrations
issued for business entities shall expire two years from the
last day of the month in which they were issued, as
indicated on the license or registration. Certifications
issued under these regulations for instructors shall expire
two years from the last day of the month in which they
were issued, as indicated on the certification.

§ 3.2. Qualifications for renewal.

A, education : AS a condition of
renewal, and under § 54.1-2014 of the Code of Virginia, all
certified general real estate appraisers, certified residential
real estate appraisers, and licensed residential real estate
appraisers, resident or nonresident, shall be required to
complete continuing education courses satisfactorily within
each licensing term - as foflows:

general real estate appraiserss

g 1. Certified general A/l real estate appraisers must
satisfactorily complete continuing education courses or
seminars offered by accredited colleges, universities,
junior and community colleges; adult distributive or
marketing education programs; local, state or federal
government agencies, boards or commissions;
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proprietary schools; or real estate appraisal or real
estate related organizations of not less than 20
classroom hours during each licensing term.

b Certified germersd 2. ANl real estate appraisers may
also satisfy continuing education requirements by
participation other than as a student in educational
processes and programs approved by the board io be
substantially equivatent for continuing ' education
purposes including, buf not limited to teaching,
program development, or authorship of textbooks.

e J Theee Four of the classroom hours completed to
satisty the continuing education requirements shall be
a course approved by the board on recent
developments in federal, state and local real estate
appraisal law and regulation ond the Uniform
Standards of Professional Appraisal Practice .

B. In addition fo the continuing education requirements
specified in subsection A of this section ail applicanis for
renewal shall complete a l5-hour course in the Uniform
Standards of Professional Appraisal Practice once every
SIX years.

% Continuing education requirements for ecertified
regidertiat real estate appraisers:

terr-

b Certified residentiat reel estate appraisers mey
alse satisfy continiting edueation requirements by
participation other then a5 a student in edueational
processes aad programs appreved by the board e
be substantially eguivalent fer continuing education
purpeses including but aet limited te teaching
program development; or authorship of textbooks:

e: Three of the elassreorm hours cempleted to satisly
the econtinwing edueation requiremenis shall be a
course approved by the beoard oB reeent
develepments in federal; siate and local read estate
appraiset low and regulaton:

&I:l&eﬂﬁedi’ﬁﬂiﬁﬁﬂ&ﬁ*%&&*&ﬁf&fﬁ&ppfﬂﬁ&fsmﬁﬁt

state or federal goverament apeneies, beards er
commissions: proprictary sehesls: o fepd  esfate
term:

B: Licensed residentinl renl estate appraisers ey
also satisfy continting educaon requirements by
parteipation ether than a5 & studest in edueational
precesses and pregrams approved by the beaxd to
be substantially equivalent far contintias eduentien
purpeses inecluding; but not Hmited to teaching
pregram development; or avthership of textheoks:

e Licensed residentint real estotc appraisers must
satistactorilty complete & iHhree eclassroem  bour
continting education course approved by the board
on reeent developmenis in fedessl state and loesd
renl estate appraisal law and repulation:

B: C. Applicants for renewal of a license shall meet the
standards for enfry as sei forth in subdivisions 1, 3 and 4
of § 2.2 of these regulations.

€ [. Applicants for the remewal of a registration shall
meet the requirement for registration as set forth in § 2.1,

B: E. Applicants for the renewal of a ceriificate as an
instructor shall meet the standards for entry as set forth
in § 29 27.

& 3.3. Procedures for renewal.

A. The board will mail a renewal application form to
the licensee and certificate holder at the last known home
address and to the registered firm or at the last known
business -address. This form shall outline the procedures
for remewal. Failure to receive the renewal application
form shall not relieve the licensee, certificate holder or
the registrant of the obligation to renew.

B. Prior to the expiration date shown on the license or
registration, each licensee, certificate holder or registrant
desiring to renew the license or registration shall return to
the board the completed renewal application form and the
appropriate renewal and registry fees as outlined in § 3.4
of these regulations.

C. The date on which the renewal application form and
the appropriate fees are received by the Depariment of
Ceommeree Professional and Occupational Regulation or its
agent will determine whether the licensee, certificate
holder or registrant is eligible for renewal. If either the
renewal application form or renewal fee, including the
regisiry fee, is notf received by the Department of
Cemmeree Professional and Occupational Regulation or its
ageni efter within 30 davs of the expiration date, the
Heense; eertificntion of repistration epnnet be renewed pnd
the licensee, cerlificate holder or regisirant must reinstate
his license by meeling ail requirements listed in § 3.2 of
these regulations and pay a reinstatement fee as specifiec
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in § 3.4 of these regulations. Three months after the
expiration date on the license, cerlificate or registration,
reinstatement s no longer possible. To resume practice,
the former iicensee, certificate holder, or registrant shall
reapply for licensure as a new applicant, meeting current
education, examination and experience requirements.

§ 3.4. Fees for renewal and reinstatement .
A. All fees are nonrefundable.

A B. National registry fee assessment. In accordance
with the requiremenis of Section 1109 of the Financial
Institutions Reform, Recovery, and Enforcement Act of
1989, $50 of the biennial renewal or reinstalemeni fee
assessed for all certified general real esiate appraisers,
certified residential and licensed residential real estate
appraisers shall be submitted to the Appraisal
Subcommittee. AM remsining fees for repewsl are
nenrefundable: The regisiry fee may be adjusted in
accordance with the Act and charged to the licensee.

Renewal and reinstatement fees for a certified general
real estate appraiser, a certified resideniial real estaie
appraiser, a licensed residential real estate appraiser and
an appraiser trainee include a $21 fee for a copy of the
Uniform Standards of Professional Appraisal Practice. This
fee is subject to the fee charged by the Appraisal
Foundation and may be adjusted and charged to the
applicant in accordance with the fee charged by the
Appraisal Foundation.

B: . Renewal fees are as follows:

Certified general real estate appraiser ..... $165 £121
Certified residential real estate appraiser .. $i65 §72/
Licensed residential real estate appraiser .. $165 $72/
Apprarser raifiee ... .. ..ol i § 71
Registered business enfity ................... $ 75 85 70
Certified instructor ... 200 $135
D. Reinstatement! fees are as follows:
Certified peneral real estate appraiser ............ Fi71
Certified residential real estate appraiser ......... 8171
Licensed residential real estate appraiser ......... $I71
Appraiser Trainee ..................... ... ... S121
Registered business entity ......................... F100
Certified tnstructor ... ... ... . ..o ciiiiiiaiii. $270

\§ 3.5 Status of licensee during the period prior lo

reinstatement.

A When « license s reinstated, the licensee shall
continue to have the same license number and shall be
assigned an expiration date wo years from the previous
expiration date of the license.

B. A licensee or cerfificale holder who is reinstated shall
be regarded as having been continvously licensed without
mterruption. Therefore, the licensee or certificate holder
shall remain under the disciplinary authority of the board
during this entire period and may be held accountable for
his activities during this period. A licensee or certificate
holder who is not reinstated shall be regarded as
uniicensed from the expiration date of the license forward.
Nothing in these regulations shall divest the board of its
authority to discipline a licensee or certificate holder for a
violation of the law or regulations during the period of
time for which the appraiser was flicensed.

§ 35 3.6, Board discretion
reinstatement .

to deny renewal or

The board may deny renewal or remstatement of a
license, certification or registration for the same reasons
as it may refuse initial licensure or registration or
discipline a current licensee or registrant.

PART 1V,
STANDARDS.

& 4.1. Grounds for disciplinary action.

The board has the power fo fine any licensee, regisirant
or ceriificate holder, {o place any licensee, registrant or
certificate holder on probation, and to suspend or revoke
any license, registration or certification issued under the
provisions of Chapter 20.1 of Title 54.1 of the Code of
Virginia and the regulations of the board, in accordance
with §§ 54.1-201(7), 54.1-202 and the provisions of the
Administrative Process Act, Chapter 1.1:1 of Title 9 of the
Code of Virginia, when any licensee, registrant or
certificate holder has been found to have violated or
cooperated with others in violating any provision of
Chapter 20.1 of Title 541 of the Code of Virginia, any
relevant provision of the Uniform Standards of
Professional Appraisal Practice as developed by the
Appraisal Standards Board of the Appraisal Foundation, or
any regulation of the board. An appraiser trainee shall be
subject to disciplinary action for his actions even if acting
under the supervision of a supervising appraiser.

§ 4.2. Standards of ethical conduct.

In obtaining a real estate appraiser license and
performing a real estate appraisal, a licensee shall comply
with the Ethics Provisions of the Uniform Standards of
Professional Appraisal Practice and the foliowing standards
of ethical conduct:

1. All applicants for licensure shali follow all rules
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established by the board with regard to conduct at the
examination. Such rules shall include any writlen
instructions communicated prior to the examination
date and any instruction communicated at the site,
either written or oral, on the date of the examination.
Failure to comply with all rules established by the
board or a testing service acting on behall of the
board with regard to conduct at the exammatmn shall
be grounds for denial of a license.

2. A licensee, certificate holder or registrant shall not
obtain or aitempt fo obtain a license, certification or
registration by false or fraudulent represeniation.

3. A licensee, registrant or certificate holder shall not
make any misrepresentation.

name or change of business structure in writing. In
addition to written notification, corporations shall
provide a copy of the Certificate of Amendment
from the State Corporation Commissicn, parinerships
shall provide a copy of a cerfified Parinership
Certificate, and other business entities trading under
a fictitious name shall provide a copy of the
certificate filed with the clerk of the court where
business is to be conducted.

3. Upon the the change of name or address of the
registered agent, associate, or partner, or Sole
proprietor designaled by a real estate appraisal
business entity, the business entity shall notify the
board in writing of the change within 30 days of such
event.

4. No license, certification or regigtration issued by the
hoard shatl be assigned or otherwise transferred.

§ 4.3. Standards of professional practice.

A. The provisions of subsections C (hrough J of this
section shall not apply fo local, stafe and federal 5. All licensees, ceriificale hoiders and registrants
employees performing in their official capacity. shall operate under the name in which the license or
regisiration is issued.
A: B. Maintenance of licenses. The board shall not be
responsible for the failure of a licensee, registrant, or 6. All certificates of licensure, registration or
certificate holder lo receive notices, communications and certification in any form are the property of the Real

correspondence.

1. Change of address.

a. Certified genersl Al licensed real estate
appraisers, eertified residential resl estote appraisess
appraiser traimees, and certified instructors shall at
all times keep the board informed in wriling of
their current home address and shall report any
change of address fo the board within 30 days of
such change .

b. Registered real estate appraisal business entities
shall at all times keep the board informed in
writing of their current business address and shall
report any change of address fo the board within
30 days of such c/'zange

€: Ceptified instruetors as defiped in % 28 and 29
of these regulations; sheal of all Hmes keep the
board ifermed in wriling of their current home
address:

2, Change of name.

a. Certified peneral AN real estaie appraisers,
ecertified residential read estate appfmsef& lcensed
residentinl real estate appreisers appraiser frainees,
and certified instructors shall prompily notify the
board in writing- and provide appropriate writien
legal verification of any change of name.

b. Registered real estate appraisal business entities
shall promptly notify the board of any change of

Estate Appraiser Board. Upon death of a licensee,
dissolution or restructure of a registered business
entity, or change of a licensee’s, registrant’s, or
certificate holder’s name or address, such licenses
registrations, or certificates must be refurned with
proper instructions and supplemental material to the
board within 30 days of such eévent.

7. Al appraiser licenses issued by the hoard shall be
vigibly dispiayed.

B: €. Use of seal.

1. The authorized application of a licensed appraiser’s
seal shall indicate that the licensee has eXercised
complete direction and control over the appraisal.
Therefore, no licensee shall affix his seal (o any
appraisal which has been prepared by an unlicensed
person unless such work was performed under the
direction and supervision of the licensee in accordance
with § 54.1-2011 C of the Code of Virginia.

2. All original appraisal reports shall be issued under
seal and signed by the licensed appraiser. For
narrative and letter appraisals, the signature, seal, and
final value conclusion shall appear on the letter of
transmittal and certification page. For form appraisals,
the signature and seal shall appear on the page
designated for the appraiser's signature and final
estimate of value. All temporary licensed real estate
appraisers shall sign and affix their temporary license
to the appraisal report or letter for which they
obtained the license to authenticate such report or
letter.

Virginia Register of Regulations

486



!

Final Regulations

a. An appraiser may provide weitten reperts; market
analysis studies or wvalgeHens counseling reports |
which do not constitute appraisals of market value |
provided, that such reports, studies or evaluations
shall contaln a conspicuous ttatement that such
reports, studies or valuations are not an appraisal as
defined in § 54.1-2009 of the Code of Virginia.

b. Application of the seal and signature indicates
acceptance of responsibility for work shown thereon.

¢. The seal shall conform in detdli and size to the
design illusirated below: B g

(YOUR NAME)
No. 00Q0*

RO
number or the last 6 digits, or the last significant
digits on the license issued by the board.

*The number on the seai be the 10-digit

€. D, Development of gppraisal. In developing a real
property appraisal, an appraiser all licensees shall comply
with the provisions of Standard I of the Uniform Standards
of Professional Appraisal Practice (USPAP) in the 399¢
edition or the edition in effect at the time of the reports’
preparation, If the required definition of value uses the
word “market,” licensees must use the definition of
market value set forth in USPAP “DEFINITIONS.”

B- E. Appraisal report requirements. In reporting a real
property appraisal, an appraiser ¢ licensee shall meet the
requirements of Standard I of the Uniform Siandards of
Professional Appraisal Practice in the 1988 editien oF the
edition in effect at the time of the reports’ preparation,

E- F. Reviewing an appraisal. In performing a review
appraisal, a licensee shall comply with the requirements of
Standard III of the Uniform Standards of Professional
Appraisal Practice in e 1590 ediion or the edition in
effect at the time of the reports’ preparation. The
reviewer's signature and seal shall appear on the
certification page of the report.

¥ . Mass appraisals. In developing and reporting a
mass appraisal for ad valorem {ax purposes, a licensee
shall comply with the requirements of Standard VI of the
Uniform Standards of Professional Appraisal Practice in
the 1990 edition or the edition in effect at the time of the
reports’ preparation.

G- H. Record keeping requirements,

1. A licensee or regisirant of the Real Estate
Appraiser Board shall, upen request or demand,
promptly produce to the board or any of its agenis
any document, book, or record in a licensee’s
possession concerning any appraisal which the licensee
performed, or fer which the licensee is required to
maintain records for inspection and copying by the
bogrd or its agents. These records shall be made
available at the licensee’s place of business during
regular business hours.

2. Upon the completion of an assignment, a licensee
or registrant shall return to the rightful owner, upon
demand, any document or Instrument which the
licensee possesses.

7. Supervising appraisers shall make appraisal reporis
prepared by appraiser trainees available to the board,
at the appraiser trainee’s expense, upon request of
the appraiser frainee for the purpose of documenting
experience when applyving to the board for licensure.

H: I Disclosure requirements. A licensee appraising
property in which he, any member of his family, his firm,
any member of his firm, or any entity in which he has an
ownership interest, has any interest shall disclose, in
writing, to any client such interest in the property and his
status as a real estate appraiser licensed in the
Commonwealth of Virginia. As used in the context of this
regulation, “any interest” includes but is not limited to an
ownership interest in the property to be appraised or in
an adjacenf property or invelvement in the transaction,
such as deciding whether to extend credit to be secured
by such property.-

E J Competency. A licensee shall abide by the
Competency Provisien as stated in the Ethics Provision of
the Uniform Standards of Professional Appraisal Practice
in the 1990 editien or the edition in effect at the time of
the reperts’ preparation.

F K. Unworthiness.

1. A licensee shall act as a certified general real
estate appraiser, certified residential real estate
appraiser or licensed residenfial real estate appraiser
in such a manner as to safeguard the interests of the
public, and shall not engage in improper, fraudulent,
or dishonest conduct.

2. A lcensee may not have been convicted, found
guilty or pled guilty, regardless of adjudication, in any
jurisdiction of the United States of a misdemeanor
involving moral turpitude or of any felony there heing
no appeal pending therefrom or the time for appeal
having elapsed. Any plea of nolo centendere shall he
considered a comviction for the purposes of this
subdivision. The record of a conviction certified or
authenticated in such form as to be admissible in
evidence of the laws of the jurisdiction where
convicted shall be admissible as prima facie evidence
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of such guilt,

3. A licensee shall inform the board in writing within
30 days of pleading guilty or nolo contendere or being
convicted or found guilty, regardless of adjudication,
of any felony or of a misdemeanor involving moral
furpitude.

4. A licensee may not have had a -license or
certification as a real estate appraiser which was
suspended, revoked, or surrendered in connection with
a disciplinary action or which has been the subject of
discipline in any jurisdiction.

5. A licensee shall inform the board in writing within
30 days of the suspension, revocation or surrender of
an appraiser license or certification in connection with
a disciplinary action in any other jurisdiction, and a
licensee shall inform the hoard in writing within 30
days of any appraiser license or certification which
has been the subject of discipline in any jurisdiction.

6 A licensee shall perform all appraisals in
accordance with Virginia Fair Housing Law, § 36-96.1
et seq. of the Code of Virginia.

7. A licensee who has direct knowledge that another
licensee may be violating any of these regulations, or
the provisions of Chapters 1 through 3 and Chapter
20.1 of Title 54.1 of the Code of Virginia shall
immediately inform the board in writing and shall
cooperate in furnishing any further information or
assistance that may be required. }

certified

§ 4.4. Standards of conduct for

education instructors.

appraiser

A. Instructors shall develop a record for each student
which shall included the student’'s name and address, the
course name, the course hours and dates given, and the
date the course was passed. This record shall be retained
by the course provider.

B. The instructor shall nof solicit information from any
person for the purpose of discovering past licensing
examination questions or quesiions which may be used in
future licensing examinations.

C. The instructor shall not distribute fo any person
copies of license examination questions, or otherwise
communicate to any person license examination guestions,
without receiving the prior written approval of the
copyright owner to distribute or communicate those
questions.

D. The instructor shall not, through an agent or
otherwise, advertise its services in a fraudulent, deceptive
or misrepresentative manner.

E. Instructors shall not take any appraiser licensing
examination for any purpose other than to obtain a license

as a real estate appraiser.

PART V.
EDUCATIONAL OFFERINGS.
appraisal

§ 5.1. Requirement for the approval of

educational offerings.

Pursuant fo the mandate of Titte 11 of .the Federal
Financial Institutions Reform, Recovery and Enforcement
Act of 1989, § 54.1-2013 of the Code of Virginia, and the
gualifications criteria set forth by the Appraisal
Qualifications Board of the Appraisal Foundation, all
educational offerings submitted for prelicensure and
continuing education credit shall be approved by the
board. Although educational offerings which have been
approved Dby the Appraisal Foundation’s Educational
Offering Review Panel may be considered to have met the
standards for approval set forth in these regulations, all
educational offerings must be approved by the board.

§ 5.2. Standards for the approval of appraisal educational
offerings for prelicensure credit.

A. Content.

1. Prior to licensure,

classroom hours; or in g single; qualified course of &
tenst 15 classreom hours: After July 1 199% applicants
shall have successfully completed a 15 classroom hour
course in the Unifeorm Standards of Professional
Appraisal Practice.

2. While wvarious appraisal courses may be credited
toward the classroom requirement specified for each
tevel classification of licensure, all applicants for
licensure as an appraiser trainee, a licensed
residential er & , certified residential , or certified
general real estate appraiser must demonstrate that
their course work included coverage of all the {fopics
listed below,

Appraisal standards and ethics
Influences on real estate value
Legal considerations in appraisal
Types of value

Land economic principles

Real estate markets and analysis
Valuation process

Property description and analysis
Highest and best use analysis
Appraisal statistical concepts
Sales comparison approach

Site valuation

Cost approach

Income approach

Valuation of partial interests
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3. AWl appraisal and appraisal-reiated offerings
presented for prelicensure credit must have a final,
written examinafion.

4, Credit toward the classroom hour requirement to
satisfy the educational requirement prior to licensure
shall be granied only where the Ilength of the
educational offering is at least 15 classroom hours.

B. Instruction. With the exception of courses taught at
accredited colleges, universities, junior and community
colleges, or adult distributive or marketing education
programs, all other prelicensure educational offerings
given after Aprit & Y882 Janwary 1, 1993, must be taught
by instructors certified by the board.

§ 5.3. Standards for the approval of appraisal educational
offerings for continuing education credit.

A. Content.

1. The content of courses, seminars, workshops or
conferences which may be accepted for continuing
education credit includes, but is not limited to those
topics listed in § 5.2 A 2 and below.

Ad valorem taxation

Arbitrations

Business courses related to the practice of real
estate appraisal

Construction estimating

Ethics and Uniform Standards
Appraisal Practice

Land use planning, zoning, and taxation
Property development

Real estate appraisal (valuations/evaluations)
Real estate financing and investment

Real estate law

Real estate related computer applications
Real estate securities and syndication

Real property exchange

of Professional

2. Courses, seminars, workshops or conferences
submitted for continuing education credit must indicate
that the licensee participated in an educational
program that maintained and increased his knowledge,
skill and competency in real estate appraisal.

3. Credit toward the classroom hour requirement to
satisfy the continuing education requirements shall be
granted only where the length of the educational
offering is at least two hours and the Ilicensee
participated in the full length of the program.

4—As&u-thﬂedfﬁpaftﬁie£mesefegﬁm&eﬂsaﬂ

elassreeom hours prior te the remewal ef any leense:
Three classreom hodrs shall cever reecest
developments in federph Stafe and local reml estate

B. Instruction. Although continuing education offerings .
except the four-hour required course on recent
developments in federal, state and local real estate
appraisal law and regutation and the Uniform Standards
of Professional Appraisal Practice, are not required to be
taught by board certified instructors, these offerings must
meet the standards set forth in § 53 subsection A of these
regilations Lhis section .

§ 5.4, Procedures for awarding prelicense and continuing
education credits,

A. Course credits shall be awarded only once for
courses having substantially equivalent content,

B. Proof of completion of such
workshop or conference may be
transcript, certificate,

course, seminar,
in the form of a
ietter of completion or in any such
written form as may be required by the board. All
courses, Seminars and workshops submitted for
prelicensure and continuing education credit must indicate
the number of classroom hours,

C. Information which may be requested by the board in
order to further evaluate course content includes, but is
not limited te, course descriptions, syilabt or textbook
references.

D All transcripts, certificates, letters of completion or
similar documents submitted to verify completion of
seminars, workshops or conferences for continuing
education credit must indicate successful completion of the
course, seminar, workshop or conference. Applicants must
furnish written proof of having received a passing grade in

all prelicensure and continting preficense education
courses submitted.

E. Credit may bhe awarded for prelicensure courses
completed by challenge examination without classroom
attendance, i such credit was grante¢ by the course
provider prior to July 1, 18950, and provided that the board
is satisfied with the quality of the challenge examination
that was administered by the course provider.

F. All courses seminars, workshops, or conferences,
submitted for satisfaction of continuing education
requirements must be satisfactory to the hoard.

G. Correspendence courses, video and remote TV
educational offerings may be acceptable to meet the
classroom hour requirements for preleensure afd
eontinuing  edueation prelicense courses provided each
course or offering is approved by the board and has been
presented by an accredited college, university, junior or
community college; the student passes a written
examination administered at a location by an official
approved by the coliege or university; the subject maiter
was appraisal related; and that the course or offering is a
minimum of 15 classroom hours in length.
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Final Regulations

H. A teacher of appraisal courses may receive either
education credit for the classroom hour(s) taught or
experience credit for the classroom hour(s) taught, but not
both. These credits shall be awarded only once for courses
having substantially equivalent confent.

§ 5.5. Course approval fees.

Course Approval Fee

§ 5.6. Re-approval of courses required.

Approval letters issued under these regulations for
educational offerings shall expire two years from the last
day of the month in which they were issued, as indicated
in the approval letter.

Foothotes

*mmm&mwmﬁmwmﬁe

Some of the provisions contained in the Usniform Sianderds of
Hﬁmﬁpﬁmmwm@ﬁmmwm

: Fhe board shalt not be responsible for the Heensee’sfregistrant's
fatlure to receive notices; communieations end correspordence

eatsed by the Heensee’s/registrant’s falture to promptly netify the
board of any change of address:

1 The board shall not be respomsible for the licensee’s/registrant'’s
failttre to receive notites; communications and correspendenece
eatsed by the licensee’s/registrant’s failure to prompHy netify the
board of any chonge of name:

¢ Appheation of the Departure Provision of USPAP is not allowed
for alt federally related iransactions requiring the serviees of an
appraiser:

VAR, Doc. No. R95-58; Filed October 17, 1894, 11:56 a.m.
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REAL ESTATE APPRAISER 2ic. to.
Dat.

LICENSE APPLICATION FORM code
Initialsa

Please Print

i.

10.

11.

12.

12A.

13.

Name:

(Last} (First} (Middle)

Generatien: _ _ Jr. sr. I. IT. _  III. __ IV. V.

sacial Security Number:
Hot Required; but will amsimt in the maintenance of accurate licensa
files and the reporting of your name to the Natlonal Registry.

Date of Birth: Month Day Year

Address:

{Street)

(P . Box)

city:
State: 8. zip Code:
Telephone: - -

Whers you can be reached between 9:00am & 5:00pm.

application Type: __ Origimal _ _ Reciprocal
Certified General

Certified Residential

Licensed Residential

Temporary Certified Ceneral
Temporary Certified Residential
Temporary Licensed Residential

License Type:

If you are applying for a TempoTary License, identify the
spacific assignment below by type and location (Address, City,
& State).

Project Termination Date: Month Day Year

Have you had a real estate appraiser license op certificaticn
which was suspended, revoked, or surrendered in connection
with a disciplinary action or which has been the subject or
discipline in any jurisdiction? __ Yes __ lNo

14.

15.

186,

17.

¥t yes, provide the name of the jurisdiction and the date of
the disciplinary action.

Have you ever been convicted found guilty or plead gquilty,

regardless o©of adjudication, in any Jjurisdietion of a
nisdemeancor invelving moral turpitude or of any felony?
Yes No

If yes, the following items may be required to be included
with this application: 1. Original FBI Record; and 2. Original
State Police Criminal History Record. And the following will
be required £o be Included with the application: 1. Cercified
True Copies of Court Papers; and 2. your brief written account
of the part you played as well as the final resclution af the

matter. .-
-

Have you ever been issued a real estate appraiser licensez in
¥irginia? ___ Yes Ne

If Yes, pilease give date(s) ang license number(s) below.

Have you ever been issued a real estate appraiser license or
certification in any other jurisdiction? __ Yss __ No

If Yes, please name those jurisdictions:

All appiicants must complete this section:

I hereby certify that I have attained the number of months and hours of
experience aa a real estate appralser as defined in the reguiations of tha
Real Esatate jppraiser Board for the type of license for which I am
applying. I understand that the Real Eatata Appraider Bpard may request
proaf of this experience in the form of uritten reports or file memoranda
which shall be made available to the Hoard upan request,

I also hereby certify that I have met the educational requiroments as
sat forth in cthe Keal Estate Appralser Board regulations for the tyge of
license for which I am applyLng.

Further, if my address llated on this applicarion or a4t any timae in the
future is not within the ostate of Virginia, I J4o hereoy isrevocably
conaent that suita and legal ucviona may be commenced ACALNst me 1y tha
proper courts of tha state ¢f Virginid in accordance with the provisions
of Chaptor 20, Title 54.1, Secrion 54.1-2019 of the Coda of Virainsa.

T hereby certily by my signature that the statements contained :n thia
application are true, that I have not suppronsed Ny 1ab=rmacian t£hac
might affect this application, and that I have cead and understand the
Real Estate Appraiser Board Regulations, the Unrilorm  Stangards  of
Froteaniandl ApPPraisers  Pracgiec?, VMirginia liconase idws  and this
statomenc.

Stynacure ot Applicant ke

suonenday [eulg
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Please Print

1.

5.

10.

11.

REAL ESTATE APPRAISER .
TRAINEE coue
LICENSE APPLICATION FORM sl
Name:
(Last) (Firat) (Hiddla)
Generation: Jr. sSr. I. ir. III. Iv. V.

Social Security Number: _
Hot Required; but will assist in the maintenance of accurate license
tisms and the reporting of your nama to the NHational Registry.
Date of Birth: Month Pay Year

Address:

{Streat}

{F. D. Bax)

City:
State: 8. 2Zip Code:
Telephone:r __ - -

Where you ¢an be reached bétwean $:00am & §:00pm.

Have you had a real estate appraiser license or certifjication
which was suspended, revoked, or surrendered in connection
with a diseciplinary action or which has beer the subiject of
discipline in any Jurisdiction? _ _ Yes _ Mo

If yes, provide the name of the jurisdiction and the date of
the disciplinary action.

Have you ever been convicted found quilty or plead quilty,
regardless of adjudication, in  any Jurisdiction of a
misdemeancr involving moral turpitude or of any felony?

. Yes __ HNo

If yes, the follewing items may be regquired to be included
with this application: 1. Original FBI Record; and 2. Original
State Police Criminal History Record. And, the tollowing will
be required to be included with the application 1, Certified
True Copies of Court Papers; and 2. your brief written account
of the part you played as well as the final resolutian ot the
matter.

1z.

13.

14.

Have you ever been issued a real estate appraiser license in
Virginia? ___ Yes __ Ko

If Yes, please give date(s) and license number(s} below.

Have you ever been issued a real estate appraiser license or
certification in apy cother jurisdiction? __ Yes __ Mo

If Yes, please name those jurisdictions and provide coriginal
letters of good standing not less than 60 days of age:

All applicants must complete this section:

I alsohereby certify that I have met the educational requirements as
set forth In the Real Estate Appraiser Board regulaticns for the type of
licensa for which I am applying.

Further, if my address listed on this application or at any time in the
future is not within the state of Virginia, I do hereby irrevocably
consent that suite and legal actions may be commenced ‘against me in the
proper courts of the atate of virginia in accordance with tha proviaions
of Chapter 20, Title 54.1, Section 54.1-201% of the Coda of Virginia.

I hereby certify by ny signature that the statementa contained in this
application are true, that I have not suppressed any information that
might affect this application, and that I have resd and undarstand the
Real Estate Appraiser BHoard Regulatione, the Uniform Standards of
Professional Appraisere Practlce?, Virginia 1licensa laws and cthias
statement.

Signature of applicant Date

The consideration and appreval of this application is

conditionally dependant upcn tha supervision of the applicant by a
licensed Virginia appraiser in good standing (§ 2.5.4 of the
Board’s Regulaticns).

The following informaticon i3 to be completed by the

applicant’s superviser. -

15.

16.

17.

Hane:

[Last} {First) {Middlie)

Generation: _  Jr. sSr. I. II. III. Iv. v,

files and the reporting of your namé to the Mational Regiatcy.

suone[nday [eurd
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1g.

9.
2G.

21.

22.
23.

24,

25.
26.
27.
28.
29.

3o0.

Address:
(Street)
(P. O. Box}
City:
State: 10. Zip Code:
Telephone: - -

Where you can be reached between 9:00am & 5:00pm.

Business Nane:

Tradinq!ieme:
Address:
(Street}
{F. O. Hox)
city:
State: 10. Zip Code:
Business Telephcone: _ - __ __ = __ __ . __

Appraiser License Wumber:

Level of Licensure:!

Business License Number:

If applicapliel

I hereby certify by my a@ignatura that the statements contained in thia

application are true, that I have nOL suppressed any information that’

might affect thia application, and that I hsve read and uadarstand the
Real Estate Appraisaer Board Regulatioos, the Uniform Standards of
Profeasional Appraisera Practices, Virginia licepsa lawg and thia
atatemant.

S5ignature Of SUpErviasing ARPBETralser Cate

REAL ESTATE APFRAISER

BUSIKESS REGISTRATION AFPLICATION

Pleasa Frim
1. Buniness Namea
2. Trading-as-Name
3. Tax I.D. NHumbar
(ot requiced)
a. Buniness Typa __ Corporation __Panimership __ Aswociaion  ___ Sole Froprictar
5. Busineses Address
Tilroet mames
&. Businessa Addcege
.G Box number aaly)
7. city
8. State 9. 2ip Code
0. Teleph Number,
{where you ean Be fedched benvesn 5:00 am_ st 3:G0 pom.)

1. Registered Agent, Partner, Ramociate or Sole Proprieter

Tt oame) rit ramey eddle mial
12. Ganeration Je. Sr. I I1 ITI
13. Address

Talreet mame)
14. Addreas
(PO, Box rumber andy}

15.  Cley
16. State 17. Zip Code
18. Haa the above carporatien, partnership or other buainess entity gualified

to do bubineas in Virginia wn accordance with the lavda 0f the scatez

Yen Ho

Iy, domeetic carporiaons thall provide a cnpy of the {Teruficaie of Licorporausn sr aved by the St Carpanhion Commason,

forega {oul-ofaute) corparsuons ahail pruvide & cany of the Uertifsie of Authonty 4% tiued hy the Swie Corporsnen

Comimuan: partnenips shalt Ungly a copyaf a Partnerbip Cortafatate. e nd mher busine s éntitiea iradine Winker a |

shall pravade o capy uf the CHMlcaie Divd wath e Llerk of the Counl wherr busiicu o (0 M €unibr o, 4l 3

pravide L1E 1bove anlarmenon S Your eppucaliun cananot be froccacd,
19. I hereby certify that the above information is correct apd that na

information has been suppressed that might sifect this application.

T Feariien mame srd 3 IAIaTE OF | ¢ UEnt, Leneral FARREr, Alms alg 00 4 e ncy
e Trare

-

suoie[ndoy Jeury
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APPLICATION FOR APPROVAL OF APPRAISAL COURSE OFFERING
COMMONWEALTH OF VIRGINTA

Deparuneat of P, fopal and Occupati Reguk:
Real Estate Appraiser Board
P. Q. Box 11065

Richmoad, Virginia 23210-1066

Apglication Fee $135.00 (per course submimned)

I hereby certfy by my signature that the statements contuned in this apphi

Course Title

Y

(Aftach comprehensive course outline: syllabus; Hst of hooks, pamphlets, articles w0
be used by students acd instrucior in conrss)

Sponsor Organization Name

Street Address

City State Zip Cade
Individual responsible for the aticn of the course

Grading

{State minimum requirements, provide sample examinaliog)

Attepdance Policy

{State mislmum reqercments)

Course Leagrh: Number of Mectings Haurs Per Mecting Mertings Per Week Total l']—uu“

Course Prerequisiles, if any

Type of lostitulion: Proprietary School Real Estate or Real Estte Appraisal Orpamzation
Scheduling: Quarter Semester Other -

Fromation

{IF advernsing 15 used, picase submit copes of typrcad advertisements dud brochires)

iafonmation that might stfect Gus apphicasuon.

Signatuze of Applicant Dae

9/6194

on are true, that ERave nut suppressed any

APPLICATION FOR CERTIFICATION AS AN APPHAISAL INSTRUCTOR

COMMONWEALTH OF VIRGINIA
Department of Professignal and OCccupational Regulation
Real Estate Appraiser Board
P. 0. Box 11066&
Richmond, Virginia 23230-1066

Application Fee $135.00

1. Hame
Lag Firn Rigdle
2. Straet Addresa
ity tate Zip Code ___ _
3. Socizl Security Number ___ _ - e e

ot Reguired; bt will wasist in the maiatenance of accunte leene files,

To receive a certificate as ap appraiser ipstructor the applicant shall be in
good stapding a5 a real estate appraiser ia every jurisdictica where licensed or
certified; the applicant may oot bave had a license or certification which was
suspended, revoked or surresndered ia cornectics with a disciplirary action or
which has been tha subject of discipline in any jurisdiction prier ta applying
for licensure in Virgioia. You must provide a jetter of certification from each
state of licensure!

Rdditionally, the applicant must meet one of tha threes following qualificaticas.
Please indicate preferenca.

¢ 1. Baccalaureate degree in real estate, econemics, finance, or
busineas, and have satisfied the state appraisal licensing educakion
requirements for the level being instructed; or

1 2. Baccalaureate degree, an appraizal license which has been in good
standing for at least two years, and a current certified residential
or certified general appraisal license appropriate for the laval
being instructed; or

¢ ) 3- Seven years of acrive experience acquired in the appraisal field in
the past 10 vyeacs, an appraisal license which has been in good
standing for at least two years, and 4 current certified reaidental
or certified general appraisal license appropriate for the level
heing inatructed.

If qualifying under Item 1, please provide a copy of tranacript, and proof of
completion of the required number of hours of appraisal educatian. Evidence of
couraswork may be provided in the form of a transcript, certificate or lettor of
complecion.

If qualifying under Item 2, please provide a copy ©f 3 Tranacript, a letter of
good standing, and a current appraiser license,

If gqualifying under Item 1, pleasa provide an affidavit of experience, a1 letter

of good standing, and a current appraiser licenue.

1 herepy certify by my signature that the starements contained in thia
application are rrue, that I have not guppressed uny information that mught
affect this applicarion.

Signature Cate

916/94

suone[ngay jeul



EMERGENCY REGULATIONS

DEPARTMENT OF HOUSING AND COMMUNITY
DEVELOPMENT (BOARD OF)

Title of Regulation; VR 394-01-21. Virginia Uniform
Statewide Building Code, Volume [ - New Coastruction
Code/1993.

Statutory Authority: §§ 36-98 and 36-99.10:1 of the Code of
Virginia.

Effective Date: October 17, 1994, through October 16, 1995,
or until permanent regulations are adopted, whichever
occurs first,

Pursuant te the authorization of the Governor for adoption
of emergency regulations and the authorily of § 9-6.14:7.1
of the Code of Virginia, the following regulations become
effective on an emergency basis.

Duration of Emergency Regulation - This regulation shall
remain in effect through October 16, 1993, or until
permanent regulations are adopted under the
Administrative Process Act, whichever first occurs.

Submitted by:

/s/ Robert J. Adams

Acting Director

Department of Housing and Community Development
~ Date: September 19, 1994

Approved by:

/s/ Robert T. Skunda
Secretary of Commerce and Trade
Date: September 27, 1994

Approved by:

/s/ George Allen
Governor

Commonwealth of Virginia
Date: October 11, 1994

Filed with:

/s/ Joan W. Smith
Registrar of Regulations
Date: October 17, 1994

Preamble:

Section 36-99.10:1 of the Code of Virginia requires the
Board of Housing and Communily Development fo
promulgate, by October 1, 1994, regulations for
installgtion of acoustical {ireatment measures for
construction of residential buildings and structures, or
portions thereof, in areas affected by above average
noise levels from aircraft due to their proximity to
flight operations at nearby airports. The adoption of
these regulations as emergency regulations will enable

the board fto carry out its statulory responsibilifies.
The board will Infitiate actions {o develop final
regulations as required by the Administrative Process
Act in § 9-6.14:4.1 of the Code of Virginia.

VR 384-01-21. Virginia Uniform Statewide Building Code,
Volume [ - New Construction Code/1993.

CHAPTER 1.
ADOPTION, ADMINISTRATION AND ENFORCEMENT.

SECTION 100.0.
GENERAL,

100.1. Title. These reguiations shall he known as Volume 1
- New Construction Code of the 19893 edition of the
Virginia Uniform Statewide Building Code. Except as
otherwise indicated, USBC, and code, as used herein, shall
mean Volume I - New Construction Code of the 1993
edition of the Virginia Uniform Statewide Building Code.

Note: See Volume II - Building Maintenance Code for
maintenance regulations applying to existing buildings.

100.2. Authority, The USBC is adopted under authority
granted the Board of Housing and Commaunity
Development by the Uniform Statewide Building Code Law,

Chapter 6 (& 36-97 et seq.» of Title 36 of the Code of
Virginia,

1006.3. Purpose and scope, The purpose of the USBC is to
ensure safety to Iife and property from all hazards
incident to building design, construction, use, repair,
removal or demolition. Buildings shall be permitted to be
constructed at the least possible cost consistent with
nationally recognized standards for health, safety, energy
conservation, water conservation, adequate egress facilities,
sanitary equipment, light and ventilation, fire safety,
structural strength, and physically handicapped and aged
accessibility. As provided i the Uniform Statewide
Building Code Law, Chapter 6 (§ 36-97 et seq.) of Title 36
of the Code of Virginia, the USBC supersedes the building
codes and regulations of the counties, municipalities and
other political subdivisions and siate agencies, relating to
any construction, reconstruction, alterations, conversion,
repair or use of buildings and insfallation of equipment
therein. The USBC does not supersede zoning ordinances
or other land use controls that do not effect the manner
of construction or materials to be used in the construction,
alteration or repair of a building.

100.4. Adoption. The 1893 edition of the USBC was adopted
by order of the Board of Housing and Community
Development on December 13, 1993. This order was
prepared according to requirements of the Adminisirative
Process Act. The order is maintained as part of the
records of the Department of Housing and Community
Development, and is available for public inspection.

100.5. Effective date. The 1993 edition of the USBC shall
become effective on April 1, 1994,
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Emergency Regulations

100.6. Application. The USBC shall apply te all buildings,
structures and associated equipment which are constructed,
altered, repaired or converied in use after April 1, 1994,
Buildings and structures that were designed within one
year prior to April 1, 1994, shall be subject to the previous
edition of the code provided that the permit application is
submitted by April 1, 1895. This provision shall also apply
to subsequent amendments to this edition of the code
bkased on the effective date of the amendments. -

100.6.1. Industrialized buildings and manufactured homes.
Industrialized buildings registered under the Virginia
Industriatized Building Safety Law and manufactured
homes [abeled under the Federal Manufactured Housing
Construction and Safety Standards shall be exempt from
the USBC; however, the building official shall be
responsible for issuing permits, inspecting the site work
and installation of industrialized buildings and
manufactured homes, and issuing certificates of occupancy
for such buildings when all work is completed
satisfactorily.

100.7. Exemptions. The following buildings, structures and
equipment are exempted from the requirements of the
USBC:

and siructures not used for
residential purposes; however, such buildings and
structures lying within a flood plain or in a
mudslide-prone area shall be subject to the applicable
flood proofing or mudsiide regulations.

1. Farm buildings

2. Equipment instalied by a provider of publicly
regulated utility service and electrical equipment used
for radioc and television transmission. The exempi
equipment shall be under the exclusive control of the
public service agency and located on property by
established rights; however, the buildings, including
their service equipment, housing such public service
agencies shall be subject to the USBC.

3. Manufacturing and processing machines and the
following service equipment:

a. All electrical equipment connected after the last

disconnecting means.

b. All plumbing appurienance connected after the
last shutofi valve or backflow protection device.

¢. All plumbing appurtenance connected before the
equipment drain trap.

d. Al gas piping and equipment connected after the
outlet shutoff valve.

4. Parking lots and -sidewalks; however, parking lots
and sidewalks which form part of an accessible route,
as defined by the Americans With Disabilities Act
Accessibilily Guidelines shall comply with the
requirements of Chapter 11

5. Recreational equipment such as swing sets, sliding
boards, climbing bars, jungle gyms, skateboard ramps,
and similar eguipment when such equipment is a
residential accessory use not regulated by the Virginia
Amusement Device Regulations.

SECTION 101.0.
REFERENCE STANDARDS AND AMENDMENTS.

101.1. Adoption of maodel codes and standards. The
following model building codes and all portions of other
model codes and standards that are referenced in this
Code are hereby adopted and incorporated in the USBC.
Where differences occur hetween provisions of the USBC
and the referenced model codes or standards, the
provisions of the USBC shall apply. Where differences
occur hetween the technical provisions of the model codes
and their referenced standards, the provisions of the
model code shali apply.

The referenced model codes are;

THE BOCA NATIONAL BUILDING CODE/1993
EDITION

(also referred to herein as BOCA Code)
Published by:

Ruilding Officials and Code Administrators
International, Inc,

4051 West Flossmoor Road

Country Club Hills, Illinois 60478-5785
Telephone No. (708) 7599-2300

Note: The following major subsidiary model codes are
among those included by reference as part of the
BOCA National Building Code/19293 Edition:

BOCA National Plumbing Code/i%83 Edition
BOCA National Mechanical Code/1883 Edition
NFiPA National Electrical Code/1993 Edition

The permit applicant shall have the option to select as
an acceptable alternative for detached one and two family
dwellings and one family townhouses not more than three
stories in height and their accessory structures the
following standard:

CABO ONE AND TWO FAMILY DWELLING CODE/1992
EDITION and 1993 Amendments {(also referred to herein
as One and Two Family Dwelling Code)

Joinfly published by;
and Code

Building Officials Administrators

International, Inc.

Southern Building Code Congress International, Inc.®

Virginia Register of Regulations
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and International Conference of Building Officials.

101.2. General administrative and enforcement
amendments to referenced codes. All requirements of the
referenced model codes that relate to fees, permits,
certification of fitness, unsafe notices, unsafe conditions,
maintenance, disputes, condemnation, inspections, existing
buildings, existing structures, certification of compliance,
approval of plans and specifications and other procedural,
administrative and enforcement matiers are deleted and
replaced by the provisions of Chapter 1 of the USBC.

Note: The purpose of this provision is to eliminafe
overlap, conflict and duplication by providing a single
standard for administration and enforcement of the
USBC.

101.3. Amendments to the BOCA Code. The amendments
noted in Addendum 1 of the USBC shall be made to the
specified chapters and sections of the BOCA National
Building Code/1993 Edition for use as part of the USBC.

101.4, Amendments to the One and Two Family Dwelling
Code. The amendments noted in Addendum 2 of the USBC
shall be made t{o the indicated chapters and sections of
the One and Two Family Dwelling Code/1992 Edition and
1993 Amendments for use as part of the USBC.

SECTION 162.0.
LOCAL BUILDING DEPARTMENTS.

102.1. Responsibility of local governments. Enforcement of
the USBC Volume I shall be the responsibilify of the local
building department in accordance with § 36-105 of the
Code of Virginia. Whenever a local government does not
have such a building department, it shall enter inio an
agreement with another local government or with seme
other agency, or a state agency approved by the Virginia
Department of Housing and Community Development for
such enforcement. The local building department and its
employees may be designated by such names or titles as
the local government considers appropriate.

102.2. Building official. Each local building department
shall have an executive official in charge, hereinafter
referred to as the building official.

102.2.1. Appointment. The building official shall he
appointed in a manner selected by the local government
having jurisdiction. After appointment, he shall not be
removed from office except for cause after having heen
afforded a full opportunity fo be heard om specific and
relevant charges by and before the appointing authority.
The local government shall notify the Training and
Certification Office within 30 days of the appointment or
release of the building official. A Virginia certified
building official shall complete an orientation course
approved by the Department of Housing and Community
Development within 80 days after appointment. A building
official mot certified by Virginia shall atiend the core
yrogram of the Virginia Building Code Academy, or an

approved regional
appointment.

academy, within 90 days after

102.2.2. Qualifications. The huilding official shall have at
least five years of building experience as a licensed
professional engineer or architect, building inspector,
contractor or superintendent of building construction, with
at least three vears in responsible charge of work, or shail
have any combination of education and experience which
would confer equivalent knowledge and ability. The
building official shall have general knowledge of sound
engineering practice in respect to the design and
construction of buildings, the basic principles of fire
prevention, the accepied requirements for means of egress
and the installation of elevators and other service
equipmient necessary for the health, safety and general
welfare of the occupants and the public. The local
governing body may establish additional qualification
requirements.

102.2.3. Certification. The building official shall be certified
in accordance with Part Il of the Virginia Certification
Standards (VR 394-01-2) within three vears after the date
of employment.

Exception; An individual employed as the building
official in amy locality in Virginia prior to April 1,
1983, shall be exempt from certification while
employed as the building official in that jurisdiction.

This exemption shall not apply to subsequent
employment as the building official in another
jurisdiction.

102.3. Qualifications of technical assistanis. A technical
assistani shall have at least three years of experience in
general building construction. Any combination of
education and experience which would confer equivalent
knowiedge and ability shall be deemed to satisfy this
requirement. The Jocal governing body may establish
additional qualification requirements.

102.3.1. Certification of technical assistants. Any person
employed by, or under contract to, a local governing body
for determining compliance with the USBC shall be
certified in his trade field within three years after the
date of employment in accordance with Part III of the
Virginia Certification Standards (VR 394-01-2).

Exception: An individual employed as the building,
electrical, pilumbing, mechanical, fire protection
systems inspector or plans examiner in Virginia prior
to March 1, 1988, shall be exempt from certification
while employed as the technical assistant in that
jurisdiction. This exemption shall not apply to
subsequent employment as a technical assistant in
another jurisdiction.

1024, Relief from personal responsibility. The local
building department personnel shall not be personally
liable for any damages sustained by any person in excess
of the policy limits of errors and omissions imsurance, or
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other equivalent insurance obtained by the locality to
insure against any action that may occur to persons or
property as a result of any act required or permified in
the discharge of official dufies while assigned to the
department as employees. The building official or
subordinates shall not be personally liable for costs in any
action, suit or proceedings that may be instituted in
pursuance of the provigions of the USBC as a result of any
act required or permitied in the discharge ~of official
duties while assigned io the department as employees,
whether or not said costs are covered by insurance. Any
suit instituted against any officer or employee because of
an act performed by that officer or employee in the
discharge of official duties and under the provisions of the
USBC may be defended by the department’s legal
representative.

102,5, Control of conflict of interests. The minintum
standards of conduct for building officials and technical
assistants shall be in accordance with the provisions of the
State and Local Government Conflict of Interests Act,
Chapter 40.1 (§ 2.1-639.]1 et seq.) of Title 2.1 of the Code
of Virginia.

SECTION 103.0.
DUTIES AND POWERS OF THE BUILDING
OFFICIAL. -

103.1. General. The building official shall enforce ihe
provisions of the USBC as provided herein and as
interpreted by the State Building Code Technical Review
Board in accordance with § 36-118 of the Code of Virginia.

103.2, Modifications. The building official may grant
modifications to any of the provisions of the USBC upon
application by the owner or the owner's agent provided
the spirit and intent of the USBC are observed and public
health, welfare and safety are assured.

Note: The current editions of many nationally
recognized model codes and standards are referenced
by the Uniform Statewide Building Code. Future
amendments do not automatically become part of the
USBC; however, the building official should give
consideration to such amendments in deciding whether

a requested modification should be granted. See State

Building Code Technical Review Board Interpretation
Number 64/81 issued November 16, 1984.

103.2,1. Supporting data. The building official may require
the application to include architeciural and engineering
plans and specifications that include the seal of a
professiona! engineer or architect. The building official
may also require and consider a statement from a
professional engineer, architect or other competeni person
as to the equivalency of the proposed modification.

143.2.2. Records. The application for modification and the
final decision of the building official shail be in writing
and shall be officially recorded with the copy of the
certificate of use and occupancy in the permanent records

of the local building department.

103.3. Delegation of duties and powers. The building
official may delegate duties and powers subject to any
limitations imposed by the local govermment, but shall he
responsible that any powers and duties delegated are
carried out in accordance with the USBC.

103.4. Department records. The building official shall keep
records of applications received, permits and certificates
issued, reports of inspecfions, notices and orders issued
and such other matiers as directed by the local
government. A copy of the certificate of wuse and
occupancy and a copy of any modification of the USBC
issued by the building official shall be retained in the
official records, as long as the building to which it relates
remains in existence. Other records may be disposed of in
accordance with the provisions of the Virginia Public
Records Act (§ 42.1-76 et seq. of the Code of Virginia), (i}
after one year in the case of buildings under 1,000 square
feet in area and one and two family dwellings of any
area, or (ii) after three years in the case of all other
buildings.

SECTION 104.0.
FEES.

104.1. Fees. Fees may be levied by the local governing
body in order to defray the cost of enforcement and
appeals in accordance with § 36-105 of the Code of
Virginia.

104.2. When payable. A permit shall not be issued until the
fees prescribed by the local government have been paid to
the authorized agency of the jurisdiction, nor shall an
amendment to a permit be approved until any required
additional fee has been paid. The local government may
authorize delayed paymeni of fees.

104.3. Fee schedule. The local government shall establish a
fee schedule. The schedule shall incorporate unit rates
which may be based on square footage, cubic footage, cost
of construction or other appropriate criteria.

104.4. Refunds. In the case of a revocation of a permit or
abandonment or discontinuance of a building project, the
local government shall provide fee refunds for the portion
of the work which was not completed.

104.5. Fee levy. Local governing bodies shall charge each
permit applicant an additional 1.0%; of the total fee for
each building permit. This additional 1.09% levy shall be
transmitted quarterly to the Department of Housing and
Community Development and shall be used to suppori the
training programs of the Virginia Building Code Academy.

Exception; Localities which maintain training
academies that are accredited by the Depariment of
Housing and Community Development may retain such
levy.
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104.5.1. Levy adjustment. The PBoard of Housing and
Community Development shall annually review the
percentage of this levy and may adjust the percentage not
to exceed 1.005. The annual review shali include a study
of the operating costs for the previous vear’s Building
Code Academy, the current balance of the levy collected,
and the operational budget projected for the next year of
the Building Code Academy.

104.5.2. Levy cap. Annual collections of this levy which
exceed $500,000, or any unobligated fund balance greater
than one-third of that fiscal vear’s collections shall be
credited against the levy to be collected in the next fiscal
year,

SECTION 105.0.
APPLICATION FOR CONSTRUCTION PERMIT.

105.1. When permit is required. Wriiten application shall
be made to the building official when a construction
permit is required. A permit shall be issued by the
building official before any of the following actions subject
io the USBC may be commenced:

1. Constructing, enlarging, altering,
demolishing a building or structure.

repairing, or

2. Changing the use of a building either within the
same use group or to a different use group when the
new use requires greater degrees of structural
strength, fire protection, exit facilities, ventilation or
sanitary provisions,

3. Installing or altering any equipment which
regulated by this code.

is

4. Removing or disturbing any asbestos containing
materials during demolition, alteration, renovation of
or additions to buildings or structures.

Exceptions:

1. Ordinary repairs which do not involve any violation
of the USBC shall be exempt from this provision.
Ordinary repairs shall not include the removal,
addition or relocation of any wall or partition, or the
removal or cutting of any structural bheam or bearing
support, or the removal, addition or relocation of any
parts of a building affecting the means of egress or
exit requirements, Ordinary repairs shall not include
the removal, disturbance, encapsulation, or enclosure
of any asbestos containing material. Ordinary repairs
shall not include additions, alterations, replacement or
relocation of the plumbing, mechanical, or electrical
systems, or other work affecting public health or
general safety. The term “ordinary repairs” shall
mean the replacement of the following materials with
like materials:

a. Painting,

b. Roofing when net exceeding 100 square feet of
roof area.

¢. Glass when not located within specific hazardous
locations as defined in Section 2405.2 of the BOCA
Code and all glass repairs in Use Group R-3 and
R-4 buildings.

d. Doors, except those in fire-rated wall assemblies
or exitways.

¢. Floor coverings and porch flooring.

f. Repairs fo plaster, interior tile work, and other
wall coverings.

g. Cabinets installed in residential occupancies.

h. Wiring and equipment operating ai less than 50
volts.

2, A permit is not required to install wiring and

equipment which operates at less than 50 volts
provided the installation is not located in a
noncombustible plenum, or is not penetrating a

fireresistance rated assembly.

3. Detached utility sheds 150 square feet or less in
area and eight feet six inches or less in wall height
when accessory to any Use Group building except Use
Groups H and F.

105.1.1. Authorization of work. The building official may
authorize work to commence pending receipt of written
application.

105.2, Who may apply for a permit. Application for a
permit shall be made by the owner or lessee of the
building or agent of either, or by the licensed professional
engineer, architect, contractor or subcontractor (or their
respective agents) employed in connection with the
proposed work. If the application is made by a
professional engineer, architect, contractor or subcontractor
(or any of their respective agents), the building official
shall verify that the applicant is either licensed to practice
in Virginia, or is exempt from licensing under the Code of
Virginia. The full names and addresses of the owner,
lessee and the applicant, and of the responsible officers if
the owner or lessee is a corporate body, shall be stated in
the application. The building official shall accept and
process permif applications through the mail. The building
official shall not reguire the permit applicant to appear in
person.

105.3. Form of application. The application for a permit
shall be submitted on forms supplied by the building
official.

105.4. Description of work. The application shall contain a
generat description of the proposed work, its location, the
use of all parts of the building, and of all portions of the
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site not covered by the building, and such additional
information as may be required by the building official.

105.5. Plans and specifications. The application for the
permit shall be accompanied by not less than two copies
of specifications and of plans drawn tfo scale, with
sufficient clarity and dimensional detail to show the nature
and character of the work to he performed. Such plans
and specifications shall include the seal and signature of
the architect or engineer under whose supervision they
were prepared, or if exempt under the provisions of state
law, shall include the name, address, and occupation of
the individual who prepared them. When quality of
materials is essential for conformity to the USBC, specific
information shall be given to establish such quality. In
cases where such pians and specifications are exempt
under state law, the building official may require that they
include the signature and seal of a professional engineer
or architect.

Exceptions:

1. The building official may waive the requirement for
filing plans and specifications when the work involved
is of & minor nature.

2. Detailed plans may be waived by the building
official for buildings in Use Group R-4, provided
specifications and ouiline /lans are submitted which
satisfactorily indicate compnance with the USBC.

Note: Information on the types of construction
exempted from the requirement for a professional
engineer's or architect’s seal and signature is included
in Addendum 9.

105.5.1, Site plan. The application shall also contain a site
plan showing to scale the size and location of all the
proposed new construction and all existing buildings on the
site, distances from lot lines, the established street grades
and the proposed finished grades. The building official
may require that the application contain the elevalion of
the lowest floor of the building. It shall be drawn in
accordance with an accurate boundary line survey. In the
case of demolition, the site plan shall show all
construction to be demolished and the location and size of
ali existing buildings and construction that are to remain
on the gite. In the case of alterations, rencvations, repairs
and installation of new equipment, the building official
may waive submission of the site plan or any parts
thereof.

105.6. Plans review. The building official shall examine all
plans and applications for permits within a reasonable
time after filing. If the application or the plans do not
conform to the requirements of the USBC, the building
official shall reject such -application in writing, stating the
reasons for rejection. Any plan review comments requiring
additional information, engineering details, or stafing
reasons for rejection of plans and specifications, shall be
made in writing either by letfer or a plans review form

from the building official’s office, in addition to notations
or markings on the plans.

105.7. Approved plans. The building official shall stamp
“Approved” or provide an endorsement in writing on both
sets of approved plans and specifications. One set of such
approved plans shall be retained by the building official.
The other set shall be kept at the building site, open to
inspection by the building official at all reasonable times.

105.8. Approval of partial pilans. The building official may
issue a permit for the comstruction of foundations or any
other part of a building before the pians and specifications
for the entire building have been submitted, provided
adequate information and detailed statemenis have been
filed indicating compliance with the pertinent requirements
of the USBC. The holder of such permit for the
foundations or other part of a building shall proceed with
construction operations at the holder's risk, and without
assurance that a permit for the entire building will be
granted.

105.9. Engineering details. The building official may
require adequate details of structural, mechanical,
plumbing, and elecirical work to be filed, including

computations, siress diagrams and other essential technical
data. All engineering plans and computations shall include
the signature of the professional engineer or architect
responsible for the design. For buildings more than two
stories in height, the huilding official may require that
plans indicate where floor penetrations will be made for
pipes, wires, conduits, and other components of the
electrical, mechanical and plumbing systems. The plans
shall show the material and methods for protecting such
openings so as to maintain the required structural
integrity, fireresistance ratings, and firestopping affected
by such penetrations.

105.10. Asbestos inspection in buildings to he renovated or
demolished. A local building department shall not issue a
building permit allowing a building to be renovated or
demolished until the local building department receives a
certification from the owner or his agent that the affected
portions of the building have been inspected for the
presence of ashestos by an individual licensed to perform
such inspections pursuant to § 54.1-503 of the Code of
Virginia and that no asbestos-containing materials were
found or that appropriate response actions will be
undertaken in accordance with the requirements of the
Clean Air Act National Emission Standard for the
Hazardous Air Pollutant (NESHAPS) (40 CFR 61, Subpart
M), and the asbhestos worker protection requirements
established by the U.S. Occupational Safety and Healih
Administration for construction workers (29 CFR 1926.58).
Local educational agencies that are subject to the
requirements established by the Environmental Protection
Agency under the Ashestos Hazard Emergency Response
Act (AHERA) shall also certify compliance with 40 CFR
763 and subsequent amendments thereto.

Exceptions;
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The provisions of this section shall not apply to
single-family dwellings or residential housing with four or
fewer units unless the renovation or demolition of such
buildings is for commercial or public development
purposes. The provisions of this section shall not apply if
the combined amount of regulated asbestos-confaining
material involved in the renovation or demolifion is less
than 260 linear feet on pipes or less than 160 square feet
on other facility components or less than 356 cubic feet off
facility components where the leangth or area could not be
measured previously.

105.10.1. Replacement of roofing, floorcovering, or siding
materials. To meet the inspection requirements of Section
103.10 except with respect to schools, ashestos inspection
of renovation projects consisting only of repair or
replacement of roofing, floorcovering, or siding materials
may be satisfied by:

1. A statement that the materials fo be repaired or
replaced are assumed to contain asbestos and that
asbestos installation, removal, or encapsulation will be
accomplished by a licensed ashestos contracior or a
licensed asbestos roofing, flooring, siding contractor; or

2. A certification by the owner that sampling of the
material to be renovated was accomplished by an RFS
inspector as defined in § 54.1-500 of the Code of
Virginia and analysis of the sample showed no
ashestos to be present.

105.10.2. Reoccupancy. An abalemeni area shall not be
reoccupied until the building official receives certification
from the owner that the response actions have bheen
completed and final clearances have been measured. The
final clearance levels for reoccupancy of the abatement
area shall be 0.01 or fewer asbestos fibers per cubic
centimeter if determined by Phase Contrast Microscopy
analysis (PCM} or 70 or fewer struciures per square
millimeter if determined by Transmission Electron
Microscopy analysis (TEM).

105.11. Amendments to application. Amendmenis to plans,
specifications or other records accompanying the
application for permit may be filed at any time before
completion of the work for which the permit is issued.
Such amendments shall be coasidered part of the original
application and shall be filed as such.

105.12. Time limitation of application. An application for a
permit for any proposed work shall be considered to have
been abandoned six months after notification by the
building official that the application is defective unless the
applicant has diligently sought to resolve any problems
that are delaying issuance of the permit; except that for
reasonable cause, the building official may grant one or
more extensions of time,

SECTION 106.0.
PROFESSIONAL ENGINEERING AND
ARCHITECTURAL SERVICES.

106.1. Special professional services; when required. The
building official may require representation by a
professional engineer or architect for buildings and
structures which are subject to special inspections as
required by Section 1705.0.

106.2. Aftendant fees and costs. All fees and costs related
to the performance of special professional services shall
be the responsibility of the building owner.

SECTION 107.0.
APPROVAL OF MATERIALS AND EQUIPMENT.

1071, Approval of materials; basis of approval. The
building official shali require that sufficient technical data
be submitted to substantiate the proposed use of any
material, equipment, device or assembly. If it is
determined that the evidence submitted is satisfactory
proof of performance for the use intended, the building
official may approve its use subject to the requirements of
the USBC. In determining whether any material,
equipment, device or assembly complies with the USBC,
the building official shall approve items listed by
nationally recognized independent testing laboratories or
may consider the recommendations of engineers and
architects licensed in this state.

167.2. Used materials and equipment. Used materials,
equipment and devices may be used provided they have
been reconditioned, tested or examined and found to be in
good and proper working condition and approved for use
by the building official.

107.3. Approved materials and equipment. All materials,
equipment, devices and assemblies approved for use by
the building official shall be constructed and installed in
accordance with the conditions of such approval.

SECTION 108.0.
INTERAGENCY COORDINATION - FUNCTIONAL
DESIGN,

108.1. Functional design approval. Pursuant to § 3698 of
the Code of Virginia, certain staie agencies have statutory
authority to approve functional design and operation of
building related activities not covered by the USBC. The
building official may refuse to issue a permit until the
applicant has supplied certificates of functional design
approval from the appropriaie state agency or agencies.
State agencies with functional design approval are listed in
Addendum 4. For purposes of coordination, the local
governing body may require reports to the bhuilding official
by other departments as a condition for issuance of a
building permit or certificate of use and occupancy. Such
reports shall be based upon review of the plans or
inspection of the project as determined by the local
governing body.

SECTION 109.0.
CONSTRUCTION PERMITS.
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109.1. Issuance of permits. If the building official is
satisfied that the proposed work conforms (¢ the
requirements of the USBC and all applicable laws and
ordinances, a permit shall be issued as soon as
practicable. The building official may authorize work to
commence prior to the issuance of the permit.

109.2. Signature on permit. The signature of the building
official or authorized representative shall be attached fo
CVEry perimit.

109.3. Separate or combined permits., Permits for two or
more buildings on the same lot may be combined. Permitfs
for the installation of equipment such as plumbing,
electrical or mechanical systems may be combined with
the structural permit or separate permits may be required
for the installation of each systeml. Separate permiis may
also be required for special construction considered
appropriate by the local government.

109.4. Annual permif. The building official may issue an
annual permit for alierations to an already approved
equipment installation.

109.4.1. Annual permit records. The person to whom an
annual permit is issued shall keep a detailed record of all
alterations to an approve’d equipment installation made
under such annual permit. suh records shall be accessible
to the building official at all -umnes or shall be flled with
the building official when so requested.

109.5. Posting of permii. A copy of the building permit
shall be posted on the construction site for public
inspection until the work is completed.

109.6. Previpus permits. No changes shall be required in
the plans, construction or designaied use of a building for
which a permit has been properly issued under a previous
edition of the USBC, provided the permit has not bheen
revoked or suspended in accordance with Section 109.7 or
105.8.

109.7. Revocation of permits. The building official may
revoke a permit or approval issued under the provisiong of
the USBC in case of any false statement or

misrepresentation of fact in the application or on the plans

on which the permit or approval was based.

109.8. Suspension of permit. Any permit issued shall
become invalid if work on the site authorized by the
permit is not commenced within six months after issuance
of the permit, or if the authorized work on the site is
suspended or abandoned for a period of six months after
the time of commencing the work; however, permits issued
for building equipment such as plumbing, electrical and
mechanical work shall not become invalid if the building
permit is still in effect. It shali be the responsibility of the
permit applicant to prove to the puilding official that work
has not been suspended or abandoned. Upon written
request the building official may grani one or more
extensions of time not to exceed six months per extension.

109.9, Compliance with code. The permit shall be a license
to proceed with the work in accordance with the
application and plans - for which the permit has been
issued and any approved amendments therefo and shall
not be consirued as authority to omit or amend any of the
provisions of the USBC, except by modification pursuant to
Section 103.2. :

SECTION 110.0.
INSPECTIONS.

110.1. Righi of eniry. The building official may inspect
buildings for the purpose of enforcing the USBC in
accordance with the authority granted by § 36-105 of the
Code of Virginia, The building official and assistants shali
carry proper credentials of office when inspecting
buildings and premises in the performance of duties under
the USBC.

Note: Section 36-105 of the Code of Virginia provides,
pursuant to enforcement of the USBC, that any
building may be inspected at any time before
completion. It also permits Jocal governments to
provide for the reinspection of buildings.

110.2. Preliminary inspection. Before issuing a permit, the
building official may examine all buildings and sites for
which an application has been filed for a permit to
construct, enlarge, alter, repair, remove, demolish or
change the use thereof.

110.3. Minimum inspections. Inspections shall include but
are not limited to the following:

1. The bottom of footing irenches after all
reinforcement sieel is set and before any concraie is
placed.

2, The installation of piling. The building official may
require the installation of pile foundations be
supervised by the owner’s professional engineer or
architect or hy such professional service as approved
by the building official.

3. Reinforced concrete beams, or columns and slabs
after all reinforcing is set and before any concrete is
placed.

4. Structural framing and fastenings prior to covering
with concealing materials.

5. All electrical, mechanical and plumbing work prior
to installation of any concealing materials.

6. Required insulating materials before covering with
any materials.

7. Upon completion of the building, and before
issuance of the certificate of use and occupancy, a
final inspection shall be made to ensure that any
viclations have been corrected and all work conforms
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with the USBC.

110.3.1. Special inspections. Special inspections required by
this code shall be limited to only those required by
Section 1705.0,

110.4. Notification by permit holder. It shall be the
responsibility of the permit holder or the permit holder’s
representative to notify the building eofficial when the
stages of construction are reached that require an
inspection under Section 116.3 and to confirm centinuation
of work per Section 1098 or for other inspections as
directed by the building official. All ladders, scaffolds and
test equipment required to complete an inspection or test
shall be provided by the property owner, permit holder or
their representative.

1190.5. Inspections fo be prompt. The building official shall
respond to inspection requests without unreasonable delay.
The building official shall approve the work in writing or
give written notice of defective work to the permit holder
or the agent in charge of the work. Such defects shall be
corrected and reinspected before any work proceeds that
would conceal them.

Note: A reasonable response time should normally not
exceed two working days.

110.6. Approved inspection agencies. The building official
may accept reports from individuals or inspection agencies
© which satisfy qualifications and reliability requirements,
and shall accept such reports under circumstances where
the building official is unable io make the inspection by
the end of the following working day. Inspection reports
shall be in writing and shall be certified by the individual
inspector or by the responsible cfficer when the report is
from an agency. An identifying label or stamp
permanently affixed to the product indicating that factory
inspection has been made shall be accepted instead of the
written inspection report, if the infent or meaning of such
identifying label or stamp is properiy substantiated.

110.7. In-plant inspections. When required by the provisions
of this code, materials or assemblies shall be inspected at
the point of manufacture or fabrication. The building
official shall require the submittal of an evaluation report
of each prefabricated assembly, indicating the complete
details of the assembly, including a description of the
assembly and its components, the basis upon which the
assembly is being evaluated, test results, and other data as
necessary for the building official to determine
conformance with this code.

110.8. Coordination with other agencies. The building

official shall cooperate with fire, health and other state

and local agencies having related maintenance, inspection

or functional design responsibilifies, and shall coordinate

required inspections for new construction with the local

fire official whenever the inspection involves prov1smns of
the BOCA National Fire Prevention Code.

SECTION 111.0.
WORKMANSHIP.

111.1, General. All construction work shall be performed

and completed S0 as to secure the results intended by the
USBC.

SECTION 112.0.
VIOLATIONS.

112.1. Code wviolafions prohibited. No person, firm or
corporation shall construct, alter, extend, repair, remove,
demolish or use any building or equipment regulated by
the USBC, or cause same to be done, in conflict with or in
violation of any of the provisions of the USBC.

112.2. Notice of violation. The building official shall serve
a notice of violation on the person responsible for the
construction, alteration, extension, repair, removal,
demolition or use of a building in violation of the
provisions of the USBC, or in vielation of plans and
specifications approved thereunder, or in violation of a
permit or certificate issued under the provisions of the
USBC. Such order shall reference the code section that
serves as the basis for the violation and direct the
discontinuance and abatement of the violation. Such notice
of violation shall be in writing and be served by either
delivering a copy of the notice to such person by mail to
the last known address, delivering the notice in person or
by delivering it to and leaving it in the possession of any
person in charge of the premises, or by posting the notice
in a conspicuous place at the enirance door or accessway
if such person cannot be found on the premises,

112.3. Prosecution of vielation. If the nofice of violation is
not complied with, the building official shall request, in
writing, the legal counsel of the jurisdiction te institute the
appropriate legal proceedings to restrain, correct or abate
such violation or to require the removal or termination of
the use of the building in violation of the provisions of the
USBC. Compliance with a notice of violation
notwithstanding, the building official may request legal
proceedings be instituted for prosecution when a person,
firm or corporation is served with three or more notices
of violation within one calendar year for failure to obtain
a required construction permit prior to commencement of
work regulated under the USBC.

112.4. Viplation penalties. Violations are a misdemeanor in
accordance with § 36-106 of the Code of Virginia.
Violators, upon conviction, may be punished by a fine of
not more than $2,500,

112.5. Abatement of viglation. Conviction of a violation of
the USBC shall not preclude the institution of appropriate
legal action te require correction or abatement of the
violation or to prevent other violafions or recurring
violations of the USBC relating to construction and use of
the building or premises.

SECTION 113.0.

Vol. 11, Issue 4

Monday, November 14, 1394

a03



Emergency Regulations

STOP WORK ORDER.

113.1. Notice to owner. When the building official finds
that work on any building is being execuied contrary to
the provisions of the USBC or in a manner endangering
the general public, an order may be issued to stop such
work immediately. The siop work order shall be in
writing. It shall be given to the owner of the property
involved, or to the owner’s agent, or to the person doing
the work. It shall state the conditions under which work
may be resumed. No work covered hy a stop work order
shall be continued after issuance, except under the
conditions stated in the order.

113.2. Application of order limited. The stop work order
shall apply only to the work that was heing executed
contrary to the USBC or in & manner endangering the
general public, provided other work in the area would not
cause concealmeni of the work for which the stop work
order was issued.

SECTION 114.0.
POSTING BUILDINGS.

114.1. Use group and form of sign. Prior to iis use, every
building designed for Use Groups B, F, H, M or S shall be
posted by the owner with # sign approved by the building
official. It shall be securei, fastened {o the building in a
readily visible place. It shall state the use group, the live
load, the occupancy load, and the date of posting.

114.2. Occupant load in places of assembly. Every room
constituting a place of assembly or education shall have
the approved eoccupant load of the room posted on an
approved sign in a conspicuou$ place, near the main exit
from the room. Signs shall be durable, legible, and
maintained by the owner or the owner’s agent. Rooms or
spaces which have multiple-use capabilities shall be posied
for all such uses.

114.3. Street numbers. Each structure to which a street
number has been assigned shall have the number
displayed so as to he readable from the public right of
way.

SECTION 115.0.
CERTIFICATE OF USE AND OCCUPANCY.

115.1. When required. Any building or structure
constructed under this code shall not be used untit a
certificate of use and occupancy has been issued by the
building official. Final inspection approval(s) shall serve as
the certificate of use or occupancy for any addition or
alteration to a huilding or structure which already has a
valid certificate of use or occupancy.

115.2. Temporary use and occupancy. The holder of a
permif may request the building official to issue a
temporary certificate of use and occupancy for a building,
or part thereof, before the entire work covered by the
permit has been compleied. The temporary certificate of

use and occupancy may be issued provided the bullding
official determines that such portion or portions may be
occupied safely prior to full completion of the building.

115.3. Contents of certificate. When a building is entitled
thereto, the huilding official shall issue a certificate of use
and occupancy. The certificate shall state the purpose for
which the building may be used in its several parts. When
the certificate is issued, the building shall be deemed to
be in compliance with the USBC. The certificate of use
and occupancy shall specify the use group, the type of
construction, fhe occupancy load in the building and all
paris thereof, the edition of the USBC under which the
building permif was issued, and any special stipulations,
conditions and modifications.

115.4. Changes in use and occupancy. A building hereafier
changed from one use group to another, in whole or in
part, whether or nof a cerfificate of use and occupancy
has heretofore been issued, shall not be used uniil a
certificate for the changed use group has been issued.

115.5. Existing buildings. A building constructed prior to
the USBC shall not be prevenied from continued use. The
building official shall issue a certificate of use and
occupancy upon writien request from the owner or ihe
owner's agent, provided there are no violations of Volume
II of the USBC and the use of the huilding has nof been
changed.

115.6. Suspension or revocation of certificate of occupancy:
The building official may suspend or revoke the certificate
of occupancy for failure to correct repeaied viglations in
apparent disregard for the provisions of the USBC.

SECTION 116.0.
APPEALS.

116.1. Local Board of Building Code Appeals (BBCA). Each
jurisdiction shall have a BBCA to hear appeals as
authorized herein or it shall enter info an agreement with
the governing body of another county or municipality or
with some other agency, or a state agency approved by
the Department of Housing and Community Development,
fo act on appeais. The BBCA shall also hear appeals under
Volume II of the USBC, the Building Maintenance Code, if
the jurisdiction has elected to enforce that code. The
jurisdiction may have separate BBCAs provided that each
BBCA complies with this section. An appeal case decided
by a separaie BBCA shall constitute an appeal in
accordance with this section and shall be {final unless
appealed to the State Building Code Technical Review
Board (TRB).

116.2. Membership of BBCA. The BBCA shall consist of at
least five members appointed by the jurisdiction and
having terms of coffice established by written policy.
Alternate members may be appointed fo serve in the
absence of any regular members and, as such, shall have
the full power and authority or the regular memnibers,
Regular and alternate members may be reappoinied
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Written records of current membership, including a record
of the current chairman and secretary, shall be
maintained in the office of the jurisdictien. In order to
provide continuity, the terms of the members may be of
different length so that less than half will expire in any
one-year period.

116.2.1. Chairman. The BBCA shall annually select one of
its regular members o serve as chairman. In the event of
the absence of the chairman at a hearing, the members
present shall select an acting chairman.

116.2.2. Secretary. The jurisdiction shall appoint a
secretary to the BBCA to maintain a detailed record of all
proceedings,

116.3. Qualifications of BBCA members. BBCA members
shall be selected by the jurisdiction on the basis of their
ability to render fair and competent decisions regarding
application of the USBC and shall, to the extent possible,
represent different occupational or professional fields
relating to the consiruction industry. Emplovees or officials
of the jurisdiction shall nof serve as members of the
BBCA. Al least cne member should be an experienced
builder and one member a licensed professional engineer
or architect.

116.4. Disqualification of member. A member shall not
hear an appeal in which that member has a conflict of
- interest in accordance with the State and ILocal
" Government Conflict of Interests Act, Chapter 401 (§
2.1-639 et seq.) of Title 2.1 of the Code of Virginia.

116.5. Application for appeal. The owner of a building or
structure, the owner’s agent or any other person involved
in the design or construction of the building or structure
may appeal a decision of the building official concerning
the application of the USBC or his refusal to grant a
modification to the provisions of the USBC covering the
manner of construction or materials to be used in the
erection, alteration or repair of that building or structure.
The applicant shall submit a writien request for appeal to
the BBCA within 90 calendar days from the receipt of the
decision to he appealed. The application shall contain the
name and address of the owner of the building or
structure and the person appealing if not the owner A
copy of the written decision of the building official shall
be submitied along with the application for appeal and
maintained as part of the record. The application shall be
stamped or otherwise marked by the BBCA to indicate the
date received. Failure to submit an application for appeal
within the time limit established by this section shall
constitute acceptance of the building official’s decision.

116.6. Notice of meeting. The BBCA shall meet within 30
calendar days after the date of receipi of the application
for appeal. Notice indicating the time and place of the
hearing shall be sent to the parties in writing to the
addresses listed on the application at least 14 calendar
~days prior to the date of the hearing. Less notice may be

o given if agreed upon by the applicant.

118.7. Hearing procedures. All hearings before the BBCA
shall be open to the public. The appellant, the appellant’s
representative, the jurisdiction’s representative and any
person whose interests are affected shall be piven an
opportunity to be heard. The chairman shall have the
power and duty fo direct the hearing, rule upon the
acceptance of evidence and oversee the record of all
proceedings.

116.7.1. Postponement. When five memhbers of the BBCA
are not presenf to hear an appeal, either the appellant or
the appellant’s representative shall have the righi to
request a postponement of the hearing. The BBCA shall
reschedule the appeal within 30 calendar days of the
postponement.

116.8. Decision. The BBCA shall have the power to reverse
or modify the deciston of the building official by a
concurring vote of a majority of those present.

116.8.1. Resolution. The decision of the BBCA shall be by
resolution signed by the chairman and retained as part of
the record by the BBCA. The following wording shall be
pari of the resolution;

“Upon receipt of this resolution, any person who was a
party to the appeal may appeal to the State Building Code
Technical Review Board by submitfing an application ito
the State Building Code Technical Review Board within 21
calendar days. Application forms are available from the
Office of the State Building Code Technical Review Board,
501 North Second Streef, Richmond, Virginia 23219, (804)
371-1170.”

Copies of the resoiution shall be furnished to all parties.

116.9. Appeal to the TRB. After final determinafion by the
BBCA, any person who was a party to the local appeal
may appeal ito the TRB. Appeals by an involved state
agency from the decision of the building official for
state-owned buildings shall be made directly to the TRB.
Application shalt be made to the TRB within 21 calendar
days of receipt of the decision to be appealed. Failure to
submit an application for appeal within the time limit
established by this section shall constitute an acceptance
of the BBCA’s resolution or building official’s decision.

116.9.1. Information to be submiited. Copies of the decision
of the building official and the resolution of the BBCA
shall he submitted with the apptication for appeal. Upon
request by the office of the TRB, the jurisdiction shall
submit a copy of all pertinent information from the recerd
of the BBCA. In the case of state-owned buildings, the
involved state agency shall submit a copy of the building
official’s decision and other relevant information.

116.9.2. Decision of TRB. Procedures of the TRB are in
accordance with Article 2 (§ 36-108 et seq.) of Chapter 6
(§ 36-107.1 et seq.) of Tifle 36 of the Code of Virginia.
Decisions of the TRB shall be final if no appeal is made
therefrom and the building official shall take action
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accordingly.

SECTION 117.0.
EXISTING BUILDINGS AND STRUCTURES.

117.1. Additions, alterations, and repairs. Additions,
alterations or repairs tp any structure shall conform to
that required of a new structure without requiring the
existing structure to comply with all of the requirements
of ihis code. Additions, alterations or repairs shall not
cause an existing structure to become unsafe or adversely-
affect the performance of the building. Any building plus
new additions shall not exceed the height, number of
stories and area specified for new buildings. Alterations or
repairs to an existing structure which are sfructural or
adversely affect any structural member or any part of the
structure having a fireresistance rating shall be made with
materials required for a new structure.

Exception: Existing materials and equipment may be
replaced with materials and equipment of a similar
kind or replaced with greater capacity equipment in
the same location when not considered a hazard.

Note 1: Alterations after construction may not be used
by the building officinl as justification for requiring
any part of the o3 building to be brought into
compliance with the current edition of the USBC. For
example, replacement of worn exit stair treads that
are somewhat deficient in length under current
standards does not, of itself, mean that the stair must
be widened. It is the intent of the TUSBC that
alterations be made in such a way as not to lower
existing levels of health and safety.

Note 2: The intent of this section is that when
buildings are altered by the addition of equipment that
is neither required nor prohibited by the USBC, omnly
those requirements of the USBC that regulate the
health and safety aspects thereof shall apply. For
example, a partial automatic alarm $ystem may be
installed when no alarm system is required provided it
does not violaie any of the electrical safety or other
safety requirements of the code.

117.1.1. Damage, restoration or repair in flood hazard
zones. Buildings Jecated in any flood hazard zone which
are galtered or repaired shall comply with the
floodproofing requirements applicable to new buildings in
the c¢ase of damages or cost of reconstruction or
restoration which equals or exceeds 50% of the market
value of the building before either the damage occurred
or the start of construction of the improvement,

Exceptions:

1. Improvements reguired under Volume II of the
USBC necessary fo assure safe living conditions.

2. Alterations of higtoric buildings provided the
alteration would not preclude the building’s continued

designation as an historic building.

117.1.2. Requirements for accessibility. Buildings and
structures which are altered or to which additions are

added shall comply with applicable reguirements of
Chapter 1.
117.2. Conversion of building use. No change shall be

made in the use of a building which would result in a
change in the use group classification uniess the building
complies with all applicable requirements for the new use
group classification in accordance with Section 105.1(2). An
application shall be made and a certificate of use and
occupancy shall be issued by the building official for the
new use. Where it is impractical to achieve exact
compliance with the USBC the huilding official shall, upon
application, consider issuing a modification under the
conditions of Section 103.2 to allow conversion.

117.3. Alternative method of compliance. Compliance with
the provisions of Chapter 34 for repair, alteration, change
of use of, or additions to existing buildings shall be an
acceptable method of complying with this code.

SECTION 118.0.
MOVED BUILDINGS.

118.1. General. Any building moved into or within the
jurisdiction shall be brought inio compliance with the
USBC unless it meets the following requirements afte
relocation.

1. No change has been made in the use of the
building.

2. The building complies with all state and local
requirements that were applicable to it in its previous
location and that would have been applicable to it if
it had originally been constructed in the new location,

3. The building has not become unsafe during the
moving process due to structural damage or for other
reasons.

4. Any alterations, reconstruction, renovations or
repairs made pursuant to the move have been done in
compliance with the USBC,

118.2, Certificate of use and occupancy. Any moved
building shall not be used until a certificate of use and
occupancy is issued for the new location.

SECTION 1185.0.
UNSAFE BUILDINGS.

119.1. Right of condemnation before completion. Any
building under construction that fails to comply with the
USBC through deterioration, improper maintenance, faulty
construction, or for other reasons, and thereby becomes
unsafe, unsanitary, or deficient in adequate exit facilities.
and which constitutes a fire hazard, or is otherwi
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dangerous i{o human life or the public welfare, shall be
deemed either & public nuisance or an unsafe building.
Any such unsafe building shall be made safe through
compliance with the USBC or shali be taken down and
removed, as the building official may deem necessary.

119.1.1, Inspection of unsafe buildings; records. The
building official shall examine every building reported as
unsafe and shall prepare a report to be filed in the
records of the department. In addition to a description of
unsafe conditions found, the report shall include the use of
the building, and nature and extent of damages, if any,
caused by a collapse or failure.

119.1.2. Notice of unsafe building. If a building is found to
be unsafe the building official shall serve a written notice
on the owner, the owner’s agent or persen in control,
describing the unsafe condition and specifying the required
repairs or improvements to be made to render the
building safe, or requiring the unsafe building or portion
thereof to be taken down and removed within a stipulated
time. Such notice shall require the person thus notified to
declare without delay to the building official the
acceptance or rejection of the terms of the notice.

119.1.3. Posting of unsafe building notice. If the person
named in the notice of unsafe building cannot be found
after diligent search, such notice shall he sent by
registered or certified mail to the last known address of
:such person. A copy of the mnotice shall be posted in a
conspicuous place on the premises. Such procedure shall
be deemed the equivalent of personal notice.

119.1.4. Disregard of notice. Upon refusal or neglect of the
person served with a notice of unsafe building to comply
with the requirement of the notice to abate the unsafe
condition, the legal counsel of the jurisdiction shall be
advised of all the facts and shall be requested to institute
the appropriate legal action to compel compliance.

119.1.5. Vacating building. When, in the opinion of the
building official, there is actual and immediate danger of
failure or collapse of a building, or any part thereof,
which would endanger life, or when any building or part
of a building has fallenm and life is endangered by
occupancy of the building, the building official may order
the occupants te vacate the building forthwith. The
building official shall cause a notice to be posted at each
entrance 1o such building reading as follows. “This
Structure is Unsafe and its Use or Occupancy has been
Prohibited by the Building Official.” No person shalt
thereafter enter such a building except for one of the
following purposes: (i) to make the required repairs; (ii)
fo take the building down and remove it; or (iii) to make
inspections authorized by the building official.

119.1.8. Temporary safeguards and emergency repairs.
When, in the opinion of the building official, there is
immediate danger of collapse or failure of a building or

. any part thereof which would endanger life, or when a

wiplation of this code resulis in a fire hazard that creates

an immediate, serious and imminent threat to the life and
safety of the occupants, he shall cause the necessary work
to be done to the extent permitted by the Ilocal
government to render such building or part thereof
temporarily safe, whether or not legal action to compel
compliance has been instituted.

119.2. Right of condemnation after completion. Authority to
condemn unsafe buildings on which construction has been
completed and a certificate of occupancy has been issued,
or which have been occupied, may be exercised after
official action by the local governing body pursuant to §
36-105 of the Code of Virginia.

119.3. Abatement or removal. Whenever the owner of a
building that has been deemed to be a public nuisance or
unsafe, pursuani to Section 119.1 or Section 119.2, fails to
comply with the requirements of the notice to abate, the
building official may cause the building to be razed or
removed.

Note: A local governing body may, after official action
pursuant to § 15.1-29.21 or 15.1-11.2 of the Code of
Virginia, maintain an action to compel a responsible
party to abate, raze, or remove a public nuisance. If
the public nuisance presents an imminent and
immediate threai to life or property, then the
governing body of the county, city or town may abate,
raze, oF remove such public nuisance, and a county,
city or town may bring an action against the
responsible party to recover the necessary costs
incurred for the provision of public emergency
services reasonably required to abate any such public
nuisance.

SECTION 120.0.
DEMOLITION OF BUILDINGS.

120.1. General. Demolition permits shall not be issued until
the following actions have been completed:

1. The owner or the owner's agent has obtained a
release from all uatilities having service connections to
the building stating that all service connections and
appurtenant equipment have been removed or sealed
and plugged in a safe manner.

2. Any certificate required by Section 105.10 has been
received by the building official.

3. The owner or owner's agent has given written
notice to the owners of adjoining lots and to the
owners of other lots affected by the temporary
removal of utility wires or other facilities caused by
the demolition.

120.2. Hazard prevention. When a building is demolished
or removed, the established grades shall be restored and
any necessary retaining walls and fences shall be
constructed as required by the provisions of Chapter 33 of
the BOCA Code.
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ADDENDUM 1.
AMENDMENTS TO THE BOCA NATIONAL BUILDING
CODE/1993 EDITION.

As provided in Section 101.3 of the Virginia Uniform
Statewide Building Code, the amendments noted in this
addendum shall be made to the BQOCA Naticnal Building
Code /1993 Edition for use as part of the USBC.

CHAPTER 1
ADMINISTRATION AND ENFORCEMENT.

Entire chapter is deleted and replaced by Chapter 1,
Adoption, Administration and Enforcement, of the Virginia
Uniform Statewide Building Code.

CHAPTER 2.
DEFINITIONS.

(A) Change the following definitions in Sectiion 202.0,
General Definitions, to read:

“Building” means a combination of any materials,
whether portable or fixed, having a roof to form a
structure for the use or occupancy by persons or property;
provided, however, that farm buildings not used for
residential purposes and frequented generally by the
owner, members of his family, and farm employees shall
he exempt from the provisions of the USBC, but such
puildings lying within a flood plain or in a mudslide-prone
area shall be subject to flood proofing regulations or
mudslide regulations, as applicable. The word building
shall be construed as though followed by the words “or
part or parts and fixed equipment thereof” uniess the
context clearly requires a different meaning. The word
“building” includes the word “siructure.”

Dwellings:
“Boarding house” means a building arranged or used
for lodging, with or without meals, for compensation
and not occupied as a single family unii.

“Dormifory” means a space in a building where group
sleeping accommodations are provided for persons not

members of the same family group, in one room, or -

in a series of closely associated rcoms.

“Hotel” means any building containing six or more
guest rooms, intended or designed to be used, or
which are used, rented or hired out to be occupied or
which are occupied for sleeping purposes by guests.

“Multi-family apartment house” means a building or
portion thereof containing more than two dwelling
units and not classified as a one- or two-family
dwelling. -

“One-family dwelling” means a building containing one
dwelling unit.

“Two-tamily dwelling” means a building containing two
dwelling unifs.

“Jurisdiction” means the local governmental unit which
is responsible for enforcing the USBC under state law.

“Mobile unit” means a structure of vehicular, portabie
design, built on a chassis and designed to be meoved from
one site {0 another, subject to the Industrialized Building
and Manufactured Home Safety Regulations, and designed
to be used without a permanent foundation.

“Owner” means the owner or owners of the frechold of
the premises or lesser estate therein, a mortgagee or
vendee in possession, assignee of renis, receiver, execulor,
trustee, or lessee in confrol of a building.

“Structure” means an assembly of materials forming a
construction for use including stadiums, gospel and circus
tents, reviewing stands, platforms, stagings, observation
towers, radio towers, water tanks, (restles, piers, wharves,
swimming pools, amusement devices, storage bins, and
other struciures of this general nature. The word structure
shall be construed as though followed by the words “or
part or paris thereof” unless the context clearly requires a
different meaning.

(B) Add these new definitions to Section 202.0, General
Definitions:

“Family” means an individual or married couple and
the children thereof with not more than two other persons
related directly io the individual or married couple hy
blood or marriage; or a group of not more than eight
unrelated persons, living together as a single housekeeping
unit in a dwelling unit,

“Farm building” means a structure located on a farm
utilized for the storage, handling or production of
agricuitural, horticultural and floricultural products
normally intended for sale to domestic or foreign markets
and buildings used for the maintenance, storage or use of
animals or equipment related thereto.

“Historic building” means any building that is:

1. Listed individually in the National Register of
Historic Places (a listing mainiained by the Federal
Depariment of Interior) or preliminarily determined
by the Secretary of the Inierior as meeting the
requirements for individual listing on the National
Register;

2. Certified or preliminarily determined by the
Secretary of the Interior as contributing to the
historical significance of a registered historic district
or a district preliminarily determined by the Secretary
to qualify as a registered historic district;

3. Individually listed on the Virginia Department of
Historic Resources’ inventory of historic places; or
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4. Individually listed on a local inventory of historic
places in communities with historic preservation
programs that have been cerfified by the Virginia
Depariment of Historic Resources.

“Local governmen{” means any city, county or town in
this state, or the governing body thereof. :

“Manufactured home” means a structure subject to
federal regulations, which is transportable in one or more
sections; is eight body feet or more in width and 40 body
feet or more in length in the traveling mode, or is 320 or
more square feet when erected on site; is built on a
permanent chassis; is designed to be used as a single
family dwelling, with or without a permanent foundation
when connected to the required utilities; and includes the
plumbing, heating, air conditioning, and electrical systems
contained in the structure.

“Night club” means a place of assembly that provides
exhibition, performance or other forms of entertainment;
serves food or alcoholic beverages or both; and provides
music and space for dancing.

“Plans” means all drawings that together with the
specifications, describe the proposed building construction
in sufficient detail and provide sufficient information to
enable the building official to determine whether it
complies with the USBC.

“Public nuisance” means, for the purposes of this code,
any public or private building, wall or structure deemed to
be dangerous, unsafe, unsanitary, or otherwise unfit for
human habitation, occupancy or use, or the condition of
which constitutes a menace to the health and safety of the
occupants thereof or to the public.

“Skirting” means a weather-resistant material used to
enclose the space from the boitom of a manufactured
home to grade.

“Specifications” means all written descriptions,
computations, exhibits, test data and other documents that
together with the plans, describe the proposed building
construction in  sufficient detail and provide sufficient
informaiion to enable the building official to determine
whether it complies with the USBC.

CHAPTER 3.
USE OR OCCUPANCY.

(A) Add an exception to Section 308.2 to read as follows:

Exception: Group homes licensed by the Virginia
Department of Mental Health, Mental Retardation and
Substance Abuse Services which house no more than
eight mentally ill, mentally retarded, or
developmentally disabled persons, with one or more
resident counselors, shall be classified as Use Group
R-3.

(B) Reserved.

CHAPTER 4.
SPECIAL USE AND OCCUPANCY.

{A) Add an exception to Section 417.6 to read as follows:

Exception: The storage, dispensing and utilization of
flammable and combustible liquids, in excess of the
exempt amounts, at automotive service stations shall be in
accordance with the fire prevention code listed in Chapter
35.

(B) Change Section 420.0 to read as follows:

SECTION 420.0.
MOBILE UNITS AND MANUFACTURED HOMES.

420.1. General. Mobile units, as defined in Section 202.0,
shall be designed and construcied fo be fransported from
one location to another and not mounted on a permanent
foundation. Manufactured homes shall be designed and
constructed to comply with the Federal Manufactured
Housing Construction and Safety Standards and used with
or without a permanent foundation.

420.2. Support and anchorage of mobile units. The
manufacturer of each mobile unit shall provide with each
unit specifications for the support and anchorage of the
mobile unit. The manufacturer shall not be required to
provide the support and anchoring equipment with the
unit. Mobile units shall be supported and anchored
according to the manufacturer’'s specifications. The
anchorage shall be adequate to withstand wind forces and
eplift as required in Chapter 16 for buildings and
structures, based upon the size and weight of the mobile
unit.

420.3. Support and anchorage of manufactured homes. The
manufacturer of the home shall provide with each
manufactured home printed instructions specifying the
location, required capacity and other details of the
stabilizing devices to he used with or without a permanent
foundation (i.e., tiedowns, piers, blocking, footings, etc.)
based upon the design of the manufactured home.
Manufactured homes shall be supporied and anchored
according to the manufacturer’s printed instructions or
supported and anchored by a sysiem conforming to
accepted engineering practices designed and engineered
specifically for the manufactured home. Footings or
foundations on which piers or other stabilizing devices are
mounted shall be carried down to the established frost
lines. The anchorage system shall be adequate to resist
wind forces, sliding and uplift as imposed by the design
Ioads.

420.3.1, Hurricane zone. Manufactured homes installed or
relocated in the hurricane zone shall be of Hurricane and
Windstorm . Resistive design in accordance with the Federal
Manufactured Housing Construction and Safety Standards
and shall be anchored according to the manufacturer’s
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specifications for the hurricane zome. The hurricane zone
includes the following counties and all cities located
therein, contiguous thereto, or to the east thereof.
Accomack, King Willlam, Richmond, Charles City,
Lancaster, Surry, Fssex, Mathews, Sussex, Gloucester,
Middlesex, Southampton, Greensville, Northumberland,
Westmoreland, Isle of Wight, Northampton, York, James
City, New Kent, King & Queen and Prince George,

420.3.2. Flood hazard zones. Manufactured homes and
mobile units which are located in a flood hazard zone
shall comply with the requirements of Section 3107.1.

Exception: Manufactured homes installed on sites in
an existing manufactured home park or subdivision
shall be permitted to be placed no less than 36 inches
above grade in lieu of being elevated at or above the
hase flood elevation provided no manufactured home
at the same site has sustained flood damage exceeding
50% of the market value of the home before the
damage occurred.

420.4. Used mobile/manufactured homes. When used
manufactured homes or used mobile homes are being
installed or relocated and the manufacturer’s original
installation instructions are not available, installations
complying with the applicable portions of NCSBCS/ANSI
A225.1 listed in Chapter 35 shall be accepted as meeling
the USBC.

420.5. Skirting. Manufactured homes installed or relocated
shall have skirting installed within 60 days of occupancy
of the home. Skirting materials shall be durable, suitable
for exterior exposures, and installed in accordance with
the manufacturer’s installation instructions. Skirting shall
be secured as necessary to ensure stability, to minimize
vibrations, to minimize susceptibility to wind damage, and
to compensate for possible frost heave. Each manufactured
home shall have a minimum of one opening in the skirting
providing access to any water supply or sewer drain
connections under the home. Such openings shall be a
minimum of 18 inches in any dimension and not less than
three square feet in area. The access panel or door shall
not be fastened in a manner requiring the use of a special
tool to open or rtemove the panel or door. On-site
fabrication of the skirting by the owner or installer of the
home shall be acceptable, provided that the material
meets the requirements of the USBC,

(C) Add new Section 422.0 to read as follows:

SECTION 422.0.
MAGAZINES.

422.1. Magazines. Magazines for the storage of explosives,
ammunition and blasting agenis shall be constructed in
accordance with the Statewide Fire Prevention Code as
adopted by the Board of Housing and Community
Development.

(D) Add new Section 423.0 to read as follows:

SECTION 423.0.
STORAGE TANKS.

423.1. General. The installation, upgrade, or closure of any
storage tanks confaining an accumulation of regulated
substances, shall be in accordance with the Storage Tank
Regulations adopted by the State Water Control Board.
Storage tanks containing flammable or combustibie liguids
shall also comply with the applicable requirements of
Sections 417.0 and 4180,

CHAPTER 9.
FIRE PROTECTION SYSTEMS.

(A) Change Section 904.9 Exceptions to read as follows:

The following exceptions may be applied only when
adequate water supply is not available at the proposed
building site.

For the purposes of this section “adequate” means the
necessary water pressure and volume provided by a water
purveyor.

Exceptions.

1. Buildings which do not exceed two stories, inciuding
hasements which are not considered as a story above
grade, and with a maximum of 12 dwelling unifs per
fire area. Each dwelling unif shall have at least one
door opening to an exterior exit access that leads
directly fo the exits required to serve fhat dwelling
unit.

2. Buildings where all dwelling uniis or bedrooms are
not more than three stories above the jowest level of
exit discharge and not more than one story below the
highest level of exit discharge of exits serving the
dwelling unit or bedrooms of a dormitory or boarding
house and every two dwelling unifs or bedrooms of a
dormitory or boarding house are separated from other
dwelling units or bedrooms of a dormitory or hoarding
house in the building by fire separation assemblies
(see Sections 709.0 and 713.0) having a fireresistance
rating of not less than two hours.

{B) Add new Section 904.12 to read as follows:

904.12. Use Group B, when more than 50 feet in height.
Fire suppression systems shall be installed in buildings and
structures of Use Group B, when more than 50 feet in
height and less than 75 feet in height according to the
following conditions:

1. The height of the building shall be measured from
the point of the lowest grade level elevation accessible
by fire department vehicles at the building or
structure to the floor of the highest occupiable story
of the building or structure.

2. Adequate public water supply is available to meet
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the needs of the suppression system.

3. Modifications for increased allowable areas and
reduced fire ratings permitted by Sections 503.3, 504.2,
506.3, 705.2.3, 705.3.1, 720.7.1, 720.7.2, 803.4.3, and any
others not specifically listed shail be granted.

4. The requirements of Section 403.0 for high-rise
buildings, such as, but not limited to voice alarm
systems, central control stations, and smoke control
systems, shall not be applied to buildings and
structures affected by this section.

(C) Change Section 917.4.6 to read as follows:

917.4.6. Use Group R-2. A fire protective signaling system
shall be installed and mainfained in all buildings of Use
Group R-2 where any dwelling unit or bedroom is located
three or more stories above the lowest level of exit
discharge or more than one siory bhelow the highest level
of exit discharge of exits serving the dwelling unit or
bedrooim.

(D) Add new Section 917.8.3 to read as follows:

917.8.3. Smoke detectors for the deaf and hearing
impaired. Smoke detectors for the deaf and hearing
impaired shall be provided as required by § 36-99.5 of the
Code of Virginia.

CHAPTER 10.
MEANS OF EGRESS.

(A) Reserved.

(B Change Section 1017.41 Exception 6 to read as
follows:;

6. Devices such as double cylinder dead bolts which
can be used to lock doors to prevent egress shall be
permitted on egress doors in Use Groups B, F, M or
§. These doors may be locked from the inside when
all of the following conditions are met:

a. The building is occupied by empioyees only and
all employees have ready access to the unlocking
device,

b. The locking device is of a type that is readily
distinguished as locked, or a “DOOR LOCKED" sign
with red letiers on white background is installed on
the locked doors. The letiers shall be six inchesg
high and 3/4 of an inch wide.

c. A permanent sign is installed on or adjacent to
lockable doors stating “THIS DOQOR TO REMAIN
UNLOCKED DURING PUBLIC CGCCUPANCY.” The
sign shall be in letters not less than one-inch high
on a conirasting background.

{Cy Add new Section 1017.4.4.1.

1017.4.4.1, Exterior sliding doors. In dwelling units of Use
Group R-2 buildings, exterior sliding doors which are one
story or less above grade, or shared by two dwelling units,
or are otherwise accessible from the outside, shall be
equipped with locks. The mounting screws for the lock
case shall be inaccessible from the outside. The lock bolt
shall engage the strike in a manner that will prevent its
being disengaged by movement of the door.

Exception: Exterior sliding doors which are equipped
with removable metial pins or charlie bars.

(D) Add new Section 1017.4.4.2.

1017.4.4.2. Entrance doors. Entrance doors to dwelling units
of Use Group R-2 buildings shall be equipped with door
viewers with a field of vision of not less than 180 degrees,

Exception: Enfrance doors having a vision panel or
side vision panelis.

CHAPTER 11.
ACCESSIBILITY.

Entire Chapter 11 is deleted and replaced with the
following new Chapter 11,

1101.1. General. This chapter establishes requirements for
accessibility by individuals with disabilities to be applied
during the design, construction and alferation of buildings
and structures. :

1101.2. Where required. The provisions of this chapter
shall apply te all buildings and structures, including their
exterior sites dand facilities.

Exceptions;

1. Buildings of Use Group R-3 and accessory structures
and their associated site and facilities.

2, Buildings and structures classified as Use Group 1.

3. Those buildings or structures or portions thereof
which are expressly exempied in the standards
incorporated by reference in this section.

4, Those buildings or structures or portions thereof
which are used exclusively for either private club or
religious worship activities.

1101,2,1. Identification of parking spaces. All spaces
reserved for the use of handicapped persons shall be
identified by an above grade sign with the boitom edge no
lower than four feet nor higher than seven feet above the
parking surface.

1101.3. Referenced standards. The following standards or
parts thereof are hereby incorporated by reference for use
in determining compliance with this section:
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1. Title 24 Code of Federal Regulations, Chapter 1 -
Fair Housing Accessibility Guidelines, Sections 2
through 5, 56 F.R. 9499-9515 (March 6, 1991).

2. Title 24 Code of Federal Regulations, Part 36 -
Nondiscrimination on the Basis of Disability by Public
Accommodations and in Commercial Facilities, Subpart
A - General, § 36.104 Definitions and Subpart D - New
Construction and Alterations, 56 F.R. 35583-35594 and
35599-35602 (July 26, 1991).

CHAPTER 12.
INTERIOR ENVIRONMENT.

(A) Add the following definitions fo Section 1202.1:

“DAY-NIGHT AVERAGE SOUND LEVEL (Ldn)” means a
24-hour energy average sound level expressed in dBA, with
a ten decibel penally applied to noise occurring beiween
10:00 P.M. and 7:00 A.M.

“SOUND TRANSMISSION CLASS (STC) RATING” means a
single number rating characterizing the sound reduction
performance of a material tested in accordance with
ASTM E 90-90, “Laborafory Measurement of Airborne
Sound Transmission Loss of Building Partitions.”

& (B) Add new Section 1208.5 as follows:

1208.5. Insect screens. Every door and windoew or other
outside opening used for ventilation purposes serving any
building containing habitable rooms, food preparation
areas, feod service areas, or any areas where products
used in food for human consumpfion are processed,
manufactured, packaged or stored, shail be supplied with
approved tight fitting screens of not less than 16 mesh per
inch.

(C) Add new Section 1214.4 as follows:

1214.4. Aircraft noise attenuation: Pursuant fo the
provisions of § 15.1-491.03 of the Code of Virginia a local
governing body may implement Section 1214.4.1.

1214.4.1. Acoustical isolation requirement; Al residential
use group buildings or portions thereof constructed or
placed within an alrport noise zone shall be constructed in
accordance with the requiremenfs of Section 1214.4.1.1 or
Section 1214.4.1.2.

1214.1.1. Minimum sound transmission: Buildings located
within airport noise zones shall be provided with minimum
sound transmission class (STC) rated assemblies as follows:

1. 65-68 Day-Nighi average sound level (Ldn) zone;
roof/ceiling and exterior walls 39 STC, doors and
windows 25 STC.

2. 70-74 Ldn zone; roof/ceiling and exferior walls 44
STC, doors and windows 33 STC.

3. 75 or greater Ldn zone; roof/ceiling and exterior
walls 49 STC, doors and windows 38 51C.

Note: For the purpose of this section STC ratings for
doors and windows shall be defermined by additfion of
the STC value of components used.

I1214.1.2. Sound isolation design: Buildings located within
airport noise zones shall be designed and coasiructed to
Iimit the inferior noise level fo 45 Ldn maximum. Sound
isolation design shall be permitted to include exterior
structures, terrain and permanent plantings. The sound
isolation design shall be certified by a licensed architect
or engineer.

By (D) Add new Section 1216.0 as follows:

SECTION 1216.0.
HEATING FACILITIES.

1216.1. Residential buildings. Every owner of any structure
who rents, leases, or lets one or more dwelling units or
guest rooms on terms, either expressed or implied, to
furnish heat to the occupanis thereof shall supply
sufficient heat during the period from October 1 fo May
15 to mainfain a room temperature of not less than 65°F
(18°C), in all habitable spaces, bathrooms, and toilet
rooms during the hours between 6:30 am. and 10:30 p.m.
of each day and maintain a temperature of nof less than
60°F (16°C) during other hours. The temperature shall be
measured at a point three feet (314 mm) above the f{looyr
and three feet (914 mm) from exterior walis.

Exception: When the exterior temperature falls below
0°F (-18°C) and the heating system is operafing at its
full capacity, a minimum room temperature of 60°F
(16°C) shali be maintained at all times.

1216.2, Other structures. Every owner of any siructure who
rents, leases, or lets the structure or any part thereof on
terms, either express or implied, to furnish heat to the
occupant thereof;, and every occupant of any structure or
part thereof who renis or leases said siructure or part
thereof on terms, either express or implied, to supply iis
own heat, shall supply sufficient heat during the period
from October 1 to May 15 to maintain a temperature of
not less than 65°F (18°C), during all working hours in all
enclosed spaces or rooms where persons are employed
and working. The tfemperature shall be measured at a
point three feet (914 mm) above the floor and three feet
(914 mm} from exterior walls.

Exceptions:

1. Processing, sforage and operations areas that
reqgitire cooling or special temperature conditions.

2. Areas in which persons are primarily engaged in
vigorous physical activities.

CHAPTER 13.
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ENERGY CONSERVATION,

Entire Chapter 13 is deleted and replaced with the
following new Chapter 13.

1301.1. General. This chapter establishes the requirements
for energy conservation to be applied during the design,
construction and alteration of buildings and structures,

1301.2, Scope. The provisions of this chapter shall apply to
all buildings and structures.

1301.3. Referenced standard. The following standard is
hereby incorporated by reference for use in determining
compliance with this section:

CABO Model Energy Code (MEC) 1993 Edition

CHAPTER 16.
STRUCTURAL LOADS.

{A) Revise Section 1612.1 by adding Exception 5 to read:

5. Buildings assigned to seismic performance Category
B, according to Section 1612.1.7 and seismic hazard
exposure group I according to Section 1612.1.5, which
comply with all of the following, need only comply
with Section 1612.3.6.1.

a. The height of the building does not exceed four
stories.

b. The height of the building does not exceed 40
feet.

¢. AvS is less than 0.10 and the soil profile type has
been verified.

d. If the building is more than one story in height,
it does noi have a vertical irregularity of Type 5 in
Table 1612.3.4.2.

(B) Revise Section 1612.3.52 by adding an exception to
read:

Exception: Regular or irregular buildings assigned to
Category B which are seismic hazard exposure group I are
net required to be analyzed for seismic forces for the
building as a whole, providing all of the following apply:

1. The height of the building does nol exceed four
stories.

2. The height of the building does not exceed 40 feet.

3. AvS is less than 0.10 and the soil profile type has
been verified.

4. If the building is more than one story in height, it
does not have a vertical irregularity of Type 5 in
Table 1612.3.4.2. .

(C) Revise Section 1612.3.6.2 by adding an exception to
read:

Exception: Category B buildings which are seismic
hazard exposure group I which are exempt from a seismic
analysis for the building as a whole by Section 1612.3.5.2
need only comply with Section 1612.3.6.1.

CHAPTER 17.
STRUCTURAL TESTS AND INSPECTIONS.

(A) Add new Section 1701.4 to read as follows:

1701.4. Lead based paint. Lead based paint with a lead
content of more than .060; by weight shall not be applied
to any interior or exterior surface of a dwelling, dwelling
unit or child care facility, including fences and
outbuildings at these locations.

(B) Change Section 1705.1 to read as follows:

1705.1. General. The permit applicant shall provide special
inspections where application is made for construction as
described in this section. The special inspectors shall be
provided by the owner and shall be qualified and
approved for the inspection of the work described herein.

Exception: Special inspections are not required for
buildings or structures unless the design involves the
practice of professional engineering or architecture as
required by §§ 54.1-401, 54.1-402 and 54.1-406 of the
Code of Virginia.

(C)y Delete Section 1705.12, Special cases.

CHAPTER 21.
MASONRY.

Revise Section 2104.2 by adding an exception to read:

Exception: Category B buildings which are seismic
hazard exposure group I which are exempt from a seismic
analysis for a building as a whole by Section 1612.3.5.2 are
permitted te be designed in accordance with the
requirements of either Section 2101.1.1 or 2101.1.2.

CHAPTER 23.
WOOD.

Add new Section 2310.2.3 to read as follows:

2310.2.3. Acceptance. Fire refardant-treated plywood shall
not be used as roof sheathing without providing the
building official with nationally recognized test results,
satisfactory past product performance, or equivalent
indicators of future product performance that address
longevity of service under typical conditions of proposed
installation as well as the degree to which it retards fire,
structural strength, and other characteristics.

CHAPTER 27.
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ELECTRIC WIRING, EQUIPMENT AND SYSTEMS.
(A) Change Section 2701.1 to read as follows:

2701.1. Scope. The provisions of this chapter shall control
the design and construction of all new installations of
electrical conductors, equipment and systems in buildings
or structures, and all alterations to existing wiring systems
therein to ensure safety. All such installations shall
conform to the provisions of NFiPA 70 lisied in Chapter
35 as amended below:

Change Section 550-23(a) Exception 2 by deleting item (a).
(B) Add Section 2701.5 to read as follows:

2701.5. Telephone ouflets. Each dwelling unit shall be
prewired to provide at least one telephone outlet. All
dwelling unit telephone wiring shall be a minimum of
two-pair twisted wire cable. In multifamily dwellings, the
telephone wiring shall terminate inside or ouiside of the
building at a point prescribed by the telephone company.

CHAPTER 28.
MECHANICAL SYSTEMS.

(A) Change Section 2801.2 to read as follows:
2801.2, Mechanical code. All mechanical equipment and
systems shall be constructed, installed and maintained in
accordance with the mechanical code listed in Chapler 35,
as amended below:
1. Delete Chapter 17, Air Quality.
2. Add note to M-601.1 to read as follows:
Note: Boilers and pressure vessels constructed under
this chapter shall also be inspected and have a
certificate of inspection issued by the Department of
Labor and Industiry.

3. Change Section M-813.3 to read as follows:

M-813.3. Compressed natural gas vehicular fuel systems.

Compressed natural gas (CNG) fuel dispensing systems for
CNG vehicles shall be designed and installed in
accordance with NFiPA 52 listed in Chapter 21. The
referenced standard within NFiPA 52 Section 2-11.5 and
6-1.2.6., shall be AGA/CGA NGV I, Compressed Natural
Gas Vehicles (NGV) Fueling Connection Devices.

CHAPTER 29.
PLUMBING SYSTEMS.

(A) Change Section 2901.1 to read as follows:

2901.1. Scope. The design and installation of plumbing
systems, including sanitary and storm drainage, sanitary
facilities, water supplies and storm waler and sewage
disposal in buildings shall comply with the requirements of

this chapter and the plumbing code lisied in Chapter 35
(BOCA National Plumbing Code/1843) as amended below:

1. Change Section P-304.1 to read as follows:

P-304.1. General. The water distribution and drainage
system of any building in which plumbing fixtures are
installed shall be connected to public water main and
sewer respectively, if available. Where a public water
main is not available, an individual water supply shall be
provided. Where a public sewer is not available, a private
sewage disposal system shall be provided conforming to
the regulations of the Virginia Department of Health.

2. Change Section P-304.3 to read as follows:

P-304.3. Public systems available. A public water supply
system or public sewer system shall be deemed available
to premises used for human occupancy if such premises
are within (number of feet and inches as determined by
the local government) measured along a street, alley, or
easement, of the public water supply or sewer system, and
a connection conforming with the standards set forth in
the USBC may be made thereio.

3. Change Section P-309.4 o read as follows:

P-309.4. Freezing. Waier service piping and sewers shall be
installed below recorded frost penetration but not less than
{(number of feet and inches to be determined by the local
government) below grade for water piping and {(number of
feet and inches to be determined by the local government)
below grade for sewers. In climates with freezing
temperatures, plumbing piping in egterior building walls or
areas subjected to {freezing temperatures shall be
adequately protected against freezing by insulation or heat
or both. *

4. Delete Section P-312.0, Toilet Facilifies for Workers.

5. Add new Section P-606.2.3 to read as foliows:
P-606.2.3. Alarms. Maifunction alarms shall be provided for
sewage pumps Or sewage ¢jectors rated at 20 gallons per

minute or less when used in Use Group R-3 buildings.

6. Delete
Facilities.

Section P-1205.0, Accessible Plumbing

7. Add new Section P-1503.3 :

P-1503.3. Public water supply and treatment. The approval,
installation and inspection of raw water collection and
transmission facilities, treatment facilities and all public
water supply transmission mains shall be governed by the
Virginia Waterworks Regulations. The internal plumbing of
buildings and structures, up to the point of commection fo
the water meter shall be governed by this code. Where no
meter is installed, the peint of demarcation shall be at the
point of connection to the public water main; or, in the
case of an owner of both public water supply system and
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the building served, the point of demarcation is the point
of entry into the building.

Note: See Memorandum of Agreement between the
Board of Housing and Community Development and
the Virginia Department of Health, signed July 21,
1980.

8. Add Note to P-1508.4 to read as follows:

Note; Water heaters which have a heat input of
greater than 200,000 BTU per hour, a waler
temperature of over 210°F, or contain a capacity of
moere than 120 gallons shall be inspected and have a
certificate of inspection issued by the Department of
Labor and Industry.

9, Delete Chapter 16, Individual Water Suppiy.
(B) Change Section 2905.3 to read as follows:

2905.3. Private water supply. When public water mains are
not used or available, a private source of water supply
may be used. The State Department of Health shall
approve the location, design and water quality of the
source prior to the issuance of the permit. The building
official shall approve all plumbing, pumping and electrical
equipment associated with the use of a private source of
water.

* () Change Section 2906.1 to read as follows;

2806.1. Private sewage disposal. When water closets or
other plumbing fixtures are installed in buildings which
are not tocated within a reasonable distance of a sewer,
suitable provisions shall be made for disposing of the
building sewage by some method of sewage tfreatment and
disposal satisfactory to the administrative authority having
jurisdiction. When an individual sewage system is required,
the control and design of this system shall be as approved
by the State Department of Health, which must approve
the location and design of the system and septic tanks or
other means of disposal. Approval of pumping and
electrical equipment shall be the responsibility of the
building official. Modifications to this section may be
granted by the local building official, upon agreement by
the local health department, for reasons of hardship,
unsuitable soil conditions or temporary recreational use of
a bhuilding. Temporary recreational use huildings shall
mean any building occupied intermitiently for recreational
purposes only.

CHAPTER 31.
SPECIAL CONSTRUCTION.

{A) Delete Section 3102.4.1, New signs.

(B) Delete Section 3102.4.4, Consiruction Decuments and
Owner's Consent.

(C) Delete Section 3107.10, Alterations and Repairs.

CHAPTER 33.
SITEWORK, DEMOLITION AND CONSTRUCTION.

{A) Change Section 3301.1 to read as follows:

3301.1. Scope. The provisions of this article shall apply to
all construction operations in connection with the erection,
alteration, repair, removal or demolition of buildings and
siructures. It is applicable only to the protection of the
general public. Occupational health and safety protection
of building-related workers are regulated by the Virginia
QOccupational Safety and Health Standards for the
Construction Industry, which are issued by the Virginia
Department of Labor and Industry.

CHAPTER 35.
REFERENCED STANDARDS.

Add the following standard:
NCSBCS/ANSI A225.1-87

Manufactured Home
Section 420.4).

Installations (referenced in

ADDENDUM 2.
AMENDMENTS TO THE CABG ONE AND TWO
FAMILY DWELLING CODE/1992 EDITION AND
1993 AMENDMENTS.

Ag provided in Section 101.4 of the Virginia Uniform
Statewide Building Code, the amendments noted in this
addendum shall be made to the CABO One and Two
Family Dwelling Code/1992 Edition and 1993 Amendments
for use as part of the USBC.

Chapter 1.
Administirative.

Any requirements of Sections R-101 through R-117 that
relate to administration and enforcement of the CABO One
and Two Family Dwelling Code are superseded by Chapter
1, Adoption, Administration and Enforcement of the USBC.

Chapter 2.
Building Planning.

(A) Change Secticn R-203.5 to read as foliows:

R-203.5. Residential bhuildings. Every owner of any
structure who rents, leases, or lets one or more dwelling
units or guest rooms on terms, either expressed or
implied, to furnish heat to the occupants thereof shall
supply sufficient heat during the period from October 1 to
May 15 to maintain a room temperature of not less than
65°F (18°C), in all habitable spaces, bathrooms, and toilet
rooms during the hours between 6:30 a.m. and 10:30 p.m.
of each day and maintain a temperature of not less than
60°F (16°C) during other hours. The temperature shall be
measured at a point three feet (914 mm) above the floor
and three feet (914 mm) from exterior walls.
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Exception. When the exierior femperature falls below
0°F (-18°(C) and the heating system is operating af its
fuil capacity, a minimum room femperature of 60°F
{16°C) shall be maintained at all times.

(B) Add Section R-203.6, Insect Screens;

R-203.6. Insect Screens. Every door and window or other
outside opening used for ventilation purposes serving any
building containing habitable rooms, food preparation
areas, food service areas, or any areas where products
used in food for human consumpiion are processed,
manufactured, packaged or stored, shall be supplied with
approved tight fitting screens of not less than 16 mesh per
inch.

(C) Change Section R-206 to read as follows:

SECTION R-206.
SANITATION.

Every dwelling unit shall be provided with a water closet,
lavatory and a bathtub or shower.

Each dwelling unit shall be provided with a kifchen area
and every kitchen area shall be provided with a sink of
approved nonabsorbent material.

All plumbing fixtures shall be connected to a sanitary
sewer or to an appreoved private sewage disposal system.

All plumbing fixfures shall be connected to an approved
water supply and provided with hot and cold running
water, except water closets may be provided with cold
water only.

Modifications to this section may be granted by the local
building official, upon agreemeni by the Iocal health
department, for reasons of hardship, unsuitable soil
conditions or temporary recreational use of the building.

(D) Add to Section R-21I:

Key operation is permitted from a dwelling unit provided
the key cannot be removed when the door is locked from
the side from which egress is to be made.

(E) Change Section R-214.2 to read as follows:

R-214.2, Guardrails. Porches, balconies or raised floor
surfaces located more than 30 inches above the floor or
grade below shall have guardrails not less than 36 inches
in height.

Required guardrails on open sides of stairways, raised
floor areas, balconies and porches shall have intermediate
rails or ornamental closures which will not allow passage
of an object six inches or more in diameter.

(F) Change Section R-215.1 to read:

R-215.1. Smoke detectors required. Smoke detectors shall
be ingtailed ouiside of each separate sleeping area in the
immediate vicinity of the bedrooms and on each siory of
the dwelling, including basements and cellars, but not
including crawl spaces and uninhabitable aftics. In
dwellings or dwelling units with split levels, a smoke
detector need be installed only on the upper level,
provided the lower level is less than one full story below
the upper level, except that if there is a door between
levels then a defector is required on each level, All
detectors shall be connected to a sounding device or other
detectors to provide, when activated, an alarm which will
be audible in all sleeping areas. All detectors shall be
approved and listed and shall be installed in accordance
with the manufacturers instructions. When one or more
sleeping rooms are added or created in existing dwellings,
the addition shall be provided with smoke detectors
located as required for new dwellings.

(G) Add new Section R-218.4 as follows:

Section R-218.4. Aircraft Noise Attenuation: All use group
R-4 buildings shall comply with USBC Vol I - 1993, Section
1214.4 where applicable.

£&> (H) Add new Section R-223;

SECTION R-223.
TELEPHONE OUTLETS

Each dwelling unit shall be prewired to provide at least
one telephone outlet. All dwelling unit telephone wiring
shall be a minimum of two-pair twisted wire cable. The
telephone wiring shall terminate on the exterior of the
building at a point prescribed by the telephone company.

HY (I} Add new Section R-224:
SECTION R-224.
LEAD BASED PAINT

Lead based paint with a lead content of more than (6%
by weight shall not he applied to any interior or exterior
surface of a dwelling, dwelling unit or child care facility,
including fences and outbuildings at these locations.

Chapter 3.
Foundations.

Add Section R-301.6 to read as follows:

R-301.6. Floodproofing. All buildings or structures located
in areas prone to flooding as determined by the governing
body having jurisdiction shall be floodproofed in
accordance with the provisions of Section 3107.0 of the
1993 BOCA National Building Code.

PART VIL
ENERGY CONSERVATION.
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Revise Part VII as follows:

The energy conservation requirements shall conform to
Chapter 13 of the USBC, Volume I

VAR. Doc. No. R§5-567; Filed Qctober 17, 1894, 1:48 p.m.

DEPARTMENT OF MINES, MINERALS AND ENERGY

Titie of Regulation: VR 489-03-19. Ceal Surface Mining
Reclamation Regulations.

Statutory Authority: §§ 45.1-161.3 and 45.1-230 of the Code
of Virginia.

Eiffective Dates; October 19,
1995,

1894, through October 18,

Summary:

The Department of Mines, Minerals and Energy is
promulgating emergency regulations fo amend
Virginia’s coal surface mining reclamation program.
These amendments modify the provisions for use of
scalp rock in backfilling highwalls at mine sites, and
are necessary fo avoid increased hazards fo the public
safety and the environment which could result from
the application of federal refuse pile regulations fo
highwalls containing scalp rock.

Statement of Emerpency and Necessity for Action:

The Department of Mines, Minerals and Energy
{DMME) must promulgate emergency regulations to amend
Virginia’s coal surface mining reclamation program, which
DMME operates under primacy from the 1.S. Department
of the Interior, Office of Surface Mining (OSM). This
action is required because OSM, under its program
oversight authorify, has changed its interpretation of the
federal surface coal mining regulations. OSM's new
interpretation calls for substantial modifications to the
practice of placing certain types of waste rock in backfills
on surface coal mines. These modifications would result in

increased hazards to the public safety and the
environment. Therefore this emergency regulation is
required.

The Department of Mines, Minerals and Energy will

promulgate a permanent regulation fo replace this
emergency regulation in accordance with the
Administrative Process Act and the agency's Public

Participation Guidelines. The Department will establish a
regulatory working group representing the public, industry,
and governmeni agencies to develop the permanent
regulations.

The emergency regulation is designated as VR 480-03-19
of the Department of Mines, Minerals and Energy. The
regulation shall become effective on October 19, 1994. The
Department plans to have permanent regulations in place

before the emergency regulations expire in one year.

The Department will receive, consider and respond to
petitions by any interested person at any time with respect
to reconsideration or revision of this emergency regulation.

Approved by:
/s/ George Allen

Governor
Date: October 11, 1994

Filed with the Registrar of Regulations on October 18,
1994,

VR 480-03-19.
Regulations.

§ 480-03-19.816.102 Backfilling And Grading:
Requirements

Coal Surface Mining Reclamation

General

(a) Disturbed areas shall be backfilled and graded to—

(1) Achieve the approximate ocriginal contour, except
as provided in Paragraph (k) of this Section;

a

(2) Eliminate all highwalls, speil piles, and
depressions, except as provided in Paragraph (h)
{smalt depressions) and in Paragraph

(k) (3) (iii) (previously mined highwalls) of this Section;

(3 Achieve a postmining slope that does not exceed
either the angle of repose or such lesser slope as is
necessary to achieve a minimum longferm static
safety factor of 1.3 and to prevent slides;

{4) Minimize erosion and water poltution both on and
off the site; and

(5) Support the approved postmining land use.

(b) Spoil, except excess spoil disposed of in accordance
with §§ 480-03-19.816.71 through 48(-03-19.816.75, shall be
returned to the mined-out area.

(¢) Spoil and waste materials shall be compacted where
advisable to ensure stability or to prevent leaching of toxic
materials.

(dy Spoil may be placed on the area oufside the
mined-out area in nonsieep slope areas to restore the
approximate original contour by blending the spoil into the
surrounding terrain if the following requirements are met:

(I) All vegetative and organic material shall be
removed from the area.
(2) The topsoil on the area shall be removed,

segregated, stored, and redisiributed
with § 480-03-19.816.22.

in accordance
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(3) The spoil shall be backiilled and graded on the
area in accordance with the requiremenis of this
Section.

(e) Disposal of coal processing waste and underground
development waste in the mined-out area shall be in
accordance with §§ 480-03-19.816.81 and 480-03-19.816.83 as
provided in subparagraphs (1) and (2) of this section,
except that a long-term static safety factor of 1.3 shall be
achieved,

(1) Disposal of coal processing waste and underground
development waste in the mined-out area to backfill
disturbed areas shall be In accordance with §
480-03-19.816.81.

(2) Dispasal of coal processing waste and underground
development waste in the mined-ouf area as a refuse
pile and not fto backfill disturbed areas shall be in
accordance with §§ 480-03-19.816.81 and
480-03-19.816.83. The Division may approve a variance
to § 480-03-19.816.83¢(a)(2) if the applicant
demonstrates that the area above the refuse pile is
small and that appropriate measures will be taken to
direct or convey runoff across the surface area of the
pile in a controlled manner.

(f) Exposed coal seams, acid- and foxic-forming
materials, and combustible materials exposed, used, or
produced during mining shall be covered with a minimum
of 4 feet of nontoxic and noncombustible material, or
treated, to conirol the impact on surface and ground water
in accordance with § 480-03-19.816.41, to prevent sustained
combustion, and to minimize adverse effects on plant
growth and the approved postmining land use. Acid- and
toxic-forming materials shall not be buried or stored in
proximity to any drainage course.

{g) Cut-and-fill terraces may be allowed by the Division
where—

(1) Needed to conserve soil moisture, ensure stability,
and control erosion on final-graded slopes, if the
terraces are compatible with the approved postmining
land use; or

(2) Specialized grading, foundation conditions, or roads
are required for the approved postmining land use, in
which case the final grading may include a terrace of
adequate width to ensure the safety, stability, and
erosion control necessary to implement the postmining
land-use plan.

(h) Small depressions may be constructed if they are
needed to retain moisture, minimize erosion, create and
enhance wildlife habitat, or assist revegetation.

(i) Permanent impoundments may be approved if they
meet  the requirements of §§  480-03-19.816.49 and
480-03-19.816.56 and if they are suiiable for the approved
postmining land use.

(i) Preparation of final-graded surfaces shall be
conducted in a manner that minimizes erosion and
provides a surface for replacement of topsoil that will
minimize slippage.

(k} The postmining slope may from the
approximate original contour when—

vary

(1) The standards for thin
- 480-03-19.816.104 are met;

overburden in §

(2) 'The standards for
480-03-19.816.105 are met; or

thick overburden in §

(3) Approval is obtained from the Division for—

(iy Mountaintop removal operations in accordance
with § 480-03-19.785.14;

(iiy A variance from approximate original contour
requirements in accordance with § 480-03-19.785.16;
or

elimination of highwalls in
in accordance with §

(iity Incomplete
previously mined areas
480-03-19.816.106.

§ 480-03-19.817.102 Backfilling And Grading: General
Requirements

(a) Disturbed areas shall be backfilled and graded to—

(1) Achieve the approximate original contour, except
ag provided in Paragraph (k) of this Section;

(2) Eliminate all highwalls, spoil piles, and
depressions, except as provided in Paragraph (h)
(small depressions) and in Paragraph (k)(2)

(previously mined highwalls) of this Section;

(3) Achieve a postmining slope that does not exceed
either the angle of repose or such lesser slope as Is
necessary to achieve a minimum longterm sfafic
safety factor of 1.3 and to prevent slides;

(4) Minimize erosion and water pollution beth on and
off the site; and

(5) Support the approved postmining land use.

(b) Spoil, except as provided in Paragraph (1) of this
Section, and except excess spoil disposed of in accordance
with §§ 480-03-19.817.71 through 480-03-19.817.75, shall be
returned to the mined-out surface area.

(c) Spoil and waste materials shall be compacted where
advisable to ensure stability or to prevent leaching of toxic
materials.

{(d) Spoil may be placed on the areca outside the
mined-out surface area in nonsteep slope areas to restore
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the approximate original contour by blending the spoil into
the surrounding terrain if the following requirements are
met:

(1) All vegetative and organic material shall be
removed from the area.

(2) The topsoil on the area shall he removed,
segregated, stored, and redistributied in accordance

with § 480-03-19.817.22.

(3y The spoil shall be backfilled and graded on the
area in accordance with the requirements of thig
Section.

(e) Disposal of coal processing waste and underground
development{ waste in the mined-out area shall be in
accordance with §§ 480-03-19.817.81 and 480-03-19.817.83 as
provided in subparagraphs (1) and (2) of this section,
except that a longterm static safety factor of 1.3 shall be
achieved.

(1) Disposal of coal processing waste and underground
development waste in the mined-out area to backfill
disturbed areas shall be In accordance with §
480-03-19.817.81.

(2) Disposal of coal processing waste and underground
development waste in the mined-out area as a refuse
pile and not to backfill disturbed areas shall be in
accordance with §§ 480-03-19.817.81 and
480-03-19.817.83. The Division may approve a variance
to § 480-03-19.817.83¢a)(2) if the applicant
demonstrates that the area above the refuse pile is
small and that appropriate measures will be taken to
direct or convey runoff across the surface area of the
pile in a controlled manner.

(fy Exposed coal seams, acid- and toxic-forming
materials, and combustible materials exposed, used, or
produced during mining shall be covered with a minimum
of 4 feet of nontoxic and noncombustible materials, or
treated, to control the impact on surface and ground water
in accordance with § 480-03-19.817.41, to prevent sustained
combustion, and to minimize adverse effects on plant
growth and the approved postmining land use. Acid- and
toxic-forming materials shall not be buried or stored in
proximity to any drainage course.

(g) Cut-and-fill terraces may be allowed by the Division
where-

(1) Needed to conserve soil moisture, ensure stability,
and control erosion on final-graded slopes, if the
terraces are compatible with the approved posimining
land use; or

{2) Specialized grading, foundation conditions, or roads
are required for the approved postmining land use, in
which case the final grading may include a terrace of
adequate width to ensure the safety, stability, and

erosion control necessary to implement the postmining
land-use plan. :

(h) Small depressions may be constructed if they are
needed to retain moisture, minimize erosion, create and
enhance wildlife habitat, or assist revegetation.

(iy Permanent impoundments may be approved if they
meet the requirements of §§ 480-03-19.817.4% and
480-03-19.817.56 and if they are suitable for the approved
postmining land use.

(j) Preparation of finalgraded surfaces shall be
conducted in a manner that minimizes erosion and
provides a surface for replacement of topscil that will
minimize slippage.

(k) The postmining slope may vary from the
approximate original contour when approval is obtained
from the Division for—

(I A variance from approximate original contour
requirements in accordance with § 480-03-19.785.16; or

(2) Incomplete elimination of highwalls in previously
mined areas in accordance with § 480-03-19.817.106.

(1) Regrading of settled and revegetated fills to achieve
approximate original contour at the conclusion of
underground mining activities shall not be reguired if the
conditions of Paragraph (1){(1) or (I)(2) of this Section are
met.

(1)(i) Settled and revegetated fills shall be
composed of spoil or non-acid- or non-toxic-forming
underground development waste,

{(ii) The spoil or underground development waste
shall not be located so as to be detrimental to the
environment, to the health and safety of the public,
or to the approved postmining land use.

(ili) Stability of the spoil or underground
development waste shall be demonstrated through
standard geotechnical analysis to be consistent with
backfilling and grading requiremenis for material on
the solid bench (1.3 static safety factor) or excess
spoit requirements for material not placed on a
solid bench (1.5 static safety factor).

(iv) The surface of the spoil or underground
development waste shall be vegetated according to §
480-03-19.817,116, and surface runoff shall be
controlled in accordance with § 480-03-19.817.43,

(2) If it is determined by the Division that disturbance
of the existing spoil or underground development
waste would increase environmental harm or
adversely affect the health and safety of the public,
the Division may allow the existing spoil or
underground development waste pile fo remain in
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place. The Division may require stabilization of such
spoil or underground development waste in accordance
with the requirements of Paragraphs (1){1)(i)-(1)(L)(iv}
of this Section.

VA.R. Doc. No. R95-59; Filed October 18, 1994, 4:13 p.m.
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- STATE CORPORATION COMMISSION

BUREAU OF INSURANCE
October 17, 1994
ADMINISTRATIVE LETTER 1994-8
TO; All Insurers, Health Services Plans, and Healith
Maintenance Organizations licensed to write Accident and

Skckness Insurance in Virginia

RE: Freedom of choice requirements -
Anciilary Service Providers

Pharmacies and

Chapter No. 963 of the 1994 Acis of the General
Assembly of Virginia (1994 House Bill 840), took effect on
July 1, 1934, The bill created six (6) new statutes,
designated by the Virginia Code Commission as Sections
38.2-3407.7, 38.2-3407.8, 38.2-4209.1, 38.2-4209.2, 38.2-4312.1,
and 38.2-4312.2 of the Code of Virginia, as amended. These
new requirements, which are imposed upon insurers
issuing “preferred provider” policies or contracts and upon
health maintenance organizations, relate to coverage for
services rendered and products furnished by out-of-network
pharmacies and ancillary service providers. It has come to
my aftention that several issues have arisen regarding the
interpretation of certain provisions of this legislation. The
following i$ an explanation of how the Bureau of
Insurance intends to administer certain requirements found
in the new statutes listed above.

DEFINITION OF “ANCILLARY SERVICES”

The term “ancillary services” is defined in §§
38.2-3407.8, 38.2-4209.2, and 38.2-4312.2 as: “those services
reguired to support, facilitate or otherwise enhance
medical care and {reatment.” These stafutes also provide
that: ‘“the furnishing of durable medical equipment
required for therapeutic purposes or life support” is an
example of ancillary services. It is the Bureau’s position
that the statutory definition of ancillary services is an
extremely broad one, and cannot reasonably be construed
as limited to the provision of durable medical equipment.
Unless and until the statutory definition is made more
restrictive, then, if is our position that any person or class
of persons that provides services that “support, facilitate
or otherwise enhance medical care and {reatment” meets
the definition of an “ancillary service provider.”

Fach of the statuies cited above contains the following
fanguage:

The {State Corporation] Commission shall have no
jurisdiction io adjudicate controversies arising out of
this section.

Therefore, the Bureau does not have the authority to

infervene in disagreements among parties affected by
these new requirements. Questions of interpretation
concerning whether or not a provider is providing

“ancillary services” will have to be resolved in forums
- other than the State Corporation Commission.

CONTRACT PROVISIONS

All six statutes cited above contain specific language
prohibiting the imposition of:

..any copayment, fee, or condifion that is not egualily
imposed upon all individuals in the same henefit
category, class, or copayment level, whether or not
such benefits are furnished by [pharmacists or
ancillary service providers} who are [non preferred or
nonparticipating] providers. (emphasis added)

It is our position that each of these provisions prohibits an
insurer or health maintenance organization from amending
its contracts to provide that claimants obtaining services
from out-of-network pharmacies or ancillary service
providers must pay for the services and then seek
reimbursement from the insurer or health maintenance
organization, unless this same condition is imposed upon
claimants utilizing the services of in-network pharmacists
or ancillary service providers. Additionally, if information
regarding coverage is available to in-network providers,
such information must also be made available to
out-of-network providers in the same or substantially
similar manner.

All six statutes cited above also contain the following
provision:

This right of selection extends to and includes
[pharmacies or ancillary service providers] that are
[non preferred or nonparticipating] providers and that
agree lo accept reimbursement for their services at
rates applicable fo [pharmacies or ancillary service

providers] that are [preferred or participating]
providers. {(emphasis added)
It is our position that affecied insurers and health
maintenance organizations must maintain  records of

written agreements with out-of-network pharmacies and
ancillary service providers that have agreed fo accept the
rates applicable to preferred or participating providers.
Any reference by the insurer or health maintenance
organization {o the possibility of a pharmacy or ancillary
service provider billing the insured for the difference
between the network rates and those charged must clearly
state that the insured can verify in advance of a purchase
that the provider in question has entered into an
agreement to accept the network rate as payment in full
fo avoid additional charges. This verification must be
provided by the insurer or health maintenance
organization providing coverage.

This letter serves as notice of our infention to withdraw
approval, pursuant to § 38.2-316 of the Code of Virginia, as
amended, of any forms of which we hecome aware that
do not comply in all respects with the provisions of §§
38.2-3407.7, 38.2-3407.8, 38.2-4209.1, 38.2-4209.2, 38.2-4312.1,
and 38.2-4312.2 of the Code of Virginia, as amended.
Insurers and health maintenance organizations are
instructed to review their forms immediately and file
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amendments, within 45 days of the date of this letter, for
the purpose of bringing any non-complying forms into
compliance with the statutes discussed herein.
Subsequently, any forms brought to our attention that do
not comply will have their approval withdrawn, and the
Bureau will consider initiation of any other disciplinary
proceedings deemed appropriate in the circumstances. It
should be noted that the wording of each of the statutes
listed above is sufficiently broad so as to apply to in force
contracts as well as newly issued contracts.

Insurers and health maintenance organizations are also
hereby insiructed to take appropriate steps to expedite
communication and agreement with non-network providers
wishing to enter into agreements to accept reimbursement
at network rates.

Any questions regarding the administration of these
requirements shouid be directed to the attention of
Althelia P. Baitle, Senior Insurance Market Examiner, or
Robert R, Knapp, Senior Insurance Market Examiner, Life
and Health Forms and Rates Section, Box 1197, Richmond,
Virginia 23209. The telephone number for the Forms and
Rates Section is (804) 371-9110.

/s/ Steven T. Foster
Commissioner of Insurance

VAR. Doc. No, R95-70; Filed October 20, 1984, 2:5% p.m.

PROPOSED REGULATIONS
STATE CORPORATION COMMISSION
Title of Regulation: Inswrance Regulation No. 4i. Rules
Establishing Standards for Life, Annuity, and Accident
and Sickness Reinsurance Agreements.

Statutory Authority: §§ 12.1-13, 38.2-223, and 38.2-1316.7 of
the Code of Virginia.

AT RICHMOND, OCTOBER 20, 1994
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION

CASE NO. INS940204

Ex Parte: In the maiter of
adopting revised Rules Establishing
Standards for Life, Annuity, and
Accident and Sickness Reinsurance

Agreements

ORDER TO TAKE NOTICE.

WHEREAS, Virginia Code § 12.1-13 provides that the

Commission shall have the power to promuigate rules and
regulations in the enforcement and adminisiration of ali
laws within its jurisdiction, and Virginia Code § 38.2-223
provides that the Commission may issue any rules and
regulations necessary or appropriate for the administration
and enforcement of Title 38.2 of the Code of Virginia;

WHEREAS, the Bureau of Insurance has submitted io
the Commission a proposed revised regulation eantitled
“Revised Rules Establishing Standards for Life, Annuity,
and Accident and Sickness Reinsurance Agreements;” and

WHEREAS, the Commission is of the opinion that the
proposed revised regulation should he adopted;

THEREFORE, IT IS ORDERED:

(1) That ali interested persons TAKE NOTICE that the
Commission shall enfer an corder subsequent to November
25, 1994, adopting the revised regulation proposed by the
Bureau of Insurance unless on or before November 25,
1994, any person objecting to the adoption of such a
regulation files a request for a hearing, and- in such
requesi specifies in detail their objection to the adoption
of the proposed revised regulation, with the Clerk of the
Commission, Document Control Center, P. 0. Box 2118,
Richmond, Virginia 23216;

{(2) That an attested copy hereci, together with a copy
of the proposed revised regulation, be sent by the Clerk of
the Commission te the Bureau of Insurance inm care of
Deputy Commissioner Alfred W. Gross who shall forthwith
give {further notice of the proposed adoption of the
regulation by mailing a copy of this order, together with a
copy of the proposed regulation, to all insurers, health
services plans, and health maintenance organizations
licensed to write life, annuity or accident and sickness
insurance in the Commonwealth of Virginia; and

(3) That the Bureau of Insurance shall file with the
Clerk of the Commission an affidavit of compliance with
the notice requirements of paragraph (2) above.

Insurance Regulation No. 41. Rules Establishing Standards
for Life, Annuity, and Accident and Sickness Reinsurance
Agreements.

+ 1 Authority:

This Repulation is adepled and promgeted by the

§ 2 1. Purpose.

A. The purpose of this regulation is to set {forth
standards for reinsurance agreements involving life
insurance, annuities, or accident and sickness imsurance in
order that the financial statements of the lfe and health

insurers utilizing such agreements properly reflect the
financial condition of the ceding insurer.
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B. The commission recognizes that lfe and health
insurers eoffering life insurance, annuities, or accident and
sickness Insurance vroutinely eniter info reinsurance
agreements that yield legitimate relief fo the ceding
insurer from strain to surplus.

C, The commission has become aware thai some hfe
and health insurers, im the capacily of ceding insurers,
have at times entered into reinsurance agreements, for the
principal purpose of producing significant surplus aid for
the ceding insurer, which provide little or mno
indemunification of policy benefits by the reinsurer.
However, it is improper for a licensed insurer, in the
capacity of ceding insurer, to enter into reinsurance
agreements for the principal purpose of producing
significant surpius aid for the ceding insurer, typically on
a temporary basis, while not lransferring all of the
significant risks Inherent in the business being reinsured,
In substance or effect, the expected potential liability fo
the ceding Insurer remains basically unchanged by the
reinsyrance trapsaction, notwithstanding certain  risk
elements jn the reinsurance agreement, such as
catastrophic mortality or extraordinary survival.

In addition, the commission is concerned with reserve
credifs foken under reinsurance agreements which provide
some indemnification of policy benefits where those policy
benefiis are not included in the gross reserves established
- by the ceding insurer such a5 estastrephie meﬁahty oF
extraordinary survival .

The commission believes that insurers should be
precluded from claiming the surplus relief created by the
terms of such agreemenis as referred fo herein and
described in § 4 3 of this regulation, since the recognition
of such surplus would be in conflict with:

£ 1. The provisions of “irgiaia Code §§ 38.2-1300 and
38.2-1301 of the Code of Virginia requiring insurers to
file financial staiements and reports that disclose full
and accurate knowledge of their affairs and condition;

&5 2. The provisions of Article 3.1 ; (§ 38.2-1316.1 et
seq.} of Chapter 13 of Title 382 of the Code of
Virginia relating to reinsurance reserve credifs and a
ceding insurer's ability to reduce liabilities or establish
assets for reinsurance ceded; and

3+ 3. The provisions of Yirginie Cade §§ 38.2-1038 and
38.2-1040 of the Code of Virginia concerning the
manner in which the commission may respond to an
imsurer whose condition or continued operation may
be hazardous to policyholders, creditors and the public
in this Commonwealth.

§ ¥ 2 Scope and definitions.

#- This regulation shall apply to all domestic life and
heghh inswrers “insurers” and to all other licensed ke
sag¢ health imswrers “insurers” who are not subject {fo
substantially similar provisions in their states of domicile

or entry. B. For purpeses eof this Regulation; {1y “Life and
heatth” and “dife or health” mean () 8 olass of psuronee
defined by Virginia Code & 382102 threugh § 382169 orf
i)y eny produet or serviee seld er offered by & persen
organized anfd licensed i MWirginie under Chapter 38
{enoperative nonprofit life benefit eompnnies)y Chapler 39
fmutual assessment life; accident and sickness iRSHFers)y;
Chepter 42 {health services plansy of Chapter 45 (dentsd
and optemetrie services plans) of Tide 382 of the Cede of
Virginta: 2 “Insurer™ As used in this regulation, “insurer”
means an insurenee eompany oF a cooperative nonprofit
life benefit company er , a mutual assessment life,
accident and sickness insurer eor , a fraternal ‘benefit
society, a health services plan ef , a dental services plan ,
or an optometric services plan as these terms are defined
in licensed under Title 38.2 of the Code of Virginia ; and
also any insurance company (whether known as a life and
health insurer, a property and casually insurer, or a
reciprocal) which is licensed in Virginia and authorized to
write any class of life insurance, annuities, or accident
and sickness insurance .

§ 4 3. Accounting and actuarial requirements,

A. No Hfe or hestth insurer subject to this regulation
shall, for reinsurance ceded, reduce any liability or
establish any asset in any financial statement filed with
the commission if, by the termg of the reinsurance
agreement, in substance or effect, any of the following
conditions exist:

33 The primery effeet of the reinsurance agreement
is to transter deficieney reserves of exeess inferest
reserves to the books of the reinsurer for & “risk
ehafge—aﬂét-&eagfeemeﬂ{ﬁ‘ﬁ%ﬂﬂtpf&ﬂ&ef—ef

2y 1. The reserve credit taken by the ceding insurer
is not in compliance with the laws of this
Commonwealth, particularly the provisions of Title 38.2
of the Code of Virginia and related rules, regulations
and administrative pronouncements, including actuarial
interpretations or standards adopted by the
commission ; .

3y 2. The reserve credit taken by the
is greater than the amount which the
would have reserved on the reinsured
risk if there had been no reinsurance : .

ceding insurer
ceding insurer
portion of the

€4+ 3. The ceding insurer is required to reimburse the
reinsurer for negative experience under the
reinsurance agreement, except that neither offsetting
experience refunds against currenf and prior years’
losses nor payment by the ceding insurer of an
amount equal to the current and prior vears' losses
upon veluntary termination of in-force reinsurance by
that ceding insurer, shall be considered such a
reimbursement to the reinsurer for negative
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experience;, provided, however, that any offsefting
provisions (i) shall be IQimited fto such reinsurance
agreement, (ii) are specifically beiween the ceding
insurer and the reinsurer and (iii) are provided for in
such reinsurance agreement : . Volunfary termination
does not include situalions where termination occurs
because of unreasonable provisions which allow the
reinsurer to reduce ifts risk under the agreement, An
example of such a provision is the right of the
reinsurer to increase reinsyrance premiums or risk
and expense charges fo excessive levels forcing the
ceding company to prematurely terminate the
reinsurance lreaty.

5> 4. The ceding insurer can be deprived of surplus
or assefs (i} at the reinsurer's option ; or (ii)
automatically upon the occurrence of some event, such
as the insclvency of the ceding insurer or the
appointment of a receiver exeept that termination ; or
(iii} upon the unilateral termination or reduction of
reinsurance coverage by the reinsurer or by the ferms

of the reinsurance coniract. Termination of the
reinsurance agreement by the reinsurer for
nonpayment of reinsurance premiums or other

amounis due, such as modified coinsurance reserve
adjustments, inferest and adjustmenis on funds
withheld, and tax reimbursemenis, shall not be
considered to be such a deprivation of surplus : or
assels.

6y 5. The ceding insurer must, at specific points in
time scheduled in the agreement, terminate or
automatically recapture all or part of the reinsurance
ceded ; .

¢ 6. Settlements are made on an uniimely basis or
payments due from the reinsurer are nof made in
cash, bui are instead made only in a “reinsurance
accouni” and no funds in such account are available
for the payment of benefits : .

& 7. The reinsurance agreement involves the possible
payment by the ceding insurer to the reinsurer of
amounts other than from income reasenably cxpected
realized from the reinsured policies er: . For example,
it Is improper for a ceding company to pay
reinsurance premiums, or other fees or charges to a
reinsurer which are greater than the direct premiums
collected by the ceding company.

8. Renewal expense allowances provided or lo be
provided to the ceding insurer by the reinsurer in any
accounfing peried, are not sufficient to cover
anticipated allocable renewal expenses of the ceding
insurer on the portion of the business reinsured, unless
a lability is esfablished for the present value of fthe
shortfall (using assumptions equal fo the applicable
statutory reserve basis on the business reinsured).
Those expenses include commissions, premium taxes
and direct expenses including, but nof limited to,
billing, valuation, claims and maintenance expected by

the company at the time the business is reinsured.

9 8 The terms or operating effect of the
reinsurance agreement are such that it does not
transfer substantial Habiity eor =wsk all of the
significant risk inherent in the business being
reinsured. The table at Exhibit 1 idenfifies for a
representative sampling of products or ftypes of
business, the risks which are considered to be

 significant. For products not specificaily included, the

risks determined to be significant shall be consistent
with this fable.

10. a. The credit quality, reinvestment, or
disintermediation risk is significant for the business
reinsured and the ceding company does not (other
than for the classes of business excepled in
subdivision 10 b either fransfer the underlying assels
to the reinsurer or legally segregale such assefs in a
trust or escrow account or otherwise establish a
mechanism satisfactory fo the commission which
legally segregates, by coniract or contract provision,
the underiying assets.

b. Notwithstanding the requirements of subdivision
10 a, the assefs supporting the reserves for the
following classes of business and any classes of
business which do not have a significant credit
quality, reinvestmen! or disintermediation risk may
be held by the ceding company without segregation
of such assets:

- Health Insurance — Long Term (Care/Long Term
Disability

- Traditional Nonparticipating Permanent
- fraditiona] Participating Permanent

- Adjustable Premium Permanent

- Indeferminate Premium Permanent

- Universal Life Fixed Premium (no dump-in
premiums allowed)

The associated formula for delermining the reserve
interest rate adjustment must use a formula which
reflects the ceding company’'s investment earnings
and incorporates all realized and unrealized gains
and losses reflected in the statutory statement. An
acceptable formula appears at Exhibit 2.

11. Setflements are made less frequently than
quarterly or payments due from the reinsurer are not
made in cash within 90 days of the settiement date.

12, The ceding insurer is required to make
representations or warranties not reasonably related fo
the business being reinsured.
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13, The ceding insurer is required fo make
representations or warranties about future
performance of the business baing reinsured,

14, The reinsurance agreement is entered info for the
principal purpose of producing significami surplus aid
for the ceding insurer, fypically on a temporary basis,
while nof iransferring all of ihe significant risks
inherent in the business reinsured and, in substance or
effect, the expected poiential liability to the ceding
insurer remains basically unchanged.

B. Compliance with the conditions of subsection A of this
section is not to be interpreted {o diminish the
requirement of Arficle 31 (§ 38.2-13161 el seq) of
Chapter 13 im of Title 38.2 of {he Code of Virginia that the
reserve credits taken must be based upon the actual
liability assumed by the reinsurer to reimburse the ceding
company for benefits that the ceding company is obligated
to pay under its direct policies and which gave rise {o the
requirement of statutory reserves.

& Reinourapee agreements may be such that eeonsmie
gunrantees within the agreement may create a Habiliky
which did net ewmst prier to the agreement Any
eontrachunl poarsniees imposed by the apreement vpon the
eeding insurer must be volued and an appreprinte Habildy
ctherwise ostablished; eor reduction wade +to otherwise
shall not apply to contractual puarantees that are aet
economical i neture; such as underwriing aceounting and

B: €. The ceding insurer’s actuary responsible for the
valuation of the reinsured business shall congider this
regulation and any applicable actuarial standards of
practice when determining the proper reinsurance credit
in financial statements filed with the commission. The
actuary should maintain adequate documentation and be
prepared upon request to describe the actuarial work that
substantiates the reserves, reserve credits or any other
reserve adjustments reported in the financial statement
and to demonstrate to the satisfaction of the commission
that such work conforms tio the provisions of this
regulation.

E. D. Notwithstanding subsection A of this section, an
insurer subject to this regulation may, with the prior
approval of the commission, take such reserve credit or
establish such assef as the commission may deem
congistent with the laws of this Commonwealth,
particularly the provisions of Title 38.2 of the Code of
Virginia and related rules, regulations and administrative
pronouncements, including actuarial interpretations or
standards adopted by the commission. Ali of the insurer’s
financial statements filed with the commission pursuant to
Virginia Code § 38.2-1300 or § 3821381 38.2-1301 of the
Code of Virginia shall thereafter disclose the reduction in
lability or the establishment of an asset.

E. 1. An agreement enfered Inte affer December 31,

1984, which involves the reinsurance of business issied
prior fo the effective date of the agreemeni, along with
any subsequent amendmenis thereto, shall be filed by the
ceding insurer with the commission within 30 days from
its date of execution. Each filing shall include dafa
detailing the financial impact of the transaction. The
ceding insurer’s actuary who signs the financial statement
actuarial opinion with respect fo valuation of reserves
shall be subject to the standards sef forth in subsection C
of this section,

2. Any increase in surplus nel of federal income tax
resulting from arrangements described in subdivision
E 1 shall be identified separafely on fhe Insurer’s
statutory financial stalement as a surplus ifem (eg., as
part of the aggregate write-ins for gains and losses in
surplus In the Capital and Surplus Account reported at
page 4 of the Annual Statement) and recognition of
the surplus increase as income shall be reflected on a
net of fax basis in the “Reinsurance ceded” portions
of the Annual Statemenit (e.g., Exhibif 1 and Summary
of Operations for the life insurer’s blue biank and the
Underwriting Exhibit and Statement of Income for the
property and casually Insurer’s yellow blank) as
earnings emerge from the business reinsured.

Example: On the last day of calendar year N,
company XYZ pays a $20 million initial commission
and expense allowance to company ABC for
reinsuring an existing block of business. Assuming a
349% tax rate, the net increase in surpius at
incepfion is $13.2 million ($20 million - $6.8 million)
which is reported on the “Aggregate write-ins for
gains and losses in surplus” line Iin the Capital and
Surplus Account. $6.8 million (349 of $20 million) is
reported as Income {on the “Commissions and
expense allowances on reinsurance ceded” line of
the life insurer’s Summary of Operations or as
“Other underwriting expenses incurred” on the
property and casualty insurer’s Statement of
Income).

At the end of year N-+1 the business has earned $4
million. ABC has paid $0.5 million in profit and risk
charges in arrears for the year and has received a
$1 million experience refund. Company ABC’s annual
statement (blue blank) would report $1.65 million
(66% of [$4 million - $1 million - $0.5 million] up to
g maximum of $13.2 million} on the “Commissions
and expense allowance on reinsurance ceded” line
of the Summary of Operations, and -$1.65 million on
the “Aggregate write-ins for gains and losses in
surplus” line of the Capital and Surplus Account. In
addition, the experience refund would be reported
separately as a miscellaneous income item in a life
insurer’s Summary of Operations and the “Other
Income” segment of the property and casually
insurer’s Underwriting and Investment Exhibit,
Statement of Income.

& B 4. Written agreements,
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A, No reinsurance agreemeni or amendment fo any
agreement may be used to reduce any liability or to
establish any asset in any financial statement filed with
the commission, unless the agreement, amendment or a
letter of intent has been duly executed by both parties no
later than the “as of date” of the financial statement.

B. In the case of a letter of inlenf, a reinsurance
agreement or an amendment fo a reinsurance -agreement
must be executed within a reasonable period of time, not
exceeding ainety € 90 ¥ days from the execution date of
the letter of intent, in order for credit to be granted for
the reinsurance ceded.

C. The reinsurance agreement shall at all times set forth
the names of all parties to the agreement.

D, The reinsurance agreement shall confain provisions
which provide that:

1. The agreement shall constitute the enfire agreement
between the parties with respect to the business being
reinsured thereunder and thal there are no
understandings befween the parfies other than as
expressed in the agreement; and

2. Any change or modification fo the agreement shall
be nuil and void unless made by amendment to the
agreemeni and signed by both parties.

§ 6 5. Existing agreements,

Notwithstanding Swbseetien 44 ¢ 3 A of this regulation,
insurers subject to this regulation may continue to reduce
liabilities or establish assefs in financial statements filed
with the commission for reinsurance ceded under types of
reinsurance agreements described in Sections 2€ and 4 §§
1 C and 3, provided:

A- 1. The agreements were executed and in force
prior to the effective date of this regulation;

B: 2. No new husiness is ceded under the agreements
after the effective date of this regulation;

€ 3. The reduction of the liability or the asset

established for the reinsurance ceded is reduced to
zero (0) at least en & pro-rata basis by December 31,
1392, or suek lnter date approved by the Comrmission
as a result of an featt made by the eceding
insyrer prier to July & 1882 1945 ;

B- 4 The reduction of the liability or the
establishment of the asset was not prohibited by the
commission’s Rules Establishing Standards for Life,
Annuity, and Accident and Sickness Reinsurance
Agreements which were in effect immediately prior to
the effective date of these revised rules, and is
otherwise permissible under ail other applicable
provisions of the laws of this Commonwealth,
particularly the provisions of Title 38.2 of the Code of

Virginia and related rules, regulations and
administrative pronouncements, including actuarial
interpretations or standards adopted by the

commission; and

E- 5 The commission is notified, within ainety ¢ 90 >
days following the effective date of this regulation, of
the existence of such reinsurance agreements and all
corresponding reserve credits taken or assets
_established in the ceding insurer’s 3%+ 1994 Annual
Statement.

§ ¥ 6. Severability.

If any provision in this regulation or the application
thereof to any person or circumstance is held for any
reason to be invalid, the remainder of the provigions in
this regulation shall not be affected thereby,

EXHIBIT 1
Significant Risks Table

PRODUCT OR TYPE OF BUSINESS **RISK CATEGORIES

................................................... abcdef
Health Insurance - other than LTC/LTD* .. + 0 + 000
Health Insurance - LTC/LTD* ... ........ + ¢+ + +0
Immediate Annuities ........................ 0+ 0+ +0
Single Premium Deferred Annuifies ...... 60 +

Flexible Premium Deferred Annuities ....
Guaranteed Interest Contracts .............
Other Annuity Deposit Business ........... 00+
Single Premium Whole Life .............. 0+ +
Traditional Nonparticipating Permanent . ( +

Traditional Nonparticipating Term .......... ¢

Traditional Participating Permanent ..... 0+

Traditional Participating Term .............. ¢ ¢ 00
Adjustable Premium Permanent
Indeterminate Premium Permanent

Universal Life Flexible Premium ........ & +

Universal Life Fixed Premium

N T S N O T SR
=
=
=

=

+
+ o+ o+ o+ o+ o+ o+
+ o+ o+ o+ +
+ o+ o+ o+ F

Universal Life Fixed Premium

(dump-in premiums allowed)
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+ =Significant; §=Insignificant
* LTC = Long Term Care Insurance;
LTD = Lang Term Disability Insurance

**Risk Categories:
(a) Morbidity
(b} Moriality

(c) Lapse. This is the risk that a policy will voluntarily ferminate
prior [0 the recoupment of a statufory surplus strain experienced at
issve of the policy.

(d} Credit Quality (Cl). This is the risk that Invested assefs
supporiing the reirsured business will decrease in valwe. The main
hazards are that assets will default or thai there will be a decrease
in earning power. It excludes markel value declines due to changes
in interest rates.

(e} Reinvestmment (C3). This is the risk that inferest rates will fali
and funds reinvested (coupon paymenis or moneys received upon
assel mafurity or call) will therefore earn less than expected. If
assel durations are less than lability durations, the mismatch will
increase.

(f) Disintermediation (C3). This Is the risk thal interesi rates rise
and policy leans and surrenders increase or maturing contracts do
not renew at anticipated rates of renewal If assef durations are
greater than the liability durations, the mismatch will increase,
Policytiolders will move their funds inte new products offering
higher rates, The company may have fo sell assels at a loss fo
provide for these withdrawals.

EXHIBIT 2

Sample Formiila for Defermining Reserve Interest
Rate Adjustment

(Terms and dala are as defined in the NAIC Annual
Statement blank)

Rate 2(1 4+ CG)

X+Y - I - CG
Where: I is the net nvestment income

CG is realized and unrealized capital gains less reafized
and unrealized capital losses

X is the current year cash and invested ussels plus
investment income due and accrued less borrowed money

Y is the same as X but for the prior year

VAR, Doc. No. RU5-71; Filed October 24, 1994, 12:36 p.m.

L I B I N

Title of Regulation: Standards for Electric Public Utilities
Established by Section 111 of the Energy Policy Act of
1992,

Statutory Authority: § 12.1-13 of the Code of Virginia.
AT RICHMOND, OCTOBER 12, 1994

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. PUES40067

Ex Parte, In re: Consideration

of standards for infegrated
resource planning, investments

in conservation and demand
management, and energy efficiency
in power generation and

supply for electric utilities

ORDER ESTABLISHING COMMISSION
INVESTIGATION

The 102d Congress of the United States adopted the
Energy Policy Act of 1992 (“the Act” or “EPACT”) on
October 24, 1992, This Act adds Paragraphs (7), (8), and
(9) to Section 111 of the Public Utility Regulatory Policies
Act of 1978, 16 US.C. § 2621 ("PURPA”). These new
Sections provide for standards related to integrated
resource planning, investments in conservation and demand
management, and energy efficiency in power generation
and supply for eileciric utilities. Section 111(a), 16 US.C. §
2621(c)(3), further provides that if the Commission adopts
the standard established by subsection (d)(7), the
integrated resource planning standard, or subsection (d)(8),
the investments in conservation and demand management
standard, it must consider the impact that the standard’s
implementation would have on small businesses “engaged
in the design, sale, supply, installation or servicing of
energy conservation, energy efficiency or other demand
side management measures.” Further, the Commission
must implement the standard so as to assure that the
utility’s actions would not provide it with an unfair
competitive advaniage over these small businesses. Section
1H(c), 16 US.C § 2622(b)(2), provides that the
Commission must complete ifs consideration of these
standards not later than three years after the statute’s
enactment, ie., not later than QOctober 24, 1995,

Accordingly, by this Order we initiate an investigation to
consider whether the standards set out in Section 111 of
the Act or any portions thereof should be adopted and to
consider rules, if appropriate, or a Commission policy
regarding integrated resource planning, investments in
conservation and demand management, and energy
efficiency in power generation and supply for electric
utitities. In furtherance of this investigation, we invite
comments and testimony from interested parties on the
standards and related issues set out in Appendix A.
Interested parties may also address any other issues of
concern to them regarding these standards.

Further, we will direct our Staff {o summarize and
evaluate the comments and testimony received herein and
file its analysis thereof, together with any
recommendations, with the Commission. A public hearing
will be convened to take evidence on the
recommendations set forth in the Staff's analysis and on
the testimony received from interested parties. Interested
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parties who plan to participate in the hearing should
prefite testimony. Interested persons who de not intend to
appear at the hearing may file comments with the Clerk
of the Commission regarding the standards, the issues
identified herein, and other issues of concern to them
regarding these standards.

Accordingly, IT IS ORDERED:

(1) That this matter shall be docketed and assigned
Case No. PUEY40067,

(2) That, on or hefore December I, 1994, each
investor-owned electric public wutility and electric
cooperative subject to the Commission’s jurisdiction shall
make a copy of this Order, logether with the appendices
thereto, available for public inspection during regular
business hours at all of its business offices where customer
bills may be paid. These utilities shall likewise make a
copy of the Staff's analysis available for public inspection
when it is filed. The Commission's Document Control
Center shall forthwith make a copy of this Order available
for public review in its office, located on the first floor of
the Tyler Building, 1300 East Main Streef, Richmond,
Virginia, during its regular business hours;

(3) That all investor-owned electric compantes and
electric cooperatives subject to the Commission's
jurisdiction shall on or before December 1, 1994, serve a
copy of this Order, by delivering a copy to the usual place
of business or by depositing a copy in the United States
mail, properly addressed and stamped, to all non-utility
generators who currently provide or have offered to
provide energy or capacify to the utility or cooperatives;

(4) That a public hearing shall be convened on June 12,
1995, at 10:00 a.m., in the Commission’s Courtroom, located
on the second floor of the Tyler Building, 1300 East Main
Streef, Richmond, Virginia, fo receive evidence relevant to
the adoption of the standards for electric utilities and the
issues identified herein;

(5) That, on or befere February 10, 1995, any interested
party who does noif plan to attend the public hearing
scheduled herein but who desires to participate in this

proceeding may file with the Clerk of the Commission an -

original and five (5) copies of comments concerning the
standards for electric utilities and electric cooperatives
and issues identified herein, as well as any other issues of
concern t{o the party regarding the standards under
consideration, All comments shall refer to Case No.
PUES40067 and shall be addressed to William J. Bridge,
Clerk of the Siate Corporation Commission, ¢/o Document
Control Center, P.0. Box 2118, Richmond, Virginia 23216;

(6) That, on or before February 10, 1995, any interested
party who expects to -submit evidence, cross-examine
witnesses or ofherwise participaie in the proceeding as a
Protestant, pursuant to Rule 4:6, shall file an original and
fifteen (15) copies of a Notice of Protest, as provided in
Rute 5:16(a), with the Clerk of the Staie Corporation

Commission, ¢/o Document Control Center, P.O. Box 2118,
Richmond, Virginia 23216, referring to <Case No.
PUE946G067 and shall forthwith serve a copyv of same on
all parties of record. Any corporate entity or governmental
unit that wishes to protest must be represented by legal
counsel as required by Rule 4:83 of the Commission’s Rules
of Practice and Procedure;

(7) That, on or before March 10, 1995, each Protestant
shall file with the Clerk of the Commission an original and
fifteen (15) copies of a Protest conforming to Rule 5:16(h),
and an original and fifteen (15) copies of the testimony
and exhibits that it infends fo present at the hearing
scheduled herein. Said testimeny and exhibits shall address
the standards for electric utilities and issues identified
herein, together with any other issues of concern to the
party regarding these standards. An interested party's
testimony and accompanying exhibits shall refer to Case
No. PUE940067, and each interested party filing testimony
shall serve a copy of his testimony upon all parties of
record by no later than March 10, 1995;

(8} That, on or before April 10, 1995, the Staff shall file
with the Clerk of the Commission an original and fifteen
(15) copies of its prefiled direct testimony in which it
shall set forth ity findings and recommendations and
proposed rules or policy pronouncements, if any. The
Staff’s analysis shall include a summary of the comments
received pursuant to Ordering Paragraph (5) hereof. A
copy of the Staff’s testimony shall be served on all parties
filing testimony herein and upon any person filing
comments requesting a copy of same;

(9) That any person desiring to make a statement at the
public hearing concerning the standards applicable to
electric utilities and the issues identified herein need only
appear in the Commission’s second fioor courtroom at 9:30
am. on the day of the hearing and identify himself or
herself to the Bailiff as a public witness;

(10) That, on or before May 10, 1995, any interested
person filing direct testimony shall file with the Clerk of
the Commission an original and fifteen (15) copies of all
testimony he expects to introduce in rebuttal to all
comments and direct prefiled testimony and exhibits filed
by any interested party and by the Staff. Additional
rebuttal evidence may be presenied hy interested parties
filing testimony, provided it is in response to evidence
which was not prefiled but elicited at the time of the
hearing, and provided further the need for additional
rebuttal evidence is timely addressed by motion during the
hearing and leave to present said evidence is granted.
Interested parties shall serve a copy of their prefiled

rebuftal evidence upon all parties prefiling direct
testimony;
(11) That, on or before January 3, 1995, the

Commission’s Division of Economics and Finance shall
complete publication of the following notice on one
occasion as classified advertising to be published in major
Virginia newspapers of general circulation throughout
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Virginia:

NOTICE TO THE PUBLIC OF THE INVESTIGATION
OF THE STATE CORPORATION COMMISSION
INTO STANDARDS FOR ELECTRIC PUBLIC
UTILITIES ESTABLISHED BY SECTION 11l OF
THE ENERGY POLICY ACT OF 1952
CASE NO. PUES40067

On October 24, 1952, the Energy Policy Act of 1992
was enacted by the United States Congress. Among
the provisions of that Act is a requirement that the
State Corporation Commission (*Commission’)
provide public nofice and conduct a hearing on the
standards set out in Section 111 of the Energy
Policy Act of 1992, governing integrated resource
planning, invesiments in conservation and demand
management, and energy efficlency in power
generation and supply for eleciric utilities, including

investor-owned electric uiilities and electric
cooperatives.
The Commission has initiated the captioned

investigation fo receive evidence regarding the
standards specified in § 111 of the Energy Policy
Act of 1892, as well g5 any appropriate policies or
rules regarding these standards. It has scheduled a
public hearing for June 12, 1995, at 10:00 a.m. in ifs
courtroom located on the second floor of the Tyler
Building, 1300 East Main Street, Richmond, Virginia,
for the purpose of receiving evidence relevant to its
investigation.

Interested persons desiring to participate in the
investigation who do not plan to attend the public
hearing scheduled herein may file on or before
February 10, 1995, with the Clerk of the Commission
an original and five (5) copies of comments
concerning the standards for electric utilities and
electric cooperatives and the issues identified in the
Commission’s Order for Notice and Hearing with the
Clerk of the Commission at the following address:
Williamm J. Bridge, Clerk of the Commission, ¢/o
Docuiment Control Center, P.0. Box 2118, Richmond,
Virginia 23216. All written comments shall refer to
Case No. PUES40067.

On or before February 10, 1895, any interested
party who expects to submit evidence, cross-examine
witnesses or otherwise participate in the proceeding
as a Protestant, pursuant {o Rule 4:6, shall file an
originat and fifteen (15) copies of a Notice of
Protest, as provided in Rule 5:16(a), with the Clerk
of the State Corporation Commission, c¢/o Document
Control Center, P.0O. Box 2118, Richmond, Virginia
23216, referring to Case No. PUES40067 and shall
forthwith serve a copy of same on all parties of
record. Any corporate entity or governmental unit
that wishes to protest must be represented by legal
counsel as required by Rule 4.8 of the Commission’s
Rules of Practice and Procedure,

On or before March 19, 1995, each Protestant shall
file with the Clerk of the Commission an original
and fifteen (15) copies of a Protest conforming to
Rule 3:16(b), and an original and fifteen (15) copies
of the testimony and exhibits that it intends to
present at the hearing scheduied for June 12, 1995
Said testimony and exhibits shall address the
standards and issues identified in the Commigsion's
Order for Notice and Hearing entered in this case
and should refer to Case No. PUE940067. Each
interested party filing testimony shall serve a copy
of his Protest and testimony upon all parties of
record by no later than March 10, 1995.

Any person desiring to make a statement as a
public witness at the public hearing concerning the
standards applicable to electric utilities, the issues
identified in the Commission’s Order for Notice and
Hearing, and other issues of concern to them
regarding these standards need only appear in the
Commission’s second floor courtroom at 9:30 a.m. on
the day of the hearing and identify himself or
herself fo the Bailiff as a public witness.

On or before May 10, 1995, any interested person
filing direct festimony shall file with the Clerk of
the Commission an original and fifteen (15) copies
of all testimony he expects to introduce in rebuttal
to all comments and direct prefiled testimony and
exhibits filed by any interested party and by the
Staff. Additional rebuttal evidence many be
presented by interested parties filing testimony,
provided it is in response to evidence which was not
prefiled but elicited at the time of the hearing, and
provided further the need for additional rebuttal
evidence is timely addressed by motion during the
hearing and leave fo present said evidence is
granted. Interested parties shall serve a copy of
their prefiled rebuttal evidence upon all parties
pretfiling direct festimony.

The Commission’s Order for Notice and Hearing
governs the procedure in this case. This Order also
identtifies the standards specified in the Energy
Policy Act of 1992 under investigation and the issues
which the Commission has directed interesied
parties filing comments or testimony to address. A
copy of this Order may be obtained by writing to
the Clerk of the Commission, ¢/o0 Document Control
Center, P.0. Box 2118, Richmond, Virginia 232186,
and referring to Case No. PUE940067. A copy of
this Order is also available for public review in the
Commission’s Document Controt Center, located on
the first floor of the Tyler Building, 1300 East Main
Street, Richmond, Virginia during its regular
business hours of 8:1% am. te 500 p.m., Monday
through Friday.

Copies of the Commission’s Order for Notice and
Hearing are also available for public review at the
business offices where customers bills may be paid
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of all electric public utilities and eleciric
cooperatives subject to the Comimission’s jurisdiction.
Interested persons should review this Order for the
details of the procedural schedule, issues fo be
addressed in testimony or comments, and
instructions on how to participate in this proceeding.

VIRGINIA STATE CORPORATION COMMISSION
DIVISION OF ECONOMICS AND FINANCE

(12) That the Division of Economics and Finance shall
forthwith send a copy of this Order, together with its
appendices to the Virginia Register for publication; and

(13) That, on or before April 12, 1995, the Division of
Economics and Finance shall file with the Clerk of the
Commission proof of publication.

AN ATTESTED COPY hereof shall be sent by the Clerk
of the Commission to; all eleciric public ufilities subject to
the Commission’s jurisdiction set forth in Appendix B
hereto; all natural gas public utiliies subject to the
Commission’s jurisdiction set forth in Appendix C hereto,
all electric cooperatives subject to the Commission’s
jurisdiction set forth in Appendix D; the parties set out in
Appendix E hereto; and the Commission’s Office of
General Counsel and Divisions of Energy Regulation and
Economics and Finance.

APPENDIX A
PURPA STANDARDS AND RELATED ISSUES
L
INTEGRATED RESOURCE PLANNING STANDARD

(7) Integraied resource planning. Each electric utility
shall employ integrated resource planning. All plans or
filings before a State regulatory authority to meet the
requirements of this paragraph must be updated on a
regular basis, must provide the opportunity for public
participation and comment, and contain a requirement
that the plan be implemented.

16 US.C. § 2621(d) (7).

ISSUES CONCERNING
PLANNING

INTEGRATED RESOURCE

1. Should the Integrated Resource Planning ("IRP”)
standard in Section 111 of the Energy Policy Act of 1992
(“EPACT") be adopted by the Commission? Why or why
not?

2. Should the IRP standard in Section 111 be modified and
adopted hy the Commission? If so, what modifications
should be made?

3. How does the Integrated Resource Planning standard
promote. the PURPA Title 1 objectives of:

.an IRP process

a. the conservation of energy supplied by electric
utilities;

b. optimization of the efficiency of use of facilities
and resources by electric utilities; and

c¢. equitable rates fo electric consumers?

4. What incremental benefits would implementation of
in Virginia provide to utility
ratepayers?

a. What elements or requirements must be contained
in the IRP process to produce these benefits?

b. How could the process be managed in a timely
and efficient manner?

¢. What would be the consequences of not
implementing an IRP process?

5. Would IRP require the Commission to take a more
proactive role in utility resource decisions than it has
traditionally?

a. If so, does this usurp the management
responsibilities of ulility executives?

b. Should reduced utility responsibility be gquantified
in the development of utility rates?

6. Would an increased assumption of what has
traditionally been viewed as management's prerogative
by the Commission be consistent with the
Commission’s statutory responsibilities and limitations?

7. Planning is a managemeni process to minimize
threats and recognize opportunities in an environment
of complex interwoven dynamic systems. Such an
environment dictates that effective planning continue
te evolve to recognize continuous and ever-changing
factors. How can a formal IRP process which implies
or refers to the implementation of a completed final
product be reconciled with this basic planning tenet?

8. Would an IRP process represent increased
regulation which could conflict with a movement

toward increased competition among and between
energy suppliers and substitute energy service
providers?

9. What is an appropriate fime frame for requiring:
(a) the implementation of approved IRP plans;
(b) the full planning period;

{c) the lead tfime needed for the next resource
requirement?

10, Does the requirement of public participation in the
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IRP process require public hearings or can public
participation be achieved through other means?

11. How can the time constrainis imposed by public
participation and comment in a formal review of
integrated resource plans and a requirement that such
plans be implemented be reconciled with the changing
nature of load projections, fuel forecasts, changing
technologies, and the ongoing need for updaied
informaiion?

12. Will the requirement that approved IRP plans be
implemented expose utility consumers and stockholders
to unnecessary forecast uncertainty?

13. Given the uncertainties that are inherent in any
Iong term planning process, do the proposed standards
present barriers and risks that cannot be overcome?

14. For multijurisdictional utilities, would the adeption
of the IRP standards result in the potential for
contradictory requirements Irom the various
jurisdictions or requirements for the implementation of
incompatible IRP plans?

15. Does the definition of “system cost” as reflected in
Section 111 of the EPACT prohibit the use of the
Ratepaver Impact Measure (“RIM)?

16. Does the Section 111 definition of “system cost”
preclude the use of environmental externalities since
externalities cannot be readily gquantified?

17. Is the Section 111 definition of “system cost”
which states “. . . ‘system cost' means all direct and
quantifiable net costs for an energy respurce over its
available life, . . .” in conflict with the definition of
integrated resource planning which requires, among
other things, that “the process [integrated resource
planning] shall take into account . . . other factors of
risk . . .” since projection of costs over the life of a
resource may impose a sighificant element of risk?

18. Does the IRP standard require that the State
Corporation Commission approve electric utility
resource plans?

19, What does it mean to “implement” an integrated
resource plan in the context of the integrated resource
planning standard?

20. Should the definition of “integrated resource
planning” in Section 111 be modified?

21. The definition of “integrated resource planning”
refers to “new” energy resources. What is the
significance of the term “new” in this context?

22, What does the term ‘diversity” mean in the
confext of the definition of integrated resource
planning?

23. What other alternatives, if any, should be included
in the definition of integrated resource planning?

24, What other “factors of risk,” if any, should be
included in the definition of integrated resource
planning?

25. What dees it mean to treat demand and supply
resources on a consistent and integrated basis?

26. What does it mean to ‘“verify energy savings
achieved through energy conservation and efficiency”?

27. What does the term “net cost” mean in the
definition of “system cost”?

28. Is the intent of Section 111 to encourage only
those programs that result in less energy usage
through conservation measures and reduction in
energy demand?

29, Should the terms demand side management and
demand resources exclude programs that result in
overall increases in electricity consumption?

30. What are “load management technigues” in the
context of the definition of demand side management?

31. What is the likely impact of this standard on the
citizens of Virginia?

32. Is the adoption of the Integrated Resource
Planning standard appropriate in an increasingly
competitive electric utility industry?

II.

INVESTMENTS IN CONSERVATION AND DEMAND
MANAGEMENT STANDARD

(8) Investments in conservation and demand
management. The rates allowed (¢ be charged by a
State regulated electric utility shall be such that the
utility's investment in and expenditures for energy
conservation, energy efficiency resources, and other
demand side management measures are at least as
profitable, giving appropriate consideration to income
lost from reduced sales due to investments in and
expenditures for conservation and efficiency, as its
investments in and expenditures for the construction
of new generation, transmission, and distribution
equipment. Such energy conservation, energy
efficiency resources and other demand side
management measures shall be appropriately
monitored and evaluated.

16 US.C. § 2621(d)(8).

ISSUES REGARDING CONSERVATION AND DEMAND
MANAGEMENT
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1. Should the Investments in Conservation and Demand
Management standard be adopted by the Commission?
Why or why not?

2. Should the Investments in Conservation and Demand
Management standard in Section 111 be modified and
adopted by the Commission? If so, whal modifications
should be made?

3. Bow does the Investments in Conservation and
Demand Management standard promote the PURPA
Title I objectives of:

a. the conservation of energy supplied by gas
utilities;

b. optimization of the efficient use of facilities and
resources by eleciric ufilities; and

c. equitable rates to electric consumers?

4. Should the adoption of an equal treatment standard
for conservation and load management (“CLM”)
measures be predicated on a Commission finding that
market barriers are deterring ratepayers from making
cost effective investments in energy conservation?

5. In the absence of market barriers, are the Section
111 standards inappropriate to cost effective end-use
conservation measures?

6. Section 111 of EPACT indicates that the Commission
should consider adopting standards which, among other
things, would require ratemaking treatment that
assures that investments and expenditures in demand
side measures be at least as profitable, giving
consideration to lost revenues, as supply side
initiatives.

a. Would the adoption of such a standard preclude
the use of the “ratepayer impact measure” (“RIM”)
for evaluating CLM programs?

b. Or alternatively, does this provision require the
use of the RIM test since lost revenues must be
considered and such losses are by implication a cost
to the utility?

7. Does the standard requiring that demand-side
management (“DSM”) investmenis and expenditures be
at least as profitable as supply side alternatives
require the approval of a deferral mechanism for
“lost revenues” or are the Commission's existing
ratemaking practices acceptable in that the recovery
of both demand and supply side costs are subject to
regulatory lag?

8 What does the term “profitable” in the Investments
in Conservation and Demand Management standard
mean? What should it mean?

9 Do DSM related ‘“lost revenues” satisfy the
Commission’s traditional test for automatic adjustment
clauses?

a. Specifically, do lost revenues represent a volatile
cost?

b. Is this cost beyond a utility’s control?

¢. Will these costs have a significant impact on the
utility’s financial viability?

d. If the conditions surrounding lost revenues do not
satisfy the Commission’s historic test for automatic
clauses, should the test be modified?

10. What constitutes ‘“appropriate consideration to
income lost from reduced sales due to investments in
and expendifures for conservation and efficiency” in
the context of the invesimenis in conservation and
demand management standard?

11. Are utility funded CLM incentives workable given
the increasingly competitive nature of the eleciric
industry?

12. Doees the term “demand side management” as
defined in Section 11} of the EPACT include refail
wheeling, dispersed energy rfacilifies, on-site generation,
interruptible services, fuei switching, etc.?

13. What is the likely impact of this standard on the
citizens of Virginia?

14. At a minimum, what constitutes appropriate
monitoring and evaluation of CLM measures in the
contexi of Section 111 of the EPACT?

15. Would the Section 111 requirement that .
energy conservation, energy efficiency resources and
other demand side management measures he
appropriately monitored and evaluated” impose a
higher verification standard for CLM measures than
has typically been required in the past?

IHI.

ENERGY EFFICIENCY INVESTMENTS IN FOWER
GENERATION AND SUPPLY STANDARD

(9 Energy efficiency investments in power generation
and supply. The rates charged by any electric utility
shall be such that the ufility is encouraged to make
investments in, and expenditures for, all cost-effective
improvements in the energy efficiency of power
generation, transmission and distribution. In
considering regulatory changes to achieve the
objectives of this paragraph, Sfate regulatory
authorities and nonregulated electric utilities shall
consider the disincentives caused by existing
ratemaking policies, and practices, and consider
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incentives that would encourage better maintenance,
and invesiment in more efficient power generation,
fransmission and disiribution equipment.

16 US.C. § 2621(d) (9.

ISSUES REGARDING ENERGY EFFICIENCY
INVESTMENTS IN POWER GENERATION AND
SUPPLY STANDARD

1. Should the Energy Efficiency Investments in Power
Generation and Supply standard be adopted by the
Commission? Why or why not?

2. Should the Energy Efficiency Investments in Power
Generation and Supply standard in Section 111 be
modified and adopted by the Commission? If so, what
modifications should bhe made?

3. Does the regulatory process in Virginia provide
electric utilities with disincentives for making cost
effective investments or expenditures for
improvemenis in the efficiencies of power generation,
transmission, and distribution?

4. What does it mean to “encourage” a utility to make
invesiments in, and expenditures for, all cost-effective
improvements in the energy efficiency of power
generation, transmission and distribution?

5. What is the likely impact of this standard on the
citizens of Virginia?

consider the impact of IRP standards on small
businesses and {o assure that the adoption of such
standards do not provide utilities with an unfair
competitive advantage?

3. Should certain small gas utilities be considered
small businesses in the context of evaluating the
impact of IRP standards for electric utilities?

4. Are non-utility providers of competing Tfuels
“engaged in the design, sale, supply, installation, or
servicing of energy conservation, energy efficiency, or
other demand side measures”?

5. What constitutes an “unfair competitive advantage”
with respect to the impact of IRP standards on small
businesses?

6. What issues should the Commission consider when
evaluating the impacts of IRP standards on “small
businesses’?

V.

OTHER ISSUES REGARDING AMENDMENTS TO
PURPA

1. Should the same standards be applied o each
electric ufility in the state?

2. Are the Section 111 standards consistent with other
objectives and policies of this Commission?

v. _ APPENDIX B

SMALL BUSINESS IMPACT FINDING Electric Companies in Virginia
(3y I a State regulatory authority implemenis a
standard established by subsection (d){(7) or (8), such
authority shall—

Appalachian Power Company

Mr. Joseph H. Vipperman, President
Post Office Box 2021

Roanoke, VA 24(22-212]

(A) consider the impact that implementation of such
standard would have on small businesses engaged in
the design, sale, supply, installation or servicing of
energy conservation, energy efficiency or other
demand side management measures, and

Delmarva Power & Light Company

Mr. R. Erik Hansen

General Manager-Pricing and Regulation
800 King Street

Post Office Box 231

(B) implement such standard so as to assure that Wilmington, Delaware 19899
utility actions would not provide such utilities with
unfair competitive advantages over such small
businesses,

Kentucky Utilities Company
Mr. Robert M. Hewett

Vice President, Rates

Budget & Financial Forecasts
One Quality Street

Lexingfon, Kentucky 40507

16 U.S.C. § 2621{c)(3).

ISSUES REGARDING SMALL BUSINESS
FINDING

IMPACT

The Potomac Edison Company
Mr. James D. Latimer, President
Downsville Pike

Hagerstown, Maryland 21740

1. What constitutes a “small business” as envisioned

by Section 111 of EPACT?

2. What is the Commission’s statutory authority to
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Virginia Electric and Power Company
Mr. Edgar M. Roach, Jr.

Vice President-Reguiation

Box 26666

Richmond, VA 23261

APPENDIX C

Gas Companies in Virginia

Commonwealth Gas Services, Inc,
Mr. Thomas E. Harris, President
800 Moorefield Park Drive

P.O. Box 35800

Richmond, Virginia 23236-3659

Commonwealth Public Service Corp.
Mr. R. E. Painter, Manager

P.O. Box 589

Bluefield, West Virginia 24701

Roanoke Gas Company

Mr. Frank A. Farmer, Jr., President
P.0. Box 13007

Roanoke, Virginia 24011

Shenandoah Gas Company

Mr. Kenneth G. Behrens, General Manager
P.0. Box 2400

Winchester, Virginia 22601

Southwestern Virginia Gas Company
Mr. Allan McClain, President

P.0. Drawer 5391

Martinsville, Virginia 24115

United Cities Gas Company

Mr. Gene Koonce, President & General Manager
5300 Maryland Way

Brentwood, Tennessee 37027

Virginia Natural Gas

Mr. William A. Fox

President & CEO

5100 East Virginia Beach Blvd.
Norfolk, Virginia 23502

Virginia Gas Distribution Company
Mr. Michael L. Edwards, President
120 South Court Street

Abingdon, Virginia 24210

Washington Gas Light Company
Mr. Jeremiah K. Hughitl, President
1100 H. Sireet, N.W.

Washington, D.C. 20005

APPENDIX D

Electric Cooperatives in Virginia

A&N Electric Cooperative
Mr. Vernon N. Brinkley
Executive Vice President
P.G. Box 1128

Parksley, Virginia 23421

B-A-R-C Electric Cooperative
Mr. Hugh M, Landes
General Manager

P.O. Box 264

Millboro, Virginia 24460-0264

Central Virginia Electric Cooperative
Mr. Howard L. Scarboro

General Manager

P.0. Box 247

Lovingston, Virginia 22949

Community Electric Cooperative
Mr. J. M. Reynolds

General Manager

Post Office Box 267

Windsor, Virginia 23487

Craig-Botetourt Eleciric Cooperative
Mr, Gerald H. Groseclose

General Manager

Post Office Box 265

New Castle, VA 24127

Mecklenburg Electric Cooperative
Mr. John Bowman

General Manager

P.O. Box 2451

Chase City, Virginia 23924-2451

Northern Neck Electric Cooperative
Mr. Charles R. Rice, Jr.

General Manager

Post Office Box 288

Warsaw, Virginia 22572-0288

Northern Virginia Electric Cooperative
Mr. Stanley C. Feuerberg

General Manager

Post Office Box 2710

Manassas, VA 22110

Powell Valley Electric Cooperative
Mr. Randell W. Meyers

General Manager

Post Office Box 308

Church Street

Jonesville, VA 24263

Prince George Electric Cooperative
Mr. Gene G. Carr

General Manager

Post Office Box 168

Waverly, VA 23830
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Rappahannock Electric Cooperative
Mr. Cecil E. Viverette, Jr.
President

Post Office Box 7388
Fredericksburg, VA 22404-7388

Shenandoah Valley Electric Cooperative
Mr. C. D, Wine

Executive Vice President

Post Office Box 236

Route 257

Mt. Crawford, VA 22841-0236

Southside Electric Cooperative
Mr. John C. Anderson
Executive Vice President
Post Office Box 7

Crewe, VA 23930

PARTIES

Allied-Signal, Inc.

Edward R. Pruitt

P.0, Box 2006R

Morristown, New Jersey 07960

American Lung Association of Virginia
Stephen M. Ayres, M.D.

P.O. Box 7066

Richmond, Virginia 23221-0065

Anheuser-Busch Companies, Ingc,
Gary Foster

One Busch Place

St. Louis, Missouri 63118

Apartment & Office Building Association
Frann G. Francis, Esquire

1050 17th Street, N.W., Suite 300
Washington, D.C. 20036

Appomatiox Cogeneration, Ltd.
Hopewell Cogeneration, L.P.

Wythe Park Power
Enron-Richmond Power Corporation
Cogentrix of Virginia Leasing

Mark J. La Fratta, Esquire
McGuire, Woods, Battle & Boothe
One James Center

Richmond, Virginia 23219-403¢

Browning-Ferris Gas Services
Philip F. Abraham

P.0. Box 788

Richmond, Virginia 23206

CRSS Capital, Inc.
Timothy R. Dunne, Esquire

“0 PO, Box 22477

APPENDIX E

Houston, Texas 77227-2427

Celanese Fibers, Inc.
Robert Gribben
Narrows, Virginia 24124

Chesapeake-Westvaco Corporation
Virginia Hydro Power Association
Chesapeake Paper Products Company
¢/o Edward L. Flippen, Esquire
Mays & Valentine

P.0. Box 1122

Richmeond, Virginia 23208-1122

City of Richmond

David B. Kearney, Esquire
800 East Broad Street
Suite 300

Richmond, Virginia 23219

Cogentrix, Inc.

T. Randolph Perkins, Esquire
9405 Arrow Point Boulevard
Charlotte, North Carolina 28217

Corning Glass Works

Hooker W. Horton, Purchasing Manager - Energy
HP-ME-1-10

Corning, New York 14831

Dan River Mills

K. W, Parrish, Director of Engineering and Ultilities
P.0. Box 261

Danville, Virginia 24523

Department of Energy

Lawrence A. Gollomp

Asgistant General Counsel for Regulatory Interventions and
Power Marketing

1000 Independence Avenue, S.W., Room 6D-(:33

Washington, D.C. 20585

Department of Environmental Quality
Peter W. Schmidf, Director

629 East Main Street

Richmond, Virginia 23219

Du Pont/Conoco

Steven A, Huhman
Coordinator-Regulatory Affairs
CcHi002

P.0O. Box 2197

Houston, Texas 77252

Electric Generation Association
Margaret A. Welsh

2715 M Street, NW.

Suite 150

Washington, D.C. 20007

Fairfax County Board of Supervisors
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Dennis R. Bates, Esquire
1200 Government Center Parkway, Suite 549
Fairfax, Virginia 22035

Ford Motor Company

F.C. Corley, P.E.,

Energy Efficiency and Supply Department
15201 Century Drive, Suite 602 CPN
Dearborn, Michigan 48120

Owens-Brockway Glass Container, Inc.
John Wesolowski

One Seagate

Toledo, Ohio 43604

Griffin Pipe Products Co.

John Keenan

Director - Purchasing and Traffic
1400 Opus Place, Suite 700
Downers Grove, [llinois 60315-3700

Hershey Foods

Don A. Hornung, Energy Affairs Officer
19 East Chocolate Avenue

Hershey, Pennsylvania 17033-0819

Home Builders Association of Virginia
Eric M. Page, Esquire

316 West Broad Street

Richmond, Virginia 23220

ICI Americas, Inc.

Rod Davies, Energy Specialist
Corporate Purchasing

Delaware Corporate Center One
Wilmington, Delaware 18897

Intermet Corporation

L. E. Glass

Corporate Energy Department
P.0. Box 6200

Lynchburg, Virginia 24505

International Business Machines Corporation
David M. Karle, Advisory Engineer

9500 Godwin Drive

Manassas, Virginia 22110

Lion, Kenworth E., Esquire
Jackson, Pickus & Associates, P.C.
906 West Broad Street

Richmond, Virginia 23220

Metro Machine Corporation
Charles Garland

Imperial Docks

P.0. Box 1860

Norfolk, Virginia 23501

Nabisco Brands, Inc.
Henry Riewerts

100 DeForest Avenue
P.O. Box 1911
East Hanover, New Jersey 07936

National Independent Energy Producers
c¢/o Karen A. Tomcala, Esquire

l.atham & Watkins

1001 Pennsylvania Avenue, N.W,, Suite 1300
Washington, D.C. 20004-2505

Natural Resources Defense Council
Daniel Lashof

1350 New York Avenue, NW.
Washington, D.C. 20005

Office of the Attorney General
Division of Consumer Counsel
Edward L. Petrini, Esquire

101 North 8th Street, 6th Floor
Richmond, Virginia 23219

0Old Dominion Committee for Fair Utility Rates
Virginia Committee for Fair Utility Rates

Bear Island Paper Company

Virginia Industrial Gas Users Association

Louis R. Monacell, Esquire

1200 Mutual Building

909 East Main Street

Richmond, Virginia 23219-3095

0ld Dominion Eleciric Cooperative
John Edwards

President and Chief Executive Officer
4201 Dominion Boulevard, Suite 300
Glen Allen, Virginia 23060

Peat Energy, Inc.

Wayne S. Leary

1006 Albemarle Court

New Bern, North Carolina 28562-2502

Philip Morris USA

Frederick H. Ritts, Esquire

1025 Thomas Jefferson Street, N.W.
Washington, D.C 20007

Piedmont Environmental Council
28-C Main Street

P.0. Box 460

Warrenton, Virginia 22186

Planiation House

J. B. Halj, Jr.

1108 East Main Street, Suite 700
Richmond, Virginia 23219

Reynolds Metals Company
Kenneth A, Berry, Esquire
Law Department, EX0-21
P.0. Box 27003

Richmond, Virginia 23261
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Rock-Tenn Company

Al Smith

P.G. Box 4098
Norcorss, Georgia 30091

Rural Virginia, Inc.

Richard D, Cagan, Registered Agent
P.O. Box 9081

Petersburg, Virginia 23906

Seakay FElecirical Conservation
David T. Byrnes, Vice President
2700 South Quincy Street

Suite 530

Arlington, Virginia 22206

SEI1 Birchwood, Inc.
Douglas L. Miller, Esquire
600 Peachiree Sireef, N.E.
Suite 5200

Atlanta, Georgia 30308-2216

Sierra Club-Virginia Chapter
Willlam B. Grant, Chair,
Subcommittee

803 Maribank Drive

Yorktown, Virginia 23692-4353

Energy Conservation

Southern Environmental Law Center
Oliver A, Pollard, III, Esquire
Feffrey M. Gleason, Esquire

201 West Main Street, Suite 14
Charlottesville, Virginia 22902

Sycom Enterprise

S. Lynne Sufcliffe

7475 Wisconsin Avenue, 6th Floor
Bethesda, Maryland 20814

Transphase Systems, Inc.

Douglas A. Ames, President

8000 Midlantic Drive, Suite 201 South
Mt, Laurel, New Jersey (8054-5080

Union Camp Corporation

Edward C. Minor, Associate General Counsef
Route 58 East

Franklin, Virginia 23851-0178

Virginia Association of Non-Utility Power Producers
Attention: August Wallmeyer, Executive Director
700 East Franklin Street, Suite 701

Richmond, Virginia 23219

Virginia Citizens Consumer Council
Jean Ann Fox, President

114 Coachman Drive

Yorktown, Virginia 23693

Virginia Cogen

: -, David C. Pace

P.0O. Box 34652
Richmond, Virginia 23234

Virginia-Maryland-Delaware Association
Charles C. Jones, Jr., Executive Vice President
4201 Dominion Boulevard, Suite 200

Glen Allen, Virginia 23060

Virginia Citizen Action
1531 West Main Street, 2nd Floor
Richmeond, Virginia 23220

Virginia Cooperative Extension Service

VPI and State Universify

Lori Marsh, Assistant Professor and Exfension Agricultural
Engineer

Blacksburg, Virginia 24061-0512

Virginia Council Trout Unlimited
DuBose Egleston, Jr., Chairman
P.O. Box 838

Waynesboro, Virginia 22980

Virginia Wildlife Federation
Neal D. Emerald

5915 Grisby House Court
Cenireville, Virginia 22020

Westvaco Corporation
c/o John J. Carrara, Esquire

299 Park Avenue
New York, New York 10171

VA.R. Doc. No. R95-72; Filed October 20, 1394, 2:38% p.m.

FINAL ORDERS
STATE CORPORATION COMMISSION

Title of Regulation: Telephone Regulatory Methods.

Statutory Authority: § 56-235.5 of the Code of Virginia.
Effective Date: January 1, 1995.

AT RICHMOND, OCTOBER 18, 1594
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION

CASE NO. PUCY30036

Ex Parfe: In the matter of
investigating telephone

regulatory methods pursuant
to Virginia Code § 56-235.3, etc.
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FINAL ORDER
I.

PROCEDURAL HISTORY

This investigation was initiated pursuant to Virginia Code
§ 56-235.5 by the Commission’s Order for Notice and
Hearing dated December 22, 1993, which immediately
followed the conclusion of the Commission’'s evaluation of
the Experimental Plan for Alternative Regulation of
Virginia Telephone Companies in Case No. PUC920029
{Final Order dated December 17, 1993). That case resulted
in the implementation of a modified version of the
Experimental Plan, referred to therein as the Modified
Plan.

The notice in the current case regquired persons to
advise the Commission no later than January 20, 1994, if
they wished fo participate in the hearing and required
such participants to file testimony and supporting exhibifs
on or before February 1, 1984, The filing date was
subseqguently changed to February 8, 1994. By that date,
testimony and supporting exhibiis were received from the
Division of Consumer Counsel, Office of the Attorney
General (“Atltorney General”); Bell Aflantic-Virginia, Inc.,
(“Bell Atlantic - VA™); GTE South, Inc. and Contel of
Virginia, Inc., d/b/a GTE Virginia (‘'GTE"”); United
Telephone-Southeast and Central Telephone Company of
Virginia (“United/Centel”); AT&T Communications of
Virginia, Inc.; MCI Telecommunications Corporation of
Virginia; the Department of Defense and all other federal
execittive agencies; the American Association of Retired
Persons; the Virginia Citizens Consumer Council; and the
Virginia Cable Televigsion Association, Cox Cable Hampton
Roads, Inc., Continental Cablevision of Virginia, Inc,
Adelphia Cable Communications, and Media General Cable
of Fairfax County.

On March 15, 1994, the participants filed rebuttal
testimony to the initial testimony. The Commission’s Staff
(*‘Staff”) filed its testimony and exhibits on April 5, 1594,
and on April 20, 1894, the other participants filed
testimony and exhibits replying to the Staff testimony
and/or te the rebuttal testimony. Those persons not
formally parficipating in the hearing were allowed to file
comments by April 20, 1994

The hearing commenced April 27, 1994, and concluded
on May 5, 1994, Post-hearing briefs were submitied by all
participanis on June 10, 1894.1

IL.
BACKGROUND

In 1993, the Virginia General Assembly enacted Virginia
Code § 56-235.5, “Telephone regulatory alternatives.” This
statute is significant because it provides the Commission
with broad authority to tailor regulation as needed to
respond to competition and change in the Virginia

telecommunications industry.

The enactment of § 56-235.5 came near the end of our
Experimenial Plan for alternative telephone regulation,
which began January 1, 1989, pursuant to our December
15, 1988, Final Order in Case No. PUCS80035, 1988 SCC
Ann. Rept. 249. As mentioned above, we completed our
evaluation of that aliernative regulation experiment in late
1993 in Case No. PUC920029 and implemented the
Modified Plan. In that December 17, 1993, Final Order, we
discussed at length the rapid changes occurring in the
telecommunications industry and how important it is for
regulatory mechanisms to keep pace with and encourage
those changes that have positive impacts on consumers
and telecommunications companies. As discussed in that
Final Order, the Experimental Plan resulted in reduced
rates, promoted rate stability, helped the local exchange
companies (“LECs”) adapt to emerging competition, and
encouraged the LECs to invest in the Virginia
telecommunications infrastructure.

For example, prior to the hearing in this case, Bell
Aflantic - VA expanded some of its local calling areas, and
some additional expansions are currently under way. Lost
revenues resulting from these expansions, along with the
elimination of local exchange mileage charges, could, by
the company’s estimate, exceed $23 million per vyear.
Additionally, Bell Aflantic VA plans to deploy a
state-of-the-art, interactive video distance learning network
to link public schools and state-supported colleges
throughout its Virginia service territory. Bell Atlantic - VA
has created a special fund to help schools pay for the
classroom equipment needed for the network and plans to
contribute $7 million to the fund. Other Virginia LECs are
also forging ahead with forward-looking infrastructure
investments to position the Commonwealth for the
emerging “Information Age.”

As we stated in our Final Order in Case No. PUCH20029,
however, “[wlhile the [Experimental] Plan has met the
needs of telecommunications regulation to the present, the
new day dawning in this industry warrants consideration of
other possible responses in the future.” Though the
Modified Plan we implemented in that Order as an
interim regulatory solution appears to be working well, we
believe that we must fashion a more long-term solution
which will, among other things, recognize the differences
among Virginia LECs, which the Modified Plan does not,
and adapt to growing competition and change in the
telecommunications industry,

II1.

PLANS ADOPTED

In this proceeding, each of the LECs has proposed a
regulatory plan of its own. Both Bell Atlantic - VA and
United/Centel proposed price indexing plans, while GTE
proposed an earnings regulation plan based upon the
Modified Plan. We believe that it is permissible, and
appropriate, for LECs to be regulated under
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individually-tailored regulatory plans. Indeed, Virginia Code
§ 56-235.5B envisions such an approach, stating in part:

Alternatives may differ among telephone companies
and may include, but are not limited to, the use of
price regulation, ranges of authorized returns,
categories of services, price indeXing other
alternative forms of regulation.

or

We have a history and comfort level with earnings-based
regulation, but we believe that regulation based on pricing
constraints, while new, has features that will facilitate LEC
adaptation to emerging competitive markets. LECs faced
with competitive pressures must be able fo respond
guickly and be innovative. Removal of traditional
cost-based regulation eliminates the need for justifying
prices based on costs. A price indexing plan recognizes the
effects of inflation on both consumers and businesses and
enables the LEC fo regain some of the loss of purchasing
power.

We have reviewed each of the proposed plans in detail.
Meodifications were required for each to ensure that the
public interest will continue to be protected. We should
note here that Bell Atlantic - VA made changes, as a
means of compromise, fo ifs proposed plan during the
course of these proceedings, and we have adopted many
of those modifications herein, as well as others of our
own, Each of the plans (Attachments 2-5), with
Commission modifications, are described below, and we
adopt them herein. If the companies should decide to
adopt these plans, they will become effective on January
1, 1985, The current Modified Plan will be changed
slightly and renamed the Earnings Incentive Plan. Upon
Commission approval, the Earnings Incentive Plan will be
available as an aliernative for any LEC at any time, ag
will, of course, traditional rate-of-return regulation under §
56-235.2 of the Code of Virginia.

We have decided that the service category definitions
must be the same for all plans. The telecommunications
services of each LEC will be classified into three
categories called Basic Local Exchange Telephone Services
(“BLETS”}, Discretionary Services, and Competitive
Services. We adopt for all plans the following definitions
for these service categories:

1. “Competitive Services” are, pursuant to § 56-235.5F
of the Code of Virginia, telecommunications services
for which competition or the potential for competition
in the marketplace is or can be an effective regulator
of the price of those services as determined by the
Commission.

2. “Discretionary Services” are telecommunications
services which are optional, nonessential enhancemenis
to BLETS, which may or may not be provided by
suppliers other than [the LEC], but which do not
conform to the definition of Competitive services,

3. “Basic Local

Exchange Telephone Services”

("BLETS”) are telecommunications services which are
not Competitive or Discretionary and, due to their
nature or legal/regulatory restrainis, only [the LEC]
can provide, and other services the Commission
determines to be BLETS.

The Commission's authority to define BLETS is
established by Virginia Code § 56-235.5B. The first
criterion for an alternative regulatory plan found in that
section requires that we protect the affordability of such
service, Va. Code § 56-235.5B¢). In the Comimission’s
opinion, the evidence establishes that at current rate
levels, those services that are classified as BLETS on the
attached Market Classifications of LEC Services (Appendix
A to the attached plans) are affordable. For instance,
rates for the LECs participating in the Experimental Plan
and the Modified Plan were last increased pursuant to
rate cases in 1983, 1984, and 1985. Since then, BLETS
rates have only decreased. If adjusted for inflation, the
decreases since 1983 are even more significant.
Meanwhile, the penetration rate of Virginia households
with telephone service has risen. It stands today near
949,. Given these indicators, we do not believe that rate
cases are necessary to determine affordability.

For Bell Atlantic - VA and United/Centel, the existing
affordability of BLETS can be protected in the future by
the Staff’s menitoring of LEC financial, economic, and
accounting information; by a temporary moratorium on
rate increases as specified by the plans; by limiting future
increases for those LECs choosing a price indexing plan to
no more than one half the rate of inflation; and by
expanding the Virginia Universal Service Plan {(“VUSP™).

The Staff’'s monitoring of LEC financial, economic, and
accounting information and the expansion of the VUSP will
also apply to GTE’s Plan and the Earnings Incentive Plan.
These earnings-based plans also protect affordability by
imputing Competitive services ‘“above the line” if a rate
increase is sought,

As further assurance of rate affordability, before
entering their price indexing plans, we find that both Bell
Atlantic VA and United/Centel must make price
reductions to benefit customers. Bell Atlantic - VA and
United/Centel must eliminate their charges for Touch Tone
service, and all subscriber lines shall be equipped to
accommodate both Touch Tone and rotary dialing, thereby
treating Touch Tone and rotary dialing the same in every
respect, which includes eliminating the charge, if any,
incurred by customers fo switch from rotary dialing to
Touch Tone.

Bell Atlantic - VA and United/Centel will each have a
separate BLETS rate increase moratorium (though
revenue-neutral changes will be allowed upon Commission
approval), as discussed hbelow. Bell Atlantic VAa's
moratorium  will extend until the year 2001 and
United/Centel's will extend until the year 1998, This ability
to begin indexing at different times is the most significant
difference hetween the two price indexing plans. Each of
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the companies has different operating -characteristics,
demographics, and customer makeup, which leads us to
conclude that it is acceptable for United/Centel to begin
its indexing of BLETS rates three years before Bell
Atlantic - VA.

For those services the Commission has classified as
Discretionary, rate increases will be permitied for both
Bell Atlantic - VA and United/Centel effective -January 1,
1995, but such increases may not exceed certain
limitations as described in each plan.

Revenue-neutral rate restructuring will be permitted for
BLETS and Discretionary services only with prior
Commission approval. In any such filing, the LEC must
demonsirate that the public interest is protected and that
BLETS prices will remain affordable.

For any revenue-neutral restructuring, as well as for any
BLETS price increagse described above, the notification
provisions of Virginia Code §§ 56-237.1 shall apply, and if
a protest or objection to a restructuring or BLETS price
increase is filed hy twenly or more customers, the
Commission shall, upon reasonable notice, conduct a public
hearing concerning the lawfulness of the restructuring or
price increase, under the criteria of Virginia Cede §
56-235.5.

Recommendations were made in this case to extend the
reach of the Virginia Universal Service Plan (“VUSP"),
which allows certain low-income consumers {(currently only

Medicaid recipients) to obtain telephone service at
reduced installation charges and at lower monthly rates
than other consumers. We agree with (these

recommendations and hereby direct the LECs to expand
the VUSP to include food stamp recipienis, and we direct
the LECs and the Staff to explore the feasibility of
expanding VUSP eligibility to other low-income Virginians.
This measure will further ensure that the affordability
requirement found in Virginia Code § 56-235.5B is being
met, In addition, to ensure that customers are aware of all
available monthly local service option plans, including
lower-priced options to premium flat rate service, we
direct the LECs to work with the Staff to develop and
implement the best method of disseminating this
information. We are concerned that many customers may
not be aware that lower-priced options are available.

The second criterion of § 56-235.5B, ‘Teasonably
assurfing] the continuation of quality local exchange
telephone service,” must also be satisfied by all plans. We
believe that such assurance will not be a problem, since
all of the plans require the LECs to conform to the
Commission’s Rules Governing Service Standards adopted
in Case No, PUC930009 on June 10, 1993, 1993 S.C.C. Ann.
Rpt. 221. Although nothing in the record indicates that
service quality should be- expected to diminish under any
of the proposed plans, the Commission will continue to
monitor this important area to ensure that no alternative
regulatory plan results in diminished service quality. While
recognizing that regulatory flexibility is a fundamental

objective of incentive regulation, we cannmot aliow it to
supersede the importance of good service.

The third statutory criterion can be met and assured by
the various safeguards we are adopiing in this case. That
criterion requires that a plan "noi unreasonably prejudice
or disadvantage any class of telephone company customers
or other providers of competitive services,” Based upon
the record, we find that the safeguards contained in
Paragraph 12 of both the Bell Atlantic - VA Plan and the
United/Centel Plan will satisfy this criterion. As discussed
below, these safeguards include unbundling, imputation,
and attribution. Also, comprehensive incremental cost
studies will assure that Competitive services receive no
cost subsidy from noncompetitive services. We do not
believe that any unreasonable prejudice or disadvaniage to
customers or competitors has occurred under the
Experimental Plan or Modified Plan. Thus, the Modified
Plan’s safeguards, as altered herein, including unbundling
and atiribution (Paragraph 6), financial reporting
(Paragraph 10), and cost allocations (Paragraph 15), are
being carried forward to the GTE Plan and the Earnings
Incentive Plan, and we find that they satisfy this criterion.
As a final safeguard, Virginia Code § 56-235.5(D) will
allow us to alter, amend, or revoke any plan in instances
in which unreasonable prejudice or disadvantage is
demonstrated.

The final requirement of § 56-235.5B that the plans be
in the public interest is satisfied by reason of meeting the
first three criteria and because they offer the LECs
incentives for new investments, for offering new services,
for efficiencies, and for cost cutting. Moreover, the plans
benefit the public interest by providing the LECs the
flexibility they need to respond to the increasingly
competitive telecomrmunications market in a manner
similar to that of their unencumbered competitors.

We are confident that the four criteria discussed herein
will continue to he met. If any problems do arise, the
Commission will issue notice and convene a hearing
pursuant to subsection D of § 56-235.5 to determine if any
alternative plan is {failing to meet legal requirements or
expectations. The LECs will be under a strict obligation to
continue to satisfy all of the criteria required by both the
statute and by their alternative plans or risk being
required to operate under a more restrictive regulatory
structure. The Staff is directed to monitor ciosely the
LECs and may move to amend or revoke a LEC's plan if
the Staff determines that such action is necessary. Similar
precautions were faken in the 1980's, and still exist,
regarding the treatment of certificated interLATA,
interexchange carriers. In 1984, when we changed our
regulatory approach regarding inferexchange carriers,
competition among them was in ity infancy. We monitored
the evolving markeiplace and retained the ability to
reregulate if AT&T's market power had begun suppressing
competition. We are facing a similar situation today with
the LECs, and as was true regarding the inierexchange
carriers, we believe that, over time, it will become evident
that adopting alternative forms of regulation for the LECs
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is the appropriate decision for us to make at this time.

GTE seeks to continue under the Modified Plan, with
certain aflterations. We agree with some of the
recommended changes proposed by GTE and others, will
alter the Modified Plan accordingly, and, as mentioned
above, will henceforth refer {0 the altered Modified Plan
as the Earnings Incenfive Plan,

We agree with GTE that the authorized return on equity
should be calculated annually by formula rather than by
the tahle currently incorporated in the Modified Plan. A
formula to accomplish this proposal was provided by the
Staff in its brief, and we have incorporated similar
language in the GTE and Earnings Incentive plans.
However, we have added language to prevent the formula
from producing a negative risk premium, because such a
resuli i$ not consistent with sound financial principles. We
alsc agree that the range for return on equity should be
expanded, but only to 300 basis points, not 400 basis points
as proposed by GTE.

In establishing the return on equity index in the
Modified Plan, we used as a starting point a 2.5-4.5
percent risk premium range appticable to a yield on
30-year Treasuries of approximaiely 10 percent, To
accomplish a 300 basis point range, we will widen the risk
premium range to 2-5 percent and will adjust it annually
to reflect current market conditions. We will continue to
apply the concept of an inverse relationship between the
Treasury vield and the risk premium. We will apply a 50
basis point change in the risk premium for each one
percentage point change in the Treasury yield in the
opposite direction. We will also continue te base the
Treasury yield calculation on an average of the 30-year
Treasury constant maturity bond yields for the months of
September, October, and November. As in the Modified
Plan, the allowed return-on-equity range will also be used
to evaluate earnings if a company requesis a rate increase
while remaining in the GTE or Earnings Incentive plans.

The Staff proposed an adjustment to the allowed equily
return range for companies Wwith equity ratios outside a
range of 50-60 percent. This adjustment would lower the
allowed return for companies with equity ratios above this
range, and vice versa, in recognition of the link between
financial risk and the required return on equity. We will
not adopt the Staff’s adjustment at this time. However, if
GTE's financial risk (or that of any LEC participating in
the Earnings Incentive Plan) changes significantly, we will
revisit an appropriate range for its allowed equity return.

For the GTE and Earnings Incentive plans, we also must
resolve the issue of whether o change to a hypothetical
capital structure, or to ctherwise adjust the capitalization
ratios, to reflect a lower level of common equity. We
choose 1o continue using the LECs 13-month average
ratemaking capital structure. Although we recognize that
the LECs are not completely independent of their parent
companies with respect to capital structure decisions, we

.., believe the return on equity we are adopting for the

Earnings Incentive and GTE plans is consistent with the
risk displayed by LECs' actual capitalization ratios. As we
noted in our decision in Case No. PUC%20028, the
telecommunications industry has deviated far from what
was once a fraditional monopoly, and our decision on the
cost of capital appropriately reflects that change. However,
as in our decision to reject Staff’s proposed adjustment for
financial risk, changes in the capital structure of any
company participating in the GTE or Earnings Incentive
plans may be revisited if the balance betwesn the capital
structure and the allowed return on equity becomes
skewed in the future.

GTE’s remaining proposals are not adopted. We have
expanded its authorized return-on-equity range and see no
reason to implement a sharing mechanism for earnings
below or above that range. Also, GTE has requested the
authority o seek rate increases to noncompetitive services
without imputing compefitive revenues, costs, and rate base
“above the line.” For the GTE Plan and the Earnings
Incentive Plan, we will retain the existing imputation and
other rate increase requirements of the Modified Plan.
Nor will we alter the requirement to impute to
noncompetitive  services an amount equab to 259 of
Yellow Pages’ advertising income available for common
equity.

Ag altered above, the GTE Plan and the Modified Pian
(now the Earnings Incentive Plan) are currently identical.
GTE may operate under its Plan commencing January 1,
1995, and the Earnings Incentive Plan will be available for
the remaining LECs if they choose it prior to Januvary 1,
1995, or pursuant to § 56-235.5C, or, upon Commission
approval, if their own plan is revoked under Virginia Code
§ 56-235.5D, However, the two plans need not remain
identical. The GTE Plan and the Earnings Incentive Plan
are free to evolve in different directions, in accordance
with § 56-235.5B.

Regardless of the specific company involved, or the
particular alternative regulatory plan in effect, we will

require ongoing financial, economic, and accounting
monitoring. For the GTE and Earnings Incentive plans, the
requirements will remain the same as those in  the

Modified Plan, except for the addition to Paragraph 10
requiring the filing of the FCC/SCC Form M, the FCC
Automated Reporting Management Informaiion System
Report 43-02, the SEC Form 10-K, and the annual reporis.
For the price indexing plans (the Bell Atlantic - VA and
United/Centel plans), the following must be filed with the
Commission: (1} SEC Form 10-K for both the parent
holding company and the LEC; (2) FCC/SCC Form M and
the FCC Autornated Reporting Management Information
System  Report 43-02 (to be filed only with the
Commission’s Division of Public Utility Accounting); (3)
the annual reports to stockholders for both the parent
holding company and, if available, the LEC; (4) a Virginia
company, per books, rate-of-return statement that provides
financial data on a total-Virginia, totalservice basis, and
on a Virginia-infrastate, total-service basis; (5) a 13-month
average rate base statement; (6) a 13-month average
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capital structure statement; (7) on a proprietary basis, a
quarterly schedule reporting units and revenue for
Competitive services (to be filed only with the Division of
Economics and Finance); and (8) an annual price list for
Competitive services, excluding Yellow Pages (to be filed
only with the Divisions of Communications and Economics
and Finance)., The rate-of-refurn, capital structure, and
rate base statements must be filed quarterly for the first
two years of the plans, and annually thereafter,
Rate-of-return statements that inciude a cash working
capital allowance as part of rate base must include a
comprehensive leadtag study to support if, including a
balance sheet analysis,

Furthermore, all plans will include a requirement that
the LEC will file, at the Staff's request, other information
with respect to any services or practices of the company
that may be required of public service companies under
current Virginia law, or any amendments thereto. Any
LEC that fails to provide, timely and accurately, required
information will be subject to a Rule to Show Cause
hearing.

Naturally, all companies will continue to be subject to
Chapters 3, 4, and 5 of Virginia Code Title 56 as well.

Iv.
SAFEGUARDS

In order fo satisfy Virginia Code § 56-235.5H, to protect
consumers and competitive markets, and to ensure that
monopoly services do not subsidize competitive ones, we
adopt the safeguards set out below,

One key safeguard for both customers and competifors
that must be included in all plans adopted is the
unbundling and tariffing of noncompetitive components of
Competitive services. This concept is already incorporated
in the Modified Plan, but it will be strengthened as
suggested in the Staff post-hearing brief.

Prices of LECs individual Competitive services must

recover at least their incremental costs and, if
noncompetitive services are a component of the
Competitive service, the tariffed rates of the

noncompetitive components must be impuied as part of the
calculation of those incremental costs. LECs must maintain
studies demonstrating that any Competitive service's
pricing meeis or exceeds imputed costs plus incremental
costs. LECs must respond within 30 days to any complaints
alleging that a LEC has violated the imputation
requirement.

The incremental costs to be included in this test of
Competitive services’ prices must incorporate certain
principles proposed in the testimony of the AT&T, MCI,
and Staff witnesses. These principles specify that
incremental costs must be the long-run additional costs
incurred to provide an entire service(s). While these costs
do not include allocated joint and common overheads, they

do include the «costs of research and development,
introductory activities, shared capacity, and other facilities
and functions. Prior to January 1, 1985, Bell Atlantic - VA,
United/Centel, and GTE must submit studies to the Staff
that demonsirate that their Competitive services in the
aggregate are priced at or above the incremental costs
defined herein.

Competitive services need not be tariffed except when
the service is competing with that of another provider
required to file tariffs with this Commission for such
service. Competitive services may be priced by the
marketplace as long as the price charged for each service
equals or exceeds an incremental cost floor, as discussed
above.

The Commission’s determination that a given service is
Competitive will be applied on a statewide basis. Bell
Atlantic - VA had requested authority to treat a service as
Competitive in one area of the Commonwealth and
noncompetitive in the remainder. This treatment would
require a geographic distinction in our determination of
Competitive services, and would have allowed, for
example, pricing freedom to meet competition in
metropolitan areas where competitors tend to emerge first.
A better method for the companies to meet isolated
competition for individual customers is already present in
the Modified Plan: the use of individual-case-basis (“ICB")
pricing. When a LEC faces an instance of a customer with
a competitive alternative for a BLETS or Discretionary
service, the LEC will continue to be allowed to offer an
ICB contract in response to such competition. ICB pricing
will be allowed subject to the following safeguards: (1) the
LEC musi demonsirate that a competitive alternative exists
for the customer offered the ICB contract; (2) the LEC
musi demonsirate that the rate is above or equal to
long-run 'incremental costs, as discussed below, including
any imputed prices of noncompetitive components; and (3)
the LEC must file a copy of the ICB contract, under
proprietary protection, with the Commission’s Division of
Commiunications.

Regarding the timing for unbundling noncompetitive
components, there will be two requirements: one relating
to Competitive services offered by the LEC, and the other
for unbundling requests that are not related to the LEC's
Competitive service offerings. A LEC will be required to
offer an unbundled, noncompetitive component(s) before it
begins to offer the related Competitive service(s). For
reasonable requests to unbundle noncompetitive
components that are nof related to any LEC Compelitive
service offering(s), the LEC will be required to unbundle
within a reasonable time. Also, we will not adopt Bell
Atlantic - VA’s proposal that competitors be required to
show that a component(s) for which unbundling is being
sought is necessary, that it is available only from Bell
Atlantic - VA, and that no economically viable alternafive
exists. We believe that Bell Aflantic - VA is adequately
protected by the ability io recover its costs through the
separate tariffing of any identified noncompetitive
components. The determination of whether a component is.

Virginia Register of Regulations

542



State Corpeoration Commission

noncompetitive will be made wusing the same service
category definitions discussed previously.

We will not adopt recommendations to require resale of
LEC Cempetitive services hecause we do not believe that
such a requirement is necessary to protect competition.
However, as is true for the interexchange carriers, the
LECs may offer their Cempetitive services for resale if
they so choose.

We are amending in this case, effective for test years
beginning January 1, 1995, the cost allocation principles
and guidelines adopted in Case No. PUC8%0014 and have
attached them hereto (see Attachment 1). These principies
and guidelines will apply to the GTE Plan and the
Earnings Incentive Plan. We do not believe that cost
allocations are required for price indexing plans, such as
the Bell Aflantic VA and the United/Centel plans,
because earnings measurements for specific groups of
services are not reguired for such plans.

Before closing our discussion of regulatory safeguards
applicable to alternative methods of telephone company
regutation, we wish to address a maiter that was brought
to the forefront by events which began to unfold shortly
after the hearings in this case ended. Those events were
specifically related to Virginia’s largest electric utility,
Virginia Power, and its holding company, Doeminion
Resources, Inc., but the issues there have obvious
implications for the telephone companies before us in fhis

- proceeding as well.

The Virginia Power matter is the subject of two
currently pending proceedings, Case No. PUES40040 and
Case No. PUED40051. The subjects of concern in those
cases are clearly set forth in our orders and other
documents in those files, and we will not discuss them at
length here. As a result of that inquiry, the situation
regarding Virginia uatilities which are owned by non-utility
holding companies is currently receiving considerable
attention from the Commission and its Staff.

High as the level of concern is with regard to that
electric utility, the telephone companies in this proceeding
all share another significant atfribute not present regarding
Virginia Power. That i3, while Virginia Power’s parent is a
domestic corporation, all of the utilities before us here are
owned by holding companies incorporated and domiciled
outside Virginia.

The Virginia Constitution, Article IX, § 5, provides:

No foreign corporation shall be authorized to carry
on in this Commonwealth the business of, or to
exercise any of the powers or functions of, a public
service enterprise...

Suggestions have been made in the Virginia Power case
that certain activities of Virginia Power’s parent may have
. brought it within the ambit of Virginia Code § 56-232,
-+ which defines a “public utility” as:

..every corporation..that now or hereafter may own,
manage or controi any plant or equipment or any

part of a plant or equipment within the
Commonwealth for the conveyance of telephone
messages or for the production, transmission,
delivery, or furnishing of heat,.light, [or]
power,..either directly or indirectly, to or for the
public.

In addition, Virginia Code § 13.1-620 declares that no
corporation has the power to conduct a public service
business or to exercise any of the privileges of a public
service company unless its Articles of Incorporation
specify such a purpose.

Certainly, the present proceeding implicated few, if any,
issues and legal provisions of the type mentioned above,
and we consequently {ake no substantive action or position
in this case related thereto. We do, however, highly
commend such matters fo the attention of the telephone
companies here, and their parents. We will he monitoring
carefully all information relevant to this subject, and we
will make formal inquiry of such issues if appropriate.
These concerns will clearly form part of the backdrop as
we carry out our on-going responsibilities under Virginia
Code § 56-236.5, especially subsections D (amendment or
revocation of alternative regulatory methods previously
approved}, G (declassification of competitive services), and
H (safeguards),

V.
CLASSIFICATION OF SERVICES

The classification of specific telecommunications services
was also an issue in this case. For Bell Atlantic - VA, the
Commission has determined that Bulk Special Access in
Virginia will remain classified as a Discretionary service
because competition is in its early stages for these
services. Single Special Access will remain classified as
Basic (now “BLETS”) because competition is also just
heginning. We find that when an appropriate market
definition is used, the resulis show that Bell Atlantic - VA
currently controls at least 94% of the Special Access
market in its Virginia ferritory. Thus, it is too soon fo
reclassify these services because competition is not yet
effectively regulating their prices. We will reconsider
reclassification in the future as competition increases.

We will alsec not accept the Bell Atlantic YA
recommendations to reclassify the following services as
Competitive; Bulk Private Line, Repeat Call, Whiie Pages
Bold Type, and Public Pay Telephone service. Competition
in the Bulk Private Line market can come only from
private carriers and customers themselves hecause
certificated interexchange carriers are currently not
allowed to provide intralLATA private line services in
Virginia. This specialized, sporadic competition cannot be
expected to control the prices of Bulk Private Line
services.
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Bell Atlantic - VA argues that the redial button found on
many telephones is competitive with Repeat Call; however,
this button merely allows the customer to touch one button
instead of seven or more. Thus, the redial button is not a
substitute for a network service that determines whether
the called number is available before completing the call.

There are no substitutes for White Pages Bold Type
listings, so there are no competitors to regulate pricing.
Thus, this service must remain Discretionary.

Public Pay Telephone communications are services
provided from pay telephones and should not be confused
with the establishment of pay telephone locations. The
latter is a competitive activity, but the local and
intralLATA calling from public pay telephones has no
competition because of statutory and regulatory bans.
Therefore, these services must remain in the BLETS
category.

The Commission is reclassifying ISDN as BLETS because
there currently are no substitutes available for any
customer for which ISDN voice and data capabilities are a
necessity. Until other local networks are available, this will
remain a BLETS service.

Other services that will be reclassified as BLETS herein
include: Touch Tone, which is universally available and
used, Messaging Service Interface, which is required by
messaging service providers and is not optional for them;
and Operator Verification, which is a monopoly service.

The Bell Atlantic - VA services that will be reclassified
herein as Competitive include: (}) Billing and Collection
Recording, because an interexchange carrier may choose
to record its own calls, which should place sufficient
pressure on the LEC to control prices; (2) Call Restriction
and Long-Distance Message Restriction, hecause many
customer premises devices are substitutes; (3) Yellow
Pages additional listings and bold type, because they are a
part of Yellow Pages advertising and should be classified
in the same manner; and (4) Public Telephone Location,
hecause there are numerous public pay telephone
providers in Virginia. We are making such reclassifications
because we find, pursuant to Virginia Code § 56-235.5E
and F, that competition for such services is or can be an
effective regulator of the price of these services, and we
find it in the public inferest to detariff those services.

The following services will either be reclassified to or
will remain classified as Discretiomary: (1) Bulk Private
Line, as mentioned above; (2) Bulk Special Access, as
mentioned above; (3) FDDI/FNS, Frame Relay Service,
and SMDS - these services are communications hetween
points within a LATA, and there currently is an intralLATA
competition ban; (4) Repeat Call, as mentioned above; and
() White Pages Bold Type, as mentioned above.

United/Centel requested several reclassifications. We will
reclassify Call Within, Billing and Collection Recording,
and Emergency 911 service (automatic location

identification and selective routing) as Competitive,
hecause we find that competition is or can be an effective
regulator of the price of those services, and we find it in
the public interest to detariff those services. All other
United/Centel services classifications from the Modified
Plan will remain in effect in the United/Centel Plan.

The following services are classified as Competitive for
all LECs pursuant fo § 56-235.5F. They were initially so
classified at the beginning of the Experimental Plan,
remained $0 classified on July 1, 1993, and we have
received no evidence that would compel us to make any
changes thereto: Yellow Pages advertising, Customer
Premises Equipment, Inside Wiring services, CENTREX
intercom and features, Billing and Collection (processing,
rendering, and inquiry), Mobile services, Paging services,
Speed Calling (also known as Speed Dialing), Apariment
Door Answering, and Central Office LANs. We also find,
pursuant fo Virginia Code § 56-235bE and F, that
competition for these services is or can be an effective
regulator of the price of those services and that it is in
the public inierest to detariff these services.

For GTE, telecommunications services will remain
categorized as they were in the Modified Plan, except we
find that Billing and Collection Recording and Originating
Toll Restriction shall be classified as Competitive, because
competition is or can be an effective regulator of the
price of those services, and we find it in the public
interest to detariff those services.

VI
OTHER ISSUES

The Attorney General has suggested that depreciation
should continue to be regulated fully even for LECs
operating under price indexing plans. We disagree. The
Attorney General's concerns are that LECs will be able to
circumvent earnings standards by manipulating
depreciation rates. However, under price indexing plans,
there are no earnings standards, because earnings are not
regulated under these plans. Thus, there is no compeliing
reason ic continue the rigorous depreciation review and
approval process for Bell Atlantic - VA and United/Centel.
We will, however, monitor depreciation expenses and rate
changes under those plans, and regulatory approval of
depreciation will continue to be required under the GTE
and the FKarnings Incentive plans because earnings are
regulated under these plans.

An issue of concern to the inferexchange carriers,
access pricing, was raised in this case. However, a pending
case already addresses this topic. Upon the implementation
of the plans adopted in this case, we will proceed to
consider access pricing in Case No. PUCS80(042.

VIL

CONCEUSION
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The plans we have adopted herein meet the statutory
requirements of Virginia Code § 56-235.5 because we find
that they: will protect the affordability of BLETS, will
reasonably assure the continuation of duality telephone
service, will not unreasonably prejudice or disadvantage
customers or competitors, and will be in the public
interest. Furthermore, we find that the safeguards included
in the plans will protect against cross-subsidization of
competitive services by monopoly services and will protect
consumers and competitive markets. Finally, we find that
competition or the potential for competition in the
marketplace is, or can be, an eifective regulator of the
price of those services listed in the Competitive column of
the attached lists of Market Classifications of Services, and
that it is in the public interest to detari{f these services.
Accordingly,

IT IS THEREFORE ORDERED:

(1y That the Bell Atlantic VA (Attachment 2),
United/Centel (Attachment 3), and GTE (Attachment 4)
plans as modified herein are hereby adopted and shail
become effective January 1, 1995, should those companies
elect to adopt such plans, and companies shall notify the
Commission, in writing, of such election no later than
December 1, 1994;

(2) That the Modified Plan is hereby amended and
adopted as the Earnings Incentive Plan (Attachment 5),
and shall be available to any LEC that would prefer this
-alternative or, upon Commission approval, to any LEC
whose plan is altered or revoked pursuant to Virginia
Code § 56-235.5D;

(3) That Touch Tone service and rates for those LECs
opting for a price indexing plan will be aitered as
indicated herein;

(4) That we hereby direct the LECs to expand the
Virginia Universal Service Plan to include food stamp
recipients, and the LECs and the Staff are hereby directed
to explore the feasibility of expanding VUSP eligibility to
other low-income Virginians;

(5) That the LECs shall work with the Staff to develop
and implement a method to disseminate information to
consumers regarding lower-priced options for local service;

{(6) That prior to January 1, 1885, the LECs must submit
studies to the Staff that demonstirate that their Competitive
services in the aggregate are priced at or ahove the
incremental costs defined herein; and

(1) That there being nothing further to come hefore the
Commission in this case, this proceeding is closed and the
record developed herein shall be placed in the file for
ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk
of the Commission to each of Virginia's local exchange
telephone companies, as set ouf in Appendix A attached

hereto; Virginia's certificated interexchange carriers, as sei
out in Appendix B aftached hereto; James C. Roberts,
Esquire, Donald G. Owens, Esquire, and Charles H. Tenser,
I1I, Esquire, Mays & Valentine, P.0. Box 1122, Richmond,
Virginia 23208-1122; Wilma R. McCarey, Esquire, AT&T
Communications of Virginia, Inc.,, 3033 Chainbridge Road,
Room 3-D, Oakton, Virginia 22185-0001; Edward L. Flippen,
Esquire, Mays & Valentine, P.O. Box 1122, Richmond,
Virginia 23208-1122; Edward L. Petrini, Esquire, and
Charles R. Foster, III, Esquire, Office of the Atitorney
General, Division of Consumer Counsei, 101 North 8th
Street, Richmond, Virginia 23219; Craig D. Dingwall,
Esquire, and Christopher D. Moore, Esquire, Sprint
Communications Company, L.P., 1850 M Street, N.W., Suite
1116, Washington D.C. 20036, Eric M. Page, Esquire,
Thorsen, Page & Marchant, 316 West Broad Stireet,
Richmond, Virginia 23220, Robert C. Loparde, Esquire,
MCI Telecommunications Corporation of Virginia, 1133 19th
Street, NJW., 11th Floor, Washington D.C. 20036; Louis R.
Monacell, Esguire, Alexander F. Skirpan, Esquire,
Christian, Barton, Epps, Brent & Chappell, 1200 Mutual
Building, 909 East Main Street, Richmond, Virginia
23219-3095; William 5. Bilenky, Esquire, and Stephen
Isaacs, Esquire, 8133 Forest Hill Avenue, Suite 101,
Richmond, Virginia 23235; Dwight W. Allen, Esquire, and
James B. Wright, Esquire, 14111 Capital Boulevard, Wake
Forest, North Carolina 27587, Richard D. Gary, Esquire,

and Charles H. Carrathers, II, Esquire, Hunton &
Williams, Riverfront Plaza, East Tower, 951 East Byrd
Street, Richmond, Virginia 23219-4074; Warner F.

Brundage, Jr., Esquire, 600 East Main Street, P.0. Box
27241, Richmond, Virginia 23261, Joe W. Foster, Esquire,
P.0O. Box 110, FLTC0007, Tampa, Florida 33601; Stephen C.
Spencer, Regional Director-External Affairs, GTE
Telephone Operations South Area, One James Center, 901
East Cary Street, Richmond, Virginia 23219; Cecil O.
Simpson, Jr., Esquire and Robert A. Ganton, FEsquire,
Office of the Judge Advocate General, Department of the
Army, 901 North Stuart Street, Room 400, Arlingion,
Virginia 22203-1837; the Commission’s Office of General
Counsel and the Commission’s Divisions of
Communications, Public Utility Accounting, and Economics
and Finance.

ATTACHMENT 1
COST ALLOCATIONS
PRINCIPLES AND GUIDELINES

1. General Principles and Guidelines
The allocations shall be based upon a “fully distributed
costs” methodology. That is, all costs incurred by
telephone companies and recorded on their Virginia books
of accounts must be distributed between competitive and
regulated services.*

A. General Principles

The basic allocation principles are as follows:
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(1) Costs shall be directly assigned when feasible.
Directly assignable costs are those incurred exclusively
for providing a particular service(s).

(2) When direct assignment is not feasible, direct
attribution shall be made when possible. Directly
attributable costs are the costs of shared resources
that can be allocated using direct measures of cost
causation. Special studies shall be used to develop the
appropriate direct measures of cost causation.

(3) Costs that cannot be directly assigned or afiributed
shall be indirectly attributed when possible. Indirectly
attributable costs are the costs of shared resources

which have no directly measurable [ink to the
services' provision; therefore, they require Iindirect
measures of cost causation and/or benefits for

allocation purposes. Indirectly attributable costs shall
be accumtlated for allocation purposes in homogenous
groupings having similar causal/beneficial
characteristics.

(4) Costs of shared resources for which none of the
above causal/beneficial relationships exist are
unattributable. These costs shall be allocated by using
the general allocator specified in the specific
guidelines in Part ILA.(3).

B. General Guidelines

An analysis in appropriate detail shall be performed on
each account and subaccount te begin the process of
classifying the costs according to the aforementioned
principles. Each account and subaccount shall be reviewed
to determine the nature of the cost.

In the case of assets, the analysis shall consider, at a
minimum:

(1) the type of asset (e.g., outside plant cable, circuit
equipment, compuier hardware);

(2) the use of the asset (e.g., switching, transmission,
maintaining billing information);

(3) the applicability and/or benefit- of the asset fo
competitive services;

{4) the cost-causing characteristics of the asset (e.g.,
volume sensitive, software-driven).

In the case of expenses, the analysis shall consider, at a
minimum:

(5) the nature of the function being performed or
expense incurred ({e.g., selling, maintaining outside
plant, supplies); ;

(6) the mapner in which the function is being
performed (e.g., dedicated work group, mulfiple work
groups, as one function among many performed by a

work group);
(7) the purpose for which the cost was incurred; and

(8) the behavioral characteristics of the cost (e.g., the
related costs are sensifive to the level of usage of the
service).

II. Specific Guidelines
A. Account Related

The detailed procedures shall reflect the following
specific guidelines. Each company may accomplish the
objectives of these guidelines in the most convenient way.
All special studies must be updated at least once per year.
All allocations shall be done on a total company cost
basis. The total company results shall be separated
between the interstate and intrastate jurisdictions according
to Part 36 of Title 47 of the Code of Federali Regulations,
when reduired for reporiing purposes. Companies may he
required to submif certain special studies to the Staff prior
to producing the Annual Informational Filing (“AIF”).

(1) Network Invesiment (Ceniral
and Outside Plant)

Office Equipment

This investment, like all other costs, shall be directly
assigned when possible. If direct assignment cannot be
done, directly attributable network investment shall be
allocated according to peak-relative-use forecasts, anc
indirectly attributable investment shall be allocated as
appropriate according to these principles and
guidelines.

Peak-relative-use forecasts are special studies which
determine the highest annual relative use proportion
expected to be achieved by competitive services
during a future period equal to the normal capacity
planning interval for the kind of investment under
study. Forecasts shall be prepared on a calendar-year
basis for the units upon which the investment
allocation will be based; for example, loops shall be

forecasted for subscriber outside plant investment
allocations, Dial Egquipment Minutes shall be
forecasted for use-sensitive swiitching investment

allocations, line terminations shall be forecasted for
line-sensitive switching investment allocaticns, etc.
These forecasts, like other special stadies, shall be
updated annuaily. However, the allocation proportion
may be adjusted only under the conditions described
below.

Actual relative use shall be continually measured to
determine when future allocation adjustments are
required. Such adjustments shall occur only (1) when
an updated forecast indicates an increase in the
competitive proportion, (2) when a calendar year’s
measured relative-use proportion for competitive
services exceeds the corresponding forecasted
peak-relative-use proportion, or (3) when necessitate

Virginia Register of Regulations

546



State Corporation Commission

by a revision pursuant fo Paragraph 15 of the
Earnings Incentive Plan or any other alternative
regulation plan that requires cost allocations. When
any measured relative-use proportion for competitive
services during a calendar year exceeds the forecasted
proportion used for that year, a new forecast must be
prepared to determine an increased peak-relative-use
preportion for future allocations. To compensate for
the past use of investment allocated to regulated
services, the cost allocations for all affected past
periods must be recalculated using the
newly-determined proportion.

(2) Other Investments

These investments may be in supporiing equipment for
network invesiment, e.g, poles, conduit, buildings, etc,;
or they may be personnel-supporiing investment, e.g.,
vehicles, computers, furniture, etc., or other kinds.
Their allocation shall follow the costs they are
supporting. For example, poles, conduit, and central
office buildings shall follow the associated network
investrnent, and motor vehicles for transportation of
people shall follow the associated personnel costs.

(3) Operating Expenses

Each operating expense account shall be analyzed to
determine how much of the expense is attributable to
one or more of the following categories: (1) expenses
necessary to support and maintain currently-active
services, (2) expenses for planning and developing
future services and technology, and (3) expenses
necessary for the general management of the business.
Examples of the first category are plant-specific
expenses, service order expenses, product management
expenses, etc. Examples of the second category are
fundamental engineering planning, central staff
research and development, etc. Examples of the third
category are executive and legal expenses.

These expenses shall be directly assigned where it can
be determined that they are caused by or benefit only
regulated or competitive services. Allocations shall be
the second choice.

The first category shall be allocated according to the
related cost being supported (investment, in the case
of plant-specific expenses), or the related output
produced by the expenses (service orders, circuit
designs, labor hours, analysis of services in the case
of product management, etc.), with the output units
appropriately weighted to reflect differing unit costs,
where necessary. An exception io this guideline shall
be applied to central office sofiware expenses. Costs of
initlal software shall be allocated as above; updates
shall be allocated according to an analysis of the
benefits realized.

The second category, (research, planning, development,
and infroductory) shall be allocated according to

analyses of the purposes of the work. These
allocations shall include specific identifications of
projects performed by centralized staffs which have
costs that are paid by or allocated to the local
telephone companies. A permanent record of these
altocations shall be established. The record ai least
shall show for each project and each year: (1) project
identification, (2) service(s) benefited, (3) expenses
incurred, (4) value and description of the competitive
allocator used to allocate the expenses in the year
incurred, (3) expenses allocated to competitive in the
year incurred, and () revenues for each of the
benefited services, When any of these service(s) are
classified as competitive, the record, among other
things, shall be used to recalculate the competitive
cost and revenue allocations classified as competitive.

The third category shall be allocated according to a
general allocator that is an equally-weighted average
of the allocations of revenues, expenses, and
investment.

(4) Other Expenses, Taxes, and Income Charges

These costs shall be allocated according to their
cause. For example, property taxes shall be allocated
according to the associated investment, interest
expense according to the associated investment, etc.

B. Service Related

The detailed procedures shall incorporate fechniques to
ensure that the following guidelines are reflected in the
allocations of  Directly Attributable and Indirectly
Attributable costs, regardless of the accounts in which they
appear.

(1) Yellow Pages

Determining the costs of producing the White Pages
portion of directories shall be the basic allocation
objective, with the remaining directory-related
expenses allocated to Yellow Pages.

Care shall be exercised to ensure that all service
order expenses caused by Yellow Pages are captured.
This includes the effort required to determine the
proper classification of business subscribers, orders
taken for Yellow Pages ads, and any other activity
benefiting Yellow Pages.

Costs of other activities shall be carefully analyzed to
identify any that are causally linked and/or provide
benefits to the Yellow Pages operations.

(2) Virginia Jurisdictional Customer Premises
Equipment and Simple Inside Wire

The direct labor expenses for these competitive
services shall be determined as the amount remaining
after a specific determination of the incidental
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expenditures for regulated services. In other words,
direct labor shall be assumed to be competitive, with
the regulated poriion determined on an exception
basis.

Labor expenses allocated to competitive services shall
be properly loaded for associated bhenefits, payroll
taxes, supervision, clerical support, vehicles, buildings,
communications services, and anything -else that
supports or henefits these operations,

Other associaied expenses, such as materials, billing,
advertising, and so forth shail be allocated according
to appropriate measures of cost causation or benefit.

(3) CENTREX ({Intercom and Features)

Because switching equipment i shared by CENTREX
and regulated services, the line-sensitive investment
shall be allocated according to the peak-relative-use
forecast of lines served; and the usesensitive
investment shall be allocated according fo the
peak-relative-use forecast of Dial Equipment Minutes
produced by each service, appropriately weighted to
reflect any additional memory and call-processing
capacity required by CENTREX features. When it is
not feasible to measure CENTREX Dial Equipment
Minutes separately, they may be estimated based on
the busy hour CCS of the CENTREX lines, with the
assumption that fotal use is six times the busy-hour
use (unless a more accurate estimate can be
substantiated). These requirements require that
gwitching equipment for CENTREX he allocated on a
location-specific basis.

Outside plant investment required for CENTREX loops
shall be allocated according to the peak-relative-use
forecast of CENTREX intercommunicating loops to
total loops. CENTREX intercommunicating loops may
be determined as fotal CENTREX loops less the
number of loops that would be required to supply the
necessary trunks to carry the busy-hour CENTREX
exchange network traffic. Where the traffic cannot be
measured, it may be estimated. Adjustments for
CENTREX loop length are not appropriate.

(4) Billing and Collection (Processing, Rendering,
Inquiry, and Recording)
Costs of bhilling and collecting for LECs' own

competitive services are administrative costs that shall
be allocated in connection with studies involving those
competitive services. Billing and Collection, as
discussed herein, involves only the services rendered
to persons other than the LEC itself,

The primary input to-Billing and Collection allocations
shall be studies fthat first divide these costs into
service groups. Care must be exercised to ensure the
inclusion of all costs that benefit this service, such as
service-order-related costs. Total message toll, WATS,

and WATS-like costs shall then be allocated between
competitive (interLATA) and regulated (intralLATA)
based on the relative numbers of messages billed.
Private line {Channel services) billing costs shall be
allocated based on the relative numbers of bill pages
and/or output hilling entries containing charges for
private line services.

Billing and Collection costs for products/services other
than those covered by the preceding paragraph shall
be allocated to competitive services.

(5) Mobile and Paging Services

The plant involved for these services shali be
determined by specific analysis of property records.
Other costs should be allocated as appropriate.

(6) Speed Calling

Use-sensitive switching investment is the only direct
investment that shall be allocated to this service. This
allocation shall be based on a determination of the
average additional memory assigned and
central-processor use vrequired to service Speed
Calling-equipped lines, compared to uneguipped lines;
then, the allocation to competitive services shall be
based on the number of lines equipped for speed
calling. CENTREX lines may be ignored because their
feature costs are covered in the CENTREX allocations.

Other costs shall be allocated as appropriate.
(7) Apartment Door Answering

This service shall be covered by a specific analysis of
the involved plant to determine investment. Other
costs shall be allocated as appropriate.

(8) C.0. LANs

Central office equipment shall be allocated by a direct
analysis of the involved plant. Outside plant investment
in the associated loops is assumed to be assigned
completely to competitive services in
CENTREX-service-driven studies where the LAN
customers are also CENTREX customers. Where the
LAN customers are not also CENTREX customers, 1/2
of the Iloop investment shall be allocated to
competitive services when the LAN is combined voice
and data. Where LAN customers use data-only loops,
all the associated loop investment shall be allocated to
competitive services.

Other costs shall be allocated as appropriate.
(9) New or Reclassified Competitive Services
When a new or existing service(s) is classified as

competitive, all of ifs costs and revenues shall be
allocated to competitive services results for the year
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in which this classification is made. Moreover, there
shall be a determination of the net income effect of
the service(s) from the beginning of itS research,
planning, and development up to, but not including,
the year it is classified as competitive. This net
income effect shall include all revenues, expenses, and
taxes attributable to the service(s) since its inception.
A positive net income effect shall be ignored. A
negative net income effect shall be deducted from
noncompetitive services’ costs and assigned to
competitive services’ results in the vyear the
competitive classification 18 made or amortized over a
reasonable pericd.

III. Cost Allocation Manual
Requirements

(CAM} Content and Audit

The following procedures are necessary to demonsirate
that each company is in compliance with the cost
allocation requirements of any alternative regulation plans
that regulate earnings. As used below, the term “cost pool”
refers to a homogeneous group which can be directly
assigned or allocated using the same measure. Cost pools
should be determined in accordance with the basic
allocation principles set forth in the General Principles
seciion of Exhibit A.

A, CAM Content Requirements

The cost alloecation manuals should permit a
comprehensive understanding of all allocation procedures.
At a minimum, the following should be included:

(1) The cost allocation manuals should be broken
down according to the Uniform System of Accounts
(US0A) Part 32. Each account should be segregated
into (a) cost pools for Part 64 allocations and (b) cost
pools for alternative regulatory plan (e.g., Earnings
Incentive Plan Paragraph 15) allocations. Each of
these procedures must be performed on a
total-company basis.

(2) A clear description of the composition of each cost
pool and the basis on which the cost pool will be
allocated.

(3) A clear expianation of the development of special
studies employed by the company to allocate costs.
For exampie, include the techniques and the planning
period used in peak-relative-use forecasts, the sampling
techniques used in minutes-of-use studies, etc.

(4) A procedure which will enable the company to
describe and justify any change in an allocation
mechanism that results in a shift in the competitive or
regulated allocation of a cost pool by 109 or more.

B. Audit Requirements

(1) Audit records will be retained for a three-year
period.

(2) Each company will maintain fully-documented
records to enable the Staff fo verify the accuracy of
each allocation procedure, The Company shouid
maintain the records on a per-cost-pool and
per-USOA-account basis,

(3) As a result of this Commission’s tentaiive adoption
of Part 64 allocation procedures, the Staff must have
access to all documents and audit reports (both
internal and exterpal) related to Part 64 allocation
procedures,

(4y Retain the description, justification, and {inancial
documentation resulting from a change in an
allocation mechanism that falls within the parameters
of item IIT.A.(4).

(5) Each company shall file annually a Combined
Summary and a Cost Pool Summary. These schedules
should be revised as needed io reflect any revisions to
the cost allocations and the associated AIF.

(6) If AIF reruns are necessary, each company should
reflect only those changes agreed to by the Staff. If a
company believes it is necessary to include additional
revisions or if additional studies are proposed, these
items should be identified separately and reflected on
a separate rate-of-return statement,

*Competitive services are those determined to bhe Competitive in the
Commission’s Final Order in Case No, PUC930036 and any future additions.
Regulated services are all others.

ATTACHMENT 2

BELL ATLANTIC - VIRGINIA PLAN FOR
ALTERNATIVE REGULATION

1. Applicability of Plan.

A. Upon election of the Company, this Plan will apply to
Beli Atlantic - Virginia, Inc., (“Bell Atlantic - VA"} and
will go into effect on January 1, 1995,

B, Nothing in this Plan shall be deemed to affect the
ability or authority of any entity other than Bell Aflantic -
VA to offer any telecommunications service.

2. Changes to Plan.

A. Any change to this Plan may occur only after an
appropriate proceeding is initiated and held under the
provisions of § 56-235.5D of the Code of Virginia.

B. Any such change approved by the Commigsion shall
have prospective efiect only.

3. Classification of Services.
A, Telecommunications services of Bell Atlantic - VA

will be classified into three categories called Basic Local
Exchange Telephone Services (“BLETS"), Discretionary
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Services, and Competitive Services, as defined below.
Initially, Bell Atlantic - VA's existing services will be
distributed among these three categories In accordance
with Appendix A hereto.

B. Service classifications are defined as follows:

1. “Competitive Services” are, pursuant to § 56-235.5F
of the Code of Virginia, telecommunications services
for which competition or the potential for competition
in {he marketplace is or can be an effective regulator
of the price of those services as determined by the
Commission.

2. “Discretionary Services” are telecommunications
services which are optional, nonessential enhancements
to BLETS, which may or may not be provided hy
suppliers other than Bell Aflantic - VA, but which do
not conform to the definition of Compefitive services.

3. *“Basic Local Exchange Telephone Services”
("BLETS") are telecommunications services which are
not Competitive or Discretionary and which, due fo
their nature or legal/regulatory resiraints, only Bell
Aflantic - VA can provide, and other services the
Commission determines to be BLETS.

4. Classification of New Services and Reclassification of
Existing Services.

A, Thirty days prior to offering & new service or
reclassifying an existing service, Bell Atlantic - VA shail
notify, in writing, the Staff, the Attorney General, and all
certificated interexchange carriers of the new or
reclassified offering and shall provide a tariff and
appropriate documentation to the Staff. The Commission
may suspend the proposed effective date if it finds that
the documentation supporting the classification is
insufficient.

1. Simultaneous with such notification, the Company
shall designate the service category into which the
service is classified.

2. If the proposed service category is Competitive,
notice must be given to all affected parties, and a
hearing must be conducted in accordance with §
56-235.5E of the Code of Virginia.

3. Any interested party shall be afforded an
opportunity, by timely petition to the Commission, to
propose that the service be classified in a different
category, however, the filing of such petition shall not
result in the poestponement of any new service offering
unless the Commission, for good cause shown, orders
otherwise.

4. Any such proceeding to determine the proper
classification of a service offering shail be completed
within 90 days following the effective date of the
service offering, except that if the proposed

classification is -Competitive, the proceeding must be
completed within 120 days. The Commission, however,
for good cause shown, may extend these fime periods.

B. Any interested party may petition for the
classification or reclassification of a Bell Aflantic - VA
service. Any such proceeding must be compleied within 90
days unless the reclassification is either to or from the
Competitive category, in which case it must be completed
within 120 days, unfess the Commission should extend
these time periods for good cause shown. If the proposed
category is Competitive, subparagraph (4)(A)(2) above
applies.

5. Tariff Requirements.

Tariffs shall continue to be filed by Bell Atlantic - VA for
all BLETS and Discretionary services and for any
Competitive service that is also offered within Bell Atlantic
- VA’s service territory, pursuant to a Virginia intrastate
tariff, by another company fthai is certificaled by this
Commission. The prices of Competitive services shall not
be regulated by the Commission, except as provided for in
Paragraph 12 (Competitive Safeguards), helow.

6. Price Changes for BLETS.

Price changes for BLETS shail be governed by the

following rules:
A. Price Decreases.

If Bell Aflantic - VA wishes to reduce the price for any
BLETS service, it shall file a revised tariffi with the
Comumission. Such tariff shall take effect in accordance
with § 56-40 of the Code of Virginia.

B. Price Increases.

1. No price increase (other than pursuant to
Paragraph § herein} will be allowed before January 1,
2001, for BLETS services.

2. In and after the year 2001, price increases for
BLETS services will be allowed pursuant to the
notification provisions of § 56-237.1 and a showing by
Bell Atlantic - VA that any individual price increase
does not exceed in percentage terms one-hali (1/2)
the increase in the Gross Domestic Product Price
Index (as defined in Paragraph 10) for the preceding
year. After this initial price increase, any subsequent
increase in prices for these services will be allowed
pursuant to the notification provisions of § 56-237.1
and shall not exceed in perceniage terms one-half
(1/2) the increase in the Gross Domestic Product
Price Index since the last time the price of the
service was increased. If a protest or objection to a
BLETS price increase is filed by twenty or more
customers, the Commission shall, upon reasonable
notice, conduct a public hearing concerning the
lawfulness of the increase, pursuant to § 56-235.5.
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3. No service shall be subject to more than one price
increase in any twelve-month period.

C. Rate Regrouping of Exchanges.

Mothing in this Plan shall be construed to prohibit rate
regrouping of exchanges due to growth in access lines.
This regrouping process will confinue in order to avoid
rate discrimination between similarly-sized exchanges.

7. Price Changes for Discretionary Services.

Changes to prices for Discretionary services shall
governed by the following rules:

be

A. Price Decreases.

If Bell Atlantic - VA wishes to reduce the price of any
Discretionary service, it shall file a revised tariff with the
Commission. Such tariff shall take effect in accordance
with the requirements of § 56-40 of the Code of Virginia,

B, Price Increases.

1. A price increase in a Discretionary service prior to
January 1, 1997, will he allowed after 30 days notice
to the Commission, 30 days notice {(by individual and
sofitary bill imserts or imprinis) to customers, and a
showing by Bell Atlantic - VA that the initial price
increase allowed under this section does not exceed in
percentage terms the increase in the Gross Domestic
Product Price Index, as defined in Paragraph 10
herein, for the preceding year. After this initial price
increase, any subsequent increase prior to 1997 shall
require 30 days notice to the Commission, 30 days
notice (by individual and solitary bill inserts or
imprints) to customers, shall not occur any sooner
than twelve months since the last increase, and may
not exceed in percentage terms the increase in the
Gross Domestic Product Price Index since the last
time the price was increased for the service. In no
event may this increase exceed 107,.

2. In 1997 and thereafier, a price increase will be
allowed after 30 days notice to the Commission, 30
days notice (by individual and solitary bill inserts or
imprints) to customers, and a showing by Bell Atlantic
- VA that the service whose price is bheing increased
has not experienced a previous rate increase in the
prior twelve months and that the increase does not
exceed a percentage amount calculated by multiplying
D083 times the number of months (equates to 10%
per itwelve-month period) since January 1, 1997, or
0083 {imes the number of months since the most
recent increase after January 1, 1997. In no event
may this increase exceed 259%.

&. Revenue-Neutral Price Changes.

A. Nothing in this Plan shall be construed to prohibit
-~ Bell Atlantic - VA from proposing changes in the price of

any BLETS or Discretionary services that do not result in
a net increase in operating revenues. The notification
provisions of Code ¢ 56-237.1 will be applied to such
proposals, and if a protest or objection to the
revenue-neltral resiructuring is filed by twenty or more
custemers, the Commission shall, upon reasonable notice,
conduct a public hearing concerning the lawfulness of the
restructuring, pursuant to § 56-235.5. The Commission shall
approve such rate changes if it finds that they are in the
public inferest, or the Commission may refuse to approve
the filing if it is not in the public interest or otherwise
fails to comply with this Plan,

B. The Commission will require Beil Atlantic - VA to
show within the first two vyears following the
implementation of the price changes that the changes are,
in fact, revenue neutral. If they are not, the Commission
may require a prospective adjustment in the affected
prices {o ensure revenue neutrality,

9. Individual-Case-Basis Pricing.

Individual-Case-Basis (ICB) or custom-service-package
contract pricing is allowed for BLETS and Discretionary
services when Bell Atlantic VA demonstrates that a
competitive alternative exists for an individual customer,
but where the service does not otherwise satisfy the
requirements of Paragraph 3.B.1. The conditions of
Paragraph 12 (Competitive Safeguards) must be met. A
copy of any ICB or custom-service-package contract must
be filed under proprietary protection with the
Commission’s Division of Communications with supporting
data demonstrating that the rate is above the total
incremental cost of the service.

10. Gross Domestic Product Price Index Standard.

The Gross Domestic Product Price Index used to
determine limits on price increases shall he the final
estimate of the Chain-Weighted Gross Domestic Product -
Price Index as prepared by the U.S. Department of
Commerce and published in the Survey of Current
Business, or ifs successor.

11. Financial Reporting.

To provide the Commission with financial information for
it to assure that the financial viability of Bell Atlantic -
VA has not been adversely affected in such a way as to
jeopardize its ability to provide high quality service, Bell
Atlantic - VA shall file annually, unless otherwise indicated
below, with the Commission its stockholder annual report
(if available) and SEC Form 10-K; Bell Atlantic's
stockholders’ annual report and SEC Form 10-K; FCC/SCC
Form M and the FCC Automated Reporting Management
Information Systemn Report 43-02 to be filed only with the
Division of Public Utility Accounting; a Virginia company,
per books, rate-of-return statement that provides financial
data on & total-Virginia, tfoial- service basis, and on a
Virginia- intrastate, total-service basis; & 13-month average
capital structure statement; and a 13-month average rate
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base statement. The rate-of-return, capital structure, and
rate bhase statements shall be filed quarterly for the first
two years of the Plan, and annualty thereafter. All of the
ahove statements shall include the aggregate of all
services, except for any service that is lawfully,
preemptively deregulated by the FCC.

12, Competitive Safeguards.

The following safeguards relating to fairness of compelition
will be imposed on Bell Atflanfic - VA:

A, There will be no increases in the prices for BLETS
and Discretionary services other than as outlined in
Paragraphs 6, 7, and & above.

B. Services and/or capabilitics of a monopoly nature
that are componenis of Compefitive services must be
offered onr an unbundled basis in the tariffs ai the time
the Commission determines a service f{o be Competitive.
When these services and/or capabilities are used by
Competitive services, revenues shall be attributed fo
noncompetitive operations based on the tariff rates and
quantities used.

Regarding new services, unbundling of all
non-competitive components must be accomplished before
Beli Atlantic - VA can offer a Competitive service related
to the noncompetitive componeni(s). If Beli Aflantic - VA
does not plan o offer a related service before the party
requesting unbundling plans to offer Hs related service, the
unbundling must be accomplished within a reascnable time
after any reasonable request is made for such unbundling,
and with assurances that the Company camn recover its
refated incremental costs.

If Bejl Atlantic - VA offers a Competitive service using
an unbundied noncompetitive component, it shall
demonstrate that its price equals or exceeds the
incremental costs of the competitive components of the
service plus the ({ariffed rates of any noncompetitive
components,

€. Revenues from Competitive services in the aggregate
must cover their incremental costs, Bell atlaniic-YA shall
file data annually to demonstrate this. Also, the price of
an individual service must cover its incremental costs. Bell
Atlantic - VA shall maintain total incremental cost studies
for each Competitive service offered demonstrating that a
service’s price equals or exceeds its incremental costs.
These studies shall be filed with the Division of
Communications within 30 days of a complaint alleging
that an individual service’s revenues fail to cover its total
incremental costs.

13. Service Quality.

Service quality resulis shall be filed by Bell Atlantic - VA
on a quarterly basis, or as directed by the Staff,

A. These reports shall conform to service rules adopied

by the Commission by Final Order of June 10, 1993, in
Case No. PUCS30009. These reports may be expanded to
include results not contained in the present service
reports.

B. Bell Atlantic - VA will alse file reports showing
resulis related to services provided to interexchange
carriers as follows:

On-time performance
Outage duration
Blocking below the tandem

C. The Staff will analyze service results and take
immediate action to resolve any service quality problems.

14, Filing of Other Information.

A, Upon the request of the Staff, Bell Atlantic - VA will
file such other information with respect to any services or
practices of the Company as may be required of public
service companies under current Virginia law, or any
amendments thereto.

B. If Bell Atlantic - VA fails to provide, timely and
accurately, data required by the Plan, including answers to
any Staff request for data or information necessary for the
execution of this Plan, it shall be subject to a Rule o
Show Cauge hearing for such failure. The Commission will
monitor closely all aspects of the Company’s performance
under the Plan.

15. Monitoring of Competitive Services.

To assisk the Commission in fulfilling the requirements of
§ 56-235.5G of the Code of Virginia to monitor the
competitiveness of Competitive services, Bell Atlantic - VA
must file, on a proprietary basis, a quarterly schedule
reporting units and revenue for Competitive services (to he
filed only with the Division of Economics and Finance).
Also, Bell Atlantic - VA must file an annual price list for
Competitive services, excluding Yellow Pages (o be filed
only with the Divisions of Communications and Economics
and Finance).

16. Access Charges.

Interexchange Carriers’ access charges are not included in
the categories of services set out in this Plan for pricing
purposes. Pricing for such services will be considered
separately in accordance with procedures adopted in Case
No. PUCS70012, In re: Investigation of the appropriate
methodology to determine intrastate access service costs,
and as implemented in Case No. PUCB80042, Ex Parte: In
re, investigation of pricing methodologies for intrastate
access service. For all other purposes, access services will
be included in the categories as shown on Appendix A.

Atftachment 2
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APPENDIX A

BELL ATLANTIC - VA

MARKET CLASSIFICATIONS OF SERVICES

COMPETITIVE SERVICES

Apartment Door Answering

Billing & Collection (Processing, Rendering, Inquiry,

Recording)

Business Market Hotline
C.0. LANs

Call Restriction

CENTREX Intercom & Features incl.
INTELLILING {(R) - BRI

Home Intercom
Long Distance Message Resiriction

Non-preemptively deregulaied Customer
Equipment

Paging Services

Part 64 Services

Public Telephone Location

Simple Inside Wiring

Speed Calling

Uniform Call Distribution

Yellow Pages Advertising
DISCRETIONARY SERVICES

Anonymous Call Rejection

Appointment Request (sm)

B&C Security Functions

Break Rotary Hunt

“Bulk” Private Line

“Bulk” Special Access

C.0. Data Sets

Call Block

CENTREX

Premises

Call Forwarding - (All types)

Call Trace

Call Waiting

Caller ID

Caller ID Deluxe

CENTREX Extend Service
Centrex/DID Intercept Service
Connect Request (sm)

Digital Data Service

FDDI/FNS

Frame Relay Service

High Capacity Digital Hand-off Service
IDENTA RING (R)

Intercom Extra

Line-side Answer Supervision (COCOT/PPT)
Make Busy Arrangements

Message Waiting Indicator

Non-list & Non-puB Numbers

Operator Call Completion Services
Optional Intercept Arrangements
Pay-Per-View

Preferred /Reserved Numbers
Priority Call

Remote Call Forwarding

Repeat Call

Return Call

Select Forward

Specialized Operator Service (verification with interrupt)
Switched Multi-Megabit Data Service
Switched Redirect Service

Telecommunications Service Priority
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Three-Way Calling

Time-of-Day Service

Transfer Arrangements

ULTRA FORWARD (R)

Verification With Call Interrupt (IXC)
Weather Forecast Service

White Pages Additional Listings & Bold Type

BASIC LOCAL EXCHANGE TELEPHONE SERVICES

(BLETS)
Access to Switched Network (DTLs)
Answering Bureau Services
Basic Service Charges
Billing & Collection DNP
CENTREX Exchange Access & Usage
Dial Tone Line 800 Service
Direct Inward Dialing
Directory Assistance
Emergency Number “911” Service
Exchange Usage
Extended Area Calling
Four-Wire Service Terminating Arrangements
FX/FZ/FCO Services
Home Business Service
Hunting Arrangements
Identified Outward Dialing
Intercept (Standard)

ISDN - BRI

ISDN - PRI

IXC Coinless Telephone Service
Line Status Verification (fXC)

List Service

Maintenance Visit (Trouble Isolation)
Messaging Service Interface (incl. stuiter dial tone)
MTS/WATS/800

Operator Service - Emergency & Troubles
Operator Verification

Optional Calling Plans

PBX Night, Sunday, Etc. Arrangements
Public Data Network

Public Telephone Communications
Seleciive Call Screening

Semi-Public Telephone Service

Service Performance Guarantee

Shared Tenant Service

“Single” Private Line & Special Access (Excluding Digital
Data Service)

Specialized Operator Services (verification)
Split Supervisory Drops

Switched 56 Kilebit Service

Switched Access

Touch T(;ne

White Pages Listing
{sm) = Service Mark

(R} = Registered Trademark
ATTACHMENT 3

ALTERNATIVE REGULATORY PLAN FOR CENTRAL
TELEPHONE COMPANY OF VA, AND UNITED
TELEPHONE - SOUTHEAST, INC.

1. Applicabhility of Pian.

A, Upon election of the Companies, this Plan will apply
to Central Telephone Company of Virginia and United
Tetephone-Southeast, Inc. (“the Companies”) and will go
into effect on January 1, 1995.

We refer to the Companies collectively; however, this
does not preclude either Company from seeking singular
treatment under the provisions of this Plan.
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B. Nothing in this Plan shall be deemed to affect the
ability or authority of any entity other than the Companies
to offer any telecommunications service.

2. Changes to Plan.

A. Any change fo this Plan may occur only after an
appropriate proceeding is initiated and held under the
provisions of § 56-235.5D of the Code of Virginia.

B. Any such change approved by the Commission shall
have prospective effect only.

3. Classification of Services.

A. Telecominunications services of the Companies will
be classified into three categories called Basic Local

Exchange Telephone Services (“BLETS”), Discretionary
Services, and Competitive Services, as defined below.
Initially, the Companies’ existing services will be

distributed among these three categories in accordance
with Appendix A hereto.

B. Service classifications are defined as follows:

1. “Competitive Services” are, pursuant to § 56-235.5F
of the Code of Virginia, telecommunications services
for which competition or the potential for competition
in the marketplace is or can be an effective regulator
of the price of those services as determined by the
Commission.

2. “Discretionary Services” are telecommunications
services which are opticnal, nonessential enhancements
to BLETS, which may or may not be provided by
suppliers other than the Companies, but which do not
conform to the definition of Competitive services.

3. "Basic Local Exchange Telephone Services”
(“BLETS”) are telecommunications services which are
not Competitive or Discretionary and which, due to
their nature or legal/regulatory restraints, only the
Companies can provide, and other services the
Commission determines to be BLETS.

4. Classification of New Services and Reclassification of
Existing Services.

A, Thirty days prior to offering a new service or
reclassifying an  existing service, the Companies shall
notify, in writing, the Staff, the Attorney General, and ail
certificated interexchange carriers of the new or
reclassified offering and shall provide a tariff and
appropriate documentation to the Staff. The Commission
may suspend the proposed effective date if it finds. that
the documentation supporting the classification is
insufficient,

1. Simultaneous with such notification, the Companies
shall designate the service category into which the
service 1s classified.

2. If the proposed service category is Competitive,
notice must be given to all affected parties, and a
hearing must be conducted in accordance with §
56-235.5E of the Code of Virginia.

3. Any interested party shall be afforded an
opportunity, by timely pefition to the Commission, to
propose that the service be classified in a different
category, however, the filing of such petition shall not
result in the postponement of any new service offering
unless the Commission, for good cause shown, orders
otherwise.

4. Any such proceeding to determine the proper
classification of a service offering shall be completed
within 90 days following the effective date of the
service offering, except that if the proposed
classification is Competitive, the proceeding must be
completed within 120 days. The Commission, however,
for good cause shown, may extend these time periods.

B. Any interested party may petition for the
classification or reclassification of a Company service. Any
such proceeding must be completed within 90 days unless
the reclassification is either to or from the Competitive
category, in which case it must be compieted within 120
days, unless the Commission should extend these time
periods for good cause shown. If the proposed category is
Competitive, subparagraph (4)(A)(2) above applies.

5. Tariff Requirements.

Tariffs shall continue i{o be filed for all BLETS and
Discretionary services and for any Competitive service that
Is also offered within the Companies’ service territory,
pursuant to a Virginia intrastate tariff, by another
company that is certificated by this Commission. The
prices of Competitive services shali not be regulated by
the Commission, except as provided for in Paragraph 12
(Competitive Safeguards), below.

6. Price Changes for BLETS.

Price changes for BLETS shall be governed by the
following rules:

A, Price Decreases.

If the Companies wish to reduce the price for any
BLETS service, they shall file a revised tariff with the
Commission. Such tariff shall take effect in accordance
with § 56-40 of the Code of Virginia.

B. Price Increases.
1. No price increase (other than pursuant fo
Paragraph 8 herein) will be allowed before January 1,
1998, for BLETS services.

2. Beginning in the year 1998, price increases for
BLETS services will be allowed pursuant to the

Vol. 11, Issue 4

Monday, November 14, 1994

555



State Corporation Commission

notification provisions of § 56-237.1 and a stiowing by
the Companies that any individual price increase will
not exceed in percentage terms one-half (+) the
increase in the Gross Domestic Product Price Index
(as described in Paragraph 10) for the preceding
year. After thig initial price increase, any subsequent
increase in prices for these services will he allowed
pursuant to the notification provisions of § 56-237.1
and shall not exceed in percentage terms one-half of
the increase in the Gross Domestic Product Price
Index since the last time the price of the service was
increased. If a protest or objection to a price increase
is filed by iwenty or more customers, the Commission
shall, upon reasonable notice, conduct a public hearing
concerning the lawfulness of the increase, pursuvant to
§ 56-235.5.

3. No service shall he subject to more than one price
increase in any twelve-month period.

C. Rate Regrouping of Exchanges.

Nothing in this Plan shall be construed to prohibit rate
regrouping of exchanges due to growth in access lines.
This regrouping process will continue i order fo avoid
rate discrimination between similarly-sized exchanges.

7. Price Changes for Discretionary Services.
be

Changes to prices for Discrefionary services shall
governed hy the following rules:

A. Price Decreases.

If the Companies wish to reduce the price of any
Discretionary service, they shall file a revised tariff with
the Commission, Such tariff shall take effect in accordance
with the requirements of § 56-40¢ of the Code of Virginia.

B, Price Increases.

1. Price increases for Discretionary services will be
allowed after 30 days notice to the Commission, 30
days notice (by individual and solitary bill inserts or
imprints) to customers, and a showing by the
Companies that no individual price
Discretionary service will exceed the full increase in
GDPPI, as defined in Paragraph 10 herein, for the
preceding year. If the Companies do not obtain a rate
increase during the prior twelve-month period, the
increase may reflect a cumulative change in GDPPI
since the last increase, buf can be no more than fwo
(2) times the change in GDPPI for the preceding
year.

2. No service shall be subject {0 more than one price
increase in any twelve-month period.

8. Revenue-Neutral Price Changes.

A, Nothing in this Plan shall be construed to prohibit

increase for a

the Companies from proposing changes in the price of any
BLETS or Discretionary services that de not result in a

net increase in operating revenues. The notification
provisions of Code & 56-237.1 will be applied to such
proposals, and if a protest or objection to the

revenue-neutral restructuring is filed by twenty or more
customers, the Commission shall, upon reasonable notice,
conduct a public hearing concerning the lawfulness of the
restructuring, pursuant fo § 56-235.5. The Commission shall
approve such rate changes if it finds that they are in the
public interest, or the Commission may refuse to approve
the filing if it is not in the public interest or otherwise
fails to comply with fhis Plan.

B. The Commission will require the Companies fo show
within the first two years following the implementation of
the price changes that the changes are, in fact, revenue
neuiral. If they are not, the Comrmission may require a
prospective adjustment in the affected prices to ensure
revenue neufrality.

8. Individual-Case-Basis Pricing.

Individual-Case-Basis (ICB) or custom-service-package
coniract pricing is allowed for BLETS and Discretionary
gservices when the Companies demonstrate that a
competitive alternative exists for an individual customer,
but where the service does not otherwise satisiy the
requirements of Paragraph 3.B.1. The conditions of
Paragraph 12 (Competitive Safeguards) must be met A
copy of any ICB or custom-service-package contract must
he filed under proprietary protection with the
Commission's Division of Communicalions with supporting
data demonstrating that the rate is above tfotal incremental
cost of the service.

10. Gross Domestic Product Price Index Standard.

The Gross Domestic Product Price Index used to
determine 1limits on price increases shall be the final
estimate of the Chain-Weighted Gross Domestic Product -
Price Index as prepared by the U.S, Department of
Commerce and published in the Survey of Current
Business, or its successor,

11. Financial Reporting.

To provide the Commission with financial information for
it to assure that the fimancial viability of the Companies
has not been adversely affected in such & way as o
jeopardize their ability to provide high quality service, the
Companies shall file anrually, unless otherwise indicated
below, with the Commission their stockholder annual
reports (if available} and SEC Form 10-X; the
stockholders’ annual reports and SEC Form 10-K of Sprint,
Inc.; FCC/SCC Form M and the FCC Automated Reporting
Management Information System Repori 43-02 o be filed
only with the Division e¢f Public Utility Accounting; a
Virginia company, per books, rate-of-return statement that
provides financial daia on a total-Virginia, total- service
basis, and on a Virginia- intrastate, total-service basis; a
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13-month average capital structure statement; and a
13-month average rate base statement. The rate-of-return,
capital structure, and rate base statements shall be filed
quarterly for the first two years of the Plan, and annually
thereafter. All of the above statements shall include the
aggregate of all services, except for any gervice that is
tawfully, preemptively deregulated by the FCC.

12, Competitive Safeguards.

The following safeguards relating to fairness of competition
will be imposed on the Companies:

A. There will be no increases in the prices for BLETS
and Discretionary services other than as outlined in
Paragraphs 6, 7, and 8 above.

B. Services and/or capabilities of a monopoly nature
that are components of Competitive services must be
offered on an unbundled basis in the tariffs at the time
the Commission determines a service to be Compefitive.
When these services and/or capabilities are used by
Competitive services, revenues shall be atiributed to
noncompetitive operations based on the tariff rates and
quantities used.

Regarding new services, unbundiing of all
non-competitive components must be accomplished before
the Companies can offer a competitive service related to
the noncompetitive componeni(s). If the Companies do not
plan to offer a related service before the party requesting
unhundling plans to offer its related service, the
unbundling must be accomplished within a reasonable time
after any reasonable request is made for such unbundling,
and with assurances the Companies can recover their
related incremental costs.

If the Companies offer a Competitive service using an
unbundled noncompetitive component, they shall
demonstrate that their price equals or exceeds the
incremental costs of the competitive components of the
service plus the tariffed rates of any noncompetitive
components.

C. Revenues from Competitive services in the aggregate
must cover their incremental costs. The Companies shall
file data annually to demonstrate this, Alse, the price of
an individual service must cover its incremental costs. The
Companies shall maintain total incremental cost studies for
each Competitive service offered demonstrating that a
service's price equals or egceeds its incremental costs.
These studies shall be filed with the Division of
Communications within 30 days of a complaint alleging
that an individual service’s revenues fail to cover its total
incremental costs.

13. Service Quality.

Service quality results shall be filed by the Companies on
a quarterty basis, or as directed by the Staff.

A. These reports shall conform te
by the Commission by Final Order
Case No. PUCH30009. These reports
include results not contained in
reports,

service rules adopied
of June 10, 1893, in
may he expanded to
the present service

B. The Companies will also file reports showing results
related to services provided to interexchange carriers as
follows:

On-time performance
Outage duration
Blocking below the tandem

C. The Staff will analyze service results and iake
immediate action to resolve any service guality problems.

14. Filing of Other Information.

A. Upon the request of the Staff, the Companies will file
such other information with respect to any services or
practices as may be required of public service companies
under current Virginia law, or any amendments thereto.

B. If the Companies fail to provide, timely and
accurately, data required by the Plan, including answers to
any Staff request for data or information necessary for the
execution of this Plan, they shall be subject to a Rule to
Show Cause hearing for such failure. The Commission will
monitor closely all aspects of each Company’s performance
under the Plan.

15, Monitoring of Competitive Services,

To assist the Commission in fulfilling the requirements of
§ 56-235.5G of the Code of Virginia to monitor the
competitiveness of Competitive services, the Companies
must file, on a proprietary basis, a quarterly schedule
reporting units and revenue for Competitive services (to be
filed only with the Division of Economics and Finance).
Also, the Companies must file an annual price list for
Competitive services, excluding Yellow Pages (to he filed
only with the Divisions of Communications and Economics
and Finance).

16. Access Charges

Interexchange Carriers’ access charges are not included in
the categories of services set out in this Plan for pricing
purpeses. Pricing for such services will be considered
separately in accordance with procedures adopted in Case
No. PUCB70012, In re: Investigation of the appropriate
methodology to determine intrastate access service costs,
and as implemented in Case No. PUCS80042, Ex Parte: In
re, investigation of pricing methodoiogies for intrastate
access service. For all other purposes, access services will
be included in the categories as shown on Appendix A.
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APPENDIX A
UNITED/CENTEL
MARKET CLASSIFICATIONS OF SERVICES
COMPETITIVE SERVICES
Advanced Business Connection (sm)
ALl & Selective Routing (E-911)
(Processing, Inquiry,

Billing & Collection Rendering,

Recording)

Call Within

CENTREX (intercom & featiures)
C.0. LANs/Lan Link (sm)

Data Path

Non-preemptively deregulated Customer Premises

Equipment

Paging Services

Part 64 Services

Simpte Inside Wiring

Speed Calling

Toll Restriction (except 700/900)

Yellow Pages Advertising
DISCRETIONARY SERVICES

B&C Security Functions

“Bulk” Private Line/TransLink (sm)

“Bulk” Special Access

Call Block

Caller
Delivery

ID/Anonymous Call Rejection/Calling Number

Call Forwarding - (all kinds)
Call Trace

Call Wailing

Cancel Call Waiting

Customized Number Service

Detail Message Billing

Disfinctive Ringing/Signal Ring (R)
Exchange Usage

Enhanced Traffic Assessment
Express Touch Svcs.

Hotline

Message Waiting Indicator

Non-list & Non-pub Numbers
Operator Call Completion Services
Priority Call

Referral Service

Remote Call Forwarding

Repeat Call/Repeat Dialing Plus
Reserved Numbers

Return Cail/Auto Call Return

Select Forward

Selective Call Acceptance

Selective Call Rejection

Special Billing Numbers
Telecommunications Service Priority
Three-Way Calling

Time-of-Day Service

Transfer Arrangements

United SwitchLink/SwitchLink Plus (sm)
Verification With Call Interrupt
Warm Line

Weather Forecast Service

White Pages Additional Listings & Bold Type

BASIC LOCAL EXCHANGE TELEPHONE SERVICES
(BLETS)

ABC/CENTREX Exchange Access & Usage (NARs)
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Access to Switched Network (DTLs) incl. Aux. Equipment
Answering Sve. Conn.

Basic Service Charges

Billing & Collection DNP

Concentrator - Identifier Equipment

Dial Tone Line 800 Service

Digital Data Service/DigiLink {(sm)

Direct Inward Dialing

Directory Assistance

Emergency Number “911" Service /ES11
Extended Area Calling

Four-Wire Service Terminating Arrangements
FX Service

Hunting Arrangements

Identified Outward Dialing

Incoming Number Screening

Intercept (Standard)

List Service

Maintenance Visit (Trouble Isolation)
Message Service Interface/Message Waiting
MTS/WATS/800

Number Screening

Operator Service - Emergency & Troubles
Operator Verification

Optional Calling Plans

PBX Night, Sunday, Etc, Arrangements
Private Line/Channels - “Single”

Public Telephone Communications
Semi-Public Telephone Service

Shared Tenant Service

- Simplified Message Desk Interface

Special Access - “Singte”
Switched Access
Touch Tone/Touch Call

White Pages Listing

(sm) = Service Mark

(R) = Registered Trade Mark

ATTACHMENT 4
GTE SOUTH ALTERNATIVE REGULATORY PLAN

1. Applicability of Plan.

Upon election of the Company, this Plan will apply to
GTE South, Inc. (“GTE") on or after January 1, 1995.

2. Changes to Plan.

A. Should GTE desire to end its participation in this
Plan, it may de so with leave of the Commission upon a
showing of good cause. If granted permission to exit the
Plan, it will thereafter be subject to traditional regulation
pursuant to Chapter 10 of Title 56 of the Code of Virginia
on a prospective basis or to another alternative form of
regulation if approved pursuant to Virginia Code § 56-235.5.
The Commission retaing the right to terminate GTE’s
participation in the Plan on its own motien, or upon
complaint, if it finds good cause to do so, such as a
finding that a practice under the Plan is abusive or
detrimental to the public interest.

B. While this Plan is in effect, any changes found to be
necessary will be given prospective effect only.

3. Classification of Services.

A. Telecommunications services of GTE will
classified into three categories called Basic
Exchange Telephone Services (“BLETS”), Discretionary
Services, and Competitive Services, as defined below.
Initially, GTE’s existing services will be distributed among
these three categories in accordance with Appendix A
hereto.

be
Local

B. Service classifications are defined as follows:

1. “Competitive Services” are, pursuant to § 56-235.5F
of the Code of Virginia, telecommunications services
for which competition or the potential for competition
in the marketplace is or can be an effective regulator
of the price of those services as determined by the
Commission.

2. “Discretionary Services" are telecommunications
services which are optional, nonessential enhancements
to BLETS, which may or may not be provided by
suppliers other than the LECs, but which do not
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conform to the definition of Competitive services.

3. “Basic Local Exchange Telephone Services”
(“BLETS™) are telecommunications services which are
not Competitive or Discretionary and which, due to
their nature or legal/regulatory restraints, only the
LECs can provide, and other services the Comimission
determines to be BLETS.

C. Services listed on Appendix A as Discretionary or
BLETS, together with all other existing services of GTE
not identified on Appendix A as Competitive, will remain
subject to current regulatory oversight, modified, however,
by Paragraph 4, below.

D. The rate base, costs, and revenues from Competitive
services will be transferred below the line for Annual
Informational Filing (“AIF”) purposes and will be not
subject to price regulation. Yelow Pages advertising will
continue to he treated as Competitive for all purposes of
this Plan, but 25 percent of Yellow Pages’ advertising
income available for common equity will be attributed to
noncompetitive services in the AIF process.

4. Individual-Case-Basis Pricing.

Individual-Case-Basts (ICB) or custom-service-package
contract pricing is allowed for BLETS and Discretionary
services when GTE demonsirates that a competifive
alternative exists for an individual customer, but where
the service does noif otherwise satisfy the requirements of
Paragraph 3.B.1. A copy of any ICB or
custom-service-package contract must be filed under
proprietary protection with the Commission's Division of
Communications with supporting data demonstrating that
the rate is above total incremental cost of the service. The
conditions of Paragraph 6 must be met.

5. Tariff Requirements.

Tariffs shall continue to be filed for all BLETS and
Discretionary services and for any Competitive service that
is also offered pursuant to a Virginia intrastate tariff by
another company that is certificated by this Commission.

6. Competitive Safeguards.

The following safeguards relating to fairness of competition
will be imposed on GTE:

A. Services and/or capabilities of a monopoly nature
that are componenis of Competitive services must be
offered on an unbundled basis in the tariffs at the itime
the Commission determines a service to be Competitive.
When these services and/or capabilities are used by
Competitive services, revenues shall be aftributed to
noncompetitive operations based on the fariff rates and
quantities used.

Regarding new services, unbundling of all
non-competitive components must be accomplished before

GTE can offer a Competitive service related to the
noncompetitive component(s). If GTE does not plan to
offer a related service before the party requesting
unbundling plans to offer its related service, the
unbundling must be accomplished within a reasonable time
affer any reasonable request is made fer such unbundling,
and with assurances that the Company can recover its
related incremental costs.

If GTE offers a Competitive service using an unbundled
noncompetitive component, it shall demonstraie that its
price equals or exceeds the incremental costs of the
competitive components of the service plus the tariffed
rates of any noncompetitive components.

B. Revenues from Competitive services in the aggregate
must cover their incremental costs. GTE shall file data
annually to demonstrate this. Also, the price of an
individual service must cover its incremental costs. GTE
shall maintain total incremental cost studies for each
Competitive service offered demonstrating that a service's
price equals or exceeds its incremental costs. These
studies shall be filed with the Division of Communications
within 30 days of a complaint alleging that an individual
service's revenues fail to cover its total incremental cosis.

7. Unregulated Services.

Any service that is lawfully, preemptively deregulated by
the Federal Communications Commission (FCC) will not be
subject to regulation. This Commission retaing full
regulatory authority over any service that is not lawifully,
preemptively deregulated, including Competitive services
that are subject to the FCC's Part 64 rules.

8. Rate Regrouping of Exchanges.

Rate regrouping due to growth in access lines will
continue in order to avoid rate discrimination between
similarly-sized exchanges.

9. Monitoring of Competitive Services.

A. For purposes of assuring t{hat competition is an
effective regulator of the price of Competitive services, the
Staff shalt monitor these services on a periodic basis, at a
minimum, annually.

B. Solely for annual monitoring purposes, GTE shall file
a Virginia company, per books, rate-of-return statement,
under proprietary protection, for the aggregate of all of ks
services, except for any service that is lawfully,
preemptively deregilated by the FCC, consistent with
Paragraph 10 helow. Annually, tofal-company, iotal-service
results will be monitored in order to provide the
Commission with a complete picture of GTE’s operating
results.

10. Financial Reporting.

Annually, GTE shall file a nonproprietary AIF based upon

Virginia Register of Regulations

560



State Corporation Commissien

the rate base, revenues, and expenses of all services,
excluding those which are Competitive except Part 64
services that have not been lawflully, preemptively
deregulated by the FCC. The AIF will be due 180 days
after the end of the test period and shall include the FCC
Automated Reporting Management Information System
Report 43-02, the most recent SEC Form 10-K, dnd the
most recent annual reports for both GTE South and GTE
Corporation. Return on rate base and return on common
equity will pe calculated by using a 13-month average rate
base and a 13-month average common equity amount. For
AIF purposes, GTE should not include a cash allowance
for working capital unless the company uses the results of
a comprehensive lead-lag study. The AIF shall include a
capital structure and a cost of capital stafemeni (with
supporting schedules), a rate-ofreturn statement, and a
rate base statement, fogether with other information as
required by the Staff or the Commission. The capital
structure gshall be determined in accordance with
Paragraph 12 below on a per-books basis. The
rate-of-return statement will also reflect per-books results,
making adjustments for:

a. Investinent Tax Crediis (ITC) capital expense and ifs
associated tax savings;

b. Restatements from Generally Accepted Accounting
Principles (GAAP) to regulatory accounting;

¢. Removal of out-of-period amounts that are a direct
result of the Plan.

11. Price Increases.

A. In the event GTE seeks an increase in the price of
any BLETS service, or any BLETS service combined with
price changes for Discretionary or other BLETS services,
that results in an increase in overall regulated operating
revenues, the Company must file a rate application
conforming to the rules governing general rate case
applications for telephone companies, Case No. PUES50022.
The revenue limitation provisions of § 56-235.4 will apply.

1. The financial results in this filing will include rate
hase, expenses, and revenues from all services,
excluding any service lawfully, preemptively
deregulated by the FCC.

2. In the event a cash working capital allowance is
sought, a comprehensive lead-lag study is required.
This study should include a balance sheet analysis.

B. In the event GTE seeks a change in the price of
BLETS and/or Discretionary services that does not result
in an increase in overall regulated operating revenues, it
must proceed pursuant te the Commission approval and
customer notification provisions of Code §§ 56-237.1 and
56-237.2.

C. In the event GTE seeks an increase in any
~:Discretionary service that results in an increase in overall

operating revenues, it must proceed pursuant to the
Comrmission approval and customer notification provisions
of Cede §§ 56-237.1 and 56-237.2. Any hearing resulting
from § 56-237.2 must conform to the rules governing
general rate case applications for telephone companies,
including subparagraphs 1. and 2. above. In addition, the
revenue limitation provisions of § 56-235.4 will apply.

12. Return on Equity,

The allowed return on equity will be determined annually
for the upcoming calendar year based on an average
(rounded to the nearest one hundredth) of the 30-Year
Treasury bond yield, adjusted to constant maturity, for the
months of September, October, and November, as reported
in the Federal Reserve Statistical Release H.15 (519) (or
by its successor, should it be changed), plus a risk
premium range as determined by the formula below;
however, the risk premium shali not be less than zero.

Bottom of range: 2.0 + [{10 - Avg. T-Bond) x .5)]
Top of range: 5.0 + [(10 - Avg. T-Bond) x .5)]

The overall cost of capital will be based upen GTE’s
13-month average capital structure and cost of senior
capital, together with the allowed return-on-equity range,

13. Interim Rates.

All rates, except those for Competitive services, are
interim rates until the Commission declares that they are
no lenger subject to refund. If GTE is found to have
earned in excess.of the authorized range of return on
BLETS and Discretionary services in the year preceding,
an appropriate refund will be made with interest
consistent with the top of the return-on-equity range.
Under appropriate circumstances, and upon motion by the
Company, the Commission will order that the interim rates
for the previous year are no loager subject to refund. All
actions in this paragraph will be taken only after notice
and opportunity for hearing,

14. Service Quality.

Reporis of service quality results shall be filed by GTE on
a quarterly or monthly bhasis as directed by the Staff.

a. These reports shall conform to service rules adopted
by the Commission by Final Order of June 10, 1993, in
Case No. PUC930009, Commonwealth of Virginia, ex rel
State Corporation Commission Ex Parte: In the matter of
Adopting Rules Governing Service Standards for Local
Exchange Telephone Companies.

b. These reports may be expanded to include results not
contained in the present service reports.

¢. GTE will also file reports showing results related to
services provided to interexchange carriers as follows:
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On-time performance
Outage duration
Blocking below the tandem

d. The Staff will analyze all such service results and
take immediate action to resolve any service quality
preblems. ’

15. Cost Allocations.

The Commission’s cost allocation principles and guidelines
as amended in the final order in Case No. PUCH30036
(Attachment 1 thereto), and the Orders of April 17, 1950;
June 26, 1990; and June 19, 1991; in Case No. PUCE90014,
are incorporated herein by reference. Costs and revenues
associated with Competitive services, except Part 64
services, must be determined by detailed allocation
methods that conform to these principles and guidelines.
These detailed allocation methods will he monitored and
revised when necessary as an administrative function of
the Staff of the Division of Communicafions. Part 64
services should have their costs and revenues determined
by the FCC’s Part 64 procedures as long as the results are
accurate and reasonable.

16. Filing of Other Information.

A. Upon the request of the Staff, GTE will file such
other information with respect to any services or practices
of the company that may be required of public service
companies under current Virginia law, or any amendments
thereto.

B. If GTE fails to provide, timely and accurately, data
required by the Plan, including answers to any Staff
request for data or information necessary for the
execution of this Plan, it shall be subject to a Rule to
Show Cause hearing for such failure. The Commission will
monitor closely all aspects of GTE’s performance under
the Plan.

17. Reclassification of Services.

A. Thirty days prior to offering a new service or

reclassifying an existing service, GTE shall notify, in
writing, the Staff, the Attorney General, and all
certificated interexchange carriers of the new or
reclassified offering and shall provide appropriate
documentation to the Staff. The Commission may suspend
the proposed effective date if it finds that the
documentation supporting the classification is insufficient.

1. Simultaneous with such notification, GTE shall
designate the service category into which the service
is classified. :

2. If the proposed service category is Competitive,
notice must be given to all affected parties, and a
hearing must be conducted.

3. Any interested party shall be afforded an
opportunity, by timely petition to the Commission, to
propose that the service be classified in a different
category; however, the filing of such petition shall not
result in the postponement of any new service offering
unless the Commission, for good cause shown, orders
otherwise.

4. Any such proceeding to determine the proper
classification of a service offering shall be completed
within 90 days following the effective date of the
service offering, except that if the proposed
clasgification is Competitive, the proceeding must be
completed within 120 days, unless the Commission
extends these time periods for good cause shown.

B. Any interested party may petition for the
classification or reclassification of a GTE service. Any
such proceeding must be completed within 90 days unless
the reclassification is either to or from the Competitive
category, in which case it must be completed within 120
days, unless the Commission should extend these time
periods for good cause shown. If the proposed category is
Competitive, subparagraph 17 (A)(2) above applies.

18. Access Charges.

Interexchange Carriers’ access charges are not included in
the categories of services set out in this Plan for pricing
purposes. Pricing for such services will be considered
separately in accordance with procedures adopted in Case
No. PUC870012, In re: Investigation of the appropriate
methodology to determine intrastate access service costs,
and as implemented in Case No. PUC880042, Ex Parte: In
re, investigation of pricing methodologies for intrastate
access service. For all other purposes, access services will
be included in the categories as shown on Appendix A.

Attachment 4
APPENDIX A
GTE SOUTH/VIRGINIA
MARKET CLASSIFICATIONS OF SERVICES

COMPETITIVE SERVICES

Billing & Collection (Processing, Rendering, Ingquiry,
Recording)

C.0. LANs

CENTRANET (R)

CENTREX (intercom and features)

Non-preemptively deregulated Customer Premises

Equipment

Originating Toll Restriction
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Part 64 Services Referral Service
Public Telephone Loecation Reminder Service
Simple Inside Wiring Remote Call Forwarding
Speed Calling Smart Ring (R)
Switched Data Service (intra-CENTREX) Special Billing Numbers
Yellow Pages Advertising Special Call Acceptance
DISCRETIONARY SERVICES Switched Redirect Service
Automatic Busy Redial Telecommunications Service Priority
Automatic Call Return Three-Way Calling
B&C Security Functions Time & Temperature
“Buik” Private Line Transfer Arrangements
“Bulk” Special Access Verification With Call Interrupt
C.0. Data Sets Video Connect {sm)
Call Block VIP Alert
Call Forwarding - (all types) White Pages Additional Lisiings & Bold Type
Call Tracing BASIC LOCAL EXCHANGE TELEPHONE SERVICES

{BLETS)
Call Waiting

Access to Swiiched ‘Network (DTLs)
Calling Number ID/Anonymous Call Rejection '

Answering Bureau Services

Cancel Call Waiting

Automatic Line Service
ControlLink (R) Digital Chan. Sve.

Basic Service Charges
Customized Number

Billing & Collection DNP
Customnized Personal Intercept

Centranet (R) Exchange Access & Usage
Detail Megsage Billing

CENTREX Exchange Access & Usage
Enhanced Traffic Assessment

Dial Datalink (R)
Make Busy Arrangements

Dial Tone Line 800 Service
Message Waiting Indicator

Direct Inward Dialing
Multi-Media Data Service

Directory Assistance
Non-list & Non-pub Numbers

Enbanced Service Provider Svc.
Operator Call Completion Services

Emergency Number “911” Service & E811
Pay-Per-View .

Exchange Usage
Priority Call
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Exiended Area Calling

Four-Wire Service Terminating Arrangements

FX Service

Identified Outward Dialing

Intercept (Standard)

Inward Toll Restriction

ISDN - SL. & BRI

ISDN - PRI

IXC Coinless Telephone Service

Line Status Verification

List Service

Local Packet Switching

Maintenance Visit (Trouble Isolation)
Message Service Interface

MetroLAN

MTS/WATS/800

Operator Service - Emergency & Troubles
Operator Verification

Optional Calling Plans

PBX Night, Sunday, Efc. Arrangements
Public Telephone Communications
Selective Call Screening

Semi-Public Telephone Service
Service Performance Guarantee
Shared Tenant Service

“Single” Private Line

“Single” Special Access

Switched 58 Kilobit Service

Switched Access

Touch Tone/Tone Dial/Touch Calling

White Pages Listing

(sm) = Service Mark

{(R) = Registered Trade Mark
ATTACHMENT 5
EARNINGS INCENTIVE PLAN
1. Applicability of Plan.

This Plan is available to any local exchange company
(“LEC” or “company”} on or after January 1, 1995,

2, Changes-to Plan.

A, Should a company desire to end its participation in
this Plan, it may do so with leave of the Commission upon
a showing of good cause. Any company granted permission
to exit the Plan will thereafter be subject to tfraditional
regulation pursuant to Chapter 10 of Title 56 of the Code
of Virginia on a prospective basis or to another alternative
form of regulation if approved pursuant to Virginia Code §
56-235.5. The Commission retains the right to terminate a
company’s participation in the Plan on ifs own motion, or
upon complaint, if it finds good cause to do so, such as a
finding that a practice under the Plan is abusive or
detrimental to the public interest.

B. While this Plan is in effect, any changes found to be
necessary will be given prospective effeci only.

3. Classification of Services.

A. Telecommunications services of a company
participating in this Plan will be classified into three
categories called Basic Local Exchange Telephone Services
("BLETS”), Discretionary Services, and Competitive
Services, ‘as defined below. Initially, a Company’s existing
services will be distribuied among these three categories

in accordance with Appendix A hereto.

B. Service classifications are defined as follows:

1. “Competitive Services” are, pursuant to § 56-235.5F
of the Code of Virginia, telecommunicationg services
for which competition or the potential for competition
in the marketplace is or can be an effective regulator
of the price of those services as determined by the
Commission.

2. “Discretionary Services” are telecommunications
services which are optional, nonessential enhancements
to BLETS, which may or may not be provided by
suppliers other than the LECs, but which do not
conform to the definition of Competitive services,

3. “Basic Local Exchange Telephone Services”
(“BLETS™) are telecommunications services which are
not Competitive or Discretionary and which, due to
their nature or legal/regulatory restraints, only the
LECs can provide, and other services the Commission
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determines to be BLETS.

C. Services listed on Appendix A as Discretionary or
BLETS, together with all other existing services of a
company not identified on Appendix A as Competitive, wiil
remain subject to current regulatory oversight, modified,
however, by Paragraph 4, below. :

D. The rate base, costs, and revenues from Competitive
services will be {ransferred below the line for Annual
Informational Filing (“AIF'") purposes and will be not
subject to price regulation. Yellow Pages advertising will
continue to be treated as Competitive for ali purposes of
this Plan, but 25 percent of Yellow Pages’ advertising
income available for common equity will be attributed to
noncompetitive services in the AIF process.

4. Individual-Case-Basis Pricing.

Individual-Case-Basis (ICB) or custom-service-package
contract pricing is allowed for BLETS and Discretionary
services when a company demonstrates that a competitive
alternative exists for an individual customer, but where
the service does not otherwise satisfy the requirements of
Paragraph 3.B.l. A copy of any ICB or
custom-service-package confract must be filed under
proprietary protection with the Commission’s Division of
Communications with supporting data demonstrating that
the rate is above fofal incremental cost of the service. The
conditions of Paragraph 6 must be met.

5. Tariif Requirements.

Tariffs shall continue to be filed for all BLETS and
Discretionary services and for any Competitive service that
is also offered pursuant to a Virginia intrasiate tariff by
another company that is certificated by this Commission.

6. Competitive Safeguards.

The following safeguards relating to fairness of competition
wiil be imposed on the LEC:

A. Services and/or capabilities of a monopoly nature
that are components of Competitive services must be
offered on an unbundled basis in the tfariffs at the time
the Commission determines a service to be Competitive.
When these services and/or capabilities are used by
Competitive services, revenues shall be attributed to
noncoempetitive operations based on the tariff rates and
guantities used.

Regarding mnew services, unbundling of all
non-competitive components must be accomplished before
the LEC can offer a Competitive service related to the
noncompetitive componeni(s), If the LEC does not plan to
offer a related service before the party requesting
unbundling plans to offer its related service, the
unbundling must be accomplished within a reasonabie time
after any reasonable request is made for such unbundling,

ooand with assurances that the Company can recover its

related incremental costs.

If the LEC offers a Competitive service using an
unbundled noncompetitive component, it shall demonstrate
that its price equals or exceeds the incremental costs of
the competitive components of the service plus the tariffed
rates of any noncompetitive components.

B. Revenues from Competitive services in the apgregate
must cover their incremental cosis. The LEC shall file
data annually to demonstrate this. Also, the price of an
individual service must cover its incremental costs. The
LEC shali maintain total incremental cost studies for each
Competitive service offered demonstrating that a service’s
price equals or exceeds its incremenial cosis. These
studies shall be filed with the Division of Communications
within 30 days of a complaint alleging that an individual
service’s revenues fail to cover its total incremental costs.

7. Unregulated Services.

Any service that is lawiully, preemptively deregulated by
the Federal Communications Commission (FCC) will not be
subject to regulation. This Commission retains full
regulatory authority over any service that is not lawfully,
preemptively deregulated, including Competitive services
that are subject to the FCC’s Part 64 rules.

8. Rate Regrouping of Exchanges.

Rate regrouping due to growth in access lines will
coniinte in order to avoid rate discrimination between
similarly-sized exchanges.

9. Monitoring of Competitive Services.

A. For purposes of assuring that competition is an
effective regulator of the price of Competitive services, the
Staff shall monitor these services on a periodic basis, at a
minimum, annually.

B. Solely for annual monitoring purposes, each company
shall file a Virginia company, per hooks, rate-of-return
statement, under proprietary profection, for the aggregate
of all of its services, except for any service that is
lawfully, preemptively deregulated by the FCC, consistent
with Paragraph 10 below. Annually, total-company,
total-service results will be monitored in order to provide
the Commission with a complete picture of each
company’s operating resuits.

10. Financial Reporting.

Annually, each company shall file a nonproprietary AIF
based upon the rate base, revenues, and expenses of all
services, excluding those which are Competitive except
Part 64 services that have not been lawfully, preempiively
deregulated by the FCC. The AIF will be due 130 days
after the end of the test period and shall include the
FCC/SCC Form M, the FCC Automated Reporting
Management Information System 43-02, the most recent
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SEC Form 10-K, and the most recent annual reports for
both the parent holding company and, if available, the
LEC. Return on rate base and return on common equity
wili be calculated by using a l3-month average rate base
and a 13-month average common equity amount. For AIF
purposes, a company should noi include a cash allowance
for working capital untess the company uses the results of
a comprehensive lead-lag study. The AIF shall include a
capital structure and a cost of capital statement (with
supporting schedules), a rate-of-return statement, and a
rate base statement, together with other information as
required by the Staff or the Commission. The capital
structure shall be determined in accordance with
Paragraph 12 below on a per-books basis. The
rate-of-return statement will also reflect per-hooks resulfs,
making adjustments for:

a. Investment Tax Credits (ITC) capital expense and its
associated tax savings;

b. Restatements from Generally Accepted Accounting
Principles {(GAAP) to regulatory accounting;

¢. Removal of out-of-period amounts that are a direct
result of the Plan.

11. Price Increases.

A. In the event a company seeks an increase in the
price of any BLETS service, or any BLETS service
combined with price changes for Discretionary or other
BLETS services, that resulis in an increase in overall
regulated operating revenues, the company must file a
rate application confoerming to the rules governing general
rate case applications for telephone companies, Case No.
PUESBSK0022. The revenue limitation provisions of § 56-235.4
will apply.

1. The financial results in this filing will include rate
base, expenses, and revenues from all services,
excluding any service lawfully, preemptively
deregulated by the FCC.

2. In the event a cash working capital allowance is
sought, a comprehensive lead-lag study is reguired.
This study should include a balance sheet analysis.

B. In the event a company seeks a change in the price
of BLETS and/or Discretionary services that does not
result in an increase in overall regulated operating
revenues, it must proceed pursuant to the Commission
approval and customer notification provisions of Code §§
56-237.1 and 56-237.2.

C. In the event a company seeks an increase in any
Discretionary service that results in an increase in overall
operating revenues, it must proceed pursuant to the
Commission approval and customer notification provisions
of Code §§ 56-237.1 and 56-237.2. Any hearing resulfing
from § 56-237.2 must conform to the rules governing
general rate case applications for telephone companies,

including subparagraphs 1. and 2., above. In addition, the
revenue limitation provisions of § 56-235.4 will apply.

12. Return on Equity.

The allowed return on equity will be determined annually
for the upcoming calendar year based on an average
(rounded to the nearest one hundredth) of the 30-Year
Treasury bond yield, adjusted to constant maturity, for the
months of September, October, and November, as reported
in the Federal Reserve Statistical Release H.15 (519) (or
by its successor, should it be changed}, plus a risk
premium range as determined by the formula below;
however, the risk premium shall not be less than zero.

Bottom of range: 2.0 + [(10 - Avg. T-Bond) x .5)]
Top of range: 5.0 + [(10 - Avg. T-Bond) x .5)]

The overall cost of capital will be based upon the LEC's
13-month average capital structure and cost of senior
capital, together with the allowed retutrn-on-equity range.

13. Interim Rates.

All rates, except those for Competitive services, are
interim rates until the Commission declares that they are
no longer subject to refund. If a company is found to have
earned in excess of the authorized range of return on
BLETS and Discretionary services in the year preceding,
an appropriate refund will be made with interest
consistent with the top of {he return-on-equity range.
Under appropriate circumstances, and upon motion by the
company, the Commission will order that the interim rates
for the previous year are no longer subject to refund. All
actions in thig paragraph will be taken only after notice
and opportunity for hearing.

14. Service Quality.

Reports of service quality resulis shall be filed by the
local exchange companies on a quarierly or monthly hasis
as directed by the Staff,

a. These reports shall conform io service rules adopted
by the Commission by Final Order of June 10, i%93, in
Case No. PUC930009, Commonwealth of Virginia, ex rel
State Corporation Commission Ex Parte: In the matier of
Adopting Rules Governing Service Siandards for Local
Exchange Telephone Companies.

b. These reports may be expanded to include results not
contained in the present service reports.

¢. Companies will also file reports showing results
related to services provided to interexchange carriers as
follows:

On-time performance

Outage duration
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Blocking below the tandem

d. The &Staff will analyze all such service results and
take immediate action to resolve any service quality
problems.

15. Cost Allocations.

The Commission’s cost allocation principles and guidelines
as amended in the final order in Case No. PUCH300386,
and the Orders of April 17, 1990; June 26, 1990; and June
19, 1981; in Case No. PUCE90014, are incorporated herein
by reference. Costs and revenues associated with
Competitive services, except Part 64 services, must be
determined by detailed allocation methods that conform to
these principles and guidelines, These detailed allocation
methods will be monitored and revised when necessary as
an administrative function of the Staff of the Division of
Communications. Part 64 services should have their costs
and revenues determined by the FCC’s Part 64 procedures
as long as the resulis are accurafe and reasonable.

16. Filing of Other Information.

A, Upon the regquest of the Staff, a company will file
such ofther information with respect to any services or
practices of the company that may be required of public
service companies under current Virginia law, or any
amendments thereto.

B. Any company that fails te provide, timely and
accurately, data required by the Plan, including answers to
any Staff request for data or information necessary for the
execution of this Plan, shall be subject to a Rule to Show
Cause hearing for such failure. The Commission will
moenitor closely all aspects of each company’s performance
under the Plan.

17. Reclassification of Services.

A. Thirty days prior to offering a new service or
reclassifying an existing service, a company shall notify, in

writing, the Staff, the Aitorney General, and all
certificated interexchange carriers of the new or
reclassified offering and shall provide appropriate

documentation to the Staff. The Commission may suspend
the proposed effective date if it finds that the
documentafion supporting the classification is insufficient.

1. Simultaneous with such notification, the company
shall designate the service category into which the
service is classified.

2. If the proposed service category is Competitive,
notice must be given to all affected parties, and a
hearing must be conducted.

3. Any interested party shall be afforded an
opportunity, by timely petition to the Commission, to
propose that the service be classified in a different
category; however, the filing of such petition shall not

result in the postponement of any new service offering
unless the Commission, for good cause shown, orders
otherwise.

4. Any such proceeding to determine the proper
classification of a service offering shall be completed
within 90 days following the effective date of the
service offering, eXcept that if the proposed
classification is Competitive, the proceeding must be
completed within 120 days, unless the Commission
extends these time periods for good cause shown.

B. Any interested party may petition for the
classification or reclassification of a LEC service. Any such
proceeding must be completed within 90 days unless the
reclagsification is either to or from the Competitive
category, in which case it must be completed within 120
days, unless the Commission should extend these time
periods for good cause shown. If the proposed category is
Competitive, subparagraph 17 (A}{(2) above appiies.

18. Access Charges.
Interexchange Carriers’ access charges are not inciuded in
the categories of services set out in this Plan for pricing
purposes. Pricing for such services will be considered
separately in accordance with procedures adopted in Case
No. PUCB70012, In re: Investigation of the appropriate
methodology to determine intrastate access service costs,
and as implemented in Case No. PUC880042, Ex Parte: In
re, investigation of pricing methodologies for intrastate
access service. For all other purposes, access services will
be included in the categories as shown on Appendix A.
Attachment 5
APPENDIX A
EARNINGS INCENTIVE PLAN
MARKET CLASSIFICATIONS OF SERVICES
COMPETITIVE SERVICES
DISCRETIONARY SERVICES

BASIC LOCAL EXCHANGE TELEPHONE SERVICES
(BLETS)

Services will be classified according to the definitions in

the Plan for any LEC that participates in the FEarnings
Incentive Plan.

*
October 18, 1954

MOORE, Chairman, dissents:
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Introduction and Summary

An ever expanding communications network is making
possibie a global community wunited by almost
instantaneous access to information and analysis. Now, and
evenn more so in the future, the success of individuals,
businesses, states and nations will resi, in substantial part,
on telecommunications. Those with superior knowledge and
infrastructure will be able to compete: those without
adeguate access will fall behind. This is true for Virginia
citizens, Virginia businesses and the Commonwealth itseli.
How the Commission responds to the issues presented in
this docket will have a profound effect on the future.

For decades rates and services of local exchange
telephone companies (“LECs”) were regulated by the
Commission under rate hase, rate of return regulation. The
purpose of this regulation was fo ensure that ratepayers
not be subjected to monopoly pricing — inflated rates
resulting from the availability of service from a single
monopoly provider. Such regulation is designed to serve as
a substitute for competition.'

Competition in the telecommunication industry began
developing in the interstate long distance market before
the break up of the Bell Sysiem in 1984. Since that time,
competition in certain areas has expanded. As in most
states, in Virginia there is compefition in the interLATA
long distance market® and there is some competition in
certain other areas involving local telecommunications.?
Local exchange telephone service is, however, still a
monopoly granted and protected by the Commonwealth.t

In 1893 the General Assembly enacted § 56-235.5 of the
Code of Virginia which allows the Commission to adopt
alternative forms of regulation for local exchange
telephone companies if we find the alternative regulatory
plans meet certain specific standards or criteria. To he
approved, a plan must protect the affordability of basic
service, assure the continuation of quality local service
and be in the public interest. In addition, the Commission
must find that the plan will not unreasonably prejudice or
disadvantage any class of telephone customers or other
providers of competitive services, We must also adopt
safeguards to profect consumers and competitive markets,

Given the critical importance of telecommunications to
the Commonwealth and her citizens and the enactment of
§ 56-235.5 of the Code of Virginia, the public interest
requires that the Commission’s actions in the field of
telecommunications be designed to do three things. First,
we must protect the consumer until competition can
provide that protection. Second, we must prevent the use
of monopoly power to destroy, limit or inhibit the
competition that can legally exist at the local level and we
must preveni the use of such power to position an
entrenched company unfairly for the time When
competition does emerge. Finally, we must ensure to the
extent possible that our telecommunications infrastructure
is improved and that Virginians have available, at
reasonable rates, the telecommunications technelogy and

innovations that will enable us to compete in a modern
world.

The majority Order approves two price cap plans and
what is {ermed the Earnings Incentive Plan. As explained
in some detail in Sections II through IV, I must conclude
that the majority Order violates the spirit and lefter of §
56-235.5 of the Code of Virginia, fails to protect consumers
and will allow the use of a state granted and protecied
monopoly to extract excessive profits from customers, wil}
impede and limit the development. of competition,
innovations and infrastructure in Virginia, and does not
require the LECs to deploy any new fechnology or
facilities in Virginia.

First, these plans fail fo protect consumers. The majority
approves as the starting point for the price cap pians
current LEC rates® which have not been (horoughly
examined for a decade. Given the fact that
telecommunications is a declining cost industry, current
rates could be well above the cost of providing service.
Approving these rates now, withoul examination, will aliow
any excessive monopoly profits in current rates to be
perpetuated without any chance of detection® The matter
is exacerbated by provisions which allow these rates for
monopoly local exchange services o be increased without
regard to increases in costs’” This refusal to examine the
initial price cap rates and the price increase mechanisms
violates the statute’s requiremenis fo protect customers and
consumers.

Second, the failure to examine and set imitial price cap
rates based on cost will allow the LECs ifo use any
excessive monopoly profits to cross subsidize compestitive
services, thus impeding competition and failing {o provide
the specific safeguard required by law to “assure that
there is ‘no cross subsidization of competitive services by
monepoly services.™™

Third, the plans also fail te provide for the
infrastructure necessary to assure “the continuation of
quality local exchange telephone service” as required by
the statute® The plans grant to the LECs, at their request,
great freedom in earnings and pricing, which they say will
enable them fo make the necessary investmenis in new
technology. Unlike the plans of other states, however,
there is no obligation on the part of the LECs to invest
one dollar in Virginia. Thus, if funds for infrastructure
become scarce, the LECs may be forced to invest in states
where they have an obligation rather than Virginia where
the greater need may be,

The failings of the plans approved by the majority are
not of mere academic or theoreticgl concern. The harm
will be real and could be substantial, First, the plans will
require Virginia citizens and businesses to pay what may
well be excessive rates. This is contrary to the law and
poar policy.

In addition, these plans will not only hurt individual
Virginia citizens, they are detrimental to Virginia business,
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economic development, and the Commonwealth itself,
Excessive telecommunications costs will, of course, he a
hindrance to Virginia businesses as they compete in the
global market. Of at least equal importance is the assured
availability of technology and infrastructure. As stated
above, the plans do not require the LECs to invest in
infrastructure or technelogy in Virginia, nor do the plans
provide appropriate inceniives otherwise to ensure that
Virginia will be on the cutting edge in telecommunications.
If Virginia falls behind, catching up could be expensive in
terms of lost opportunities and lost jobs.

Given the actions of the majority in approving the
alternative plans and the essential role that competition
must play in protecting the public inferest, it is important
that the General Assembly act as soon as possible to
authorize and encourage competition at the local exchange
level. Under the majority approved plans, the LECs will be
treated as if competition exists, and yet the competitive
pressures io reduce or hold down rates while improving
infrastructure and service are not, and willi not be,
present, Indeed, the plans approved by the majority
further entrench monopoly providers which will inhibit,
rather than promote, competition. This places the public at
risk. The General Assembly should authorize local
exchange competition so that competition can protect the
public, spur investmenti and innovation, and hold down
rates. Further, care should he taken not only fo allow
competition, but to encourage and foster it as well.

II
The Price Cap Plans

The price cap plans should not have been allowed in
the form approved by the majority, particularly given the
fack of competition for the provision of local services. I
find the approved plans not only contrary to the law and
detrimental to the public interest, but also not well crafted
or well structured. Further, the majority Order gives liitle
reason for their approval and almost no rationale for
many decisions that were made."

The major deficiencies in the price cap plans are
identified below, as well as a summary of why, in my
view, the plans are contrary to the provisions of § 56-235.5
of the Code of Virginia.

A. The Price Cap Plans Are Premised on Competition for
Local Exchange Service Which Does Not Exist.

There is one fundamental flaw underlying the price cap
plans approved by the majority which may explain, in
part, the excessive earnings and pricing freedoms allowed
by the plans. The plans, in theory and practice, must be
-premised on active competition for local exchange service.
Indeed, according to the majority, the plans are aimed at
allowing the LECs to respond to competition. For example,
at page 11 of the Order, the majority states:

[TThe plans benefit the public interest by providing the

LECs the flexibility they need to respond to the
increasingly competitive telecommunications market in
a manner similar to that of their unencumbered
competitors.

The “unencumbered competitors” cannot and are not
providing local exchange service because the law prohibits
it. The LECs are allowed the “flexibility” to continue to
extract monopoly profits from local exchange service® and
vet, local exchange competition does not and, at present,
cannot exist.

Competition for local exchange service is not legally
permissible,” and Appendix A of the plans approved by
the majority shows, beyond question, that local exchange
service is stiil, in fact, a monopoly. In Appendix A, the
majority lists the services that they deem to be
competitive and those that are still monopoly services®
because either only the LEC can provide the service or
there is not sufficient competition or potential competition
for these services to regulate their groups of services were
“Competitive”* These gservices include such items as
“Speed Calling” and “Apartment Door Answering.” The
majority found, however, that 88 of BA-Va's services or
groups of services were monopoly services.® These
included those services that are crifical to each of us in
our daily lives, including, fundamentally, basic local
telephone service. The majority’s findings were, of course,
similar for United/Centel.® Thus, for exampie, when the
majority analyzed the more than 100 services or groups of
services offered by BA-Va, it could find oniy 16 which
they viewed as competitive. Further, the record revealed
that no competitive services or products have been
introduced by the- LEC parficipanis in this case since
1991." Local exchange service simply is noi competitive.
The LECs are still monopolies, providing monopoly
services.

At page 12 of the Order, the majority again refers to
competition, this fime comparing the present situation to
the circumstances of interLATA competition in 1984:

In 1984, when we changed our regulatory approach
regarding interexchange carriers, competition among
them was in its infancy. We monitored the evolving
market place and retained the ability to reregulate if
AT&T's market power had begun suppressing
competition. We are facing a similar sijuation today
with the LECs, and as was tirue regarding the
inferexchange carriers, we believe that, over time, it
will become evident that adopting alternative forms of
regulation for the LECs is the appropriate decision for
us to make at this time.

The facts could not be more different today than they
were in 1984. In 1984 the General Assembly authorized
competitive interexchange carriers, effective July 1, 1984,
so that there could be competition in the intrastate
interexchange market, where all competitors could reach
the customer through the LEC. Today, local exchange
competition is still illegal and, because of the facilities
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required to reach the customer, competition could be slow
to develop even after it is allowed.

The plans adopted by the majority are based on a false
premise, the existence of competition to provide basic
lecal exchange service., The plans approved by the
majority, with significant modifications, could be an
appropriate regulatory response to a legal change which
would allow and foster competition at the local exchange
level. At present, however, the plans simply, unnecessarily,
lock in what may be excessive profits and free up the

LECs to increase these profits to the detriment of
customers, competitors, potential competitors, and the
public.

B. Establishment of Initial Rates

The price cap plans approved by the majority continue
existing rates® for BA-Va. and United/Centel without
examination. This action violates the law, will hinder
competition, is contrary to scund econcmic policy and, in
my opinion, abrogates our responsibility.

Code § 56-235.5.H. requires the Commission to “adopt
safeguards to protect consumers and competifive markets.
At a minimum these safeguards must assure that there is
no cross subsidization of competitive services by monopoly
services.” The rationale for requiring safeguards against
cross subsidies was succinctly stated by several witnesses.™
Promoting competition requires efficient, cost-based,
pricing policies for non-competitive services. The decision
to enter a market will be driven not only by the barriers
to entry, but also by existing prices. If the existing prices
are set either too high or teo low, distorted signals will be
sent to potential enirants. These signals can lead to an
inefficient industry structure with society paying for the
inefficiencies.® Thus, in order to promote the development
of competition, it is necessary to set prices for
non-competitive services based on their costs of production.

Not only sound economic policy, but fundamental
fairness and the statute require that initial monopoly rates
in a price cap plan be set based on cost of service such
that the rates afford the LEC the opportunity fo earn a
reasonable return® No one can, or did, disagree with this
basic premise. For example, BA-Va's principal economic
witness, Dr. Robert G. Harris, specifically agreed that the
Commission should satisfy itself *“as to rates, the
profitability, and a reasonable rate of return.”*

The sole question which then remains is whether the
Commission has determined that the current rates are
proper or can do so without a full examination. The
answer to that question is no. The Commission has not had
a proceeding that would allow if to know whether the
rates are too high or too low and it cannot make that
determination without a full examination.

A brief review of the history of the little we do know of
the LECS costs and rates and the Commission’s denial of
various requests for examinafion of these matiers reveals

why there can be no other answer to this question. First,
for example, incredible as it may seem, BA-Va., one of the
largest utilities in the Commonwealth, had its last rate
case examination in 1983,% more than a decade ago.
BA-Va’'s rates have not been scrutinized by this
Commission in the context of a full rate proceeding since
that time. By contrasi, other large utilities in the
Commonwealth have been subject fo regular, confinuing
examination,® as the LECs should have been®™ This failure
to examine the rates is not because requests were not
made; such requests were made but were turned down,
gometimes with an indication that the review would come
later.® The full examination never came and now, under
the majority’s plans, the rates will never be reviewed.

Not only has there been no full rate examination for
more than a decade, much has changed that requires that
examination. First, since the last full rate examination, the
telecommunications industry has been a declining cost
industry. Simply to say that rates did not rise or actually
declined somewhat during this period is no assurance that
ratepayers are not paying excessive rafes. Local exchange
service has heen and remains a monopoly. If costs
declined, rates should have been reduced” as they would
have been in a compefifive market. For example, no one
is paying today, in nominal or real dollars, what a
purchaser did for a computer in 1984, As the costs to
produce computers declined, the competifive marketplace
ensured that computer prices did too. Such should have
also been the case for local exchange service, but it has
been a monopoly; if costs actually declined, the rates
should have been reduced by the Commission
appropriately. However, under the majority’s decision, we
will never know whether Virginians were and are being
overcharged, or, if so, by how much.

While 'we may not be able to correct what might have
been overcharges of the pasf, we can ai least try to aveoid
overcharges in the future. The information we have in this
proceeding shows clearly that the examination which has
not previously been made is now required. A review of
BA-Va. data demonstrates this. Evidence received during
the hearing showed that costs have changed dramatically
for BA-Va. since its last rate case. For example, affiliate
expenses as a percentage of total operations and
maintenance expense has doubled since 1884. Further, the
gross amount of these affiliate expenses runs to hundreds
of millions of dellars.® These affiliate payments are made
by BA-Va. to its parent Bell Atlantic and related affiliates.
Notwithstanding the dramatic increase in expenses which
the Commission is charged to scrutinize most closely,”
these payments have not been thoroughly audited since
divestiture.® '

Specifically and explicitly, Staff accounting witness Kim
Trimble confirmed that, for more than a decade, there
has been no comprehensive audit or review to determine
whether the payments made by BA-Va. to its affiliates are
reasonable;* the Staff has not been directed to audit the
figures in this manner® Such affiliaie expenses have not
been examined as they are for other utilities, such as gas
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and electric companies.®

The failure to examine the affiliate expenses 1is
particularly alarming in view of the dramatic increase in
such expenses since 1984 and our statutory duty with
respect to such expenses® The Supreme Court of Virginia
explained that the examination of such expenses is
fundamental to ratemaking and our duty: :

A fundamental public policy underlies the stringent
standard of proof enunciated in these statutes. The
legislation makes clear that the General Assembly
expects the Commission to scrutinize transactions
between a utility and one of its affiliates. Such
scrufiny is mandated because the contracting parties
have a unity of interests and do not deal at arm’s
length. Thus, there exists the opportunity for double
profit at the ratepayers’ expense - a situation that
does not exist when the pariies to a fransaction are
independent of each other. The need for regulatory
scrutiny of affiliate transactions has long been
recognized. (Citations omitted; emphases supplied.)

Commonwealth Gas Services v. Reynolds Metals, 236 Va.
362 at 367, 374 S.E.2d 35 (1988).

Affiliate expenses have not been scrutinized as required by
law. Such scrutiny should be part of an overall rate
examination of all LECs to establish the initial rates for
any alternative regulatory plan.

In addition, the majority Order at pages 26-27 states that
upon implementation of the plans, “we will proceed to
consider access pricing in Case No. PUCB80042." In that
proceeding, presumably, access charges will be set based
on factors which at least include cost. If access charges
decline as expected, under Paragraph 8 of the price cap
plans the LECs may seek to increase Basic rates to make
up any deficiency. Witness Robert Woltz made it
abundantly clear that BA-Va. would congider doing just
that® Mr. Woliz also said that if intralLATA calling is
made competitive and BA-Va. lowers rates f{o meet the
competition, it could request an increase in Basic rafes to
offset the revenue loss.’

The simple, fair answer to these issues is to have a full
examination of rates before the inifial price cap rates are
set. This examination would not only be fair for the
customers and competitors, but {o the LECs as well. The
Commission should consider not only cost decreases, but
any revenue losses due to reductions in access charges,
the elimination of Touch Tone charges mandated by the
majority, and the impact of broadening access to the
Virginia Universal Service Plan.

A comprehensive examination is required to defermine
appropriate initial prices for non-competitive services to
comply with the statufe, to foster competition and fto
protect ratepayers fram monopoly pricing.

C. Price Increases for Discretionary Services

The price cap plans approved by the majority classify
services as Basic, Discretionary, and Competitive.
“Discretionrary” services are said fto be optional,
nonessential enhancements to basic service. There may or
may not be alternative suppliers of these services” other
than BA-Va. and United/Centel, but by definition the prices
charged by the LECs for their Discretionary services are
not regulated by competition or potential competition. They
are monopoly services. Under the approved price cap
plans, prices for these monopoly services may be
increased significantly faster than prices for Basic services.
For example, BA-Va’'s plan permits Discretionary service
prices to increase at the rate of inflation during 1995 and
1996, up to a maximum increase of 100, After January
1, 1997, BA-Va. may increase prices by up to 109 each
year. If a price increase is deferred for a period, the
increase may be up to .839 per month since the last
increase, for a maximum increase of 25, at any one
time.®

Historically, the LECs have charged prices well above
cost for Discretionary services, using the excess profits to
reduce rates for basic services. Accordingly, LECs were
given the opportunity to enhance earnings from ‘‘optional,
nonessential” services in exchange for keeping Basic rates
down. Permitting such pricing fer Discretionary services in
the price cap plans appears to be a leffover from earnings
regulafion that is not theoretically or practically consistent
with price cap regulation.®

Under price cap regulation, the Commission is less
concerned with the level of overall earnings than with the
prices charged for various services. Earnings from
Discretionary services will no longer be used to hold down
Basic rates, but to provide additional profit centers for the
carriers. LECs should not be permitted to earn excessive
monopoly profits from noncomipetitive services. Since a
majority of Discrefionary services are monopoly services
which do not face any competition, and the remaining
services do not face sufficient competition or potential
competition o regulate prices, it is incumbent on the
Commission to protect the public interest by regulating the
prices for Discretionary services until competition is
sufficient to do so. The customers who rely on
Discretionary services deserve profection from monopoly
pricing. No party to this proceeding even vaguely
suggested that the public interest should permit excessive
monopely profits. For example, BA-Va's Dr. Harris agreed
that “a good regulation plan should limit the price of
noncompetitive services directly.”” The plans approved by
the majority nonetheless allow monopoly pricing for these
services which, in my view, is clearly contrary to the
public interest and to the standards of § 56-235.5 of the
Code.

Under the price cap plans approved today, consumers
face two choices. They can do without useful and
innovative Discretionary services, or they can risk being
gouged. Staff witness William Irby recounted having “seen
BA-VA studies showing that the profit maximizing price for
some of these services is well above the current price.

Vol. 11, Issue 4

Monday, November 14, 1994

571



State Corporation Commission

That is, the additional revenues from a price increase for
existing customers would more than offset the lost revenue
from customers who drop the service because of the
increase.”® Mr. Irby concluded that, when price increases
were implemented, “the customer would either have to
pay the inflated price or discontinue a service on which
he or she had become dependent”® I do not believe the
General Assembly intended this result in enacting Code §
56-235.5. To allow monopoly pricing of discretionary
services unreasonably prejudices and disadvantages the
class of customers who rely on these services. This
violates § 56-235.5.B.(iii). Until sufficient competition
develops to control effectively the prices charged for any
monopoly service, even those which are only
“Discretionary,” consumers should be protected {rom
monopoly pricing.

Code § 56-2355H requires the Commission to “adopt
safeguards to protect consumers and compefitive markets.
At a minimum these safeguards must assure that there is
no cross subsidization of competitive services by monopoly
services.” Adopting a plan which allows for ‘profit
maximizing” price increases to monopoly discretionary
services makes it far less likely that the intended goal of
the General Assembly, i.e., the prohibition against
anti-competitive crogs subsidization, can he realized. A firm
that may price its producis that face little or no
competition well above cost can afford to price its
products that do face competition at or below cost, still
make profits, and drive out potential competifors. A
potential competitor with no monepoly ‘“Discretionary”
services must take its profits from its competitive
offerings.

The price cap plan approved for United/Centel
inexplicably imposes different pricing requiremenis for
those companies, as compared to the BA-Va. plan. Under
the United/Centel plan, prices for any discretionary
service may be increased at the rate of inflation for the
previous year. However, if no rate increase is obtained
“during the prior 12 month period” the companies may
raise rates by the cumulative increase in the Gross
Domestic Product Price Index (“GDPPI”), up to a
maximum of iwice the previous year’s rate of inflation.*
The majority offers no explanation for the difference
between the United/Centel and BA-Va. plans,
record contains no evidence to suggest why these
provisions should not be the same. This is particularly
perplexing because the majority-approved United/Centel
price change mechanism for discretionary services is
significantly different from what the companies requested.

Under “traditional” rate base, rate of return regulation,
the goal of regulation was to act as the surrogate of the
competitive market, that is, regulators should fix rates
which, but for iis absence, competition would establish.®
Under Code §56-235.5F. and G. the Commission may
de-regulate certain service offerings if the Commission
finds that “competition or the potential for competition in
the market place is or can be an effective regulator of
price” of such services and may re-regulate any service

and the’

for which it finds “that competition no longer effectively
regulates the price of that service.” Under the
majority-approved price cap plans, Discretionary services
fall into neither category. Prices for these services will
neither be well-regulated by the Commission nor
“effectively regulated” by the competitive marketplace.

Finally, it also seems likely that the ability to raise
prices more or less freely for Discretionary services may
also inhibif innovation. As Mr. Irby observed, when a firm
has the choice “between spending millions to develop and
introduce new products that may or may not pay off
several years in the future, versus immediately generating
additional cost free revenue by merely filing an
administrative tariff, it is clear which course of action it
would follow.”#

In my view, at a minimum, protection of the public
interest requires that Discretionary services be afforded no
greater pricing freedom than Basic services. The LECs
should not be permitted to extract excessive monopoly
profits from noncompetitive services.

D. “Revenue Neuiral” Price Restructurings

The price cap plans permit BA-Va, and United/Centel to
propose changes in the price of any Basic or Discretionary
service, so long as the nei effect of such proposed changes
is “revenue neutral.”" Such proposed price changes would
be subject to the ‘“nolification provisions of Code
§56-237.1.” If 20 or more complaints about the proposed
resiructuring are raised, the Commission will hold a
hearing “concerning the lawiulness of the restructuring,
pursuant to §56-235.5” The Commission may refuse to
approve any proposed change which is not in the public
interest or, presumably, which it finds not to be lawful.
The Order does not indicate what issues wilt be considered
“concerning the lawfulness of the restructuring.” In my
view, this mechanism for price changes is inconsistent with
the concept of price (as opposed to earnings) regulation
and is therefore unnecessary, and, as it invites the carriers
to “game” the system, is not in the public interest.
“Revenue neutral” price changes simply should not be
permitted. A price cap should be a price cap.

The alternative regulatory plans adopted for BA-Va. and
United/Centel both purport to be price cap plans, under
which prices for basic telephone service may increase
only insofar as permitted by the operation of the price
change formula (the “cap”) adopted with the plan,
However, permitting “revenue neuiral” price changes both
vitiates the “moratorium” for basic rate changes described
at page 8 of the majority Order and permits price changes
apart from the operation of the formula, or cap. The
potential for mischief abounds.

For example, suppose that on February 1, 1895, a LEC
increases its prices for all Discretionary services by the
rate of inflation during 1994, say 4%, and its revenues
from its Discretionary services increase by 8% during
1995, due in part to the price increase and in part from

Virginia Register of Regulations

572



State Corporation Commission

growth in subscribership. Under Paragraph 8 of its plan,
the LEC could, toward the end of 1995, propose a
"revenue neutral” price change, reducing its Discrefionary
rates and increasing Basic rates by a like amouni. Should
the Commission agree with the preposal, all the revenue
growth attributable to the unstoppable formula increase to
Discretionary rates would then be shifted to Basic rates,
despite the existence of the rate moratorium for Basic
services. In early 1996, the LEC may he able to raise
rates again for those Discretionary services by the raie of
inflation experienced in 1995,® an increase which, under
the majority-approved plan, would occur without a2 hearing,
While it may be frue that a LEC would never attempt a
ploy like this, the plans permit it to ifry. Further, the LEC
can seek fo change prices for any service virtually at any
fime under Paragraph 8 of the plans,

The “revenue neutrai” price change described above
might be comparatively easy for the Commission f{o
“refuse to approve,”® but other possible price change
requests might be harder to turn down. For example,
there is a vast disparity in the rates for basic residential
service and basic business service. A LEC can reduce or
even eliminate this disparity by proposing a ‘revenue
neutral” price change under Paragraph 8§ and arguing that
a reduction to business rates offset by an increase to
residential rates is good for business and will allow the
LEC to “respond” to compelition in the future and
“therefore i5 “in the public interest.” It might also argue
that such a shift brings prices for both business and
residential service closer to the actual costs to provide
such service.

Permitting “revenue neutrai” price changes is not
consistent with the concept of price regulation” Under
price regulation, earnings and revenues are supposed to be
as irrelevant as the cost of providing service. The LE(Cs
claim that they need the ability to price flexibly to meet
the threat of competition. The majority has found,
however, that there is no effective competition for Basic
and Discretionary services. Under price regulation, there is
likewise no public interest need for the Commission to
maintain a floor beneath LEC earnings or revenues
through “revenue neutral” price changes. The LECs argue
that they are willing to bear the risks of the market
place® The LECs, not their cusiomers, should bear the
revenue risk of price changes permissible under the plans.

The ability to make “revenue neutral” price changes
between Basic and Discretionary services may also inhibit
the deployment of Competitive services, or at least the
classification of new services as “Competitive.” Since the
price cap plans do not permit “revenue neuiral” price
changes between Competitive and either Basic or
Discretionary services, there is no possibility for shifting
revenues from Competitive to Basic services. The LEC
therefore has an incentive to classify services as
Discretionary rather than Competitive, It can raise fhe
prices of Discretionary services by up to 10% per year,”
then shift resulting revenue increases inio Basic rates
(with Commission approval) even during the moratorium

period if it later decides o reduce the rates for the new
Discretionary services. If a new service is classified as
Competitive, the LEC’s ability to raise the service's price
is constrained by the presence of competitive alternatives
and it has no opportunity to shift revenues “lost” through
price decreases io its Basic services.

When the LECs develop and introduce new services, the
structure of the majority plans provide the LECs with
more incentives te develop services which can be
classified as Discretionary, rather than to seek out ways to
compete with existing services provided by other non-LEC
carriers, By definition, Discretionary services are those
which only the LEC can provide or for which competition
provides ineffective price regulation and for which it may
charge monopoly prices. What is the incentive for the LEC
to seek out markets where effective competitors exist?

One final note about Paragraph 8 of each price cap
plan; it neither limits the timing nor the frequency of LEC
requests for “revenue neutral” price changes. The majority
has not supported the concept of a comprehensive raie
examination, in which prices for all services could be
examined and set in relation to their costs, The majority
has, however, said that the Commission would address the
access charge issue which, according to BA-Va, may lead
to a request for a revenue neutral rate restructuring
request. Other Paragraph 8 requests may also follow. It is
not hard fo imagine our Staff simultaneously reviewing
muitiple requests from each LEC for “revenue neutral”
price changes, in which some review of cost of service
data is inevitable. If for no other reason than
administrative efficiency, the Commission should conduct a
comprehensive rate review and deal, proactively, with
many of the potential “revenue neutral” issues,

E. Moratorium periods

According to the majority, the most significant difference
between the BA-Va. price cap plan and the United/Centel
plan is the ability to begin indexing prices for Basic
services af different times® The Order also recites that
“the existing affordability of BLETS can be protected in
the future by a temporary moratorium on rate
increases as specified by the plans[.]”® What the majority
does not explain is why the existing affordability of
United/Centel’s rates should be protected for three fewer
years than the rates of BA-Va. Under the United/Centel
plan, those companies can begin raising Basic rates in
1998, but BA-Va. cannot begin raising Basic rates under its
plan uniil 2001. There is nothing in the United/Centel plan
which might offset the three year difference in protection
of affordability of rates for basic telephone service. There
is no explanation in the majority Order as to how it is in
the public interest to approve two otherwise similar plans,
one of which provides significantly inferior protection to
COnSumers.

The majority cites differences in the “operating
characteristics, demographics, and customer makeup” of
the companies to justify the different indexing dates. This
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indicates some belief or suspicion on the part of the
majority that United/Centel and BA-Va, have different
costs of providing service or expect different rates of
increase in gsuch costs. The record does nof support such a
finding. There well may be such differences between
United/Centel and BA-Va.* however, the record contains
no evidence of the ceost of providing service in the past or
projections for the future. Further, the majority has
rejected the call for a comprehensive rate review in
which any differepces in the costs of providing service
could be fully explored. Finally, both United/Centel and
BA-Va, proposed to increase rates for Basic service by the
same factor — one half of the change in the GDPPI —
indicating the belief of those companies that there would
be no substantial difference in the rate of future cost

increases. The majority can point to no rteason for
“freezing” BA-Va.'s Basic rates for twice the period of
United/Centel’s rates other than that is whai the

companies requested.

In my opinion, it is not in the public interest to provide
less protection to the customers of United/Centel than to
those of Bell Atlantic.

F. The Price Change Mechanism

The price cap plans adopted by the majority each
contain a price change mechanism that permits prices for
Basic services to he increased, following the end of the
moratorium periods, by one half of the previous year’s
percentage change in the rate of inflation.¥ Prices can be
decreased only if the LEC “wishes o reduce” prices.” The
majority’s plans thus allow rate increases for Basic
services, regardless of whether the LEC's costs go up or
down and regardless of the level of return the LEC is
carning. Each year the LEC, unless it “wishes to reduce
prices,” may raise prices for Basic services® Because all
Basic and many Discretionary services now and for the
immediate future face no effective competition, the price
change mechanism should reflect both cost and
productivity changes and provide incentives to the LECs to
increase efficiency. The majority plans do not do this.

Most price cap plans permit prices to be increased
periodically by the rate of change in some independent
price index — often, as here, the GDPPI - but require
that part of the change in the index be offset by what is
known as the productivity factor, sometimes known as the
“¥X” factor.® Reducing the permissible price change by
application of a productivity factor creates an incentive for
the LEC to innovate, cut ifs costs and raise its productivity
in order to increase its earnings. Failure to so act means
that the LECs costs increase faster than its prices are
permitted to increase under the “cap”, thereby reducing
the LEC's earnings. The productivity factor also helps to
assure that the LEC’s ratepayers share in the henefits of
the additional efficiencies price cap regulation should be
designed to encourage When the productivity factor
exceeds the percentage change in the price index, for
example, ratepayers see a decline in rates, in both real
and nominal terms.®

The BA-Va. and United/Ceniel price cap plans provide
no explicit productivity factor, buf use half the rate of
inflation as a proxy for productivity. As can readily be
seen, under these plans the productivity factor can never
wholly offset the price index. Therefore, regardless of
whether the LECs are aggressive or indifferent toward
improving their productivity, ratepayers face the prospect
of perpetual rate increases.

The evidence advanced in support of using one half the
inflation rate as a proxy for productivity does nof support
its use here. BA-Va. witness Harris cited a study suggesting
that, over a 57-year period (1935-92), the raie of change in
telephone prices was abouf one half ihe rate of change in
inflation, as measured by the Consumer Price Index.®
Other parties asserted that the BA-Va. proposal was
deficient by pointing to productivity factors approved in
other jurisdictions. For example, in New Jersey the
productivity facter is 2.0%, and the Bell Aflaniic subsidiary
there is required to share earnings above 13.79 return on

equity. The (alifornia commission imposed a 4.59
productivity offget in its initial price cap plan. One
company operating there, GTE, negotiated a recent

setflement in which it agreed to productivity offsets of
509 in 1994, 489 in 1995 and 469, in 1986 In
Pennsylvania, the Bell Atlantic subsidiary proposed a price
cap plan having a Productivity Offset of 2.25% and has
agreed to the Pennsylvania Commission’s increase of that
factor to 2.93%. Under the Pennsylvania plan, whenever
the productivity factor exceeds the annual rate of inflation,
the LEC is required to reduce rates® Fven the British
price cap plan, which BA-Va. witness Harris studied for 19
years® and cited to demonstrate “the superiority of price
caps over {raditional rate of return regulation,”®
incorporated an original productivity factor (the “X”
factor) of 3.09,, but increased the factor over the years to
7.5%.%

Productivity studies conducted by various witnesses
further suggested the deficiency of the proposed (now
approved) price change mechanism. AT&T witness
Lundberg suggested that a more accurate and effective
price change mechanism would permit price increases at
inflation minus 4.5%.° Based on his review of extensive
data, including Bell Atlantic internal studies, Afttorney
General witness Dr. Marvin Kahn recommended a
productivity factor of at least 5.09.™

In my view there is insufficient basis in the record to
implement a price change mechanism that would permit
perpetual price increases. The productivity factor approved
by the majority, one half of the inflation rate, is not
supported by the record, does not provide sufficient
incentive to the LEC to innovate and improve ils
efficiency of operation, and completely fails to capture for
customers the effects of any improvement that does occur.
In short, the price change mechanism approved by the
majority does not serve the public interest.

As indicated earlier, I would require as a condition of
adopting alternafive price cap regulation that the LEC
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underge a comprehensive rate examination. During this
proceeding, each LEC should produce stedies of its
expected Total Factor Productivity.” The price change
mechanism, or formuia, could thea be determined upon a
better record than is before us presently. During these
proposed proceedings, the [LIECs desiring alteraative
regulation could present the Commission with their plans
for infrastructure invesiment and development in order for
the Commission to be fully informed in its determination
of the appropriate productivity factor itc incorporate into
the price cap formula.

G. Prevention of Cross-subsidies

Code § 56-2355.H requires the implementation of
consumer safeguards at the time of adoption of any
alternative regulatory plan sufficient to ensure against the
subsidization of competitive services by monopoly services,
Further, the Commission may not adopt any aliernative
regwlatory methodology, under Code § 56-2355.B. or C,
unless it finds that the plan “will aot unreasonably
prejudice or disadvantage any class of telephone company
customers or other providers of competitive services.” In
my view, the price cap plans adopted by the majority do
not provide sufficient competitive protections to meet these
requirements of the Code.

The competitive safeguards adopted by the majority
include the unbundling and ftariffing of noncompetitive
componenis of Competitive services and requiring that
rates for LECs Competfitive services cover their
incremental costs (including the imputation of the tariffed
rate of any noncompetitive component}.”™ These safeguards
may ensure that the LECs will not be able to purchase
non-competitive components from themselves at rates
below what they charge their competitors for these
components. These safeguards de not, however, prevent
subsidization of competitive services by moenopoly services.

The price of a noncompetitive component of a
Competitive service may be sufficiently above the actual
cost of producing the compenent that the tariffed price
generates an excessive monopely profit. Since the majority
does not agree to undertake a comprehensive rate
examination in which the price of each component could
be set in relation te its cost, requiring both the LEC and
its competitors to pay the same price for noncompetitive
components merely locks in any existing subsidy. The
requirement that ‘*‘revenues shall be atiributed fo
noncompetitive operations based on the tariff rates and
quantities used”™ accomplishes nothing under price cap
regulation, since prices are set without regard to the level
of earnings they produce. This is not only unfair to all
who must pay the rates, but is contrary to the theoretical
and practical premises of this “safeguard.” The safeguard
only works if the wunbundled tariffed rate for the
non-competitive component is related to cost.

Suppose a LEC and a competitor both offer a particular
competitive service which contains one Discretionary
service as a component (supplied to both by the LEC), the

price of which is $1/unit, and one competitive component
which each competitor supplies for itself, which costs both
the competitor and the LEC $1/unit to produce. The cost
of the gervice to the LECS competitor is $2/unit, If the
Discretionary component actually costs the LEC only
25¢/unit to produce despite its tariffed price of $1/unit™
then the cost of the service to the LEC is only $1.25/unit,
The LEC can sell its service at $2/unit, cover its costs,
and still earn a 37.5% profit. If the LEC’s competitor can
sell its service at $2/unit, it will earn nothing,

The safeguards are alse deficient in that they do not
require the LEC to prove that the price it will charge for
a Competitive service actually covers costs unless a
competitor files a complaint. Suppose in the example set
out above the LEC sells its Competitive service not for
$2/unit, but for $1.95/unit. This rate covers the imputed
tariff price of $§1/unit (and incidentally makes a profit of
35.99%,), even though it does not cover the incremental cost
of the competitive component. The majority Order states,
at page 17, that the "“LECs must maintain studies
demonstrating that any Compelitive service’s pricing meets
or exceeds imputed costs plus incremental costs. LECS
must respond within 30 days to any complaints alleging
that a LEC has vielated the imputation requirement.”
(Emphasis supplied.) The LEC is not required to file its
cost studies until there is a complaint. Accordingly, the
studies will not be examined unless and until there is a
complaint. Will a competifor file a complaint over a price
difference of 5¢/unit in such an instance? I not, then the
LEC can price Competitive services in viplation of the
“incremental cost floor,” as discussed at pages 17-18 of the
majority Order, and the Commission will never know,
Further, if the LEC can sell a service for $1.95 and a
competitor cannot sell below $2.00, how long will there be
a competitor? Cost studies demonstrating that the imputed
and incremental costs will be covered should be filed at
the time the service is offered.

Further, I am not convinced that the cost studies that
the majority would require the LECs to maintain (and fo
file in the case of a complaint) are sufficient te show all
the costs incurred in the development and provision of the
competitive service. The majority characterizes the
incremental costs to be included in the studies as “the
long-run additional costs incurred to provide an entire
service(s}.” Yet, "these costs do not include allocated joint
and common overheads[.’™ I do not know how
competifors would be able administratively to shift
recovery of their “joint ané common overheads” onto
another service, as apparently the LECs will be able to do.
In the example given ahove, the LEC has its 37.59; profit
margin to cover these costs; the competitor has nothing.
This will neither promote nor protect competition.

One last competitive safeguard that the majority rejects,
but which I would impose, is requiring LEC Competitive
services to he freely resold. Permitling resale helps to
prevent price discrimination in the provision of
Competitive services. The LEC will not be able consistently
to sell a Competitive service to Customer “A” at a high
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price, while selling the same service to Customer “B" at a
low price, if Customer “B” is free to resell some of the
low-price service he receives to Customer “A’™

Finally, because we do not know the relationship
between current prices and current costs, the unbundling
and imputation safeguards adopted by the majority will not
meet the test set for us by the General Assembly in Code
§ 56-2355H to assure against cross-subsidization. Only a
comprehensive rate review can hope to accomplish this
goal.

H. Open-ended Termination — The One Way Street

The majority Order, at page 6, finds that “Upon
Commission approval, the Earnings Incentive Plan will be
available as an alternative for any LEC at any time, as
will, of course, traditional rate of refurn regulation[.]”
Although the majority gives no guidance as to what will be
required to obtain the approval, the Commission may be
able to prevent BA-Va. and United/Centel from Ifreely
reaping the rewards of price cap regulation so long as it
is in the LEC’s interest to do so, but then returning to rate
of return regulation, in either its *“traditional” or its
“enhanced” form” whenever returns begin to decline
below just and reasonable levels.™ (ranting to the LECs
the ability to move from price cap to earnings regulation
according to the impact on the boftom line would be an
abuse of alternative regulation and contrary o the public
interest.

BA-Va. witness Harris contended that:

an essential feature of a good regulatory plan is that
it recognize the increasing riskiness of investment
decisions; protect customers from the risk of
investments that turn out to be uneconomic or
unsuccessful; and provide shareholders new incentives
to attract sufficient invesimeni in the public switched
telephone network. To meet those objectives, the plan
must offer a symmetric risk-reward incentive
structure, i.e,, one that shifts losses of poor investment
decisions and the rewards of good investment
decisions to shareholders.”

In order to provide the “symmetric risk-reward incentive
structure” that is acknowledged to be an essential feature
of a good regulatory plan, I would require each LEC that
chooses to implement one of the alternative regulatory
plans to agree to stay with it for a fixed period of years
(perhaps five), whether times are good or bad. Then, the
Commission would review the [LEC's performance under
the plan in order to re-affirm whether the plan continued
to meet the standards of Code § 56-235.5 and remained in
the public interest.

1 would also consider requiring the corporate parent of
each LEC that chooses an alternative regulatory plan to
itself agree to provide adequate funding, as necessary, to
its LEC subsidiary to ensure fhat the Code’s standards can
continue to he met during the duration of the plan.® While

operating under an aliernative regulatory plan, a
participating LEC would be permitted fo implement price
changes only by operation of the price change mechanism
contained in the plan. Any additional funding necessary to
maintain the affordability of rates or continue the guality
of service would have {o be supplied by the LEC or iis
corporate parent.?®

Following the Initial review® of the LEC's experience
under the alternative plan, if the Commission found the
alternative plan continued to be in the public inierest, the
LEC could apply for either continuation of the original
plan, or any of the alternatives previously approved by the
Commission, including rate of return regulation, for a
similar or different duration. If the Commission concluded
that the original alternative regulatory plan was no longer
in the public inferest, the Cominission would determine the
appropriate regulation for the LEC, I would not grant the
right to change regulatory plans easily nor create the
situation that might require the Commission to terminate
an alternative plan to the benefit of the LEC and the
detriment of the ratepayers. To do so provides the LEC's
shareholders with a ready escape from the conseguences
of the LEC’s investment decisions, and shifts this risk back
to ratepayers. The public inierest requires that if the LEC
is to be permitted to reap the rewards of successful
decision-making, it must likewise bear the risk of
unsuccessful decision-making.

I. Infrastructure Investment Not Assured

As set forth in some detail above, the price cap plans
approved by the majority do not serve the public interest
because they do not protect captive ratepayers from the
threat, if not the certainty, of monopoly pricing and
because they do not provide sufficient protection to
potential - competitors of the LECs. I believe that these
plans will not hasten, but rather will impede, the
development of such competition. The plans give the LECs
too much pricing flexibility and remove what few
regulatory restraints the Commission has imposed since
divestiture. As such, these plans are contrary to the public
interest.

There is yet another, perhaps even more glaring,
deficiency in the price cap plans approved by the
majority. The LECs stated that the freedom and flexibility
permitted by the aliernative plans were necessary for
fhem to invest in Virginia and ensure a modern
infrastructure. However, while the plans grant nearly
complete freedom to the LECs fo increase their earnings,
they do not assure that the LECs will invest even a single
dollar of those earnings in the development of the
advanced infrastructure in Virginia.

Compare the majority’s plan to the one approved by the
Pennsylvania Public Ulilities Commission for Bell Atlantic -
Pennsylvania (“BA-Pa”), BA-Va's sister c¢ompany, The
Pennsylvania PUC devotes nearly one-third of its 198 page
order® to a discussion of BA-Pa's Network Modernization
Plan. Pursuant fo legislation passed in Pennsylvania, any
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local exchange carrier which sought to be reguiated by an
alternative form of regulation was required to “‘commit to
universal broadband availability and shall commit to
converting 1009, of its interoffice and distribution
telecommunications network to broadband capabilityl.]™
This breoadband network® must be deployed equitably in
rural, urban and suburban areas, and ‘“shall be in or
adjacent fo public rights-of-way abutting public schools,
including the administrative offices supporting public
schools, industrial parks, and health care facilitieg[.]" *
The BA-Pa plan requires this investment.

BA-Pa did not have to seek alternative regulation in
Pennsylvania. It chose to do so even though its choice
required it {0 commit te this massive infrastructure
deployment. It was willing to agree to do this in exchange
for the kind of pricing freedom that the majority Order
has given BA-Va. and United/Centel here, without the
concomitant investment responsibility.

Another Bell Atlantic subsidiary, New Jersey Beil (“*NJ
Beli”), agreed to speed up the deploymeni of advanced
infrastructure in that state by $1.5 billion during this
decade in exchange for a more limited form of pricing
freedom. NJ Bell's prices will be regulated with a price
cap mechanism but if must stiil share all earnings above
13.79% vreturn on equity on a 50-50 basis with its
customers.* This alternative form of regulation is known in
that state as rate of refurn/rate cap regulation®

There should be no ‘“payment” for the right to
participate in an alternative regulatory plan. A plan
shouid, however, be beneficial to the LEC, #s customers
and the Commonwealth. In this case, according {o the
LECs, the plans were needed se¢ that new technology and
infrastructure could he deployed throughout Virginia. The
majority has removed all rate of return limits on BA-Va.
and United/Centel. The majority has done more than its
part. However, the LECs are not required to invest in new
technology or infrastructure in Virginia. If investments are
made, will they be enough? We do not know, Will new
infrastruciure be deployed equitably in rural, urban and
suburban areas? Will the new facilities be close enough to
our public schools and health facilities? We do not know.
The Pennsylvania plan addressed these issues. The
majority plans do not. If Virginia is fortunate enough to
have the necessary infrastructure deployed, it will be
because the parent corporations of Virginia’s LECs choose
to do so, not because they are obligated to. Moregver,
those decisions will be made far from Virginia and with
many non-Virginia pressures at work. If the plans of the
telecommunications giants do not work as well as the
planners hope, funds for investment may be short. In that
case, I am concerned that the investments will be made
first where they must be rather than where they should
be. In that case, Pennsylvania and New Jersey may
receive the investment and Virginia will be left with good
intentions.

In their failure to assure additional investment toward
the deployment of advanced tfelecommunications

infrastructure, the majority plans do not serve the public
interest. We must remember that Bell Atlantic is obligated
to make such invesiments in nearby states with which
Virginia competes for economic opportunities, jobs and
other investments.

J. The Price Cap Plans do noi Comply with Code
56-235.5

§

Code § 56-235.5.B. sets forth four standards that must be
met by any alternative regulatory plan considered by the
Commission before that plan may be approved. Reduced to
the essentials, the four standards any plan must meet
incilude: (i) protection of the affordability of BLETS; (ii)
assurance of the continuation of quality local exchange
telephone service; (iii) absence of unreasonable prejudice
or disadvantage to any class of customers or competitors;
and, {iv} being in the public interest.

Sections 11 A, through I, supra, have demonstrated my
belief that the price cap plans approved by the majority
do not meet the standards set ouf in § 56-235.5.B (iii) and
(iv) or the requirements of § 56-235.5.H. Because the plans
fail to protect and promote competition and because the
plans permit, and in fact invite, the extraction of excess
monopely profits from ratepayers, the plans cannot be said
to be in the public interest. This section will focus on the
remaining two standards whose application has been made
mandated by the General Assembly. I have not found
evidence in this record that supports the majority’s finding
that the plans will preserve the affordability of basic
service, and 1 do not helieve the majority has correctly
interpreted what is required to assure the “continuation of
quality local exchange telephone service.” See Va. Code §
56-235.5.B (i) and (ii).

1. Affordability

Beginning at page 6 of its Order the majority sets out its
“opinion” that “the evidence establishes that at current
rate levels, those services which are classified as BLETS .

. are affordable.” In support of this opinion, the Order
recites that rates were last set for the LECs in rate cases
in 1983, 1984 and 1985 and “have only decreased” since
that time. In further support, the majority points {o the
9449 level of service penetration. Because tariffed rates
have not increased since the mid-80s and because so many
people have access to service, the majority concludes that
“rate cases are not necessary to determine affordability.”™
As stated at length above, 1 believe a comprehensive rate
examination is needed. A thorough examination of the
affordability of service should also be undertaken.

Simply to say that rates have not increased since the
last time rate cases were held is an insufficient answer.
First, when rates were set during those cases, the issue of
affordability of service played little or no part in our
consideration of just and reasonable rate levels. Second,
the statute requires the Commission to consider the
“affordability of basic local exchange service,” which is
made up of mare than just the tariffed rate charged by
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the iocal exchange company. Since 1984, for example, the
federal Subscriber Line Charge (“SLC”) has been added to
bills for local service. The SLC was initially set at $1 per
month in 1985, but has now grown to $3.50 per month.
The LECs retain these revenues. BA-Va’s rates for local
service run from roughly §$7 to 3%13.50 per month
depending on the size of the exchange. Therefore, the
addition of the SLC has raised what customers must pay
to receive local exchange service by approximately 25 to
50%,. Customers cannof receive local service without
paying the SLC in addition to the tariffed rates of the
LECs., A thorough study of the affordability of local
exchange service involves more than just a review of the
fariffs. No such study has been made.

In his prefiled testimony, Staff witness Irby referred te
a survey that had been conducted by Virginia Tech, which
revealed that one reason which prevented even higher
telephone service penetration levels was the amount of
“up-front” charges assessed hy the LECs for installation
and service deposits.® Mr, Irby also acknowledged that
rates for local service vary from company io company
and from location 1o location by a factor of double or
more.” However, no study of the effect of either the
“up-front” reguirements or the variance in local rates on
affordabitity was presented.”

The evidence regarding penetration levels should also be
subjected to further scrutiny. While a 34% penetration rate
sounds excellent, there is more to this story. Closer
examination of the evidence reveals that in 30 Virginia
counties and § Virginia cities, the penetration rate is below
909%. There is a wide variance in penetration levels. In
prosperous Fairfax County, 99.39% of occupied housing
unifs have a phone, while in less-developed Sussex County
only 81.2% do.®

Also telling, perhaps, is that penetration levels have not
risen appreciably statewide since 1984, despite the fact
that “rates have only decreased” since then® In 1984, the
penetration rate stood at 939%,; nine years later, following
an Experimental Plan which, according to the majority,
“reduced rtates, promoted rate stability, helped the local
exchange companies (LECs) adapt to emerging competition
and encouraged the LECs 1o invesi in Virginia
telecommunications infrastructure,”” the penetration level
has increased only to 54.39.%

This 94.3% penetration figure is said to indicate that
telephone service is affordable; I tend to think it indicates
rather that telephone service is, like other utility service,
indispensable. I would venture to guess that the
“penetration” of electric service surpasses that for
telephone service, but this fact has not been taken as any
indication that electric rates are therefore affordable and
should never be examined in a rate proceeding.

What is needed is a study of affordability. While I
applaud the majority’s requirement to expand the Virginia
Universal Service Plan to include food stamp recipients,
affordability does not siop there. An examination of

installation and deposit requiremenis and an elasticity
study to determine the impact of charges and fees
(including deposit and instaliation requirements) on the
penetration rate should be made.

2. Continuation of GQuality Service

As indicated above, [ believe the majority has
misinterpreted the intent of the General Assembly when it
required that any alternative regulatory plan must
“reasonably [assure] the continuation of quality local
exchange telephone service.”™ According to the majority,
meeting this criterion will not be a problem “since all of
the plans require the LECs to conform to the
Commission’s Rules Governing Service Standards adopted
in Case No. PUCS30009 on Fune 10, 1593, 1993 S.C.C. Ann.
Rpt. 221.7%¥ 1 do not believe these Rules were what the
General Assembly had in mind when if charged us fo
assure the “continuation of quality local exchange
teiephone service.”

In Section II. I, supra, 1 criticize the price cap plans for
their failure to assure that adequate investment in
telecommunications infrastructure and services would be
made in the Commonwealth. In the fuiure, “quality local
exchange telephone service” will mean something different
and bhefter than what is presently available® I believe the
General Assembly wanted the Commission to approve only
those alternative regulatory plans that assured that the
evolving telecommunications requirements of present and
future generations of Virginia citizens and business would
be met. As detailed in Section II. I, these plans do not
accomplish this goal. Instead, the majority Order only
requires the LECs to file reports on such service standards
as the number of trouble reports received, nuinber of
complaints to the Commission and “the percent of all calls
to the business office which are answered live within 20
seconds.”™ The majority has limifed the LEC's
responsibility under this requirement fc maintenance of
the status que with regard to service quality, rather than
assuring the “continuation of quality local exchange
telephone service.” Even the best maintained 1994
telephone system may not be providing “quality local
exchange telephone service” as that term will be
understood in 2004 or 20l14. Any alternative regulatory
plan properly permissible under § 56-235.5 must provide
for the investmeni reasonably necessary to meet evolving
definitions of quality local exchange telephone service.

m
Earnings Incentive Plan

I will not dwell long on the majority’s other alternative
regulatory plan, the GTE Plan." Ii suffers from many of
the same deficiencies as the price cap plans.'” First and
foremost, there is no requirement that companies
operating under this plan submit to full rate examinaiion.
The Commission will have not much greater knowledge of
the current costs of service, revenues and earnings of GTE
than it does of BA-Va. and United/Centel, although still
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purparting (o regulate GTE's earnings. The Commission 18
in no position to adjudge either the reasonabieness or the
afferdability of GTE's current rates, as required by Code §
56-235.5.8B (1), To the good, however, price changes under
the GTE Plan that result in increases to its operating
revennes will be permitted only in the context of what
appears to be a true rate case™

It appears that such rate reviews as will be conducted
under the GTE Plan, other than those in which GTE
proposes to raise rates, will be no more rigorous than the
gnes conducied under the Experimental Plan'™ That is,
oniy booked figures will be reviewed and other parties
will be prohibited from offering ratemaking-type
adjustments to the booked cost of service.™ There will be
no audit of affiliates expense, for example. In short, the
GTE Plan gives the false appearance of being rate base,
rate of refurn regulation.

The GTE Plan appears to impose the same “Competitive
Safeguards”™® as do the price cap plans; therefore, the
GTE Plan provides no more protection for competitors
than the price cap plans and is, accordingly, no more
compliant with the requirements of Code § 56-235.5.B (iii)
than those price cap plans. Because it will not conduct a
rate examinaticn of GTE, the Commission c¢an not
determine whether, as described above in Section II. G,
GTE's monopoly services provide a cross subsidy to iis
competitive services in violation of Code § 56-235.5.H.

Finaliy, } must observe that there is something
perplexing in the theory underpinning the GTE and
Earnings Incentive Plans. Under these plans, in exchange
for keeping rates for basic and discretionary services
unchanged, a company is allowed to retain nearly all
earnings it generates from ils so-called competitive
gervices.™ It is only when it seeks to increase rates for
basic or discrefionary services that GTE must accouni for
all competitive earnings.'®™ Therefore, the “incentive” fo
held down basic rates and aveid a rate case in the
Earnings Incentive and GTE Plans is the competitive
earnings. Implicit in this arrangement must he that these
“competitive  earnings” are particularly desirable or
incrative. If the services providing these earnings are,
wowever, truly competitive, then their prices should be
driven to c¢ost and the “competitive earnings” would
provide little, if any, incentive. The incentive, however, is
significant because the “earnings” are from such services
as Yellow Pages and Inside Wire Maintenance, which are
¢lassified as competitive, but which provide unreguiated
monopoty profits!® Thus, the GTE and Earnings Inceative
Plans rely on the improper classification of several
services. If the ‘‘competitive” services ever really do
become competitive, this incentive will be gone.

In short, the GTE and Earnings Incentive Plans are not
truly based on rate of refurn regulation, will not protect
consumers, and do not provide adequate competitive
safeguards. As such, I find the plans fail to comply with
the taw and are confrary io the public interest.

v
Competitive Services

In its Final Order in Case No. PUCH20029,"" in which it
considered the Experimenial Plan, the Commission wrote:

Services classilied as Actually Competitive as of July
1, 1983, will remain ctassified as Competitive under
the modified Plan pursuant to Va, Cede §
56-235.0(F) while Case No. PUC930036, which will
afford an opportunity for considering potential
reclassification of those services, is underway. . . .

We do not now determine whether Yellow Pages Is
a competitive service. Thus, it presently remains
ciassified as it was on the effective date of the new
statute, as the LECs contend it should be. . . .

As our Staff’s report refates (pp. C-7 to C-8), at the
inception of the Plan, there was a major competitor
attempting te enter the market in Yellow Pages. [t
sought to produce a volume of Yellow Pages type
advertising, as an alternative to the telephone
company book, in two of the three major
metropolitan areas of the state. The Plan assumed
that this form of Yellow Pages competition wouid
develop. It has not, on any effective basis, leaving
only smaller, less than compiete substitutes. [Cite
omitted.}

$

{1}t 1s apparent that the unique form of the Yellow
Pages publication produced hy the telephone
companies is made possible by a ready availability
of information from the regulaied side of the
business. This relationship insulates a part of the

revenues from Yellow Pages advertising from
effective inroads by other media. Because this
protection is closely related to the regulated

activities of the company, we have concluded that
regulated customers should receive some of the
benefils derived by the telephone companies from
Yellow Pages operations.

In that case, the Commission required, for regulatory
purposes, that 259 of the income available for common
equity from Yellow Pages be Iimputed to the
noncompetitive side of LEC operations, a ratemaking
treatment the Commission deemed proper under Code §
56-235.5.E.

Nearty every party to the present proceeding suggested
some change in the treatment of Yellow Pages that was
mandated by the Final Order in Case No. PUC920020.
Generally speaking, the LECs urged that none of the
revenues from Yellow Pages be atiributed to
non-competitive  services, while the remaining parties
wanted all revenues so attributed.’ Both BA-Va. and the
American Association of Retired Persons sponsored
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witnesses, Dr. Robert Willig and Dr. William Shepherd,
respectively, sclely for the purpose of addressing whether
Yellow Pages is competitive.® Other parties’ wiinesses
addressed the Yellow Page issue extensively as well. '

Nonetheless, the majority concludes, at page 25 of the
Order, that it “received no evidence that would compel us
to make any changes” in iis ifreatment of Yellow Pages
and another service whose ‘“competitiveness” is' subject to
question - Inside Wire Maintenance. The Commission also
stated that “competition for those services is or can be an
effective regulator of the price of those services and that
it is in the public interest to detariff those services'
This finding by the majority is wrong.

By any test, neither Yellow Pages nor Inside Wire
Maintenance is competitive. Several parties referred to the
U.S. District Court’s opinion in the divestiture case, in
which the Court found:™

All parties concede that the Yellow Pages currently
earn supra-competitive profits Yellow Pages
provide a significant subsidy to local telephone rates.
This subsidy would rmost likely continue if the
Operating Companies were permitied to publish the
Yellow Pages. The loss of this subsidy would have
important consequences for the rates of local
telephone service. For example, the Staie of California
claims that a two dollar increase in the rates for
monthly service would be necessary to offset the loss
of revenues from directory advertising. Other states
asseri that increases of a similar magnitude would be
required . . . . This result is clearly conirary to the
goal of providing affordable telephone service fo all
Americans.

The LECs continue to earn “supra-competitive profits”
from Yellow Pages, as they also do from their Inside Wire
Maintenance programs. During the period 1990-92, BA-Va.
and United earned returns on equity from Yellow Page
operations that can only he described as astounding'®
Further, the pre-iax profits as a percentage of gross
revenues were equally extracordinary.!” As the Commission
found in Case No. PUC920029, there is no effective
competing directory, but only “smaller, less than complete
substitutes,” despite the presence of such extravagant
profit possibilities. While the indicated return on equity for
Inside Wire Maintenance is Iess than those for Yellow
Pages, it is still extraordinarily high'®

The majority appears to have invoked the
“grandfathering” provision of Code § 56-235.5.F™ in
deeming Yellow Pages and Inside Wire Mainienance to be
competitive, despite the quantity of evidence that was
produced during the hearing.™ There is no convincing
evidence before the Commission, that ‘“competition
effectively regulates the price” of Yellow Page advertising.
As the Attorney General pointed out, on brief, even
BA-Va’s wilness, Dr. Willig, “offered no empirical evidence
that Yellow Page prices are responsive to any alleged
competition.”® Nor does it appear that there is, or even

can be, effective competitors to the LECS Inside Wire
Maintenance programs bhecause the programs are not
repair services as such, but essentially repair insurance
programs.”™ The monthly costs of billing for such service
alone would constitute a substantial barrier to competitive
entry.'™

The majority finds that certain other services should not
be classified as competitive because “specialized, sporadic
competition cannot be expected to control the prices”
(Bulk Private Line} or that "it is too scon te reclassify
these services because competition is not yet effectively
regulating their prices” (Bulk Special Access and Single
Special Accesg).™ For other services, the majority finds
that “there are no substitutes” (White Page Bold Type
listings, ISDN) or “there is no substitute” (Repeat Call) or
a service should be classified as Basic because it “is
universally available and used” (Touch Tone). These
descriptions apply with equal force to Yellow Pages and
Inside Wire Maintenance. The Commission has already
found™ that there is no effective competitive directory,
only simaller, less complete substitutes. Such “specialized,
sporadic” directory competition “cannot be expected to
control the price” of Yellow Page advertising, In fact,
there i3 no evidence even vaguely suggesting that
“competition effectively regulates the prices” of Yellow
Page advertising. The phone companies’ own advertising
proclaims that “there is no substitute” for the “Official
Yellow Pages,” which are, undoubtedly, “universally
available and used.” As it is structured, “there is no
substitute” for Inside Wire Maintenance either.

It is clear from this record that competition dees not
effectively regulate the price of either service. Therefore,
it is improper to declare either the service competitive in
order to allow the LECs to retain most all of the
enormous profits generated by Yeltow Pages and Inside
Wire Mainienance for the benefit of their shareholders. 1
would require that 100%; of the revenues and expenses of
Yellow Pages and Inside Wire Maintenance be included in
the noncompetitive services in the compreheunsive rate
review that I have advocated earlier. Having once set all
rates based on cost, after properly accounting for ail
revenues and expenses, including those from Yellow Pages
and Inside Wire Maintenance, I would altow
implementation of price cap plans, modified as suggested
below.

v,
Conclusion

The LECs have argued that they need the freedoms
granted by the plans approved by the majority to meet the
challenges of competition and {o provide the necessary
infrastructure for Virginia.. Undoubtedly, increasing
competition wilk provide substantial chailenges to the LECs
in the future. But in fact and in law, the LECs de not now
face competition for local exchange service. And the
approved plans do not assure the necessary infrastructure
for the Commonwealth,
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Competition at the local exchange level is what will
ultimately hold down rates, provide choices, and ensure
the advanced technology and infrastructure Virginia needs.
What is so troubling and disturbing about the majority
Order is that it is so anticompetitive, The Order does
nothing to promeote competition and much to enirench the
existing monopolies. At a time when we should be
encouraging, fostering and hastening competition, the
majority Order does the opposite.

Given the present lack of competition for local exchange
services and fthe fact that competition is needed and
coming in the future, the Commission was presented with
the question of what to do between the present and the
timme when competition becomes the effective regulator.
We are reguired to decide what the appropriate regulatory
vehicle is to take the LECs through the transition from the
monopoly staie that they now enjoy to the competitive
state the future will bring. In my view, the evidence
produced in this proceeding does not compel a finding that
price cap regulation, though strongly advocated by the
LECs according to their interests, is in any way
appreciably superior to effective rate of return regulation
as that transition vehicle. Certainly, as set forth in detail
eariier, the plans proposed by the LECs and approved by
the majority do not suffice. They will neither protect
consumers nor promote competition and innovation and
are not in the public interest. They do not comply with
the requirements of Code § 56-235.5 and should not be
appraoved.

That is not to say that a price cap alternative regulatory
plan could not be so designed to meet the essential (ests
of Code § 56-235.5 and lawiully assist the LECs, their
potential competitors and the public in the trangition to
the competitive market. As stated earlier, a properly
structured plan must include, infer alia, a comprehensive
initial rate examination to align prices and costs, necessary
hoth te protect against the extraction of monopoly profits
and to promote and foster competition; a meaningful
productivity offset that would offer proper incentives to
the LEC to innovate and improve efficiency; a price index
that provides a realistic limit on prices for all
noncompetitive services, including Discretionary services,
rather than inviting monopoly pricing of those services;
elimination of ‘“revenue neutral” price restructurings;
reasonable assurance of necessary infrastructure
investment; a specific duration for the plan with a
Commission review and approval required for continuation;
a mechanism to set initial prices for new Discrefionary
services; and, implementation of additional competitive
safeguards.

Taking away regulatory restraints in the absence of
effective competition will harm the public. In my opinion,
the Virginia General Assembly should act now to protect
the public interest. Full local exchange competition should
be allowed, fostered and hastened.

Until competition at the local level is allowed and
~ becomes a reality, I cannot agree with my colleagues that

the alternative regulatory plans allowed in this proceeding
should be approved. Accordingly, I must dissent.

! James C. Boobright, Principles of Public Utility Rates 17 (2d ed. 1985).

* Va. Code § 56-265.4:4 B empowers the Commission to prant certificates of
public convenience and necessity to competing telephone companies for
interexchange service. See, Applications of SouthernTel of Virginia, Inc., et
al., For certificates of public convenience and necessity to provide
inter-LATA, inter-exchange telecommunications service and to have raies
established on competifive factors; Case Nos. PUCB40020, PUCE40022,
PUC840024, PUCB40025 and PUC840027, 84 S.C.C. Ann. Rpt. 333, 62 PUR
4th 245 (August 22, 1584). Although competition was authorized in 1984 and
equal access iS5 now available to aimost all customers, after a decade of
intense effort by the new entrants, AT&T carries well over 509 of the
intrastate interLATA interexchange calls. “The InterLATA Market in
Virginia,” Quarterly Release, Division of Economics and Finance, State
Corporation Commission (10/7/94).

* These may include such services as speed calling, CENTREX Intercom &
Features, and call restriction. While the LECs tried to suggest in this case
that there is actual cempetition for local exchange service in the form of
Competitive Access Providers (“CAPs") and wireless service including
cellujar and Personal Communications Services, this simpiy is not correct.
For example, Bell Atlantic-Yirginia, Inc. (“BA-Va.} argued that because of
CAPs, Special Access should be termed competitive. The majority correctly
found, at page 22 of their Order, that BA-Va. “controls at least 949 of the
Special Access market in its Virginia territory” and that the service could
not be reclassified as competitive. Clearly lhere is not yet competition in
the access market, As for wircless facilities, there was no showing that
wireless usage 18 competing with the local exchange provider. Customers
are not replacing the phones in their homes with bag phones or making all
of their calls from their cars. Indeed, the LECs henefit from the increased
usage of wireless facilities. In addition, of course, affiliates of the LECs are
often in the wireless husiness,

‘ va. Code § 56-265.44 A provides that the holder of a certificate of public
convenience and necessity for local exchange telephone service in a
specific territory shall be the only provider of such service, unless the
Commission finds the service of the certificate holder to be inadeguate
Even if the Commission makes such a finding, the certificate holder must
be given a reasonable time and opportunity to remedy the inadequacy
before a certificate of convenience and necessity may be granted to a
second party proposing t0 operate in that territory. Although the LECs
discussed the threat of competition from cable television companies and
interexchange companies they had to acknowledge that there were legal
barriers to this competition. See, e.g., Post Hearing Brief ¢n Bebalf of Bell
Atlantic-Virginia, Inc., June 10, 1994, at 10 et seq, and Trial Brief on Bebalf
of GTE South Incorporated and Contel of Virginia, Inc., June 16, 1594 at 3.

* Charges for Touch Tone service will be eliminated.

¢ For a more tomplete discussion of issues related to the establishment of
initial rates, including the requirement of a compiete examination of
current rates, see “Establishment of Initial Rates,” Section II, B., infra.

' For an examination of primary issues related to increases under the price
cap plans see “Price Increases for Discretionary Services,” “Revenue
Neutral Price Restructuring,” “Moratorium Periods,” and ‘“‘The Price
Change Mechanism” in Section II, C, D., E., and F, infra.

* For a discussion of certain issues related to prevention of cross subsidies,
see “Prevention of Cross-Subsidies” at Section II, G, infra.

* For a discussion of issues related to the continuation of quality local
exchange telephone service, see “Infrastructure Investment not Assured,”
and “Continuation of Quality Service” in Section II, subsections [ and I.2.,
infra. See also, Code § 56-235.5.B.(iii).

W 1t appears that certain provisions in one plan are different from another
with the only probable explanation heing simply that the companies
requested different regulation. Sometimes this was beneficial to one
company as opposed {0 another and, other times, it was nof. The
differences were not supported by the record or amy rationale by the
majority and will Jead fo unanswered questions in the fuiure. For example,
under the BA-Va. Plan for Alternative Regulation (“BA-Va. Plan™), rates for
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Bagic services are to be frozen unil the year 2001 while under the
Alternative Regulation Plan for Central Telephone Company of Virginia
(“Centel’™) and United Telephone-Southeast, Inc. (“United™) (“United/Centel
Plan"} the moraterium extends untii 1998, BA-Va. Plan at paragraph 6;
United/Centel Plan at paragraph 6. As shown ip Section II. E. infra, there
is no rationale for this difference. One must wonder if BA-Va's moratorium
would have been permitted by the majority to end in 1898 if only the
company had asked. When Basic rates begin to increase three years earlier
for United/Centel than for BA-Va., there will be no answer to the guestion:
“Why?"

" See “Establishment of Initial Rates,” Section ILB., infra.

" See note 4, supra.
9 Such monropoly services on  Attachmeni A are referred fo  as
“Discretionary” or “Basic Local Exchange Telephene Services” (“BLETS™).

“ See BA-Va, Plan, Appendix A. The “competitive” list includes BA-Vals
[nside Wire Maintenance plans and “Yellow Pages Advertising” which are
clearly not competifive, See Section IV, iofra.

* BA-Va. Plan, Appendix A.

15

United/Centel Plan, Appendix A.

"

Ex. MHK-30, at 21

" Charges far Touch Tone service will be eliminated.

19

Ex. DLK-52R, at 4-5; Ex. MHK-31R, at 11-12; and Ex. DJW-56R, at 21-28.
» [f the monepoly price is above costs, new firms will be encouraged to
enter the market even though their costs are above those of the manopoly.
This, of course, can raise overall industry costs and eatice competitors who
cannot survive in the long run. On the other hand, if prices are set below
cost, potential entrants will be discouraged from enfering the market even
though their costs are below those of the incumbent monopoly. Again,
society loses because the new, lower cost, firm carnot enter the market.

" For example, § 56-235.5.B. (iii) requires that we find that the plans will
not wunreasonaply prejudice or disadvantage any class of telephone
custemers or other providers of compeiitive services and ¢ 56-235.5.H.
reguires us to adopt safeguards to protect consumers and competitive
markets which “at a minimum assure that there is ne cross
subsidization ¢f competitive services by monopoly services.”” The only way
consumers and competitors can be protected from the extraction of
monopoly profits and thus unreasonable prejudice or disadvaniage is for the
Commission to determine that the initial rates are just and reasonable. The
only way that competitive markets can be protected is for prices for
monopoly services to be based on costs, If prices for monopoly services are
above cost of service levels, there must be excessive monopoly profits, If
there are such menopoly profits, there can be ‘cross subsidization of
compeltitive services by monopely services” in violation of § 56-235.5.H.

= Tr. 390.

* Application of Chesapeake and Potomac Telephone Company of Virginia,
Case No. PUC830029, 1983 S.C.C. Ann. Rpt. 307 (December 22, 1983).
BA-Va. was formerly known as “"C&P Telephone.”

* For example, costs of another of the Commonwealth's largest utilities,
Virginia Electric and Power Company, have been under almost constant
review since 1884. Virginia Power's costs and rates have been subject to
examination in rate cagses in 1984 (a case that did not conclude until 1986),
1987-88, 1988, 1589-90, 1890-91, 1991-92, and 1952-94.

* That the LECs did not request rate relief does not decrease the need for
an examination of rates and costs. This fact may well have indicated that
the LECs’ costs were falling rapidly and their earned rates of return were
gpiraling upward. Commission Staff review of financial statements does not
satisfy the need for a full examination. The reutine reviews by Staff are
based on “booked” figures without full examination. It is these booked
figures which contain, for example, the affiliate expenses.

* Dr. Harris of BA-Va. did not appear to be aware of the requests for a

full examination of the LEC's costs and rates. As such, he suggested that
those who were requesting the examination now might be mere
obstructionists. He wondered aloud why these complaints and requests had
nol been made eariier. (Tr. 35%0-91). In fact, the requesis were made
earlier. For example, in 1586 the Depariment of Defense and all other
executive agencies of (he United States soughi fo have an investigation of
C&P’s (now Ba-Va’s) rafes. The request was denied with the statement that
rates would be reviewed as part of a review of the company's Annual
Informational Filing. Commonwealth of Virginia, ex rel. Deparimeni of
Defense, General Services Administration, and all other Federal Executive
Agencies of the United Slates v, Chesapeake and Potomac Telephone
Company of Virginia, Case No. PUCH60018, 1986 S.C.C. Ann. Rpt 239 No
full examinaticn was made and no hearing held.

In March 1989, the Attorney General of Virginia also petitioned the
Comtnission. The Attorney General alleged that the rates of the LECs were
unjust and unreasonable. The Commigsion dismissed the petition, saying in
part:

The Commission will evaluate the telephone companies’ 1989 earnings
when the companies submit annual informational filings in 1990 under
Paragraph 16 of the Plan. By that ime, the Commission also expects
to have completed its cost allocations process pursuant to Case Ne,
PUCB80014, Afier cosis have been properly aliocated between actually
competitive services and the remaining regulated services and the
filing of AIFs for the test year 1980 it may be proper to revisit
whether the 12 te 149 return on equity is appropriaie for the
cormpanies’ earnings from regulated services. In the meantime,
ratepayers will be protected from the possibility of excessive earnings
by the interim nature of the rates and the obligation fo refund any
excessive earnings. . . .

Commonwealth of Virgitia, ex rel. The Division of Consumer Counsel,
Office of the Attorney General v. The Chesapeake and Potomac Telephone
Campany ef Virginia, Central Telephone Company of Virginia, Contel of
Virginia, Inc., GTE Scuth, and United Inter-Mountain Telephone Company,
Case No. PUCBI0011, 1989 S.C.C. Ann. Rpt. 2I5, at 216.

When rates were reviewed under the Experimental Plan, bocked figures
were uged, ratemaking type inquiry from Protestanis was prohibited and it
was made clear that the proceeding was not a rate case where there would
be a full examination of the rates. In its Order Scheduling Hearing in Case
No. PUCS00945, in which C&P (now, BA-Va} moved {¢ have its 1989 rates
made permanent, the Commission wrote:

In the circumstances, we are consirained by the terms of the Plan.
Its terms govern this case, and a number of issues raised by the
pariies opposing C&P's motion are outside the terms of the Plan.
Accordingly, we will exclude, as appropriate, some issues from thig
case, for the reasons discussed below. . . .

Paragraph 18 of the Plan states: “During the trial period, the
Company’s approved return on equity will be set at a range of
1295 to 14% on equity.”” This language leaves no room for an
interpretation that the range can he changed in this case.

Other ratemaking issues have been raised by the commenis. . . .
The limited filing requirements under the Plan reveal the limited
nature of this case. It is not a rate case, but a proceeding fo
evaluate C&P’s financial resulis under the terms of the Plan. . . |
Accordingly, the provisions of Paragraph 16 should be interpreted
to Hmit our inquiry here to exclude ratemaking issues like those
raised by VCCC.

Application of the Chesapeake & Polomac Telephone Comgany of Virginia,
Case No. PUCI00045 (July 2, 1903) at 2-3. (Emphasis supplied.)

¥ According 1o information compiied by the Federal Communications
Commission, between 1989, when basic local exchange rates became subject
to regulation under the Experimental Plan, and 1982, other state regulatory
commission orders in telephone rate cases resulted in net revenue
decreases in excess of §1.8 billion. Ex. MHEK-30, altached Exhibi
(MHX-12). Such evidence sirongly suggests that costs have declined
during this period when our basic local exchange rafes have not been
decreased.
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* Exs. KDT-3F and G show the precise figures. BA-Va. claimed that these
exhibits were “'propriefary” and should not be released. Although it would
appear that the simple aggregate of all affiliate expenses would not be
“propriefary,” 1 will refrain from stating them based on the proprietary
claim.

# See, Va. Code § 56-76, et seq.

an

Tr. 1992-94; 200001

W

Tr. 1992-94.
Tr. 2000-2001.

* Tr. 1982-54.

" see, Va. Code § 56-76, et seq,

s Tr. 879-80. Paragraph 16 of the Plans may be intended to prevent this,
but it is less than clear, If changes in access charges are to be exempt
from the Revenue Neutral provision, the plans should say so,

% Td., at 880,

= Staff withess Larry J. Cody appended a list of these discretionary
services to his testimony. During the hearing, he testified that 33 of the 58
listed services could only be provided by the lecal exchange carrier. (Tr.
497-501)

* BA-Va. Plan, paragraph 7.B.1. The 10% limit applies only to the second
increase between 1995 and 1997,

# BA-Va, Plan, paragraph 7.B.2,

“ The price cap plans are replete with such items, such as "réevenue
neutral” price restructurings. See, Section LD, infra.

Ex. RGH-BSR, at 7.

EH

Ex. WI-1, at 21,

Id., at 24,

]

United/Centel Plan, paragraph 7.B.1.

'3

James C. Bonbright, Principles of Public Utility Rates 17 (2d ed. 1988).

4

Ex. WI-1, at 22.

4

RA-Va, Plan, paragraph 8; United/Centel Plan, paragraph 8.

% While paragraph 8.B. of each plan requires the LEC “to show within the
first two years foliowing the impiementation of the price changes that the
changes are, in fact, revenue neutral[,]” nothing in this paragraph limits
price changes otherwise permissible under paragraph 7.B.1. of the plans,
Bven if such changes do, in fact, render & price change “non-neutral,” the
Commission’s response is limited to “a prospective adjustment” which the
Commission “may” impoese. Finglly, no interpretation of the plans would
prohibit Discretionary rates frotn increasing at the end of the two year
period referred to in paragraph 8.B. Thus, after two years, the LEC would
he free to raise the Discrefionary rates it lowered to obtain the “revenue
neytral’” rate increase in Basic rates. These Discretionary rates couid, in
Ba-Va.'s case, be increased up to 109 without a hearing. (Perhaps as
much as 19.92% [0.83% X 24 months.])

# There i3, however, nothing to suggest that such a proposed change would
be “unlawiul,”

* Nor is, by the same token, permitting rate changes due to “rate
regrouping due to growth in access lines,” permitted by paragraph 6, C, of
each of the price cap plans.

“ Ex. RGH-6, at 26.

= For example, Mr. Woltz of BA-Va. said at page 864 of the transcript:

The investments needed to bulld the network required to meet the
public’s Information Age expectations are large and risky. The Bell
Atlantic-Virginia plan places that risk on the investors and nof on the
ratepayer through price guarantees.

However, the revenue-neutral provision of paragraph 8 of the plans allows
for a shift of this risk back to the ratepayers by circumventing the “price
guarantees” of which Mr. Woltz spoke.

“ After January 1, 1997, accerding to the BA-Va. Plan, paragraph 7.B.1.

" Order, at 8. in my view, the differing treatment of Discretionary services
is also a major difference,

“Id., at 7,
* Just as there may be differences in “operating characteristics,
demographics, and customer makeup” between United and Centel.

¥ Paragraph 6.B.2. of each of the price cap plans. Paragraph $.B.2. of each
plan provides for notice and, if there are sufficient complaints, a hearing
as to the "lawfulness of the increase.” The majority Order provides mno
indication of what may be considered in the hearing as to the “lawfuiness
of the increase.” Further, given the majority's view of “affordability” (see
Section ILI.1., infra.) and the fact that it has determined that the index
itself protects affordability, these hearings may amount fo iittle more than
mathematical exercises.

* Paragraph 6.A. of each of the price cap plans.

* If there are suificient protesis or objections te the proposed increase, as
noted above, there must be a hearing.

® Tr. 360-361, BA-Va, witness Harris, specifically referring to the British
price cap plan,

@ Ex. DWL-30R, at 10.

" Tr. 368.

" Ex. RGH-88R, at 2. BA-Va. cited this study primarily to demonstrate that
under iis preposal, customer rates would decline in real terms over time,
preserving the affordability of basic service. It i3 indisputable that rates
could increase in nominal terms.

“ Ex. DWL-50R, at 1i.

 Re: Bell Atlantic of Pennsylvania, Ine.'s Petition and Plan for Allernative
Form of Regulaticn under Chapter 30, Docket No. P-00930715, Opinien and
Qrder (June 23, 1994).

8

Tr, 368,

L]

Ex. RGH-85R,

ik

Tr. 379,

&

Ex. DWL-50R, at 9-10.,

Ex. MHK-3IR, at 30-45.

" I deem it very significant that Bell Atlantic has the capability of
conducting such studies, and in fact did conduct such a study for its
Pennsylvania subsidiary (Tr. 848), bwut did not do 50 here,

" Paragraph 12 of each of the price cap plans; paragraph 6 of the GTE
South Alfernative Regulatory Plan ("GTE Plan”) and Earnings Incentive
Plan,

" Paragraph 12.B. of each of the price cap plans; paragraph 6 of the GTE
and Earnings Incentive Plan.

" The plans are silent as to how a new Discretionary service is to be
priced. Although there are no rules as tc how Discretionary services are
priced, as explained in Section I[.C,, supra, the LECs have been allowed to
charge rates well above cost for these services in the past. Presumably
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under lhe majority rationale, this practice may continue. Accordingly, the
51 rate may be low whether the Discretionary service which is a
component of the competitive service is new or not.

" Order, at 17-18.
* Ex. DWL-49, at B-9.
" The "Earnings Incentive Plan” approved by the majority.

* Ta move to another plan, notice, a separate hearing, and specific findings
entmerated in § 56-235.5.B. should be reguired and this should have been
spelled out in the plans.

* Ex. RGH-6, at 29,

" A4 written, if the LECs discover thai, in order to make investments
necessary to keep service adequate, their rates of return will drep below
just and reasonable levels, the LECs might refuse to make those
investments. The majority at page 11 of the Order makes clear that if one
of the criteria is not met, the first line of defense will be a more
restrictive regulatory plan such as rate of refurn regulation, In fact, witheut
a guarantee or the commitment of the parent, this may be the only
practical solution. See alse, Code §t 56-265.4:14 and 56-265.6. When
termination of a plan occurs, however, the LEC may be entitled seek and
receive rate relief under rate of return regulation to give it an opportunity
to earn a fair rate of return.

* The majority Order contains, at pages 20-22, a lengthy and inscrutable
exhortation to the corporate parents of the LECs not to behave in certain
unspecified ways or to take certain upspecified actions, because the
Commission "will be monitoring carefully all information relevant to this
subjecl, and we will make formal inquiry of such issues if appropriate”
Order, at 22, Now i the time to act to ensure that “such issues” do not
arise. Ensuring that funding will bhe adeguate (through, perhaps, ihe
guaraniees of the parent) and a comprebensive, going-in rate review are
required now to ensure that corporate parents are not permitied to extract
monepely  profits and that competition is preperly promoted and not
impeded. Until words become action, all the "careful monitoring” in the
world is empfy gesture.

® Whick [ anticipate could be adversarial, rather than just “careful
monitoring.”

@ Re: Bell Atlantic of Penngylvania, Inc.’s Petition and Plan for Alternative
Form of Regulation under Chapter 30, Docket No, P-00930715, Opinion and
Order (June 23, 1994),

M G6 Pa. C5 8 3003 ().

“ “Broadband” i§ a communications channel which has a bandwidth of at
least 1.544 megabytes per second. It is capable of supporting voice, daia
and videp communication. A megabyte is one million bits of information.

" 66 Pa. C5 ¢ 3003 () (2) and (3).

" See, “The State of Telecommunications in New Jersey - Response to the
Telecommunications Act of 1892” published by the New Jersey Board of
Regulatory Commissicners (January 1994). This report to the Governor and
Legislature of New Jersey was the Board's official rvesponse to the
requirements of New Jersey's Telecommunications Act of 18§2 (N.J.SA.
48:2-21.16 et seq.}. NJ Bell calls ils investment program "“Opportunity New
Jersey.” NJ Bell agreed to increase its infrastructure investment from $4.2
lo $5.7 billion hetween 1992 and 1999, See report at 12

* Id., al 6.

" Order, at 7,

" Ex, WI1, at 11,

" Tr. 244-245.

# Tr, 266, 245

= Ex. WI-1B.

" Order, at 7. As shown above, however. customers' bills [or local service
do not appear to have declined since 1984,

% Order, at 3. Those nine years have nol seen a rate case for BA-Va., of
course.

* Ex. WIB.
" Code ¥ 56.235.5.B.¢i1).
*# QOrder, at 10,

* Jn Pennsylvenia and New Jersey, af least, it will include universally
deployed broadband capability.

o Rules Governing Service Standards for Local Exchange Telephone
Companies, promulgated in Commonwealth of Virginia. ex rel. Stale
Corporation Commission, Ex DParte: In the matter of adopting rules
governing service standards for local exchange telephone companies, Case
No. PUCH3000Y, 1993, 5.C.C. Ann. Rpt. 221 (June 10, 1593).

" According to the majority, it is idenlical to the Earnings Incentive Flan.

* Curiously. however, in confrast o the price cap pians, the Commission
here “retains” the speciflic authority to terminaie the GTE and FEarnings
Incentive Plans "on its own motion, or upon complaint, if it finds good
cause to do sof.]” GTE Plan and Earnings Incentive Plans, paragraph 2.A.
No similar provision appears in the price cap plans. Under § 56-2355.D,,
the Commission has the authority to “alter, amend or revoke any
alternative form of regulation . . "

" GTE Plan, paragraph il.

" The Experimental Plan provided -that the rates of return for the LE(s
regulated thereunder would be sef within the fixed range of 12 w0 149
The GTE Plan provides a fixed formula by which the rate of return will
vary according to changes in the 30-year Treasury Bond rate. In its Final
Crder adopting the Experimental Plan, the Commission said, “Any person
aggrieved by the regulated rates of the companies may pefition for relief
as contemplated by § 56-235 of the Code.” Commonwealth of Virginia, At
the relation of the State Corporation Cominission, Ex Parte: In the matter
of promulgating an egperimental plan for the optional regulation of
telephone companies, Cagse No. PLICEB0035, 1988 5.C.C. Ann. Rpi. 248, 250
(December 15, 1888). The Attorney General petitioned for relief in Case
No. PUCE30011, asserting that the rate of refurn set by the Experimental
Plan for the LECs was too high. The Commission dismissed this petition,
stating that after costs had been properly allocated “it may be proper to
revigit whether the 12 to 149 return on equity is appropriatel.]’ (Cited in
Footnote 26, supra.) When the costs had subsequently been allocated and
the issue of the proper return on equity was again before it, the
Commission abruptly reversed field, stafing that the language of the
Experimental Plan “leaves no room for an interpretation that the range
can be changed in this case.” {(Cited in Footnote 26, supra.) 1 hope the
GTE Plan cannot be read similarly to prevent a review of the fairness of
rates of return produced by the fixed [ormula in the GTE Plan.

" See, the discussion of Case No. PUCH00045 set out in foctnote 26, supra.
" GTE Plan, paragraph 6.

" Under the GTE Plan Yellow Pages advertising and the Inside Wire
Maintenance program conlinue {o be treated as compeiitive and GTE
retains 759 of its Yellow Pages earnings. See also, Section IV, infra .

% GTE Plan, paragraph [1LA.L

" See, Section IV, infra.

W Commonwealth of Virginia, At the relation of the Siate Corporation
Commission, Ex Parte: In the matter of evaluating the Experimental Plan
for Alternative Regulation in Virginia Telephone Companies, Case No.

PUCH20029, 1983 5.C.C Ann. Rpt. 212, at 214 (Dec. 17, 1993).

M See, for example, Brief of AT&T Communications of Virginia, Inc., at
50-531 (hereinafter “AT&T Brief").
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s Py RDW-1IR and Ex. WGS-44, -45R, and 465R.

s Gee, for example. Ex. MNC-47 pp. 12-29. Dr. Cooper estimated that
BA-Va's market share of usage, as he defined if, to be in the B0-859
Tange.

weOrder. at 25-26.

w18 v. American Telephone & Telegraph Co. 552 F. Supp. 131, 183-84
(D.D.C. 1982). AT&T contended, on brief, that the presence of this subsidy
from Yellow Pages to local service was the only reason the Bell Operating
Companies were given the right, in the divestiture, to publish the Yellow
Pages and that the Commission's treatment of Yellow Pages in the
Experimental and Modified Plan transferred this benefit, intended for LEC
ratepayers, to LEC sharehoiders. AT&T Brief, ar 50.

" By, KDT-3B (revised) and Ex. KDT-3C. Without deciding their validity, I
will respect the companies’ claim that the returns are proprietary and thus
not release them. :

W It can be argued that return on equity might not be an appropriate
measure of earpings for Yellow Pages, but the pre-tax profits as a
percentage of gross revenues confirms that the profit is extraordinary.

mOEx, LIC-2CL(P)y. Without deciding its validity, I will respect the claim
that the return is proprietary and thus not disclose the return,

12 “Notwithstanding any other provisions of this subsection, all services
classified as actually competitive services under the provisions of the
Experimenial Plan adopted by the Commission in Case Ng, PUCBR0035 in
its final order of December 15, 1988, and remaining so clagsified as of the
effective date of this section, shall be considered to be competitive
services,

' Order, at 25.

W Briet of the Division of Consumer Counsel, Office of the Attorney
General, at 45. {(Emphases in original.)

" Tr, 545,

¥ Tr. 555,

W QOrder, at 23

" See, Commonwealth of Virginia at the relation of the State Corporation
Commission, Ex Parte: In the matter of evaluating the Experimental Plan
for Alternative Regulation of Virginia Telephone Companies, Case No.

PUE®200208, 1893 5.C.C. Ann. Rpt. 212 (Dec, 17, 1893),

VAR, Doc. No. R95-73; Filed October 20, 1894, 3 p.m.

AT RICHMOND, OCTOBER 14, 1994
COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION

CASE NO. PUE940030

Ex Parte, In re: Consideration
of standards for integrated
resource planning and investments
in conservation and demand
management for natural gas
utilities

FINAL ORDER

I. PROCEDURAL HISTORY

On OQOctober 24, 19392, Congress enacted the Energy
Policy Act of 1992 ("EPACT” or “the Act™), P.L. 102-486,
106 Stat. 2776 et seq. (1992). Section 115 of that Act
amended the Public Utility Regulatory Policies Act of 1978
(“PURPA™), 15 U.S.C. § 3202, 1o add provisions requiring
state regulatory commissions to consider standards
governing integrated resource planning (“IRP") and
investments in conservation and demand management for
natural gas utilities. Specifically, the Act requires state
commissions to consider whether;

. {elach gas utility shall employ [an integrated
resource plan] (sic), in order to provide adequate and
reliable service to its gas customers at the lowest
system cost. All plans or filings of a State regulated
gas utility before a Siate regulatory authority to mest
the requirements of this paragraph shall (A) be
updated on a regular basis, (B} provide the
opportunity for public participation and comment, (C)
provide for methods of validating predicted
performance, and (D) contain a requirement that the
plan be implemented after approval of the State
regulatory authority. Subsection (c) shall not apply to
this paragraph to the exteat that it could be construed
to require the State regulatory authority to extend the
record of a State proceeding in submitting reports to
the Federal Government,

15 US.C. § 3203(b)(3).

With respect to congervation and demand management
("DSM") for natural gas utilities, EPACT provides that

. [tlhe rates charged by any State regulated gas
utility shall be such that the utility's prudent
investments in, and expenditures for, energy
congervation and load shifting programs and for other
demand-side management measures which are
consistent with the findings and purposes of the
Energy Policy Act of 1892 are at least as profitable
(taking into account the income lost due to reduced
sales resulting from such programs} as prudent
investments in, and expenditures for, the acquisition or
construction of supplies and facilities. This objective
requires that (A) regulators link the utility’s net
revenues, at least in part, to the utility’s performance
in implementing cost-effective programs promoted by
this section; and (B) regulators ensure that, for
purposes of recovering fixed costs, including its
authorized return, the utility’s performance is not
affected by reductions in its retail sales volumes.

15 U.S.C. ¥ 3203(b)(4). Further, if a state adopts either of
these standards, it must

(1y consider the impact that implementafion of such
standard would have on small businesses engaged in
the design, sale, supply, installation, or servicing of
energy conservation, energy efficiency, or other
demand-side managemeat measures, and
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(2) implement such standard so as te assure that
utility actions would not provide such ufilities with
unfair competitive advantages over such small
businesses.

156 US.C. § 3203(d)(1),(2).

Section 115 defines “integrated resource planning” for
gas ufilities to mean :

. . . planning by the use of any siandard, regulation,
practice, or policy t{o undertake a systematic
comparison bhetween demand-side management
measures and the supply of gas by a gas uiility to
minimize life-cycle costs of adequate and reliable
utility services to gas consumers. Integrated resource
planning shall take into account necessary features for
system operation such as diversity, reliahility,
dispatchability, and other factors of risk and shall
treat demand and supply to gas consumers on a
consistent and integrated basis.

15 US.C. § 3202(9. “Demand-side management” as used
in § 115 includes “energy conservation, energy efficiency,
and load management techniques.” 15 U.S.C. § 3202(10).

EPACT does not require the Commission to implement
its standards, but if we do not implement them, we must
nonetheless hold a hearing and state why we are rejecting
the standards. Further, the Act requires us to complete
our consideration of these standards not later than two
years after the date of EPACT’s enactment, ie., by
October 24, 1994, 15 US.C. § 3203(a).

EPACT provides separate integrated resource planning
and investments in conservation and demand management
standards for electric and gas utilities. See P.L. 102-486,
106 Stat. 2795, 2910, 16 US.C. § 2621(d). The standards for
clectric utilities, set out in § 111 of the Act, while similar
in some respects to the standards for natural gas utilifies,
differ by allowing consideration of a broader scope of
resource options for electric uiilities. In addition, § 111
requires a regulatory body to complete its consideration of
the relevant standards for electric utilittes within three
years of the Act’s enactment, rather than two years, as
required by § 115 for gas utilities. 16 U.S.C. § 2622(b)(2).
The discrete statuiory standards and time frames for
congideration lead us to conclude that Congress intended
the consideration of IRP and conservation and demand
managemeni standards for gas and eleciric utilities to
proceed separately rather than as a single proceeding.

This inferpretation of the Act is consistent with the
legislative history for § 115, The Joint Explanatory
Statement of the Committee of Conference accompanying
House Conference Report No. 102-1018 for EPACT
demonstirates that the conferees infended that IRP as
addressed in § 115 be considered only for local
distribution companies gerving ultimate consumers of
natural gas. The Statement further notes that IRP for
natural gas utilities should examine and compare

demand-side options with the general option of additional
gas supplies. It expressly excludes an examination of the
sources, conditions, or other characteristics of upsiream
gas supply as part of IRP for gas ufilities.

In its April 27, 1994 Order, the Commission directed iis
Diviston of Economics and Finance to give notice to the
public of the captioned proceeding and set the matter for
hearing for September 7, 1894, The same Order
established a procedural schedule for interested parties,
intervenors, and the Commission Staff, inviting them to
address by testimony or comment, the standards, the
issues identified in the Qrder, as well as issues of concern
to the parties regarding the standards for natural gas
utilities.

In response to the Comunission’s April 27 Order,
Northern Virginia Electric Cooperative (“NOVEC”), the
City of Richmond {(“the City'"), and Southwestern Virginia
Gas Company ("Socuthwestern”) each filed Comments. In
its Commenis, NOVEC noted its interest in the proceeding
insofar as the adoption of standards affected gas ufilities
generally and impacted the service provided by NOVEC,
an electric cooperative. Southwesiern’s filed commenis
supported the position faken by Roanoke Gas Company
("Roanoke”) in Roanoke's prefiled testimony.

The ity urged the Commission to adopt IRP and
conservafion and demand management standards which (i)
prevent destructive competition between gas and electric
utilities; (i) encourage fuel substituticn practices that
reduce the cost of service for both gas and eleciric
ratepayers; (iii) develop a comprehensive energy plan
integrating gas and electric IRP; (iv) consider the cost of
complying with existing state and federal environmenial
statutes and regulations; (v) encourage local distribution
companies to conduct joint surveys and studies regarding

the technical information necessary to evaluaie
demand-side alternafives at a reasonable cost; (vi)
encourage a pilot DSM bidding program; and (vii)

discourage policies that would reduce regional
alternatives.

supply

On the appointed day, the matter came for hearing
before the Commission. Counsel appearing were Kristen
Brown, Esquire, and John Epps, Esquire, for
Commonwealth Gas Services, Inc. (“Commonwealth’);
Donald Fickenscher, Esquire, for Virginia Natural Gas, Inc.
(“VNG™); Donald R. Hayes, Esquire, for Washington Gas
Light Company (“WGL™); James H. Jeffries, Esquire, and
Charles H. Carrathers, III, Esquire, for United Cities Gas
Company (“United”); Richard D. Gary, Esquire, for
Virginia Electric and Power Company ("Virginia Power”);
John D. Sharer, Esquire, for the Virginia Industrial Gas
Users’ Association ("VIGUA"); Edward L. Flippen, Esquire,
for NOVEC; and Sherry H. Bridewell, Esquire, for the
Commission’s Staff. No intervenors appeared.

At the request of the participants, direct and rebuttal
testimony were presented fogether. Wiinesses for the Staff,
Commonwealth, and WGL took the stand and were subject
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to cross-examination, By agreement of counsel, the
testimonies of Jeffrey L. Huston on behalf of VNG,
Richard K. Wrench for United, Robert W. Glenn, Jr. for
Reanoke, Mary C. Doswell for Virginia Power, and Dr.
Alan Rosenberg and Robert Cooper for VIGUA were
received info the record without cross-examination. At the
conclusion of the proceeding, the matter was taken under
advisement.

II. SUMMARY OF THE PARTICIPANTS' POSITIONS
AT THE HEARING

Connie Davies presented testimony on behalf of
Commonwealth. She testified that the Commission should
adopt the EPACT's provisions for gas I[RP with

mnodifications, advocating a comprehensive approach to
IRP which considers the optimal fuel selection among
energy suppliers. Ms. Davies testified that Commonwealth

was committed to the development of demand-side
management proposals and noted the importance of
complete and timely recovery of DSM program

cost-recovery as an essential component of IRP activities.
Ms. Davies observed that demand-side management
programs can influence the fuel use decisions of gas utility
customers, She stated that io the extent electric utilities
have the opportunity to implement DSM programs and gas
utilities are not permitted to offer similar programs, gas
utilities were placed at a competitive disadvantage. Witness
Davies testified that she did not envision the expansion of
IRP and DSM as having a negative impact on small
businesses,

Commonwealth also presented testimony that supported
the use of an automatic adjustment clause for recovery of
lost revenues. Commonwealth witness Stalnaker (testified
that deferring costs associated with DSM programs without
allowing recovery of associated carrying costs or rate base
treatment for such costs exposed Commonwealth to
underrecovery of program costs and created a regulatory
disincentive to implementation of conservation and demand
programs.

While Commonwealth wiiness Davies appeared 1o
support a collaborative IRP process, Commonwealth
witness Connell’s rebuttal testimony stressed the need to
incorporate an ability to make changes within an IRP
approved by the Commission. He also recommended a five
yvear planning horizon for IRP but acknowledged that the
life cycle of many DSM programs extended beyond five
years. He failed to explain how the need to change IRP
proposals and the utility’s need to keep information
confidential could be accommodated within a collaborative
process.

VNG presented the direct and rebuttal testimonies of
Jeffrey 1. Huston which were received into the record
without cross-examination. Mr. Huston recommended that:
(i) the Commission not adopt IRP for gas utilities as
envisioned in EPACT, (ii) the Commission permit gas
companies in Virginia the flexibility to pursue market
responsive demand-side management (“DSM”) pregrams

which were in the public interest; and (iii) after gaining
further experience with pgas conservation and Jload
management (“‘CLM”) programs, the Commission
reconsider the issue of gas IRP.

in his rebuttal testimony, Mr. Huston recommended that
some gas utility forecast information should be treated as
confidential. Witness Huston urged ithe Commission o
recognize that cost recovery standards are potentizl policy
tools that could influence a gas utility’s decisions regarding
conservation and demand managemeni. VNG acknowledged
that little evidence existed to suggest that stronger cost
recevery measures are merited at present. VNG attributed
this, in part, to the recent adoption of formal cost-benefit
tests to evaluate such programs and the relative lack of
experience that the natural gas industry has in applying
these methods of evaluation.

WGL  presented the direct testimony of Sandra XK.
Holland and the rebuttal testimeny of Paul H. Raab. In
her testimony, Ms. Holland recommended that the
Commissien reject the IRP standard set forth in EPACT
unless the siandard was breadened to include all
cost-effective CLM strategies. Ms. Holland asserted that it
was important to subject electric and gas utilities to
similar standards when considering CLM programs since
such programs could be used io induce customers to use
one type of fuel over another. She supported adoption of
EPACT's conservation and demand management standard
in order to remove disincentives to gas utilities to sell less
natural gas. Ms. Holland further proposed that mandatory
demand-side bidding processes be adopted in order fto
ensure that smalil businesses were not adversely impacted
by the adoption of the IRP standard.

In his rebuttal presented on behalf of WGL, witness
Raab testified that the increasingly competitive
environment confronting local distribution companies
(“LDCs") required a broad definition of IRP, In his view,
IRP defined narrowly as conservation or load management
was incompatible with a competitive environment for gas
ufilities. Witness Raab also characterized lost revenue
adjustments and decoupling mechanisms as inappropriate
options to encourage conservation and load management
investments in a competitive environment. He supported
ali-source bidding as an appropriate strategy to encourage
cost effecfive CLM programs and to address the conflict
between electric and gas utilities in an increasingly
competitive environment. He asserted that revisions ic gas
utility purchased gas adjustment (“PGA”) mechanisms and
capacity release proposals found in VIGUA's testimony
were heyond the scope of this investigation. He testified
that giving LDC industrial customers a right of first refusal
on the release of capacity may not maximize the value
obtained for that capacity or benefit firm ratepayers.

United presented the direct and rebuttal testimonies of
Richard K. Wrench. While witness Wrench supported IRP,
Wrench urged the Commission to refrain from adopting
specific rules that would require LDCs to adopt IRP plans
or DSM programs that do not appropriately consider the
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uniqueness of each LDC and its market. He urged the
Commission to allow fuel substifution and load shifting
programs to be a part of a utility’s IRP analysis, Mr.
Wrench recommended that the Commission allow flexibility
for a utility to cancel or change an IRP or DSM program
that does not achieve expected results. He encouraged the
Commission o develop guidelines providing a level playing
field for gas and electric utilities in order to prevent the
IRP process from impeding normal competition between
these industries.

In his rebuttal testimony, Mr. Wrench asserted that gas
planning was too uncertain to use f{orecasted data
extending beyond five years. He testified that the
supply-side of IRP should begin within a five year forecast
of current needs, unaffected by any demand-side planning
programs. Wiiness Wrench also noted that a degree of
confidentiality was necessary for such plans and that the
issue of confidentiality should be addressed on a
case-by-case basis.

The testimony of witness Robert W. Glenn, Jr. was
received inte the record on behalf of Roanoke without
cross-examination. Through Mr. Glenn’s testimony, Roanoke
urged fhe Commission not to adopt the IRP standard set
out in § 115 without modification. It asserted that the
standard be modified to include fuel switching and load
growth programs. Ii quesiioned the cost effectiveness of
formal IRP and DSM procedures. Roanocke was concerned
about the additional costs formal IRP programs could add
to the operating costs of small gas utilities. It requested
that if the Commission adopted a mandatory IRP
procedure for all gas utilities, that such a procedure
provide for the complete and timely recovery of costs
associated with IRP and DSM. It urged the Commission
not to give electric companies an unfair market advantage
over their gas utility competitors.

Mary Doswell’'s prefiled direct and rebuttal testimony on
hehalf of Virginia Power was received into the record
without cross-examination. Through Ms. Doswell’s
festimony, Virginia Power asserted that a formal IRP
process was unnecessary. It urged the continued practice
of requiring annual resource plans fo be filed with the
Commission Staff for review, It stated that CLM programs
should coniinue to be subject to Commission approval as
contemplated by the Promotional Allowance Rules adopted
in Case No. PUESG(}070. Virginia Power asseried that there
would be little incremental benefit to utility ratepayers
from a formal IRP process. It argued that a formal
process could hinder the mnatural competitive processes
currently driving IRP. Virginia Power urged the
Commission to eliminate any financial disincentives which
could be associated with the selection of demand-side
resource options over supply-side options.

Through its rebuttal testimony, among other things,
Virginia Power noted that: (i) any standards or
requirements which emerge from fhe investigation should
apply equally to gas and electric companies;, (ii) under
“least-cost” planning, supply-side and demand-side options

should be evatuated on an equal basis, including regulatory
freatment of cost-recovery; (iii} the policies and
procedures currently in place allow effective competition
among Virginia's gas and electric ufilities; and (iv) the
policies and procedures now in place with the filing
modifications proposed by Staff are sufficient to achieve
IRP objectives.

The direct and rebuttal testimony of Dr. Alan
Rosenberg, together with the direct testimony of Robert
Cooper, were received into the record on behalf of VIGUA
without cross-examination. VIGUA urged the Commission to
reject a formal IRP process and maintained that the
objectives of IRP — the lowest reasonable rates consistent
with reliable service and efficient use of resources -- could
be achieved effectively within the current regulatory
framework. It cited the adeministrative cosis associated
with a formal IRP process, utility expectations that
approval of its IRP guaranteed recovery of costs
associated with programs approved as part of the IRP, and
the tendency for spectal interest groups to view the IRP
process as a vehicle through which they may achieve their
preconceived agendas as reasons why the Commission
should reject a formal IRP process.

VIGUA recommended thal the Commission direct gas
utilities o achieve reliable service at the lowest
reasonable cost through the use of a modified PGA which
would allow an LDC to retain g portion of the savings
achieved by lowering the cost of gas until ifs subsequent
rate case. VIGUA proposed tihat the balance of gas
purchase savings he passed through to its sales custciners,
As another step to minimize gas costs, VIGUA
recommended the use of cosi-based, unbundied
transportation rates and capacity release programs. With
regpect to capacity release, VIGUA asked the Commission
to require LDCs to negotiate with their end-users for
capacity packages sized in a fashion that does not
preclude end-users from using such capacity.

Staff presenied the festimony of three wiinesses -
Robert L. Lacy, Cody D. Walker, and Richard W. Taylor.
Witnesses Lacy and Walker recommended that ¢he
Commission reject the § 115 [IRP standard as
administratively burdensome and costly, Staff suggested
that the Commission’s existing procedures through its
five-year forecast review, with modifications, and iis
conservation and load management procedures adopted in
Case No. PUEJ0007) were sufficient to address planning
needs for gas utilities. Staff witness Lacy testified fhat
adoption of the § 115 IRP and the investments in
conservation and demand management standards would
represent a departure from recently developed policies.

Witness Lacy also recommended that several changes be
incorporated into the five year forecast data request. He
suggested that the long term plans submitied by gas
utilities should provide fundamental information concerning
demand-side management plans, He proposed the use of a
fonger planning horizon, ie., fen vears, for gas utililies
wiih significant demand-side management activities.
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Further, witness Lacy stated that muck of the data in the
forecasis filed by gas utilities could be made available for
public review,

Staff witness Walker also urged rejection of the § 115
standards as vague, narrow, and costly to administer. He
noted that the Commission's current policies provide
sufficient flexibitity for evaluation of CLM programs. He
testified that the objectives of the § 115 standards could
be addressed through incentive programs and improved
pricing. He observed that confinued movement fowards
cost-based rates and further rate unbundling would provide
additional information to ratepayers, enabling them fto
make informed end-use decisions.

Witness Walker commented that improperly structured
IRP policies could conflict with competitive forces and
may result in the subsidization of appliances or equipment
that would not otherwise be competitive in an open
market. He observed that many commentators advocating
fuel substitution as a part of IRP appeared to be
attempting to provide natural gas utilities with a
competitive marketing advantage over electric utilities.

Witness Walker addressed VIGUA’s proposals to
impiement revisions to the PGA and io develop capacity
release procedures for LDCs. He characterized these
proposals as beyond the scope of the present investigation.
Mr. Walker acknowledged that it may be appropriate to
explore these issues in future proceedings.

Mr. Walker also explained the Staff's review of gas
utility acguisition practices. He stated that Staff reviewed
gas utility capacity release programs through informal data
requests in the context of PGA filings and in rate cases.
He testified that upon request of an industrial customer,
Staff would make data filed in response to these informal
data requests available to requesting customers. Mr,
Walker also stated that Staff would consider expanding the
five-year forecast data to include information concerning
LDCs' capacity release programs, He cautioned that
because capacity release programs were relatively new, it
was inappropriate to develop formalized filing
requirements for such programs.

Staff witness Taylor testified about the accounting
treatment to be accorded DSM programs. He concluded
that it was unnecessary to adopt the standards set ouf in §
115 because existing ratemaking and accounting policies
provide sufficient opportunity for gas utilities to recover
their costs and investments in CLM programs. The Staff
opposed cost recovery for such programs through an
automatic adjustment mechanism because, in Staff’'s view,
automatic recovery of such costs would remove them from
the rigorous review to which they would be subjected in a
rate proceeding. All Staff witnesses acknowledged that the
traditional rate setting process provided little incentive for
gas utilities to promeote programs that conserved natural
gas. They recommended that rate recovery for CLM
programs be treated on a case-by-case bhasis, Wilness
- Taylor concluded that the accounting conventions available

for supply-side costs under Commission policies sheuld also
be available for demand-side costs.

111, DISCUSSION

In recent vyears, both the framewerk for {federal
regulation of the wnatural gas industry and the industry
itseif have undergone a radical transformation. Prior io
the enactment of the Natural Gas Policy Act of 1978
("NGPA™, 15 ULK.C §§ 3301-3442 (West Supp. 1890, the
interstate distribution of natural gas was regulated under a
“just and reasonable” standard established by the Natural
Gas Act ("NGA™), 15 US.C. §§ 7T17-717w (198%), under
which the Federal Power Commission (“FPC”) prescribed
“just and reasonable” rates for pipelines and producers
selling natural gas for resale in interstate commerce. See
15 US.C. § 717c. During the late 1960s and the eariy
1970s, the welthead prices for interstate natural gas were
low, while the prices for gas in intrastate markefs were
unrestrained and rose to meet demand. The federal price
resiraints at the wellhead encouraged the consumption of
gas in inirastate markets and, at the same time,
discouraged producers from dedicating reserves to the
pipelines serving the interstate markets. Gas shortages
resulted.”

In reaction to the shortages of natural gas in the
interstate market, Congress enacted the NGPA, establishing
a framework for the partial decontrol of natural gas at the
wellhead. The NGPA also included provisions to restrain
demand for natural gas. Under the law’s incremental
pricing scheme, P.L. No. 95-621, §§ 221-08, 92 Stat. 3371-81
(Repealed 1987), pipelines and LDCs were required to
charge higher prices for natural gas to industrial gas
users.? Further, the Power Plant and Industrial Fuel Use
Act of 1978 ("FUA™, P.L. No. 95-620, 92 Stat. 3289
(codified in scattered sections of 15, 42, 45, and 4% U.S.C),
prohibited burning natural gas in industrial facilities and
electric power plants.

At the same time, other forces worked to control the
demand for natural gas. The economic recession of the
early 1080s shrunk natural gas markets, and consumers
reacted to higher natural gas prices by reducing
consumption and switching to less expensive fuels. Thus,
the interstate natural gas market was transformed from
one in which there was a perceived shortage of supply to
one in which there was an actual excess of deliverability.

Since 1987, Congress has repealed the incremental
pricing provisions of the NGPA, amended FUA to
eliminate virtually all restrictions on the use of natural gas
in electric power plants and other major fuel burning
instaliations, and decontrolled all of the remaining NGPA
regutated gas. Further, enactment of the Clean Air Act
Amendments of 1990, P.L. No. 101-549, 104 Stat. 2399
(1990), has created a role for natural gas as a
cost-effective option for compliance with the market based
acid rain program. This program is designed to reduce
sulfur dioxide emissions through an allowance and

- emissions trading program.
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EPACT itself contains provisions intended fo stimulate
natural gas production and usage and to promote the
development of new markets for natural gas usage. See for
example, provisions dealing with alternative minimum tax
preferences for depletion and intangible drilling cost of
independent oil and gas producers and royalty owners, 106
Stat. at 3023-24; and § 2013 of the Act, 106 Stai. at 3058,
which directs the Secretary of Energy to conduct a five
year program to increase the recoverable natural gas
resource base.

The Federal Energy Regulatory Commission (“FERC"),
the successor to FPC, has also responded to the changes
in the natural gas market. In 1984, for example, it created
an opportunity for LDCs to take advantage of competitive
wellhead markets with the issuance of Order No. 380,
which invalidated fixed cost minimum biils and minimum
take obligations in pipeline tariffs. In 1985, it issued Order
No. 436 which further redefined the role of inferstaie
pipelines.® Order No. 436 in effect required pipelines to
become open access, non-discriminatory (ransporters of
natural gas. Pipelines were encouraged fo permit their
firm sales customers to convert their entitlement of firm
sales service to volumetrically equivalent entitlement of
firm transperiation service over five years. Order No. 436,
and its successor, Order No. 500, 52 Fed. Reg. 30,334,
effectively began to phase out the aggregator/merchant
role of interstate pipelines.

FERCs Order No. 636 further altered the structure of
services provided by interstafe natural gas pipelines.® This
resiructuring rule expressly sought to promote greater
competition among nafural gas suppliers by requiring
pipelines to provide equal quality transportation service to
customers regardless of whether natural gas was
purchased from the pipeline or from another supplier. It
further limited the role of interstate pipelines to that of
transporters and providers of storage rather than the role
of merchants.

It is against this federal legisiative and administrative
framework that we are called upon to consider adoption
of EPACT siandards. Adoption of these standards would
require a formal procedure to consider integrated resource
plans for each regulated Virginia natural gas utility. By

definition, these standards do not expressly include load

building programs, but instead
conservation, energy efficiency, and
initiatives for LDCs.

encourage energy
load management

In our opinion, integrated resource planning may serve
the public good by minimizing unnecessary or excessive
energy use, considering the applicability of all fuel
resources, and defermining the best fuel resource for end
use ai the lowest possible cost. However, as this record
demonsirates, a mandatory, formal approval process
provides few benefiis to either natural gas ulfilities, natural
gas customers, or regulators. As many gas uiility
participants noted, use of a formal, generic IRP process
requires a commitment of time and resources. Further,
once adopted, a plan may become outdated, while

circumstances and market conditions continue to change.
The need to accommodaie changing circumstances by
incorporating flexibility in an IRP inhibits the value of the
plan approval process, creating problems for those
pariicipating in the process. As demonstrated by the
testimony received in this record, gas utilities appear to
wani the safe haven that approval of an IRP provides and
the flexibility fo change the approved plan whenever they
believe necessary. Many of the Virginia LDCs participating
in this proceeding are already engaged in some form of
IRP and will continue such planning regardless of whether
we adopt a formal IRP process. Tr. at 85-86.

No gas uiility submitting comments or testimony was
able io identify a substantive benefii arising from the
adoption of an IRP standard requiring the randatory
submission and formal approval of integrated resource
plans. For example, Commonwealth witness Davies
admifted that there was nothing Commonwealth could
achieve via a formal IRP process that it could nei now
accomplish under current Commission policies. Tr. at
118-120.

The only benefit cited by gas ufility participants arising
from a formal IRP process was the likelihood of enhanced
recovery of costs for programs approved as part of an
overall IRP. Tr. at 119%. Even this potential benefit is
illusory, as Commonweaith witness Davies conceded, since
nothing in our current CLM policies prohibits an LDC
from seeking approval of the rate treatment it believes
appropriate for such programs. Tr. at 118-120, 122,

Currently, we employ a less formal procedure to
scrutinize gas supply and planning practices for Virginia
LDCs. This informal review employs a five-year forecast,
with an annual Staff review of gas purchasing practices
for large L.DCs, and biennial review of such practices for
smaller gas utilities. Complementing this analysis is a
quarterly review by Staff of a Virginia LDCs gas
purchasing decisions through review of the utility’'s PGA
data. These procedures were adopted in Commonwealili of
Virginia, ex rel State Corporation Cominission, Ex Parie,
in the matter of establishing an investigation of gas
purchasing, procurement practices, and gas cost recovery
for Virginia gas ufilities, Case No. PUES80031, 1988 S.C.C.
Ann. Rept. 333, 336-337. Any discrepancy in purchasing,
planning and acquisition of gas supply may be the subject
of a rule to show cause or may be cxplored further in a
gas utility's rate case.

The information collection vehicle for the gas supply
forecast IS a data request, wherein Staff develops
information forecasted over five years. Admittedly, gas
forecasting is an uncertain process. However, the advent of
capacity release and the implementation of pilot
conservation and load management programs by Virginia
gas utilities may render it appropriate to broaden the
informational context in which we evaluate LDC
purchasing decisions. To this end and in exercise of our
plenary authority under Virginia Cede §3§ 56-36, -235.1, and
-249 to obfain information about utility operating efficiency
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and use of resources, we will direct our Staff to gather
additional data about demand-side management programs,
capacity release programs, and other natural gas utility
plans and practices which affect the supply, acquisition,
and delivery of natural gas to Virginia end-users. Because
DSM programs may extend heyond five years in length,
we hereby authorize 3Staff fo request additional forecast
and other data from Virginia LDCs with DSM and capacity
reiease programs. In this way, we will develep a more
comprehensive picture of the factors affecting Virginia
LDB{ planning.

We will address the issue of accessibility to plan data
filed by Virginia LDCs on a case-by-case basis. We
encourage Stalf to make nonproprietary data available to
LOC customers upon request. LDCs shouid file their data
with Staff in both a redacted and noaredacted form to
accommodate requests by LDCs customers for review of
this information.

Our npolicies regarding conservation and load
management programs were established in our March 27,
1992 Final Order and June 28, 1993 Order entered in
Commaonweslth of Virginia, at the relation of the State
Corporation Commission, Ex Parte: In re, Investigation of
Conservation and Load Management Programs, Case No.
PUESNNNTO. As we noted in the March 27 Order, we are
encouraged apout the role conservation can play in
Virginia, However, we noted in that Order that a cautious
approach was necessary to avoid promoting unecenomic
programs or those that are primarily designed to promote
zrowth of load or market share without serving the overall
pubtic inferest* We therefore promulgated rules
establishing the conditions under which gas and electric
utilities operating in Virginia could recover reasonable
costs associated with promotional allowances to customers.
We require utility applicants proposing a promotional
allowance program to demonsirate that their program is
reasonably calculated to promote the maximum effective
congervation and use of energy and capital resources in
providing energy services, Promotional atllowance programs
must be cost justified using appropriate cost/benefit
methods. Ulilities proposing a promotional allewance
program that would have a significant effect on the sales
level of an alternative energy supplier must consider the
effect of the program on the supplier, and demonstrate
that the program serves the overall public interest.”

The June 28, 1993 Order Issuing Rules on Cost/Benefit
Measures entered in the same docket adopted a
multi-perspective approach to evaluate conservation and
load management proposals. This Order directed that an
applicant seeking approval of a DSM program should
analyze the program using, at a minimum, the Participants
Test, the Utitity Cost Test, ihe Ratepayer Impact Test, and
the Total Resource Cost Test to evaluate such programs™

Further, in our June 28, 1993 Order, we permitted gas
and electric utilities to file packages of programs, but
advised that utilities should assure themselves that the
programg collectively benefited their resource plans. We

directed that a cost/benefit analysis for each individual
program be availabie, even if the application filed with
the Commissicn sought approval of a package of programs.
Further, we required utilities to file reports available to
the public with the Staff, which identified all experimental
programs at least 30 days prior to the program’s
implementation, together with periedic updates on the
results of the experiment. Comprehensive reports on the
status of all experimental or pilot programs were to be
filed at least semi-annually with our Division of Economics
and Finance. Id., 1993 S.C.C. Ann. Rept. at 245.

The record before us demonstrates that Virginia gas
utilities have limited experience in developing conservation
and demand-side managemeni programs in Virginia.
Virtually all of the gas utilities filing comments and
testimony in the proceeding noted that DSM programs
influence the fuel choices made by end-users. They opined
that the definition of DSM programs should include ioad
building initiatives and allow gas utilities to retain or
increase their markets. See Ex. CBD-4 at 7-11. Ex. SKH-12
at 56. Ex, PHR-13(R) at 7. Tr. at 94, 127, 130-131.
However, little testimony was offered on how specific
conservation programs could be designed to reduce gas
usage by existing gas customers. For exampie,
Comumenwealth witness Davies identified peak clipping as
an appropriate DSM objective, Ex. CBD-4 at 9, but during
cross-examination, admitted that Commonwealith has not
spught approval for any peak clipping CLM programs in
Virginia. Tr. at 122-123.

Witnesses Stalnaker, Huston and Holland each testified
that there were financial and operational disincentives
which discouraged LDCs from developing and
implementing programs that reduced natural gas usage,
They requested that the Commission consider regulatory
incentives to meotivate LDCs to develop such programs. Ex.
RGS-9(R) at 3; Ex, JLH-11(R) at 4 and Ex. SKH-12 at
27-28.

As we noted in our March 27, 1392 Final Crder in the
CLM investigation, conservation will play an importani rele
in the development and use of fuel resources in Virginia.
However, conservation at any cost is inappropriate. We
decline in this case (o adopt an approach which
encourages Virginia LDCs to implement programs which
are primarily designed to promote load growth or market
share without serving the overall public interest. As
acknowledged by our Staff and several participants in this
proceeding, our current CLM policy offers the opportunity
and the flexibility for natural gas utilities to develop CLM
programs. Qur policy specifies minimum tests against
which all applicants’ CLM proposals may be evaluated.
Under this policy, neither gas nor electric CLM programs
are treated differently, Thus, neither gas nor electric
competitors are offered a competitive advantage,

Moreover, as our June 27, 1994 Final Order entered in
Application of Appalachian Power Company, For a general
increase in rates, Case No. PUE920081, states, a distinction
can and shouid be made between utility “'conservation”
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and ‘“load managemeni” programs., Under the lafter, a
utility’s sales may be shifted to its off-peak period,
preserving some level of utility profit, while reducing the
utility’s operating expenses. In contrast, with conservation,
a utitity may actually lose sales and, thus, profits. June 27,
1984 Final Order, Case No. PUES20081 at 13

We recognize that there may be financial disincentives
associated with LDC development and implementation of
programs that reduce gas usage. We acknowledge that
increased natural gas consumption may be beneficial in
many respects., In fact certain federal policies encourage
natuyral gas usage. Increased nafural gas usage may
facilitate compliance with the Clean Air Act Amendmenis
of 1890 through fuel switching at coal or oil fired
generating units and through the use of natural gas
powered vehicles. Increased throughput for LDCs and
pipelines may also serve to lower natural gas rates if
increased throughput does not require additional facilities
or result in higher purchased gas demand costs.

However, it is difficult to distinguish between programs
which are designed to conserve gas usage and those which
are promotional in effect, For example, incentives for
higher efficiency gas furnaces may in some instances
promote fuel switching rather than decreased natural gas
consumption. Therefore, ratemaking incentives designed
solely to promote energy conservalion may fail fo
encourage other programs that are in the public interest
or that have the unintended consequences of increasing
natural gas usage through gaing in natural gas market
share. Given the difficulty of identifying “pure”
conservation programs and the probability of overlooking
beneficial programs, we conclude that if is not appropriate
to develop ratemaking incentives strictly for the purpose
of promoting conservation. Therefore, we encourage LDCs
seeking permanent implementation of conservation and
load management programs demonsirated to be in the
public interest to develop recommendations regarding
ratemaking incentives appropriate to each of their
circumstances. Such an approach will encourage innovation
and provide for flexible regulatory policies that are
appropriate for each Virginia LDC's size, load profile and
yespurces.

IV, CONCLUSION

In sum, adoption of a formal IRP process as envisioned
by § 115 of EPACT dees not appear to promote and
indeed may be detrimental to the public interest. This
standard does not appear to offer sufficient flexibility, and
may increase regulatory costs to the participants in the
IRP approval process, without substantive countervailing
bhenefits, We encourage Virginia natural gas utilities to
continue to develop and employ comprehensive planning
strategies. Virginia LDCs should use existing CLM
procedures to seek approval for CLM programs which they
can demonstrate fo be in the public interest, As part of
Virginia LDCs’ planning strategies, we expect LDCs fo
maintain continuing dialogues with their customers in an
effort to better ascertain these customers’ energy needs

and to respond to those needs. Staff should continue fo
work with and develop data with respect te L.DC planning
processes and LDC customer needs io monitor more
comprehensively these utilities’ planning processes and
service performance.

While we do not adopt the investmenis in conservation
and demand management standard set out at § 115 of the
Act, we remain sensitive to the need for development of
conservation and load management programs that are in
the public interest. Because we have not adopted § 1158s
integrated resource planning or conservation and demand
management standards, we find it unnecessary to address
the impact of implementation of such standards on smail
businesses.

Further, the Commission remains committed to the goatk
of promoting cost-effective conservation programs. We
believe conservation programs cem promote the public
interest in Virginia and can contribute to the realization of
a proper balance of demand-side and supply-side
resources. Conservation programs are particularly
attractive because of the environmental benefits they offer,
The environmental benefifs of conservation programs,
while often difficuli to measure, are nevertheless, very
real. We encourage uiilities to develop conservation
pregrams that are not only economically sound but also
contribute to the protection of the environment that we ail
must share. We also encourage utilities to focus on energy
efficiency when developing their long-ferm strategic plans.
Energy efficiency is one of the more important factors
considered by consumers in making choices between
electric, gas, and oil appliances and equipment. Electric
and gas utilities should compete for customers by
providing accurate information aboul the efficiencies and
features of various types of HVAC equipment. A healthy
competition can be facilitated by integrated resource
planning techniques. However, integrated resource planning
should not be used as a tool simply to market increased
use of gas or electricity or indiscriminately gain market
share at the expense of a competitor.

Accordingly, for the reasons set out herein, it is ordared
that the standards set out ai § 115 of EPACT he rejected;
and that this matter be dismissed. The papers filed herein
shall be placed in the Commission's files for ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk
of the Commission to: David B. Kearney, Assistani City
Attorney, Office of the City Attorney, 900 East Broad
Street, Suite 300, Richmond, Virginia 23219; Edward I
Flippen, Esquire, Mays & Valentine, P.0. Box 1122,
Richmond, Virginia 23208-1122; Ralph J. Pruitt, Vice
President-Finance and Treasurer, Southwesiein Virginia
Gas Company, 208 Lester Streel, Martinsville, Virginia
24112; Kristen JI. Brown, Esquire, Commonwealth Gas
Services, Inc, P.O. Box 117, Columbus, Ohic 43216-0117;
Donald Fickenscher, Esquire, Virginia Natural Gas, Inc,
5100 East Virginia Beach Boulevard, Norfolk, Virginia
23502; Donald R. Hayes, Senior Aftorney, Washingion Gas
Light Company, 1100 H Street, N.W., Washingion, D.C.
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20080; Jerry W. Amos, Esquire, and James H. Jeffries,
Esquire, Brooks, Pierce, McELendon, Humphrey & Leonard,
LL.P., PO. Box 2600, Greensboro, North Carolina 2742{;
Charles H. Carrathers, III, Esquire, Hunton & Williams,
Riverfront Plaza, East Tower, 95531 East Byrd Street,
Richmond, Virginia 23219-4074; John B. Williamson, I,
Vice President-Rates and Finance, Roanoke Gas Company,
P.O. Box 13007, Roanoke, Virginia 24030; Wilbur L.
Hazlegrove, Esquire, Woods, Rogers & Hazlegrove, P.O.
Box 14125, Roanoke, Virginia 24038-4125; Richard D. Gary,
Esquire, Hunton & Williams, Riverfront Plaza, East Tower,
9531 East Byrd Street, Richmond, Virginia 23219-4074; Jgohn
D. Sharer, Esquire, Christian, Barton, Epps, Brent &
Chappell, 1200 Mutual Building, 909 East Main Street,
Richmond, Virginia 23219-30895; Larry Durbin, Virginia
Electric and Power Company, P.O. Box 26666, Richmond,
Virginia 23261; Mr. R. E. Painter, Manager, Commonwealth
Public Service Company, P.O. Box 588, Bluefield, West
Virginia 24701, Kenneth G. Behrens, General Manager,
Shenandoah Gas Company, P.O. Box 2400, Winchester,
Virginia 22601; Allen MecClain, President, Southwestern
Virginia Gas Company, P.0. Drawer 5391, Martinsville,
Virginia 24115; Michael L. Edwards, President, Virginia
Gas Distribution Company, 120 South Court Street,
Abingdon, Virginia 24210; and the Commission’s Office of
General Counsel and Divisions of Energy Regulation,
Economics and Finance, and Public Utility Accounting.

'H.R. REF. No. {018, 102d Cong., 2nd Sess. (1992) reprinted in US.C.CAN.
2472, 2474-75.

‘Donald F. Santa, Jr. and Patricia J, Beneke, "“Federal Natural Gas Policy
and the Enpergy Policy Act of 19927, 14 Energy Law Journal 1, 4-7 {1893).

'Id., 14 Energy Law Journal at 5 (1993).

‘See  Elimination of Variable Costs Ifrom Certain Natural Gas Pipeline
Minimum Commodity Bill Provisions, Order No. 380, 49 Fed. Reg. 22,778
(1984), aff’d, Wisconsin Gas Co. v, FERC, 770 F.2d 1144 (D.C. Cir. 1985),
*See Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol,
50 Fed. Reg. 42,408 (1985) vacated and remanded, Assoc’d, Gas Distrib, v.
FERC, 824 E2d 581 (D.C. Cir. 1987}, readopted on an interim basis, Order
No. 500, 52 Fed, Reg. 30,334 (1987).

*Order No. 836, III FERC Stat. and Regs,, 30,939 at 30,389 (1992).

"Order No. 636, III FERC Stat. and Regs.,, 30,939 at 30,389, 30,391 (1992).
"March 27, 1992 Final Order, 1992 §.C.C. Ann, Rept. at 263.

d., 1992 5.C.C. Ann. Rept, at 265.

"Id., 1992 S.C.C. Ann. Rept. at 265, Slip. Op., Attachment A, § IVA(S).
"Commonwealth of Virginia, ex rel. State Corporation Commission, Ex
Parte: In re: Investigation of Conservation and Load Management Programs,

Case No. PUESB0Q07G, 1993 8.C.C. Ann. Rept. 242, 244-245,

VAR, Doc, No. R95.74; Filed October 28, 1994, 10:42 am.

Vol. 11, Issue 4

Monday, November 14, 1994

583



SIR 72: Joint Subcommittee
Studying the Commonwealth’s
Current Laws and Policies Related
to Acute and Cancer Pain

August 29, 1994, Richmond

Among surgery innovators of the late 19th and early 20th
century, combinations of local, regional, and general anesthetics
were considered appropriate for management of acute postopera-
tive pain. Some of these early investigators used preoperative
medication in combination with regional and general anesthetics
to provide a “balanced anesthesia™ approach to postoperative
pain, However, the 20th century
brought the development of a stan-
dard or conventional approach to
alleviation of pain, which concen-
trated on fixed schedule, recognized
dosage, intramuscular injections of
opiates. Because opiates have fre-
quent unpleasant side effects and,
when given on a fixed schedule, do
not provide consistent pain relief,
anesthesiologists and others have
been motivated to examine this con-
ventional treatment for postopera-
tive pain.

Established toexaminethe policy
and laws relating to pain manage-
ment, the STR 72 joint subcommittee
reviewed the study objectives and
proposed study plan and received a
staff briefing on the issues. The joint
subcommittee’s directives include
examination of the current acute and
cancer pain management efforts in
the Commonwealth; the effective-
ness of acute and cancer pain man-
agement provided by the
Commonwealth’s medical schools,
health care providers, and acute and
cancer pain management clinics,
Virginia’s current law and public
policy related to acute and cancer

SR fas
R RN

pain management; current {raining, including continuing edu-
cation, in acute pain management; the special pain management
needs of infants, children, and adolescents; and the impact of
inadequate pain management on resource utilization and costs,

Current Practices

Medical advances have made the use of continuous infusion
of various medications in smaller doses at frequent intervals
safer and more effective. According to recent investigations,
postoperative improvements in analgesia can significantly re-
duce morbidity (infections, relapses, etc.} and can, thereby,
reduce the costs of surgery and postoperative care. For these
reasons, the currently recommended management of acute pain
focuses on analgesic combinations of opioids and nonsteroidal
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anti-inflammatory drugs (NSAIDS) on (1) a scheduled regimen
with additional or supplemental doses for breakthrough pain,
(i) contimuous dosing, or (ii1) patient-controlled analgesia
(PCA). The use of oral NSAIDS may allow for lower opioid
doses and Tewer side effects; however, it must be noted that
NSAIDS have side effects (for example, gastric disturbances
and bleeding).

Pain Management Issues

The purpose of pain management related to surgery 1s to
reduce postoperative stress, such as hemorrhage, lung compli-
cations, cardiac complications, water retention, salt retention,
hypertension, skeletal muscle tension, and nausea. The patient’s
comfort is the goa! of acute pain management, through the use
of the best relief which can safely be provided under the
circumstances. Some of the identified issues in accomplishing
this goal are:

Attitudes towards pain. Many practitioners become de-
sensitized to patients’ complaints about pain. Some health care
providers expect stoical acceptance; others view the pain as
inevitable under some circumstances, such as following sur-
gery, still others view those who complain about pain as
whiners and fail to recognize the differences among patients
and patient conditions. The first fact that must be recognized
is that pain levels vary widely from one person to the next and
from one time to the next in the same individual. Further,
treatment of adults is quite different than treatment of children,
who metabolize substances quicker than adults and have devel-
oping systems (1.e., immune, endocrine, ete.).

Effects on health care costs. Aggressive pain management
can reduce health care costs by reducing side effects, morbidity,
and the duration of treatment in the hospital. However,
effective pain management can mean the use of
nonpharmacological techniques and preoperative doses of an-
algesics through infusion, which may or may not be covered by
heaith plans.

Patient understanding/knowledge. Patients should be
informed about what kind of pain to expect from surgery or
illness. And patients need to be educated on how to use
analgesics, whether administered orally or through infusion or
injection. All patients need to know the possible sideeffects and
interactions of the medications. They also need to know how
to achieve the optimum pain relief from the smallest doses of the
drugs—in other words, how and when to self-administer the
medications. Patients may also need to trust their perceptions.

Lack of knowledge of or anxiety about current pain
management strategies among health care providers. Health
care providers may not be recelving adequate training in acute
pain management, particularly those providers (including pri-
mary care physicians) who commonly relate to surgery and
postpartum patients and minor or major emergent conditions.

Regulatory/malpractice concerns, Some physicians may

be loath to provide adequate pain management for patients with
acute pain because of defensive practice habits (avoidance of
possible malpractice suits) or because of fear of regulatory
agencies at the state and federal levels.

Pain assessment. There are various instruments for pain
assessment, such as the Simple Descriptive Pain Intensity
Scale, the Numeric Pain Intensity Scale, and the Visual Analog
Scale (considered by some experts as the best clinical instru-
ment}. None of these instruments can take the place of personal
sensation, however, and some experts believe that sclf-report-
ing 1s the most important tool for assessing pain.

Nonpharmacological methods of acule pain manage-
ment. The various methods of nonpharmacological pain
management may be helpful, in combination with medications,
in managing acute pain. These methods include such proce-
duresashypnosis, biofeedback, relaxation, and massage. These
useful pain management tools may not be reimbursable by third
party payers.

Fear of Addiction. Many physicians may have concerns
about patients becoming addicted to pain medications (opioids)
and concerns about the patient who is {or may be} already
addicted.

Two statutes of particular relevance to this study are §§
54.1-3307.1 and 54.1-3408.1. The first was enacted to provide
physicians with a procedure for registering to obtain, dispense,
and administer diacetylmorphine (heroin) for the purpose of
relieving the pain of terminally ill cancer patients. Although
printed as state law, because its second enactment clause called
for it to become “effective upon notification of the Board of
Phatmacy by the Governor that the Congress of the United
States has approved appropriate legislation,” this statute is not
in effect. Federal law does not allow for state registration to
dispense heroin.

The second section authonzes an attending physician to
preseribe a “dosage in excess of the recommended dosage of a
pain relievinig agent ifhe certifies the medical necessity for such
excess dosage in the patient’s medical record.” Although this
statute is in effect, it appears to have made little change in
prescribing habits and may, indeed, have had a chilling effect
on pain management. What does medical necessity mean?

MCV Visit

Upon completion of the formal meeting, the joint subcom-
mittee visited two Medical College of Virginia patients being
treated for acute pain as well as the Pain Management Clinic.
Various devices for measuring pain and relieving pain were
demonsirated or explained, including patient controlled anal-

gesia (PCA) and transcutaneous electrical nerve stimulation
(TENS).

The Honorable Jane H. Woaods, Chairman
Legistative Services contact: Norma E. Szakal
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Virginia Coal and Energy
Commission

August 30 and 31, 1994, Blacksburg

The Virginia Coal and Energy Commission convened two
meetings in conjunction with the 23th Annual Institute on
Mining Health, Safety and Research, sponsored by Virgima
Tech’s Department of Mining and Minerals Engineering. At
its first meeting, the head of the Mining Department provided
an overview of the department’s history and its contribution to
Virginia's coal industry’s development. The commission also
received acomprehensivereport o the current state of Virginia’s
coal industry. Prepared and presented by the Virginia Center
for Coal and Energy Research at Virginia Tech, the teport
furnished further evidence of declining domestic and interna-
tional coal sales. Ironically, while sales decline, mine produc-
tivity in Virginia (per-miner) 1s at an all-time high However,
industry-wide reductions in hours worked per-miner dropped
miners’ total real wages earmed in 1993 to a level of less than
one-half total wages earned in 1984,

At its second meeting, the commission received a report on
clean coal techmology research underway at Virginia Tech’s
Center for Coal and Minerals Progessing; voted to officially
express to the Virginia congressional delegation its concern
about the proposed vessel tonnage tax’s impact on the coal
industry; and learned that Governor Allen is giving favorable
consideration to the commission’s request for an administra-
tion-sponsored coal symposium.

State of the Coal Industry

Coal mined from Virginia’s Appalachian seams is of the
highest quality and is ideal for steel production because of its
coking characteristics. Butthe cost of extracting and transport-
ing it from Virginia’s deep mines is relatively high, Conse-
quently, staggering metallurgical coal price declines over the
past decade (a shide of over $20 per-ton since 1984), resulting
from lower-cost overseas competition, advances in steelmak-
g technology, and a slump in worldwide coal demand, have
recently culminated in significant production cutbacks and
mine work foree reductions. The economic impact on coaifield
communities has been severe.

At the commission’s June meeting in Abingdon, Pittston
Coal Company officials testified that within the past nine
months, the company has shut down five mines and reduced
operations at several coal processing facilitics. Nearly 300
Pittston employees lost their jobs; Dickenson, Tazewell, and
Wise Counties lost the benefit of the $18.5 million in wages
associated with these jobs. A Pittston official testified at the
Blacksburg meeting that since June Pittston has been forced to
lay off an additional 45 employees at its largest underground
coal mines.

The director of the Virginia Center for Coal and Energy
Research confimmed the price declines in the metallurgical {met
coal) market but noted that contract prices for stean coal (coal
used n electricity generation) had recently moved slightly
higher. Utilities are replenishing coal stocks depleted by high
levels of electricity usage during the past winter and the recent
summer months. Steam coal purchases, an encouraging aspect
of the Virginia coal market, rose three percent in 1992, another
eight percent in 1993, and were up by 11 percent in the first
quarterof 1994, Since 1992, the electrical generation market has
purchased the highest percentage of Virginia’s coal production;
these recent steam coal purchase statistics suggest this trend will
continue.

The demand for Virginia’s low-sulphur coal should grow in
the steam coal market as the 1990 Clean Air Act Amendments
are phased in, and utilities must choose between purchasing
expensive equipment to serub the emissions of lower-cost, Tagh-
sulphur coal, or purchasing higher-cost, low-sulphur coal re-
quiring little or no expensive scrubbing. The demand for steam
coal in the international market is also projected to rise during
the next decade and beyond, while demand for met coal is
expected to level off and then decline slightly during the same
period.

Commission members were encouraged by the long-term
projections for the steam coal market but expressed concemn
aboutthe impactof international met coal prices on the coalfields
economic base. The commission was advised that the Virginia
Coal Association (a trade association of Virginia mine opera-
tors) is conducting a comprehensive survey of its members to
obtain more precise information about coal sales and production
figures. It is hoped that this information will provide mine
operators a better perspective on the industry. This information
may also help the commission determine whether the General
Assembly can play a role in stabilizing this key sector of the
Commoenweaith’s economy.

Clean Coal Technology Projects

The Virginia Center for Coal and Minerals Processing
(CCMP) at Virginia Tech 1s playing a vital role in the research,
development, and commercialization of technology designed to
substantially reduce emissions associated with buming coai for
electrical power production. Its current statl of 34, including
Virginia Tech faculty members, researchers, technical stat¥, and
graduate students, is devetoping and commercializing methods
of removing minerals in coal causing the release of sulphur
dioxide, or SO;. CCMP’s work is dircetly related to the federal
Department of Energy’s Clean Coal Technology program (CCT),
assoclated with the federal Clean Air Act. The 1990 amend-
ments to the Clean Air Act mandated increased reductions in
SO and other emissions by coal-fired electrical power plants.

According to its director, CCMP s work is one component of
the $7 billion federal CCT program. Approximatety one-third
of the funding is federal, with the balance coming from industry.
Since the program began in 1986, approximately 45 major
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demonstration projects have been funded. The CCT projects
have focused on (i) low-emission boiler systems (it) high-
efficiency power systems (iit) advanced coal-preparation tech-
niques, and (1v) a systems approach combining all three.

COMP has played an imporiant role in developing coal
preparation technologies designed to reduce emissions by re-
moving minerals associated with 80, emissiens prior to com-
bustion. A highly successful technology developed by CCMP
employs micro-bubbles in a water column to separate finely-
ground coal from pyrite, a mineral that releases suiphur when
burned. A working prototype of the micro-bubble column,
marketed as a “Microcel,” was demonsirated to the commission
at CCMP’s Plantation Road testing facility, The Microcel has
becn patented, with the assistance of the Center for Innovative
Technology, and successfully commercialized, with installa-
{ions completed in regional coal pracessing facilities and several
installations pending in the T1.8. and overseas.

Among CCMP’s most recently completed coal preparation
research was a $1.4 million DOE-funded project ammed at
developing a cost-efficient means of dewatering, or removing
moisture from finely ground ceal. Fine coal is more easily
cleaned (as demonstrated in micro-bubble technologyy, how-
ever, moisture content ncreases in that process, resulting in
less-efficient burning characteristics. Mechanical dewatering is
inefficient and thermal drying too costly. CCMP has filed a
patent application for a thermodynamically favorable dewater-
ing process that could revolutionize the coal industry. CCMP
intends to continue developing the dewatering technology sub-
ject to obtaining sufficient funding.

Commission Action

The commission was again alerted to the proposed increase
in the vessel tonmage tax now pending in Congress, The measure
would reportedly raise the cost of a ton of coal by approximately
15 cents—a significant amount in the thin-margined coal export
market. The tax’s purpose is to subsidize the conversion of the
nation’s shipyards from the production of military vessels 1o
commercial vessels, The commission, cognizant of the
Commonwealth’s own shipyards, found the goals laudable as a
general matter, ’

However, commission members noted that such a significant
tax on the Commonweaith’s coal exports and other bulk-
shipped export commodities could have the ironic eflect of
harming not only shippers of such commodities, but the ship-
ping industry itself (i.e., if fewer commodities are exported,
fewer ships are needed to transport them). Consequently, the
commission voted to correspond with the Virginia congres-
sional delegation, urging its members to support the export of
Virginia’s coal by opposing any version of the vessel tormage tax
measure that would further tax Virginia coal and put it at a
competitive disadvantage in the overseas market.

Finally, commission members were reminded that Chair-
man Nolen had corresponded with Governor Allen, requesting

that he act favorably on the commission’s Tequest {o converie
a speeial coal symposium to address the numerous problems
confronting Virgima’s coal industry. Commission members
learned that the Governor is favorably disposed to the concept
and wiil continue discussions with the commission.

8 The Honorable Frank W. Nolen, Chairman
{i0 Tegislative Services conlact: Arten K. Bolstad

’

HIR 139: Joint Subcommittee
to Study the Effects of
Deinstitutionalization

October 4, 1994, Richmond

HIR 139 autherized an examination of the effects that
deinstitutionalization has on clients, families, community
services boards and other providers, and the Commonwealth
asawhole, The legislationcalled for a committee of legislators
and citizen members who represent various interests in the
provision of mental health services.

Background

Historians have documented the increasing acceptance of
community mental health treatment, beginning about the time
of World War II, for a variety of reasons:

1. Public acceptance of the treatability of mental illness was
greatly enhanced by experiments during the war with front-
line treatiment of a variety of mental disabilities.

2. Psychotropic drugs made their debut, improving freatment
of a variety of mental disabilities.

3. The civil rights movement began the campaign for adequate
and least restrictive treatment.

4. The cost of mstitutional care began to rise sharply, making
community care attractive,

Unfortunately, the lack of adequate funding has been a consis-
tent impediment in the treatment of chronically mentally ill
clients on both the state and national level.

Delnstitutionalization In Virginia

Virginia’s major deinstitutionalization effort began in
1968 with the passage by the General Assembly of Chapter 10
of Title 37.1 of the Code, which initiated local establishment
and control of mental health and mental retardation services
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by community services boards (CSBs). This legislation pro-
vided the means for implementing the recommendations of the
Hirst Commission, which advocated an improved system of
mental health care provided through a eoordinated system
focusing on the patient rather than the institution. Continued
problems with implementation led to the ereation, in 1977, of
the Bagley Commmission, which noted in its findings that the
removal of persons from institutions had exceeded the capacity
of local programs to absorb them,

Additional studies have made similar observations and
recommendations for strengthening the comniunity-based sys-
tern, but, while numbers of institutionalized patients and
lengths of hospital stay have decreased, the services provided
in the community have not been able to meet their needs. For
clients with homes and supporiive families, aftercare is rela-
tively inexpensive; for those without, community care, with all
its components, can be more expensive than institutional care.
However, the end result can be, in many cases, a functioning,
coniributing citizen whose quality of life 13 mherently better
than if he were institutionalized.

Vieginla Law

The concept of least restrictive care is inherent in Virginia
statute. Commitment criteria, especially for involuntary com-
mitment, are stringent. They require that a person be in need
of mental health freatment, that he present a danger to himself
or others, that he be incapable of caring for himself, and that
he receive care in the least restrictive environment. Numerous
Supreme Court decisions have upheld this principle aver the
years. Therefore, while confinement in an institution will most
likely always be a part of the contimmm of care available for
treatment of mental illness, offering treatment in the least
infrusive manner is a requirement.

The Code of Virginia, in § 37.1-194, requires that all
community services boards (1) provide a core of services in their
plan, (i) include mandated emergency services, and (iil) may
include inpatient, outpatient and day-support, residential,
prevention and carly intervention, and other appropriate ser-
vices, While a great variety of services exist across the
Commonwealth, their availability is not consistent. New
issues, such as transportation and living services, have been
identified in previcus studies but remain problems, especiaily
in the tural areas of the Commonwealth. Current services are
being stretched to the limit and will continue to be in light of
yet more budget cuts and the decline in federal money.

Recent Trends

The Department for Mental Health, Mental Retardation
and Substance Abuse Services noted certain trends.

B Although the average daily census significantly decreased
and admissions declined in recent years, the department
projects an increase of 2.7 percent in total admissions to all

facilities by the year 2000 and a decrease of 12.6 percent in the
average daily census.

B In 1593, the average length of stay in state mental health
facilities was half of what it was in 1975, The median stay in
1994 is 23 days.

B Thedepartment projects a decrease ot 32,5 percent in the total
rmumber of training beds from FY 1996 1o FY 2010.

B Lven with the decrease in average daily census, the funding,
including state and federal but not including C5B fees and local
funds, has gone from $91.2/8 8 million (facilities/CSB)in 1975
to $68.7/31.3 mallion in 1994,

B Since 1990, budget reductions of over $32 million resulted
in the closure of 265 beds, with the expectation that community
residential services be used instead.

B Item 409A of the 1994-96 Appropriations Act identified
certain beds at several institutions in the state that should be
teviewed for possible elimination. The language passed by the
(General Assembly postponed the closure of ihese beds in the
first year, with the exception of Ceniral Virginia Training
Center, where funds were provided to assist the CSBs with these
patients. A plan has been completed to identify the adequacy
of community supports for these closed beds. Additionally, the
budget required that any savings from these bed closures go
directly to the CSBs for community support. The House
Appropriations Committee is currently evaluating this bed
reduction plan and will make recommendations for its imple-
mentation. The department has concluded that concentraiion
on the population of individuals with a dual diagnosis of mental
retardation/mental illness, who qualify for the federal Medicaid
Home and Community-Based Waiver Program, would maxi-
mize federal resources and provide money, on a 50/50 state/
federal basis, to provide community services. Other patients,
who do not qualify under this definition, may have to be
transferred to other state institutions. It was emphasized that
many instititions may face a change in focus or direction.

B The department continues to emphasize the development of
conumunity services, with any “downsizing” of facilities ac-
companied by a build-up in community services,

Issues

The joint subcommiitee heard from a variety of organiza-
tions and interests during its first meeting, ranging from
community services boards, consumer groups, local govern-
ment, and law enforcement to retail merchants and others, all
of whom have a distinct interest in the outcome of this study. A
number of issues were raised:

B How to continue to provide family and community support
that may help avoid or reduce the length of institutionalized
stay,
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8 Howtoaveid or reduce the impact of the high concentration
of perscns with severe mental illnesses who move to cities
because of the greater availability of necessary services, such as
housing and transportation, or because they are near institu-
tions;

B Conversely, how to deal with persons who need treatment
who are isolated from comprehensive services;

#® How to streamline the finding to follow the client and

guarantee that necessary services will be available to that
person;

# How to guarantee that persons who need treatment receive
itina fashion that is fair and does not infringe upon civil rights;

B How to guarantee that current prescription plans, required
for each client prior to release, adequately provide appropriate
services and guarantee that the funds will follow to pay for those
services;

B What services are available in each area of the state;

B What should be the level of academic achievement for case
managers and what should be expected of the relationship
between manager and client;

B Ascommunity care can, in certain cases, be more expensive
than institutional care, what the state can do to more adequately
fund community services besides diverting the savings from the
downsizing of institutions;

B How to address placements of persons in inappropriate
housing or circumstances that do not connect the client with
appropriate services;

B How to keep clients in their own communities and near to
their families and at the same time provide them with appro-
priate services;

B How to streamline the provision of services across agencies;

# How to determine the connection between eriminal behavior
and mental illness; and

B How to cope with the impact on focal government, especially
in housing, when clients are released from mental health
institutions and placed in their community.

Tt is with these questions, and others that will certainly arise,
that the joint subcommittee must deal in the coming months. A
second meeting, a work session, 1s planned for November.

The Honorable Anne G. Rhodes, Chairman
Legislative Services contact: Gayle Nowell Vergara

Subcommittee Studying SB 190:
Coastal Zone Management

October 6, 1994, Front Royal

Senate Bill 190 (1994) prohibits state agencies from estab-
lishing a coastal zone management program west of Interstate
95. The House Committee on Chesapeake and Tts Tributaries
carried the bill over for study in the interim by the standing
Subcommitiee #1.

The federal Coastal Zone Management Act (CZMA), en-
acted in 1972, established a voluntary program through which
participating states would be eligible for federal grants, Vir-
ginda submitted a program in 1985, and it was approved by the
National Oceanic and Atmospheric Administration (NOAA)
in 1986, The Virginia Coastal Resources Management Pro-
gram consists of a package of laws and policies in areas of
fisheries management, tidal wetlands management, poirt and
nonpoint source pollution control, shoreline sanitation, dunes
management, and subaqueous land management. These are
administered by a variety of state and local agencies, including
the Departinents of Environmental Quality, Conservation and
Recreation, Health, and Forestry, the Virginia Marine Re-
sources Commmission, local wetlands boards, soil and waler
conservation districts, and local governments,

From the approval of the Coastal Resources Management
Program in 1986 through 1994, Virginia has received $17.5
million from the federal government. Almost $7 million of this
money has been distributed o local governments and planning
districts on a competitive basis, with the balance going to state
agencies. In 1994, Virginia received $2,658,000 from the
federal government. The $17.5 million in federal money has
been matched with $16.4 million from the state and localities
over this period, for a total of $33.9 million,

The coastal 7zone designated by the Commonwealth in the
program submifted to NOAA in 1985 coincided with the area
defined as Tidewater Virginia in the tidal wetlands statute, The
westernmost counties in this area include Fairfax, Prince
William, Stafford, Spotsylvania, Hanover, Henrico, Chester-
field, Prince George, Surry, Isle of Wight, and Suffolk. Only
Jurisdictions withun the coastal zone are eligible for the federal
CZMA funds.

Sectien 62417

In response to nonpoint source pollution of coastal waters,
Congressin 1990 enacted the Coastal Zone Act Reauthorization
Amendments (CZARA). Two features of CZARA has caused
considerable controversy. First is the requirement that state
programs have enforceable measures in order to qualify for
federal approval. The second concemns § 6217, which creates
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the Coastal Nonpoint Source Pollution Control Program.
Section 6217 1s joinily implemented by NOAA and the EPA.

Under § 6217, coastal states have until July 1995 to submit
coastal nonpoint programs. If approved, implementation of
management measures would begin in January 1996, with full
implementation by January 1999. Much of the concern about
§ 6217 arises frony NOAA’s and EPA’s voluminous “(g)
Guidance Management Measures” for agriculture. Among the
five grazing management measures listed for consideration by
coastal states 1s the exclusion of livestock. Representatives
from NOAA and EPA advised the subcommittee that the
management measure calls from the implementation of one of
the five options listed, but does not specify appropriate prac-
tices. TFor program approval, Virginia need only describe the
process that will be used to select practices and need not list
specific practices that will be used in all cases.

The aspect of § 6217 addressed by 3B 190 is subsectton
{bX7), which requires a Coastal Nonpeint Pollution Control
Program to include a proposal to modify the boundaries of the
state’s coastal 7one as the coastal management agency of the
state determines i1s necessary. The federal government has
reviewed the inland coastal 7one boundaries of coastal states
and evaluated whether they extend inland to the extent neces-
sary to control the land and water uses that have a significant
impact on coastal waters of the state. NOAA and FPA have
forwarded recommended modifications to Virginia’s coastal
zone to the Departmerit of Environmental Quality. Inits letter,
NOAA noted that Virginia may choose not to alter 1ts coastal
zone boundary and instead may choose to manageareas outside
the coastal zone that are within a § 6217 management area,
Virginia also has the option of submitting data showing that a
smaller arca than that proposed by NOAA wiil adequately
address nonpoint source pollution of coastal waters.

$B 180

Senate Bill 190 seeks to address the expansion of the
coastal 7one to areas west of Interstate 95, which roughly
comresponds to the fall lines for the rivers that flow into the
Chesapeake. NOAA and EPA have found that Virginia’s
coastal zone boundary is not adequate to ensure implementa-
tion of management measures to restore and protect coastal
waters and has recommended that Virginia adopt a § 6217
mnanagement area that corresponds to the coastal watershed
boundaries for watersheds draining into its coastal waters. The
additional coastal watershed areas would include all areas of
the York River watershed not now in the coastal zone, and a
portion of the James/Appomatiox watershed west of the current
zone.

NOAA and EPA have also stated that Virginia should
address two areas above the coastal watershed boundary during
program development and analyze whether the § 6217 man-
agement area should include them. The two “look beyond”
areas inchide the areas of the Potormac/Shenandoah Rivers and
the Rappahannock River watersheds, These areas, il included

in Virginia’s program, would extend the § 6217 management
area to the West Virginia border.

The Department of Conservation and Reereation (DCR),
which is Virginia’s designated lead agency fornonpoint source
pollution programs, submitted a threshold review report in May
1994, A threshold review meeting is scheduled for December.
The report states that no decision has been reached on how to
respond to NOAA’s boundary recommendation. The director
of DEQ’s Division of Enforcement, Policy, and Public Affairs
stated that his agency is not intercsted in expanding the
boundaries of the coastal zone beyond the limits set in the
Chesapeake Bay Preservation Act at the current time.

Members were reminded that the Coastal Zone Manage-
ment Act is vohintary, and the Commormwezlth may decline to
participate. If'it dees not submit and implement an adeguate §
6217 program, however, Virginia will lose portions of the funds
it receives under § 306 of the Coastal Zone Actand § 319 of the
Clean Water Acl. The loss of funds starts at 10 percentin 1996
and climbs to 30 percent in 1999 and years thercafier. Because
the reductions in funds under the Clean Water Act are based on
the previous year’s grant, the reductions are compounded. The
director of the Division of Soil and Water Conservation at DCR
noted that the loss of federal funds would adversely effcet his
agency’s staffing levels. It was estimated that Virginia’s share
of federal funds would drop fo around $300,000 by 2001 if the
state does not participate in the § 6217 program.

The implementation of § 6217 is also the subject of a study
underway by JLARC pursuantto STR 43. JLARC staffinformed
the subcommittee that preliminary findings will be available in
December or January, Assessing the cost impacts of the
management measures under § 6217 will involve ranges based
on different sets of assumptions, and a level of uncertainty will
be attached to the cost impact figures.

Public Heating

Twenty-five people spoke at a public hearing held in the
evering. Speakers were almost evenly divided between propo-
nents and opponents of the legislation. Proponents opposed any
increases in regulations that may be imposed on agricultural
activitics as part of the “enforceable measures™ requirement of
the CZARA. They expressed particular apprehension about the
costs of a requirement that streams be fenced to keep out cattle.
As an alternative, they urged greater funding of voluntary cost
share programs. The opposition to SB 190 focused on the
detrimental effects of the loss of existing federal funds that
would follow a failure to submit a program complying with §
6217 of CZARA. Drawing a line along the 1-95 corridor to
delineate Virginia’s coastal impact area was ¢riticized as being
arbitrary.

The Honorable W. Tayloe Murphy, Jr., Chairman
Legislative Services contact: Franklin D). Munyan
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HIR 9: Clean Fuels Study
Subcommitiee

October 6, 1894, Richmond

EPA and Virginia's lmplementation Plan

Representatives of the Environmental Protection Agency
(EPA) discussed with the subcommittee the statuss of negotia-
tions over Virginia’s Clean Air Act state implementation plan,
focusing on Northem Virginia’s motor vehicle emissions
ingpection plan. They were optimistic about resolving remain-
ing issues and developing a program to (1) meet a performance
standard that complies with the Clean Air Act, (11) eliminate
the “gaps™ between a Virginia plan and the EPA maodel, and
(iii) promole consumer compliance.

Remote Sensing Devices

From EPA’s viewpomnt, a good correlation is lacking
between tests using remote sensing devices and tests directly
measuring emissions from vehicle tailpipes. It was also noted
thal Temote sensing equipment can only be used under strictly
conirolled conditions and that, currently, the equipment only
detects one pollutant.

Clean Fuels Program

The EPA representatives assured the subcommittee that
every effort would be made to take Virginia’s clean fuels
program inte account in drafting a state clean air implementa-
tion plan. They also stated that they are in general agreement
with Virginia in seeking & means to provide for both test-and-
repair and test-only emissions inspection facilities in Northern
Virginia.

Reformulated Gasoline

A marketing analyst for Mobil Oil Corporation provided
the subcommittee with information on reformulated gasoline.
“Federal” reformulated gasoline is re-engineered fuel that
reduces automebile emissions by approximately 15 percent.
This fuel has been successfully tested in current vehicles and
requires no conversion package or new automobile technotogy.
Federal reformulated gasoline must be in wholesale terminals
by December 1, 1994, and available through retailers by
January 1, 1995. Although the Commonwealth as a whole s
not required to use federal reformulated pasoline, use of this
fuel wilt be required in Northermn Virginia and certain other air
quality nonattainment areas.

Elecirlc Vehicles

The general manager of the Greater Richmond Transit
Company (GRTC) spoke of his company’s decision to add

electric buses to its fleet. Through a cooperative effort with
Virginia Power, GRTC has decided to purchase twelve 31-foot
electric buses. GRTC is currently expecting to award a contract
in November, with delivery of the buses approximately one vear
later,

Mext Meeting

The subcommittee will next meet in House Room D at 1:30
p-m. onNovember 9. Agenda items will include an update from
the Secretary of Natural resources on the status of Virginia's
clean air strategy and a review of the Virginia Department of
Transporiation’s report on the Alternative Fuel Revolving
Fund Study.

Staff was also directed to invite the Department of Forestry
to make a presentation on its use of nonpetroleum lubricants.

The Honorable Arthur R. Geisen, Jr., Chairman
Legislative Services contact:  Alan B. Wambold

SIR 12: Joint Subcommittee
Studying Virginia’s Current
Bingo and Raffle Statutes

.October 5, 1994, Richmond

Convening its first meeting of the 1994 interim, the joinl
subcommitiee heard testimony from citizens, business repre-
sentatives, and local government officials conceming the desir-
ability of state regulation of bingo and raffles, as well as other
related issues.

Local Permliting

Vepas Time Assoclates, an equipment and services com-
pany, provides “Las Vegas Nights” for three types of customers:
commercial, nonprofit, and private parties. The company
organizes approximately 250 events annually in Virginia,
Maryland, and the District of Columbia. The biggest problem
Vegas Time Associates has encountered in Virginia is in the
permitting process because of conflicting statutory interpreta-
tions from one locality to the next. The jeint subcommiftee was
urged to develop one set of bingo and raftle regulations that
could be applied uniformly.

A representative of the Hanover Society for the Deaf spoke
to the joint subcommittee about the permitting process with
local officials. He opined that local officials have too much
authority and urged the joint subcommitiee to strengthen the
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due progess requirements in the permitting statutes. Others
also spoke of the permitting problem in Hanover County,
suggesting that small organizations may be experiencing
discrimination in the issuance or denial of permits because
state law gives the final authority in the permitting process to
the locality, which is subject to political influences and varying
interpretations.

2

Small Grganlzations

The audit director for Chesterfield County discussed some
enforcement aspects of Virginia’s current bingo and raftle
statutes. Because the law does not differentiate bhetween
organizations based on gross revenues, smaller grossing orga-
nizations must meet the same extensive reporting require-
ments that much higher grossing organizations meel. The
reporting requirements are particularly burdensome to these
smaller grossing organizations (e.g., a $500 Girl Scout spon-
sored raffle). Additionally, there are always instances where
a bingo or raffle event is held for which no pernit 15 oblained.
The joint subcommittee was urged to examine two additional
155U€es:

B Revise current slatute to exempt from the permit and
financial fiting process nonprofits that expect or actually gross
less than $10,000 annually to allow resources to be concen-
trated on larger gambling operations, and

B Change the fiscal reporting year to a calendar basis to clear
up reporting deadline confusion for small organizations.

The audit manager of Fairfax County also commented on
enforcement concerns.  Concurring with the comments from
Chesterfield County, he suggested that the joint subcommitiee
establish a standard threshold exemption amount under which
no pemmit to conduct bingo games or raffles would berequired.
Additionally, the joint subcommitiec was urged to raise the
current audit exemption threshold from $2,000 to $10,000.

Other Issues
Other recommendations made at the meeting included:

B Strengthening the statutory requirements to prevent profes-
sional ventures;

B Providing more uniformity among the jurisdictions in the
issuance of permits;

B Rclaxing the reporting requirements for small operations;

B Providing an exemption for service clubs that conduct
internal Taffles;

@ Allowing more flexibility on how proceeds of games are
utilized; and

# Striking a balance between the needs of the state and the
organizations as they relate to bingo facility owners and their
relationship with not-for-profit organizations.

Eiaff Review

Staff presented areview of (i) the joint subcommittee’s 1993
work, (i1) 1993 carryover legislation related to bingo games and
raffles (1TBs 590, 758 and 884), and (ii1) state control of bingo
issues. In an effort to make current law more “user-friendly,”
staff presented the joint subcommittee with a proposed redraft,
which contains no substantive changes but reorganizes current
law and makes housekeeping changes.

State Regulation

In the area of state control of hingo games and raffles, the
joint subcommittee heard that other states that regulaie bingo
at the state government level shared three principal character-
istics: (i} charitable gaming regulated at the state level requires
full funding for administration and enforcement; (ii) owners of
commercial bingo hatls are removed from all operation and
management of bingo; and (1) comprehensive licensing pro-
grams arc in place, providing for the licensure of bingo supply
manufacturers, distributors, and professional employees, as
well as the charity 1tself.

In discussing the desirability of state regulation of bingo, the
joint subconumittee reviewed the following policy issues:

B What is the compelling state interest?
B Would state regulation be more effective?

B What is the appropriate scope of state regulation—Ilicensure
extended to manufacturers, distributors, bingo employees and
charities?

B What administrative costs are involved in state regulation?

B Who is responstble for enforcement (e.g., the controlling
agency, the State Police)?

Next Meeting

The next meeting of the joint subcommittee is scheduled for
Novemmber 15, 1994 in Richmend,  In preparation {or this
meeting, Chairman Colgan asked that all comments on the
proposed redraft of the bingo and raftle law and any requests for
legislation by subcommittee members be forwarded to staff
counsel, Maria J K. Everett, at the Division of Legislative
Services by Tuesday, November 1, 1994,

The Honorable Charles I. Colgan, Chairman
Legislative Services contact: Maria K. Everett
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SIR 223 (1993): Standing Joint
Subcommitiee on Block Grants

August 15, 1994, Richmond

Continuing a tradition developed over 10 years ago, the joint
subcommittee held its anmual hearing in late summer to facili-
tate the timely submission of the federal FY 95 application of the
Community Services Block Grant (CSBG). The joint subcom-
mittee has served as Virginias compliance mechanism for the
federal requirement for legistative public hearings on certain
block grants.

1995 Application

Following the chairman’s opening remarks, the acting
commissioner of social services described the current applica-
tion, Infiscal year 1995, 90 percent of the block prant funds will
be distributed o local community action agencies focusing on
reducing the social and economic causes of poverty. Of the
remaining 10 percent, statewide programs, such as the Virginia
Water Project, Project Discovery, and the Virginia Community
Action Re-Entry System, will receive five percent, and five
percent will be allocated for grant adminisiration. The CSBG
distribution formula will divide the 90 percent funds as follows:

B 50percent will be allocated by using the Department of Social
Services (D8S) furding formula, with this half disseminated
according to the level of poverty (73 percent), the number of
jurisdictions served (20 percent), and the size of the service
areas (five percent).

B 50 pereent will be distributed to local agencies receiving less
than the current local agency maximum if that agency would
receive lower funding if afl fimds were distributed according o
the DS8 formula.

Following a needs assessment, priority assignment, and
planning, each agency must apply for the CSBG funds and must
provide documentation of service area needs, quantifiable goals
and objectives, a program budget, and other items. Contracts
are executed with the agencies prior to release of any funds. At
least biennially, DSS monitors each funded agency through
review of legal documents and agency information, program
accomplishments, internal monttoring and evaluation proce-
dures, and compliance with relevant federal and state law and
DSS requirements.

Public Hearlng

During the public hearing, testimony was teceived concern-
ing the assistance of various community action agencies from
individuals with families who had been homeless and unem-
ploved; elderly rural people in need of transportation, training,

and employment; people who had benefited from weatheriza-
fien projects; individuals representing neighborhoods with
decaying building problems; and several young people and
parents who were planning for or entering college as a result
of involvement int Project Discovery. Several presenters stated
that they had sought help from a number of agencies before
finding the community action agency, which helped them
through the depression and desperation of being homeless and

Jjobless with a family. These individuals noted the importance

of the guidance and training they had received along with the
monetary help and guoted the often-heard motto of community
action agencies—"A hand up, not a hand out.”

After the public hearing, the jeint subcommiittee unani-
meously approved a motion to endorse the current block grant
application.

The Honorable Charles J. Colgan, Chairman
I.egislative Services contact: Norma E. Srakal

HIR 100: Joint Subcommittee
Studying the Commonwealth’s
Adoption Laws

September 16, 1994, Richmond

Birth Parent Perspective

The subcommitiee’s second meeting opened with testi-
mony from a birth mother who spoke of the anguish she
suffered by placing her baby for adoption. She was 15 vearsold
when she placed her son for adoption through an agency
placement some years ago. She stressed that the placement of
a child for adoption has lifelong consequences and is probably
the most difficult decision any one could ever make.

Regarding the subcommittee’s consideration of the appro-
priate consent peniod, she observed that it 15 crucial:

B that the decision of the birth parents be informed,

B thatthey receive counselingthat includes information on the
long-term effects of their decision,

B that the decision not be made before the baby 15 born,

B that the immediate post-partum period is an tnappropriate
time for making this important decision, and
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B that protections are available to ensure that there is no
coercion.

Virginia’s current time-frame, a minimum of 25 days,
should not be reduced. Rather, the birth mother advocates a six-
week consent period. She also advocates placing the child in
foster care until the end of the consent period to protect the child
when the birth parents are unable to care for the child. The
current practice piaces the child with the adoptive parents untit
consent is considered final. She related that her own experi-
ences involved with contacting her adult son, as well as the
experiences of other birth mothers she has spoken with, have
been positive.

Uniform Adeption Act

The National Conference of Commissioners on Uniform
State Laws (NCCUSL), recently adopted the Uniform Adop-
tion Act (UAA), which will be presented to the American Bar
Association in January for approval and then submitted to the
states for their adoption. Staffreviewed the UAA’s provisions
on preferred placements, relinquishment, how to consent to
adoption, exceptions to consent, requirements for valid consent
and relinquishment and the revocation of consent or relin-
quishment, the effect of revocation, procedures for notice of
adoption, the confidentiality of records, release of identifying
information, and permitted and prohibited activities.

The UAA provides that (i) consent can only be executed
after birth and is unilaterally revocable in writing within 192
hours of birth, (i1} it must be in the birth parents’ native
language, (iii) it must include specific instructions for revoca-
tion, (iv) it must state the effect of execution, and (v) it must be
signed or confirmed before a witness (court, agency, unimvolved
lawyer, ote.). The witness is required to ascertain that the
parent received information before exccution regarding its
meaning/consequences, along with information regarding the
availability of counseling, procedures for release of informa-
tion about the parents that will affect the physical or psychologi-
cal well-being of the minor, procedures for consensual release
of identifying information, and in the case of minor parents,
that they had access to counseling and the advice of an
uninvolved lawyer. Adoption records are retained perma-
nently and sealed for 99 years after birth. A statewide registry
receives, files, and retains documents requesting and/or autho-
rizing, or not authorizing, the release of identifying informa-
tion. Identifying information can be released only if there is
mutual consent from the birth parent and the adoptee, adoptive
parent, or descendent to exchange information.

Putative Father Registrles

Staff’ reported to the subcommittee that 14 states have
putative father registries, the purpose of which iz to provide
states with a method to ensure the finalization of an adoption
while providing unwed fathers who are not legal fathers a way
in which they can statutorily establish their interest in the child

and receive notice of any adoption hearing concerning the
child. In Lehrv. Robertson, 463 U.S. 248 (1983), the United
States Supreme Court held putative father registries to be
constitutional., The Court found New York’s putative father
registry to be a legitimate balance befween the putative father’s
desire to accept responsibility for developing a relationship
with his child and the state’s desire to ensure finality in
adoption proceedings. The burden to register 1s on the putative.
father, Tack of knowledge of the pregnancy, or of the registry,
15 not considered a defense to not filing, The registries are
usually housed in the state social services or health agencies.
Onee the father has registered, the mother is notified and given
the opportunity te refite the identity of the father with a court-
ordered patermity test. Confidentiality of registry provisions

- vary by state. Fees are often not imposed on the putative fathers

for fear they might discourage filing.

+

American Academy of Adoption Attormeys

A representative of the American Academy of Adoption
Attorneys suggested several changes to Virginia's adoption
laws, including the idea that the 15-day period of revocation
after a court-supervised consent 18 unnecessary, because: (1) a
10-day waiting period prior to the court-supervised consent is
presently mandatory and should remain in effect to provide
adequate time for a clear, voluntary, and informed consent by
the birth parent(s); (i1) the court supervision and statutory
mandates of §63.1-220.3 fully protect the birth parent(s)’
rights; (ii1) elimination of the revocation period helps to bring
closure to the consent issue for all parties after the court-
supervised consent; and (iv) the 10-day period exceeds the
eight-day period recommended by the Uniform Adoption Act.

Alsorecommended was a repeal of the requirement that out-
of-state birth mothers appear in a Virginia juvenile court (a
requirement other states do not have). Tnstead, parallel court
procedures in the location of the birth mother should be
required in a court of competent jurisdiction. Further sugges-
tions included requiring a timely appearance in court, 4 best
interest hearing for the child, a strict statute of Limitations
concerning the ability to altack an adoption proceeding, and
imposing eriminal sanctions on anyone who knowingly com-
mits fraud in the adoption procedure. Other issues discussed
briefly were docket preference, procedural revisions, and “clean
up” revisions.

Future Meetings

The subcommttee has scheduled additional meetings for
October 21 and December 2.

The Honorable Linda T. Puller, Chairman
Legislative Services contact: Jessica F. Bolecek
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HIR 353: A.L. Phiipott
Southside Economic
Development Commission

September 19, 1994, Richmond

The September meeting of the commission focused on the
disposition of the commission’s $675,000 legislative appropria-
“tion for economic development projects in Southside Virginia.

Opportunity Virginfa

The director of special projects described the coordination of
the Governor’s Regional Economic Development Advisory
-Councils and regional development entities. “Opportunity
Virginia,” a development initiative established earlier this year
by executive order, conibines a comprehensive, statewide stra-
tegic plan for economic development with regional economic
development advisory councils. The advisory councils are
directed “to foster regional cooperation for economic develop-
ment marketing and visioning.” The 18 regicnal councils are
also 1o serve as host committees, at the Governor’s request,
when major investment prospects are identified, and to provide
“grassroots” mput for the statewide planning process. A
steering committee comprised primarily of the chairs of each of
the regional councils will oversee the development of the

statewide plan. Included in the plan will be regional develop-
ment overviews for each region.

Because uneven—and, in some cases, duplicative—service
coverage previously existing throughout the Commonwealth,
the Governor’s Regional Couneils will provide a more consis-
tent pattern of regional development. The Regional Council
boundaries were drawn to endorse the efforts of existing
entities; the boundaries also create tegional organizations
where none existed, The Southside region is primarily ad-
dressed by Regional Councils 10 and 11.

Local Officials

The commission then heard testimony from several re-
gional council chairpersons and Jocal economic development
directors. All offered options for enhancing economic devel-
opment in Southside through creative use of the commission’s
$675,000 appropriation.

Next Meeting

The commission agreed to meet again in late October to
pursue the development of recommendations for the disposi-
tion of the appropriation.

| The Honorable Whittington W. Clement, Chairman
i Legislative Services contact: Kathleen G. Harris
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SCHEDULES FOR COMPREHENSIVE REVIEW OF REGULATIONS

Governor George Allen issued and made effective
Executive Order Number Fifteen (94) on June 21, 1584.
This Executive Order was published in The Virginia
Register of Regulations on July 11, 1984 (10:21 VAR,
54537-5461 July 11, 1994). The Executive Order directs siate
agencies to conduct a comprehensive review of all eXisiing
regulations to be completed by January 1, 1997, and
requires a schedule for the review of regulations to be
developed by the agency and published in The Virginia
Register of Regulations. This section of The Virginia
Register has been reserved for the publication of agencies’
review schedules. Agencies will receive public comment on
the following regulations listed for review.

DEPARTMENT OF PROFESSIONAL AND
OCCUPATIONAL REGULATIONS

The Depariment of Professional and Occupational
Regulation, pursuant to Executive Order 15(%4), is
proposing to underiake a comprehensive review of

regulations of the department and its various regulatory
boards. As a part of this process, public input and
comments are being solicited as noted below. The
department’s goal in accordance with the Executive Order
is to ensure thai the regulations achieve the least possible
interference in private enterprise while still protecting the
public health, safety and welfare and are written clearly
so that they may be used and implemented by all those
who interact with a regulatory process.

Board for Auctioneers
VR 150-01-1:1. Public Participation Guidelines.

VR 150-01-2:1. Rules and Regulations of the Virginia
Auctioneers Board.

Public commenis may be submitted from November 14,
1994, to January 16, 1995. A public hearing is being held
on January 13, 1885, at 2:30 p.m., at the Hospitality House,
415 Richmeond Road, Williamsburg, VA 23185.

Contact: Mark N. Courtney, Assistant Director, Department
of Professional and Occupational Regulation, 3600 West
Broad Street, Richmond, VA 23230-4817, telephone (8§04)
367-8514.

Board for Barbers
VR 170-01-0¢:1. Public Participation Guidelines.
VR 170-01-1:1. Board for Barbers Regulations.
Public comments may be submitted from November 14,
1994, to January 14, 1995. A public hearing is being held
on December 5, 1894, at 9 am,, at the Department of
Professional and Occupational Regulation, 3600 West Broad
Street, 5th Floor, Richmond, VA 23230.

Contact: Karen W. O'Neal, Assistant Director, Department

of Professional and Occupational Regulation, 3600 West
Broad Street, Richmond, VA 23230-4917, telephone (804)
367-0500.

Board for Branch Pilots

VR 535-01-01. Branch Pilot Regulations.
Public comments may be submitted from November 14,
1994, to December 14, 1994. A public hearing is being held
on December 13, 1994, at 10 am., at the Virginia Port
Authority, 600 World Trade Cenfer, Norfolk, Virginia.
Contact: David E. Dick, Assistant Director, Department of
Professional and Occupational Regulation, 3600 West Broad
Street, Richmond, VA 23230-4917, telephone (804) 367-8595.

Beard for Hearing Aid Specialists
VR 375-01-01:1. Public Participation Guidelines.

VR 375-01-02.
Regulations.

Board for Hearing Aid Specialists

Public comments may he submitted from November 14,
1954, to January 14, 1995. A public hearing is being held
on January 9, 1995, at 830 a.m. at the Department of
Professional and Occupational Regulation, 3600 West Broad
Street, 5th Floor, Richmend, VA 23230.

Contact: Karen W. O'Neal, Assistant Director, Department
of Professional and Occupational Regulation, 3600 West
Broad Street, Richmond, VA 23230-4917, telephone (804)
367-0500.

Department of Professionai and Occupatienal Regulation

VR 190-01-1:1.
Agencies.

Regulations Governing Employment

VR 180-00-02. Public Participation Guidelines.

Public comments may be submitted from November 14,
1994, to January 16, 1995. A public hearing is being held
on November 30, 1994, at 11 a.m., at the Depariment of
Professional and Occupational Regulation, 3600 West Broad

Street, 4th Floor, Conference Room 4, Richmond, VA
23230.
Contact: Nancy Taylor Feldman, Assistant Director,

Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, VA 23230-4917,
telephone (804) 367-8590.

*
VR 190-03-1. Polygraph Examiners Regulations.
VR 190-00-03. Public Participation Guidelines.

Public comments may be submitted from November 14,
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1994, to January 16, 1895. A public hearing i3 being held
on November 29, 1924, at 11 am. af the Department of
Professional and Occupational Regulation, 3600 West Broad

Street, 4th Floor, Conference Room 4, Richmond, VA
23230.
Contact: Nancy Taylor Feldman, Assistant Director,

Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, VA 23230-4817,
telephone {(804) 367-8530.

Real Estate Board
VR 585-01-2. Condominium Regulations.
Public comments may bhe submitted from November 14,
1994, to January 19, 1995. A public hearing is being held

on Japuary 19, 1985 at 4 pm., at the Deparitment of
Professional and Occupational Regulation, 3600 West Broad

Street, 5th Floor, Conference Room 2, Richmond, VA
23230.
Centact: Emily . Wingfield, Assistant Director,

Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, VA 23230-4917,
telephone (804) 367-8510.

Board for Professional Seil Scientists
YR 627-02-1. Professional Soil Scientists Regulations.

Public comments may be submitted from November 14,
1994, to January 15, 1995, A public hearing is being held
on December 1, 1994, at 10 am. at the Department of
Professional and Occupational Regulation, 3600 West Broad
Street, 4th Floor, Conference Room 4-4, Richmond, VA
23230.

Contact: Geralde W. Morgan, Assistant Director,
Department of Professional and Occupational Regulation,
3600 West Broad Sireet, Richmond, VA 23230-4917,
telephone (804) 367-2785.

DEPARTMENT OF STATE POLICE
VR 545-00-01. Public Participation Policy.

VR 545-01-01, Motor Carrier Safety Regulations.

VR 545-01-02. Standards and Specifications for the Slow
Moving Vehicle Emblem.

VR 545-01-03. Standards and Specifications for the Stickers
or Decals Used by Counfies, Cities and Towns in Lieu of
License Plates.

YR 545-01-04. Standards and Specifications for Motorcycle
Windshields and Safety Glasses or Goggles for Motorcycle
Operators.

VR 545-01-06, Standards and Specifications for Protective

- Helmets for Motorcycle Operators and Passengers.

VR 545-01-08, Regulations for Pawnbrokers.

VR 545-01-10. Standards and Specifications for Saddle
Mount Coupling for Drive-Away Service.

VR 545-01-11. Multiple Handgun Purchases and Lost/Stolen
Handgun Replacement Procedures,

VR 545-01-12. Criminat Firearms Clearinghouse.

Public comments may be submitted through January 15,
1985.

Contact: David Skaret, Depariment of State Police, P.C.
Box 27472, Richmond, VA 23261-7472, Telephone (804)
674-2269.
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GENERAL NOTICES/ERRATA

Symbel Key T
t Indicates entries since last publication of the Virginia Register

GENERAL NOTICES

DEPARTMENT OF HEALTH PROFESSIONS

Wotice to All Providers of Rehabilitation Services in the
Commenwealth of Virginia

The 1994 General Assembly enacted legislation (§ 54.1-3513
of the Code of Virginia) which requires the Board of
Professional Counselors to certify rehabilitation providers.

As defined in this legislation, a rehabilitation provider is a
person who, functioning within the scope of his practice,
performs, coordinates, manages eor arranges for
rehabilitation services. Rehabilitation services imclude
evaluation, assessment, training services, services to family
members, interpreter services, rehabilitation teaching,
coordination of telecommunications, placement in suitable
employment, post-employment services and other related
services provided to a person with a disability for the
purpose of restoring fhe person’s productive capacity. In
addition, § 65.2-603 of the Code of Virginia states that
providers of vocational rehabilitation services which
include vocational evaluation, counseling, job coaching, job
development, jeb placement, on-the-job tfraiming, education
and retraining must be certified to provide services in
accordance with the Worker's Compensation mandate.

Ng person, other than a person licensed by the Boards of
Medicine, Nursing, Optomeiry, Professionai Counselors,
Psychology or Social Work, shall hold himself outf as a
provider of rehabilitation services umless he holds a valid
certificate.

Upon receipt of a completed application before June 34,
1995, the Board of Professional Counselors will issue
certification to any person whe was acfively engaged in
providing rehabpilitation services on January 1, 1954, If you
are eligible for this certification, contact the Rehabilitation
Provider Certification Program, Depariment of Healih
Professions, 6606 West Broad Street, 4th Floor, Richmond,
Virginia 23230-1717, telephone (804} 662-3575 to request an
application form.

VIRGINIA CODE COMMISSION

NOTICE TO STATE AGENCIES

Mailing Address: Our mailing address is: Virginia Code
Commission, 910 Capitol Street, General Assembly Building,

2nd Floor, Richmond, VA 23219, You may FAX in your
notice; however, we ask that you FAX two copies and do
not follow up with a mailed copy. Our FAX number is:
371-0168.

FORMS FOR FILING MATERIAL ON DATES FOR
PUBLICATION IN THE VIRGINIA REGISTER OF
REGULATIONS

All agencies are required to use the appropriate forms
when furnishing material and dates for publication in The
Virginia Register of Regulations. The forms are supplied
by the office of the Regisirar of Regulations. If you do not
have any forms or you need additional forms, please
confact: Virginia Code Commission, 810 Capitol Street,
General Assembly Building, 2nd Floor, Richmond, VA
23219, telephone (804) 786-3591.

FORMS:
NOTICE of INTENDED REGULATORY ACTION -
RROL
NOTICE of COMMENT PERIOD - RR02
PROPOSED (Transmittal Sheet) - RRO3
FINAL (Transmittal Sheet) - RR04
EMERGENCY (Transmittal Sheet) - RR05
NOTICE of MEETING - RR06
AGENCY RESPONSE TO LEGISLATIVE
OR GUBERNATORIAL OBJECTIONS - RRO8

ERRATA

BOARD FOR WASTE MANAGEMENT FACILITY
OPERATORS

Title of Regulation: VE §74-01-02. Beard for Waste
Management Facility Operators Licensing Regulations.

Publication: 11;1 VAR, §8-104 October 3, 1994,

Correction to Final Regulation:

Page 88, § 1.1, deiinition of “Closure,” line 3, change
“Virginia Department of Waste Management” to
“Virginia Departmeitt of Environmental Quality”

Page 89, § 1.1, definition of "Solid Waste,” line 3,
change "“Virginia Department of Waste Management”
to “Virginia Department of Environmental Quality”
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Page 89, § 1.1, definition of “Storage,” line 1, after
“housing” insert “a solid waste”
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CALENDAR OF EVENTS

+

&l

Symbeols Key
Indicates entries since last publication of the Virginia Register
Location accessible to handicapped
= Telecommunications Device for Deaf (TDD)/Voice Designation

NOTICE

Only those meetings which are filed with the Registrar
of Repulations by the filing deadline noted at the
beginning of this publication are listed. Since some
meetings are called on short notice, please be aware that
this listing of meetings may be incomplete. Also, ail
meetings are subject to cancellaiion and The Virginia
Register deadline may preclude a netice of such
cancellation,

For additional information on open meetings and public
hearings held by the Standing Commitiees of the
Legistature during the interim, please call Legislative
Information at (804) 786-6530.

VIRGINIA CODE COMMISSION

EXECUTIVE

BOARD FOR ACCOUNTANCY

November 22, 1994 - 9 a.m. — Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, Virginia. &

An open meeting to conduct informal fact-finding
conferences in regard to the Board for Accountancy v.
John Bernard Shamnes, Jr., at 9 am., and the Board for
Accountancy v. Bradiey E. Crowder at 10 am. Persons
desiring to parficipate in the meeting and requiring
special accommodations or interprefer services should
contact the depariment at least 10 days prior to the
meeting s¢ that suitable arrangements can he made
for any appropriate accommodation. The department

fully complies with the Americans with Disabilities -

Act. Please notify the department of your request for
accommedation at least two weeks in advance.

Centact: Carol A. Mitchell, Assistant Director, Board for
Accountancy, 36006 W. Broad St., Richmond, VA 23230-4917,
telephone (R04) 367-8524.

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES
Virginia State Apple Board

7 Wovember 1§, 1884 - 6 a.m. — Gpen Meeting

Charcoal Steakhouse, 5225 Williamson Road, N.W,,

Roangke, Virginia. &

A meeting to conduct routine board business. The
board will enferfain public comment at the conclusion
of all other business for a period not to exceed 30
minutes. Any person who needs any accommodation in
order to participate in the meeting should contact
Nancy Israel at least five days before the meeting
date so that suitable arrangements can be made.

Centact: Nancy L. Israel, Program Director, Department of
Agricufture and Consumer Services, 1100 Bank St., Suite
1002, Richmond, VA 23218, telephone (804) 371-6157.

Virginia Marine Products Board

+ December §, 1994 - 538 a.m. — Open Meeting
Sewell's Ordinary Restaurant, Route 17,

Gloucester,

The board will meet to receive reperts from the
Executive Director of the Virginia Marine Products
Board on finance, marketing, past and future program
planning, publicity/public relations, and old/new
business. Any person who needs any accommodation
in order to participate at the meeting should contact
Shirtey FEstes so that suiiable arrangements can be
made for any appropriate accommodation. The beard
will entertain public comment at the conclusion of all
other business for a period not to exceed 30 minutes.

Contact: Shirley Estes, Executive Director, Virginia Marine
Products Board, 551 Denbigh Boulevard, Suite B, Newport
News, VA 23602, telephone (804) 874-3474.

STATE AIR POLLUTION CONTROL BOARD

t December 2, 1984 - 9 am. -~ Open Meeting

Department of Environmental Quality, Innsbrook Corporate
Center, 4900 Cox Road, Board Room, Glen Allen, Virginia,
& (Interpreter for the deaf provided upon request)

A tegularly scheduled hoard meeting. This meeting is
being held pursuant to § 10.1-1304 of the Code of
Virginia.

Comtact: Cindy M. Berndt, Manager, Regulatory Services,
Department of Environmental Quality, 629 E. Main Sf,
Richmond, VA 23219, telephone (804) 762-4378 or (804)
762-4021/TDD =
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BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS AND LANDSCAPE
ARCHITECTS

t December 7, 1994 - 9 a.m. — Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Streef, Conference Room 4, Richmond,

Virginia. &

A meeting to (i) approve minutes dated September 29,
1994; (ii) review enforcement files; (iii} review
applications; (iv) review correspondence; and (v)
conduct any beard business.

Contact: Mark N. Courtney, Assistant Director, Board for
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, 3600 W. Broad S5t., Richmond, VA
23230, telephone (804) 367-8514 or (804) 367-9703/TDD =

Board for Architects

NOTE: CHANGE IN MEETING DATE

t December 2, 1994 - 9 a.m. - Open Meeting

Department of Professional and Occupational Regulation,
3600 West Broad Street, Conference Room 2, Richmond,
Virginia, &l

A meeting to (i) approve minutes dated September 1,
1994; (ii) review enforcement files; (iii) review
applications; (iv) review correspondence; and (V)
conduct any boeard business.

Contact: Mark N. Courtney, Assistant Director, Board for
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, 3600 W. Broad S$t., Richmond, VA
23230, telephone (804) 367-8514 or (804} 367-9753/TDD =

Board for Landscape Architects

+ December 1, 1894 - 8 a.m. — Open Meeting

Department of Professional and Occupational Regulation,
3600 West Broad Street, Conference Room 2, Richmond,
Virginia. &l

A meeting to (i) approve minutes dated September 15,
1994; (ii) review enforcement files, (il) review
applications; (iv) review correspondence; and (V)
conduci any board business.

Contact: Mark N. Courtney, Assistant Director, Board for
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, 3600 W. Broad St., Richmond, VA
23230, telephone (804} 367-8514 or (804) 367-9753/TDD =

Board for Land Surveyors

t December §, 1994 - 9 am. — Open Meeting

Department of Professional and Occupational Regulation,
3600 West Broad Street, Conference Room 2, Richmond,
Virginia, &

A meeting to (i) approve minutes dated September 28,
1994; (i) review enforcement files: (iii) review
applications; (iv) review correspondence; and (V)
conduct any board business.

Contact: Mark N. Courtney, Assistant Director, Board for
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, 3600 W. Broad St, Richmond, VA
23230, tejephone (804) 367-8514 or (804) 367-9753/TDD =

Board for Professional Engineers

T December 1, 1894 - 1 p.m. — Open Meeting
Department of Professional and Occupational Regulation,

3600 West Broad Street, Conference Room 2, Richmond,
Virginia. &

A meeting fo (1) approve minutes dated September 8
and October 20, 1994; (ii) review enforcement files;
(iii) review applications, (iv) review correspondence;
and (v} conduct any board business.

Contact; Mark N. Courtney, Assistant Director, Board for
Architects, Professional Engineers, Land Surveyors and
Landscape Architects, 3600 W. Broad St., Richmond, VA
23230, telephone (8(H) 367-8514 or (804) 367-9753/TDD =

ASAP POLICY BOARD - VALLEY

t November 14, 1994 - 838 a.m. — Open Meeting
Augusta County Schoot Board Office, Fishersville, Virginia.

S

A regular meeting of the local policy hoard which
conducts business periaining to the following: (i} court
referrals; (ii) financial report; (iii) director's report;
and (iv) statistical reports.

Contact: Rhoda G. York, Executive Director, ASAP Policy
Board, Holiday Court, Suite B, Staunton, VA 24401,
telephane (703) 886-3616 or Waynesboro (703) 943-4405.

AUCTIONEERS BOARD

November 23, 1994 - 9 a.m. — Open Meeting
Department of Professional and Occupationati Regulation,
3600 West Broad Street, Richmond, Virginia. ¢

A meeting to conduct an informal fact-finding
conference in regard to the Auctioneers Board v.
Robert Wendell Williamson. Persons desiring to
participate in the meeting and requiring special
accommodations or interpreter services should contact
the department at (804) 367-85006. The department
fully complies with the Americans with Disabilities
Act. Please notify the departmeni of your request for
accommodation at least two weeks in advance for
consideration.
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Contact: Carol A. Mitchell, Assistant Director, Auctioneers
Board, 3600 W. Broad St., Richmond, VA 23230, telephone
(804) 367-8524.

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
PATHOLOGY

MNovember 17, 1994 - 9:30 a.m. — Open Meeting
Department of Health Professions, 6606 West Broad Street,
5th Floor, Conference Room 1, Richmond, Virginia. 4
{Interpreter for the deaf provided upon request)

A regular board meeting,

Centact: Meredyth Partridge, Executive Director, Board of
Audiology and Speech-Language Pathology, 6606 W. Broad
St., Richmond, VA 23230, telephone (804) 662-9907 or (804)
662-7197/TDD =

Nevember 17, 1994 - 9:30 a.m. — Open Meeting
Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia. 3 (Interpreter for the deaf
provided upon request)

Pursuant to Executive Order 15(94) requiring a
comprehensive teview of all regulations, the board
wiil receive comments on the following regulations:

VR 155-01-3, Public Participation Guidelines
VR 155-01-2, General Regulations

This regulation will be reviewed to ensure (i) that it
is essential o protect the health and safety of the
citizens or necessary for the performance of an
important government function; (ii) that it i$ mandated
or authorized by law; (iii) that it offers the least
burdensome alternative and most reasonable solution;
and (iv) ¢hat it is clearly written and easily
understandable. Written comment may be sent to the
board before December 15, 1994.

Centaci: Meredyth Pariridge, Executive Director, Board of
Audiology and Speech-Language Pathology, 6606 W. Broad
St., Richmond, VA 23230, telephone (804) 662-9907 or (804)
662-7197/TDD =

BOARD FOR BARBERS

December 5, 1994 - 8 a.m. — Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Sireet, Richmond, Virginia. &

A general business meeting. Persons desiring o
participate in the meeting and requiring special
accommodations or interpreter services should contact
Karen W. O’Neal. The department {ully complies with
the Americans with Disabilifies Act. Please notify the
department of your request for accommodation at
least two weeks in advance for consideration of your

request.

Contact: Karen W. O'Neal,
Barbers, 3600 W. Broad St
telephone (804) 367-0500.

Asgistant Director, Board for
Richmond, VA 23230,

BCARD FOR BRANCH PILOTS

December 13, 1984 - 4 am. — Public Hearing
Virginia Port Authority, 600 World Trade Center, Norfolk,
Virginia. &

A meefing to conduct general board business, and a
public hearing on review of regulations in response to
Executive Order 15(94).

Centact: David E. Dick, Assistant Director, Board for
Branch Pilots, 3600 W, Broad St., Richmond, VA 23230,
telephone (804) 367-8595 or (804) 367-8753/TDD =

STA