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The Virginia Register is an official state publication issued .

every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cumuiative. The
Virginia Register has several functions. The new and amended
sections of regulations, both as proposed and as finally adopted,
are required by {aw to be published in The Virginia Register of
Regulations. In addition, the Virginia Register is a source of other
information about state government, including all emergency
regulations and executive orders issued by the Governor, the
Virginia Tax Bulletin issued periodically 5y the Department of
Taxation, and notices of public hearings and open meetings of
state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues statement; an
economic impact analysis prepared by the Department of
Planning and Budget; the agency's response to the economic
impact analysis; a summary; a notice giving the public an
opportunity to comment on the propesal; and the text of the
proposed regulation.

Following publication of the proposat in the Virginia Register,
the promulgating agency receives public comments for a
minimum of 60 days. The Governor reviews the proposed
regulation to determine if it is necessary to protect the public
health, safety and welfare, and if it is clearly written and easily
understandable. If the Governor chooses to comment on the
propased regulation, his comments must be transmitted to the
agency and the Registrar no later than 15 days following the
completion of the 80-day public comment period. The Governor's
comments, if any, will be published in the Virginia Register. Not
less than 15 days following the completion of the 60-day public
comment period, the agency may adopt the proposed regulation.

The appropriate standing committee of each branch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Registrar and the
premulgating agency. The objection will be pubiished in the
Virginia Register. Within 21 days after receipt by the agency of a
legislative objection, the agency shall file a response with the
Registrar, the cbjecting legislative committee, and the Governor.

When final action is taken, the agency again publishes the text
of the regulation as adopted, highlighting all changes made to the
proposed regulation and explaining any substanfial changes made
since publication of the proposal. A 30-day final adoption period
begins upcn final publication in the Yirginia Register,

The Governor may review the final regulation during this time
and, if he objests, forward his objection to the Registrar and the
agency. In addition to or in lieu of filing a formal objection, the
Governor may suspend the effective date of a portion or all of a
regulation untit the end of the next regular General Assembly
session by issuing a directive signed by a majority of the
members of the appropriate standing committees and the
Gavernor.  The Governor's objection or suspension of the
regulation, or both, will be published in the Virginia Register. |If
the Governor finds that changes made to the proposed regulation
have substantial impact, he may require the agency to provide an
additional 30-day public comment period on the changes. Notice
of the additiona! public comment period required by the Governor
will be published in the Virginia Register.

The agency shall suspend the regulatory process for 30 days
when it receives requests from 25 or more individuals to solicit
additional public comment, unless the agency determines that the
changes have minor or inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day
final adoption period, or at any other later date specified by the
promulgating agency, unless (i} a legislative objection has been
filed, in which event the regulation, unless withdrawn, becomes
effactive on the date specified, which shall be after the expiration

of the 21-day extension period; {ii) the Governor exercises his
authority to reguire the agency to provide for additional public
comment, in which event the regulation, unless withdrawn,
hecomes effective on the date specified, which shall be after the
expiration of the period for which the Governor has provided for
additional public cormment; (i) the Gowvernor and the General
Assembly exercise their authority to suspend the effective date of
& regulation unti!l the end of the next regular legislative session; or
(iv} the agency suspends the regulatory process, in which event
the regulation, uniess withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 30-day public
comment period.

Proposed regulatory action may be withdrawn by the promul-
gating agency at any time before the regulation becomes final,

EMERGENCY REGULATIONS

If an agency demonstrates that {i) there is an immediate threat
to the public’'s health or safety; or (i) Virginia statutory law, the
appropriation act, federal law, or federal regulation requires a
regulation to take effect no later than {a} 280 days from the
enaciment in the case of Virginia or federal law or the
appropriation act, or (b) 280 days from the effective date of a
federal regulation, it then requests the Governor's approval to
adopt an emergency regulation. The emergency regulation
becemes operative upon its adoptioen and filing with the Registrar
of Regulations, unless a later date is specified. Emergency
regulations are limited to addressing specifically defined situations
and may not exceed 12 months in duration. Emergency
regulations are published as soon as possible in the Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures. To begin promulgating the repiacement
regulation, the agency must (i) deliver the Notice of Intended
Regulatory Action to the Registrar in time to be published within
60 days of the effective date of the emergency regulation; and (ii)
deliver the proposed regulation to the Registrar in time to be
published within 180 days of the effective date of the emergency
regulation. If the agency chooses not to adopt the regulations, the
emergency status ends when the prescribed time fimit expires.

STATEMENT |

The foregoing constitutes a generalized statement of the
procedures to be foliowed, For specific statutory language, it is
suggested that Article 2 (§ 9-6.14:7.1 et seq.) of Chapter 1.1:1 of
the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER
The Virginia Register is cited by volume, issue, page number,
and date, 12:8 VAR."1096-1106 January 8, 1996, refers to
Volume 12, Issue 8, pages 1096 through 1106 of the Virginia
Register issued on January 8, 1996.

"The Virginia Register of Regulations” {USPS-001831) is
published bi-weekly, except four times in January, April, July and
October, for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
232149. Telephone {804) 786-3591. Second-Class Postage Rates
Paid at Richmond, Virginia. POSTMASTER: Send address
changes to The Virginia Register of Regulations, 910 Capitol
Street, 2nd Floor, Richmond, Virginia 23218.

The Virginia Register of Regulations is published pursuant to

Article 7 (§ 9-6.14:22 et seq.) of Chapter 1.1:1 of the Code of
Virginia, Individual copies, if available, may be purchased for
$4.00 each from the Registrar of Regulations.
Members of the Virginia Code Commission: Joseph V. Gartlan,
Jr., Chairman; W. Tayloe Murphy, Jr.,, Vice Chairman; Robert L.
Galhoun; Russell M, Carneal; Bernard 5. Cohen; Jay W,
DeBoer; Frank 8. Ferguson; E. M. Miller, Jr.; Jackson E.
Reasor, Jr.; James B. Wilkinson.

Staff of the Virginia Register: E. M. Miller, Jr., Acting Reqgistrar of
Regulations; Jane D. Chaffin, Deputy Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

DEPARTMENT OF CORRECTIONS (STATE BOARD
OF) .

Notice of Intended Regulatory Action

Natice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Corrections intends
to consider amending regulations entitled: & VAC 15-20-18
et seq. Rules and Regulaticns Governing the
Certification Process. The purpose of the proposed action
is to amend these regulations in order to accommodate
recommendations by the Joint Legistative Audit and Review
Commission, the board, and the depariment to strengthen
certain areas of the certification process. The agency intends
to hold a public hearing on the proposed regulation after
publication.

Statutory Authority: § 53.1-5 of the Code of Virginia.
Public comments may be submitted until May 15, 1696.

Contact: Amy Miller, Regulatory Coordinator, Department of
Corrections, P.0O. Box 26963, Richmond, VA 26963-8963,
telephone (804) 674-3119 or FAX (804) 674-3509.

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

1 Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entifted: 13 VAC 5-20-10 et seq. Virginia Certification
Standards. The purpose of the proposed action is perform
triennial regulatory review and to update to 1996 model
codes and standards. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: §§ 27-97, 36-98.3 and 38-137 of the

Code of Virginia.
Public comments may be submitted until May 31, 1998,

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501
North Second St., Richmond, VA 23219-1321, telephone
(804) 371-7170 or FAX (804) 371-7092.

VAR, Doc. No. R96-294; Filed April 8, 1996, 1Z:14 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
enfitled: 13 VAC 5-30-10 et seq. Virginia Amusement

Device Regulations. The purpose of the proposed action is
perform triennial regulatory review and to update to 1996
model codes and standards. The agency intends to hold a
public hearing on the proposed regulation after publication.

Statutory Authority: § 36-98.3 of the Code of Virginia.
Public comments may be submitted untii May 31, 1996.

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501
North Second St., Richmond, VA 23219-1321, telephone
(804) 371-7170 or FAX (804) 371-7092.

VAR, Doc. No. R96-293; Filed Aprii 8, 1996, 12:14 p.m,

1 Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entited: 13 VAC 5-50-10 et seq. Virginia Statewide Fire
Prevention Code/1833. The purpose of the proposed action
is perform triennial regulatory review and to update to 1996
mode! codes and standards. The agency intends to hold a
public hearing on the proposed regulation after publication.

Statutory Authority: § 27-97 of the Code of Virginia.
Public comments may be submitted until May 31, 1996,

Contact: Norman R, Crumpton, Associate ' Director,
Department of Housing and Community Development, 501
North Second St., Richmond, VA 23219-1321, telephone
(804) 371-7170 or FAX (804) 371-7092.

VAR, Doc. No. R86-291; Filed April 8, 1998, 12:13 p.m.

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends fo consider amending regulations
entitted: 13 VAC 35-60-10 et seq. Virginia Uniform
Statewide Building Code, Volume | - New Construction
Codel1993. The purpose of the proposed action is perform
triennial regulatory review and to update to 1996 model
codes and standards. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: § 36-88 of the Code of Virginia.
Public comments may be submitted until May 31, 1996.

Contact: Norman R. Crumpton, - Associate Director,
Depariment of Housing and Community Development, 501
North Second St., Richmend, VA 23219-1321, telephone
(804) 371-7170 or FAX {804) 371-7092.

VAR, Doc. No, R96-290; Fited April 8, 1996, 12:14 p.m.
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Notices of Intended Regulatory Action

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitted: 13 VAC 5-70-10 et seq. Virginia Uniform
Statewide Building Code, Volume |1l - Building
Maintenance Code/1993. The purpose of the proposed
action is perform triennial regulatory review and {o update to
1996 model codes and standards. The agency intends to
hold a public hearing on the proposed regulation after
publication. '

Statutory Authority: §§ 36-98 and 36-103 of the Code of
Virginia,
Public comments may be submitted untit May 31, 1996.

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501
North Second Sf., Richmond, VA 23219.1321, telephone
{804) 371-7170 or FAX (804) 371-7092.

VAR, Doc. No, R86-295; Filed April 8, 1996, 12:13 p.m.

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 8-6.14:7.1 of the
Code of Virginia that the Board of Housing and Community
Development intends to consider amending regulations
entitled: 13 VAC 5-90-10 et seq. Virginia Industrialized
Building and Manufactured Home Safety Regulations.
The purpose of the proposed action is perform triennial
regulatory review and to update to 1996 model codes and
standards. The agency intends to hold a public hearing on
the proposed regulation after publication.

Statutory Authority: §§ 36-73 and 36-85.7 of the Code of
Virginia.
Public comments may be submitted until May 31, 1996.

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501
North Second St., Richmond, VA 23219-1321, telephone
(804) 371-7170 or FAX (804) 371-7092.

VA.R. Doc. No. R96-292; Filed April 8, 1998, 12:13 p.m.
BOARD OF MEDICINE

t Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitied: 18 VAC 85-30-10 et
seq. Regulations Governing the Practice of Physical
Therapy. The purpose of the proposed action is to consider
amendments to clarify, simplify, and reduce the regulatory
burden pursuant to recommendations fo Executive Order
15(94). The board will consider repealing existing regulations
and adopting new regulations if amendments are substantial
and too complex for ease of understanding and compliance.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2942 through
54.1-2948 of the Code of Virginia.

Public comments may be submitted until May 29, 1996.

Contact: Warren Koontz, M.D., Executive Director, Board of
Medicine, 66068 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943,
or (804) 662-7197/TDD &

VA.R. Doc. No. R98-301; Filed April 10, 1896, 11:25 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitied: 18 VAC 85-50-10 et
seq. Regulations Governing the Practice of Physicians’
Assistants. The purpose of the proposed action is to
consider amendments to clarify, simplify, and reduce the
regulatory burden pursuant to recommendations to Executive
Order 15(94). The agency intends to hold a public hearing on
the proposed regulation after publication.

Statutery Authority: §§ 54.1-2400, 54.1-2952 and 54.1-2952.1
of the Code of Virginia.

Public comments may be submitted until May 29, 1996.

Contact: Warren Koontz, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943,
or (804) 662-7197/TDD &

VA.R. Doc. No. R96-303; Filed April 10, 1996, 11:25am.

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-80-10 et
seq. Regulations for Cetification of Occupational
Therapists. The purpose of the proposed action is to
consider amending requirements for examination and
supervised practice by a frainee, amending supervisory
responsibilities, reducing the initial fee for certification, and
clarifying existing regulations in accordance with board
review pursuant to Executive Order 15(94). The agency
intends to hold a public hearing on the proposed regulation
after publication.

Statutory Authority: §§ 54.1-2400 and 54.1-2956.,1 through
54.1-56.5 of the Code of Virginia.

Public comments may be submitted untit May 29, 1996.

Contact: Warren Koontz, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943,
or (804)662-7197/TDD &

VAR, Doc. No. R95-303; Filed April 10, 1996, 11:25a.m.
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“Notices of Intended Regulatory Action

DEPARTMENT OF REHABILITATIVE SERVICES

t Notice of Intended Regulatory Action -

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Rehabilitative
Services intends to consider amending reguiations entitled:
22 VAC 30-10-10 et seq. Public Participation Guidelines.
The purpose of the proposed action is to make the
department’s regulations more representative of public needs
and views through greater public participation and control in
the regulatory process and making changes mandated by
1993 amendments to the Administrative Process Act. The
agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: §§ 9-6.14:7.1 and 51.5-14 of the Code of
Virginia.

Public comments may be submitted until May 30, 1996.

Contact: Mary C. Lutkenhaus, Policy Analyst, Department of
Rehabilitative Services, 8004 Franklin Farms Dr,, Richmond,
VA 23288-0300, telephone {804) 662-7610, FAX (804) 662-
7696, ftoll-free 1-800-552-5019, or toll-free . 1-800-464-
9950/TDD &

VAR, Doc. No. R96-289; Filed April 8, 1986, 9:39 a.m.

DEPARTMENT OF SOCIAL SERVICES (STATE -
BOARD OF)

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Social Services
intends to consider amending regulations. entitled, 22 VAC
40-680-10 et seq. Virginia Energy Assistance Program.
The purpose of the proposed action is to receive comments
regarding the use of Low-Income Home Energy Assistance
Program (LIHEAP) funding for the 1996-97 program year,
and future vyears. The energy assistance program is
reviewed annually. Regulatory requirements are contained in
the Low Income Home Energy Assistance Act, Title XXVI of
the Omnibus Budget Reconciliation Act of 1981 (Public Law
87-35, as amended) Human Services Amendments of 1994
(Public l.aw 103-252, signed May 18, 1994} The agency
does not intend to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 63.1-25 of the Code of Virginia.

Public comments may be submitted until May 29, 1896, to
Charlene H. Chapman, Energy and Emergency Assistance,
Department of Social Services, 730 East Broad Street,
Richmond, Virginia 23219,

Contact: L. Richard Martin, Legislative Coordinator,
Department of Social Services, 730 E. Broad St., Richmond,
VA 23219, telephone (804) 692-1825.

VAR Doc. No. R96-309: Filed April 9, 1996, 3:51 p.m.

Volume 12, Issue 16

Monday, Apnl 29, 1996

2055



PUBLIC COMMENT PERIODS - PROPOSED REGULATIONS

PUBLIC COMMENT PERIODS REGARDING STATE AGENCY REGULATIONS

Effective July 1, 1995, publication of notices of public comment periods in a newspaper of
general circulation in the state capital is no longer required by the Administrative-Process Act (§
9-6.14:1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated
the newspaper publication requirement from the Administrative Process Act
Register of Regulations, the Registrarof Regulations has developed this section entitied “Public
Comment Periods - Proposed Regulations” to give notice of public comment periods and public
hearings to be held on proposed regulations.. The notice will be published once at the same
time the proposed regulation is published in the Proposed Regulations section of the Virginia
Register. The notice will continue to be carried in the Calendar of Events section of the Virginia
Register until the public comment period and publi¢ hearing date have passed.

In The Virginia

Motice is given in compliance with § 8-6.14:7.1 of the Code of Virginia that the following public hearings and public comment
periods regarding proposed state agency regulations are set te afford the public an opportunity to express their views.

STATE AIR POLLUTION CONTROL BOARD

June 4, 1996 - 10 a.m, — Public Hearing

State Capitol, Capitol Square, House Room 1, Richmond,
Virginia.

June 28, 1996 -- Public comments may be submitted unti]
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the State Air Poliution Control
Board intends to amend regulations entitled: 9 VAC 5-
2010 et seq. General Provisions; and 9 VAC 5-80-
360 et seq. Article 3, Acid Rain Operating Permits
{Rule 8-7). The proposed regulation establishes an acid
rain operating permit program that has as its goal the
issuance of comprehensive permits which will specify for
the permit holder, the department and the public all
applicable state and federal requirements for pertinent
emissions units in the facility covered. The result should
be a permit that clearly states the air program
requirements for the permit holder and provides a
mechanism for the department to use in enforcing the
regulations.

Request for Comments: The purpose of this notice is to
provide the public with the opportunity to comment on the
proposed regulation and the costs and benefits of the proposal.

Localities Affected: There is no locality which will bear any
identified disproportionate material air quality impact due to the
proposed regulation which would not be experienced by other
localities.

Location_of Proposal: The proposal, an analysis conducted by
the depariment (including a statement of purpose, a statement
of estimated impact and benefits of the proposed regulation, an
explanation of need for the proposed regulation, an estimate of
the impact of the proposed regulation upon small businesses,
identification of and comparison with federai requirements, and
a discussion of alternative approaches) and any other
supporting documents may be examined by the public at the
Office of Air Program Development, Department of
Environmental Quality (Eighth Floor), 629 East Main Street,
Richmond, Virginia, and the department's regional offices

(listed below) between 830 am. and 4:30 pm. of each
business day until the close of the public comment period.

Southwest Regional Office
Department of Environmental Quality
355 Deadmore Street

Abingdon, Virginia

Ph: (540) 676-4800

West Central Regional Office
Department of Environmental Quality
Executive Office Park, Suite D

5338 Peters Creek Road

Roanoke, Virginia

Ph: (540) 561-7000

L.ynchburg Sateliite Office
Department of Environmental Quality
7701-03 Timberlake Road
Lynchburg, Virginia

Ph: (804) 582-5120

Valley Regional Office

Department of Environmental Quality
116 North Main Street

Bridgewater, Virginia 22812

Ph: (540} 828-2595

Fredericksburg Satellite Office

- Department of Environmental Quality

300 Central Road, Suite B
Fredericksburg, Virginia
Ph: (540) 899-4600

Piedmont Regional Office
Department of Environmental Quality
4949-A Cox Road

innsbrook Corporate Center

Glen Allen, Virginia

Ph: (804) 527-5020

Tidewater Regional Office
Department of Environmental Quality
Old Greenbrier Village, Suite A

2010 Old Greenbrier Road
Chesapeake, Virginia

Ph: (804) 424-6707
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Public Comment Periods - Proposed Regulations

Springfield Satellite Office

Department of Environmental Quality

Springfield Corporate Center, Suite 310

6225 Brandon Avenue

Springfield, Virginia

Ph: (703) 644-0311 .

Statutory Authority: § 10.1-1308 of the Code of Virginia,

Contact: Robert A. Mann, Office Director, Air Program
Development, Department of Environmental Quality, P.O.
Box 10009, Richmond, VA 23240, telephone (804) 698-4419.

VIRGINIA HEALTH SERVICES COST REVIEW
COUNCIL

May 21, 1996 - 10:30 a.m. -- Public Hearing
Department of Social Services, 730 East Broad Street,
Richmond, Virginia. : :

June 28, 1996 -- Public comments may be submitted until
this date. '

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Virginia Health Services
Cost Review Council intends to amend regulations
entitted: 12 VAC 25-20-10 et seq. Rules and
Regulations of the Virginia Health Services Cost
Review Council. The purpose of the proposed
amendments is to eliminate requirements for nursing
homes and hospitals to submit budget filings, for nursing
homes to submit commercial diversification surveys, and
for hospitais to submit quarterly filings to the Virginia
Health Services Cost Review Council. A method for
assessing fees, not related to budget filings, is provided.

Statutory Authority: 8§ 9-158 and 9-160 of the Code of
Virginia. :

Public comments may be submitted until June 28, 1996, to
Ann Y. McGee, Virginia Health Services Cost Review
Council, 805 East Broad Street, Richmond, Virginia 23219.

Contact: Marsha Mucha, Executive Secretary Senior,
Virginia Mealth Services Cost Review Council, 805 E. Broad
St., 6th Floor, Richmond, VA 23219, telephone {804) 786-
6371 or FAX (804) 371-0284.

BOARD OF MEDICINE

May 24, 1996 - 1 p.m. -- Public Hearing
Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia.

June 28, 1996 - Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 8-6.14.7.1 of
the Code of Virginia that the Beard of Medicine intends
to amend regulations entitled: 18 VAC B5-20-10 et seq.
Regulations Governing the Practice of Medicine,
Osteopathy, Podiatry, and Chiropractic. The
proposed amendment to 18 VAC 85-20-90 B permits the
use of Schedule Il and IV drugs in the treatment of
obesity under specified conditions and a treatment plan.

Statutory Authority: § 54.1-2400 of the Code of Virginia.

Contact: Warren W. Koontz, M.D., Executive Director,
Board of Medicine, 6608 W. Broad St., 4th Floor, Richmond,
VA 23230-1717, telephone (804) 662-7423, FAX (804) 662-
9943, or (804) 662-7197TCD &
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PROPOSED REGULATIONS

For information-concerning Proposed Regulations, see Information Page.

Symbol Key

' Roman type indicates existing text of regulations. /tafic type indicates proposed new text.
Language which has heen stricken indicates proposed text for deletion.

STATE AIR POLLUTION CONTROL BCARD

Title of Regulation, 9 VAC 5-20-10 et seq. General
Provisions (adding 8 VAC 5-20-25).

9 VAC 5-80-360 et seq. Article 3, Acid Rain Operating
Permits (Rule 8-7) {adding 9 VAC 5-80-360 through 9 VAC
5-80-700).

Statutory Authority: §§ 10.1-1 30‘8 and 10.1-1322 of the Code
of Virginia.

Public Hearing Date: June 4, 1896 - 10 a.m.
Public comments may be submitted until June 28, 1996.
{See Calendar of Events section
for additional information)

Basis: The legal basis for the proposed regqulation
amendments is the Virginia Air Pollution Control Law (Title
10.1, Chapter 13 of the Code of Virginia), specifically § 10.1-
1308 which authorizes the board to promulgate regulations
abating, controlling and prohibiting air pollution in order to
protect public health and welfare,

Purpose: The purpose of the regulation is to require the
owner of an affected source to operate within the terms and
conditions of a permit that forms the legally enforceable basis
for al{ federal and specific state statutory requirements. The
proposed amendments are being made to comply with the
operating permit requirements of Title [V and Title V of the
federal Clean Air Act.

Substance: The major provisions of the proposal are
summarized below:

1. The regulation applies to sources that are subject to
the requirements of the federal acid rain program under
Title IV of the Clean Air Act. t includes the operating
permit requirements of both Title [V and Title V of the
Clean Air Act. Unless superseded by the requirements
of the acid rain program, the requirements of Rule 8-5,
which apply to sources other than those covered by Title
IV and implement the Title V operating permit
requirements, are included in Rule 8-7.

2. There are nine power plants with 33 emissions units
that will have to submit applications for initial permits.
These affected units are those existing units listed in the
federal acid rain program regulations. In addition, new
emissions units that meet criteria listed in the regulation
will also be subject to Rule 8-7. Exemptions from the
requirements of Rule 8-7 are available to new and retired
emissions units that meet the criteria specified in the
regulation.

3. All submittals to the department with respect to the
acid rain program must be submitted by a representative
of the source designated by the source for this purpose.
Certain reguirements pertain to the designated
representative. However, the designated representative

does not have to be responsibie for the general
operating permit requirements under the rule.

4. With regard to Title V requirements for the existing
affected uwnits, applications must be submitted and
permits must be issued to these sources during the three
years following EPA approval of Virginia's operating
permit program, including Rule 8-5. One-third of the
permits must be issued by the end of each of the three
years. With regard to sulfur dioxides requirements under
Title 1V, federally-specified applications must be received
by January 1, 1996. The permit, both the acid rain
portion (related to sulfur dioxide) and the portion related
to Title V, must be issued and take effect by January 1,
1998. However, much of the acid rain portion of the
permit will not apply until January 1, 2000. With regard
to nitrogen oxide requirements under Title IV, the source
must apply by January 1, 1998, and the board must
reopen the sources' permits by January 1, 1999, to add
these requirements. The permits will be renewed every
five years on the first day of the year.

5. In applying for a permit under the regulation, the
applicant must submit information on all regulated
pollutants emitted from all emission units not exempted
as insignificant. The applicant must provide all pertinent
emissions and operation information sufficient for the
department to determine the applicable requirements for
the source and to write terms and conditions that pertain
to the emissions units which must be covered in the
permit. The regulation also requires both the applicant
and the department to identify completely the regulatory
requirements applicable to the stationary source. The
permit must include terms and conditions for all
emissions units not exempted as insignificant.

6. Regulated pollutants include the following: (i) criteria
pollutants such as nitrogen oxides, volatile organic
compounds and sulfur dioxide; (i} hazardous air
pollutants listed in § 112(b) of the Act and any other list
of pollutants promulgated under § 112 including those for
which risk management plans have to be filed under §
112(r); (iii) pellutants designated under § 111 of the Act
and regulated by the new source performance standards
such as total reduced sulfur and sulfuric acid mist; and
(iv) ozone depleting substances regulated by Title VI of
the Act.

7. The applicable requirements for the source are all
applicable federal requirements and applicable state
reguirements. Applicable federal requirements include
the requirements of EPA regulatory programs that have
been approved as part of Virginia's State Implementaticn
Plan or are otherwise federally required to implement the
Clean Air Act. Applicable state requirements include
only those regulatory requirements that are required by -
state code for a specific subject or category of sources
but are not required by EPA. Applicants may request to
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include in their permit terms and conditions covering
other state requirements. The permit may not make any
requirement federally enforceable that is not already
federally enforceable prior to issuance of the permit.

8. Once a designated representative has submitted a
complete and timely acid rain portion of an application,
the owners and operators of the source are deemed to
be in compliance with the acid rain requirements,
However, any supplemental information requested must
be submitted on time in order for this determination to
remain intact.

9. Acid rain sources must also adhere to a set of
standard requirements that pertain only to emissions
units that are designated as affected under the acid rain
program. These requirements pertain to the permit
application and the terms of the permit, monitoring,
allowances for emissions of suifur dioxide, emissions
limitations for nitrogen oxides, excess emissions and
offset plans, and recordkeeping and reporting. The
standard requirements afso include terms concerning
liability and limits on the rights of owners and operators
holding acid rain operating permits.

10. The regulation requires the applicant to submit a
compliance plan and schedule as part of the application.
The plan must state that the applicant is in compliance
with all the requirements applicable to the stationary
source. For requirements with which the applicant is not
in compliance, the applicant must provide an explanation
of what is being done to come inte compliance and a
schedule for attaining compliance with those
requirements. The plan and any schedules, once
verified by the department, must be included as part of
the permit.

11. In addition to the general compliance plan and
schedule reguirements, a compliance plan pertaining to
acid rain reguirements must aiso be filed. The plan must
stipulate that the source will meet the allowance
requirements and emission limitations for sulfur dioxide
and the emission limitations for nitrogen oxides or that it
will meet alternative requirements. The rule provides
that a repowering extension plan can be submitted by
sources which cannot meet the sulfur dioxide emission
limits. The rule also provides several compliance options
for sources to meet their nitrogen oxide emission limits;
early election, alternative emission limitation, emissions
averaging or compliance extension.

12. The regulation requires the inclusion of a permit
shield for all terms and conditions specified in the permit,
including any requirements that are specifically identified
as not being applicable. The permit shield specifies that
a source is not in violation of its permit as long as it is in
compliance with the terms and conditions of the permit.

13. The regulation reguires a public comment period of
30 days for draft permits for initial permits, significant
modifications, permit modifications for affected units,
fast-track modifications and permit renewals following
notice in a local newspaper and to persons on the
mailing list for such purposes. Certain local officials and
states within 50 miles of the facility or whose air quality

may be affected by the facility must also be notified of
the draft permit. The notice must describe the facility for
which a permit has been drafted, the emissions from the
facility, and where and from whom additionai information
can be obtained. A public hearing can be held either at
the department's or the public's request if the department
finds that there is a significant air quality issue pertinent
to the draft permit.

14. The regulation requires the departiment, after review
of the comments on the draft permit and the
development of a proposed permit, to send the proposed
permit to EPA. EPA has 45 days during which it can
object to the permit. EPA can cobject if a proposed permit
is not in compliance with the applicable requirements or
if the requirements of the operating permit regulation
have not been carried out. if EPA objects to issuance of
a permit, the department has 90 days to revise and issue
the permit. EPA can issue the permit if the department
fails to revise and issue the permit within the 90-day
period. This review process is limited to initial permits,
renewal permits, reopened permits and significant permit
modifications.

15. Several mechanisms are provided in the regulation
to modify the permit for emissions units that are covered
only by the requirements of Title V of the Clean Air Act:
administrative permit amendments, minor permit
modifications and significant permit maodifications.
Administrative  permit amendments cover only
administrative changes to the permit such as correction
of typographical errors, hame changes or changes in
ownership. Minor permit modifications cover a limited
number of operaticnal or emissions changes that occur
at the source and that do not require reanalysis of permit
terms or conditions, such as a case-by-case
determination of an emissions limitation. Significant
permit modifications are those maodifications that require
significant change and reanalysis of the permit to
establish the new permit term or condition.

16. Several mechanisms are provided in the regulation
to modify the permit for affected units; permit
modifications, fast-track modifications, administrative
permit amendments, and automatic permit amendments.
Permit modifications consist of relaxation of an excess
emission offset requirement after approval of the offset
plan, incorporation of a final nitrogen oxides alternative
emission limitation following a demonstration period,
determinations concerning failed repowering projects,
and, at the option of the designated representative, any
of the fast-track modifications. Fast-track modifications
consist of incorporation of a compliance option, addition
of a nitrogen oxides averaging plan, or a change in a
repowering plan, nitrogen oxides averaging plan, or
nitrogen oxides compliance deadline extension. In
addition to administrative changes to the permit, an
administrative permit amendment also covers such
things as changes in the designated representative or
alternate, activation of a compliance option that has
been conditionally approved, or termination of a
compliance option. Automatic permit amendments are
changes that are made to a permit without review. There
are two types of automatic permit amendments: (1)
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allowance allocations to, transfers to and deductions
from an affected unit's allowance tracking system
account and (2) incorporation of an approved offset plan.

17. The regulation provides operational flexibility for the
source through several mechanisms: alternative
operating scenarios, changes that contravene an
express permit term, and changes that are not
addressed or prohibited by the permit.  Alternative
operating scenarios can be submitted as part of the
application and permit terms and conditions can be
written to cover those scenarios. A change that
expressly contravenes a permit term or condition can be
made as long as the change does not exceed emissions
allowed under the permit, violate applicable
requirements, trigger new source review or federal
hazardous air pollutant modification requirements, or
involve  monitoring, recordkeeping, reporiing or
compliance certification requirements. A change that is
not addressed or prohibited by the permit can be made
as long as the change does not violate applicable
requirements or any permit term or condition.

Issues: The primary advantages and disadvantages of
implementation and compliance with the reguiation by the
public and the department are discussed below.

1. Public: The regulation will be an advantage to the
community because it will provide through the operating
permits issued under the program a clear documentation
of which air guality requirements apply to each source
and an enforceable mechanism to ensure that a source
is complying with the requirements applicable to it. On
the other hand, in order to prepare the initial application
under the regulation, sources will need to invest
substantial amounts of time, labor, and money. These
are federal requirements, however, which will be applied
nationwide. Implementing the program in Virginia will not
discourage a source from locating in the state,

2. Department: The regulation will be an advantage to
the department because it will provide through the
operating permits issued under the program a clear
documentation of which air quality requirements apply to
each source and an enforceable mechanism to ensure
that a source is complying with the reguirements
applicable to it. In addition, the departiment will enhance
its ability to determine compliance and will have a better
knowledge of all air emissions in the state. This
advantage is especially important with respect to older
sources built prior to 1972 which have been exempt from
the requirement to get permits under the new source
review program. The number of permitted sources in the
state, therefore, will expand. In terms of cost, the
regulation will require additional time and staff to ensure
that clear and enforceable permit terms and conditions
are written and that these terms and conditions are
complied with. However, the program ensures that these
costs are covered through the permit fees charged under
the operating permit program.

Localities Affected: There is no locality which will bear any
identified disproportionate material impact due to the
proposed regulation which would not be experienced by other
localities.

Impact; There are nine facilities with 33 emissions units that
are subject to the regulation. !n addition, sources may opt
into the Title IV program and become subject to the
regulation. The costs to affected entities are the costs of
gathering the information needed to complete a permit
application, tompleting the permit application, and the
associated costs of inventorying emissions, including paying
for stack tests to determine what pollutants are emitted and
the guantity of those pollutants. Costs will vary from source
to source due principally to the number of regulated
pollutants emitted by the source and the number of emissions
units and emissions points that make up the source. Another
factor that will affect cost is use of a consultant to carry out
the tasks of gathering information, completing the permit
application, or inventorying emissions instead of the staff
working at the source. Consultants are usually hired when
the source has insufficient staff or expertise to do the work.
In this instance, the costs for the source could be double
what they would otherwise be. The costs presented here are
based on the source doing the work itself, rather than hiring a
consultant.  The costs presented here are based on
discussions with representatives of several companies who
are in the process of developing the information for an
operating permit application. These companies tend to be
average or above average in the number of processes or
operations within the source and the number of pollutants
emitted. A good percentage of sources affected by the
regulation will be using a team of people to develop the
information needed to apply. These people will be gathering
information and determining the emissions levels from the
various emissions units at the source and, in some instances,
will be developing alternative operating scenarios for
submission as part of the application. The costs of the staff
needed to perform these tasks ranges from $300,000 to
$650,000 per source. While these appear to be the average
costs, there will undoubtedly be sources whose costs will be
lower or higher due to their operational and emissions
characteristics.  In order to verify the emissions data
estimated by company staff or to directly measure hazardous
air poliutants, many companies plan to hire consultants who
are expert in stack testing. Stack tests are generally
expensive, the average cost of one stack test including
analysis is $20,000. In addition, stack tests are currently
being developed for many metals and other hazardous air
pollutants. Such stack tests cost more due to the cost of
development. There is some savings, however, when the
same test can be used for multiple stacks. Several of the
company representatives contacted indicate their intention to
have stack tests done. On average, companies expect to
spend $200,000 on these tests. The costs discussed above
are the initial application costs under the proposed program.
Each permit issued must be renewed every five years. The
costs of applying for a renewal permit should be considerably
less than the costs for an initial application. The range in
cost for a typical renewal permit may be from $10,000 to
$15,000. However, costs tend to be higher for sources
whose operations or products change frequently both at the
time of renewal and during the duration of the permit, due to
the possibitity of having to modify the permit's terms and
conditions. Current estimates show that the agency's direct
and indirect costs for administering the entire federal
operating permit program {of which this regulation forms a
part} will total approximately $9.3 million annually for the first
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two years of the program. Costs should increase slightly in
the following years due to the probable increase in cost of
living. However, the permit fee program adjusts for these
increases by increasing the fee by the same percentage as
the increase in the Consumer Price Index. The source of
department funds to carry out this regulation are the permit
fees to be charged to affected entities under both federal and
state statutory and regulatory provisions.

Department of Planning and Budget's Economic Impact
Analysis: :

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in
accordance with § 89-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 13 (94). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited {0, the projected number of businesses or
other entities to whom the regulation would apply; the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation

It is the purpose of these regulations to extend the

requirements of Titke V of the Clean Air Act Amendments of
1980 (CAAA) to sources of air emissions covered under Title
IV -the acid rain provisions- of the CAAA. These regulations
apply only {o the 33 emission units regulated under Title IV
and to any sources that may choose to opt in to the Title IV
program. The regulations applicable to sources covered
under Title V but not under Title [V have already been
promulgated.

Title V of the CAAA establishes a comprehensive permit
program modeled after the National Pollution Discharge
Elimination System (NPDES) permits used to regulate
discharges into the nation’s waterways. The Title V permits
are intended to include all of the statutory obligations
applicable to a given source under the CAAA and the state
implementatign plan. Compliance with the terms of the
permit provides sources with a shield against findings of non-
compliance with respect to those pars of the CAAA
requirements covered in the permit. With the exception of
those provisions needed to comply with Title 1V, these permit
provisions are igentical to those sources that are not covered
under Title IV.

Title IV of the CAAA regulates emissions of sulfur dioxide
(S0;) and oxides of nitrogen (NO,) from large sources.
These substances are known to contribute to the acidification
of water in the atmosphere which is associated with a number
of detrimental environmental and health effects. The
regulation of SO, is accomplished by an innovative market
approach known as aflowance trading. The regulation of NO
is accomplished by more standard technology standards.
The provisions of Title IV apply explicitly to only 33 generating
facilities in Virginia. However, these provisions will alsc apply
to any new large sources of acid precursors and to any
sources who are not required to comply with Title IV but wish

to do so to take advantage of the oppotiunities provided
under the S0, allowance trading market. '

Estimated Economic Impact
Title V

The regulations for implementing Title V requirements have
already been promulgated for all sources except the 33 units
covered under Title IV. The Title V rules contained in this
regulation are incidental to the development of Title IV rules
for these facilities. Conseguently, this analysis will focus, for
the most part, on the Title IV rules. However, it will be useful
to consider the impact of Titte V briefly if only to clarify the
discussion of the Title [V program.

Titte V of the CAAA establishes a comprehensive permit
program for the larger stationary sources of regulated air
emissions. It dramatically expands the air emissions
permitting requirements over what was required under the
previous law. The new law requires that all major sources
obtain permits from state air pollution agencies.! If Virginia
fails to implement the required permit program, it is subject to
mandatory sanctions and to a federally operated permit
program. The permit program must be self-funding from fees
paid by the permitted sources.

The permit program applies the substantive requirements of
the CAAA to individual sources, establishes monitoring and
reporting requirements, and establishes certain standards for
participation by EPA and by other interested parties in the
permitting process.

The legislative history of Title V indicates that the permit
program was intended to accomplish three objectives: (1)
consolidating all air pollution control obligations in one
document to improve enforcemert and reduce costs of
compliance, (2) clarifying what each source must do to be in
compliance, and (3) simplifying and expediting procedures for
modifying a permit. In summary, Title V is intended to reduce
the administrative costs associated with compliance with air
emission rufes and to allow for more efficient planning by
firms on how to meet the requirements.

The essence of Title V, then, is to reduce some of the costs
of air emissions regulation by developing information about
sources at an initial, permitting, stage rather than to wait and
develop the information when the regulations are being
enforced. While such a regulatory mechanism does cost
more at the permitting stage, it may reduce the total costs of
the regulation in a number of ways.

Enforcement efforts may be more effective and less
expensive. The reason for this is that the Department of
Environmental Quality (DEQ) will know, at the time of
permitting, what limits apply to what sources. Now, this
information must be developed as a part of the enforcement
process and greatly increases the costs of undertaking a
given enforcement activity. Developing enforcement
information at permitting time, allows enforcement activity to
be more responsive to new information, more timely, and

" The units regulated under this regulation are all deemed major sources due to
their emissions of $O; and NO, as provided by title V.
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more efficiently targeted where the enforcement effort will
have the greatest impact.

The enhanced permitting process may also improve public
confidence in air emissions regulation. Interested members
of the public will now be in a much better position to
determine a source’s obligations and whether the source is
meeting those obligations. In some cases, this may provide
citizens with the information they need to aid in the
- enforcement of the regulations by providing DEQ with
information about firms that are in apparent violation of the
terms of their permit. The information needed for the public
to become involved in the process has been prohibitively
expensive to obtain in the past.

The greater availability of information about source
obligations may have an impact on the levels of emissions
themselves. Firms whose obligations and actual
performance are known, may find it in their own self-interest
to over-control their emissions. Such over-control has been
used by firms in the past to give their products a competitive
advantage in markets where consumers have preferences
over the environmental impact of their purchases. Without an
enhanced permitting process, it would be difficult to evaluate
claims of firms that they are exceeding their legal
requirements for reducing emissions.

Under the earlier emission regulations, a firm expecting to
generate air emissions faced a great deal of legal uncertainty
that may have had an impact on how it chose to control its
emissions. This regulatory risk gives firms incentives to
choose a control strategy that reduces regulatory risk rather
than one that minimizes the costs of actually controlling
emissions. S0, paying the added cost of enhanced
permitting will allow firms to concentrate on lowering
production and abatement costs rather than on reducing
regulatory risk.

An added benefit of the Title V permit program is that it
establishes a fourdation on which any of a variety of
emissions frading programs could be established. One of the
key difficulties in establishing economic incentive programs
for reducing the cost of air emissions reduction is the lack of
a reliable inventory of sources and their emissions. This
permit process requires that specific source limits be made
explicit and that measurements of actual emissions be
periodically reported to DEQ. This information is essential for
implementing virtually any kind of emissions trading program.
Once inventories are established and monitoring
mechanisms are in place, moving to a market-like incentive
program just requires replacing the current technology
standards with an emission credit (allowance) or fee program.

The rules promulgated to implement Title V require that
states give a certain amount of flexibility to sources to change
their operations without obtaining changes in the sources’
permits. While the flexibility envisioned in the regulations is
helpful, it is not significant in terms of the total costs of
administration and compliance. As long as the emissions
limits in the permits are implemented primarily as technology
standards that the sources must meet, the costs of
compliance will remain far above the minimum necessary to
achieve the given air quality standards.

A regulatory shift as great as the move to much wider
stationary source permitting is bound to have many
unexpected consequences. However, a preliminary
assessment indicates that these provisions will have both
immediate and long term benefits. Title V acts to reduce
regulatory risk by moving a significant part of the compliance
determination forward so that it happens before sources
make many of their important compliance decisions. This
should lead to significant savings even in the short run. In
the longer term, the permit program lays a necessary
foundation . for much greater use of economic incentive
programs that have been shown to greatly reduce the costs
of compliance.

Title 1V
The emissions trading program?

Titie 1V of the 1990 act limits electric utilities’ emissions of
sulfur dioxide (SO2)—a maijor cause of acid rain.® It includes
a regulatory system to reduce the costs of meeting these
emissions limits by allowing utilities to choose cost-effective
pollution controls. In Title IV, the Congress combined a
regulatory approach known as emissions ftrading with
compliance measures fo ensure that emissions limits are
met.

Under this program, utilities receive emissions “allowances”
from EPA that allow them to emit SO, during or after a
specified year. Each utility is allotted a specific number of
allowances annually; at year's end, each must have one
allowance for each fon of SOz emitted. By the year 2010, the
program limits annual SOz emissions to 8.95 million tons by
granting only the corresponding number of allowances to
utilities.

To help utilities reduce their costs of complying with lower
S0:; limits, they are given flexibility to choose how they will
meet the overall reduction requirements of Title V. For
example, they can switch to fuel with a lower sulfur content or
install pollution control devices. They can also buy and sell
S0, allowances, That is, if a utility's cost to reduce SO,
emissions is higher than the market price of allowances, the
utility can save money for itself and its customers by
purchasing the necessary number of allowances to comply
with the requirements, instead of fully reducing its emissions.
For these extra allowances to be available, however, another
utility generally must reduce emissions below its requirement.
This utility can sell its surplus allowances to utilities with
higher costs at a likely profit for the selling utility and its
customers. .

Title IV is regarded as a major turning point because it uses
market-based incentives to implement environmental
mandates. In particular, the marketable allowance system for
controlling acid rain presumes that cost-effectiveness will be
the driving factor in utilities’ decisions. The new program
seeks to reduce the costs of contrelling poltution by providing
more flexibility in how emissions reduction goals are
achieved.

* This section based directly on GAQ. 1994,

* 1t also limits utilities’ emissions of nitrogen oxide, which also contributes to acid
rain.
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Acid rain is created when the SO; and nitrogen oxides given
off in the combustion of fossil fuels react in the atmosphere to
form sulfuric and nitric acids. These acids then fall to the
sarth, sometimes hundreds of miles downwind from their
source, in wet form, such as rain or snow, or in dry form, such
as small paricles or gases. Many U.S. and international
scientists have linked acid rain with damage to sensitive
aquatic and forest ecosystems. The dominant precursor of
acid rain in the United States is SO» from coak-fueied power
plants. For example, damage to higher elevation forests in
the Appalachian mountains are frequently attributed to SOy
emissions from older coal-buming power plants in the
Midwest. Electric utility plants account for about 70 percent of
the nation's annual SO; emissions.

The allowance trading program differs from the traditional
approach to environmental protection, commonly referred to
as “‘command and control.” Under a command-and-control
approach, sources of pollution were required to install certain
control technology or meet plantspecific emissions
reductions across all affected sources. According to critics of
this regulatory approach, command-and-control is neediessly
costly because it imposes similar reduction requirements on
sources that sometimes have very different control costs,
rather than concentrating reductions at the sources with the
lowest control costs. In addition, sources can comply with the
regulation without achieving the actual emissions reductions
needed to meet the overall environmental objectives. For
example, in some cities that have not attained the standard
for ozone emissions at ground level, economic growth can
lead to an increased number of sources of ozone. Even if all
these sources comply with the regulation and emit relatively
low levels of ozone, the overall emissions can be too high.

Title IV offers a different approach for controlling poliution.
After setting the overall reductions in emissions to be
achieved, the individual emissions were divided up among
the existing sources. These allocations added up to meet a
total emissions cap. Sources. must install continuous
emissions monitors (CEM) and regularly report their actual
emissions to ERPA. If they violate their emissions limits, they
forfeit allowances to cover the excess emissions and pay
automatic fines set at several times the estimated average
cost of compliance. However, the allowance trading system
also rewards utilities that go beyond the law's requirements
by enabling them to earn profits from the sale of their extra
allowances. Sources that reduce emissions below their
allocations can seli their extra allowances to others that face
higher costs to reduce emissions.

According to the legislative history of Title IV as described in
a Senate Committee report,* the allowance trading system
presented several benefits. First, the flexibitity of the
allowance system was expected to minimize the overall cost
of the program and significantly reduce regional costs of
compliance. Second, the allowance system was expected to
result in emissions reductions greater than those required or
reductions earlier than anticipated, or both. Third, the
allowance system would allow cost-effective compliance

° Three Years Later: Report Card on the 1990 Clean Air Act Amendments, U.S.
Senate Committee on Environment and Public Works (Nov. 15, 1993}, pp. 71+
72.

while accommodating growth in the demand for energy.
Fourth, the incentives provided by the market in allowances
wera expected to stimulate innovations in technologies that
would reduce emissions and conserve energy. :

The acid rain control program imposes a nationwide
emissions cap, reducing annual SO; emissions from utilities
by an estimated 8.5 million tons from 1880 levels, baginning
January 1, 2000. This reduction is implemented in two
phases. Phase 1, begihning January 1, 1995, applies to the
110 highest-emitting utility plants and mandates that annual
emissions be reduced by about 3.5 million tons. This phase
primarily affects large midwestern coal-fired plants. Phase 2,
beginning January 1, 2000, requires an additional annual
reduction of about 5 million tons, imposing a nationwide
annual emissions cap of 8.95 million tons of $O,. Phase 2
applies to the Phase 1 plants and virtually ali of the
approximately 700 remaining utility plants throughout the
nation, which are generally cleaner and smaller. No units in
Virginia are covered by Phase | requirements,® and 33 units
are covered under phase 2.

The program's mechanism for ailocating each utility's
emissions reductions is an extensive system of permits and
emissions allowances. An allowance is a limited authorization
to emit a ton of SO,. Allowances are allocated on the basis of
specific formulas contained in the law.® The allowances may
he traded or banked for future sale or use. Utilities generally
must either reduce emissions or acquire allowances from
another utility to make up the shortfall With certain
exceptions, new power plants—those that began operation
after Titte IV's enactment—have to obtain allowances from
those already holding allowances., Within the allowance
system, incentives are provided for the eary use of
scrubbers. For example, Virginia Power's Mt. Storm facility
was fitted with a scrubber and Virginia Power has obtained
bonus allowances which it has banked for future use. Anyone
may trade in allowances—including brokers, environmental
groups, and private citizens—and trading_can be conducted
nationwide with no geographic restrictions.”

Each utility must install EPA-certified CEM equipment and
regularly report its emissions to EPA. This monitoring and
reporting requirement ensures that actual emissions are
accurately tracked. At the end of the year, EPA grants utilities
30 days to obtain the allowances necessary to cover their
actual- emissions during the previous year. After this grace
period, EPA deducts allowances from a utility's allowance
holdings in an amount equal to its recorded emissions. The
deduction of allowances, as well as the issuance, transfer,
and tracking of allowances, is conducted through EPA's
automated allowance tracking system. Operating like a bank,

* While this is true, there are units owned by Virginia electric utilities that are
covered under Phase ;, Virginia Power's Mt. Sterm plant in West Virginia is an
example. Whila we have limited our focus fo Virginia plants, there is little doubt
that regulations affecting power plants near Virginia will have an impact on
electric rates in the Commonwealth.

® Allowances are allacated to each utility according to its generating capacity and
histerical emissions during the base period 1285-87. Each combustion unit, or
boiler, in a power plant is allocated aliowances. A utility can have multiple power
plants, and plants can have one or more combustion units.

¥ No matter how many allowances a utility holds, it will not be allowed to emit
502 levels that viclate the national or state health- protection standards for S02.
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this system tracks the allowances held by utilities and any
other companies, organizations, or individuals possessing
allowances. The tracking system provides EPA with a way to
determine compliance by ensuring that actual emissions do
not exceed the available allowances.

Title IV provides that if a utility does not bhave enough
allowances to cover its emissions, it is subject to an
automatic penalty of $2,000 per ton of excess SO, indexed
yearly to inflation. This amount is several times more than the
estimated average cost per ton of reducing SO2 emissions. A
utility that does not comply aiso has ifs allowance holdings
reduced in the next year by one allowance for each excess
ton of SO- emitted.

Finally, each utility must file a permit and compliance plan
with EPA describing how it will meet its emissions limits. In
Phase 1, EPA is responsible for issuing permits and
reviewing the utilities’ compliance plans; in Phase 2, DEQ will
issue permits and review the plans. Permit applications and
compliance plans for Phase 1 were due on February 15,
1993, and permits and compliance plans for Phase 2 will be
required by January 1, 1996, Utilities can reduce emissions
by switching from high-sulfur coal to low-sulfur coal or natural
gas, installing scrubbers, shifting some electricity production
from dirtier plants to cleaner ones, and encouraging more
efficient electricity use by customers.

To stimulate trading early in the program and ensure the
availability of allowances for utilities needing them, Title 1V
required EPA to hold allowance auctions once a year. As
mandated by Title {V, in both Phase 1 and Phase 2, 2.8
percent of the allowances are withheid from utilities each year
for direct sale by EPA and for sale at this auction. At the
auction, EPA initially offers 150,000 allowances for sale; from
1996 to 1999, it will offer 250,000 allowances; thereafter, it
will offer 200,000 annually. The first two auctions occurred in
March 1993 and 1994. Anyone can participate in these
auctions as a buyer or seller, and private parties selling
allowances may specify a minimum sale price.

For a source covered by (or opting into} the allowance trading
program, the cost of controlling a ton of SO: at the margin is
no greater than the price of an allowance. This is because
the source always has the option of buying allowances rather
than reducing emissions by another ton. If control costs are
higher than the allowance price, then the allowance price is
the cheapest incremental compliance option: the marginal
cost of compliance.

How has the market performed?

One way of assessing the performance of the allowance
trading market is to observe the price of the allowances
themselves. Since allowance prices will not be greater than
the cost of using the cheapest form of emissions control --
otherwise no one would buy them -- then the allowance price
may be taken as a geod approximation of the marginal cost
of control; that is, the cost of taking one more ton of SO, out
of the air.

By this measure the allowance trading pregram has heen a
great success. Table 1 shows the estimated costs from
1980, when the act was passed, and the actual offers and
transactions since then. At the time of the passage of the
CAAA, industry estimated $1,500 as the marginal cost of

sulfur removal. EPA estimated $750. When Virginia Power
built their Mt. Storm facility in West Virginia, the utility
attempted to purchase allowances in order to avoid (or delay)
the cost of building a scrubber on that facility. Virginia Power
reports that no allowances were available at a price of
$1,000.B Thus, at that time, allowance prices were greater
than $1,000. Since the opening of the allowance market, the
price of allowances has fallen dramatically. As of March,
1996, Virginia Power reported receiving an offer of
allowances priced at $80 per ton. The cost of removing SO;
from some ufility's effluent has fallen to something less than
$80, a 10-fold reduction in Virginia Power’s control costs in
less than 5 years.

Why have costs fallen so far from the early estimates? The
answer seems to be that the allowance trading system has
caused a dramatic restructuring of the markets for inputs to
the electric power industry.9 The most important changes
have been in the markets for low sulfur coat and for
scrubbers.

Figure 1: Trend in Allowance Prices
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Expanded use of low sulfur cocal is the most common
compliance option for Phase | utilities. This is largely
because of a dramatic decline in coal prices since 1990. The
1990 estimates for the price of low sulfur coal in eastern
markets was $40 a ton by 1995, but the price is now less
than $25. This decline in prices is due to productivity
increases in mining and transporting coal as well as to
increased competition in the rail transportation industry.

The opportunity for blending in low sulfur coal to reduce
emissions has led to significant innovations in the use of

¥ Personal conversations with Leo Meyer, 3/96.

* See Butraw, 1695,
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blended fuels in power plants initially designed for higher
sulfur coal.

The scrubber market has also seen dramatic cost reductions.
Scrubber prices have fallen by half since the passage of the
CAAA'® At the same time, capacity factors and removal
rates have improved. Virginia Power reports a greater than
expected 95% capacity factor and removal efficiency for
scrubbing stack gasses at its Mt, Storm facility.

Much of the cost reductions in these markets were driven by
the increased competition in the input markets due to the
allowance trading market. Firms have much more flexibility in
choosing control technologies, and allowances are available
as an additional way of reducing emissions at any given
plant.

Table 1. Projected annual costs

Source: (General Accounting Office, 1994)

Command Intra-firm  Inter-firm
billion doll and control transfers trading
thion dollars baseline only
1997 (Phase I) 1.3 1.1 n/a
2002 (Phase 1) 4.5 26 1.4
2009 (Phase I 49 3.1 2.0
2002 Virginia only 0.11 0.039 0.022

In Virginia alone, the projected annual costs of mesting
Phase | requirements in the year 2002 were $110 million
under the old reguiations. When these estimates were made
in 1994, the projected costs under the allowance trading
program were $39 to $22 million depending on how much
trading takes place between firms. Given recent
observations in the allowance market, these estimates may
be taken as the upper bound on costs; more likely estimates
would be $26 to $15 million respectively.”’ The savings just
to power plants located in Virginia will probably be in the
range of $84 to $95 million each year. Electric utilities in
Virginia have indicated that they will be purchasing
allowances as a significant part of their compliance strategy
for Phase 1L

These savings will be translated into lower electricity rates
and, depending on rate regulation decisicns in the interim,
possibly higher profits for electric utiliies operating in
Virginia. These savings will be a significant benefit to the
Virginia economy over the costs that would have been
incurred under the command and control regulations.

Why has this market been so successful?

According to economic theory, the allowance market has
three principle advantages over command and control
regulation in lowering the cost of compliance. First, firms
gain flexibility internally. They are judged by their
performance, not by the technology they choose for

" GAG, 1994,

"' These lower estimates are based on an allowance price of $100. A lower
allowance price would inply greater savings.

compliance. This gives firms incentive to choose the
cheapest possible way of achieving the performance goal,
And firms are rewarded for innovation since their costs will
fall if they develop a cheaper method of reducing emissions.

The second advantage of an allowance market is that cnce
firms achieve the performance standard, they still have
incentive to reduce emissions even further because they can
profit by selling allowances if their cost of control is lower than
the prevailing allowance price. Performance standards alone
cannot give incentive for over-control.

Third, an allowance market allocates costs between firms in
the most efficient way. Firms in the west that have ready
access to cheap, low sulfur coal can reduce emissions much
cheaper than utilities in Virginia. Thus, Virginia can reduce
its costs by paying western utilities to over-control in return
for relaxing the controls on Virginia power plants. Again,
performance standards cannot, by themselves, achieve this
form of cost saving.

These savings — especially the savings not available from a
pure performance standard — can only be achieved if the
market functions reasconably well. That is if it is reasonably
competitive and has low trading costs. The less competitive
the market and the greater the costs of trading, the less will
be the savings. The SO; allowance trading market has been
successful because it satisfies both of these requirements.
There are many buyers and sellers and so the market is not
subject to monopoly pricing or collusion among buyers or
sellers.

The trading has not been as active as some had hoped, but
this is probably due to the slow response that state rate
regulators have made in determining how allowance trading
will be freated in determining utility rates. As the trend toward
greater competition in the utility industry continues, the pace
of trading will increase. Even at this level of trading, the
market for allowances provides increased competition for the
input market and provides utilities with insurance that
reduces the risk of implementing new technolozgies that are
now available under the performance standard.”

Key to the performance of this market is that the costs of
trading have been kept to a minimum. The allowance itself is
a clearly defined asset that is completely fungible. As a
result, there is no need for costly risk intermediation. This is
especially important for utilities because they face the rigk of
any losses, but any gains must be returned to ratepayers.
This leads to highly risk averse behavior on the part of
regulated utilities. Trades are not regulated. The only
requirement is that they be recorded with EPA on or before
the date that they are used for compliance determination.

For firms in the allowance market, allowances have become
just another input to production: like coal or computers.
Compliance with the acid rain regulations is no longer being
treated as a regulatory compliance issue but as a finance and
operations issue. In the case of Virginia power, allowance
trading has been moved out of the environmental compliance
group. All SO; allowance decisions are made in the fossil

'* Butraw. 1995,
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and oil group. Allowances are just ancther input to electricity
gengration for Virginia Power.

The costs to Virginia of acid precipitation

While the allowance frading program does greatly reduce the
costs of limiting the damage from acid precipitation, even
these iower costs can only be justified if they produce a
benefit of sufficient magnitude to justify the costs. That the
cost estimates have fallen by an order of magnitude since
Congress established the program gives some hope that,
even if the program could not have been justified at 1990
cost estimates, it may be a bargain at 1996 costs.
Unfortunately, the state of our knowledge about even
something as basic as the ~“ysical chemistry involved in
moving from S0: in stack gasses to acidified precipitation is
very limited.

One of the most comprehensive source of information
relating to the benefits of sulfur dioxide emissions reductions
is the National Acid Precipitation Assessment Program
(NAPAP), an interdisciplinary research effort initiated by the
Acid Precipitation Act of 1980 and reauthorized with the 1980
Clean Air Act Amendments. The results of a decade of
NAPAP coordinated research are compiled in the 1990
NAPAP Integrated Assessment Report which examines
which regions and resources of the nation are affected by
acidic precipitation, the exient of the damages incurred, the
link between emissions of precursor pollutants and observed
levels of acidic depositions and the effectiveness of possible
alternative public policies desighed to mitigate the damaging
effects of acid rain.

The findings of the 1890 NAPAP report offer some insights to
the potential benefits of S0, reductions to the
Commonwealth. The effects of sulfur dioxide emissions and
sulfur-related acidic depositions on five “areas of effect”;
aguatic ecosystems, terrestrial systems, materials and
culturai resources, visibility conditions and human health, are
considered. Chapter Four of the report provides physical
measures and qualitative descriptions of the sensitivity of
different rescurces to changing levels of sulfur-related acidic
deposition. Chapter Five extends the analysis done in
Chapter Four to predict and compare the effects of five
different sulfur dioxide emissions scenarios on each of the
five areas of effects. Of particular relevance to SO reduction
policies in Virginia is a comparison of two of the scenarios
presented in Chapter 5, “S81" and “3S4". Under S1, no new
emissions reductions requirements are implemented, |t is
assumed that sulfur dioxide emissions will initially increase
through the year 2005 and thereafter decrease such that total
sulfur dicxide reductions {from 1980 levels} equal 10 million
tons in the year 2030." Scenario S4 represents the
implementation of additional emissions reduction requirement
that would result in total sulfur dioxide emissions reductions
(from 1980 levels) of 10 million tons by the year 2000

Before drawing on the findings of the NAPAF report fo
assess the potential benefits to Virginia of SO» reductions, it
should be noted that the projections made in Chapters 4 and
5 are intended to be used as part of a comparative analysis,
rather than as definitive, absolute measures of the effects of
future SOz emissions. Many uncertainties are present in the
mathematical models used to generate the projections,
mncluding unknown future energy demands, fuel availability

and economic activity. Furthermore, significant uncertainties
exist relating to the physical and chemical processes that
convert precursor pollutant emissions to acidic depositions.
And, for most models, projections are made on a regional
level that aggregates data across a geographic region
including other states and possibly excluding certain portions
of the Commonwealth. Thus, for the purposes of considering
the benefits of SO, reductions for Virginia, the projected
effects of different SO, reduction strategies, as described in
Chapters 4 and 5, should be examined in relative terms and
viewed primarily as indicators of areas in which benefits wilt
accrue, rather than as definitive, absolute measures of SOz
reduction benefits.

Aquatic Ecosystems

The NAPAP report evaluates the effects of continued
“current’ (1985) levels and hypothesized higher tevels of
sulfur deposition on the surface water chemistry and bicta of
waterways in acid sensitive regions of the United States that
have been sampled as part of the National Surface Water
Survey (NSWS)., Multiple chemical and watershed models
are used to determine the effects of sulfur deposition on the
pH and acid neutralizing capacity (ANC) of surface waters.”
The results of the chemical models are then used in
biclogical fish response models o determine the impact of
the chemical changes on fish species most sensitive to
increasing water acidity. Portions of Virginia fall within (or in
very close proximity to) two of the NSWS regions, the Mid-
Atlantic Coastal Plain and the Southern Blue Ridge Province
of the Southeastemn Highlands."

Mid-Atlantic Coastal Plain: Insufficient information was
avaiiable to guantitatively model the responses of waterways
in this region to changing levels of sulfur depositions;
however, a gualitative assessment is provided for the most
acid sensitive waterways. Approximately 10% of the sireams
in the Mid-Atlantic Coastal Plain Region are located in
lowland forest near the coast, including waterways near the
Chesapeake Bay. '® These streams have less than 3mg/L of
dissolved organic carbon and a low acid neutralizing
capacity, usually between zero and 10 peg/L. They are
poorly buffered and thus subject to “acidic episcdes”, making
them quite likely to respond to changes in sulfur deposition
levels. The anadromous fish populations inhabiting these
streams are highly sensitive to increasing aluminum
concentrations associated with prolonged sulfur depositions
and would decline if the streams were to acidify. '° The
NAPAP report concludes that, when faced with suifurous
deposits, these low ANC streams of the Mid-Atlantic Coastal
Plain “...may acidify if sulfur deposition increases but could
experience pH increases and aluminum decreases if sulfur
deposition is reduced.”

'* See State of Science/Teschnology (SCS/T) Reports 10, 11,13 and 14 for
detailed description of the modeis used.

" See Box 4.4-1, pg. 271. NAPAP 1990 Integrated Assessment Report, for map
lilustrating geographic regions included in the study,

'* Region defined by NAPAP for this study are illustrated in Box 4 4-1, pg. 271.

'® Anadromous fish are species of fish that swim upstream to spawn, such as
Shad.
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Insufficient data was available for streams.in this region to
run aguatic projection models under scenarios S1 and S4 in
Chapter Five.

Southern Blue Ridge Province: The soils surrounding
waterways in the Southern Blue Ridge Province have the
capacity to retain a large proportion of the sulfate deposited,
thus temporarily mitigating the impact of acidic depositions on
waterways within the region. Currently, none of the sampled
streams are acidic; and, due to uncertainties regarding the
future sulfur retention capacity of the soils, it is difficult to
determine the future effects of current acidic deposifions.
Nevertheless, NAPAP estimates that approximately 10% of
the streams in the region would be acidic after 50 years at the
current rate of deposition. Based on NAPAP projections, an
estimated 30%-50% reduction in sulfur deposition is
necessary in order to keep the ANC of streams at the same
level 50 years from now, as it is today.

Similarly, the projections made for scenarios S1 and 54 in
Chapter Five indicate that, because of the sulfur retention
capabilities of the surrounding soils (as well as a relatively
high current ANC), the acid-base chemistry of waterways in
the Seouthern Blue Ridge Province is not expected to change
significantly over the next 50 years, regardiess of the
emissions reduction scenario.'’ Longer term projections,
however, show that the ANC and pH of streams may then
decrease for 200 years or more as sulfate currently retained
by watershed soils is released. The NAPAP report indicates
that, “Declines in ANC and pH and possible adverse effects
on fish beyond the 50-year projections would be expected to
be less for the S3-85 scenarios than for the S1 scenarios
because of lower sulfur loading to the watershed soils.”
Thus, it appears that the bhenefits of emission reduction
activities to streams in the Southern Blue Ridge Province will
most likely be realized beyond an initial 50 year time period
during which the watershed soils are still able to
accommodate sulfur depositions.

Terrestrial Effects

The NAPAP report examines terrestrial effects in terms of the
impact of acidic depositions on forests, soils and agricultural
lands. The portion of the NAPAP analysis most relevant to
Virginia's terrestrial systems involves an evaluation of
changes in the base saturation of forest soils under different
acidic deposition scenarics. The “base saturation” of a soil is
the percentage of base cations (plant nutrients such as
calcium, magnesium and potassiurm) on the cation exchange
site of soil particles. Exchange sites nct filled by base
cations are occupied by aluminum and hydrogen which are
cations that can be toxic to plants. The lower the scil base
saturation, the greater the likelihood of plant nutrient
deficiencies and, if base saturation is low enough (<10%),
cencentrations of aluminum in solution may become strong
enough to prove toxic to plants.

Three, 50 year deposition scenarios are used for the
analysis;

" Although under scenario S1. the percentage of streams with pH<6 is 0%
initially, it rises to 9% in 1890 and remains there for the remainder of the 50 year
projection.

a constant deposition over the next 50 years at “current’
(1985) levels (corresponding to scenario 51 in Chapter Five)

a linear 30% increase in sulfur deposition over the next 25
years, remaining at that level for another 25 years, and

five years at current deposition levels followed by a linear
50% decrease over 10 years, remaining at that level for 35
years (corresponding to scenario 54}

500 simulations are run predicting potential changes in soil
base saturation for forested watersheds in the eastern United
States under each of the three scenarios. Model inputs are
randomly selected from a range of scil and watershed
characteristics identified by the National Soil Survey
Laboratory."®

The model simulations under all three scenarios indicate that
forest soils will not likely underge large changes (i.e. >5%) in
base saturation over a 50 year time period. The maximum
changes observed in the simulation results are 12%-18%
decreases in the base saturation of some sensitive soils (See
Figure 4.5-16, pg. 321, NAPAP 1990 Integrated Assessment
Report).

It is not possible to determine from the simulation results how
many soils, what region of soils or which forest systems are
represented by the modeled scenarios. The report does,
however, identify key characteristics of soils which are most
likely to experience significant changes in base saturation.
Soils most vulnerable to acidic depositions are those with the
lowest cation exchange capacity, the highest sulfur
deposition and the shallowest depth. (See Figure 4.5-18819,
pg. 322 NAPAP 1990 Integrated Assessment Report) Maps
4.5.20, a-d page 323 of the NAPAP report, identify the
proportion of forest fand in the Commonwealth with these
characteristics.

S1 and S4 scenarios are not run for forest soils in Chapter
Five, however, the conditions under both scenarios fall within
the parameters of the sensitivity analyses of Chapter Four.
Therefore, using the Chapter Four analysis, the report draws
the conclusion that, “Reduction of sulfur deposition by 50%
over 10 years would cause a slight increase in the base
saturation of some shallow forest soils with low cation
exchange capacity, but most soils will not be affected.”

Another terrestrial effect relevant to Virginia that is
considered in the study, relates to the function of sulfurous
deposits as a source of passive fertilization on sulfur deficient
agricultural lands. In Chapter Five, (section 5.5.8) the
economic costs associated with the effects of reduced
emissions on the availability of sulfur as a source of passive
fertilization are examined.®  Projections are made for
cropland throughout much of the eastern United States
based on statewide estimates that sulfur is timiting crop
growth on 20%-40% of all agricultural soils. The report finds
that the future value of the combined costs to consumers and
preducers associated with reduced sulfur deposits under the
S84 scenarioc (as compared to the S1 scenario) total

'® See page 324 of the NAPAP report for a detailed description of the model and
a discussion of its limitations.

* it is assumed that farmers will compensate for reductions in passively

avaiiable sulfur by increasing the application of commercial suifur.
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approximately $18 million to $36 million per year in 2010c§nd
$3 miltion to $6 million per year in 2030 (in 1989 doltars) 2

Materials and Cultural Resources

Again, NAPAP researchers were limited in their ability to
assess the sensitivity of construction materials and cultural
resources to changing levels of sulfurous deposits by the lack
of precise dose response functions with which to accurately
project the effects of acidic deposition on the materials of
interest,.  Thus, the NAPAP study provides sensitivity
analyses only for materials with quantitative dose-response
functions, (carbonate stone and galvanized steel), while
pointing out that these materials comprise only a small
proportion of the total material~ sffected by acidic deposition.

As a measure of the effects of acidic deposition on cultural
resources, the sensitivity of carbonate stone (marble and
limestone) ohjects to changes in the level of both wet and dry
sulfur deposition is assessed in terms of the number of years
that transpire before the exposed surface of an object erodes
to a level at which further damage is considered “critical”,

Data for the analysis is colfected from five test sites
representing a range of exposure conditions, including:

Industrial, Urban -- Stuebenville, OH

Urban, Non-industrial -- Washington D.C.

Suburban with industrial influences -~ Chester, N.J.
Suburban surrounded by rural lands -- Research
Triangle Park, NC

Rural -- Newcomb, N.Y,

At each test site, the life spans of objects under three sulfur
deposition reduction scenarios are compared to their life
spans under current levels of sulfur deposition. (See Table
4.6-2 for “Current Levels” of depositicn) The three reduction
scenarios include,

an “immediate” 50% reduction in suliur related acidity levels,

a 50% reduction starting in 10 years and entirely phased in
within one year (an “accelerated reduction™, and

a 50% reduction starting in 10 years and phased in over a 30
year time period (a "gradual’ reduction for which erosion
rates vary year by year and a separate rate must be
calculated for every year).

Every object has a “critical threshold” indicating the depth of
surface material remaining before further erosion is
considered critical. A number of critical thresholds ranging
from .2 to 1.0 cm is considered under each scepario. Both
the accelerated and gradual 50% reductions significantly
expanded the life span of objects at all test sites. The
accelerated reduction scenario extended life spans in a range
of 1-5% more than did the gradual reduction scenario. (See
Table 4.6-3, pg. 344, NAPAP 19980 Integrated Assessment
Report).

While insufficient information is available to quantify the
relationship, the NAPAP report indicates that a more
significant source of damage to carbonate stone objects

% See page 472 of the NAPAP repart for a detailed discussion of the limitations
of this anaiysis.

subjected to increasing suHurous deposition, takes the form
of the spalling and soiling of an object's surface resulting
from the accumulation of gypsum, a white rmineral
(CaS04w2H0).

The sensitivity of unpainted galvanized steel is examined as
an indicator of the effects sulfur-related acidic depositions
have on construction materials.”’ The life spans of two types
of galvanized steel are considered, an "electroplated” steel to
which a zinc coating is applied at a thickness of about 20um,
and a "hot dipped" steal where the thickness of zinc applied
can be controlled, and for the purposes of these analyses,
has been specified at 120um. The life spans of these two
types of steel are exarnined to determine what percentage of
the corrosions rate for galvanized steel is attributable to sulfur
related acidic deposits.”

Corrosion rates at the same five test sites are then estimated
under three scenarios involving the current degree of
exposure to sulfur related acidic deposition, an immediate
20% increase in the degree of exposure to sulfur related
acidity and an immediate 50% decrease in exposure to sulfur
related acidic deposition. (See table 4.6-4 pg. 348, NAPAP
1990 Integrated Assessment Report) The rates of corrosions
are utilized to estimate the life spans of objects under each
scenario. Estimates are made both for objects with a critical
thickness of 20pm and for those with a thickness of 120um.
(see table 4.6-5 pg. 349, NAPAP 1990 Integrated
Assessment Report). The corrosion rate projections indicate
that, under an immediate 50% reduction in emissions, life
spans increase anywhere from 19-52%, indicating changes
that are significant but not necessarily in proportion with
emission reductions. The percentage changes in life spans
associated with changes in exposure levels under the
immediate reduction scenaric are the same, regardless of the
critical thickness of the object. However, life spans do vary
somewhat depending upon the test site at which the object is
located. The greatest changes in life spans occur in more
urban / industrial areas, such as Stuebenville, OH and
Washington D.c*

The effects of the timing of the changes in exposure are also
considered in the study. A comparison is made between the
changes in life spans generated by a 50% reduction in
exposure introduced over a period of 40 years and those
occurring under an immediate 50% reduction in exposure.
For objects “tailored for long economic lives” (i.e. with thicker
zinc coatings), life spans under the immediate reductions

“ The report estimates the changes in tevels of exposure to sulfur-related acidity
available to react with metals; a level which is nof necessarily proportichate to
changes in levels of sulfur dioxide emissions, SO, air concentrations or total
annual sulfur depositions.

 The report indicates that some bias is introduced Into the estimates for two
test sites, Washington D.C. and Steubenville, CH, because of the neutralizing
effects of alkaline particulate deposition encountered at these twe, urban sites.
£xcluding these two sites, the combined contribution of sulfur-related acidity to
the corrosion rate at the remainder of the sites ranges from 30% to 50%  The
models may be failing to account for the degree to which the alkaline particulate
help offset the corrosive effects of the sulfur depositions, thus lending an upward
bias to the percentage estimates.

“ Again, this could be related to the potential upward bias introduced into
estimates of the corrosion rate by the presence of alkaii particulate having a
neutralizing effect on acidic deposits at two test sites
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were greater than life spans under the phased in reductions
by only 1%-4%. The normait life spans of objects constructed
with thinner zinc coatings are in the range of 2-30 years. This
means that objects constructed in the earlier stages of the 40
year reduction strategy will not receive the full benefits of the
entire 50% reduction. The NAPAP study finds that any of
these short lived objects constructed within the first fifteen
years of the forty year reduction period will experience a
decrease in life span of 3-5 years under the phased in 50%
reduction scenario as compared to the life span it would be
expected to attain under the immediate 50% reduction.

Visibility Effects

The NAPAP report examines the sensitivity of visibility to
changes in ambient sulfate concentrations, including:

a 20% increase in ambient sulfate concentrations and

20%-100% decreases in ambient sulfate concentrations (in
20% increments)

An assessment is made of visibility quality throughout the
rural east and is calculated as an average over three National
Park sites; Shenandoah, VA, Acadia, ME and the Great
Smokies, TN.

Visibility changes are assessed in terms of the percentage
change in visual range and light extinction, the total number
of “just noticeable changes” (JNCs) ?* that occur, and by
photographs taken to illustrate the changing degrees of
visibility.

The study finds that, on an annual average basis, sulfates
contribute 57% of light extinction in the rural east.
Furthermore, while not precisely proportional, changes in light
extinction and visual range are approximately proportional to
changes in ambient sulfate concentrations.

Approximate Proportional Relationships Between Changes in
Ambient Sulfate and Changes in Light Extinction and Visual

Range
Percentage Percentage Percentage
Change in Ambient Change in Light Change in Visual
Sulfates Extinction Range
+20° +11 -10
-20 -11 +13
-40 -23 +30
-60 - -34 +52
-80 -46 +B84
-100 -57 +133

The report concludes that visibility in the eastern rural areas
of the United States is closely linked to sulfate air
concentration levels and that any dis-proportionality is minor
and would be on the order of 1:10.

** A UNC (Just Noticeable Change) is a unit measure of improved visibility
derived from the perception of "just noticeable” Improvements from one scene
appearance to the next,

Beyond a certain threshold level of visibility improvements,
additional unit reductions in ambient sulfate yield greater
marginal improvements in visibility than were achieved below
the threshold level.

Percentage Change Number of  Marginal Change in
in Ambient Sulfate JNCs Nurnber of JNCs
-20 1 1
-49 3 2
-60 6 3
-80 9 3
-100 13 4

While a 20% reduction in ambient sulfate generates only a
small improvement in visibility (one JNC), each additional
decrease in ambient sulfate (in 20% increments) yields
progressively larger marginal improvements in visibility.

A comparison is then made of the changes in light extinction
and number of JNCs achieved under different levels of
ambient sulfate occurring on days in the upper and lower
20th  percentiies of ambient sulfate concentration
occurrences. The results of the comparison reinforce the
conclusion that marginal improvements in visibility are
greater for larger reductions in ambient sulfate. The same
percentage change in ambient sulfate resulted in much larger
percentage changes in light extinction for the days
experiencing the highest levels of sulfate than for days
experiencing the lowest sulfate levels. Correspondingly, the
number of JNCs achieved under a particular percentage
reduction of sulfates is much larger for days in the upper 20th
percentile than for those in the lower 20th percentile. {See
Table 4.7-2, pg.365, NAPAP 1990 Integrated Assessment
Report)

The analysis performed in Chapter Five examines estimated
visibility conditions under Scenaric S4 in the year 2010 and
compares them against a 1985 visibility baseline. Many of
the conclusions are identical to the finding of Chapter Four,
however, the analysis does add that there is a seasonal
pattern to improvement with summer being the season in
which the greatest improvements occur. Furthermore, a
regional analysis is performed showing that “...the greatest
visibility improvements are expected to occur in a wide band
along the Appalachians from northern Georgia to southemn
New England, with greater than average imgrovements also
occurring throughout the Ohio River Val!ey."2

Health Effects

The NAPAP report examines the sensitivity of both direct and
indirect health effects to changes in the level of acidic
deposition. The direct health effects result from exposure to
sulfur dioxide as well as acidic aerosols, ozone and nitrogen
dioxide. Indirect health effects relate to the harmful effects of

* The regicnal analysis is based on data from both the mathematical model

utilized for projecting light extinction levels as well as from estimates of total light
exiinction based on airport visibility measurements. Thus, while useful as a
qualitative indication of the regional impacts of ambient sulfate, should not be
viewed as a definitive assessment of such impacts.
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lead and methylmercury released into drinking water or into
the food chain as a resuli of the acidification of soils and
waterways.

Direct health effects: The direct health effects of changing air
quality levels are evaluated in terms of the number of pecple
living in counties where sulfur dioxide concentrations exceed
the National Ambient Air Quality Standards (NAAQS).”
Underlying the use of this measure is the assumption that the
NAAQS represent SO; levels which pose little health risk to
humans, The NAPAP report points out that this number
represents the number of people exposed to “potential’
health risks rather than to “actual® risks, explaining that
concentrations of SO; in excess of the NAAQS represent an
actual health risk only to indiviauals with particular risk factors
such as a pre-existing disease or a tendency to exercise
outdoors,

Given the uncertainties associated with the projected future
emissions levels and the assumed relationship between
emissions and resuliing acidic depaositions, the study findings
indicate that air pollution concentrations do have an effect on
the number of people at potential risk of living with sub-
standard air quality conditions. In the base vyear, nine
counties had sulfur dioxide concentrations in excess of the
NAAQS. A 20% increase in air concentrations, results in an
additional 10 counties with SO2 concentrations in excess of
NAAQS. For 20%, 40% and 60% reductions in air
concentrations, the number of counties with sulfur dioxide
concentrations in excess of the NAAQS falls fo three, one
and zero, respectively.”’

in Chapter Five, a similar analysis is performed, except that,
instead of assuming national reductions in S0, emissions
from both non-utility and utility sources as is done in the
Chapter Four analysis, air quality changes are calculated for
each non-attainment county by adjusting 1985 baseline air
quality values proportionately with the NAPAP scenario
changes in S0z emissions from utility sources only.  The
study finds that the number of counties in viclation of NAAQS
is unchangaed under both Scenarios 81 and S4, with one
exception. The report does indicate, however, that for
some sites in close proximity to large utilities, significant
reductions in SO; emissions were experienced. While the
benefits of these regional reductions were not captured in the
NAAQS analysis, the report points out that they could yield
significant health benefits to individuals living in close
proximity to the utilities.

Additionally, based on a comparison of regional sulfate levels
from 1985-2030 under scenarios S1 and 54, the report finds
that, “Insofar as acidic sulfate trends are roughly simitar to
sulfate trends, it is estimated that between 2000 and 2020
the region generally defined by the states of Ohio, Indiana,

*% For this section of the study, "Air Quality’ is calculated using data obtained
from the Aerometric Information and Retrieval System (AIRS) and 1985 county
population estimates from the U.S. Census Bureau.

7 See Figure 4.8-1 pg. 373 of the NAPAP report to see changes in the number
of people living in areas where NAAQS are exceeded under different percenlage
changes in air quality, as compared to the number at the base year (1985} level
of air quality.

** Under Scenario $1, ona county exceeds the NAAQS in the year 2000,
temporarily increasing the populaticn at risk by 2,364,536 people.

West Virginia, Pennsylvania, New Jersey, Maryland, Virginia,
North Carolina, Kentucky, Tennessee, and northern Georgia
could expetience the greatest decrease in acidic sulfate
levels with implementation of S4 compared with $1.”

Indirect Health Effects: The NAPAP study provides a very
limited assessment of possible indirect health - effects
resulting from increased levels of lead in drinking water
sources as a result of acidic deposition. The modeled
relationship between lead exposure levels and acidic
deposition is valid only for conditions where extreme
acidification occurs. Such conditions are most likely to apply
to untreated water drawn from surface-water sources located
in regions that are particularly vulnerable to acidification,
such as the Northeast and Upper Midwest.

Given these conditions exist, the study finds that a 20%
increase in acidic deposition results in a 5%-15% increase in
fead exposure in drinking water over a 10-40 year time
pericd. A 20-60% decrease in acidic precursor emissions
results in a 10%-20% reduction in lead exposure from
drinking water ovér a 10-40 year time period.

Chapter Five draws on the results of Chapter Four to
conclude that scenario S1 will have virtually no beneficial
impact on reducing levels of lead released into drinking water
sources through the year 2030, although small improvements
may be experiences by the year 2050. Under S4, some
reduction in lead concentrations will be experienced by the
year 2010 and will continue through 2050. Under either
scenario, the effects of reduced acidic depositions will be
most dramatic for water coming from a surface water source,

Conclusions on the benefils of controlling acid precipitation

The millions of dollars spent on research into the physical,
biological and economic impact of SO» emissions has greatly
improved our understanding of many of the important issues,
but the error band on our estimates of the economic benefits
of reducing acidification are still s¢ large that they have littie
poiicy relevance. Much more stringent contral and much less
stringent contral are both well within the 90% confidence
band {(and even the 80% band.) That said, the more the
costs fall, the greater the likelihood that the costs are justified
by the benefits earned. While we cannot say with any
confidence that the level of control mandated by the CAAA is
economically justifiable, we can certainly say that we have
chosen the best possible mechanism for achieving the fevel
of control chosen.

Businesses and entities affected

The aillowance frading program reduces the cosis of
generating electricity relative to the command and control
policies it replaces. Lower costs for electricity will provide a
significant benefit to businesses as well as local governments
and non-profit organizations. Of course electric rates would
be even lower if lesser reductions in sulfur emissions were
required. It is not known whether such a change would
produce net benefits or costs. It is clear that, whatever level
of control we choose. the allowance frading program
minimizes the costs of the regulation on business.

Virginia Register of Regulations

2070



Proposed Regulations

Localities particularly affected

The cost savings from the allowance trading program will
accrue to businesses, consumers, and stockholders
throughout the Commonwealth. However, the benefits of
reducing acidification will not be evenly distributed. Some
farmers will actually lose money due to the reduced "free”
sulfur ferilizer that will no longer be provided by the
combustion of coal. The benefits will be concentrated in
higher elevation forests. The timber and tourist industries
concentrated in these areas will share significant benefits. In
paris of the state with waters low in buffering capacity, there
may be measurable damage to the biological productivity of
those waters.

Projected impact on employment

It s not known what effect this regulation will have on
employment in Virginia. It is not known whether lower electric
rates or building scrubbers would provide a greater number of
jobs. We can say that it would not make sense to choose to
build scrubbers as a way of reducing unemployment because
this would cost far too much for each job created to be
justifiable. There would be much cheaper ways of generating
the same number of jobs. Some coalfield jobs will shift from
high sulfur reserves to lower sulfur fields.

If Virginia's electric rates were driven substantially above
those of other states, we would be at a competitive
disadvantage for attracting industry to the Commonwealth.
The allowance trading program helps limit any differences in
electricity costs between Virginia and those states with larger
reserves of cheaper low sulfur coal.

Affects on the use and value of private property

This regulation heips protect the property interests of those
damaged by 5O. emissions from electric utilities. This would
include owners of certain forested lands, owners of poorly
buffered surface waters, and owners of businesses
dependent on the tourist industries in areas subject to
damage.

Depending on how certain rate regulation issues are
resolved, lower costs of SO; control may increase the
earnings to owning shares in electric utilities. This would
increase the value of those shares relative to command and
control regulations but would reduce them relative to no
control of sulfur emissions.

Summary

While it is not known whether the level of S0, control chosen
is the level that maximizes economic benefits, it is clear that
the allowance trading program established by Title IV of the
Clean Air Act Amendments of 1990 has greatly reduced the
costs of achieving that level of contrel. Compared to the
command and contrel program it replaces, this regulation
represents a very significant economic benefit for the
Commonwealth of Virginia.

Title V of the amendments streamlines compliance and
enforcement activities under the clean air regulations by
requiring a significant investment of resources at the time of
permitting. There is reason to believe that this change will
have positive net economic benefits. This investment in the
permitting process has the added benefit that it lays the

}

administrative foundation for expanding the use of the type of
market mechanisms used in Title V.

We conclude that this regulation has significant net benefits
relative to the regulation it replaces. However, due to the
uncertainty over the economic value of the damages from
acid precipitation, it is not possible to say with any confidence
whether a greater or lower level of SO, control would be
preferable in terms of net economic benefits.
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Agency's Response to the Department _of Planning and
Budget's Economic Impact Analysis:

The Department of Environmental Quality takes no issue with
the economic impact analysis prepared by the Department of
Planning and Budget.

Summary:

The regutation amendments concem provisions covering
acid rain operaling permits. The proposed regulation
establishes an acid rairi operating permit program that
has as ifs goal the issuance of comprehensive permits
which will specify for the permit holder, the department
and the public all applicable state and federal
requirements for pertinent emissions units in the facility
covered. The result should be a permit that clearly
states the air program requirements for the per.nif holder
and provides a mechanism for the department fo use in
enforcing the reguiations.

APRENDHCR:
DOGUMENTS INCORPORATED BY-REFERENCE:

9 VAC 5-20-21. Documents incorporated by reference.
+—Generak

A. The Administrative Process Act and Virginia Register
Act provide that state regutations may incorporate documents
by reference. Throughout these regulations, documents of
the types specified below have been incorporated by
reference. '

1. United States Code.

2. Code of Virginia.

3. Code of Federal Regulations.

4. Federal Register.

5. Technical and scientific reference documents.

Additional information on key federal regulations and non-
statutory documents incorporated by reference and their
availability may be found in SestienH subsection E of this
section.

B. Any reference in these regulations to any provision of
the Code of Federal Regulations (CFR) shall be considered
as the adoption by reference of that provision. The specific
version of the provision adopted by reference shall be that
contained in the CFR (1994) In effect July 1, 1994. In
making reference to the Code of Federal Regulations, 40
CFR Part 35 means Part 35 of Title 40 of the Code of Federal
Regulations; 40 CFR 35.20 means § 35.20 in Part 35 of Title
40 of the Code of Federal Regulations.

C. Failure to include in this appendix section any
document referenced in the regulations shall not invaiidate
the applicability of the referenced document.

D. Copies of materials incorporated by reference in this
appendix section may be examined by the public at the

headyuarters office of the Department of Environmental

‘Quality, Eighth Floor, 629 East Main Street, Richmond,

Virginia, between 8:30 a.m. and 4:30 p.m. of each business
day.

- He - E.  Information on federal
regufations and nonsfatufory documents incorporated by
reference and their avaifability may be found below in this
subsection. )

A= 1. Code of Federal Regulations.

4. a. The provisions specified below from the Code of
Federal Regulations (CFR) in effect as of July 1,
1894, are incorporated herein by reference.

& (1) 40 CFR Part 40 - National Primary and
Secondary Ambient Air Quality Standards.

B (a) Appendix A - Reference Method for the
Determination of Sulfur Dioxide in the Atmosphere
(Pararosaniline Method).

£} (b) Appendix B - Reference Method for the
Determination of Suspended Particulate Matter in
the Atmosphere (High-Volume Method).

£} (¢) Appendix C - Measurement Principle and

Calibration Procedure for the Continuous
Measurement of Carbon Monoxide in the
Atmosphere (Non-Dispersive Infrared
Photometry).

¢ (d) Appendix D - Measurement Principle and
Calibration Procedure for the Measurement of
Ozorne in the Atmosphere.

5} (e) Appendix E - Reference Method for
Determination of Hydrocarbons Corrected for
Methane.

{8} () Appendix F - Measurement Principle and
Calibration Procedure for the Measurement of
Nitrogen Dioxide in the Atmosphere (Gas Phase
Chemiluminescence).

5 (g9) Appendix G - Reference Method for the
Betermination of Lead in Suspended Particulate
Matter Collected from Ambient Air.

8 (h) Appendix H - Interpretation of the National
Ambient Air Quality Standards for Ozene.

{9} (i) Appendix | - Reserved,

6} ()} Appendix J - Reference Method for the
Determination of Particulate Matter as PM10 in
the Atmosphere.

&4 (k) Appendix K - Interpretation of the National
Ambient Air Quality Standards for Particulate
Matter.

b- (2} 40 CFR Part 58 - Ambient Alr Quality
Surveillance.

Appendix B - Quality Assurance Requirements for .
Prevention of Significant Deterioration (PSD) Ajr
Monitoring.
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& (3} 40 CFR Part 60 - Standards of Performance
for New Stationary Sources.

The specific provisions of 40 CFR Part 60
incorporated by reference are found in PartM Article
5 (9 VAC 5-50-400 et seq.} of Part if of Chapter 50,
Rule 5-5, Environmental Protection Agency
Standards of Performance for New Stationary
Sources.

& (4) 40 CFR Part 61 - National Emission Standards
for Hazardous Air Pollutants.

The specific provisions of 40 CFR Part 61
incorporated by reference are found in Rag—\
Article 1 (9 VAC 5-60-60 et seq.}) of Part Il of
Chapter 60, Rule 6-1, Environmental Protection
Agency National Emission Standards for Hazardous
Air Poliutants.

€: (5) 40 CFR Part B3 - National Emission Standards
for Hazardous Air Pollutants for Source Categories.

The specific provisions of 40 CFR Part 63
incorporated by reference are found in Par-3
Article 2 (9 VAC 5-60-90 et seq.) of Part Il of
Chapter 60, Rule 6-2, Environmental Protection
Agency National Emission Standards for Hazardous
Air Pollutants for Source Categories.

2- b. Copies may be obtained from: Superintendent
of Documents, U.S. Government Printing Office,
Washington, D.C. 20402; phone (202) 783-3238.

B:- 2. U.S. Environmental Protection Agency.

4+ a. The documents specified below from the U.S.
Environmental Protection Agency are incorporated
herein by reference.

& (1) Guideline on Air Quality Models (revised),
EPA-450/2-78-027R, OAQPS No. 1.2-080, July
1986, as amended by Supplement A, PB88150958,
July 1987.

b (2} Reich Test, Atmospheric Emissions from
Sulfuric  Acid Manufacluring Processes, Public
Health Service Publication No. PB82250721, 1980,

Z b. Copies may be obtained from: U.S. Department
of Commerce, National Technical Information Service,
5285 Port Royal Road, Springfield, Virginia 22161;
phone (703) 487-4650.

& 3. U.S. government.

4+ a. The following document from the U.S.
government is incorporated herein by reference:
Standard Industrial Classification Manual, 1987 (U.S.
Government Printing Office stock number 041-001-00-
314-2).

2. b. Copies may be obtained from: Superintendent
of Documents, U.S. Government Printing Office,
Washington, D.C. 20402; phone (202) 783-3238.

B 4. American Society for Testing and Materials (ASTM).

4+ a. The documents specified below from the
American Society for Testing and Materials are
incorporated herein by reference.

& (1) D323-82, "Test Method for Vapor Pressure of
Petroleum Products (Reid Method)" from Section 5,
Volume 05.01 of the 1985 Annual Book of ASTM
Standards.

b (2) D97-87, "Test Method for Pour Point of
Petroleum Oils" from Section 5, Volume 05.01 of the
1989 Annual Book of ASTM Standards.

(3) D129-91, "Standard Test Method for Sulfur in
Petroleum Products {General Bomb Method)."

(4) D388-95, "Standard Classification of Coals by
Rank."

(5) D396-92, "Standard Specification for Fuel Oils."

(6) D975-94, "Standard Specification for Diesel Fuel
Oils."

(7} D1072-90, "Standard Test Method for Total
Sulfur in Fuel Gases.”

(8) D1265-92, "Standard Pracfice for Sampling
Liguified Petroleum (LP) Gases (Manual Method)."

(9) D2622-94, "Standard Test Method for Sulfur in
Petroleumn Products by X-Ray Spectromelry.”

(10) D4057-88, "Standard Practice for Manual
Sampling of Petroleum and Pefroleum Products.”

(11) D4294-90, "Standard Test Method for Suffur in
Petroleum Products by Energy-Dispersive X-Ray
Fluorescence Spectroscopy.”

2= b. Copies may be obtained from: American Society
for Testing Materials, 1916 Race Street, Philadelphia,
Pennsylvania 19103; phone (215) 299-5400.

E: 5 American Petroleum Institute (APIl).

4+ a.  The following document from the American
Petroleum Institute is incorporated herein by
reference: APl Publication 2517, Evaporation Loss
from External Floating Roof Tanks, Third Edition,
1989.

2 b Copies may be obtained from: American
Petroleum Institute, 2101 L Street, Northwest,
Washington, D.C. 20037; phene {202) 682-8000.

F. 6. American Conference of Governmental Industrial
Hygienists (ACGIH).

4+ a. The following document from the ACGIH is
incorporated herein by reference: Threshold Limit
Values for Chemical Substances 1991-1992 and
Physical Agents and Biolegical Exposure Indices
(ACGIH Handbook).

2- b, Copies may be obtained from: ACGIH, 6500
Glenway Avenue, Building D-7, Cincinnati, Chio
45211-4438; phone (513) 661-7881.

G- 7. National Fire Prevention Association (NFPA).
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4. a. The documents specified below from the
National Fire Prevention Association are incorporated
herein by reference.

a (1) NFPA 385, Standard for Tank Vehicles for
Flammable and Combustible Liquids, 1985 Edition.

b: (2) NFPA 30, Flammable and Combustible
Liquids Code, 1987 Edition.

& (3) NFPA 30A, Automotive and Marine Service
Station Code, 1987 Edition.

2- b. Copies may be obtained from the National Fire
Prevention Association, Batterymarch Park, Quincy,
Massachusetts 02269; phone (617) 770-3000.

Article 3.
Acid Rain Operating Permits (Rule 8-7).

9 VAC 5-80-360. Applicability.

A. Except as provided in subsection C of this saction, the
provisions of this rule apply fo any affected source that has
an affected unit under the provisions of 8 VAC 5-80-380.

B. The provisions of this rule apply throughout the
Commonwealth of Virginia.

C. The provisions of this rule shall nof apply fo the
following:

1. Any new unit exempted under 9 VAC 5-80-390.
2. Any affected unit exempted under 3 VAC 5-80-400.,

3. Any emissions unit that is determined to be shutdown
under the provisions of 9 VAC 5-80-10, 9 VAC 5-80-20, &
VAC 5-80-30, 9 VAC 5-80-40, or 9 VAC 5-80-540
(permanent shutdown for emissions trading).

D. Regardiess of the exemptions provided in this section,
permits shall be required of owners who circumvent the
requirements of this rule by causing or allowing a pattern of
ownership or development of a source which, excepf for the
pattern of ownership or development, would otherwise
require a permit.

E. The provisions of 9 VAC 5-80-440 conceming
application requirements shall not apply to insignificant
activities designated in 9 VAC 5-80-720 with the exception of
the requirements of 9 VAC 5-80-440 D 1 and 8§ VAC 5-80-
710.

9 VAC 5-80-370. Definitions.

As used in this rule and related permits and orders issued
by the board all words and ferms not defined herein shalf
have the meaning given them in 9 VAC 5-70-10 et seq.,
unless the context clearly indicates ofherwise; otherwise,
words and terms shall have the following meaning:

"Acid rain compliance option" means one of the methods of
compliance used by an affected unit under the acid rain
program as described in a compliance plan submitted and
approved in accordance with @ VAC 5-80-450 or 40 CFR Part
76.

"Acid rain compliance plan" means the document
submitted for an affected source in accordance with 8 VAC 5-

80-430 specifying the method or methods (including one or
more acid rain compliance options under 9 VAC 5-80-450 or
40 CFR Part 76) by which each affected unit at the source
will meet the applicable acid rain emissions limifation and
acid rain emissions reduction requirements.

“Acid rain emissions limitation” means:
1. Forthe purposes of sulfur dioxide emissions:

a. The tonnage equivalent of the basic Phase i
allowance aflocations authorized by the administrator
to be allocated to an affected unit for use in a calendar
year,

b. As adjusted:

(1) By allowances allocated by the administrator
pursuant to § 403, § 405(a)(2), (a)(3), (b)(2}, (c)(4)},
(d)(3), and (hj)(2), and § 406 of the federal Clean Air
Act;

" {2) By allowances alflocated by the administrafor
pursuant fo Subpart D of 40 CFR Part 72; and
thereafter

(3) By allowance transfers to or from the
compliance subaccount for that unit that were
recorded or properly submitted for recordation by
the allowance transfer deadline as provided in 40
CFR 73.35, after deductions and other adjustments
are made pursuant to 40 CFR 73.34(c); and

2. For purposes of nitrogen oxides emissions, the
appficable fimitation established by 40 CFR Part 76, as
modified by an acid rain permit application submitted to
the board, and an acid rain permit issued by the board, in
accordance with 40 CFR Part 76.

"Acid rain emissions reduction requirement” means a
requirement under the acid rain program to reduce the
emissions of sulfur dioxide or nitrogen oxides from a unit to a
specified level or by a specified percentage.

"Acid rain permit" or "permit" means the legally binding
written document, or portion of such document, issued by the
board (following an opportunity for appeal pursuant fo 40
CFR Part 78 or the Administrative Process Act), including any
permit revisions, specifying the acid rain program
requirements applicable to an affected source, fo each
affected unit at an affected source, and to the owners and
operators and the designated representative of the affected
source or the affected unit,

"Acid rain program” means the national sulfur dioxide and
nitrogen oxides air pollution control and emissions reduction
program established in accordance with Tifle IV of the federal
Clean Air Act, 40 CFR Parts 72, 73, 75 76, 77, and 78,
regulafions implementing § 410 of the federal Clean Air Act,
and this rule.

"Acid rain program regulations” means regulations
implementing Tifle IV of the federal Clean Air Act, including
40 CFR Parts 72, 73, 75 76, 77. and 78, regulations
implementing § 410 of the federal Clean Air Act, and this rule.
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"Actual sulfur dioxide emissions rate” means the annuaf
average sulfur dioxide emissions rate for the unit (expressed
in Ib/mmBtu), for the specified calendar year; provided that, if
the unit is listed in the NADB, the "1985 actual sulfur dioxide
emissions rate” for the unit shall be the rate specified by the
administrator in the NADB under the dafa field "SO2RTE."

“Administrative record” means the written documentation
that supports the issuance or denial of the acid rain permit
and that contains the following:

1. The permit application and any supporting or
supplemental data submitted by the designated
representative.

2. The draft permit.
3. The statement of basis.

4. Copies of any documenis cited in the statement of
basis and any other documents relied on by the board in
issuing or denying the draft permit fincluding any records
of discussions or conferences with owners, operators, or
the designated representative of affected units at the
source or interested persons regarding the draft permit),
or, for any such documents that are readily available, a
list of those documents and a statement of their location.

5. Copies of all wrtten public comments submitted on
the draft permit or denial of a draft permit.

6. The record of any public hearing on the draft permit or
denial of a draft permit.

7. The acid rain permit.

8. Any response fo public comments submitted on the
draft permit or denial of a draff permit and copies of any
documents cited in the response and any other
documents relied on by the board to issue or deny the
acid rain permit, or, for any such documents that are
readily available, a list of those documents and a
statemnent of their location,

"Affected source" means a source that includes one or
more affected units.

“Affected states” means all states (i) whose air quality may
be affected by the permitted source and that are configuous
to Virginia or (i) that are within 50 miles of the permitted
source.

“Affected unit" means a unit that is subject to any acid rain
emissions reduction requirement or acid rain emissions
limitation. Affected units are specifically designated in 9 VAC
5-80-380.

"Aflocate” or "aflocation” means the initial crediting of an

allowance by the administrator to an allowance tracking
systemn unif account or general account.

"Alfowable emissions” means the emission rates of an
affected source calculated by using the maximum rated
capacity of the emissions units within the source (unless the
source is subject to stafe or federally enforceable limits which
restrict the operating rate or hours of operation of both} and
the most stringent of the following:

1. Applicable emission standards.

2. The emission limitation specified as a state or
federally enforceable permit condition, including those
with a future compliance date.

3. Any other applicable emission limitation, including
those with a future compliance dafe.

“Allowance"” means an authorization by the administrator
under the acid rain program to emit up to one ton of suffur
dioxide during or after a specified calendar year.

"Allowance deduction” or “deduct when referring fo
allowances"” means the permanent withdrawal of allowances
by the administrator from an alfowance tracking system
compliance subaccount to account for the number of the tons
of sulfur dioxide emissions from an affected unit for the
calendar year, for fonnage emissions estimates calculated for
periods of missing data as provided in 40 CFR Pari 75, or for
any other allowance surrender obligations of the acid rain
program.

"Allowances held” or "hold allowances” means the
allowances recorded by the administrator, or submitted to the
administrator for recordation in accordance with 40 CFR
73.80, in an allowance tracking system account.

"Alfowance tracking system” means the acid rain program
system by which the administrator allocates, records,
deducts, and tracks allowances.

"Allowance tracking system account" means an account in
the allowance tracking system established by the
administrator for purposes of allocating, holding, transferring,
and using aflowances.

"Allowance transfer deadiine" means midnight of January
30 or, if January 30 is not a business day, midnight of the first
business day thereafter and is the deadline by which
allowances may be submifted for recordation in an affected
unit's compliance subaccount for the purposes of meeting the
unif's acid rain emissions fimitation requirements for suffur
dioxide for the previous calendar year.

"Applicable federal requirement” means all of the following
as they apply to emissions units in a source subject to this
rule (including requirements that have been promulgated or
approved by the administrator through rulemaking at the time
of permit issuance but have fulure effective compliance
dates):

1. Any standard or other requirement provided for in the
State Implementation Plan or the Federal Implementation
Plan, including any source-specific provisions such as
cansent agreements or orders.

2. Any term or condition of any preconstruction permit
issued pursuant to the new source review prograrm or of
any operating permit issued pursuant to 9 VAC 5-80-390,
except for terms or conditions derived from applicable
state requirements or from any requirement of these
regulations nof included in the definition of applicable
reguirement.

3. Any standard or other requirement prescribed under
these reguiations, particularly the provisions of 9 VAC 5-
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40-10 et seq., 9 VAC 5-50-10 ef seq., or § VAC 5-60-10
et seq., adopted pursuant to requirements of the federal
Clean Air Act or under § 111, § 112 or § 129 of the
federal Clean Air Act.

4. Any requirement conceming accident prevenfion
under § 112(r)(7) of the federal Clean Air Act.

5. Any standard or other requirement of the acid rain
program under Title IV of the federal Clean Air Act orthe
acid rain program regulations.

6. Any compliance monitoring requirements established
pursuant to either § 504(b) or § 114(a)(3) of the federaf
Clean Air Act or these re~ "ations.

7. Any standard or other requirement for consumer and
commercial products under § 183(e} of the federal Clean
Air Act.

8. Any standard or other requirement for tank vessels
under § 183(f} of the federal Clean Air Act.

9. Any standard or other requirement in 40 CFR Part 55
. to control air poflution from outer continental shelf
sources.

10. Any standard or other requirement of the regulations
promulgated fo protect stratospheric ozone under Title VI
of the federal Clean Air Act, unless the adminisirator has
determined that such requiremenis need nof be
contained in a permit issued under this rule.

"Applicable requirement” means any applicable federal
requirement or applicable state requirement.

"Applicable state requirement" means all of the following as
they apply to emissions units in a source subject to this rule
(including requirements that have been promulgated or
approved through rulemaking at the time of permit issuance
but have future effective compliance dales):

1. Any standard or other requirement prescribed by any
reguiation adopied pursuant to a specific requirement of
the Code of Virginia governing a specific subject or
category of sources.

2. Any regulatory provision or definition directly
associated with or related to any of the specific state
requirements listed in this definition.

"Authorized account representative” means a responsible
natural person who is authorized, in accordance with 40 CFR
Part 73, to transfer and otherwise dispose of allowances held
in an allowance fracking system general account; or, in the
case of a unit account, the designated representative of the
owners and operalors of the affected unit.

"Basic Phase I allowance allocations” means:

1. For calendar years 2000 through 20082 inciusive,
allocations of allowances made by the administrator
pursuant to § 403 (sulfur dioxide allowance program for
existing and new units) and §§ 405(b)(1), (3), and (4);
(c)(1), (2), (3}, and (5); (d)(1), (2], (4). and (5); (e): ().
{gi(1), (2), (3). (4), and (5); (h)(1); (i), and {j) (Phase II
sulfur dioxide requirermnents) of the federal Clean Air Act.

2. For each calendar year beginning in 2010, allocations
of allowances made by the administrator pursuant to
§ 403 (sulfur dioxide allowance program for existing and
new units) and §§ 405(b)(1), (3), and {4); (c)(1), (2), {3),
and (5), (d)(1), (2), (4}, and (5); (e}, (), (@){1), (2). (3), {4),
and (5); (h}(1) and (3); (i), and {j) (Phase I suffur dioxide
requirements) of the federal Clean Air Act,

"Boiler" means an enclosed fossil or other fuel-fired
combustion device used to produce heat and fo transfer heat
fo recirculating water, steam, or any other medium.

"Certificale of representation” means the complefed and
signed submission required by 40 CFR 72.20, for certifying
the appointment of a designated representative for an
affected source or a group of identified affected sources
authorized fo represent the owners and operators of such
source or sowrces and of the affected units af such source or
sourcas with regard fo malters under the acid rain program.

"Certifving official" means:

1. For a corporalion, a presideni, secretary, treasurer, or
vice-president of the corporation in charge of a principal
business function, or any other person who performs
sirmilar policy -or decision-making functions for the
corporation;

2. For partnership or sole proprietorship, a general
partner or the proprietor, respectively; and

3. For a focal govermiment entity or state, federal, or
other public agency, either a principal executive officer or
ranking elected official.

"Coal" means all solid fuels classified as anthracite,
bituminous, subbituminous, or lignite by the American Society
for Testing and Materials Designation ASTM D388-92
"Standard Classification of Coals by Rank" (see 8 VAC 5-20-
21).

"Coal-derived fuel" means any fuel, whether in a solid,
fiquid, or gaseous state, produced by the mechanical,
thermal, or chernical processing of coal (e.g., pulverized coal,
coal refuse, liquified or gasified coal, washed coal, chemically
cleaned coal, coal-oif mixtures, and coke).

"Coal-fired” means the combustion of fuel consisting of
coal or any coal-derived fuel (except a coal-derived gaseous
fuel with a sulfur content no greafer than natural gas), alone
or in combination with any other fuel, where:

1. For purposes of 40 CFR Part 75 (continuous

emissions monitoring}, a unit is "coal-fired” independent

of the percentage of coal or coal-derived fuel consumed
© In any calendar year (expressed in mmBiu), and

2. For all other purposes under the acid rain program
{(including for calculating allowance alfocations pursuant
to 40 CFR Fart 73 and applicability of the requirements
of 40 CFR Part 76), a unit is "coal-fired" if it uses coal or
coal-derived fuel as ifs primary fuel (expressed in
mmBtu); provided that, if the unit is listed in the NADB,
the primary fuel is the fuel listed in the NADB under the
data figld "PRIMFUEL."
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"Cogeneration unit” means a unit that has equipment used
fa produce electric energy and forms of useful thermal energy
{such as heat or steam) for industrial, commercial, heafing or
cooling purposes, through the sequential use of energy.

"Commence commercial operation” means fo have begun
fo generate electricity for sale, including the sale of test
generation. '

"Commence construction” means that an owner or operator
has either undertaken a continuous program of construction
or has entered info a contractual obligation to underfake and
complete, within a reasonable time, a continuous program of
construction.

"Commence operation" means fo have begun any
mechanical, chemical, or electronic process, including
start-up of an emissions control technology or emissions
monitor or of a unit's combustion chamber.

"Common stack” means the exhaust of emissions from two
or more units through a single flue.

"Comiplete application" means an application that contains
all the information required pursuant fo 9 VAC 5-80-430 and
9 VAC 5-80-440 sufficient to determine all applicable
requirements and to evaluate the source and its application.
Designating an application complete does not preclude the
board from requesting or accepting additional information.

“Compliance certification” means a submission to the
administrator or board that is required by the acid rain
program regulations to report either or both of the following:

1. An affected source or an affected unit's compliance or
noncompliance with a provision of the acid rain program
and that is signed and verified by the designated
representative in accordance with Subpart B of 40 CFR
Part 72, 8 VAC 5-80-470 and 9 VAC 5-80-490 P, and the
acid rain program regulations.

2. An affected source or an emissions unit's compliance
or noncompliance with any applicable requirement and
that is signed and verified by the responsible official in
accordance with 9 VAC 5-80-430 G,

"Compliance plan” means the document submifted for an
affected source in accordance with 9 VAC 5-80-430
specifying the method or methods by which each emissions
unit at the source will meet applicable requirements.

"Compliance subaccount” means the subaccount in an
affected unif's aflowance tracking system account,
established pursuant to 40 CFR 73.31(a} or (b), in which are
held, from the dale that allowances for the current calendar
year are recorded under 40 CFR 73.34(a) until December 31,
allowances avaifable for use by the unit in the current
calendar year and, affer December 31 until the date that
deductions are made under 40 CFR 73.35(b), allowances
available for use by the unit in the preceding calendar year,
for the purpose of meeting the unit's acid rain emissions
fimitation for sulfur dioxide.

"Compliance use dafe” means the first calendar year for
which an allowance may be used for purposes of meeting a
unit's acid rain emissions fimitation for sulfur dioxide.

"Construction” means fabrication, erection, or instaflation of
a unit or any portion of a unit.

"Designated representative” means a responsible natural
person authonized by the owners and operators of an affected
source and of all affected units at the source, as evidenced
by a certificate of representation submitted in accordance
with Subpart B of 40 CFR Part 72, to represent and legaily
bind each owner and operator, as a matter of federal faw, in
matters pertaining to the acid rain program. Whenever the
term "responsible official” is used in this rule, it shall be
deemed fo refer o the "designafed representative” with
regard to all matters under the acid rain program. Whenever
the term "designated representative" is used in this rule, the
term shall be construed to include the alternate designated
representative listed in the cerfificate of representation in
accordance with 40 CFR 72.22 and 72.24. The designated
representative may not be the responsible official with regard
to the requirements of this rule that do not pertain fo the acid
rain program.

“Diese! fuel” means a low sulfur fuel oil of grades 1-D or
2-D, as defined by the American Society for Testing and
Materials ASTM D975-21, "Standard Specification for Diesel
Fuel Qils" (see 9 VAC 5-20-21).

"Direct public utility ownership" means direct ownership of
equipment and facilities by one or more corporations, the
principal business of which is sale of electricity to the public
at retail.  Percentage ownership of such equipment and
facilities shall be measured on the basis of book value.

"Draft permit" or "draft acid rain permit” means the version
of a permit, or the acid rain portion of an operating permit, for
which the board offers public participation under 9 VAC 5-80-
670 or affected state review under 9 VAC 5-80-690.

“Emissions” means air pollutants exhausted from a unit or
source info the afmosphere, as measured, recorded, and
reported to the administrafor by the designated
representative and as determined by the administrator, in
accordance with the emissions monitoring requirements of 40
CFR Part 75,

*Emissions allowable under the permit” means a federally
and state enforceable or state-only enforceable pemnit term
or condition determnined at issuance fo be required by an
applicable requirement that establishes an emissions limit
{(including a work practice standard) or a federally and state
enforceable emissions cap that the source has assumed to
avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit” means any part or activify of an affected
source that emits or has the potential to emit any reguiated
air poliutant.  This term is not meant to alter or affect the
definition of the term "unit” in this rule or 40 CFR Part 72.

"EPA" means the United Sfates Environmental Protection
Agency.
"Excess emissions” means.
1. Any fonnage of sulfur dioxide emitted by an affected

unit during a calendar year that exceeds the acid rain
emissions limitation for sulfur dioxide for the unit; or
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2. Any tonnage of nifrogen oxide emitfed by an affected
unit during a calendar year that exceeds the annual
fonnage equivalent of the acid rain emissions fimitation
for nitrogen oxides applicable to the affected unit taking
into account the unit's heat input for the year.

"Existing unit” means a unit (including a unit subject fo 40
CFR Part 60 or § 111 of the federal Clean Air Act) that
commenced commercial operation before November 15,
1990, and that on or after November 15, 1990, served a
generator with a nameplate capacity of greater than 25 MWe.
"Existing unit” does not include simple combustion turbines or
any unit that on or after November 15, 1890, served only
generators with a nameplate capacity of 25 MWe or less.
Any 'existing unit” that is modified, reconstructed, or
repowered after November 15, 1990, shall continue to be an
“existing unit.”

“Facility” means any institutional, commercial, or industrial
structure, installation, plant, source, or building.

“Federal implementation plan" means the plan, including
any revision thereof, which has been promulgated in Subpart
VYV.of 40 CFR Part 52 by the administrator under § 110(c} of
the federal Clean Ajr Act and which implements the relevant
requirements of the federal Clean Air Act.

"Federally enforceable” means all limitations and
conditions which are enforceable by the administrator,
including the following.

1. Requirements approved by the administrator pursuant
fo the provisions of § 111 or § 112 of the federal Clean
Air Act;

2. Requirements in the State Implementation Plan;

3. Any permit requirements established pursuant to {i}
40 CFR 52.21 or (i) 9 VAC 5-80-10 et seq., with the
excepiion of terms and conditions estabiished to address
applicable stale requirements; and

4. Any other applicable federal requirement.
‘Federal Power Act" means 16 USC § 791a ef seq.

“Final permit” means the version of a permit issued by the
board under this rule that has completed ali review
procedures required by ¢ VAC 5-80-670 and 8 VAC 5-80-
690.

“Fossil fuel" means natural gas, pefroleum, coal, or any
form of solid, liquid, or gaseous fuel derived from such
material.

"Fossil fuel-fired” means the combustion of fossif fuel or
any derivative of fossil fuel, alone or in combination with any
other fuel, independent of the percentage of fossil fuel
consurned in any calendar year.

"Fuel oil" means any petroleum-pased fuel (including diesel
fuel or petroleum derivatives such as oil tar) as defined by the
American Sociely for Testing and Maferials in ASTM
D396-90a, "Standard Specification for Fuel Oils" (see 8 VAC
5-20-21), and any recycled or blended petrofeum products or
petroleum by-products used as a fuel whether in a liquid,
solid or gaseous state.

"Fugitive emissions” are those emissions which cannot
reasonably pass through a stack, chimney, vent or other
functionally-equivalent opening.

"Gas-fired" means the combustion of natural gas, or a
coal-derived gaseous fuel with a suffur content no greater
than natural gas, for at feast 90% of the average annual heat
input during the previous three calendar years and for at least
85% of the annual heat input in each of those calendar years;
and any fuel other than coal or any other coal-denived fue! for
the remaining heat input, if any.

"General account” means an allowance fracking system
account that is not a unit account,

"Generator’ means a device that produces electricity and
was or would have been required fo be reported as a
generating unit pursuant to the United States Department of
Energy Form 860 (1890 edition).

“Generator output capacity” means the full-load continuous
rating of a generator under specific conditions as designed by
the manufacturer.

"Hazardous air pollutant” means any pollutant listed in
§ 112(b)(1} of the federal Clean Air Act,

"Heat input” means the product {expressed in mmBtufime)
of the gross calorific value of the fuel (expressed in Biu/b)
and the fuel feed rate into the combustion device (expressed
in mass of fuelime) and does not include the heat derived
from preheated combustion air, recirculated flue gases, or
exhaust from other sources.

“Independent power production facility” means a source
that:

1. Is nonrecourse project-financed;

2. Is used for the generation of elecinicity, 80% or more
of which is sold at wholesale; and

3. Is a new unit required to hold allowances under Title
1V of the federal Clean Air Act;

provided that direct public utility ownership of the equipment
comprising the facility does not exceed 50%.

"Life-of-the-unit, firm power contractual arrangement”
means a unit paricipation power sales agreement under
which a utility or industrial customer reserves, or is enfitled to
receive, a specified amount or percenfage of nameplate
capacily and associated energy generated by any specified
generating unit and pays its proportional amount of such
unit's total costs, pursuant to a confract:

1. For the life of the unit;

2. For a cumulative term of no less than 30 years,
including contracts that permit an election for early
termination; or

3. For a period equal to or greater than 25 years or 70%
of the economic useful life of the unit determined as of
the time the unit was built, with aption rights to purchase
or release some portion of the nameplate capacity and -
associated energy generafed by the unit at the end of
the period.
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"Locality particularly affected” means any locality which
bears any identified disproportionate malerial air qualily
impact which would not be experienced by other localities.

"Malfunction” means any sudden and unavoidable failure
of air polfution control equipment or process equipment or of
a process to operate in a normal or usual manner that (i)
arises from sudden and reasonably unforeseeable events
beyond the control of the source, including acts of Gad, (i)
causes an exceedance of a fechnology-based emission
fimitation under the permit due to unavoidable increases in
emissions atiributable to the faflure and (i) requires
immediate corrective action fo restore normal operation.
Failures that are caused entirely or in part by poor
maintenance, careless operation, or any other preventable
upset condition or preventable equipment breakdown shall
not be considered malfunctions.

“"Namepiate capacity’ means the maximum electrical
generating output (expressed in MWe) that a generafor can
sustain over a specified period of time when not restricted by
seasonal or other deratings, as listed in the NADB under the
data field "NAMECAP" if the generator is listed in the NADB
or as measured in accordance with the United States
Department of Energy standards if the generator is not listed
in the NADB.

"Mational allowance data base" or "NADB" means the data
base established by the administrator under § 402(4)(C} of
the federal Clean Air Act,

"Natural gas” means a naturally occurring fluid mixture of
hydrocarbons confaining litfle or no sulfur (e.g., methane,
ethane, or propane), produced in geological formations
heneath the Earth's surface, and maintaining a gaseous state
af standard atmospheric temperature and pressure conditions
under ordinary conditions.

"New source review program” means a program for the
preconstruction review and permitting of new stationary
sources or expansions to existing ones in accordance with 9
VAC 5-80-10, 8 VAC 5-80-20, or 9 VAC 5-80-30 promulgated
to implement the requirements of §§ 110 (al}{(2)(C), 165
(relating fo permits in prevention of significant deferioration
areas) and 173 (refating to permits in nonattainment areas} of
the federal Clean Air Act.

"New unit” means a unit that commences commercial
operation on or after November 15, 1990, including any such
unit that serves a generator with a nameplate capacify of 25
MWe or less or that is a simple combustion turbine.

"Nonrecourse project-financed” means when  being
financed by any debt, such debt is secured by the assels
financed and the revenues received by the facility being
financed including, but not limifed to, part or all of the
revenues received under one or more agreements for the
sale of the electric output from the facility, and which neither
an electric utility with a retail service territory, nor a public
utility as defined by § 201(e) of the Federal Power Act, as
amended, 16 USC § 824(e), if any of its facilities are financed
with general credit, is obligated to repay in whole or in part.
A commifment fo conifribute equity or the contrbution of
equity 1o a facility by an electric utilify shall not be considered
an obligation of such utility to repay the debt of a facility. The

existence of limited guarantees, commitments fo pay for cost
overruns, indemnily provisions, or other similar undertakings
or assurances by the facility's owners or other project
participants shall not disqualify a facility from being
“nonrecourse project-financed” as long as, at the time of the
financing for the facility, the borrower is obligated fo make
repayment of the term debt from revenues generated by the
facility, rather than from other sources of funds. Projects that
are 100% equity financed are also considered "nonrecourse
project-financed” for purposes of § 416(a)(2)(B) of the federal
Clean Air Act.

"Offset plan” means a plan pursuant fo 40 CFR Part 77 for
offseffing excess emissions of sulffur dioxide that have
occurred at an affected unit in any calendar year.

"Qil-fired" means the combustion of fuel oil for more than
10% of the average annual heat input during the previous
three calendar years or for more than 15% of the annual heat
input in any one of those calendar years, and any Ssolid,
liquid, or gasecus fuel, other than coal or any other
coal-derived fuel (except a coal-derived gaseous fuel with a
sulfur content no greater than natural gas), for the remaining
heat input, if any; provided that for purposes of the moniforing
exceptions of 40 CFR Part 75, the supplemental fuel used in
addition to fuel oil, if any, shall be limited fo gaseous fuels,
other than a coal-derived fuel.

"Operating permit” means a permit issued under this rule,
Rule 8-5 (8 VAC 5-80-50 et seq.), 40 CFR Part 72, or any
other regulation implementing Title V of the federal Clean Air
Act.

"Owner," with respect fo affected units, means any of the
following persons:

1. Any holder of any portion of the legal or equitable title
in an affected unit;

2. Any holder of a leasehold interest in an affected unit;

3. Any purchaser of power from an affected unit under a
fife-of-the-unit. firm power confractual arrangement.
However, unless expressly provided for in a leasehold
agreement, owner shall not include a passive lessor, or a
person who has an equitable inferest through such
lessor, whose rental payments are not based, either
directly or indirectly, upon the revenues or income from
the affected unit; or

4. With respect to any allowance tracking system
general account, any person identified in the submission
required by 40 CFR 73.31(c) that is subject fo the
binding agreement for the authonized account
representative to represent that person's ownership
interest with respect to allowances.

"Owner or operator” means any person who is an owner or
who operates, conirols, or supervises an affected unit or
affected source and shall include, but not be limited to, any
holding company, utility system, or plant manager of an
affected unit or affected source.

"Permit” (unless the confext suggests otherwise) means
any permit or group of permits covering a source subject to
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this rule that is issued, renewed, amended, or revised
pursuant fo this rule.

“Permit modification” means a revision to a permit issued
under this rule that meets the requirements of 2 VAC 5-80-
570 on minor permit modifications, 8 VAC 5-80-580 on group
processing of minor permit modifications, or 9 YAC 5-80-530
on significant modifications.

"Permit revision” means any permit modification that meels
the requirements of 9 VAC 5-80-570, 9 VAC 5-80-580, or 9
VAC 5-80-590 or any administrative permit amendment that
meets the requirements of 9 VAC 5-80-560.

"Permit revision for affe-!ad units” means a permit
modification, fast track maodification, adminisirative permit
amendment for affected unifs, or automalic permit
amendment, as provided in 9 VAC 5-80-600 through 9 VAC
5-80-630.

"Phase II" means the acid rain program period beginning
January 1, 2000, and continuing into the future thereafter.

“Potential electrical output capacity" means the MWe
capacity rating for the units which shall be equal to 33% of
the maximum design heat input capacity of the sfeam
generating unit, as calculated according fo Appendix D of 40
CFR Part 72.

"Potential to emit" means the maximum capacity of an
affected source to emit any air poilutant under its physical
and operational design. Any physical or operational limitation
on the capacity of a source to emit an air polfutant, including
air pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design if
the limitation is state and federally enforceable.

"Power distribution system” means the portion of an
electricity grid owned or operated by a utility that is dedicated
to delivering electric energy fo customers.

"Power purchase commitment” means a comumitment or
obligation of a utility to purchase eleciric power from a facifity
pursuant fo:

1. A power sales agreement;

2. A state regulatory authority order requiring a utility to
(i) enter info a power sales agreement with the facility; (i)
purchase from the facifity, or (iii) enter into arbifration
concerning the facility for the purpose of establishing
terms and conditions of the ulility's purchase of power;

3. A lefter of infent or simifar instrument committing to
purchase power (actual electrical output or generator
output capacity} from the source at a previously offered
or lower price and a power Sales agreement applicable
to the source executed within the time frame established
by the terms of the letter of intent but no later than
November 158, 1992, or, where the lefter of intent does
not specify a time frame, a power sales agreement
applicable to the source executed on or before
November 15, 1992; or

4. A utility competitive bid solicitation that has resulted in
the selection of the qualifying facility of independent
power producition facility as the winning bidder.

"‘Power sales agreement’ means a legally binding
agreement between a qualifying facility, independent power
production facility or firm associated with such facility and a
regulated electric utility that establishes the fterms and
conditions for the sale of power from the facility to the utility.

"Primary fue!" or ‘primary fuel supply" means the main fuel
lype (expressed in mmBtu} consumed by an affected unif for
the applicable calendar year.

"Propased permit” means the version of a permit that the
board proposes to issue and forwards to the administrator for
review in compliance with 9 VAC 5-80-690.

"Qualifying facility” means a ‘"gualifying small power
production facility” within the meaning of § 3(17)(C) of the
Federal Power Act or a “gualifying cogeneration facility”
within the meaning of § 3(18)(B) of the Federal Power Act,

"Qualifying power purchase commitment” means a power
purchase commitment in effect as of November 15, 1990,
without regard to changes to that commitment so long as:

1. The identity of the eleciric output purchaser, the
identity of the steam purchaser and the location of the
facility remain unchanged as of the date the facility
commences commercial operation; and

2. The terms and conditions of the power purchase
commitment are not changed in such a way as to allow
the costs of compliance with the acid rain program to be
shifted to the purchaser.

"Qualifying repowering technology” means:

1. Replacement of an existing coal-fired boiler with one
of the following clean coal technologies. atmoespheric or
pressurized  fluidized bed combustion, integrated
gasification combined cycle, magnetohydrodynamics,
direct and indirect coal-fired turbines, integrafed
gasification fuel cells, or as determined by the
administrator, in consultation with the Secrefary of
Energy, a dernvalive of one or more of these
technologies, and any other fechnology capable of
controlling multiple combustion emissions simuttaneousty
with improved boiler or generation efficiency and with
significantly greater waste reduction relative to the
performance of technology in widespread commercial
use as of November 15, 1990; or

2. Any oil- or gas-fired unit that has been awarded clean
coal technology demonstration funding as of January 1,
1991, by the Department of Energy.

"Receive” or "receipt of” means the date the administrator
or the board comes into possession of information or
correspondence (whether sent in wiiting or by authorized
elecfronic  transmission), as indicated in an official
corresponderice log, or by a nofation made on the information
or correspondence, by the administrator or the board in the
regtiar course of business.
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"Recordation,” "record,” or "recorded” means, with regard
to allowances, the transfer of allowances by the administrator
from one allowance tracking system account or subaccourif
to another. .

*Regulated air pollutant” means any of the following:
1. Nitrogen oxides or any volatile organic compound.

2. Any pollutant for which an ambient air quality
standard has been promulgated.

3. Any pollutant subject to any standard promulgated
under § 111 of the federal Clean Air Act.

4. Any Class | or Il substance subject to a standard
promulgated under or established by Tifle VI of the
federal Clean Air Act conceming stratospheric ozone
protection. ’

5. Any polflutant subject to a standard promulgated
under or other requirements established under § 112 of
the federal Clean Air Act conceming hazardous air
pollutants and any pollutant regulated under Subpart C
of 40 CFR Part 68.

6. Any poliutant subject fo a regulation adopted
pursuant to a specific requirement of the Code of Virginia
govermning a specific subject or category of sources.

"Renewal” means the process by ‘which a permit is
reissued at the end of its term.

"Responsible official" means one of the following.

1.  For a business entify, such as a corporation,
association or cooperative: '

a. The president secrefary, lreasurer, or vice-
president of the business entity in charge of a principal
business function, or any other person who performs
simitar policy- or decision-making functions for the
husiness entity, or

b. A duly authorized representative of such business
entity if the representative is responsible for the overall
operation of one or more manufacturing, production, or
operating facilities applying for or subject to a permit
and either:

(1) The faciliies employ more than 250 persons or
have gross annual sales or expendifures exceeding
325 miltion (in second quarter 1980 dollars); or

(2) The authority to sign documents has been
assigned or delegated to such representative in
accordance with procedures of the business entity
and the delegation of authorily is approved in
advance by the board, or

2. For a partnership or sole proprieforship:  a general
partner or the proprietor, respectively; or

3. For a municipality, state, federal, or ofher public
agency. either a principal executive officer or ranking
elected official. A principal executive officer of a federal
agency includes the chief executive officer having
responsibility for the overall operations of a principal

geographic unit of the agency (e.g., a regional

administrator of EPA); or
4. For affected sources:

a. The designated representative insofar as actions,
standards, requirements, or prohibitions under Tiffe 1V
of the federal Clean Air Act or the regulations
promulgated thereunder are concemed; and

b. The designated representative or any other person
specified in this definition for any other purposes under
this rule or 40 CFR Part 70.

*Schedule of compliance" means an enforceable sequence
of actions, measures, or operations designed to achieve or
maintain compliance, or correct noncompliance, with an
applicable requirement of the acid rain program, including
any applicable acid rain permit requirement.

"Secretary of Energy"” means the Secretary of the United
States Department of Energy or the secretary's duly
authorized representative.

"Sirmple combustion turbine” means a unit that is a rotary
engine driven by a gas under pressure that is created by the
combustion of any fuel. This term includes combined cycle
units without auxiliary firing. This term excludes combined
cycle units with auxiliary firing, unfess the unit did nof use the
auxiliary firing from 1985 through 1987 and does nof use
auxiliary firing at any time after November 15, 1990.

"Solid waste incinerator" means a source as defined in
§ 129(g)(1) of the federal Clean Air Act.

"Source” means any govemmental, insfitutional,
commercial, or industrial structure, instaliation, plant,
building, or facility that emits or has the pofential o emit any
regulated air polflutant under the federal Clean Air Act. For
pumoses of § 502(c) of the federal Clean Air Act, a "source,”
including a "source” with multiple units, shall be considered a
single “facility.”

"Stack” means a structure that includes one or more flues
and the housing for the flues.

"State enforceable” means all limitations and conditions
which are enforceable by the board, including those
requirements developed pursuant fo 9 VAC 5-20-710,
requirements within any applicable order or varance, and
any permit requirements established pursuant to 8 VAC 5-80-
10 et seq.

“State implemnentation plan" means the plan, including any
revision thereof which has been submitted by the
Commonwealth and approved in Subpart VV of 40 CFR Part
52 by the administrator under § 110 of the federal Clean Air
Act and which implements the relevant requirements of the
federal Clean Air Act.

"Submit” or "serve” means to send or transmit a document,
information, or correspondence to the person specified in
accordance with the applicable regulation:

1. In person;

2. By United States Postal Service cettified mail with the
official postmark or, if service is by the administrator or
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the board, by any other mail service by the United States
Postal Service; or

3. By other means with an equivalent time and date
mark used in the requfar course of business to indicate
the date of dispatch or fransmission and a record of
prompt delivery. Compliance with any “submission,”
"service,” or "mailing” deadline shall be defermined by
the date of dispatch, transmission, or mailing and not the
date of receipf.

"Ton" or "tonnage” means any "short fon" (ie., 2,000
pounds). For the purpose of defermining compliance with the
acid rain emissions fimitations and reduction requirements,
tofal tons for a year shall be calcufated as the sum of all
recorded hourly emissions (or the fonnage equivalent of the
recorded hourly emissions rates) in accordance with 40 CFR
Part 75, with any remaining fraction of a fon equal fo or
greater than 0.50 ton deemed to equal one fon and any
fraction of a ton less than 0.50 ton deemed not to equal any
fon.

"Total planned net cutput capacity” means the planned
generator oufput capacity, exciuding that portion of the
electrical power which is designed fo be used at the power
production facility, as specified under one or more qualifying
power purchase commitments or contemporaneous
documents as of November 15, 1990. "Tofal installed net
oulput capacity” shall be the generator oufput capacity,
excluding that portion of the electrical power actually used at
the power production facility, as installed.

"Unit" means a fossil fuel-fired combustion device.

"Unit account’ means an aflowance {fracking system
account, established by the administrator for an affected unit
pursuant to 40 CFR 73.31 (a) or (b).

“Utility” means any person that sells electricity.

"Utility competitive bid solicitation” means a public request
from a regulated utility for offers to the utility for meeting
future generating needs. A qualifving facility, independent
power production facility may be regarded as having been
"selected” in such solicitation if the ufilify has named the
facilify as a project with which the utility infends to negotiate a
power sales agreement.

"Utility regulatory authority”™ means an authority, board,
commission, or other entity (limited to the local, sfate, or
federal level, whenever so0 specified) responsible for
overseeing the business operations of utilities located within
its jurisdiction, including, but not limited to, utility rates and
charges fo customers.

"Utility unit” means a unit owned or operated by a utility:

1. That serves a generator that produces electricity for
safe, or

2. That during 1985, served a generator that produced
electricity for sale.

Notwithstanding subdivisions 1 and 2 of this definition, a
unit that was in operation during 1985, but did not serve a
generator that produced electricity for sale during 1985, and
did not commence commercial operation on or after

November 15, 1990, is not a utility unit for purposes of the
acid rain program.

Notwithstanding subdivisions 1 and 2 of this definition, a
unit that cogenerates steam and electricity is not a utility unit
for purposes of the acid rain program, unless the unit is
constructed for the purpose of supplying, or commences
construction affer November 15, 1990, and supplies, more
than one-third of its potential electrical output capacity and
maore than 25 MWe output fo any power distribution system
for sale.

9 VAC 5-80-380. Affected units.
A. Each of the following units shall be an affected unit:
1. A unit listed in Table 1 of 40 CFR 73.10(a}.

2. An existing unit that is identified in Table 2 or 3 of 40
CFR 73.10 and any other existing utility unit, except a
unit under subsection 8 of this section.

3. A ulility unit, except a unit under subsection B of this
section, that:

a. Is a new unif;

b.  Did not serve a generator with a nameplate
capacity greater than 25 MWe on November 15, 1990,
but serves such a generator after November 15, 1990.

c. Was a simple combustion turbine on November 15,
1990 but adds or uses auxiliary firing after November
15, 1990,

d  Was an exempt cogeneration facility under
subdivision B 4 of this section but during any three
calendar-year period affer November 15, 1990 sold, fo
a utility power distribution system, an annual average
of more than one-third of its potential electrical output
capacity and more than 219,000 MWe-hrs electric
output, on a gross basis;

e. Was an exempt qualifying facility under subdivision
B 5 of this secfion but, at any time after the later of
November 15 1890, or the dafte the facility
commences commercial operation, fails to meet the
definition of qualifying facility;

f. Was an exempt independent power production
facility under subdivision B 6 of this section but, at any
time affer the later of November 15, 1990 or the date
the facility commences commercial operation, fails to
meet the definition of independent power production
facility; or

g Was an exempt solid waste incinerator under
subdivision B 7 of this section but during any three
calendar-year period affer November 15, 19890
consumes 20% or more (on a Btu basis) fossil fuel,

B. The following types of units are not affected units
subject fo the requirements of the acid rain program:

1. A simple combustion turbine that commenced
operation before November 15, 1980.

2. Any unit that commenced commercial operation
before November 15, 1990 and that did not as of
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November 15, 1980, and does not currently, serve a

generaftor with a nameplate capacily of greater than 25
MWe,

3. Any umit that did not serve a generafor which
produced electricity for sale during 1885 or as of
November 15, 1990, and does not currently serve a
generator that produces electricity for sale.

4. A cogeneration facility which;

a. For a unit that commenced construction on or prior
to Movember 15 1980, was constructed for the
purpose of supplying equal to or less than one-third its
potential elecirical output capacity or equal fo or less
than 219,000 MWe-hrs actual eleciric oulput on an
annual basis to any utility power distribution system for
sale (on a gross basis). If the purpose of construction
is not known, it shall be presumed to be consistent
with the actual operation from 1985 through 1887.
However, if in any three-calendar-year period after
November 15, 1990, such unit sells to a utility power
distribution system an annual average of more than
one-third of its potential elecirical output capacity and
more than 219,000 MWe-hrs actual electric oulput (on
a gross basis), that unit shall be an affected unit,
subject to the requirements of the acid rain program;
or

b.  For units that commenced construction after
November 15, 1990, supplies equal to or less than
one-third its potential electrical output capacity or
equal to or less than 218,000 MWe-hrs actual electric
oufput on an annual basis to any utility power
distribution system for sale (on a gross basis).
However, if in any three-calendar-year period after
November 15, 1990, such unit sells to a ulility power
distribution system an. annual average of more than
one-third of its potential electrical output capacity and
more than 219,000 MWoe-hrs actual electric output (on
a gross basis), that unit shall be an affected unit,
subject to the requirements of the acid rain program.

5. A qualifying facility that:

a. Has, as of November 15, 1390, one or more
qualifying power purchase commitments to sell at least
15% of its total planned net output capacity; and

b. Consists of one or more units designated by the
owner or operator with fotal insfalled net oulput
capacity’ not exceeding 130% of the total planned net
output capacity. If the emissions rafes of the units are
not the same, the administrator may exercise
discretion to designate which units are exempt.

6. An independent power production facility that;

a. Has, as of November 15 1880, one or more
qualifying power purchase commitments to sell at least
15% of its total planned net output capacity; and

b. Consists of one or more units designated by the
owner or operator with total installed net output
capacity not exceeding 130% of its total planned net
output capacity. If the emissions rates of the uniis are

not the same, the administrafor may exercise
discretion to designate which units are exernpt.

7. A solid waste incinerator, if more than 80% {on a Btu
basis) of the annual fuel consumed at such incinerator is
other than fossil fuels. For a solid waste incinerator
which began operation before January 1, 1985, the
average annual fuel consumption of nonfossil fuels for
calendar years 1985 through 1987 must be greater than
80% for such an incinerator fo be exempt. For a solid
waste incinerator which began operation after January 1,
1985, the average annual fuel consumption of nonfossi
fuels for the first three years of operation must be greater
than 80% for such an incinerator to be exempt. If, during
any three-calendar-year perfod after November 15, 1990,
such incinerator consumes 20% or more (on a Btu basis)
fossif fuel, such incinerator shalf be an affected source
under the acid rain program.

8. A nonutility unit.

C. A certifying official of any unit may pelition the
administrator for a determination of applicability under 40
CFR 72.6(c). The administrator's defermination of
applicability shall be binding upon the board, unless the
petition is found to have contained significant errors or
omissions.

9 VAC 5-80-390. New units exemption.

A. This section applies to any new ulility unit that serves
one or more generators with tofal nameplate capacity of 25
Ve or less and bums only fuels with a sulfur content of
0.05% or less by weight, as determined in accordance with
subdivision D 1 of this section.

B. The designated representative, authorized in
accordance with Subpart B of 40 CFR Part 72, of a source
that includes a unit under subsection A of this section may
petition the hoard for a written exemption, or to renew a
written exemption, for the unit from the requirements of the
acid rain program as described in subdivision C 1 of this
section. The petition shall be submitted on a form approved
by the board which includes the following elements:

1. ldentification of the unit.

2. The nameplate capacity of each generator served by
the unit.

3. A list of alf fuels currently burned by the unit and their
percentage sulfur content by weighl, determined in
accordance with subsection A of this section.

4. Alist of all fuels that are expected fo be bumed by the
unit and their sulfur content by weight.

5. The special provisions in subsection D of this sectfion.

C. The board shall issue, for any unit meeling the
requirements of subsections A and B of this section, a written
exemption from the requirements of the acid rain program
except for the requirements specified in this section, 40 CFR
72.2 through 72.7, and 40 CFR 72.10 through 72.13 (general
provisions); provided that no unit shall be exempted unless
the designated representative of the unit surrenders, and the
administrator deducts from the unit's allowances fracking
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system accounit, allowances pursuant to 40 CFR 72.7(c)(1)(i}
and (d)(1) (new units exemption).

1. The exemption shall take effect on January 1 of the
year immediately following the date on which the written
exemption is issued as a final agency action subject fo
judicial review, in accordance with subdivision 2 of this
subsection, provided that the owners and operafors, and,
fo the extent applicable, the designated representative,
shall comply with the requirermnents of the acid rain
program concerning all years for which the unit was not
exempied, even if such requirements arise, or must be
complied with, after the exempiion takes effect. The
exemption shall not be a defense against any violation of
such requirernents of the acid rain program whether the
viofation occurs bhefore or after the exemption takes
effect,

2. In considering and issuing or denying a written
exemption under this subsection, the board shall apply
the permitting procedures in 9 VAC 5-80-570 C by:

a. Treating the petition as an acid rain permit
application under such provisions;

b. lssuing or denying a draft written exemption that is
treated as the issuance or denial of a draft permit
under such provisions; and

c. lIssuing or denying a proposed writfen exemption
that is treated as the issuance or denial of a proposed
permit under such provisions, provided that no
provision under 8 VAC 5-80-510 C conceming the
content, effective date, or term of an acid rain permit
shall apply fo the writfen exempltion or proposed
written exemption under this section.

3. A written exemption issued under this section shall
have a term of five years from its effective date, except
as provided in subdivision D 3 of this section.

D. The following provisions apply to units exempted under
this section:

1. The owners and operafors of each unif exempted
under this section shall determine the suffur content by
weright of its fuel as follows:

a. For petroleum or petrofeum products that the unit
burns starting on the first day on which the exempftion
takes effect until the exemption terminates, a sample
of each delivery of such fuel shall be tested using
American Sociely for Testing and Materials (ASTM)
methods ASTM D4057-88 and ASTM D129-91, ASTM
D2622-92, or ASTM D4294-90 (see § VAC 5-20-21).

b. For natural gas that the unit bums starfing on the
first day on which the exemption takes effect until the
exemption ferminates, the sulfur content shall be
assumed fo be 0.05% or less by weight.

¢. For gasecus fuel (other than natural gas) that the
unit bums starting on the first day on which the
exemption fakes effect until the exemption terminates,
a sample of each delivery of such fuel shall be fested
using ASTM methods ASTM D1072-80 and ASTM
D1265-92 (see 9 VAC 5-20-21); provided that if the

gaseous fuel is delivered by pipeline fo the unit, a
sample of the fuel shall be tested, af least once every
quatrter in which the unit operates during any year for
which- the exemption is in effect, using ASTM method
ASTM D1072-90 (see 8§ VAC 5-20-21).

2. The owners and operators of each unit exempted
under this section shall retain at the source that inciudes
the unit, the records of the results of the tests performed
under subdivisions 1 a and 1 ¢ of this section and a copy
of the purchase agreements for the fuel under
stuibdivision 1 of this subsection, stfating the sulfur content
of such fuel. Such records and documents shall be
retained for five years from the date they are created.

3. On the earfier of the date the wrtten exempfion
expires, the date a unit exempfed under this sectfion
burns any fuel with a sulfur confent in excess of 0.05%
by weight (as determined in accordance with subdivision
1 of this subsection), or 24 months prior to the date the
unit first serves one or more generators with fofal
nameplate capacity in excess of 25 MWe, the unit shall
no longer be exempted under this section and shall be
subject fo all requirements of the acid rain program,
except that:

a. Notwithstanding 8@ VAC 5-80-430 C, the designated
representative of the source that includes the unif shalf
submit a complete acid rain permit application on the
fater of January 1, 1998, or the date the unit is no
longer exempted under this section.

b. For purposes of applying monitoring requirernents
under 40 CFR Part 75, the unit shall be treated as a
new unif that cornmenced commercial operation on the
date the unif no longer meets the requirements of
subsection A of this section.

9 VAC 5-80-400. Retired units exemption.

A. This section applies fto any affected unit that is retired
prior to the issuance, including renewal, of an acid rain permit
for the unit as a final permit,

B. The designated representative, authorized in
accordance with Subpart B of 40 CFR Part 72, of a source
that includes a unif under subsection A of this section may
petition the board for a writfen exemption, or to renew a
written exemption, for the unit from cerfain requirements of
the acid rain program.

1. A pstition under this section shall be submitted on or
before:

a. The deadfine for submitting an acid rain permit
application for Phase Hl; or

b. If the unit has a Phase Il acid rain permit, the
deadline for reapplying for such permit.

2. The petition under this section shall be submitted on
a form approved by the board which includes the
following elements:

a. Identification of the unit;
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b. The applicable deadline under subdivision 1 of this
subsection;

¢. The actual or expected date of retirement of the
unit;

d. The following staternent: "l certify that this unit is'
or ‘will be," as applicable, permanenily retired on the
date specified in this petition and will not emit any
suifur dioxide or nitrogen oxides after such date;

e. A description of any actions that have been or will
be taken and provide the basis for the certification in
subdivision 2 d of this subsection, and

f.  The special provisions in subsection D of this
section.

C. The board shall issue, for any unit meeting the
requirements of subsections A and B of this section, a written
exemption from the requirements of this rule and 40 CFR
Part 72 except for the requirements specified in this section
and 40 CFR 72.1 through 72.6, 40 CFR 72.8, and 40 CFR
72.10 through 72.13.

1. The exemption shall take effect on January 1 of the
year following the date on which the written exemption is
issued as a final agency action subject to judicial review,
in accordance with subdivision 2 of this subsection;
provided that the owners and operators, and, fo the
extent applicable, the designated representative, shali
comply with the requirements of this rule and 40 CFR
Part 72 conceming all years for which the unif was not
exempted, even if such requirements arise or must be
complied with after the exemption fakes effect. The
exemption shall nof be a defense against any violafion of
such requirements of the acid rain program whether the
violation occurs before or affer the exemption takes
effect

2. In considering and issuing or denying a written
exemption under subdivision 1 of this subsection, the
board shall apply the procedures in § VAC 5-80-510 C
by:

a. Treating the petition as an acid rain permit
application under such provisions;

b. lIssuing or denying a draft wriften exemption that is
treated as the issuance or denial of a draft permit
under such provisions; and

c. Issuing or denying a proposed written exemption
that is treated as a proposed permit under such
provisions, provided that no provision under 8 VAC 5-
80-510 C conceming the content, effective date, or
term of an acid rain permit shall apply to the written
exempfion or proposed writfen exemption under this
section.

3. A written exemption issued under this section shall
have a term of five years, except as provided in
subdivision D 3 of this section.

D. The following provisions apply fo units exempted under
this section:

1. A unit exempted under this section shall not emit any
sulfur dioxide and nitrogen dioxide stariing on the date it
is exempted.

2. The owners and operalors of a unit exempfted under
this section shall comply with monitoring requirements in
accordance with 40 CFR Part 75 and shall be allocated
allowances in accordance with 40 CFR Part 73.

3. A unit exempted under this section shall not resume
operation unless the designated representative of the
source that includes the unit submits an acid rain permit
application for the unit not less than 24 months prior to
the later of January 1, 2000, or the date the unit is to
resume operation. On the earlier of the dafe the written
exemption expires or the date an acid rain permit
application is submitted or is required to be submitted
under this paragraph, the unit shall no longer bhe
exempted under this section and shall be subject to all
requirements of this rule and 40 CFR Part 72.

9 VAC 5-80-410. General.

A. No permit may be issued pursuant fo this rule untif the
rule has been approved by the administrator, whether full,
interim, partial or otherwise.

B. If requested in the application for a permit or permit
renewal submitted pursuant to this rule, the board may
combine the requirements of and the permit for a source
subject to @ VAC 5-80-40 with the requirements of and the
permit for a source subject fo this rule provided the
application contains the necessary information required for a
permit under 9 VAC 5-80-40.

C. For the purpose of this rule, the phrase ‘“these
regulations” means the entire Regulations for the Control and
Abatement of Air Pollution (9 VAC 5-10-10 et seq. through 8
VAC 5-80-10 et seq.). For purposes of applicable federal
requirements, the phrase “these regulations” means only
those provisions of @ VAC 5-10-10 et seq. through 9 VAC 5-
80-10 et seq. that have been approved by EPA as part of the
State Implementation Plan or ofherwise have been approved
by or found to be acceptable by EPA for the purpose of
implementing requirements of the federal Clean Air Act. For
the purpose of this rule, terms and conditions refating to
applicable federal requirements shall be derived only from
provisions of 8 VAC 5-10-10 et seq. through 9 VAC 5-80-10
et seq. that qualify as applicable federal requirements.

9 VAC 5-80-420. Standard requirements.

A. The following requirements apply fo affected sources
and affected units subject to this rufe:

1. The designated representative of each affected
source and each affected unit at the source shall:

a. Submit a complete acid rain permit application
under this rule in accordance with the deadlines
specified in 9 VAC 5-80-430 C; and

b.  Submit in a timely manner any supplemental
information that the board determines is necessary in
order to review an acid rain permit application and
issue or deny an acid rain permit.
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2. The owners and operafors of each affected source
and each affected unit at the source shall:

a. Operate the unit in compliance with a complete
acid rain permit application or a superseding acid rain
permit issued by the board, and

b. Have an acid rain permit.

B. The following monitoring requirerments apply to affected

sources and affected units subject fo this rule:

1.  The owners and operafors and, fo the extent
applicable, designated representalive of each affected
source and each affected unif at the source shall comply
with the monitoring requirements as provided in 40 CFR
Part 75 and § 407 of the federal Clean Air Act.

2. The emissions measurements recorded and reported
in accordance with 40 CFR Part 75 and § 407 of the
federal Clean Air Act shall be used to delermine
compliance by the unit with the acid rain emissions
limitations and emissions reduction requirements for
sulfur dioxide and nifrogen oxides under the acid rain
program.

3. The requirements of 40 CFR Parts 75 and 76 shall
not affect the responsibility of the owners and operators
to monitor emissions of other pollutants or other
emissions characteristics at the unit under other
applicable requirements of the federal Clean Air Act and
other provisions of the operating permit for the source.

C. The following requirements regarding sulfur dioxide
limitations and allowances apply fo affecled sources and
affected units subject to this rule:

1. The owners and operators of each source and each
affected unit at the source shall

a. Hold allowances, as of the allowance transfer
deadiing, in the unit's compliance subaccouni affer
deductions under 40 CFR 73.34(c} not less than the
fotal annual emissions of suffur dicxide for the
previous calendar year from the unit; and

b. Comply with the applicable acid rain emissions
fimitation for suifur dioxide.

2. Each ton of sulfur dioxide emitted in excess of the
acid rain emissions limitations for sulfur dioxide shafl
constitufe a separate viclation of the federal Clean Air
Act.

3. An affected unit shall be subject fo the requirements
under subdivision 1 of this subsection as follows:

a. Starting January 1, 2000, an affected unit under 9
VAC 5-80-380 A 2; or

b. Starling on the later of January 1, 2000, or the
deadiine for monitor certification under 40 CFR Parf
75, an affected unit under @ VAC 5-80-380 A 3.

4. Allowances shall be held in, deducted from, or
transferred among allowance tracking system accounts
in accordance with the acid rain program.

5. An aliowance shall not be deducted, in order fo
comply with the requirements under subdivision 1 a of
this subsection, prior fo the calendar year for which the
allowance was allocated.

6. An alfowance allocated by the administrator under the
acid rain program is a limited authorization to emit suffur
dioxide in accordance with the acid rain program. No
pravision of the acid rain program, the acid rain permit
application, the acid rain permif, or the written exemption
under 8 VAC 5-80-3%0 and 9 VAC 5-80-400 and ro
provision of law shall be consfrued to limit the authority
of the United Stafes fo terminate or limit such
authorization,

7. An allowance allocated by the administrator under the
acid rain program does not constitute a property right.

D. The owners and operafors of the source and each

affected unit at the source shall comply with the applicable
acid rain emissions limitation for nitrogen oxides.

E. The following excess emissions requirements apply fo

affected sources and affected units subject to this rule:

1. The designated representative of an affected unit that
has excess emissions in any calendar year shall submit
a proposed offset plan to the administrator, as required
under 40 CFR Part 77, and to the board.

2. The owners and operators of an affecfed unit that has
excess emissions in any calendar year shall:

a. Pay to the administrator without demand the
penalty required, and pay fo the administrator upon
demand the interest an thaf penalty, as required by 40
CFR Part 77, and

b. Comply with the terms of an approved offset plan
as required by 40 CFR Part 77.

F. The following recordkeeping and reporiing requirements

apply fo affected sources and affected units subject to this
rule:

1. Unless otherwise provided, the owners and operafors
of the source and each affected unit at the source shall
keep on site at the source each of the following
documents for a pericd of five years from the date the
document is created. This period may be extended for
cause, af any time prior to the end of five years, in writing
by the administrator or board.

a. The cerlificate of representation for the designated
representative for the scurce and each affected unit at
the source and all documenis that demonstrate the
truth of the sfatements in the certificate of
representation In accordance with 40 CFR 7224,
provided that the certificate and documents shali be
refained on site at the source beyond such five-year
period untit such documents are superseded because
of the submission of a new certificate of representation
changing the designated representative.

b. All emissions monitoring information in accordance
with 40 CFR Part 75.
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c. Copies of all reports, compliance certifications, and
other submissions and all records made or required
under the acid rain program.

d. Copies of all documents used to complete an acid
rain permit application and any other submission
under the acid rain program or lo demonstrate
compliance with the requirements of the acid rain
program.

2. The designated representative of an affected source
and each affecfed unit at the source shall submit the
reports and compliance certifications required under the
acid rain program, including those under 8 VAC 5-80-470
and 8 VAC 5-80-490 P and 40 CFR Fart 75.

G. The following requirements conceming liability apply to
affected sources and affected units subject to this rufe:

1. Any person who knowingly violates any requirement
or prohibition of the acid rain program, a complete acid
rain permit application, an acid rain permit, or a wiiften
exemption under 9 YAC 5-80-390 or 9 VAC 5-80-400,
including any requirement for the payment of any penalty
owed fo fhe United States, shall be subject fo
enforcement by the administrator pursuant to § 113(c) of
the federal Clean Air Act and by the board pursuant fo
§§ 10.1-1316 and 10.1-1320 of the Code of Virginia.

2. Any person who knowingly makes a false, material
statement in any record, submission, or reporf under the
acid rain program shall be subject to criminal
enforcement by the administrator pursuant to § 113(c} of
the federal Clean Air Act and 18 USC § 1001 and by the
board pursuant to §§ 10.1-1316 and 10.1-1320 of the
Code of Virginia.

3. No permit revision shall excuse any violation of the
requirements of the acid rain program that occurs prior to
the date that the revision takes effect.

4. Fach affected source and each affected unit shall
meet the requirements of the acid rain program.

5. Any provision of the acid rain program that applies fo
an affected source including a provision applicable to the
designated representative of an affected source shall
also apply to the owners and operators of such source
and of the affected units at the source.

6. Any provision of the acid rain program that applies to
an affected unit including a provision applicable to the
designated representative of an affected unit shall also
apply fo the owners and operators of such unit. Except
as provided under 9 VAC 5-80-460 Phase Il repowering
extension plans, 40 CFR Part 76, and except with regard
to the requirements applicable fo units with a common
stack under 40 CFR Part 75 including 40 CFR 75.18,
75,17, and 75.18, the owners and operators and the
designated representative of one affected unit shall not
be liable for any violation by any other affected unit of
which they are not owners or operators or the designated
representative and that is located af a source of which
they are nof owners or operators or the designated
representative.

7. Each violation of a provision of the acid rain program
regulations by an affected source or affected unit, or by
an owner or operator or designated representative of
such source or unit, shall be a separate violation of the
federal Clean Air Act.

H. No provision of the acid rain program, an acid rain
permit application, an acid rain permit, or a written exemption
under 9 VAC 5-80-390 or 8 VAC 5-80-400 shall be construed
as:

1. Except as expressly provided in Title 1V of the federal
Clean Air Act, exempting or excluding the owners and
operators and, to the extent applicable, the designated
representative of an affected source ar affected unit from
compliance with any other provision of the federal Clean
Air Act including the provisions of Title [ of the federal
Clean Air Act relating {c applicable National Ambient Air
Quality Standards or State Implementation Plans,

2. Limiting the number of allowances a unit can hoid,
provided that the number of allowances held by the unit
shall not affect the source's obligation fo comply with any
other provisions of the federal Clean Air Act,

3. Requiring a change of any kind in any stafe law
regulating electric ufility rates and charges, affecting any
state law regarding such state regulation, or limiting such
state regulation, including any prudence review
requirements under such state law;

4. Modifying the Federal Power Act or alfecting the
authority of the Federal Energy Regulatory Commission
under the Federal Power Act: or

5, Interfering with or impairing any program for
competitive bidding for power supply in a state in which
such program is established.

9 VAC 5-80-430. Applications.

A. A single application is required identifying each
emission unit subject fo this rule. The application shall be
submitted according to the requirements of this section, 9
VAC 5-80-440 and procedures approved by the board.
Where several emissions units are included in one affected
source, a single application covering afl units in the source
shall be submitted. A separate application is required for
each affected source subject to this rule.

B. For each source subject to this rule, the responsible
official shall submit a timely and complete permit application
in accordance with subsections C and D of this section.

0 The following requirements conceming timely
applications apply to affected sources and affected units
subject to this rufe:

1. No owner or operafor of any affected source shall
operate the source or affected unit without a permit that
states its acid rain program requirements. '

2. The designated representative of any affected source
shall submit a complete acid rain permit application by
the following applicable deadlines:
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a. For any affected source with an existing unit
described under 8 VAC 5-80-380 A 2, the designhated
representative shall submit a complete acid rain permit
application governing such unit to the board as
follows:

{1) For sulfur dioxide, on or before January 1, 1996;
and

(2) For nitrogen oxides, on or before January 1,
1998.

b. For any affected source with a new unif described
under 9 VAC 5-80-380 A 3 a (he designaled
representative shall submit a complete acid rain permit
application goveming such unit to the board at least 24
months before the later of January 1, 2000, or the date
on which the unit commences operation.

c. For any affected source with a unit described under
9 VAC 5-80-380 A 3 b, the designated representative
shalf submit a complete acid rain permit application
governing such unit to the board at least 24 months
before the later of January 1, 2000, or the date on
which the unit begins fo serve a generafor with a
nameplate capacify greater than 25 MWe.

d. For any affected source with a unit described under
9 VAC 5-80-380 A 3 ¢, the designated representative
shall submit a complete acid rain permit application
governing such unit to the board at least 24 months
before the later of January 1, 2000, or the date on
which the auxiliary firing commences operation.

e. For any affected source with a unit described under
9 VAC 5-80-380 A 3 d, the designated representative
shall submit a complete acid rain permit application
governing such unit to the board before the later of
January 1, 1998, or March 1 of the year following the
three-calendar-year period in which the unit sold fo a
utility power distribution system an annual average of
more than one-third of its potential electrical output
capacity and more than 219,000 MWe-hrs actual
electric oulput {on a gross basis).

f. For any affected source with a unit described under
9 VAC 5-80-380 A 3 e, the designated representative
shall submit a complete acid rain permit application
goveming such unit to the board before the later of
January 1, 1998, or March 1 of the year following the
calendar year in which the facility fails to meet the
definition of qualifying facility.

g. Forany affected source with a unit described under
9 VAC 5-80-380 A 3 I, the designated representative
shall submit a complete acid rain permit application
govermning such unit to the board before the later of
January 1, 1998, or March 1 of the year following the
calendar year in which the facility fails to meet the
definition of an independent power production facility.

h. For any affected source with a unif described under
9 VAC 5-80-380 A 3 g, the designated representiative
shall submit a complefe acid rain permit application
governing such unit to the board before the later of
January 1, 1998, or March 1 of the vear following the

three-calendar-year period in which the incinerator
consumed 20% or more fossil fuel (on a Btu basis).

3. The responsibie official for an affected source
applying for a permit under this rule for the first time shall
submit a complete application pertaining ta all applicable
requirements other than the acid rain program
requirements on a schedule fo be determined by the
department but no later than 12 months following the
effective date of approval of Rule 8-5 (9 VAC 5-80-50 et
seq.) by the administrator.

4. The owner of a source subject to the requirements of
§ 112(gl{2) (construction, reconstruction or modification
of sources of hazardous air pollutants) of the federal
Clean Air Act or fo the provisions of 9 VAC 5-80-10, 9
VAC 5-80-20, or & VAC 5-80-30 shall file a complete
application to obtain the permnit or permil revision within
12 months after commencing operation. Vhere an
existing permit issued under this rule would prohibit such
construction or change in operation, the owner shall
obtain a permit revision before commencing operalion.
The owner of a source may file a complete appiication to
obtain the permit or permit revision under this rule on the
same date the permit application is submifted under the
requirements of § 112(gl(2) of the federal Clean Air Act
or under 9 VAC 5-80-10, 9 VAC 5-80-20, or 9 VAC 5-80-
30.

5. For purposes of permit renewal, the owner shall
submit an application af least six months but no earlier
than 18 months prior to the date of permit expiration.

D. The following requirements concerning the

completeness of the permit application apply to affected
sources and affected units subject to this rule:

1. To be determined complefe, an application shall
contain all information required pursuant to 9 VAC 5-80-
440

2. Applications for permilt revision or for permit
reopening shall supply information required under 9 VAC
5-80-440 only if the information is related fo the
proposed change.

3. Within 60 days of receipt of the application, the board
shall notify the applicant in writing - either that the
application is or is not complete. If the applicafion is
determined not to be complete, the board shall provide
{i) a list of the deficiencies in the notice and (i) a
detfermination as to whether the application contains
sufficient information fo begin a review of the application.

4. If the hoard deoes not notify the applicant in wrilting
within 60 days of receipt of the application, the
application shall be deemed to be complefe.

5. For minor permit modifications under 9 VAC 5-80-
570, a completeness determination shall not be required.

6. If, while processing an application that has been
defermined to bhe complete, the board finds that
additional information is necessary to evaluate or take
final action on that application, it may request such
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.information in writing and set a reasonable deadline for a
response. '

7. The submittal of a complete application shall not
affect the requiremeni thal any source have a
preconstruction permit under § VAC 5-80-10, § VAC 5-
80-20, or § VAC 5-80-30.

8. Upon notification by the hoard that the application is
complete or after 60 days following receipt of the

- application by the board, the applicant shall submit three
additional copies of the complete application to the
board

9.. The hoard shaﬂ submit a written netice of application
completeness to the administrator within 10 working
days following a determination by the board that the acid
rairi permit application is complete.

E. Any applicant who fails to submit any relevant facis or
who has submitted incorrect information in a permit
appfication shall, upon becoming aware of such failure or
incorrect submittal, promptly submit such supplementary
facts or corrected information. An applicant shall provide
additional information as necessary fo address any
requirements that become applicable to the source affer the
date a complete application was filed but prior to release of a
draft permit.

F. The following requirements concemning the application
shield apply fo affected sources and affected units subject to
this rule:

1. If an applicant  submits a timely and complete
application for an inifial permit or renewal under this
section, the failure of the source fo have a permif or the
operation of the source without a permit shall not be a
violation of this rule until the board takes final action on
the application under 8 VAC 5-80-510.

2. No source shall operate afler the time that it is
required fo submit a fimely and complete application
under subsections C and D of this section for a renewal
permit, except in compliance with a permit issued under
this rule.

3. If the. source applies for a minor permit modification
and wanis .to make the change proposed under the
pravisions of either 9 VAC 5-80-570 F or 9 VAC 5-80-
580 E, the failure of the source to have a permit
modification or the operation of the source without a
permit modification shall not be a violation of this rule
until the board takes final action on the application under
9 VAC 5-80-510.

4. If the source notifies the board that it wants fo make
an operational flexibility permit change under 9 VAC 5-
80-680 B, the failure of the source fo have a permit
modification or operation of the source without a permit
modification for the permit change shall not be a violation
of this rule unless the board notifies the source thal the
change is not a permit change as spec;fred in 8 VAC 5-
80-680 8 1 a.

5. If an applicant submits a timely and complete
application under this section for a permit renewal but

the board fails to issue or deny the renewal permit before
the end of the term of the previous permil, {i) the
previous permit shafl not expire untfi the renewal permit
has been issued or denied and (i) all the ferms and
conditions of the previous permit, including any permit
shield granted pursuant fo 9 VAC 5-80-500, shall remain
in effect from the date the application is determined fo be
complete until the renewal permit is issued or denigd.

" 8. The protection under subdivisions 1 and 5 (if) of this
subsection shall cease to apply if, subsequent to the
complefensss determination made pursuant to
subsection D of this section, the applicant fails to submit
by the deadline specified in wiiting by the board any
additional informafion identified as being needed fo
process the application.

7. Permit application shield and binding effect of acid
rain permit application for the affecied source.

a. Once a designated representative submits a timely
and complete acid rain permit application, the owners
and operators of the affected source and the affected
units covered by the permit application shall be
deemed in compliance with the requirement to have an
acid rain permit under 8 VAC 5-80-420 A 2 and
subsection C of this section,

b. The protection provided under subdivision 7 a of
this subsection shall cease io apply if, subsequent to
the completeness determinafion made pursuant fo
subsection D of this section, the designated
representative fails fo submit by the deadline specified
in writing by the board any supplemental information
identified as being needed to process the application.

c. Prior to the earlier of the date on which an acid rain
permit is issued subject to adminisirative appeal under
40 CFR Part 78 or is issued as a final permit an
affected unit govemed by and operated in accordance
with the terms and requirements of a timely and
complete acid rain permit application shall be deemed
to be operating in compliance with the acid rain
program.

d. A complete acid rain penmit application shall be
binding on the owners and operators and the
designated representative of the affected source and
the affected units covered by the permif application
and shall be enforceable as an acid rain permit from
the date of submission of the permit application uniil
the issuance or denial of such permil as a final agency
action subject fo judicial review.

G. The responsibilities of the designated representative
shall be as follows:

1. The designated representative shall submit a
certificate  of representation, and any superseding
cettificate  of representation, fo the adminisirator in
accordance witth Subpart B of 40 CFR Part 72 and,
concurrently, shall submit a copy fo the board.

2. Each submission under the acid rain program shall be
submitted, signed, and certified by the designated
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representative for aif sources oh behalf of which the
submission is made.

3. In each submissicn under the acid rain program, the
designated repressniative shall centify, by his signature:

a. The folfowing statement, which shall be included
verbatim in such submission: " am authorized to
make this submission on behalf of the owners and
operators of the affected source or affected units for
which the submission is made.”

b, The following statement, which shall be included
verbatim in such submission: " cerify under penally
of law that | have personally examined, and am
familiar with, the statements and information submitted
in this docurnent and all its attachments, Based on my
inquiry of theose individuals with primary responsibility
for obtaining the information, | certify that the
statemenis and information are fo the best of my
knowledge and belief frue, accurate, and complete. |
am aware that there are significant penalfies for
subrnitting false statements and information or omitting
required siatements and information, including the
possibility of fine or imprisonment.”

4. The board shalf aceept or act on a submission made
on behalf of cwiers or operators of an affecled source
and an affected unit only if the submission has been
made, signed,  and certified in  accordance with
subdivisions 2 and 3 of this subsection.

5. The designaied representative of a source shall serve
notice on each owner and operator of the source and of
an affected unit at the source!

a. By the date of submissfon of any acid rain program
submissions by the designated representative;

b. Within 10 business days of receipf of a
determination of any wiritlen determination by the
administrator or the board; and

c.  Frovided that the subimission or determination
covers the saurce or the unif.

6. The designated representative of a source shalf
provide each owner and operator of an affected unit at
the source a copy of any submission or defermination
under subdivision 5 of this subsection, unless the owner
or operator expressly waives the right fo receive such a

copy.

H. Except as provided inn 40 CFR 72.23, no objection or
other communication submifted fo the administrator or the
board concerriing the authorization, or any submission, action
or Inaction, of the designafed representative shall affect any
submission, action, or inaction of the designated
reprasenitalive, or the finality of any decision by the board,
under the acid rain program.  In the event of such
communication, the board Is nol reguired to stay any
submission or the effect of any action or inaction under the
acid rain program. The board shall not adjudicate any private
legal dispute concemning the authonzalion or any submission,
action, or inaction of any designalted representative, including

private legal disputes conceming the proceeds of allowance
transfers.

1. The respensibilities of the responsible official shall be as
follows:

1. Any application form, report, compliance certification,
or other document required to be submitted fo the board
under this rule that concems applicable requirements
other than the acid rain program requirements may be
signed by a responsible official other fthan the designated
representalive.

2. Any responsible official signing a document required
to be submitted to the board under this rule shall make
the following cerfification:

* certify under penally of law that this document and
all attachments were prepared under my direction or
supervision in accordance with a system designed fo
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my
inquiry of the person or persons who manage the
system, or those persons directly responsible for
gathering and evaluating the information, the
information submitted is, to the best of my knowledge
and belief, true, accurate, and complete. | am aware
that there are significant penalties for submitting false
information, including the possibility of fine and
imprisonment for knowing violations.” S

9 VAC 5-80-440. Application information required.
A. The board shall fumish application forms to applicants.

B. Each application for a permit shall inciude, but nof be
limited to, the information listed in subsections G through K of
this section.

C. ldenfifying information as follows shall be included:

1. Company name and address (or plant name and
address if different from the company name), owners
name and agent, and telephone number and names of
plant site manager or contact or both.

2. A description of the source's processes and products
(by Standard Industrial Classification Code) including
any associated with each alternate scenario identified by
the source.

3. ldentification of each affected unit af the source for
which the permit application is submitted.

4. If the unit is a new unit, the date that the unit has
commenced or will commence operation and the
deadline for monitor certification.

D.  Emissions related information as follows shall be
included:

1. All emissions of'poﬂutants for which the source is
major and all emissions of requlated air pollutants.

a. A permit application shall describe all emissions of
regulated air pollutants emitted from any emissions -
unit with the following exceptions. :
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{1} Any 'emissions unit’ exempted from the
requirements of this subsection bhecause the
emissions level or size of the unit is deemed to he
insignificant under 9 VAC 5-80-720 B or C shall be
listed in the permit application and identified as an
insignificant activity.  This requirement shall not
apply to emissions units listed in 9 VAC 5-80-720 A.

(2) Regardless of the emissions units designated in
9 VAC 5-80-720 A or C or the emissions levels listed
in @ VAC 5-80-720 B, the emissions from any
emissions unit shall be included in the permit
application if the omission of those emissions units
from the application would interfere with the
determination or imposition of any applicable
requirement or the calculation of permit fees.

b. Emissions shall be calculated as required in the
permit application form or instructions.

c. Fugitive emissions shall be included in the permit
application to the extent that the emissions are
quantifiable..

2. Additional information related to the emissions of air
pollutants sufficient for the board to verify which
requirements are applicable to .the source, and other

_ information necessary to determine and collect any
pemit fees owed under Rufe 8-6 (9 VAC 5-80-310 et
seq.). lIdentification and descripfion of all points of
emissions described in subdivision 1 of this subsection in
sufficient detail to establish the basis for fees and

~applicability of requirements of these requlations and the
federal Clean Air Act. '

3. Emissions rates in tons per year and in such ferms as
are necessary to establish compliance consistent with
the applicable standard reference fest method.

4. Information needed fo defermine or regulafe
emissions as follows: . fuels, fuel use, raw materials,
production rates, loading rates, and operating schedules.

5. [Identification and description of air poflution confrol
equipment and compliance moniforing devices or
activities.

6. Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all
regulated air pollutants at the source.

7. Other information required by any applicable
requirement (including information related to stack height
fimitations required u{nder 9 VAC 5-40-20 | or 9 VAC 5-
50-20 H).

8. Calculations on which the information in subdivisions
1 through 7 of this subsection is based. Any calculations
shall include sufficient detail to permit assessment of the
validity of such calculations.

E. Air pallution control requirement information as follows
shall be included:

1. Citation and description of all applicable
requirements.

2. Description of or referance to any applicable fest
method for defermining compliance with each applicable
requrrement

F.  Additionaf mformatron that may be necessary fo
implement and enforce other requirements of these
reguiations and the federal Clean Air Act or to defermine the
applicability of such requirements.

G. An explanation of any proposed exemptions from
otherwise applicable requ.vrements

H. Additional information as determmed fo be necessary
by the board fo define, altemnative operafing scenarios
identified by the source pursuant to 9 VAC 5-80-480 J or fo
define permit terms and conditions implementing operational
flexibility under 9 VAC 5-80-680.

I Compfiance plan information as follows shall be
included:

1. A description of the compliance status of the source
with respect to all applicable requirements.

2. A description as follows:

a. For applicable requirements with which the source
is in compliance, a staftement that the source will
continue to comply with such requirements.

b. . For applicéble requirements that will become
effective during the permit ferm, a statement that fhe
source will meet such requirements on a timely basis.

¢. For applicable requirements for which the source is
not in compliance at the fime of permit issuance, a
narrative description of how the source will achieve
compliance with such requirements.

3. A complete acid rain compliance plan for each
affected unit in accordance with 9 VAC 5-80-450.

4. A compliance schedule as follows:

a. For applicable requiremenis with which the source
is In compliance, a statement thal the source will
continue to comply with such requirements.

b, For applicable requirements that will become
effective during the permit term, a statement that the
source will meet such requirements on a timely basis.
A statement that the source will meet in a timely
manner applicable requirements that become effective
during the permit ferrm shall salisfy this provision,
unless a more detailed schedule is expressly required
by the applicable requirement or by the board if no
specific requirement exists.

c. A schedule of compliance for sources that are not
in compliance with all applicable requirements at the
time of permit issuance. Such a schedule shall
include a schedule of remedial measures, including an
enforceable sequence of actions with milestones,
leading to .compliance with any applicable
requirements for which the source will be in
noncompfiance at the time of permit issuance. This
compliance schedule shall resemble and be at least as
stringent as that confained in any judicial consent
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decree or board order to which the source is subject.
Any such schedule of compliance shall be
supplemental o, and shall not  sancfion
noncompliance with, the applicable requirements on
which if is based.

5. A schedule for submission of cerlified progress
reports no less frequently than every six months for
sources required to have a schedule of compliance to
remedy a violation.

6. The requirements of subsection | of this section shall
apply and be included in the acid rain portion. of a
compliance plan for an affected “source, except as
specifically superseded by regulations promulgated
under Tifle IV of the federal Clean Air Act with regard to
the schedule and method or methods the source will use
to achieve compliance with the acid rain emissions
fimitations.

J. Compliance certification information as follows shall be
included;

1. A ceftification of compliance with all applicable

" requirements by a responsible official or & plan and
schedule to come into compliance or both as required by
subsection | of this section. .

2. A statement of methods us_e'a.'for deferrn:'ning
compliance, including a description  of  monitoring,
recordkeeping, and reporting requrrements and fest
methods.

3. A schedule for submission 'of - compliance
certifications during the permit term, to be submitted no
less frequently than annually, or more frequently if
specified by the underlying applicable requrrement or by
the board.

4. A statement indicating the source is 'in compﬁa_nce
with any applicable federal requirements -conceming
enhanced monitoring and compliance cerfification. =

K If applicable, a statement indicating. that the source has
complied with the applicable federal requirement to register a
risk management plan under § 112(r)(7):of the federal Clean
Air Act or, as required under subsection I of this section, has
made a statement in the source’s compliance plan. that the
source intends fo comply with this applicable federal
requirement and has set a compliance schedule for
registering the plan.

L. Regardiess of any other provision of this section, an
application shall contain all information needed to determine
or to impose any applicable requirement or to gavaluate the

fee amount required under the schedule approved pursuant’

to Rule 8-6.

M. The use of nationally standardized forms for acid rain
portions of permit applications and compliance plans as
required by 40 CFR 72.72(b}(4).

N The apph'canr shall meet the requirements of 9 VAC 5- |

80-420 conceming permit applications, operation of the
affected source, monitoring. sulfur dioxide, nitrogen dioxide,

excess emissions, recordkeeping and reporting, liability, and.

effect on other authorities.

9 VAC 5-80-450.
compliance options.

Acid rain compliance plan and

A. For each affected unit included in an acid rain permit
application, a complete acid rain compliance plan shall
include:

1. For sulfur dioxide emissions, a certification that, as of
the allowance transfer deadline, the designated
representative  will hold allowances in the unit's
compliance subaccount {after deductions under 40 CFR
73.34{c})) not less than the fotal annual emissions of
suffur dioxide from the unit. The compliance plan may
also specify, in accordance with this section and 9 VAC
5.80-460, one or more of the acid rain compliance
options.

2. For nitrogen oxides emissions, a cetlification that the
unit will comply with the applicable limitation established
by 40 CFR Part 76 or shall specify one or more acid rain
compliance oplions in accordance with the requirements
of § 407 of the federal Clean Air Act and 40 CFR Part 76.

B. The acid rain compliance plan may include a multi-unit
compliance option under 8 VAC 5-80-460 or § 407 of the
federal Clean Air Act or 40 CFR Part 76.

1. A plan for a compliance option that includes uhr'ts at
more than one affected source shall be completfe only if:

a. Such plan is signed and certified by the designated
representative for each source with an affected unit
governed by such plan; and

b. A complete permit application is submitted covering
each unit govermed by such plan.

2. The board's approval of a plan under subdivision 1 of
this subsection that includes units in more than one state
shall be final only after every permitting authority with
Jurisdiction over any such unit has approved the plan
with the same modifications or conditions, if any.

C. In the compijance plan, the designated representative
of an affected unit may propose, in accordance with this
section and 8 VAC 5-80-460, any acid rain compliance option
for conditional approval, provided that an acid rain
compliance option under § 407 of the federal Clean Air Act
may be conditionally proposed only to the extent prowded in
40 CFR Part 76.

1.  To activate a conditionally approved acid rain
compliance cption, the designated representative shall
natify the board in writing that the conditionally approved
ccmpliance option will actually be pursued beginning
January 1 of a specified year. Such notification shall be
subfect to the limitations on activation under 9 VAC 5-80-

- 460 and 40 CFR Part 76. If the conditionally approved
compliance option includes a plan described in
subdivision B 1 of this section, the designated
representative of each source governed by the plan shall
sign and certify the nofification.

2. The notification under subdivision 1 of this subsection
shall spscify the first calendar year and the last calendar
year for which the conditionally approved acid rain
compliance option is fo be activated. A conditionally
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approved compliance option shall be activated, if at all,
before the dafe of any enforceable milestone applicable
to the compliance option. The date of activation of the
compliance option shall not be a defense against failure
to meet the requirements applicable to that compliance
option during each calendar year for which the
compliance option is activated.

3.  Upon submission of a nofification meeting the
requirements of subdivisions 1 and 2 of this subsection,
the condifionally approved acid rain compliance option
becomes binding on the owners and operators and the
designated representative of any unit governed by the
conditionally approved compliance option.

4. A notification  meeting the requirements of
subdivisions 1 and 2 of this subsection will revise the
unit's permit in accordance with 8 VAC 5-80-620.

A repowering. extension does not exempt the owner or
operator for any unit govemed by the repowering plan from
the requirement fo comply with such unif's acid rain
emissions limitations for sulfur dioxide.

B. The designated representative of any unit meeting the
requirements of subdivision A 1 of this section may include in
the unit's acid rain permit application a repowering extension
pian that includes a demonstration that:

1. The unit will be repowersed with a qualifying
repowering technology in order to comply with the
emissions limitations for sulfur dioxide; or

2. The unit will be replaced by a new utility unit that has
the same designated representafive and that is located
at a different site using a qualified repowering technology
and the existing unit will be permanently retired from
service on or before the date on which the new utility unit

D. The following requirements concerning terminations of commences commercial operation,
compliance options apply to affected sources and affected

uniits subject to this rule: C. In order to apply for a repowering extension, the

1.  The designated representative for a unit may
terminate an acid rain compliance aption by nolifying the
board in writing that an approved compliance opfion will
be terminated beginning January 1 of a specified year.
Such notification shall be subject to the limitations on
termination under 9 VAC 5-80-460 and 40 CFR Part 76.
if the compliance opfion inciudes a plan described in
subdivision B 1 of this section, the designated
representative for each source govemed by the plan
shall sign and certify the notification.

2. The notification under subdivision 1 of this subsection
shall specify the calendar year for which the termination
will take effect.

3. Upon submission of a nofification meefing the
" requirements of subdivisions 1 and 2 of this subsection,
the terrnination becomes binding on the owners and
operators and the designated representative of any unit
governed by the acid rain compliance option to be
terminated.

4. A nofification meeting the requirements of
subdivisions 1 and 2 of this. subsection will revise the
unit's permit in accordance with 8 VAC 5-80-620.

9 VAC 5-80-460. Repowering extensions.

This |, section shall apply fo the designated

representative of:

1. Any existing affected unit that is a coal-fired unit and
has a 1985 actual sulfur dioxide emissions rate equal fo
or greater than 1.2 ths/mmBtu; or

2. Any new unit that will be a replacement unit, as
provided in subdivision B 2 of this section, for a unit
meeting the requirements of subdivision 1 of this
subsection; or

3. Any oi- or gas-fired unit or both that has been
awarded clean coal technology demonstration funding as
of January 1, 1991, by the Secretary of Energy.

designated representafive of a unit under subsection A of this
section shall:

1. Submit to the board, by January 1, 1998, a complete
repowering extension plan;

2. Submit to the administrator before June 1, 1997, a
complete petition for approval of repowering fechnology
in accordance with 40 CFR 72.44(d} and submit a copy
to the board; and

3. If the repowering extension plan is submitted for
conditional approval, submit to the board by December
31, 1997, a nofification to activate the plan in accordance
with 8 VAC 5-80-450 C.

D. A complete repowering extension plan shall include the
following elements:.

1. ldentification of the existing unit govemned by the plan.

2. The unit's State Implementation Plan sulfur dioxide
emissions limitation,

3. The unit's 1995 actual sulfur dioxide emissions rafe,
or best estimate of the acfual emissions rate, provided
that the actual emissions rate is submitted to the board
by January 30, 1996,

4, A schedule for construction, installation, and
commencement of operation of the repowering
technology approved or submitted for approval under 40
CFR 72 44(d} with dates for the following milestones:

a. Completion of design engineering;

b. For a plan under subdivision B 1 of this section,
removal of the existing unit from operation to install the
qualified repowering technology;

¢, Commencement of construction;
d. Completion of construction;

e. Stant-up testing;
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f. For a pian under subd;vrs;on B 2 of this sect.'on
shutdown of the existing unit; and

g. Commencement of commercial. operation of the
repowering tectinology.

5. For a plan under subdivision B 2 of this section:

a. Identification of the new unit. A new unit shall not
be inchided in more than one repowering extension
plan.

b. Centification that the néw anit will replace the
existing unit.

c. Ceftification that the new unit has the same
designated representafive as the existing urit.

d. Certification that the -exisfing -unit- will be
permanently retired from service on or before the date
the new unit commences commercial operation.

6. The special provisions of subsection G of this section.

E. The board shall not approve a répoweﬂng extension

3. "Allowances shall be allocated in accordance wrth 40
CFR 72.44{f(3) and (g}. '

-F. The foJ'IOang provisions apply with respect to failed
repowering profects.

1. I, at any time before the end of the repowering
extension under subdivision E 1 b of this section, the
designated representative of a unit governed by an
approved repowering extension plan submils the
notification under 9 VAC 5-80-470 D that the owners and
operators have decided to terminate efforfs to properly
design, censfruct, and test the repowering technology
specified in the plan before completion of construction or
start-up festing, the desighated representative may
submit to the board a proposed permit modification
demonstrating that such efforts were in good faith. If
such demonstration is fo the satisfaction of the
administrator, the unit shall not be deemed in violation of
. the federal Clean Air Act because of such a termination
and the board shall revise the operating permit in
accordance with subdivision 2 of this subsection.

2. Regardless of whether nofification under subdivision
1. of this subsection is given, the repowering extension
shall end beginning on the earlier of the dafe of such
notification or the date hy which the designated

plan until the adminisiraior makes a conditional determination
that the technology is a qualified repowering. technology,
unless the board approves such- plan subject to the

conditional defermination of the adminisiraior.
1. Permit issuance shall be as follows:

a. Upon a condifional determination by the
administrator that the technology to be used in the
repowering extension plan is a- qualified repowering
technology and a determination by the board that such
plan meets the requirements of this section, the board
shall issue the acid rain portion of the operating permit
fncluding:

(1) The approved repowering extension plan; and-

{(2) A schedule of compliance with enforceable
milestones  for construction, installation, . and
commencement of operation of the repowernng
technology ard other requirements necessary fo
ensure that emission reduction requirements under
this section will be met.

b. Except as otherwise provided in subsection F of
this section, the repowering extension shall be in effe =t
starting January 1, 2000, and ending on the day
before the date {(specified in the acid rain permif) on
which the existing unit will be removed from operalion
to install the gualifying repowering technology or will
be permanently removed from service for replacement
by a new unif with such technology, provided that the
repowering extension shall end no | later than
December 31, 2003. .

¢ The portion of the operating permit specifying the
repowering exlension and other requirements under
subdivision 1 a of this subsection shall be subject to
the administrator's final defermination, under 40 CFR
72.44({d){4), that the technology fo be used in the
repowering extension plan is a qualifving repowering
technology.

representative was requrred fo g:ve such notmcatlon
under 9 VAC 5-80-470 D.

3. The designafed representative of a unit govemed by
an approved repowsering extension plan may submit to
the board a proposed permit modification demonstrating
that the repowering technology specified in the plan was
properly constructed and tested on such unit but was
unable to achieve the emissions reduction limitations
specified in the plan and that it is economically or
technotogically infeasible to modily the technology to
achieve such limits, the unit. shall not be deemed in
. violation of the federal Clean Air Act because of such
failure fo achieve the emissions reduction limitations. In
order to be propery constructed and. tested, the
repowering technology shall be constructed at least fo
the extent necessary for direct testing of the multiple
combustion emissions (including suffur dioxide and
nitrogen oxides) from such unit while operating the
technology at nameplate capacity. If such demonsiration
i5 to the safisfaction of the administrator, the following
shall occur:

a. The unit shall not be deemed in violation of the
federal Clean Air Act because of such failure to
ach.'eve the emissions reductron limitations;

b The bcard shall revise the acid rain portion of the
operating permit in accordance with subdivisions 3 b
and 3 ¢ of this subsection;

c. The ekisting unit may be retrofitted or répo.wered
with another clean coal or other avaifable control
technology, and

d. The repowering extension shall continue in effect -
urtif the earfer of the date the existing unit

Virginia Register of Regulations

2094



Proposed Regulations

commences commercial operation with such control
fechrnology or December 31, 2003.

G. The following special provisions apply with respect fo
repowering exfensions:

1. The following r;equiremenz‘s conceming emissions
limitations apply:

a. Allowances allocated during the repowering
extension under subdivision E 2 and subsection F of
this section to a unit govemned by an approved

" repowering extension plan shall not be transferred to
any allowance tracking system account other than the
unit accounts of other units at the same source as that
unit.

b.  Any existing unit govemmed by an approved
repowering extension plan shall be subject to the acid
rain emissions fimitations for nitrogen oxides in
accordance with § 407 of the federal Clean Air Act and
40 CFR Part 76 beginning on the date that the unit is
removed from operation to install the repowering
technology or is permanently removed from service,

C. No existing unit govemned by an approved
repowering extension plan shall be eligible for a waiver
under § 111(j) of the federal Clean Air Act.

d. No new unif governed by an approved repowering
extension plan shall receive an exemption from the
requirements imposed under § 111 of the federal
Clean Air Act.

2. Each unit governed by an approved’ repowering
extension plan shall comply with the special reporting
requirements of 8 VAC 5-80-470.

3. The following requirements concerning liability apply:

a. The owners and operators of a unit governed by an
approved repowering plan shall be liable for any
violation of the plan or this section af that or any other
unit governed by the plan.

b. The units governed by the plan under subdivision B
2 of this section shall continue fo have a comimon
designated representative until the existing unit is
permanently retired under the plan.

4. Except as provided in subsection F of this section, a
repowering extension plfan shall not be terminated after
December 31, 1999,

9 VAC 5-80-470. Units with repowering extension plans.

A. No later than January 1, 2000, the designated
representative of a unit governed by an approved repowering
plan shall submit to the administrator and the board:

1. Satisfactory documentation of a preliminary design
and engineering effort.

2. A binding letter agreement for the execufed and
binding coniract (or for each in a series of executed and
binding contracts) for the majority of the equipment to
repower the unit using the technology conditionally
approved by the administrator under 40 CFR 72.44{d)(3).

--3. The letier agreement under s&bdﬁvisr‘on A 2 of this
subsection shall be signed and dafed by sach party and
specify:

a. The parfies to the contraci;

b. The date each parly executed the contract;

c. The unit fo which the coniract applies;

d. A brief list identifving each provision of the confract;

e. Any dates to which the parfies agree, including
construction completion date;

f. The total dolfar amount of the confract; and

g. A stafement that a copy of the contract is on site at
the source and will be submifted upon wriften request
of the administrator or the board.

B. The designated representative of a unit governed by an
approved repowering plan shall notify the administrator and
the board in writing af least 60 days in advance of the dafe on
which the existing urit is to be removed from operation so
that the qualified repowering technology can be installed, or
is to be replaced by another unit with the qualified repowering
technology, in accordance with the plan.

C. Not later than 60 days after the units repowered under
an approved repowering plan commences operation at fulf
lcad, the designated representative of the unit shall submit a
report to the administrator and the board comparing the
actual hourly emissions and percent removal of sach
pollutant controiled at the unit to the actual hourly emissions
and percent remaval at the existing unit under the plan prior
to repowering, determined in accordance with 40 CFR Part
75.

D. If at any fime before the end of lhe repowering
extension and before completion of construction and start-up
testing, the owners and operafors decide to terminate good
faith efforts to design, construct, and fest the qualified
repowering technology on the unit to be repowered under an
approved  repowering plan, then the designated
representative shall submit a notice to the administrator and
the board by the earfer of the end of the repowering
extension or a date within 30 days of such decision, stating
the dafe on which the decision was made.

9 VAC 5-80-480. Emission caps.

A. The board may establish an emission cap for sources
or ernissions units applicable under this rule when the
applicant requests that a cap be established.

B.  The crteria in this subsection shall be mel in
establishing emission standards for emission caps fo the
extent necessary fo assure that emissions levels are mef
permanently.

1. If an emissions unit was subject to emission
sfandards prescribed in these regulations pror to the
date the permit is issued, a standard covering the
emissions unit and pollufants subject fo the emission
sfandards shall be incorporafed infc the permit issued
under this rule.
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2. A pemmit issued under this rule may alsc contain
emission standards for emissions units or poflutants that

B. Each permit shall contain terrms and conditions setting

out the following requirements with respect to emission

were not subject to emission standards prescribed in limitations and standards:

these regulations prior to the issuance of the permit,

3. Each standard shall be based on averaging time
periods for the standards as appropriate based on
applicable air quality sfandards, any emission standard
applicable to the emissions unit prior to the date the
permit is issued. or the operation of the emissions unit,
or any combination thersof.  The emission standards
may include the level, quantity, rate, or concentration or
any combination thereof for each affected pollutant.

4, In no case shall a sfandard result in emissions which
would exceed the lesser of the following:

a. Allowable emissions for the emissions unit based
on emission standards applicable prior to the date the
permit is issued.

h. The emissions rate based on the potential to emit
of the emissicns unit.

5. The standard may prescribe, as an alfernative to or a
supplement to an emission limitation, an equipment,
work practice, fusls specification, process materials,
maintenance, or operational standard, or ahy
combination thereof.

C. Using the significant modification procedures of 8 VAC
5-80-590, an emissions standard may be changed fo allow an
increase In emissions level provided the amended standard
meets the requirsments of subdivisions B 1 and B 4 of this
section and provided the increased emission levels would not
make the source subject o 9 VAC 5-80-10, 9 VAC 5-80-20,
or 8 VAC 5-80-30. as approphiate.

9 VAC 5-80-480. Permit content.
A. The following requirements apply to permit content;

1. The board shall include in the permit all appiicable
requirements for ail emissions units except those
deemed insignificant in Article 4 (9 VAC 5-80-710 et

1. The permit shall specify and reference applicable
emission limitations and standards, including those
operational requirements and fimitations that assure
compliance with ali applicable requirements at the time
of permit issuance,

2. The permit shall specify and reference the origin of
and authorty for each term or condition and shall identify
any difference in form as compared to the applicable
requirement upon which the ferm or condition is based.

3. If applicable requirements contained in these
regulations allow a determination of an altemalive
emission limit at a scurce, equivalent tc that contained in
these regulations, to be made in the permit issuance,
renewal. or significant modification process, any permit
containing such equivalency determination shall confain
provisions to ensure that any resulting emissions limit
has been demonstrated to be quantifiable, accountable,
enforceable, and based on replicable procedures.

C. Each permit shail contain terms and conditions setting

out the following elements identifying equipment
specifications and operating parameters:

1. Specifications for permitted equipment, identified as
thoroughly as possible. The identification shall include,
" but not be limited to, type, rated capacity, and size.

2. Specifications for air pollution coniro! equipment
installed or o be insfalled and the circumstances under
which such equipment shall be operated.

3. Specifications for afr pofiution controf equipment
operating parameters, where necessary to ensure that
the required overall control efficiency is achieved.

D. Each permit shall contain a condition sefting out the

expiration date, reflecting a fixed term of five years.

E. Each permit shall contain terms and conditions setfing

seq.) of Part Ii of this chapler. out the following requirements with respect ta monitoring:

2. The board shall inciude in the permit applicable
requirements that apply to fugitive emissions.

3 Each permit issued under this rule shall include the
elements listed in subsections B through P of this
section.

4. Each acid rain permit (including any draft or proposed
acid rain permit) shall contain the foliowing elements;

a. Al elements required for a complete acid raln
permit application under 3 VAC 5-80-440. as approved
or adjusted by the board:

b. The applicable acid rain emissions limitation for
sulfur dioxide; and

¢. The applicable acid rain emissions limitation for
nitrogen oxides.

5. Each acid rain pemit ts deemed to incorporate the
definitions of terms under 9 VAC 5-80-370.

1. All emissions monitoring and analysis procedures or
test  methods required under the  applicable
requrements, including any procedures and methods
promuigated pursuant tc §§ 504(b} or 114(a){3) of the
federal Clean Air Act conceming compliance monitoring.
including enhanced compliance monitoring.

2. Where the applicable requirement dces not require
periodic testing or instrumental or noninstrurmental
monitoring  (which  may consist of recordkeeping
designed to serve as moniforing), periodic manitoring
sufficlent to yield reliable data from the refevant fime
period that are representative of the source's compliance
with the permit, as reported pursuant to subdivision F 1 a
of this section. Such monitoring requirements shall
assure use of terms test methods. units, averaging
pernods. and other statistical conventions consistent with
the applicable requirement. Recordkeeping provisions
may be sufficient fc meet the requirements of this
subdivision.
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F.
and

G.

3.  As necessary, requirements conceming the use,
maintenance, and, where approprate, installation of
monitoring equipment or methods.

The foilowing reguirements conceming recordkeeping
reporting apply:

1. To meet the requirements of subsection E of this
section with respect o recordkeeping, the permit shall
contain terms and conditions seiting out all applicable
recordkeeping requirements and requiring, where
applicable, the foilowing.

a. Records of monitoring inforrmation that include the
following:

{1) The date, place as defined in the pemmif, and
time of sampling or measurements.

(2} The date or dafes analyses were performed.

(3) The company or entity that performed the
analyses.

(4) The analytical techniques or methods used.
(5) The results of such analyses.

{6) The operating conditions existing at the time of
Sampling or measurement.

b. Refention of records of all moniforing data and
support information for at least five years from the dafe
of the monitoring sample, measurement report, or
appfication. Support  information inciudes  all
calibration and maintenance records and all orginal
strip-chart  recordings  for continuous monitoring
instrumentation, and copies of all reports required by
the permit.

2. To mest the requirements of subsection £ of this
section with respect lo reporting, the permit shall contain
terms and conditions setting out all applicable reporting
requirements and requiring the following:

a. Subrnittal of reports of any required moniforing af
least every. six months. Al instances of deviations
from permit requirements must be clearly identified in
such reports. All required reports must be certified by
a responsible official consistent with § VAC 5-80-430
G. : .

b. Prompt reporting of deviations from permit
requirements, including those attribufable to upset
conditions as defined in the permit, the probable cause
of such deviations. and any corrective actions or
preventive measures taken, The bhoard shall define
"prompt” in the permit condition in relation to (i} the
degree and type of deviation likely to occur and (ji) the
applicable requirements.

‘Each permit shail contain terms and’ conditions with

respect to enforcement that state the following:

1. {f any condition. requirement or portion of the permit
is held invalid or inapplicable under any circumstance,
such invalidify or inappitcability shali not affect or impair

the remaining conditions, requirements, or portions of the
permit.

2. The permittee shall comply with ail conditions of the
permit. Any permit noncompliance constitutes a violation
of the federal Clean Air Act or the Virginia Air Poliution
Control Law or both and is grounds for enforcement
action; for permit termination, revocation and reissuance,
or modification; or for denial of a pemit renewal
application.

3. It shall not be a defense for a permittee in an
enforcement action that if would have been necessary fo
hait or reduce the permitted activity in order to maintain
compliance with the conditions of this permit.

4. The permit may be modified, revoked, reopened, and
reissued, or terminated for cause as specified in 9 VAC
5-80-490 L, 9 VAC 5-80-640 and 9 VAC 5-80-660. The
filing of a request by the pemmittee for a permit
modification, revocation and reissuance, or termination,
or of a notification of planned changes or anticipated
noncompliance does not stay any permit condition.

5. The pemit does not convey any property rights of any
sort, or any exclusive privilege.

6. The permiftee shall fumish to the board, within a
reasonable time, any information that the board may
request in wnting to determine whether cause exists for

‘modifying, revoking and reissuing, or terminating the

permit or to determine compiiance with the permit. Upon
request, the permitfee shall also furnish to the board
copies of records required fo be kept by the permit and,
for information claimed to be confidential, the permittee
shall furish such records fo the board along with a claim
of confidentiality.

H. Each pemmit shall contain a condition setting out the
requirement fo pay permit fees consistent with Rule 8-6 {9
VAC 5-80-310 et 5eq.).

The foliowing requirements conceming emissions

trading apply:

1. Each permit shall contain a condition with respect to
emissions trading that states the following:

No permit revision shall be required, under any
federally approved economic incentives, marketable
permits, emissions trading and other similar programs
or processes for changes that are provided for in the
permit.

2. Each penmit shall contain the foliowing terms and
conditions, if the permit applicant requests them, for the
trading of emissions increases and decreases within the
permitted facility, to the extent that these regulations
provide for frading such increases and decreases
without a case-by-case approval of each emissions
trade:

a. All terms and conditions required under this section
except subsection N shall be included to defermine
compliance.
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b. The permit shield described in 8@ VAC 5-80-500
shalf extend to all terms and conditions that allow stich
increases and decreases in emissions,

¢. The owner shall meet all applicable requirements
including the reqguiraments of this rule.

J. Each permit shall contain terms and conditions setting
out requirements with respect fo reasonably anticipated
aperating scenarios when idenlified by the source in its
application and approved by the board. Such requirements
shall include but not be limited to the following:

1. Conternporaneously with making a change from one
operafing scenario fo another, the source shail record in
a log af the permnitfed facility a record of the scenario
under which it is operating.

2. The permit shield described in & VAC 5-80-500 shall
extend to all ferms and condifions under each such
operafing scenario.

3. The terms and conditions of each such alternative
scenario shall meet all applicable reqwrements including
- the requiremenis of this rule.

K. Consistent with subsections E and F of this section,
each pernmit shall contain terms and conditions setfing out the
following requirements with respect fo compliance:

1. Compliance cerlification, testing, moniforing,
reporting, and recordkeeping requirements sufficient to
assure compliance with the terms and conditions of the
permit. Any document (including reports} required in a
permit condition fo he submitted to the board shall
contain a certification by a responsible official that meets
the requirements of 8 VAC 5-80-430 G.

2. Inspection and entry requirements that require that,
upon presentation of credentials and other documents as
may be required by law, the owner shall allow the board
to perform the following:

a.  Enier upon the premises where the source is
located or emissions related activity is conducted, or
where records must be kept under the ferms and
conditions of the permit.

b. Have access to and copy, at reasonable limes, any
records thaf must be kept under the terms and
conditions of the permit.

C. Inspect at reasonable times any facilities,
equipment (including monitoring and air pollution
control equipment), practices, or operations regulated

period if specrﬁed in the applicable requirement or by the
board. Such progress reports shall contain the folfowing:

a. Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance,
and dates when such activities, milestones or
compliance were achieved.

b. An explanation of why any dates in the schedule of
compliance were not or will not be mef, and any
preventive or corrective measures adopted.

5. Requirements for compliance certification with terms
and conditions confained in the permit, including
emission Jlimitations, standards, or work practices.
Permits shall include each of the following:

a. The frequency (not less than annually or such more
frequent periods as specified in the applicable
requirement or by the board) of submissions of
compliance cerifications.

b. In accordance with subsection E of this section, a
means for assessing or monitoring the compliance of
the source with its emissions limitations, standards,
and work practices.

¢. A requirement that the compliance certification
include the following:

(1) The fdenfiﬁc_ation of each term or condition of
the permit that is the basis of the certification.

{2) The compliance status.

(3) Whether compliance was confinuous or
intermittent.

{4) Consistent with subsection E of this section, the
method or methods used for determining the
compliance status of the source at the time of
cerlification and over the reporting period.

(5) Such other facts as the hoard may require to
defermine the compliance status of the source.

d. All compliance certifications shall be submitted by
the permittee to the administrator as well as to the
board.

e. Such additional requirements as may be specified
pursuant to §§ 1714{a)(3) and 504(!3) of the federal
Clean Air Act.

6. Such other provisions as the board may require.

L. Each permit shall contain terms and conditions setting

or required under the permit. out the following requirements with respect to reopening the
d. Sample or monitor at reasonable fimes substances ~ PerMit prior to expiration:

or parameters for the purpose of assuring compliance
with the permit or applicable requirements.

3. A schedule of compliance consistent with 9 VAC 5-
80-440 1.

4. Progress reports consistent with an  applicable
schedule of compliance and 9 VAC 5-80-440 | to be
submitied at least semiannually, or at a more frequent

1. The permit shall be recpened by the board if
additional applicable federal requirements become
applicable to an affected source with a remaining permit
term of three or more years. Such a reqpening shall be
completed not later than 18 months after promulgation of
the applicable requirement. No such recpening is
required if the effective date of the requirement is later
than the dafe on which the permit is due to expire, unless
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the original permit or any of jts terms and conditions has
. been exfended pursuant to 9 VAC 5-80-430 F.

2. The permit shall be reopened if the board or the
administrator delermines thaf the permit confains a

- material mistake or that inaccurate statements were
made in establishing the emissions standards or other
terms or conditions of the permit.

3. The permit shail be reopened if the administrator or
the board detenmines that the permit must be revised or
revoked to assure compliance with the applicable
requirements. '

4, The permit shall be reopened if additional
requirements, including excess emissions requirements,
become applicable to an .affected source under the acid
rain program. Upon approval by the administralor,
excess emissions offset plans shall be deemed fo be
incorporated into the permit.

5. The permit shall not be reopened by the board if

additional applicable sfate requirements become

applicable to an affected source prior fo the expiration
. date established under subsection D of this section.

M. The pemit- shall contain terms and conditions
pertaining to other requirements as may be necessary fo
ensure compliance with these regulations, the Virginia Air
Poliution Control Law and the federal Clean Air Act.

N. The following requirements conceming federal
enforceabilify apply:

1. All terms and conditions in a permit, including any
provisions designed fo limit a source's potential to emit,
are enforceable by the administrator and citizens under
the federal Clean Air Act except as provided in
subdivision 2 of this subsection.

2. - The board shall specifically designate as being only
state-enforceable any terms and condifions included in
the permit that are not required under the federal Clean
Air Act or under any of its applicable federal
requirements. Terms and conditions So designated are
not subject to the requirements of 9 VAC 5-80-690
concerning review of proposed permils by EPA and draft
permits by affected states.

3. The board shall specifically designafe as state
enforceable .any applicable state requirement that has
been submitted fo the administrator for review fto be
approved as part of the State Implementation Plan and
that has not yet been approved. The permit shall specify
that the provision will become federally enforceable upon
approval of the provision by the administrator and
through an administrative permit amendment.

Q. Each permit shall include requirements with respect to
allowarnices held by the source under Title 1V of the federal
Clean Air Act or 40 CFR Part 73. Such requirements shall
include the following: '

1. A permit condition prohibiting emissions exceeding
any allowances that the source lawfully holds under Title
1V of the federal Clean Air Act or 40 CFR Part 73,

2. No permit revision shall be required for increases in
emissions that are authorized by allowances acquired
pursuant tfo the acid rain program provided that such
increases do not require a permit revision under any
other applicable federal requirement.

3. No limit shall be placed on the number of allowances
held by the source. The source may nof, however, use
allowances as a defense to noncompliance with any
other applicable requirement.

4. Any such allowance shall be accounted for according
to the procedures esfablished in 40 CFR Part 73.

P. The following requirements conceming annual
compliance certification reports apply:

1. For each calendar year in which a unit is subject to
the acid rain emissions limitations, the designated
representative of the source at which the unit is located
shall submit to the administrator and to the board, within
60 days after the end of the calendar year, an annual
compliance certification report for the unif in compliance
with 40 CFR 72.90.

2. The submission of complete compliance certifications
in accordance with subsection A of this section and 40
CFR Part 75 shall be deemed fo satisfy the requirement
to submit compliance ceftifications under ¢ VAC 5-80-
490 K 5 ¢ with regard to the acid rain poiion of the
source's operating permit.

8 VAC 5-80-500. Permit shield.

A.  The board shall expressly include in a permit a
provision stating that compliance with the condiions of the
permit shall be deemed compliance with all applicable
requiremertts in effect as of the date of permit issuance and
as specifically identified in the permit.

B. The permit shield shall cover only the following:

1. Applicable requirements that are covered by lerms
and conditions of the permit.

2. Any other applicable requirement specifically
identified as being not applicable to the source, provided
that the permit includes that determination.

C. Each affected unit operated in accordance with the acid
rain permit that governs the unit and that was issued in
compliance with Title IV of the federal Clean Air Act as
provided in the acid rain program regulaticns shafl be
deemed fo be operafing in compliance with the acid rain
program, except as provided in 9 VAC 5-80-420 G 6.

D. Nothing in this section or in any permit issued under
this rule shall alter or affect the following:

1. The provisions of § 303 of the federal Clean Air Act
(emergency orders), including the authority of the
administrator under that section,

2. The liability of an owner for any violation of applicabie
requirements prior to or at the time of permit issuance.

3. The ability to obtain information from a source by the
(i) administrator pursuant to § 114 of the federal Clean
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Air Act (inspections, monitoring, and entry); (i) board
pursuant to § 10.7-1374 or 10.1-1315 of the Virginia Air
Pollution Confrol Law or (i} department pursuant to
§ 10.1-13G7.3 of the Virginia Air Pollution Controf Law.

4. The applicable federal requirements of the acid rain
program consistent with § 408(a) of the federal Clean Air
Act,

8 VAC 5-80-510. Action on permit application.

A. The board shall take final action on each permit
application {inciuding a request for permit modification or
renewal) as follows:

1. The board shall issue or deny all permits in
accordance with the requirements of this rule and this
section, including the completeness determination, draft
penmit, administrative record, statement of basis, public
notice and comment pericd, public hearing, proposed
permit. permit issuance, permit revision, and appeal
procedures as amended by 9 VAC 5-80-660 C.

2. For permit revisions, as required by the provisions of
9 VAC 5-80-500 through 9 VAC 5-80-630.

B. A permit, permif modification, or renewal may be issued
only if all of the following conditions have been met:

1. The board has received a complete application for a
permit, permit modification, or permit renewal.

2. Except for modificalions qualifying for minor permit
modification procedures under 9 VAC 5-80-570 or 8 VAC
5-80-580, the board has complied with the requirements
for public participation under 9 VAC 5-80-670.

3. The board has complied with the requirements for
notifying and responding to affected states under 9 VAC
5-80-690.

4. The conditions of the permit provide for compliance
with all applicable requirements, the requirements of
Rule 8-6, and the requirements of this rule.

5. The administrator has received a copy of the
proposed permit and any notices required under 9 VAC
5-80-690 A and B and has not objected to issuance of
the permit under 9 VAC 5-80-680 C within the time
period specified therein.

C. The issuance of the acid rain portion of the operating
permit shail be as follows:

1. After the close of the public comment period, the
board shall incorporate alf necessary changes and issue
or deny a proposed acid rain permit.

2. The board shall submit the proposed acid rain permit
or denial of a proposed acid rain permit to the
administrator in accordance with 9 VAC 5-80-690, the
provisions of which shall be treated as applving fo the
issuance or denial of a proposed acid rain permit.

3. Action by the administrator shall be as follows:

a.  Following the administrator's review of the
proposed acid rain permit or denial of a proposed acid
rain permit, the board or, under 9 VAC 5-80-690 C, the

administrator shall incorporate any required changes
and issue or deny the acid rain permif in accordance
with 9 VAC 5-80-480 and 9 VAC 5-80-500.

b. No acid rain permit (including a draft or proposed
permit) shall be issued unless the administrator has
received a certificate of representation for the
designated representative of the source in accordance
with Subpart B of 40 CFR Part 72.

4. Permit issuance deadlines and effective dates shall
be as follows:

a. The board shall issue an acid rain permit to each
affected source whose designated representative
submitted in accordance with 9 VAC 5-80-430 G a
timely and complete acid rain permit application by
January 1, 1996 that meels the requirements of this
rufe. The permit shall be issued by the effective date
specified in subdivision 4 ¢ of this subsection.

b.  Not later than January 1, 1999, the board shalf
reopen the acid rain permit to add the acid rain
program nitrogen oxides requirements, provided that
the designated representative of the affected source
. submitted a timely and complete acid rain pemnit
application for nitrogen oxides in accordance with 9
VAC 5-80-430 G. Such reopening shall not affect the
term of the acid rain portiont of an operating permit.

¢. Each acid rain permit issued in accordance with
subsection 4 a of this section shall fake effect by the
later of January 1, 1998, or, where the permit govemns
a unit under 9 VAC 5-80-380 A 3, the deadline for
monitor certification under 40 CFR Part 75.

d. Both the acid rain draft and final permit shall state
that the permit applies on and after January 1, 2000.
The draft and final permit shall also specify which
applicable requirements are effective prior to January
1, 2000 and the effective date of those applicable
requirements.

e. Each acid rain permit shall have a ferm of five
years commencing on its effective date.

f. An acid rain permit shall be binding on any new
owner or operafor or designated representative of any
source or unit govemed by the permit.

5. Each acid rain permit shall contain all applicable acid
rain requirements, shall be a portion of the operating
permit that is complete and segregable from all other air
quality requirements, and shail not incorporate
information contained in any other documents, other than
documents that are readily avaifable.

6. Invalidation of the acid rain portion of an operating
permit shall not affect the continuing validity of the rest of
the operating permit, nor shall invalidation of any other
portion of the operating permit affect the continuing
validity of the acid rain portion of the permit,

D. The board shall take final action on each permit

application (including a request for a permit modification or
renewal) no later than 18 months after a complete application
is received by the board, except for initial permits. The initial
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permits issued under this rule shall be issued by the effective
date specified in subdivision C 4 ¢ of this section.

E.  Issuyance of permits under this rule shall not take
precedence over or interfere with the issuance of
preconstruction permits under 8 VAC 5-80-10, 9 VAC 5-80-
20, or 9 VAC 5-80-30.

F. The board shall provide a statement that sets forth the
legal and factual basis for the draff permit conditions
(including references to the applicable statutory or regulatory
provisions} as follows. The board shall send this statement
to the administrator and to any other person who requests it.

1. The statement of basis shall briefly sel forth
significant factual, fegal, and policy considerations on
which the board relied in issuing or denying the draft
permit,

2. The statement of basis shall include the reasons, and
supporting authority, for approval or disapproval of any
compliance options requested in the permit application,
including references to applicable statutory or regulatory
provisions and to the administrative record.

3. The board shall submit to the administrator a copy of
the draft acid rain permit and the statement of basis and
all other relevant portions of the operating permit that
may affect the draft acid rain permit..

G. Within five days after receipt of the issued permit, the
applicant shall maintain the permit on the premises for which
the permit has been issued and shall make the permit
immediately available to the board upon request.

9 VAC 5-80-520. Transfer of permits.

A. No person shall transfer a permit from one location to
another or from one piece of equipment to another.

B. In the case of a transfer of ownership of an affected
source, the new owner shall comply with any current permit
issued to the previous owner. The new owner shall notify the
board of the change in ownership within 30 days of the
transfer and shall comply with the requirements of 9 VAC 5-
80-560.

C. In the case of a name change of an affected source,
the owner shall comply with any current permif issued under
the previous source name. The owner shall notify the board
of the change in source name within 30 days of the name
change and shall comply with the requirements of 3 VAC 5-
80-560. '

9 VAC 5-80-530. Permit renewal and expiration.

A. Pemmits being renewed shall be subject to the same
procedural  requirements, including those for public
participation, affected state and EFPA review, that apply fo
initial permit issuance under this rule.

B.  Permit expiration ferminates the source’s right to
operate unless a timely and complefe renewal application
has been submitted consistent with 9 VAC 5-80-430.

C. If the board fails fo act in a timely way on a permit
renewal, the administrator may invoke his authority under

§ 505(e) of the federal Clean Air Act to fterminate or revoke
and reissue the permit.

9 VAC 5-80-540. Permanent shutdown for emissions
trading.

A. The shufdown of an emissions unit is not credifable for
purposes of emissions trading or exempt under 9 VAC 5-80-
360 C 3 unless a decision concerming shutdown has been
made pursuant to the pertinent provisions of this chaptes,
including subsections B through D of this section.

B. Upon a final decision by the board that an emissions
unit is shut down permanently, the board shall revoke any
applicable permit by written nolification fo the owner and
remove the unit from the emission inventory or consider its
emissions to be zero in any air quality analysis conducted;
and the unit shall nof commence operation without a permit
being issued under the applicable new source review and
operating permit provisions of this chapter.

C. The final decision shall be rendered as folfows:

1. Upon a determination that the emissions unit has rof
operated for a year or more, the board shall provide
written notification to the owner (i) of ifs tertative
decision that the unif is considered fo be shut down
permanently; (i) that the decision shall become finaf if
the owner fails to provide, within three monihs of the
notice, written response to the board that the shuldown
is not fo be considered permanent, and (i} that the
owner has a right fo a formal hearing on this issue before
the board makes a final decision. The response from fhe
owner shall include the basis for the assertion that the
shutdown is not fo be considered permanent, a projected
date for restart-up of the emissions unit and a request for
a formal hearing if the owner wishes fo exercise that
right.

2. Ifthe board should find that the basis for the assertion
is not sound or the projected restart-up date alfows for an
unreasonably long period of inoperation, the board shali
hold a formal hearing on the issue if one is requested. if
no hearng is requested, the decision to consider the
shutdown permanent shall become final.

D. Nothing in these regulations shall be construed fo
prevent the board and the owner from making a mutual
determination that an emissions unit is shuidown
permanently prior to any final decision rendered under
subsection C of this section.

9 VAC 5-80-55(0. Changes to permiis.

A Changes to emissions units that pertain fo applicable
federal requirements at a source with a permit issued under
this rule shall be made as specified under subsections 5 and
C of this section. Changes may be inifiated by the permitice
as specified in subsection B of this section or by the board or
the administrator as specified in subsection C of this section.
Changes to emissions units that pertain o applicable state
requirements at a source with a permit issued under this rufe
shall be made as specified under subsection E of lhis
section.
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B. The following requirements apply with respect to
changes initiated by the permittee:

1. With regard lo emissions units other than affected
units, the permiftee may initiate a change to a permit by
requesting an adminisirative permit amendment, a minor
permmit modificalion or a significant permit modification.
The requirements for these permit revisions can be
found in 8 VAC 5-80-860 through § VAC 5-80-580.

2. With regard fo affected units, the permiftee may
inffiate a change to a permif by requesting a permit
madification, Tfast-track  modification, administrative
permit amendment or automalic permit amendment. The
requirements for these permit revisions can be found in 9
VAC 5-80-600 through 9 VAC 5-80-630.

3. A request for a change by a permittee shall include a
statement of the reason for the proposed change.

4. A permif revision may be submitted for approval at
any fime,

5. No permit revision shall affect the term of the acid rain
. permit to be revised.

6. No permit revision shall excuse any violation of an
acid rain program requirement that occurred prior fo the
effective date of the revision.

7. The terms of the acid rain permit shall apply while the
permit revision s pending.

8. Any determination or inferpretation by the stafe
{including the board or a state court) modifving or voiding
any acid rain permit provision shall be subject to review
by the administrator in accordance with § VAC 5-80-690
C as applied fo permit maodifications, unless the
determination or inferpretation is an administrative

1. Changés at a source that pertain only to applicable
state  requiremnents shall be exempt from the
requirements of 9 VAC 5-80-560 through 3 VAC 5-80-
630. :

2. The permittee may initiate a change peritaining only to
applicable state requirements (i} if the change does not
violate applicable requirements and (i) If applicable, the
reguirements of 9 VAC 5-80-10, 9 VAC 5-80-20, or 9
VAC 5-80-30 have been met.

3. Incorporation of permit terms and condifions into a
permit issued under this rule shall be as follows:

a. Pemmit terms and conditions perfaining only fo
applicable state requirements and issued under 8 VAC
5-80-10, & VAC 5-80-20, or 8 VAC 5-80-30 shall be
incorporated info a permit issued under this rule at the
time of permit renewal or af an earlier time, if the
applicant requests it.

b.  Permit terms and conditions for changes fo
emissions units subject only to applicable state
requirements and exempt from the requirements of 9
VAC 5-80-10, 9 VAC 5-80-20, or § VAC 5-80-30 shall
be incorporated into a permit issued under this rule at
the time of permit renewal or at an earlier time, if the
applicant requests it.

4. The source shall provide confemporaneous written
notice lo the board of the change. 3Such wrtten notice
shall describe each change, including the date, any
change in emissions, poliutants emitted, and any
applicable state requirement that would apply as a result
of the change.

5. The change shall not qualify for the permit shield
under 8 VAC 5-80-500.

amendment approved in accordance with 9 VAC 5-80- g yac 5.80.560. Administrative permit amendments.

620.

9. The standard requirements of 9 VAC 5-80-420 shail
nol be modified or voided by a permit revision.

10.  Any permif revision involving incorporation of a
compliance option that was not submitted for approval
and comment during the permit issuance process, or
involving a change in a compliance option that was
previously submitted, shall meet the requirements for
applying for such compliance option under 9 VAC 5-80-
460, § 407 of the federal Clean Air Act and 40 CFR Part
76.

11. For permit revisions not described in 9 VAC 5-80-
600 and 9 VAC 5-80-610, the board may, in its
discretion, determine which of these sections is
applicable,

C. The administrator or the hoard may initiate a change to
a permit through the use of permit reopenings as specified in
9 VAC 5-80-640.

D. Changes to permits shall not be used fo extend the
ferm of the permit.

E. The following requirements apply with respect o
changes at a source and applicable stafe requirements:

A. Administrative permit amendments shall be required for

and limited to the following:

1. Correction of typographical or any error, defect or
irregulanty which does not substantially affect the permit

2. Identification of a change in the name, address, or
phone number of any person identified in the permit, or
of a similar minor adrministrative change at the source.,

3. Requirement for more frequent monitoring or
repotting by the permittee.

4. Change in ownership or operational control of a
source where the board determines that no other change
in the permit is necessary, provided that a written
agreement containing a specific date for fransfer of
permit responsibifity, coverage, and liability between the
current and new permiftee has been submitted to the
board and the requirements of 8 VAC 5-80-520 have
heen fulfilled.

5. Incorporation into the permit of the requirements of
permits issued under 9 VAC 5-80-10, 9 VAC 5-80-20,
and 9 VAC 5-80-30 when 9 VAC 5-80-10, 9 VAC 5-80-
20, and 9 VAC 5-80-30 meet (i) procedural requirements
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substantially equivalent to the requirements of 9 VAC 5-
80-670 and 8 VAC 5-80-6390 that would be applicable to

" the change if it were subject fo review as a permit
modification, and (i) compliance  requirements
substantially equivalent to those contained in @ VAC 5-
80-490.

6. Change in the enforceability status from state-only
requirements fo federally enforceable requirements for
provision that have been approved through rulemaking
by the adminisirator to be a part of the State
Implementation Plan.

B.  Administrative permit amendments shall be made
according to the following procedures:

1. The board shall take final action on a request for an
administrative permit amendment no more than 60 days
from receipft of the request.

2. The board shall incorporate the changes without
providing notice to the public or affected states under 9
VAC 5-80-670 and 9 VAC 5-80-690. However, any such
permit revisions shall be designated in the permit
amendment as having been made pursuant fo this
section.

3. The board shalf submit a copy of the revised permit to
the administrator. :

4. The owner may implement the changes addressed in
the request for an administrative amendment
immediately upon submittal of the request.

C. The board shall, upon taking final action granting a
request for an administrative permit amendment, allow
coverage by the permit shield provisions of 9 VAC 5-80-500
for amendments made pursuant to subdivision A 5 of this
section.

9 VAC 5-80-570. Minor permit modifications.

A. Minor permit modification procedures shall be used only
for those permit modifications that:

1. Do not violate any applicable requirement;

2. Do _not involve significant changes fo existing
moniforing, reporting, or recordkeeping requirements in
the permit such as a change to the method of monitoring
to be used, a change fo the method of demonstrating
compliance or a relaxation of reporting or recordkeeping
requirernents;

3. Do not require or change a case-by-case
determination of an emission limitation or other standard,
or a source-specific determination for temporary sources
of ambient impacts, or a visibility or increment analysis;

4. Do not seek to establish or change a permit term or
condition for which there is no corresponding underiying
applicable federal requirement and that the source has
assumed to avoid an applicable federal requirement fo
which the source would otherwise be subject.  Such
terms and conditions. include:

a. A federally enforceable emissions cap assumed fo
avoid classification as a modification under 9 VAC 5-

80-10, 9 VAC 5-80-20, or 9 VAC 5-80-30 or § 112 of
the federal Clean Air Act; and

b. An aftemnative emissions limit approved pursuant fo
regufations promulgated under § 112(il5) of the
federal Clean Air Act;

5. Are not modifications under 9 VAC 5-80-10, § VAC 5-
80-20, or 9 VAC 5-80-30 or under § 112 of the federal
Clean Air Act; and

6. Are not required to be processed as a significant
modification under 9 VAC 5-80-580 or as an
administrative permif amendment under 8 VAC 5-80-560.

B. Notwithstanding subsection A of this sectiornr and 9 VAC
5-80-580 A, minor permit modification procedures may be
used for permit modifications involving the use of econornic
incentives, marketable permits, emissions trading, and other
simifar approaches, to the extent that such minor permit
modificafion procedures are explicitly provided for in these
regulations or a federally-approved program.

C. An application requesting the use of minor permit
modification procedures shall meet the requirements of 9
VAC 5-80-440 for the modification proposed and shall include
all of the following:

1. A description of the change, the emissions resuffing
from the change, and any new applicable federal
requirernents that will apply if the change occurs.

2. A suggested draff permit prepared by the applicant,

3. Certification by a responsible official, consistent with
9 VAC 5-80-430 G, that the proposed modification meets
the criteria for use of minor permit modification
procedures and a request that such procedures be used.

D, Within five working days of receipt of a permit
modification application that meets the requirements of
subsection C of this section, the board shall meet its
ohligation under 9 VAC 5-80-69¢ A 1 and B 1 to notify the
administrator and affected states of the requested permit
modification. The board shall promptly send any nofice
required under 9 VAC 5-80-690 B 2 to the adminisirator. The
public participation requirements of 8 VAC 5-80-870 shall nof
extend to minor permit modifications.

E. The timetable for issuance of permit modifications shafl
be as follows.

1. The board may not issue a final permit modification
untit after the administrator's 45-day review period or
unfil the administrator has nofified the board that he will
not object fo issuance of the permit maodification,
whichever occurs first, although the board can approve
the permit modification prior to that fime.

2. Within 90 days of receipt by the board of an
application under minor permit modification procedures
or 15 days after the end of the 45-day review period
under 9 VAC 5-80-600 C, whichever is later, the board
shall do one of the following:

a. Issue the permit modification as proposed.

b. Deny the permit maodification appﬁcaﬁbn.
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¢. Detenmine that the requested modification does nof
meet the minor permit modification criteria and should
be reviewed under the significant modification
procedures.

d. Revise the draft permit modification and transmit to
the admiristrator the new proposed  permit
modification as required by 9 VAC 5-80-6390 A.

F. The following requirements spply with respect fo the
ahility of an owner to make minor permif maodification
changes:

1. The owner may make the change proposed in the
minor permit modification application immediately after
the application is filed.

2. Affter the change under subdivision T of this
subsection is made, and untif the board takes any of the
actions specified in subsection E of this section, the
source shall comply with both the applicable federal
requirements governing the change and the proposed
permit terms and conditions.

3. During the fime period specified in subdivision 2 of
this subsection, the owner need not comply with the
existing permit ferms and conditions he seeks fo modify.
However, if the owner fails to comply with the proposed
permit terms and conditions during this time period, the
existing permit terms and conditions he seeks to modify
may be enforced against him.

G. The permmit shield under 9 VAC 5-80-500 shall not
extend fo minar permit madifications.

9 VAC 5.80-580.
modifications.

Group processing of minor permit

A. Group processing of modifications may be used only for
those permit modifications that meet both of the following:

1. Permit modifications that meet the criteria for minor
permit modification procedures under 8 VAC 5-80-570 A,

2. Permit modifications that colfectively are below the
threshold level as follows: 10% of the emissions allowed
by the permit for the emissions unit for which the change
is requested, 20% of the applicable definition of major
source in 8 VAC 8-80-370, or five tons per year,
whichever is least.

B. An application requesting the use of group processing
procedures shall mest the requirements of 9 VAC 5-80-440
for the praposed modifications and shall include all of the
following:

1. A description of the change, the emissions resufting
from the change, and any new applicable federal
requirements that will apply if the change occurs.

2. A suggested draft permit prepared by the appiicant.

3. Certification by a responsibie official, consistent with
9 VAC 5-80-430 G, that the proposed modification meels
the criteria for use of group processing procedures and a
request that such procedures be used.

4. A list of the source's other pending applications
awalting group processing and a determination of
whether the requested modification, aggregated with
these other applications, equals or exceeds the
threshold set under subdivision A 2 of this section.

5. Certification, consistent with 8 VAC 5-80-430 G, that
the source has notified the administrator of the proposed
maodification. Such notification need contain only a brief
description of the requested modification.

6. Completed forms for the board fo use to nofify the
administrator and affected states as required under 9
VAC 5-80-690.

C. On a quarterly basis or within five business days of
receipt of an application demonstrating that the aggregate of
the pending applications for the source equals or exceeds the
threshold level sef under subdivision A 2 of this section,
whichever is eatlier, the board promplly shall meet its
obfigation under 9 VAC 5-80-690 A 1 and B 1 to notify the
administrator and affected stafes of the requesied permit
modifications.  The board shall send any nofice required
under 9 VAC 5-80-690 B 2 to the administralor. The public
participation requirements of 9 VAC 5-80-670 shall not
extend fo group processing of minor permit modifications.

D. The provisions of 9 VAC 5-80-570 E shall apply to
muodifications eligible for group processing, except that the
board shall take one of the actions specified in 9 VAC 5-80-
570 E 1 through E 4 within 180 days of receipt of the
application or 15 days affer the end of the 45-day review
period under 9 VAC 5-80-680 C, whichever is later.

E. The provisions of 9 VAC 5-80-570 F shall apply to
modifications eligible for group processing.

F.  The permit shield under 9 VAC 5-80-500 shall not
extend fo minor permit modifications.

9 VAC 5-80-580. Significant modification Iprocedures.

A, Significant modification procedures shall be used for
applications requesting permit modificafions that do not
qualify as minor permit modifications under 8 VAC 5-80-570
or 9 VAC 5-80-580 or as administrative amendments under ¢
VAC 5-80-560. Significant modification procedures shall be
used for those permit modifications that:

1. Invoive significant changes to existing moniforing,
reporting, or recordkeeping requirements in the permit,
such as a change fo the method of monitoring to be
used, a change to the method of demonstraling
compliance or a relaxation of reporting or recordkeeping
requirements.

2. Reguire or change a case-py-case determination of
an emission limitation or cother standard, or a source-
specific determination for temporary sources of ambient
impacts made under 9 VAC 5-40-10 ef seq., 9 VAC 5-50-
10 et seq., or 9 VAC 5-60-10 of seq., or a visibility or
increment analysis carried out under this chapter.

3. Seek to establish or change a permit term or -
conditionr for which there is no corresponding underlying
applicable federal requirement and that the source has
assumed to avoid an applicable federal requirement to
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which the source would otherwise be subject.  Such

terms and conditions include:

a. A federaily enforceable emissions cap assumed fo
avoid classification as a modification under 8 VAC 5-
80-10, 9 VAC 5-80-20, or 9 VAC 5-80-30 or § 112 of
the federal Clean Air Act.

b. An alternative emissions limit approved pursuant fo
regufations promulgated under § 112())(5) of the
federal Clean Air Act (early reduction of hazardous air
pollutants).

B. An application for a significant permit modification shalf
meet the requirements of 9 VAC 5-80-430 and 9 VAC 5-80-
440 for permit issuance and renewal for the modification
proposed and shall include the following:

1. A description of the change, the emissions resulting
from the change, and any new applicable federal
requirements that will apply if the change occurs.

2. A suggested draft permit prepared by the applicant.

3. Completed forms for the board fo use fo notify the
administrator and affected states as required under 8
VAC 5-80-680.

C. The provisions of 9 VAC 5-80-690 shall be carried out
for significant permit modifications in the same manner as
they would be for initial permif issuance and renewal,

D. The provisions of § VAC 5-80-670 shall apply fo
applications made under this section.

E. The board shall take final action on significant pemmit
modifications within nine months after receipt of a complete
application.

F. The owner shall not make the change applied for in the
significant modification application until the modification is
approved by the board under subsection E of this section.

G. The provisions of 8 VAC 5-80-500 shall apply to
changes made under this section.

9 VAC 5-80-600. Permit modifications for affected units.
A. The following are permit modifications for affected units:

1. Relaxalion of an excess emission offset requirement
affer approval of the offset plan by the administrator.

2. Incorporafion of a final nifrogen oxides alfemative
emission Iimitation following a demonstration period.

3. Determinations concerning failed repowering projects
under 9 VAC 5-80-460F 1 and F 3.

4. At the option of the designated representative
submitting the permit revision, the permif revisions listed
in 9 VAC 5-80-610 A.

B. An application for a permit modification for an affected
unit shall meet the requirements of @ VAC 5-80-430 and 9
VAC 5-80-440 for permit issuance and renewal for the
modification proposed.

C. The provisions of 9 VAC 5-80-690 shall be carried out
for permit modifications for affected units in the same manner
as they would be for initial permit issuance and renewal.

D. The provisions of 9 VAC 5-80-670 shall apply to
applications made under this section.

E. The board shall take final action on permit modifications
for affected units within nine months after receipt of a
complete application.

F. The owner shall not make the change applied for under
this section until the modification is approved by the hoard
under subsection E of this section.

9 VAC 5-80-610. Fasi-track modifications for affected
units.

A. The following permit revisions are, at the option of the
designated representative submifting the permit revision,
either fast-frack modifications under this section or permit
modifications for affected units under 9 VAC 5-80-600:

1. Incomporation of a compliance option under 9 VAC 5-
80-450 that the designated representative did not submit
for approval and comment during the permit issuance
process.

2. Addition of a nitrogen oxides averaging pfan to a
permit.

3. Changes in a repowering plan, nitrogen oxides
averaging plan, or nitrogen oxides compliance deadline
extension.

B. The following requirements apply with respect to
service, notification, and public participation:

1. The designated representative shall serve a copy of
the fast-track modification on the following at least five
days prior to the public comment period specified in
subdivisions 2 and 3 of this subsection:

a. The administrator,
b. The board,
¢. Affected states,

d. Persons on a permit mailing list who have
requested information on the opportunity for public
comment, and

e. The chief elected official, chief administrative
officer, and the planning district commission for the
locality parficularly affected.

2. Within five business days of serving copies of the
fast-track modification under subdivision 1 of this
subsection, the designated representative shall give
public notice of the fast-track modification by publication
in a newspaper of general circulation in the area where
the source is located or in a state publication designed fo
give general public notice. The notice shall contain the
information listed in 9 VAC 5-80-670 C 1 a through C 1
h. The notice shall also sifate that a copy of the fast-
track modification is available (i) from the designated
representative and (ii) for public inspection during the
entire public comment period at the regional office.
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3.  The public shall have a period of 30 days,
commencing on the date of publication of the notice, fo
comment on the fast-track modification. Comments shall
be submitted in writing fo the board and fo the
designated representative.

C. The timetable for issuance shall be as follows:

1. Within 30 days of the close of the public comment
period, the board shall consider the fast-track
modification and the commenis received and approve, in
whole or in part or with changes or conditions as
appropriate, or disapprove the modification.

2. A fast-frack modification shall be effective
immediately upon approval and issuance, in accordance
with @ VAC 5-80-510 B 5.

9 VAC 5-80-620. Administrative permit amendments for
affected units.

A. The following permit revisions are administrative permit
amendments for affected units:

1. Activafion of a compliance oplion conditionally

" approved by the board, provided that all requirements for
activation under 9 VAC 5-80-450 C and 9 VAC 5-80-460
are met.

2. Changes in the designated representative or
afternative designated representative, provided that a
new certificalte of representation is submitted fo the
administrator in accordance with Subpart B of 40 CFR
Part 72.

3. Correction of typographical errors.

4. Changes in names, addresses, or lelephone or
facsimile numbers.

5. Changes in the owners or operafors, provided that a
new certificate of representation is submitted within 30
days to the administrator in accordance with Subpart B
of 40 CFR Part 72.

6. Termination of a compliance option in the permit,
pravided that all requirements for termination under 9
VAC 5-80-450 D shail be met and this procedure shall
not be used fo terminate a repowering plan after
December 31, 1999.

7. Changes in the date, specified in a new unit's acid
rain permit, of commencement of operafion or the
deadfine for monitor certification, provided that they are
in accordance with 8 VAC 5-80-420.

8. The addifion of or change in a nitrogen oxides
alternative emissions limitation demonstration period,
provided that the requirements of the 40 CFR Part 76 are
met.

9. Incorporation of changes that the administrator has
determined fo be similar fo those in subdivisions 1
through 8 of this subsection.

B. Adminisirative permit amendments for affected units
shall follow the procedures set forth at 9 VAC 5-80-560 B.
The board shall submit the revised portion of the permit to the

administrator within 10 working days affer the date of final
action on the request for an adminisirative amendment.

9 VAC 5-80-630.
affec:ted units,

Automatic permit amendments for

The following permit revisions shall be deemed to amend
automatically, and become a part of the affected unit's acid
rain permit by operation of law without any further review:

1. Upon recordation by the administrator under 40 CFR
Part 73, all allowance allocations to, transfers to, and
deductions from an affected unit's allowance fracking
system account.

2. Incomporation of an offset plan that has been
approved by the administrator under 40 CFR Part 77.

9 VAC 5-80-640. Reopening for cause.

A. A permit shail be reopened and revised under any of
the conditions stated in 9 VAC 5-80-480 L.

B. Proceedings to reopen and reissue a permit shall follow
the same procedures as apply to initial permit issuance and
shall affect only those parts of the permit for which cause fo
reopen exists. Such reopening shall be made as
expediticusly as practicable.

C. Reopenings shall not be initiafed before a notice of
such intent is provided to the source by the hoard at least 30
days in advance of the date that the permit is to be reopened,
except that the board may provide a shorter time period in the
case of an emergancy.

D. In reopening an acid rain permit, the board shall issue a
draff permit changing the provisions, or adding the
requirernents, for which the recpening was necessary.

E. The following requirements apply with respect to
reopenings for cause by EPA;

1. If the adminisirator finds that cause exists fo
terminate, modify, or revoke and reissue a pemnit
pursuant to  subsection A of this section, the
administrator shall notify the board and the permittee of
such finding in writing.

2. The board shafl, within 90 days after receipt of such
notification, forward to the administrator a proposed
determination of termination, modification, or revocation
and reissuance, as appropriate. The administrator may
extend this 90-day period for an additional 90 days if he
finds that a new or revised permit application is
necessary or that the board must require the permittee to
submit additional information.

3. The administrator shall review the proposed
determination from the board within 80 days of receipt.

4. The board shall have 90 days from receipt of an
objection by the administrator to resolve any objection
that he makes and to terminate, modify, or revoke and
reissue the permif in accordance with the objection.

5. If the board fails fo submit a proposed determination -
pursuant fo subdivision 2 of this subsection or fails to
resolve any objection pursuant to subdivision 4 of this
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subsection, the administrator shall terminate, modify, or
revoke and reissue the permit affer taking the following
actions:

a. Providing at least 30 days' notice fo the permitfee in
writing of the reasons for any such action. This nolice
may be given during the procedures in subdivisions 1
through 4 of this subsection.

b. Providing the permittee an opportunity for comment
on the administrator's proposed action and an
cpportunity for a hearing.

9 VAC 5-80-650. Malfunction.

A. A malfunction constitutes an affirmative defense fo an
aclion brought for noncompliance with fechnology-based
emission limitations if the conditions of subsection B of this
section are mef.

B. The affirmalive defense of malfunction shall be
demoanstrated by the permiftee through properly signed,
contemporaneous operating logs, or other relevant evidence
that show the following:

1. A malfunction occurred and the permittee can identify
the cause ar causes of the malfunction.

2. The permitted facility was at the time being properly
operated. :

3. During the period of the malfunction the permitiee
took all reasonable steps to minimize levels of emissions
that exceeded the emission standards, .or other
requirements in the permit.

4. For malfunctions that occurred for one hour or more,
the permiltee submitted to the board by the deadlines
established in subdivisions 4 a and 4 b of this subsection
a notice and written statement containing a description of
the malfunction, any steps taken to mitigate emissions,
and comrective actions taken. The notice fulfills the
requirement of 9 VAC 5-80-480 F 2 b to report promplly
deviations from permit requirements,

a. A nofice of the malfunction by {facsimile
transmission, telephone or telegraph as soon as
praclicable but no fater than four daytime business
hours of the time when the emission limitations were
gxceeded due lo the malfunction.

b. A wrtfen statement describing the malfunction no
later than two weeks following the day the malfunction
occurred.

C. In any enforcernent proceeding, the permittee seeking
to establish the occurrence of a malfunction shall have the
burden of proof.

D. The provisions of this section are in addition to any
malfunction, emergency or upsel provision contained in any
applicable requirement.

9 VAC 5-80-660. Enforcement.
A. The following general requirements apply:

1. Pursuant to § 10.1-1322 of the Code of Virginia,
faiture to comply with any condition of a penmit shall be
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considered a violafion of the Virginia Air Pollution Conirol
Law.

2. A psimit may be revoked or ferminated prior fo ifs
expiration dafe if the owner does any of the following:

a. Knowingly makes maierial misstatements in the
permit application or any amendments therelo.

b. Violates, fails, neglects or refuses fo comply with (i)
the terms or conditions of the pemf, (i) any
applicable reguirements, or (i) the applicable
provisions of this rule.

3. The board may suspend, under such conditions and
for such period of time as the board may prescribe, any
permit for any of the grounds for revocation or
terminafion contained in subdivision 2 of this subsection
or for any other violations of these regulations.

B. The following requirements apply with respect fo
penalties:

1. An owner who violates, fails, neglects or refuses fo
ocbey any provision of this rule or the Virginia Air
Pollution Control Law, any applicable requirernent, or
any permit condition shall be subject to the provisions of
§ 10.1-13186 of the Virginia Air Pollution Conirol Law.

2. Any owner who knowingly vivlates, fails, neglects or
refuses to obey any provision of this rule or the Virginia
Air Pollution Control Law, any applicable requirement, or
any pemnit condition shall be subject to the provisions of
§ 10.1-1320 of the Virginia Air Pollution Controf Law.

3. Any owner who knowingly makes  any false
Statement, representation or certification in any form, in
any notfice or report sequired by a permit, or who
knowingly renders inaccurate any required monitoring
device or method shall be subject to the provisions of
§ 10.1-1320 of the Virginia Air Pollution Control Law.

C. The following requiremenis apply with respect fo
appeals:

1. The board shall nofify the applicant in writing of its
decision, with ifts reasons, to suspend, revoke or
terminate a permit.

2. Appeal from any decision of the board under
subdivision 1 of this subsection may be faken pursuant
to 9 VAC 5-20-90, §10.1-1318 of the Virginia Air
Pollution Control Law, and the Adminisirative Process
Act.

3. Appeals of the acid rain portion of an operating permit
issued by the board that do not challenge or involve
decisions or actions of the administrator under §§ 407
and 410 of the federal Clean Air Act and the acid rain
program regulations shall be conducted according fo the
procedures in the Adminssirative Process Act. Appeals
of the acid rain partion of such a permit that challenge or
involve such decisfons or actions of the administrator
shalfl follow the procedures under 40 CFR Part 78 and
§ 307 of the federal Clean Air Acf. Such decisions or
actions include, but are not limited to, allowance
allocations,  determinations conceming  alternalive
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monitoring systems, and determinations of whether a
technolegy is a qualifying repoweting technology.

4. No administrative appeal or judicial appeal of the acid
rain portiont of an operating permit shall be allowed more
than 90 days following respectively issuance of the acid
rain portion that is subject to administrative appeal or
issuance of the final agency action subject fo judicial
appeal.

5. The administrator may intervene as a matter of right
in any state administrative appeal of an acid rain permit
or denial of an acid rain permit.,

6. No administrative arneal conceming an acid rain
requirement shall result in a stay of the following
requirements:

a. The allowance allocations for any year during
which the appeal proceeding is pending or is being
conducted;

b. Any standard requirement under 8 VAC 5-80-420;

c. The emissions monitoring and reporﬁng
requirements applicable to the affected units at an
affected source under 40 CFR Part 75;

d. Uncontested provisions of the decision on appeal;
and

e. The terms of a certificate of representation
submitted by a designated representative under
Subpart B of 40 CFR Part 72.

7. The board shall serve wriften notice on the
administrator of any sfafe administrative or judicial
appeal conceming an acid rain provision of any
operating permit or denial of an acid rain portion of any
operating permit within 30 days of the filing of the appeal.

8 The board shall serve writfen nolice on the
administrator of any determination or order in a state
administrative or judicial proceeding that interprets,
modifies, voids, or otherwise relates to any portion of an
acid rain permit. Following any such determination or
order, the administrator shall have an opportunity to
review and veto the acid rain permit or revoke the permit
for cause in accordance with 8 VAC 5-80-690.

D, The existence of a permit under this rule shall
constitufe a defense fo a violation of any applicable
requirement if the permit contains a condition providing the
permit shield as specified in 9 VAC 5-80-500 and if the
requirements of 8 VAC 5-80-500 have been met The
existence of a permit shield condition shall not relieve any
owner of the responsibility to comply with any applicable
regulations, laws, ordinances and orders of other
govemmental entities having jurisdiction. Otherwise, the
existence of a permit under this rule shall not constitute a
defense of a violation of the Virginia Air Pollution Control Law
or these regulations and shall not relieve any owner of the
responsibifity to comply with any applicable regulations, laws.
ordinances and orders of the governmental enfities having
Jurisdiction.

E.  The following requirements apply with respect fo
inspections and right of entry:

1. The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Control Law and 9 VAC 5-20-
150, has the authority to require that air pollution records
and reports be made available upon request and fo
require owners to develop, maintain, and make available
such other records and information as are desmed
necessary for the proper enforcement of the permits
issted under this rule.

2. The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Control Law, has the authorily,
upon presenting appropriate credentials to the owner, fo
do the following:

a. Enter without delay and at reascnable times any
business establishment, construction site, or ofher
area, workplace, or ehvironment  in the
Commonwealth; and

b. inspect and investigate during regular working
hours and at other reasonable times, and within
reasonable limits and in a reasonable manner, without
prior notice, unless such notice is authorized by the
board or its representative, any such business
establishment or place of employment and alf perfinent
conditions, structures, machines, apparatus, devices,
equipment and materials therein, and question
privately any such employer, officer, owner, operator,
agent, or employee. If such enfry or inspection is
refused, prohibited, or otherwise interfered with, the
board shall have the power to seek from a court
having equity jurisdiction an order compeliing such
entry or inspection.

F. The board may enforce permits Issued under this rule
through the use of other enforcement mechanisms such as
consent orders and special orders. The procedures for using
these mechanisms are contained in 9 VAC 5-20-20 and 9
VAC 5-20-30 and in §§ 10.1-1307 D, 10.7-1309, and 10.1-
1309.1 of the Virginia Air Poliution Control Law.

9 VAC 5-80-670. Public participation.

A. Except for modifications qualifying for minor permit
modification  procedures and  administrative  permit
amendments, draft permits for initial permit issuance,
significant modifications, and renewals shafl be subject to a
public comment period of at least 30 days. The board shall
notify the public using the procedures in subsection B of this
section.

B. The board shall nolify the public of the draft permit or
draft permit modification (i} by advertisement in a local
newspaper of general circulation in the locality particularly
affected and in a newspaper of general circulation in the
affected air quality controf region and {ii) through a nolice to
persons on a permit mailing list who have requested stich
information of the opportunity for public comment on the
information available for public inspection under the
provisions of subsection C of this section. For sources -
subject to this rule, the notice shall be mailed to the chief
elected officiai and chief administrative officer and the
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planning district commission for the locality parficularly a. The name, mailing address and telephone number
affected. of the requester.

C. The following requirements apply with respect fto
content of the public notice and availability of information:

b. The names and addresses of all persons for whom
the requester is acting as a representative.

1. The notice shall include but not be limited to the
following:

a. The source name, address and description of
specific location.

b. The name and address of the permittee.

c. The name and address of the regional office
pracessing the permit.

d. The activity or activities for which the permit action
is sought.

e. The emissions change that would result from the
pemmit issuance or modification.

f. A statement of estimated local impact of the activity
for which the permit is sought, including information
regarding specific pollutants and the total quantity of
each emitfed pollutant and the lype and quantity of
fuels used.

g. The name, address, and telephone number of a
department contact from whom interested persons
may obtain additional information, including copies of
the draft permit or draft permit modification, the
application, air quality impact information if an ambient
air dispersion analysis was performed and all relevant
supporting materials, including the compliance plan.

h. A brief description of the comment procedures
required by this section.

i. A brief description of the procedures to be used fo
request a hearing or the time and place of the public
hearing if the board defermines fo hold a hearing
under subdivision E 3 of this section.

2. Information on the permif application (exclusive of
confidential information under 9 VAC 5-20-150), as well
as the draft permit or draft permit modification, shall be
available for public inspection during the entire public
comment period af the regional office.

D. The board shall provide such notice and opportunity for

participation by affected states as is provided for by 8 VAC 5-
80-680.

E.  The following requirements apply with respect fo

opportunity for public hearing:

1. The board shall provide an opportunity for a public
hearing as described in subdivisions 2 through 6 of this
subsection.

2. Following the initial publication of notice of a public
comment period, the board shall receive written requests
for a public hearing fo consider the draft permit or draft
permit maodification. The request shall be submitted
within 30 days of the appearance of the nofice in the
newspaper. Request for a public hearing shall confain
the following information:

¢. The reason why a hearing is requested, including
the air quality concern that forms the basis for the
request.

d. A brief, informal statement setting forth the factual
nature and the extent of the inferest of the requester or
of the persons for whom the requester is acting as
representative, including information on how the
operation of the facility under consideration affects the
requester.

3. The hoard shall review all requests for public hearing
filed as required under subsection £ 2 of this section
and, within 30 calendar days following the expiration of
the public comment period, shall grant a public hearing if
it finds both of the following:

a. There is significant public inferest in the air quality
issues raised by the permit application in question.

b. There are substantial, disputed air quality issues
refevant to the permit application in question.

4. The board shall notify by mail the applicant and each
requester, at his last known address, of the decision fo
convene or deny a public hearing. The notice shall
contain the basis for the decision fo grant or deny a
public hearing. If the public hearing is granted, the
notice shall contain a description of procedures for the
public hearing.

5. If the board decides to hold a public hearing, the
hearing shall be scheduled at least 30 and no later than
60 days after mailing the nofification required in
subdivision 4 of this subsection.

6. The procedures for notification fo the public and
avaitability of information used for the public comment
period as provided in subsection C of this section shall
also be followed for the public hearing. The hearing
shall be held in the affected air quality controf region.

7. As an altemative to the requirements of subdivisions
1 through 6 of this subsection, the board may hold a
public hearing if an applicant requests that a public
hearing be held or if, prior to the public comment petiod,
the board determines that the conditions in subdivisions
3 a and b of this subsection pertain to the permit
application in question.

8. The board may hold a public hearing for more than
one draft permit or draft permif modification if the location
for the public hearing is appropriate for the sources
under consideration and if the public hearing fime
expected for each draft permmit or draft permit
muodification will provide sufficient time for public
concems fo be heard.

9. Written comments shall be accepted by the hoard for
at least 15 days after the hearing.
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F. The board shall keep (i) a record of the commenters
and (if). a record of the issues raised during the public
participation process so that the administrator may fulfill his
obligation under § 505(b)(2) of the federal Clean Air Act to
determine whether a citizen petition may be granted. Such
records shall be made available to the public upon request.

9 VAC 5-80-680. Operational flexibility.

A. The board shall allow, under conditions specified in this
section, operational flexibility changes at a source that do not
reguire a revision to be made fo the pemmit in order for the
changes fo occur. Such changes shall be classified as
follows: (i} those that contravene an express permit term, or
(i) those that are not addres  >d or prohibited by the permit
The conditions under which the board shall allow these
changes to be made are specified in subsections B and C of
this section, respectively.

B. The following requirements apply with respect fo
changes that contravene an express permit term:

1. The following general requiremenis apply:

a. The bocard shall allow a change af an affected
source that changes a permit condition with the
exception of the following.

(1) A modification under 9 VAC 5-80-10, 9 VAC 5-
80-20, or § VAC 5-80-30.

{2) A maodification under the provisions of or
regulations promulgaled pursuant to § 112 of the
federal Clean Air Act.

(3) A change that would exceed the emissions
allowable under the permit. '

(4 A change that would violate applicable
requirements.

(5} A change that would contravene federally or
state enforceable permit terms or conditions or both
that are monitoring (including test methods},
recordkeeping, reporting, compliance schedule
dates or compliance cerfification requirements.

b. The owner shall provide wriften nolification fo the
administrator and the board af least seven days in
advance of the proposed change. The wriffen
notification shall include a bref description of the
change within the permitfed facilily, the date on which
the change will occur, any change in emissions, and
any permit ferm or condifion that is no longer
applicable as a result of the change.

¢. The owner, hoard and the administrator shall attach
the notice described in subdivision 1 b of this
subsection to their copy of the relevant permit.

d. The pemnit shield under 9 VAC 5-80-500 shall not
extend fo any change made pursuant to subdivision 1
of this subsection.

2. The following requirements apply with respect fo
emission trades within permitted facilities provided for in
these regulations:

a. With the exception of the changes listed in
subdivision 1 a of this subsection, the board shall
allow permitted sotirces fto frade increases and
decreases in emissions within the permitfed facility (i}
where these regulations provide for such emissions
frades without requiring a permit revision and (i)
where the permit does not already provide for such
emissions trading.

b. The owner shall provide writlen notification to the
administrator and the board at least seven days in
advance of the proposed change. The wriffen
notification shall include such information as may be
required by the provision in these regulations
authorizing the emissions trade, Including at a
minimum the name and location of the facility, when
the proposed change will occur, a description of the
proposed change, any change in emissions, the pemmit
requirements with which the source wifl comply using
the emissions trading provisions of these regilations,
and the pollutants emitted subject to the emissions
trade. The nofice shall also refer to the provisions with
which the source will comply in these requlations and
which provide for the emissions trade.

¢. The permit shield described in 9 VAC 5-80-500
shall not extend to any change made under this
subdivision. Compliance with the penmit requirements
that the source will meet using the emissions trade
shall be determined according to requirements of
these regulations.

3. The following requirements apply with respect fo
emission trades within affected sources to comply with
an emissions cap in the permit:

a. If a permit applicant requests it, the board shall
issue permits that confain terms and conditions,
including all terms required under 8 VAC 5-80-490 to
determine compliance, allowing for the trading of
emissfons increases and decreases within the
permitted facility solely for the purpose of complying
with a federally-enforceable emissions cap that is
established in the permit independent of otherwise
applicable federal requirements. The permit applicant
shall include in the application proposed replicable
procedures and permit terms that ensure that the
emissions trades are guantifiable and enforceable.
The board shall not include in the emissions trading
provisions any emissions units for which emissions are
not quantifiable or for which there are no replicable
procedures to enforce the emissions trades. The
permit shall also require compliance with alf applicable
requirements.

b. The board shall not allow a change fo be made
under subdivision 3 of this subsection if it is a change
listed in subdivision 1 of this subsection.

¢. The owner shall provide written notification fo the
administrator and the board af least seven days in
advance of the propesed change. The written .
notification shalf state when the change wilf occur and
shall describe the changes in emissions that will result
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C.
changes that are not addressed or prohibited by the permit:

and how these increases and decreases in emissions
will comply with the terms and conditions of the permit.

d. The permit shield under 3 VAC 5-80-500 shall
extend to terms and conditions that allow such
increases and decreases in emissions.

The following requirements apply with respect fo

1. The board shall allow the owner fo make changes
that are not addressed or prohibited by the permit unless
the changes are subject to the following requirements:

a. Muodifications under 9 VAC 5-80-10, 9 VAC 5-80-
20, or 8 VAC 5-80-30,

b. Modifications under § 112 of the federal Clean Air
Act or the regulations promulgated under § 112,

2. Each change shall meet all applicable requirements
and shall not violate any existing permit term or condition
which is based on applicable federal requirerments.

3.  Sources shall provide contemporaneous wrilfen
notice to the board and the administrator of each
change, except for changes fo emissions units deemed
insignificant and listed in 9 VAC 5-80-720 A. Such
written notice shall describe each change, including the
date, any change in emissions, poflutants emitted, and
any applicable federal requirement that would apply as a
result of the change.

4. The change shall not qualify for the pemnit shield
under 9 VAC 5-80-500.

5. The permittee shall keep a record describing changes
made at the source that result in emissions of a
regulated air pollutant subject to an applicable federal
requirement but not otherwise regulated under the
permit, and the emissions resulting from those changes.

2. The board, as part of the submittal of the proposed
permit to the administrator (or as soon as possible after
the submitfal for minor permit maodification procedures
altowed under @ VAC 5-80-570 or 9 VAC 5-80-580), shall
notify the administrator and any affected state in writing
of any refusal by the board fo accept recommendations
for the proposed permit that the affected state submitted
during the public or affected state review period. The
notice shall include the reasons why the board wifl not
accept a recommendation. The board shail not be
obhligated to accept recommendations that are not based
on applicable federal requirements or the requirements
of this rule.

The following requirements apply with respect fo

objections by EPA:

1. No permit for which an application must be
transmilted fo the administrator under subsection A of
this section shall be issued if the administrator objects to
its issuance in wrting within 45 days of receipt of the
proposed permit and all necessary supporting
informalion.

2. Any objection by the administrator under subdivision
1 of this subsection shall include a statement of the
reasaons for the objection and a description of the terms
and conditions that the permit must include fo respond to
the objection. The administrator shall provide the permit
applicant a copy of the objection.

3. Failure of the board to do any of the following also
shall constitute grounds for an objection:

a. Comply with subsection A or B of this section or
both.

b.  Submit any information necessary (o review
adequately the proposed permit.

c. Process the permit under the public comment

9 VAC 5-80-690.
stafes.

Permit review by EPA and affected procedures in 9 VAC 5-80-670 except for minor permit

madifications.

A, The following requiremenis apply with respect fo 4

! ¢ i . If, within 90 days after the date of an objection under
transmission of information to the administrator:

B.
by affected states:

1. The board shall provide to the administrator a copy of
each permit application (including any application for
permit maodification), each proposed permit, and each
final permif issued under this rule,

2. The board shall keep for five years such records and
submit fo the administrator such information as the
administrator may reasonably require to ascerain
whether the Virginia program complies with the
requirements of the federal Clean Air Act or of 40 CFR
Part 70.

The following requirements apply with respect to review

1. The hoard shall give notice of each draft permit to any'

affected state on or before the time that the board
provides this notice to the public under 9 VAC 5-80-670,
except to the extent that 9 VAC 5-80-570 or 9 VAC 5-80-
580 requires the timing of the notice to be different.

subdivision 1 of this subsection, the board faifs to revise
and submif a proposed permit in response to the
objection, the administrator shall issue or deny the permit
in accordance with the requirements of 40 CFR Part 71.

D. The following requirements apply with respect to public
petitions to the administrator:

1. If the administrator does not object in writing under
subsection C of this section, any person may petition the
administrator within 60 days after the expiration of the
45-day review period for the administrator to make such
objection,

2. Any such petition shall be based only on objections to
the permit that were raised with reasonable specificity
during the public comment period provided for in 9 VAC
5-80-670, unless the petitioner demonstrates that it was
impracticable to raise such objections within such period,
or unless the grounds for such objection arose after such
period.
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3. If the administrator objects to the permit as a result of
a petition filed under subdivision 1 of this subsection, the
board shall not issue the permit until the objection has
been resolved, except that a petition for review does not
stay the effectiveness of a permit or its requirements if
the permit was issued after the end of the 45-day review
perfod and prior to an objection by the administrator.

4. If the board has issued a permit prior to receipt of an
objection by the administrator under subdivision 1 of this
subsection, the administrator shall modify, terminate, or
revoke such permit, and shall do so consistent with the
procedures in 9 VAC 5-80-640 E 4 or E 5 a and b except
in unusual circumstances, and the board may thereafter
issue only a revised permit that satisfies the
administrator's objection. In any case, the source shall
not be in violation of the requirement to have submitted a
timely and complete application.

E. No pemmit (including a permit renewal or modification)
shall be issued by the board until affected states and the
administrator have had an opportunity to review the proposed
permit as required under this section.

9 VAC 5-80-700. Voluntary inclusions of additional state-
only requirements as applicable state reguiremenis in
the permit.

A. Upon the request of an applicant, any requirement of
these regulations not included in the definition of applicable
requirement may be included as an applicable state
requirement in a permit issued under this rtile.

B. If the applicant chooses fo make a request under
subsection A of this section, the provisions of this rule
pertaining to applicable state requirements shall apply.

C. The request under subsection A of this section shall be
made by including the citation and description of any
appficable requirement not defined as such in this rule in the
permit application submitted fo the board under 9 VAC 5-80-
440 E.

EPA Acid Rain Program -- Phase |l Permit Application (40
CFR 72.30-72.31) with instructions, EPA Form 7610-186 (rev.
12-94)

EPA Acid Rain Program -- Repowering Extension Plan (40
CFR 72.44) with instructions, EPA Form 7610-17 (rev. 12-94)

Documents Incorperated by Reference

D 1265-92, Standard Practice for Sampling Liquefied
Petroleum (L.P) Gases (Manual Method), American Society
for Testing and Materials, 1992.

D 1072-90, Standard Test Method for Total Sulfur in Fuel
Gases, American Society for Testing and Materials, 1990,
reapproved 1994,

D 975-94, Standard Specification for Diesel Fuel Qils,
American Society for Testing and Materials, 1994.

D 396-92, Standard Specification for Fuel Qils, American
Society for Testing and Materials, 1992.

D 388-95 Standard Classification of Coals by Rank,
American Society for Testing and Materials, 1995.

D 129-91, Standard Test Method for Sulfur in Petroleum
Products {General Bomb Method), American Society for
Testing and Materials, 1991.

D 4294-90, Standard Test Method for Sulfur in Petroleum
Products by Energy-Dispersive X-ray Fluorescence
Spectroscopy, American Society for Testing and Materials,
1990,

D 4057-88, Standard Practice for Manual Sampling of
Petroleum and Petroleum Products, American Society for
Testing and Materials, 1988.

D 2622.94, Standard Test Method for Sulfur in Petroleum
Products by X-ray Spectrometry, American Society for
Testing and Materials, 1994,

NOTICE: The forms used in administering 8 VAC 5-80-380
et seq., Article 3, Acid Rain Operating Permits (Rule 8-7) are
not being published due to the large number; however, the
name of each form is lisied below. The forms are available
for public inspection at the State Air Pollution Control Board,
629 East Main Street, Richmond, Virginia, or at the office of
the Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

Forms
Air Operating Permit Application, CEQ Form 805 (2/15/96)

EPA Acid Rain Program -- New Unit Exemption Form (40
CFR 72.7) with instructions, EPA Form 7610-19 (rev. 12-94)

EPA Acid Rain Program -- Retired Unit Exemption Form {40
CFR 72.8) with instructions, EPA Form 7610-20 (rev. 12-84)

EPA Acid Rain Program -- Certtificate of Representation (40
CFR 72.24) with instructions, EPA Form 7610-1 (rev. 12-94)

VA R. Doc. No. R98-297; Filed April 9, 1996, 3;01 p.m,

VIRGINIA HEALTH SERVICES COST REVIEW
COURNCIL

Title of Requlatign: 12 VAC 25-20-10 et seq. Rules and
Regulations of the Virginia Health Services Cost Review
Council (amending 12 VAC 25-20-10, 12 VAC 25-20-130,
12 VAC 25-20-160, 12 VAC 25-20-170, 12 VAC 25-20-180,
12 VAC 25-20-190, 12 VAC 25-20-230, 12 VAC 25-20-240,
12 VAC 25-20-250, 12 VAC 25-20-270, 12 VAC 25-20-280,
12 VAC 25-20-290, 12 VAC 25-20-350, and 12 VAC 25-20-
390; repealing 12 VAC 25-20-140, 12 VAC 25-20-150, 12
VAC 25-20-200, 12 VAC 25-20-210, 12 VAC 25-20-220, 12
VAC 25-20-300, 12 VAC 25-20-310, 12 VAC 25-20-320, 12
VAC 25-20-330, 12 VAC 25-20-340, 12 VAC 25-20-360, and
12 VAC 25-20-370).

Statutory Authority:
Virginia.

§§ 9-158 and 9-16C of the Code of
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Public Hearing Date: May 21, 1996 - 10:30 a.m.
Public comments may be submitted until June 28, 1996,
{See Calendar of Events section
for additional information)

Basis: The Virginia Health Services Cost Review Council has
the authority to premulgate these regulations pursuant to §§
9-158 and 9-160 of the Code of Virginia. The proposed
regulation is mandated by state law and legislative
requirements of the 1995 Session of the General Assembly,
1995 Acts of Assembly, Chapter 765,

Purpose: The Virginia Health Services Cost Review Council
is the only agency that collects, analyzes and disseminates
hospital and nursing home financial and statistical information
to promote cost containment within the health care industry.
The council is supported entirely from Special Dedicated
Revenues (fees assessed health care institutions at the time
budget and historical filings are submitted) The proposed
regulation is necessary because House Bill 2294, passed by
the 1995 Session of the General Assembly, eliminated the
reguirement for nursing homes to file a budget and a
Commercial Diversification Survey with the council. Also, the
interagency Task Force to Eliminate Duplicative and
Unnecessary Reporting, formed in compliance with Chapter
765, 1995 Acts, further determined hospital budget and
quarterly filings to be unnecessary. Conseguently, the rules
and regulatiens must reflect the change in filing reguirements
as well as a method for assessing fees that is not related to a
budget filing. Without a provision for fee collection, a serious
shortfall of revenues will occur.

Substance: This regulation eliminates the reguirement for
nursing homes and hospitals to submi{ budget filings, for
nursing homes to submit Commercial Diversification Surveys
and for hospitals 1o submit quarterly filings with the council.
The regulation also provides a method for assessing fees
that is not related to a budget filing. These changes are
permissible and, in the case of nursing homes, required
within the current status of the law.

Issues: If these regulations are adopted, hospitals and
nursing homes will be relieved of burdensome, unnecessary
and, in the case of nursing homes, statutorily prohibited
reporting requirements. There are no disadvantages for
hospitals, nursing homes or the general public. The state will
not suffer a shortfall of revenues which would impede its
ability to carry out the Virginia Health Services Cost Review
Council's mandated functions under the Code of Virginia.

Department of Planning and Budget's Fconomic Impact
Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Qrder Number 13 (24). Section 9-6.14:7 1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply; the identity
of any localities and types of businesses or other entities
particuiarly affected, the projected number of persons and
employment positions to be affected. the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private

property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation
The proposed regulation does three things:

1} makes some administrative changes in the way fees
are coilected,

2) implements the requirement in HB2294 (1995} that
nursing facilities not be required to make budget filings,
and

3) implements the recommendaticns of the Interagency
Task Force to Eliminate Duplicative and Unnecessary
Reporting that hospitals no longer be required to submit
budgets and guarterly filings to the Council.

Estimated Economic mpact

The Virginia Health Services Cost Review Council
(hereinafter, the Council) collects, analyzes and disseminates
information about hospitals and nursing homes in order to
promote cost containment within the health care industry.
The Councll is self-supporting through fees paid by health
care facilities. Before this time, fees were assessed
alongside facility budget filings. Budget filings have been
eliminated for nursing facilities by HB2294 (1995) and for
hospitals by this regulation on the recommendation of the
Interagency Task Force to Eliminate Duplicative and
Unnecessary Reporting (hereinafter, Task Force). Since fee
collections were tied to budget submission in the Council
regulations, the reguiations must be changed {o arrange for
the collection of fees in the absence of budget submissions.
The change in the way fees are collected is a purely
administrative adjustment that has no associated economic
costs.

The reduced reporting requirements for nursing homes is
specifically required by HB2294 (1995). Since striking
nursing homes from the coverage of these rules is a direct
legislative mandate, the economic consequences do not
arise from regulatory action and, hence, are not included in
this analysis.

This analysis will focus on the elimination of hospital budget
and quarterly filings on the recommendation of the Task
Force. There will be some direct savings associated with this
change. The Virginia Hospitals and Health Care Association
calculated the cost of the budget and guarterly filings.’
These estimates are given in the Table 1.

These regulations impose another kind of cost on hospitals
as well. Since hospitals are required to provide the buyers of
their services with detailed proprietary information, it places
them at a strategic disadvantage in negofiating a contract
with insurers. This may result in the transfer of some profits
from the owners of hospitals to the owners of insurance
companies.

While a transfer of profits from one firm to another does not
itself change total economic value in the short run, it does

' This information was provided by David Mcore of the Virginia Hospital and

Health Care Association, 1/86.
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raise the philosophical issue of the fairness of using the
power of the government to effect this transfer. In the longer
run, this shift in profits could reduce somewhat the amount of
investment made in the health care industry. The magnitude
of this unintended consequence of cost information rules is
not known at this time.

In attempting tc measure the economic impact of eliminating
these reporting requirements, we need first to evaluate the
intended function of providing the information. The easier it
is to observe the quality and gquantity of goods in a market,
the easier it is tc negotiate a transaction between a buyer and
a seller. The more difficult it is to observe the actual output of
a seller, the more effort the potential buyers and sellers must
put into negotiating a contract because the contract will
regulate levels of effort of the seller rather than actual output
of goods or services.” In the case of hospitals, the output
that buyers care about is healing patients whose state of
health on admissicn is not directly observable, at least not by
the buyers of the service. Thus, the actual output of hospitals
is not something one can buy directly.

_ Table 1: Virginia Hospital & Healthcare Association
Cost Estimates for Completing VHSCRC Forms®

Hospital Annual Budget Filing:

66 data elements, requires $1086.

approximately 5.5 hours @ $19.27

times 116 hospitals $12,296.

Hospital Quarterly Filing:

66 data elements, requires $85.
approximately 4.25 hours @
$20.08

times four submissions per year $340,

times 1186 hospitals $36,440.

Hospital Annual Historical Filing:

380 data elements, requires $621.

approximately 30 hours @ $20.70

253 data elements being
eliminated, approx. 20 hours @
$20.70

the difference of these times 116
hospitals

$414.

$24,012.

Total Annual Cost to 116 Virginia $75,748.

Hospitals

An analogy may be instructive. When you go to buy a tube of
toothpaste, you don't need to inquire about the cosis of
producing the product. You know what you are getting and
the value you receive is either worth the cost to you or it is

“ This difficuity 15 often called the principle-agent problern.

* These figures assume 116 hospitals. The Council Indicated that they receive
fitings from 136 hospitais. Assuming that the per hospital costs are close to
those given in the table, then the total costs for 136 hospitals would be $88.944.

not. The presence of competition in the industry reassures
us that the price of the toothpaste will not be too far from the
cost of production and marketing plus some normal rate of
return (profit) for the manufacturer. On the other hand, when
you take your car into the shop because it is making a
mysterious engine noise, the mechanic charges by the hour
plus parts because the condition of the car is not known,
hence it is not known in advance what level of service will be
necessary to achieve the desired outcome, a working engine.
Notice that this contract does give the mechanic some
incentive to increase costs. Fortunately, the market for these
services is quite competitive so the costs of this imperfect
contract are kept within reasonable bounds.

As a consequence of the difficulty of observing the actual
output of a hospital, insurers and hospitals must bargain over
the level of effort exerted by the hospitai and payments are in
terms of effort rather than output. So an insurance company
will pay for a day of treatment (per diem} rather than an
amount of healing. For this reason, the negotiation of
contract terms between hospitals and insurers can be quite
costly and the resulting contract can give hospitals incentives
that are inconsistent with providing the maximum amount of
healing at the lowest cost.

The difficulty of contracting for performance in the health care
arena has been thought to be largely respansible for much of
the recent inflation in the costs of medical care. In response,
many jurisdictions have either directly regulated hospital
prices or have, as in the case of Virginta, forced hospitals to
reveal information that allowed purchasers of information
independently to evaluate the costs hospitals face in
providing services. Armed with this information, insurers
could make comparisons of performance across hospitals
and use that information to more readily negotiate contracts
that did not contribute to medical care cost inflation. The
information provided also has a value to the hospitals
because they are in a better position to judge how their
performance compares to other providers. This can be of
value in improving performance.

One way to sliminate the information problems in the heaalth
care market without requiring the disclosure of proprietary
information would be to develop standardized units of service
that sellers could offer in the market. The object would be to
create a standardized commodity in the market for heaith
care services. if that can be done, then negotiaticns hetween
buyers and sellers can be carried out in terms of the actual
output. Efforts are now under way at the Council and
elsewhere to define marketable units of health care services.

The standardized commodity mentioned earlier is called the
severity-adjusted Diagnosis Related Group (DRG). For a
given diagnosis, we wish to know what bundle of services,
equipment and medications are necessary to achieve the
desired result, a healthy patient. This is a commodity that
can be purchased from the sellers (hospitals} by the buyers
(insurance companies). Its price and quality can be
compared in conceptually the same way as different brands
of toothpaste. The definition and use of this health care
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commodity could reduce the need for the mandatory
reporting of proprietary information,*

This change could be harmful fo some of the firms that used
the information because they will lose access to some useful
propriefary information. However, this loss is offset by the
gain to other firms. There should be a substaniial aggregate
net gain in economic efficiency.

If the DRG system could be implemented effectively at a
reasonable cost, then we would expect a gain in economic
efficiency from eliminating the mandatory filings and
replacing them with DRGs. The problem, of course, is that it
is very difficult to put a system of DRGs in place because it is
hard to standardize this commodity that comes in such
infinite variety; and the greater the variety of DRGs, the more
expensive the system will be to administer. in addition,
payments based on DRGs give providers incentive to
minimize the costs associated with a DRG. Since the actual
condition of the patient is not observable at discharge, this
means that there is incentive to cut treatment costs in a way
that could have an effect the health of the patient at
discharge.

Thus, we are left with the original problem of controlling
health care costs without compromising patient care.
Previously, this was accomplished by providing information
about provider rates of return based on mandatory reporting
of financial information. The Council has chosen to replace
the rate of return analysis with a system of efficiency scoring
based on a number of factors:

» Charges for certain admissions

» Productivity and utilization

= Financial performance

» Support from the community and from Medicaid

Since these factors are more closely related to the cost
structure of the provider than the earlier rate-of-return
evaiuation, it should provide a better basis for negotiating
agreements between providers and insurers that do not
confribute as much te increased heallh care costs.
Differences in efficiency scores will be useful information to
insurers in determining how much to pay for various services
and will be useful to providers in assessing the relative
efficiency of their own operations.

Since this scoring sysiem is based on annual historical
filings, the budget and quarterly filings are not necessary for
this purpose. That said, it is not clear whether the elimination
of the budget and quarterly information will have a net
econemic benefit or not. The total costs to Virginia hospitals
of this filing is between 312,000 and $15,000 per year. For
quarterly filings the cost is between $39,000 and $45,000.
This information is used by both insurers and by other
hospitals. By the same token, the information is not specific
enough to be of great advantage to competitors in learning
about the specific cperations of reporting hospitals. It is
supplemental information that allows insurers to compare the
expected and actual performance across hospitals.

a

To continue with the auto repair anaiagy, 1t is as If we could classity the
vancus noises in the car according 1o wnat the uncertying problem is and what 15
required to repair that problem. In that case, consumers would demand that
autoc mechanics prices for a repair procedure rather than charge by the hour.

One possible approach to these budget and quarterly filings
diliemma would be to charge users for their use of the
information and use the proceeds to compensate (at least
partially) hospitals for their costs of providing it. If the price
users are willing to pay for the information does not equal or
exceed the cost of providing it, then a stronger argument can
be made that the information is not worth collecting in the first
place. As things stand, there is no way of making a
meaningful estimate of the economic value of the information.
it could be greater or smaller than the cost of providing it.
The Council's efficiency scoring approach has probably
reduced somewhat the vaiue of the budget and quarterly
information fromm what it was when only rate-of-return
information was provided.

Businesses and entities affected

Hospitals and health insurance providers are the businesses
primarily affected by this regulation. The savings will accrue
principally to hospitals and, in competitive markets, to their
cusiomers. |f health costs do rise as a result of the
elimination of budget and guarterly filings, then all individuals,
businesses and municipalities would be affected to some
degree.

Localities particularly affected

No localities inn Virginia will be paricularly affected by this
reguiation.

Projected impact on employment

This proposal will not have any significan{ affect on
employment in Virginia.

Effects on the use and vaiue of private property

This regulation is not expected to have any significant effect
on the value of real property in Virginia.

Summary

For the reasons described above, we cannot state with any
assurance whether the elimination of the budget and
quarterly filings from hospitals will have a positive or a
negative economic impact in Virginia. Such a conclusion
would require that we know what change in health care prices
in the coming years is due to the reduction in access to this
information and, further, what part of that change was a shift
in profits between firms and what part was an actual increase
in costs, Raliable measurement of these things is not
possible at this time.

Agency Response to Department of Planning and Budget's
Economic Imnact Analysis:

The agency concurs with the Department of Planning and
Budget's summary statement. It is difficult to determine if the
elimination of hospital budget and quarterly filings will have a
posifive or negative econcmic impact in Virginia. However, in
light of the fact that quarterly filings are currently littte used by
buyers and sellers in the market for health care services, any
impact from their elimination should be minimal. The only
remaining question is related to the elimination of hospital
budget filings. Any repercussions can be moenitored and a re-
evaluation can take place within one year after the proposed
regulation takes effect.
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Summary:

This proposed regulation incorporates changes to an
existing regulation.  This regulation eliminates the
requirement for nursing homes anhd hospitals to submit
budget filings, for nursing homes to submit Commercial
Diversification Surveys and for hospitals to submit
guarterly filings with the council. The regulalion also
provides a method for assessing fees that is not related
to a budget filing.

12 VAC 25-20-10. Definitions.

The following words and terms, when used in this chapter,
shall have the following meanings:

"Adjusted pafient days" means inpatient days divided by
the percentage of inpatient revenues to total patient
revenues.

" 5

"Certified nursing facility” means any skilled nursing facility,
skilled care facility, intermediate care faciiity. nursing or
nursing care facility, or nursing home, whether freestanding

or a portion of a freestanding medical care facility, that is
certified as a Medicare or Medicaid provider, or both,
pursuant to § 32.1-137.

"Council” means the Virginia Health Services Cost Review
Council.

"Consumer” means any person (i) whose occupation is
other than the administration of health activities or the
provision of health services, {if) who has no fiduciary
obligation to a health care institution or other health agency
or to any organization, public or private, whose principal
activity is an adjunct to the provision of health services, or {iii)
who has no material financial interest in the rendering of
health services.

“Health care instifution” means (i) a general hospital,
ordinary hospital, or outpatient surgical hospital, nursing
home or certified nursing facility licensed or certified pursuant
to Articte 1 {(§ 32.1-123 et seq.) of Chapter 5 of Title 32.1 of
the Code of Virginia, (i) a mental or psychiatric hospital
licensed pursuant to Chapter 8 {§ 37.1-179 et seq.) of Title
37.1 of the Code of Virginia ard or {iii) a hospital cperated by
the University of Virginia or Virginia Commonwealth
University. In no event shall such term be construed to
include continuing care refirement communifies which file
annual financial reports with the State Corporation
Commission pursuant to Chapler 49 (§ 38.2-4900 et seq.) of
Title 38.2 of the Code of Virginia, any physician's office,
nursing care facility of a religious body which depends upon
prayer alone for healing, independent laboratory or outpatient
clinic.

"Hospital” means any facility licensed pursuant fo § 32.1-
123 et seq. or § 37.1-179 et seq. of the Code of Virginia.

"L ate charge" means a fee that is assessed a health care
institution that files—its—budget—annual—repor—or—charge
schedule-with-the counclt submits any of the council's filings
past the due date.

"Nursing home"™ means any facility or any identifiable
component of any facility licensed pursuant to Article 1 (§
32.1-123 et seq.) of Chapter 5 of Title 32.1 of the Code of
Virginia, in which the primary function is the provision, on a
continuing basis, of nursing services and health-related
services for the treatment and inpatient care of twe or more
nonrelated individuals, including facilities known by varying
nomenclature or designation such as convalescent homes,
skilled nursing facitities or skilled care facilities, intermediate
care facilities, extended care facilities and nursing or nursing
care facilities,

"Patient day” means a unit of measure denoting lodging
facilities provided and services rendered to cne inpatient,
between census-taking-hour on two successive days. The
day of admission but not the day of discharge or death is
counted a patient day. If both admission and discharge or
death cccur on the same day, the day is considered a day of
admission and counts as one patient day. For purposes of
filing fees to the council, newborn patient days would be
added. For a medical facility. such as an ambulatory surgery
center, which does net provide inpatient services. each -
patient undergoing surgery during any cne 24-hour period will
be equivalent to one patient day.
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12 VAC 25-20-130. Annual historical report.

Each individual health care institution shall file submit an
annuai historical report filing of revenues, expenses, other
income, other outlays, assets and liabilities, units of service,
and related statistics as prescribed in § 9-158 of the Code of
Virginia on forms provided by the council together with
unconsollciated certlfed audlted fnanc:al statements {eF

if the heah‘h care Jnsﬂfutron is pan‘ of a publtcfy held company,
the individual institution may submit unconsolidated unaudited
financial statements. Investor-owned institutions organized as
proprietorships, partnerships, or S-corporations that impufe
income fax on the annual historical filing report an imputed
income tax based on the maximum tax rafes for federal and
state inccme. The combined rate for 1989 is equal fo 34% for
individuals and 40% for corporations. Operating losses may be
carried forward no more than five years but may not be caried
back to prior years. The schedule of imputed income taxes
shall be reported as a note to the financial statements or as a
supplemental schedule of the cettified audited financial
statements submitted to the Virginia Health Services Cost
Review Council by the institution. The annual historical fepert
filing and the unconsolidated certified audited financial
statement shall be received by the council no later than 120
days after the end of the respective applicable health care
institution's  fiscal year. The requirement for the filing
submission of an annual historical report fifing and an
uncensofidated certified audited financial statement may be
waived if a health care institution can show that an
extenuating circumstance exists. Requests for a waiver
must be submitted in writing prior to the due date. Examples
of an extenuating circumstance incfude, but are not limited to,
involvement by the institution in a bankruptcy proceeding,
closure of the institution, change of ownership of the
institution, or the institution is a new facitity that has recently
opened.

Each health care institution with licensed nursing home
beds or certified nursing facility beds shall exclude all
revenues, expenses, other income, other outlays, assets and
liabilities, units of service and related statistics directly
associated with a hospital, continuing care retirement
community, or with heme-feradult adult care residence beds
in the annual report filed with the council. For those health
care institutions that participate in either the Medicare or
Medicaid program, the cost altocation methodology required
by the Virginia Department of Medical Assistance Services
and Medicare for cost reports submitted to it shall be utilized
for filings submitted to the council. Any health care institution
that does not participate in the Medicare or Medicaid program
may develop and ulilize an alternative methodoiogy to
determine the nursing home portion of its costs if it chooses
not to utilize the cost allocation methodology used by the
Department of Medical Assistance Services and Medicare.
That methodolegy shall then be approved by the council and
the health care institution must continue to utilize that
methodology for all subsequent filings unless a subseguent
change is approved by the council.

12 VAC 25-20-140. Budget: (Repealed.)
Each-individual-health-careinstitutionshall-fle_asnually a
A I Wi

12 VAG 25-20-160. Schedule of charges.

Each health care institution shall file annually a schedule of
charges to be in effect on the first day of such fiscal year, as
prescrived in § 9-158 A 4 3 of the Code of Virginia. The
institution's schedule of charges shall be received by the
council within 10 days afler the beginning of its respective
applicable fiscal year.

Any subsequent amendment or modification to the
annually filed schedule of charges shali be filed within 10
days of the eﬁectwe date of the revused annual projection.

In additicn to the reguirement above, a new schedule of
charges must be submitted if any of the following conditions
exist: (i) the creation or revision of a markup or pricing
methodology, or (i) the creation or revision of charges for
new services of products. Amendments or modifications to a
scheduie of charges that are due only to cost adjusiments
resulting from the pass through of a markup or pricing
methodology that had been impiemented since the beginning
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of the fiscal year are considered minimal as—desecribed-in12
MVAG-25-26-14D and need not be reporfed.

12 VAC 25-20-170. Survey of rates.

Each health care institution shall file annuaily a survey of
rates charged. For hospitals, the survey shall consist of up to
30 select charges, including semi-private and private room
rates. The survey shall also consist of charges of the most
frequently occurring diagnoses or procedures for inpatient
and outpatient treatment. The charges shall be calculated by
taking an average for one month of all patient bills where the
requested CPT or ICD-9 code numbers are indicated as the
principal  diagnosis or procedure. For hospitals this
information shall be received by the council frem—easch
hespital no later than April 30 of each year.

The annual charge survey for nursing homes shall include
up to 30 select charges, including semi-private and private
room rates. The select charges shall reflect the rates in
effect as of the first day of a sample month to be chosen by
the council. For nursing homes this information shall be
provided-te received by the council no later than March 31 of
each year.

12 VAC 25-20-180. Commercial diversification survey.

Each health-care-irstitution hospital or any corporation that
controls a health-care-institution hospifal shall respond to a
survey conducted by the council to determine the extent of
commercial diversification by such health—care—institutions
hosplifals in the Commonwealth. The survey shall be in a
form and manner prescribed by the council and shall request
the information specified in subdivisions a through j below for
each affiliate of such health-—sare—institution hospifal or
corporation, if any:

a. The name and principal activity,
b. The date of the affiliation;
c. The nature of the affiliation;

d. The methed by which each affiliate was acquired or
created;

e. The tax status of each affiliate and, if tax-exempt, its
Internal Revenue tax exemption code number;

f. The total assets;
g. The total revenues;

h. The net profit after taxes, or if not-for-profit, its excess
revenues;

i. The net equity; or, if not-for-profit, its fund balance; and
i. Information regarding related party transactions.
12 VAC 25-20-190. Affiliates.

The information specified in 12 VAC 25-20-180 shall relate
to any legal controls that exist as of the dstof-Julyof-each
hospital's fiscal year end. The response fo the survey shall
include the reguired information for all affiliates in which the
health—care-nstitution  hospifal or any corporation which
controls a health—care—institution hospital has a 25% or

greater interest. Information regarding affilates or
organizations that do not have corporate headquarters in
Virginia and that do no business in Virginia need not be
provided.

12 VAC 25-20-200. Fime-table-forsurvey. (Repealed.)

12 VAC 25-20-210.
{Repealed.)

12 VAC 25-20-220. Einancial statement-{rursing-home).
{Repealed.)

j ¥ 1
oF tiscat years Shaiig-en-o EEQE%E e-30,-4002--6ac
UFsiRg-Rome-that £opo ES‘tE“EfEE Sh-SF-any-eerporatior

12 VAC 25-20-230.
institution).

Financial statement (healthcare

Forfiscal-years—ending—en—or—after July—1-1002 —each
health-care-institution Each hospifal that reports to the council
or any corporation which controls a health—care-nstitution
hospital that reports to the council shall submit audited
consolidated financial statements and consolidating financial
schedules to the council which include its total assets,
liabilities, revenues, expenses, and net worth.

12 VAC 25-20-240. Deadline.

Forfiscal-years—beginning—oen—or-afterJuly—1+—1682. The
information reguired by 12 VAC 25-20-180, 12 VAC 25-20-
190, and 12 VAC 25-20-230 shall be due 12C days after the
end of the-health-care-institution's hospital's fiscal year end.

12 VAC 25-20-250. IRS Forms.

Each health care institution that reports to the council, any
corporation controlling ansy—such—health—care—institution a
hospital, and each affiiate of the health—eare—institution
fiospital or corporation that controls a hospital shall submit, if
the health care institution, corporation, or affiiate 1s an

Virginia Register of Regulations

2118



Proposed Regulations

organization exempt from taxes pursuant to § 501(C)(3) of
the Internal Revenue Code, a copy of the most recent federal
infermation return {Form 990) which was filed on behalf of the
institution, corporation, or affiliate together with all
accompanying schedules that are required to be made
available to the public by the Internal Revenue Service.
information regarding not-for-profit affiliates which do no
business in Virginia need not be submitted.

- ;. The
information required by this section shall be due to the
council 120 days after the completion of the health care
institution's fiscal year end. If the information return (Form
990} has not been filed with the Internal Revenue Service,
the due date will be extended to no later than the normal due
date to the IRS or any extensions granted.

12 VAC 25-20-270. Fees.

A fling fee based on an adjusted patient days raie shall be
set by the council, based on the needs to meet annual
council expenses. The fee shall be established and-reviewed
at least annually and reviewed for its sufficiency at least
annually by the council. All fees shall be paid directly to the
council. The filing fee shall be no more than 11 cents per
adjusted patient day for each health care institution filing.
Prior to the beginning of each new fiscal year, the council
shall determine a filing fee for hospitals and a filing fee for
nursing homes based upon the council's proportionate costs
of operaticn for review of hospital and nursing home filings in
the current fiscal year, as well as the anticipated costs for
such review in the upcoming year.

12 VAC 25-20-280. Schedule.

Trebalance-ofthe filingfes-shall be-paid-to-the counsibat-the
A E

Fifty percent of the fee shall be paid fo the council no later than
30 days before the beginning of the health care institution's
fiscal year. The fee shall be based on the health care
institution’s most recently submitted annual historical adjusted
patient days. . If there have been no previous annual historical
filings, the health care institution’s fee shall he based on its
projected adjusted patient days for the fiscal year. The balance
of the fee shall be paid to the councii at the same time the
health care institution submits its annual historical filing under
the provisions of 12 VAC 25-20-130,

12 VAC 25-20-290. Late-fee-reporis-andfees Late fees.

A. A late charge shall be paid to the council by a health
care institution that files reports or fees past the due date,
The late charge may be waived if such a waiver is requested
prior to the due date and the health care institution can show
that an extenuating circumstance exists. Examples of
extenuating circumstances include, but are not limited to,
involvenent by the institution in a bankruptcy proceeding,
closure of the institution, change of ownership of the
institution, or the Institution is a new facility that has recently
opened.

B. A late charge of $10 per working day shail be paid to
the council by a health care institution that files its arnual
. annual

unconsolidated audited financial

statements {or—extracted—equivalent) or fees past the due

date.

historical reper ﬁﬁng,

C. A late charge of $50 shall be paid to the council by the
health care institution that files the charge schedule past the
due date.

D. A late charge of $25 per working day shall be paid to
the council by the reporting entity required to complete the
survey required by 12 VAC 25-20-180 including the audited
consolidated financial statement required by 12 VAC 25-20-
230, or both.

E. A late charge of $25 per working day shall be paid to
the council by the reporting entity required to complete the
survey reguired by 12 VAC 25-20-170.

F. A late charge of $25 per working day shall be paid to
the council by the reporting entity required to submit the Form
990s as provided by 12 VAC 25-20-250.

12 VAC 25-20-350. Analysis of historical reper filing data
and schedule of charges.

A. The annual historical repe filing data filed submitted by
health care institutions as prescribed in 12 VAC 25-20-130 of
this-chapter shall be analyzed as directed by the council.

B. The annual schedule of charges and—projestions
{budget)-of revenues-and-expenditures—filed by health-care
; o AL 9520 140 of thi
ehapier shall be analyzed as directed by the council,

12 VAC 25-20-370. Inspection. (Repealed).

12 VAC 25-20-390. Annual report publication.

Periodically, but at least annually, the council will publish
an annual report which will include, but not be limited to the
following: cost per admission comparison, cost per patient
day comparlson percentage mcrease |n cost per patsent day,

exeess-—-egere%m%me;@eﬁses;wmre#eﬂae—mdae%m
recommendations: operating profits and losses, deductions
from revenue (contractuals, bad debts, and charity care) and
bospital utiization,
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NOTICE: The forms used in administering 12 VAC 25-20-10
et seq., Rules and Regulations of the Virginia Health Services
Cost Review Council, are not being published due to the
large number; however, the name of each form is listed
below. The forms are available for public inspection at the
Virginia Health Services Cost Review Council, 805 East
Broad Street, 6th Floor, Richmand, Virginia, or at the office of
the Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS

Hospital Annual Historical Filing Form {eff—3/22/84), 03-01,
revised 4/30/86.

Ambulatory Surgery Surgical Hospital Annual Historical Filing
Form {eff—3/2204), 03-02, revised 4/30/96.

Nursing Home Annual Historical Filing Form {eff—3/22/94),
03-03, revised 4/30/96.

Hospital-and-MNursing-Home Income Statement Reconciliation
Worksheet (eff-3/22/4}, 04-04, revised 4/30/98.

Psychiatric Hospital Annual Historicai Filing Form {eff:

3f22/043, 03-05, revised 4/30/96.

Rehabilitation Hospital Annual Historical Filing Form {eff
3224043 03-06, revised 4/30/96.

VA.R. Doc. No. R96-306; Filed April 10, 1996, 10:21 am.

BOARD OF MEDICINE

Titte of Regulation: 18 VAC 85-20-10 et seq. Regulations
Governing the Practice of Medicine, Osteopathy,
Podiatry, Chiropractic, Clinical Psychology and
Acupuncture (amending 18 VAC 85-20-90).

Statutory Authority; §§ 54.1-2400 and 54.1-2900 et seq. of
the Code of Virginia.

Basis: Chapiers 24 (§ 54.1-2400 et seq.) and 29 (§ 54.1-
2900 et seq.) of Title 54.1 of the Code of Virginia provide the
basis for this regulation. Chapter 24 establishes the general
powers and duties of the heaith regulatory boards including
the power to establish qualifications for licensure and the
responsibilily to promulgate regulations. Chapter 29
establishes the Board of Medicine and sets forth statutory
standards for the practice of the healing arts.

Purpose: The purpose for the proposed amendment is o
respond to comments, requests, and recent studies indicating
that subsection B of 18 VAC 85-20-90 may be unnecessarily
burdensome in its restriction on the use of amphetamine-like
drugs, Schedule lli and IV, in the treatment of obesity, except
as a short-term adjunct. The intent of the amended
regulation is to permit the prescribing of such drugs under
conditions which protect the patient and deter drug diversion.

Substance: The proposed amendments tc 18 VAC 85-20-90
would allow the prescribing of amphstamine-like drugs,
Schedule Hl and IV, in the treatment of obesity provided the
following conditions are met:

1. A comprehensive history and physical examination is
perfformed and recorded at the time of initiation of
treatment for cbesity by the prescribing physician;

2. A diet and exercise program for weight loss is
prescribed and recorded;

3. The patient is weighed at least once a month, at
which time a recording shall be made of blood pressure,
pulse, and the result of a cardiac-pulmenary evaluation;

4, No more than a 30-day supply of such drugs shall be
prescribed or dispensed at any one time;

5. No such drugs shall be prescribed or dispensed for
more than 80 days unless the patient:

a. Has a recorded weight loss of at least 12 pounds in
the first 90 days;

b. Has continued progress toward a target weight; and

c. Has no adverse effects from the prescribed
program,

Issues: Over the past year, the board has received a number
of requests, both in writing and during public comment at
board meetings, to amend or eliminate the restriction on
prescribing Schedule [l and 1V drugs in the treatment of
obesity.

Current regulations prohibit the use of those drugs for the
purpose of weight reduction or control in the ireatment of
obesity, except as a short-term adjunct to a therapeutic
regimen or weight reduction. Some of the comments
requested clarification of "short ferm," and others requested
elimination of the restriction. In addition, articles from
medical journals and other publications were provided and
reviewed by the board in support of the use of certain drugs
as a conjunctive modality with behavior modification and
other treatments.

The board has considered all comment and written material
and discussed the issue at meetings on September 9, 1994,
October 13, 1994, December 9, 1994, and February 9, 1995.
As a result of its consideration of the issue, the board
published a Notice of Intended Regulatory Action on June 26,
1995, No additionat comment was received, so the bhoard
has proceeded with adoption of proposed amendments tc its
regulations.

Alternatives considered:

The board considered four alternatives: (1) retention of
current regulation; (2) further definition and clarification of
"short term” defined as a specific period of time; (3)
elimination of subsection B of the reguiation, which would
permit the prescription cf amphetamine-like drugs, Schedule
Il and IV, for weight reduction: or (4) relaxation of the current
regulation by permitted use of such drugs with specific
precautions against adverse effects and diversion.

1) The board rejected alternative 1 as too burdensome
and lacking in clarity for compliance by practicing
physicians and osteopaths.

27 The board considered alternative 2 and investigated
appropriate definitions for "short term” in the context of
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the regulation. To determine a definition that would be
both reasonable and medically sound, the board
reviewed language from other state regulations, from the
American Medical Association, from the Physician's
Pesk Reference, individual physicians, and other
literature. The board found a lack of consistency and
uniformity in determining what constituted "short term" in
the prescribing of drugs as an adjunct treatment.

During its consideration of amending subsection B, the
board was presented with information indicating that the
current regulation and prohibition was unnecessary for
Schedule Il and IV drugs. Evidence was presented
indicating that such drug therapy, under close
supervision, may have positive long-term results with
relatively little concern about addiction, abuse, or other
negative effects.

3) The board considered alternative 3 as the least
restrictive regulatory action. However, the board
determined that elimination of 18 VAC 85-20-90 B was
not cansistent with its responsibility to protect the public.

4) Therefore, in order to serve the best interests of
physicians and their patients who may find the use of
amphetamine-like drugs efficacious in the treatment of
obesity, the board proposes alternative 4, which is to
amend the more restrictive regulation and to allow longer
term use of such drugs under certain conditions. Those
conditions were specificalty worded to ensure that a
physician would be directly involved in the evaluation
and treatment regimen, that there would be a regular
monitaring of any adverse effects, that there would be
steady pregress toward a target weight, and that the
supply of drugs would be limited to discourage diversion.

Advantages:

The advantages of alternative 4 are the avaitability of a
potentially effective medality in the medical treatment of
obese patients and the elimination of a regulatory restriction
on the length of time the treatment is available to physicians
and osteopaths.

The advantage to the patient is the assurance that the drugs
will be prescribed only if they prove to be efficacious and not
resulting in any harmful side effects. Through amended
regulations the patient also has more assurance that the
physician will determine through prescreening whether there
is potential for harm.

The advantage tc the public is that the limit of 30 days for a
supply of the drugs and other controlling conditions will
provide some assurance the drug is not prescribed for the
purpaose of diversion.

Disadvantage:

The possible disadvantage of the proposed reguiatery action
would be the potential for abuse by practitioners in their
prescribing or by patients in their use of controlled
substances. The board does not believe those risks are
significant or unique enough to warrant the current regulatory
prohibition on their use for weight control treatment.

Estimated impact;

A, Projected number of persons affected and their cost of
compliance: The 14,384 licensed physicians practicing in
Virginia would be most affected by the amendment. There
are an additional 9,652 physicians who hold Virginia
licensure who may or may not be affected depending on
statutory requirements of their resident state.

The 284 persons practicing osteopathic medicine in
Virginia also have authority tc prescribe and would be
affected by the amendment. There are an additional 266
personis who hold Virginia licensure in osteopathic medicine
who may or may not be affected depending on statutory
requirements of their resident state.

There will be no cost for compliance. Those practitioners
who treat patients with obesity may have a financial benefit in
that they will have another modality for treatment, which may
increase their number of patients.

B. Cost to the agency for implementation: The board will
incur approximately $2,500 in cost for printing and mailing
amended regulations io licensees and other interested
parties. There will be no additional cost for conducting a
public hearing, which will be held in conjunction with a
scheduled commitiee or board meeting.

The board does not anticipate any additional costs for
investigations or administrative  proceedings against
physicians for violations of 18 VAC 85-20-90 B. Current
regulations prohibit the use of amphetamine-like drugs,
Schedule i and 1V, for treatment of obesity except for "short
term” use--a term that has raised a number of questions and
made it difficult for physicians to comply.  Proposed
amendments clarify the regulation and provide guidelines for
appropriate prescribing. Physicians who seek to comply with
regulations will have clarification and will not find it necessary
to call the board office about the meaning of "short term.”
Physicians or weight loss clinics that do not prescribe
appropriately or who sallow the drugs to be abused are
currently being investigated and prosecuted under laws
regarding standards of care.

C. Cost to iocal governments: These regulations will have
no impact on local government.

Depantiment_of Planning and Budget's Economic |mpact
Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in
accordance with § 9-6.14.7.1 G of the Administrative Process
Act and Executive Order Number 13 (94). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply; the identity
of any localities and types of businesses or other entities
particularly affected; the projected number of persons and
employment positions to be affected; and the projected costs
to affected businesses or entities to implement or comply with
the regulation. The analysis presented below represents
DPB's best estimate of these economic impacts.
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Summary of the Proposed Regulation

The current regulation prohibits the use of Schedule It and IV
amphetamine-like drugs in the treatment of obesity, except
“as a short term adjunct to a therapeutic regimen or weight
reduction.” The proposed amendment modifies this language
to permit the use of such drugs for long-term treatment of
obesity, contingent on certain conditions. These conditions
include: 1) an initial physical examination; 2} a multi-modal
treatment regimen that includes diet and exercise; 3) monthly
evaluation; 4) restrictions on the supply of drugs that can be
prescribed at any one time; and 5) continued progress toward
a target weight.

Estimated Economic Impact

In essence, the proposed amendment to the current
regulation increases the latitude available to physicians in the
long-term treatment of obesity. This amendment will not
increase regulatory compliance costs for physicians or their
patients. As a result, the economic impact of the amendment
is restricted to the expected value of its potential positive and
negative health effects. :

Positive Effects

Obesity has been shown to increase the risk of adult on-set
diabetes, coronary disease, hypertension, hyperlipidemia,
osteoarthritis, and a host of other maladies (see Bray ed.,
Obesity in America, U.S. Government Printing Office, 1979).
Recent estimates place the direct and indirect health care
costs associated with obesity in the billions of dollars (see
Colditz, “Economic Cost of Obesity,” American Journal of
Clinical Nutrition, vol. 55, 1982), Short-term treatment of
obesity has proved largely ineffective however. Most patients
begin to regain weight shortly after therapy ends (see
Goodrick and Foreyt, “Why Treatments for Obesity Don't
Last,” Journal of the American Dietary Association, vel. 91,
1991). This has led many in the medical community to view
obesity as a chronic disease that must be treated on a long-
term basis.

As with other chronic diseases, pharmacological therapy is
cne potential avenue for the long-term treatment of cbesity.
Recent clinical studies (most netably a four-year study by Dr.
Weintraub at the University of Rochester)} indicate that certain
Class lll and IV appetite suppressant medications, when
used in conjunction with diet, exercise, and behavior
medification, can be effective in the long-term treatment of
obesity. Reported side effects have included dry mouth,
fatigue, diarrhea, nausea, and memory loss. In general
however, the side effects were described as mild and did not
severely affect the clinical tolerance of the drugs (see
Atkinson and Hubbard, “Report on the NIH Workshop on
Pharmacological Treatment of Obesity,” American Journal of
Clinical Nutrition, vol. 60, 1994).

Based on such studies and requests from member
physicians, the American Society of Bariatric Physicians
published in 1990 guidelines for the use of Class il and iV
appetite suppressant medications in the treatment of chesity.
These guidelines share many points of similarity, and are not
divergent from, the proposed amendment to the current
regulation.

In sum, it appears that there is ample evidence to indicate
that long-term pharmacological treatment of obesity is likely
to be effective, and, therefore, likely to reduce the current
health care costs associated with obesity.

Negative Effects

There are two possible riegative heaith effects associated
with the use of pharmacological therapy in the long-term
treatment of obesity. The first has to do with the potential for
drug abuse. There are several reasons, however, to believe
that this is an unlikely consequence of the proposed

regulatory amendment.  First, unlike Class |l appstite
suppressant medicaticns, Class Il and [V appetite
suppressant medications are unlikely to induce drug

addiction (see for example Gotestam and Dahl,
“Fenfluramine and Drug Addiction,” in Bender and Brookes
eds., Body Weight Control: The Physiclogy, Clinical
Treatment and Prevention of Obesity, 1979). Second, the
proposed amendment contains provisions which are
specifically designed to mitigate the potential for this problem.

The second possible negative health effect has to do with our
lack of knowledge regarding the consequences of long-term
continuous use of these medications, Critics of this therapy
have pointed out that the current one and four year studies
do not provide complete assurance that there are no adverse
outcomes associated with prescribing Class Il and [V
appetite suppressant medications to patients for the rest of
their fives. In the absence of additicnal information, however,
it is not feasible to assess the magnitude, or even the
likelihood, of such possible negative health effects.

Projected Number of Businesses or Other Entities to Whom
the Regulation will Apply

The proposed regulation wili apply to the 14,384 licensed
physicians currently practicing in Virginia.

Localities and Types of Businesses Particularly Affected

No localities are particularly affected.  The proposed

regulation does particularly affect physicians.
Projected Employment Effects

The regulation is not anticipated {o have a measurable effect
on employment.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis:

The board concurs with the fiscal impact prepared by the
Department of Planning and Budget.

Summary:

The current regulation prohibits the use of Schedule [if
and IV amphetamine-like drugs in the freatment of
obesity, except "as a short term adjunct to a therapeutic
regimen of weight reduction.” The proposed amendment
modifies this language fo permit the use of such drugs
for long-term treatment of obesity, confingent of certain
conditions.  These conditions include: (i} an initial
physical examination; (i) a multi-modal  freatment
regimert that includes diet and exercise,; (if) monthly
evaluation, (iv) restriction on the supply of drugs that can
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be prescribed at any one time; and (v) continued
progress foward a target weight.

18 VAC 85-20-90. Pharmacotherapy for weight loss.

A. It shall be unprofessional conduct for a physician to
prescribe amphetamine, Schedule 1l, for the purpose of
weight reduction or control.

B. It shall alse be unprofessional conduct for a physician
to prescribe amphetamine-iike drugs, Scheduies Il and 1V,
for the purpose of weight reduction or control in the treatment
of obesity,

exceptas—ashor-term—adivnetto—atherapeutie
regimen-of-weightredustion: unless the folflowing conditions

are met:

1. A comprehensive history and physical examination is
performed and recorded at the time of initiation of
treatment for obesity by the prescribing physician;

2. A diet and exercise program for weight loss is
prescribed and recorded;

3. The patient is weighed at least once a month, at
which time a recording shall be made of blood pressure,
pulse, and the result of a cardiac-pulmonary evaluation;

4. No more than a 30-day supply of such drugs shall be
prescribed or dispensed at any one time;

5. No such drugs shall be prescrr'bed or dispensed for
more than 90 days unless the patient:

a. Has a recorded weight loss of at least 12 pounds in
the first 90 days;

b. Has continued progress toward a target weight;
and

¢c. Has no adverse effects from the prescribed
program.

C. It shall be unprofessional conduct for a physician to
prescribe amphetamine-like substances for use as an
anocrectic agent in children under 12 years of age.

VAR, Doc. No. R86-304; Filed April 10, 1895, 1125 a.m.
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For information concerning Final Regulations, see Information Page.

Symbol Key
Reman type indicates existing text of regulations, ftalic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the reguiation.

STATE AIR POLLUTION CONTROL BOARD

REGISTRAR'S NOTICE: The following regulatery action is
exempt from the Administrative Process Act in accordance
with § 9-8.14:4.1 C 4(c) of the Code of Virginia, which
exciudes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Department of Environmental
Quality wilt receive, consider and respond to petitions by any
interested person at any time with respect to reconsideration
or revision.

Title of Requlation: 9 VAC 5-20-10 et seq. Regulations for
the Control and Abatement of Air Poliution {adding 9 VAC
5-20-204 and 9 VAC 5-20-205).

Statutory Authority: § 10.1-1308 of the Code of Virginia.
Effective Date; June 1, 1996.

Summary:

The amendments (i) revise the geographic defineation of
the nonatfainment areas fo correspond fo the recent
federal promufgation (9 VAC 5-20-204); and (i) revise
the geographic delineation of the prevention of
significant deferioration areas fo correspond fo the
recent federal promulgation (9 VAC 5-20-205). '

Agency Contact: Copies of the regulation may be obtained
from Karen G. Sabasteanski, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4428.

ARRPENDR
MNONATTAINMENTAREAS:

9 VAC 5-20-204. Nonattainment areas.

Nonattainment areas are geographically defined below by
locality for the criteria pollutants indicated. Following the
name of each nonattainment area, in parentheses, is the
classification assigned pursuant to Section 181 (a) for ozone
and Section 186 (a) for carbon monoxide of the Federal
Clean Air Act.

A: 1. Ozone.

+ a. Northern Virginia Ozone Nonattainment Area
(serious).

Alexandria City
Fairfax City

Falls Church City
Manassas City
Manassas Park City

Arlington County
Fairfax County
Loudoun County
Prince William County
Stafford County

2 b Richmond Ozone Nonattainment
{moderate).

Area

Charles City County™
Chesterfield County
Hanover County
Henrico County

Colonial Heights City
Hopewell City
Richmond City

*Beginning af the intersection of State Roufe 156 and
the Henrico/Charles City County Line, proceeding
south along State Route 5/156 to the intersection with
State Route 106/156, proceeding south along Route
106/156 fo the infersection with the Prince
George/Charles City County Line, proceeding west
along the Prince George/Charles City County line fo
the intersection with the Chesterfield/Charles City
County  line, proceeding north  along  the
Chesterfield/Charles  Cify County line to the
intersection with the Henrico/Charles City County line,
proceeding north along the Henrico/Charles City
County line to State Route 156.

3. ¢. Hampton Roads Ozone Nonattainment Area
(marginat).

James City County
York County
Chesapeake City
Hampton City
Newport News City
Norfolk City

4- d. White Top Mountain Ozone Nonattainment Area
(marginal - rural transport area).

Poguoson City
Portsmouth City
Suffolk City
Virginia Beach City
Williamsburg City

The portion above 4,500 feet elevation in Smyth
County (located within the Jefferson National forest).

. .
{moderate}
. o O
2. All other pollutants.
None.

AREEND
PREVENTON-OF SIGNIFICANT-DETERIORATHOMN-AREAS-
@ VAC 5-20-205. Prevention of significant deterioration
areas.

L A Prevention of significant deterioration areas are
geographically defined below by locality for the following
criteria poliutants:

A 1. Particulate matter.

AQCR 1 through 7 All areas
B- 2. Sulfur dioxide.
AQCR 1 through 7 All areas
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£- 3. Carbon monoxide.

3 AQCR 1through 87  All areas

2.-ARERT Al-areas-except
: o Ci
Adlingten-County
B- 4. Ozone (volatile organic compounds):
4+ a AQCR 1 All areas except

the portion of White Top
Mountain above 4,500
feet elevation located.in
Smyth County

2- b AQCR2 All areas

3:c. AQCR3 All areas

4.d AQCR4 All areas except Stafford
County

& e AQCRS5 All areas except
Charles City County™

Chesterfield County
Hanover County
Henrico County
Colonial Heights City
Hopewell City
Richmond City

*Beginning at the intersection of State Route 156 and
the Henrico/Charles - City County Line, proceeding
south along State Route 5/156 to the intersection with
State Route 106/156, proceeding south along Route
106/156 fo the intersection . with the. Prince
George/Charles City County Line, proceeding west
along the Prince George/Charles City County fine to
the intersection with the Chesterfield/Charles City
County line, proceeding north along the
Chesterfield/Charles City County line fo the
intersection with the Henrico/Charles City County line,
proceeding north along the Henrico/Charles City
County line fo State Route 156.

6. f AQCR & All areas except
James City County
York County
Chesapeake City
Hampton City
Newport News City
Norfolk City
Poguoson City
Portsmouth City
Suffolk City
Virginia Beach City
Williamsburg City

g AQCR7 No area
E: 5. Nitrogen oxides.
AQCR 1 through 7 All areas
£ 6. Lead.
AQCR 1 through 7 All areas

H B. All areas of the state are geographically defined as
Prevention of Significant Deterioration Areas for the following
pollutants:

Mercury
Beryllium
Asbestos
Fluorides
Sulfuric acid mist
Vinyl chioride

© Total reduced sulfur:

Hydrogen sulfide
Methyl mercaptan
Bimethyl sulfide
Dimethy! disulfide

Reduced sulfur compounds:

Hydrogen sulfide
Carbon disuffide
Carbonyl sulfide

Municipal waste combustor organics (measured as total
tetra-chlorinated through octa-chiorinated dibenzo-p-
dioxins and dibenzofurans)

Municipal waste combustor metals (measured as
particulate matter)

Municipal waste combustor acid gases (measured as the
sum of SOz and HC1)

H: C. The classification of prevention of significant
detericration areas is as follows;

A1 Class |

4. -a. Federal - James River Face Wilderness Area
(located in AQCR 2) and Shenandoah National Park
(located in AQCR 2 and AGCR 4).

2 b. State - None.

B: 2. Class [l - Al areas of the state not designated in
Class I.

& 3. Class lll - None.

DL D. The area classification prescribed in Sestioni
subsection C of this secfion may be redesignated in
accordance with 40 CFR 52.21(e), {g), (u} and (t).
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COMMONWEALTH of VIRGINIA

VIRGINIA CODE COMMISSION 310 CAPITOL STREET
. RICHMOND. VIRGINIA 23219
General Assembly Building 1804} 786-3591

April 15, 1996

Peter W. Schmidt, Director
Department of Environmental Quality
State Air Poliution Control Board
P.O, Box 10009

Richmond, Virginia 23240

Dear Mr. Schmidt:

This letter acknowledges receipt of 9 VAC 5-20-204, Nonattainment Areas, and 9
VAC 5-20-205, Prevention of Significant Deterioration Areas, from the State Air
Pollution Centrol Board.

As required by § 9-6.14:4.1 C 4{(c) of the Code of Virginia, | have determined that
these regulations are exempt from the operation of Article 2 of the Administrative
Process Act since they do not differ materially from those required by federal

law,
Sincerely,

W 7%5(2«-% /2
E. M. Miller, Jr.

Acting Registrar of Regulations

VA.R. Doc. No. R96-259: Filed Apni 9. 1996. 2:88 p.m
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Title of Regulation: [ VR420-89-05 § VAC 5-120-10 through
9 VAC 5-120-340.] Regulation for the Control of
Emissions from Fleet Vehicles.

§§ 10.1-1308 and 46.2-1179.1 of the

Statutory_Authority:
Code of Virginia.

Effective Date: June 1, 1996.

Summary;

The regulation requires that owners or operators of fleels
with 10 or more vehicies make a percentage of annual
vehicle purchases clean-fuel fleet vehicles and applies to
fleets which operate in the following localifies in the
program areas: (i) the Northern Virginia area: Arlington
County, Fairfax County, Fauquier County, Loudoun
County, Prince William Country, Stafford County, the City
of Alexandria, the Cily of Fairfax, the Cily of Falls
Church, the City of Manassas, and the Cify of Manassas
Park; (i} the Richmond area. Caroline County, Charles
City County, Chesterfield County, Hanover County,
Henrico County, the City of Colonial Heights, the City of
Hopewell, and the City of Richmond, and (i) the
Hampton Roads area: James Cify County, York County,
the City of Chesapeake, the City of Hampton, the City of
Newport News, the City of Nerfolk, the Cify of Poquoson,
the City of Portsmouth, the City of Suffolk, the City of
Virginia Beach, and the City of Williamsburg. The
program requires that a specific percentage of new
purchases of covered fleet vehicles by covered fleet
owners be phased in over three years according fo a
specific schedule which begins in model year 1995 for
federal covered fleets, 1998 for covered fleetfs in the
Northemn Virginia area, and 2007 for covered fleets in the
Richmond and Hampton Roads areas.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the agency’s
response may be obtained from the promuigating agency or
viewed at the office of the Registrar of Regulations,

Agency Contact: Copies of the regulation may be obtained
from Alma Jenkins, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 10008,
Richmond, VA 23240, telephone (804) 698-4070.

[ CHAPTER 120,
REGULATION FOR THE CONTROL OF EMISSIONS FROM
FLEET VEHICLES. |

PART |
DEFINITIONS.

[ 41 9 VAC 5-120-10.1 General.

A, For the purpose of this [ regulation chapter | and
subsequent amendments or any orders issued by the board,
the words or terms shall have the meanings given them in [ §
129 VAC 5-120-20].

B. Unless specifically defined in the Virginia Clean-Fuel
Fleets Law or in this [ regutation chapter |, terms used shall

have the meanings commonly ascribed fo
recognized authorities.

[&§42 9 VAC 5-120-20.] Terms definad,

"Adjusted loaded vehicle weight (ALVW)" means the
numetical average of the vehicle curb weight and the gross
vehicle weight rating (GVIWR).

"Administrafive Process Act" means Chapter 1.1:1 (§ 9-
6.14:1 ef 5eq.) of Title 9 of the Code of Virginia.

them by

"Administrator” means the adminisirafor of the U.S.
Environmental  Protection Agency or an  authorized
representative.

[ “Available commercially” means that vehicles are
available for sale in quantities and appropriate classifications
sufficient fo meet a fleet operator’s program reguirements. ]

"Base of operafions” means the area in which a fleef
vehicle is primarily garaged.

"Bi-fuel” or "dual-fuel vehicle" means any mofor vehicle
capable of operating on two different fuels, but not a mixture
of the fuels. A bi-fuel or dual-fuel vehicle (i} qualifies as a
clean-fuel fleet vehicle when certified as meeling the
standards prescribed in Part IV [ (9 VAC 5-120-740 et seq.} |
for both fuels and (ii) is eligible to eam credits as provided in
Part V [ (9 VAC 5-120-160 ef seq)}) | when the above
requirements are met.

"Board” means the State Air Pollution Conirol Eoard or its
designated representative.

“Capabie of being centrally fueled” means a fleet, or that
part of a fleet, consisting of vehicles that could be refueled
100% of the fime at a location that is owned, operated, or
controfled by the covered fleet owner, or is under contract
with the covered fleet owner. The fact that one or more
vehicies in a fleef is nat capable of being centrally fueled
does not exempt an entire fleet from this requiation. For
purposes of this definition, "location” means any building,
structure, facility, or installation (i} which is owned or
operated by the same person, (i) which is located on one or
more contiguous properties, (i) which is under the control of
the same person, and (iv) which contains a fueling pump or
pumps for the use of the vehicles owned or controfled by that
person.  The delermination of "capable of being centrally
fueled” shall be in accordance with the procedures in Section
i 4 of the preamble to 40 CFR Parf 88 (58 FR 64679,
December 9, 1993) or other procedures approved by the
department.

The term "capable of being centrally fueled” does not
include wehicles which are under normal circumstances
garaged at a personal residence while nof in use and are not
centrally fueled.

"Cenirally fueled” means a fleel, or that parf of a fleet,
consisting of vehicles that are fueled 100% of the time at a
location that is owned, operafed or controlled by the covered
flest owner, oris under contract with the covered fleet owner.
Any vehicle that is under normal circumstances garaged at a
personal residence at night but that is, in fact, centrally fueled
100% of the time shall be considered to be centraily fueled
for the purpose of this definition. The fact that one or more

Volume 12, Issue 16

Monday, April 29, 1996

2127



Final Regulations

vehicles in a fleet is not centrally fueled does not exempt an
entire fleet from this regulation. The fact that a vehicle is not
cenirally fueled does not mean it could not be centrally fueled
in accordance with the definition of "capable of being
centrally fueled.” For purposes of this definjtion, "location”
means any building, structure, facility, or installation (i) which
is owned or operated by the same person, (i) which is
focated on one or more configuous properties, (iii} which is
under the control of the same person, and (iv) which contains
a fueling pump or pumps for the use of the vehicles owned or
controfled by that person.

"Clean alfernative fuel" means any fuel including
methanol, ethanol, other alcohols, reformulated gasoline,
diesel, natural gases, liquefied pefroleum gas, hydrogen, and
electricity or other power source used in a clean-fuel vehicle
that complies with the standards applicable to such vehicle
under the federal Clean Air Act when using such fuel or other
power source. In case of a flexible-fuel vehicle or dual-fuel
vehicle, “clean alfernative fuel” means only a fuel for which
the vehicle was certified when operating on clean alternative
fuel.

“Clean-fuel fleet vehicle” means a vehicle for which one of
the following vehicle emission standards apply.

1. Low-emission vehicle standards.
2. Ultra fow-emission vehicle standards.
3. Zero-emission vehicle standards.

For the above standards three weight classes are included:
light-duty vehicles and frucks (LDV-LDT) under 6,000 pounds
Gross Vehicle Weight Rating (GVYWR); LDTs between 6,000
pounds and 8,500 pounds GVWR, and heavy-duly vehicles
(HDVs) over 8500 pounds GVWR but up to and including
26,000 GVWR. The standards apply to dedicated, dual or
flexible fuel conversions of LDVs, LDTs and HDVs. Vehicle
conversions shall meet the emissions standards of 40 CFR
Part 88 and shall also meel the applicable emission
standards and provisions of 40 CFR Part 86 fo the extent
they are not consistent with the requirements of 40 CFR Part
88 in addition fo any other requirements imposed on such
vehicles by the U.S. Environmental Protection Agency
pursuant to the federal Clean Air Act.

*Clean-fuel vehicle aftermarket conversion certifier" means
the business or entily that obtains a cettificate of conformity
with the clean-fue! vehicle standards and requirements for a
vehicle or engine conversion configuration pursuant to the
requirements of 40 CFR Paris 86 and 88.

[ “Commerce” means commerce hetween any place in the
Commonwealth of Virginia and any place outside thereof. ]

"Compliance document” means any document, device, or
symbol which contains statistical, quality control, or quality
assurance information required by the department under this
reguiation for the purpose of evaluating the performance of
the clean-fuel fleet program against state or federal
requirements.

"Confidential informaticn” means a secret formulae, secref
process, secret methods or other frade secrets which are
proprietary information certified by the signature of the

responsible person for the owner fo meet the following
criteria: (i) information for which the owner has been taking
and will continue to fake measures fo profect confidentiality;
(i) information that has not been and is not presently
reasonably obtainable without the owner's consent by private
citizens or other firms through legitimate means other than
discovery based on a showing of special need in a judicial or
quasi-judicial proceeding; (iii) informalion which is not publicly
avaifable from sources oifher than the owner, and (iv}
information the disclosure of which would cause substantial
harm to the owner.

"Consent agreement” means an agreement that the cwner
or any other person will perform specific actions for the
purpose of diminishing or abating the causes of air polfution
or for the purpose of coming info compliance with this
regulation, by mutual agreement of the owner or any other
person and the board. A consent agreement may include
agreed upon civif charges.

“Consent order” means an agreement issued as an order,
Such orders may be issued without a hearing.

"Control” means:

1.  When used fto join all entities under common
management, means any one or a combination of the
following:

a. A third person or firm has equity ownership of 51%
or more in each of two or more firms.

b. Two or more firms have common corporate officers,
in whole or in substantial part, who are responsible for
the day-fo-day operation of the companies.

c. One firm leases, operates, supervises, orin 51% or
greater part owns equipment, facilities or both used by
another person or firm, or has equity ownership of
51% or more of another firm.

2. When used to refer to the management of vehicles,
means a person has the authorily to decide who may
operate a particular vehicle, and the purposes for which
the vehicle may be operated.

3. When used to refer fo the management of people,
means a person has the authority to direct the aclivities
of another person or employee in the precise sifuation,
such as the work place.,

"Conventional fuel" or "conventional gasoline” means any
gasoline which has not been certified under 40 CFR 80.40.

"Conversion configuration” means any combination of
vehijcle or engine conversion hardware and a base vehicle of
a specific engine family.

"Covered fleet” means any fleet of 10 or more motor
vehicles which are owned or operated, leased or otherwise
controlied by a single person and which can be centrally
fueled. For purposes of this definition the term "can be
centrally fueled” means the sum of those vehicles that are
centrally fueled and those vehicles that are capable of being
centrally fueled. ANl motor vehicles owned or operafed, =
leased or otherwise controlled by such person, by any person
who conlrols such person, by any person under common
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control with such person, and by any person under common
control with such person shall be treated as owned by such
person. Vehicle types described below as exempt from the
program shall not be counted toward the 10-vehicle criterion.

The term “covered fleet” does not include:

1. Motor vehicles under normal circumstances garaged
at a personal residence at night unless the vehicles are
centrally fueled;

2. Motor vehicles held for lease or rental to the general
public;

3. Motor vehicles held for sale by motor vehicle dealers
(including dealer demonsiration vehicles);

4. Vehicles used for molor vehicle manufacturer product
evalualions or tesis;

5. Law-enforcement and other emergency vehicles; or

8. Nonroad vehicles including farm and construction
vehicles.

“Covered fleet owner’ means a person who owns or
operates a fleet of at least 10 covered fleet vehicles and that
fleet is operated in a single region of the program area (even
if the covered fleet vehicles are garaged outside of the
region). For the purpose of determining the 10-vehicle
criterion, the program region shall include the geographic
area of the entire nonatfainment area in areas where the
program region is part of a multistate nonattainment area.

"Covered fleet vehicle™ means only a motor vehicle which
is:
1. In a vehicle class for which emission standards

prescribed in Part IV [ (9 VAC 5-120-140 et seq.) | are
applicable;

2. In a covered fleet which is centrally fueled or capable
of being centrally fueled; and

3. Operated in a single region of the program area.

For the purposes of this definition, the program region shall
include the geographic area of the entire nonattainment area
in areas where the program region is part of a mullistate
nonattainment area.

"Dealer” means any person who is engaged in the sale or
the distribution of new maotor vehicles or new motor vehicle
engines to the ultimate purchaser.

"Dealer demonsiration vehicle" means any vehicle that is
operated by a motor vehicle dealer solely for the purpose of
promofing motor vehicles sales, either on the sales fot or
through other marketing or sales promotions, or for permitting
potential purchasers to dnive the vehicle for prepurchase or
prelease evaluation.

The term "dealer demonstrafion vehicle" doss nof include
vehicles held by dealers for their own business purposes,
such as shuttle buses, loaner vehicles, or other repair or
business-related vehicles.

“Dedicated-fuel vehicle” means a vehicle which operates
on one specific fuel other than gasoline, diesel, or fuel
mixtures containing mare than 15% by volume of gasaline.

"Department” means any employee or other representative
of the Virginia Department of Environmental Quality, as
designated by the director.

"Director" means the Director of the Virginia Department of
Environmental Qualify or a designated representative.

"Dual-fuel” or "bi-fuel vehicle" means any motor vehicle
capable of operating on two different fuels, but nof a mixture
of the fuels. A dual-fuel or bi-fuel vehicle (i) qualifies as a
clean-fuel flest vehicle when certified as meeting the
standards prescribed in Part IV [ (9 VAC 5-120-140 ef seq.) ]
for both fuels and (i} is eligible to eam credits as provided in
Part V [ (9 VAC 5-120-160 et seq.) ] when the above
requirements are met.

"Emergency vehicle" means any of the following:

1. Law-enforcement vehicles operated by or under the
direction of a federal, state, or local law-enforcement
officer (i) in the chase or apprehension of violators of the
law or persons charged with or suspected of any such
violation; or (if) in response to an emergency call.

2. Regional detention center vehicles operated by or
under the direction of a correctional officer responding to
an emergency call or operating in an emergency
situation.

3. Vehicles used to fight fire, including publicly-owned
state forest warden vehicles, when fraveling in response
to a fire alarm or emergency call.

4. Ambulances, rescue or life-saving vehicles designed
or used for the prncipal purpose of supplying
resuscitation or emergency relief where human life is
endangered.

The term "emergency vehicle" does not include tow trucks
or other ufility vehicles that may be authonzed to exceed the
speed limit in special circumstances.

*Emission standard" means any provision of Part IV which
prescribes an emission limitation, or other emission conirol
requirements for motor vehicle air pollution.

"Facility" means something that is built installed or
established to serve a particular purpose; includes, butis not
limited to, buildings, installations, public works, businesses,
commercial and industrial plants, shops and stores, heating
and power plants, apparatus, processes, operations,
structures, and equipment of all types.

"Federal Clean Air Act" means 42 USC 7401 et seq.

"Federal employee” means civilian or military personnel
employed or stationed at a federal facility, Including
contractor personnel, for more than 60 days in a calendar
year.

"Federal facility” means a facility or complex that is owned,
leased, or operated hy a U.S. govemment agency, including
parking areas provided to federal employees at the facility.
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"Federal ftier I" or "tier I means new gaseous and
particulate tail pipe emission standards for use in cerifying
new light duty vehicles and light duty trucks, beginning with
the 1994 model! year and are completely phased-in by the
1996 model year, as promulgated by the U.S. Environmental
Protection Agency.

[ “Financial hardship” means (i) the cost of a clean-fuel
fleet vehicle of a type or model that meets the normal
requirements and practices of the principal business of the
fleet operator exceeds 25% of a nonclean-fuel fleet vehicle or
(i) the covered fleet operator's anmual budget fo own and
operate that portion of the fleet covered by the requirements
of this [ regulation chapter) inrreases by more than 1.0% in a
budget year. |

"Flexible-fuel vehicle” means any motor vehicle capable of
operating on any mixture of two or more different fuels. A
flexible-fuel vehicle (i) qualifies as a clean-fuel fleet vehicle
when certified on any blend of ftwo fuels as meetling the
standards prescribed in Part IV [ (8 VAC 5-120-14C i seq.) ]
and (i) is eligible fo eam credifs as provided in Part V [ (9
VAC 5-120-160 et seq.) 1 when the above requirements are
met. Credits shall be aflocated based on the less stringent
certification standard.

"Formal hearing” means adminisirative proceedings cther
than those informational or factual inquirfes of an informal
nature provided in §§ 8-6.14:7.1 and 9-6.14:11 of the
Adminisirative Process Act and includes only (i) opportunity
for private parfies to submit factual proofs in formal
proceedings as provided in § 9-6.14:8 of the Adminisiralive
Process Act in connection with the making of reguiations or
(i) a similar right of private parties or requirement of puhlic
agencies as provided in § 9-6.14:12 of the Administrative
Process Act in connection with case decisions.

"Gross vehicle weight rating (GVWR)})" means fthe
maximum recommended combined weight of the motor
vehicle and its load as prescribed by the manufacturer and
expressed on a permanent identification label affixed to the
maotor vehicle.

"Heavy-duty vehicle (HDV}" means any affected motor
vehicle (i) which is rated at more than 8,500 pounds GVIWR
or (i} which has a vehicle curb weight of more than 6,000
pounds and has a basic frontal area in excess of 45 square
feet.

"Light HDV" means any affected molor vehicle weighing
more than 8500 pounds and less than or equal fo
19,500 pounds GVIVR.

"Medium HDV" means any affected motor vehicle
weighing more than 19,500 pounds and iess than or
equal fo 26,000 pounds GYWR.

"Heavy HDV" means any affected motor vehicle
weighing more than 26,000 pounds.

"Held for lease or rental to the general public” means. in
reference to a molor vehicle, that it is owned or controffed
primanily for the purpose of shori-ferm rental or extended-
term leasing (with or without maintenance), without a driver,
pursuant to a contract.

“Implementation plan" means the plan, including any
revision thereof, which has been submitted by the
Commonwealth and approved in Subpart VV of 40 CFR Part
52 by the administrator under § 110 of the federal Clean Air
Act, or promulgated in Subpart VV of 40 CFR Part 52 by the
administrator under § 110(c} of the federal Clean Air Act, or
promulgated or approved by the administrator pursuant fo
requlations promulgated under § 301(d) of the federal Clean
Air Act and which implements the relevant requirements of
the federal Clean Afr Act.

“Inherently low emissions vehicle (ILEV}" means a LEV
meeting ULEY NOx standards and having negligible
evaporative emissions, as defined in 40 CFR 88.311-93. No
dual-fuel or flexible-fue! vehicle shall he considered an ILEV
unless it is certified fo the applicahle standard on all fuel
types for which it is designed to operate.

"Law-enforcement vehicle" means any vehicle (i) which is
primarily operated by a civilian or military police officer or
shenff, or by personnel of the Federal Bureau of
investigation, the Drug Enforcement Administration, or other
agencies of the federal government, or by stafe highway
patrols, or other similar law-enforcement agencies, and (if)
which is used for the purpose of law-enforcement activities
including, but not limited fo, chase, apprehension,
surveilfance, or patrol of people engaged in or potentially
engaged in unlawful activities. For federal law-enforcement
vehicles, the definition contained in Execufive Order 12758,
Section 11: Altemative Fueled Vehicle for the Federal Fleet,
Guidance Docurnent for Federal Agencies, shall apply.

The term “law-enfaorcement vehicle” does not include law-
enforcement  agency  vehicles used  primarily  for
administrative or staff purposes.

“Light-duty truck (LDT}" means any affected motor vehicle
(i) which is rated at 6,000 pounds GVWR or less or is rated at
8,500 pounds GVWR or less and has a basic vehicle frontal
area of 45 square feet or less; and (ii) which meets any of the
following criteria:

1. Designed primarily for purposes of transportation of
property or is a derivafion of such a vehicle.

2. Designed primarily for transportation of persons and
has a capacity of more than 12 persons.

3. Equipped with special features enabling off-street or
off-highway operation and use.

"Light-duty vehicle (L.DV)" means an affected motor vehicle
that is a passenger car or passenger car derivative capable
of sealing 12 passengers or less.

"Loaded vehicle weight (LVW)" means the weight of a
vehicle's standard egquipment and a nominally filled fuel tank
plus 300 pounds.

"Locality” means a cify, town, or county created by or
pursuant to state law.

"Low emission vehicle (LEV)" means a motr vehicle as
defined in 42 USC § 7583.

[ “Majority of trave!l” means that more than 50% of the
annual miles fraveled by the vehicle are in one or more
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localifies in a region of the program area. This can be
determined by (i} record keeping, by vehicle, for all miles
traveled inside and outside of the region which demonsirates
that more than half of the annual miles traveled are within the
region, or (i} records of total customer base which show that
more than 50% of the customers have a location inside of the
region. Other methods may be accepted based on case-by-
case delerminations. For vehicles garaged within a region
having the majority of travel outside the region boundaries,
the above methods shall be used fo determine whether such
vehicles s{rah‘ be subfect to the program requirerments. ]

"Mobite Emission Reduction Credit" or "MERC" means an
air quality credit which is generated according to Part X [ (9
VAC 5-120-280 et seq.) ].

"Model year (MY)" means, for purposes of fleet purchase
requirements, September 1 through August 31.

"Motor vehicle" means any vehicle as defined in § 46.2-100
of the Code of Virginia as a motor vehicle.

"New covered fleet vehicle"” means a vehicle that has not
been previously controlled by the current purchaser,
regardiess of the model year. All vehicles leased or
purchased for a fleet are considered in determining the
number of new covered fleet vehicles to be purchased by a
covered fleet owner for purposes of calculating percentage
purchase requirements.

The term "new covered fleet vehicle" does not include any.

1. Motor vehicle manufactured before the effective date
of this regulation; and

2. Motor vehicle transferred (i) due fo the purchase of a
company not previously controlled by the purchaser, (ii}
as part of an employee transfer, or (iif) for seasonal
requirements not to exceed 120 days.

[ "NMew motor vehicle” means, except with respect to
vehicles or engines imported or offered for importation, a
moftor vehicle the equitable or legal fitle to which has never
been transferred to an ulfimate purchaser; and ‘new motor
vehicle engine” means an engine in a new motor vehicle or a
motor-vehicle and engine the equitable or legal title to which
has never been transferred to fthe ultimale purchaser; and
with respect to imported vehicles or engines, such terms
mean a motor vehicle and engine, respectively, manufactured
after the effective date of a regulation issued under § 202 of
the federal Clean Air Act which is applicable to such vehicle
or engine (or which would be applicable to such vehicle or
engine had it been manufactured for importation into the
Unjted States). ]

"NMHC" means nonmethane hydrocarbons contained in a
gas sample, including all oxygenated organic gases
containing five or fewer carbon atoms; aldehydes, ketones,
alcohols, ethers, and all known alkanes, alkenes, alkynes
and aromatics containing 12 or fewer carbon atoms.

"‘NMOG" means the fotal mass of nonmethane organic gas
in the emissions of a vehicle including oxygenated and
nonoxygenated hydrocarbon emissions.

"Nonaftainment area"” means, for any air pollufani, an area
which is designated "nonattainment" with respect to that

pollutant under the provisions of § 107(d} of the federal Clean
Air Act.

"Noncovered fleet" means nine or less mofor vehicles
which are owned, operated, leased or rented for use by a
common owner or have been consigned for maintenance fo a
common facility.

"Noncovered vehicle” means any vehicle that is exempt
from this regulation.

"Nonexempt fleet vehicle" means and motor vehicle which
is not specifically exempt under § 241(5) of the federal Clean
Air Act.

"Nonmethane hydrocarbon equivalent” means the sum of
the carbon mass emissions of nonoxygenated nonmethane
hydrocarbons plus the carbon mass emissions of alcohols,
aldehydes, or other organic compounds which are separately
measured in accordance with the applicable test procedures
of 40 CFR Part 86, expressed as gasoline-fusled vehicle
nonmethane hydrocarbons. in the case of exhaust
emissions, the hydrogen-to-carbon ratic of the equivalent
hydrocarbon is 1.85:1. In the case of diumal and hot soak
emissions, the hydrogen-to-carbon ratios of the equivalent
hydrocarbons are 2.33:1 and 2.2:1 respectively.

[ " > "Original
equipment manufacturer (OEM}" means any person engaged
in the manufacturing or assembling of new motor vehicles,
new motor vehicle engines, or importing such vehicles or
engines for resale, or who acts for and is under the control of
any such person in connection with the distribution of new
motor vehicles, or new motor vehicle engines, but shall not
include any dealer with respect to new motor vehicles ar new
motor vehicle engines received by him in commerce.
“Original equipment manufacturer” shall also include any
business, individual, or entity that obfains a cerfificate of
conformity with the clean-fuel vehicle standards and
requirements for a vehicle or engine configuration pursuant to
the requirements of 40 CFR Parts 86 and 88 prior to placing
a vehicle into service. ]

"Order" means any decision or directive of the board,
inciuding special orders, emergency special orders, consent
orders, and orders of all types, rendered for the purposes of
diminishing or abating the causes of air pollution or
enforcement of this regulation. Unless specified otherwise in
this regulation, orders shall only be issued after the
appropriate administrative proceeding.

"Owner’ means any person, including bodies polific and

corporate, associations, partnerships, personal
representatives, frustees and commiftees, as well as
individuals, who owns, leases, operafes, conirols or

supervises a covered fleet.

“*Owned or operated, leased, or otherwise controfled by
such person” means either of the following:

1. Such person hoids the beneficial title to the vehicle.

2. Such person uses the vehicle for transportation
purposes pursuant to a contract or similar arrangement,
the farm of such contract or similar arrangement is for a
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period of 120 days or more, and such person has controf
over the vehicle pursuant to the definition of control.

"Partially covered fleet” means a vehicle fleet that contains
10 or more covered flest vehicles and includes noncovered
vehicles.

"Parfy" means any person named in the record who
actively participates in the administrative proceeding or offers
comments through the public participation process. The term
"‘party” also means the departrent.

*Person” means an individual, corporation, parfnership,
association, a govemmental body, a municipal corporation, or
any other legal entity.

“Pollutant” means any substance the presence of which in
the outdoor atmosphere is or may be harmiul or injurious to
human health, welfare or safety, to animal or plant life, or to
property, or which unreasonably inferferes with the enjoyment
by the peaple of life or property.

"Program area" means the fterritorial area encompassed by
the boundaries of localities in the following designated
regions:

1. The Northem Virginia region: Arington County,
Fairfax County, Fauquier County, Loudoun County,
Prince William Country, Stafford County, the City of
Alexandria, the City of Fairfax, the Cily of Falis Church,
the Cily of Manassas, and the Cily of Manassas Park.

2. The Richmond region. Caroline County, Charles City
County, Chesterfield County, Hanover County, Henrico
County, the City of Colonial Heights, the City of
Hopewell, and the City of Richmond. :

3. The Hampton Roads region: James City County,
York County, the City of Chesapeake, the City of
Hampton, the City of Newport News, the City of Norfolk,
the City of Poquoson, the City of Porfsmouth, the City of
Suffolk, the City of Virginia Beach, and the City of
Williamsburg.

"Public hearing” means an informal proceeding, similar to
that provided for in § 9-6.14.7.1 of the Administrative Process
Act, held fo afford persons an opportunity to submit views
and dafa relative fo a matfer on which a decision of the board
is pending.

"Responsible official" means one of the foliowing:

1. For a business enlity, such as a corporation,
association or cooperative:

a. The president, secretary, treasurer, or vice-
president of the business entity in charge of a principal
business function, or any other person who performs
similar policy or decision making functions for the
business enlity, or

b. A duly authorized representative of such business
entity if the representative is responsible for the overalf
operation of one or more operating facilities and has
authority to sign documents and such authorty has
been assigned or delegated to such representative in
accordance with procedures of the business entity and

the delegation of authority is approved in advance by
the board:

2. For a partnership or sole proprieforship. a general

partner or the proprietor, respectively; or

3. For a municipality, state, federal, or other public
agency: either a principal executive officer or ranking
elected official. A principal executive officer of a federal
agency includes the chief executive officer having
responsibility for the overall operations of a principal
geographic or operational unit of the agency.

"Test weight (TW)" means the vehicle curb weight added fo
the gross vehicle weight rating and divided by two.

"Transitional low emission vehicle (TLEV)" means a motor
vehicle which has been certified as not exceeding the
applicable standards prescribed in Part IV [ (9 VAC 5-120-
140 et seq.) .

"Transportation conirol measures {TCMs}" means those aifr
pollution control measures which are directed at limiting the
location and use of motor vehicles, including, but not limited
fo, the following: carpools, special bus lanes, rapid transit
systems, commuter park and ride lots, bicycle lanes, signal
system  improvements, and employer comimute options.
TCMs do nof include those control measures which are
directed at limiting emissions directly from mobile socurces,
such as the following: federal mofor vehicle emission
standards [ (40 CFR Part 88) |, fuel volatility limis, air
pollution control anti-tampering programs, clean-fuel fleet
programs, and motor vehicle emissions inspection programs.

[ “Ultimate purchaser’ means, with respect fo any new
motor vehicle or new motor vehicle engine, the first person
who in good faith purchases such new mofor vehicle or new
engine for purposes other than resale. |

"Ultra-low emissions vehicle (ULEV)" means a motor
vehicle as defined in 42 USC § 7583.

"Under normal circumstances garaged at personal
residence” means, in reference to a motor vehicle, that, when
not in use, it is normally parked at the personal residence of
the individual who usually operates it, rather than at a central
refueling, maintenance, or business location or any
combination thereof.

"Used for motor vehicle manufacturer product evaluations
and tests" means, in reference to a motor vehicle, that it is {i)
owned and operated by a motor vehicle manufacturer or a
motor vehicle component manufacturer, or (i) owned or held
by a university research deparfment, independent testing
laboratory or other such evaluation facility solely for the
purpose of evaluating the performance of such vehicle for
engineering, research and development, or quality control
reasons.

The ferm "used for motor vehicle manufacturer product
evaluations and fests” does not include any vehicles that are
held by manufacturers for their own business purposes, such
as:

1. Vehicles allocated to sales people for their business '
use,
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2. Delivery vehicles, and
3. Other husiness relafed vehicles.

“Variance" means the temporary exemplion of an owner or
other person from this regulation, or a temporary change in
this regulation as it applies fo an owner or ofther person.

"Vehicle conversion" or "conversion" means a nonoriginal
equipment manufacturer produced vehicle that is certified by
the U.S. Environmental Protection Agency as meeting clean-
fuel fleet vehicle standards.

“Wehicle curb weight" means actual manufacturer's
estimated weight of the vehicle in cperational status with ali
standard egquipment and weight of fuel at normal fank
capacity, and the weight of optional equipment computed in
accordance with 40 CFR 86.082-24. Incomplete light-duty
trucks shall have the curb weight specified by the
mantifacturer.

"Vehicle miles traveled " means the total miles traveled in
one year as supported by records and documentation.
Where no such documentation exists, the vehicle miles
{raveled shall be assumed to be 10,000 miles per year.

"Virginia Air Pollution Conirol Law™ means Chapter 13
(§ 10.1-1300 ef seq.) of Title 10.1 of the Code of Virginia,

"Virginia Clean-Fuel Fleels law" means §§ 46.2-1176,
46.2-1179.1, 46.2-1180 A, 46.2-1187, and 46.2-1187.1 of
Title 46.2 of the Code of Virginia.

"Virginia Clean-Fuel Fleet Program™ means the program for
the regulation and purchase of clean-fuel fleet vehicles to
reduce vehicle emissions as established by the Virginia
Clean-Fuel Fleets Law.

"Virginia Register Act” means Chapter 1.2 (§ 9-6.15 et
seq.) of Title 9 of the Code of Virginia.

“Virginia Volunfary Mobile Emission Credit Program”
means the program in Part X { (9 VAC 5-120-280 et seq.) | for
the generation of voluntary mobile emissions credits to
receive early or additional air quality credits.

"Zero emissions vehicle (ZEV)" means a motor vehicle as
defined in 42 USC § 7583.

PART i1
GENERAL PROVISIONS.

[ 2% & VAC 5-720-30. ] Applicability and authority of the
department.

A The provisions of this [ regulation chapter ], unless
specified otherwise, apply io any owner of a covered flest
vehicle specified in subsection B of this secfion.

B. The provisions of this {—regufation chapter }, unless
specified otherwise, apply o the following covered fleet
vehicles:

1. Any covered fleet vehicle registered by the Virginia
Department of Motor Vehicles and garaged within the
program area.

2. Any covered fleet vehicle registered by the Virginia
Department of Motor Vehicles and garaged outside of

the program area which has (i} a base of operations in
the program area or (ii) a majority of [ #ts-annual | frave!
in the program area.

3. Anv covered flest vehicle (i) owned or operafed by a
U.S. govemment agency jocated within the program
area, (ii) operated on or cormmuting to a federal facility
within the program area, or (ifi] owned or operated by a
U.8. govemment agency located oulside the program
area but with a base of operalions in the program area or
a majority of [ its-anpual } lravel in the program area.

4. Any covered fleet vehicle (i) owned or operated by a
state or local govemment agency locafed within the
program area, (i) operated on or commuting to a state or
focal government facifity within the program area, or (iii)
owned or operated by a state or local government
agency located outside the program area but with a base
of operations in the program area or a majority of [ its
annual | travel in the program area.

C. The provisions of this regulation, unless specified
otherwise, apply in the program area.

D. The provisions of this regulalion, unless specified
otherwise, apply only fo those pollutants for which emission
standards are set forth in Part IV [ (3 VAC 5-120-140 et seq.)
1

E. By the adoption of this regulation, the board confers
upon the department the adminisirative, enfarcement and
decision making authorily enumerated herein.

F. This regulation is established to implement the
provisions of the Virginia Clean-Fuel Fleets Law and the
federal Clean Air Act.

G. The Administrative Process Act and Virginia Register
Act provide that state regulations may incorporate documents
by referenice. Throughout this regulation, documents of the
types specified below have been incorporated by reference,
arid in sorme cases they have been cross-referenced.

1. United Siates Code.
2. Code of Virginia.
3. Code of Federal Regulaiions.
4. Federal Register,
[ §22 9 VAC 5-120-40.] Hearings and proceedings.

A. The primary hearings and proceedings associated with
this regulation are as follows:

1. For the public hearing required before considering
variances and amendments fo and revocation of
variances, the procedure for a public hearing shall
conform to the provisions of [ §24 9 VAC 5-120-60. 1.

2. For the informal proceeding used to make case
decisions, the procedure for an informal proceeding shalf
conform fo § 9-6.74:11 of the Administrative Process Act.

3. For the formal hearing for the enforcement or review
of orders, licenses and permits and for the enforcement
of regulations, the pracedure for a formal hearing shall
conform to § 9-6.14:12 of the Administrative Process Act,
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B. Records of hearings and proceedings may he kept in
one of the following forms:

1. Oral statements or testimony at any public hearing or
informational proceeding will be sfenographically or
electronically recorded, and may he ftranscribed fo
written form.

2. Oral statements or testimony ai any informal
procesding will be stenographically or electronically
recorded, and may be transcribed to written form.

3. Formal hearings will be recorded by & court reporter,
or efectronically recorded for transcription to writfen form.

C. Availability of records of hearings and proceedings
shall be as follows:

1. A copy of the transcript of a public hearing or
informational proceeding, if transcribed, will be provided
within a reasonable time to any person upon receipf of a
written request and payment of the cos’ if not
transcribed, the additional cost of preparation will be paid
by the person making the request.

2. A copy of the transcript of an informal proceeding, if
transcribed, will be provided within a reasonable time fo
any person upon receipt of a writfen request and
payment of cost; if not transcribed, the additfonal cost of
preparation will be paid by the person making the
requiest.

3. Any person desiring a copy of the transcript of a
formal hearing recorded by a courl reporfer may
purchase the copy directly from the court reporter; if not
transcribed, the additional cost of preparation will be paid
by the person making the request.

[§23 9 VAC 5-120-50.1 Appeal of case decisions.

A. Any fleet owner or other party significantly affected by
any action of the board taken without a formal hearing, or by
inaction of the board, may request a formal hearing in
accordance with § 9-6.14:12 of the Administralive Process
Act, provided a pelition requesting such hearng is filed with
the board. In cases involving actions of the board, such
petition shalf be filed within 30 days after notice of such
action is mailed or delivered to such owner or parly
requesting notificafion of such action.

B. In cases where the board fails to make a case decision,
the fleet owner or other parly significantly affected, may
provide written notice to the board thal a decision is due in
accordance with  §§ 9-6.14:17 and §9-6.74:12 of the
Administrative Process Act. Appeals thereaffer shall be in
accordance with the Administrative Process Act.

C. Prior to any formal hearing, an informal fact finding
shall be held pursuant to § 9-6.74.11 of the Administrative
Process Act, uniess the named party and the board consent
to waive the informal proceeding and go directly fo a formal
hearing.

D.  Any decision of the board resulfant from a formal
hearing shall constitute the final decision of the hoard.

E. Judicial review of a final decision of the board shall be
afforded in accordance with § 9-6.14.:16 of the Administrative
Process Act.

F. Nothing in this section shall prevent disposition of any
case by consent.

G. Any petition for a formal hearing or any notice or
petition for an appeal by itself shall not constitute a stay of
decision or action.

[ §24 9 VAC 5-120-60. ] Variances.

A. The board may in its discretion grant variances to any
provision of this requlation affer an investigation and public
hearing. If a variance is appropriate, the board shalf issue an
order fo this effect.  Such order shall be subject fo
amendment or revocation af any time for the reasons
specified in the order.

B. The board shall adopt variances and amend or revoke
variances if warranted only after conducting a public hearing
pursuant o public advertisement in al least one major
newspaper of general circulation in the program area of the
subject, date, fime and place of the public hearing at least 30
days prior to the scheduled hearing. The hearing shall be
conducted to give the public an opportunity to comment on
the variance and the hearing record shall remain open for a
minimum of 15 days after the hearing for the purpose of
receiving additional public comment.

[§-25.9 VAC 5-120-70. | Right of entry.

Whenever it is necessary for the purposes of this
regulation, the depariment may entfer, at reasonable times,
any establishment or upon any property, public or private, for
the purpose of obfaining information or conducting surveys,
audits or investigations as authorized by § 46.2-1187.1 of the
Virginia Clean-Fuel Fleets Law.

[ §-2-6 9 VAC 5-120-80.] Conditions on approvals.

A. The board or director may impose conditions upon an
approval issued pursuant fo this regufation, (i} which may be
necessary to carry out the policy of the Virginia Clean-Fuel
Fleets Law, and (fi) which are consistent with this regufation.
Except as specified herein, nothing in this regulation shall be
understood fo limit the power of the board or department in
this regard.

B. A fleet owner may consider any condition imposed by
the board or director as a denial of the approval, which shall
entitle the applicant to appeal the decision pursuart to [ §-2-3
9 VAC 5-120-50. ]

[ 2% 9 VAC 5-120-80. ]
guidance.

Procedural information and

A.  The deparfment may adopt defailed policies and
procedures which:

1. Request data and information in addition to and in
amplification of the provisions of this regulation;

2. Specify the methods and means to defermine
compliance with applicable provisions of this regulation;
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3. Set forth the format by which all data and information
should be submitted; and

4. Set forth how the regulatory programs should be
implemented.

B. In cases where this regulation specifies that procedures
or methods shall be approved by, acceptable to or
determined by the board or department, the fleet owner or
any other affected person may request information and
guidance conceming the proper procedures and methods
and the board or the department shall fumish in writing such
information on a case-by-case basis.

[ 28 9 VAC 5-120-100. 1 Relationship of state regulations
fo federal regulations.

A. In order for the Commonwealth to fulfill its obligations
under the federal Clean Air Act some provisions of this
regulation are required fo be approved by the U.S.
Environmental Protection Agency and when approved those
provisions become federally enforceable.

B. In cases where this regtilation specifies that procedures
or methods shall be approved by, acceptable to or
determined by the board or department or specifically
provides for decisions to be made by the board or
department, it may be necessary fo have such actions
(approvals, determinations, exempfions, exclusions, or
decisions) reviewed and confirmed as acceptable or
approved by the U.S. Environmental Protection Agency in
order to make them federally enforceable. Determination of
which state actions require federal confirmation or approval
and the administrafive mechanism for making associated
confirmation or approval decisions shall be made on a case-
by-case basis in accordance with U.S. Environmental
Protection Agency regulations and policy.

[§28-9 VAC 5-120-110.]1 Delegation of authority.

In accordance with the Virginia Clean-Fuel Fleets Law, the
director, or a designee, may perform any act of the board
provided under this [ regutation chapter ],

[ §218 3 VAC 5-120-120. ] Availability of information.

A. Fleet vehicle data in the possession of the department
shall be avaifable to the public without exception.

B,  Any other records, reports or information in the
possession of the department shall be available fo the public
with the following exception:

The department shall consider such records, reports or
information, or particular part thereof, confidential in
accordance with the Virginia Uniform Trade Secrets Act
(§ 59.1-336 ef seq. of the Code of Virginia) upon a
showing satisfactory to the department by any fleet
owner that such records, reports or information, or
particular part thereof, meet the criferia in subsection C
of fthis secfion and the station owner provides a
certification fo that effect signed by a responsible person
for such owner. Such records, reports or information, or
particutar part thereof. may be disclosed, however, fo
other officers. employees or authorized representatives
of the Commonwealth of Virginia and the US.
Environmental Protection Agency concemed with

carrying out the provisions of the Virginia Clean-Fuel
Fleets Law and the federal Clean Air Act.

C. In order to be exempt from disclosure to the public
under subsection B of this section, the record, report or
information shall satisfy the following criteria:

1. Information for which the fleet owner has been faking
and will continue to take measures fo profect
confidentiality;

2. Information that has not been and is not presently
reasonably obtainable without the consent of the fleet
owner or motor vehicle owner by private citizens or other
firns through legitimafe means other than discovery
based on a showing of special need in a judicial or
quasi-fudicial proceeding,

3. Information which is not publicly available from
sources other than the fleet owner; and

4. Information the disclosure of which would cause
substantial harm to the fleet owner.

PART i1
CLEAN-FUEL FLEET | VEHICLE | PURCHASE
REQUIREMENTS.

[ §31- 9 VAC 5-120-130. ] Clean-fuel fleet vehicle
purchase requirements for covered fleet owners.

A. | For the Northem Virginia region of the program area, |
covered fleef owners shall make purchases of clean-fuel fleet
vehicles beginning with model year 1998 vehicles. [ This
subsection shall apply to fleet vehicles or in the case of multi-
regional fleets that portion of the fleet vehicles (i) registered,
() having a base of operations, or (fii) having a majority of
travel in one or more localities in the Northem Virginia region,

B. For the Richmond and Hampton Roads regions of the
program area, covered fleet owners shall make purchases of
clean-fuel fleet vehicles beginning with model year 2007
vehicles. For the purposes of the vehicle purchase phase-in
rate in Table {I-A, the phase-in schedule shall begin in model
year 2007 and proceed thereon. This subsection shall apply
to fleet vehicles or in the case of multi-regional fleets that
portion of the fleet vehicles (i) registered, (i) having a base of
operations, or (i) having a majority of travel in one or more
localities in the Richmond or Hampton Roads regions. |

[ 8 C. ] Covered fleet owners shall register with the
department prior to making any clean-fuel fleet vehicles
purchases.

[ & D.] Purchase requirements shall be in terms of a
percentage of the total number of new covered fleet vehicles
of each class purchased each year by a covered fleet owner.

140 B and 9 VAC 5-120-150C].

[ & F. ] The purchase requirements shall be phased in
over three years according to the schedule in Table lI-A.
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TABLE I1l-A
VEHICLE PURCHASE REQUIREMENT PHASE IN RATE
Vehicle Class | Model Year | Model Year | Model Year
1998 1999 2000+
LDVADT 30% 50% 70%
HDV 50% 50% 50%

[ £ G.] The purchase requirements of this program may
be met by (i) purchasing new vehicles which meet the clean-
fuel fleef vehicle LEV, ULEV, or ZEV standards, (i) by
converting conventional vehicles to clean-fuel fleet vehicles
which meet the applicable sandards, or (i) by redeeming
credits.

{ H. Purchase requirements may be waived for one year at
a time for covered fleet owners that demonstrafe financial
hardship. Purchase requirements may be waived only for
that portion of the required clean-fuel fleet vehicle rurchases
that would cause the covered fleet owner fo exceed the
criteria for financial hardship. |

PART V.
EMISSION STANDARDS FOR CLEAN-FUEL FLEET
VEHICLES.

[ &4+ 9 VAC 5-120-140. ]
emission standards.

Light-duty vehicle exhaust

A. No light-duty clean-fue!l fleet vehicle shall discharge
nonmethane organic gases (NMOG}, carbon monoxide (CO),
nitrogen oxides (NQOx), formaldehyde (HCHOQ), and particulate
matter (PM), if applicable, in its exhaust emissions in excess
of the limits sef forth in Tables IV-A, IV-B, IV-C, IV-D, IV-E,
V-F V-G, IV-H, Iv-I and IV/-J.

TABLE 1V-A
INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile)
FOR LIGHT-DUTY VEHICLES FOR HCs, CO, NOx, HCHO,

AND PM
Vehicle | NMOG co NOx HCHO =174
emission
category
TLEV 0.125 3.4 0.4 0.015
LEV 0.075* 3.4° 02 0.018°
ULEV 0.040 1.7 0.2 0.008

1 - Applies to diesel vehicles only.
2 - Applies fo ILEVs.

TABLE IV-B
FULL USEFUL LIFE STANDARDS {grams/mile) FOR LIGHT-
DUTY VERICLES FOR HCs, CO, NQyx, HCHO, AND PM

Vehicle NMOG co NOy HCHO P’
emission
category
TLEV 0.156 42 0.6 0.018 0.08
LEV 0.09¢° 4.2 03 0.018 0.08
ULEY 0.055 2.1 0.3 0.0711 0.04

1 - Applies to diese! vehicies only
2 - Applies to ILEVs.

TABLE IV-C
INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile)
FOR LIGHT LIGHT-DUTY TRUCKS FOR HCs, CO, NOx,
HCHO, AND PM

Lvw Vehicle HCHO | PM
(pounds} | emission

category

NMOG | CO NOy

0-3750 TLEV 0.125 34 04 | oo1s
LEY go7s’ | 34| o2 0.015

ULEV 0.040 1.7 02 1 0.008

3751 TLEV 0.160 4.4 07 0.018

5750

LEV 0.100° { 4.4 0.4 0.018

ULEVY 0.050 2.2 0.4 | 0009

1 - Applies to diese! vehicles only.
2 - Applies to ILEVs,

TABLE IV-D
FULL USEFUL LIFE STANDARDS (grams/mile) FOR LIGHT
LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, HCHO, AND FPM

Lvw Vehicle | NMOG | CO NO. | HCHO P
fpounds) | emission
category

0-3750 TLEV 0.156 4.2 a.6 0.018 0.08

LEV 009 | 42 0.3 0018 | o.08

Z

ULEV 0055 211 03 6,071 0.04
3751- TLEV 0.200 55 0.9 0.023 0.08
5750 ) )

LEV 013¢° | 55 | 05 oe23 | 0.08

ULEV 0.070 2.8 0.5 0.013 .04

1 - Applies to diese! vehicles only.
2 - Applies fo ILEVs.
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TABLE IV-E
INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile)
FOR HEAVY LIGHT-DUTY TRUCKS FOR HCs, CO, NOx,

HCHO, AND PM
ALVIV Vehicle | NMOG | CO | NOS | HOHO | PM
{pounds) | emission
category
0-3750 LEV 0125 | 34| o4 0015
ULEV 0.075 1.7 02 | 0008
3751- LEV o160’ | 44| o7 0.018°

5750 i
uley | o100 | 2z | of | o003

5751- LEV 0.195° | 50° i1 0.022°

8500

ULEY 0. 117 2.5 06 | 0011

1 - Applies to diesel vehicles only.
2 - Does not apply to diesel vehicles.
3 - Applies to ILEVs,

TABLE IV-F
FULL USEFUL LIFE STANDARDS {grams/mile) FOR HEAVY
LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, HCHO, AND PM

ALVW Vehicle | NMOG | CO | NO, | HCHG | PM
{pounds) | emission

category
0-3750 LEV o018’ | 50°| 06 0.022° | 0.08

ULEY 0.107 25 0.3° | 0012 0.04

3751- LEV 0.230° | 64 1.0 o027 | o010

5750
ULEY 0.142 3.2 0.5 | 0013 0.05

5751- LEV ozt | 7.3 1.5 0.032°| 0.12°

8500

ULEY 0.167 3.7 0.8° | 0.016 0.06

1 - Applies to diesel vehicles only.
2 - Applies to ILEVs.

TABLE IV-G
NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND
DUAL-FUELED VEHICLES WHEN OPERATING ON CLEAN
ALTERNATIVE FUEL FOR LIGHT LIGHT-DUTY TRUCKS

AND LIGHT-DUTY VEHICLES
Vehicle Type 50,000 Mile 100,000 Mile
NMOG Standard | NMOG Standard
MY 1896 and later:
LDTs (0-3,750 pounds 0.125 0156
LVW and LDVs
LDTs (3,751-5,750 0.160 6.200
pounds LVIW)
Beginning MY 20071
LDTs (0-3.750 potinds 0.075 0.080
LvW) and L.DVs
{DTs (3.751-5.750 0.100 0,130
pounds L)

TABLE IV-H
NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND
DUAL-FUFELED VEHICLES WHEN OPERATING ON CLEAN
ALTERNATIVE FUEL FOR HEAVY LIGHT-DUTY TRUCKS

50,000 Mile
NMOG Standard

120,000 Mile
NMOG Standard

Vehicle Type

Beginning MY 1998:

LDTs (0-3,750 pounds 0.125 0.180
ALVW]
LDTs (3,751-5,750 0.160 0.230
pounds ALVW)
LDTs (5,751-8 500 0.195 0.280
pounds ALVW)

TABLE IV-f

NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND
DUAL-FUELED VEHICLES WHEN OPERATING ON
CONVENTIONAL FUEL FOR LIGHT LIGHT-DUTY TRUCKS
AND LIGHT-DUTY VEHICLES

Vehicle Type 50,000 Mile 100,000 Mile
NMOG Standard | NMOG Standard
Beginning MY 1996;
LDTs (0-3.750 pounds 0.25 0.31
LVW) and LDVs
LDTs (3,751-5,570 0.32 0.40
pounds LV
Beginning MY 2001
LDTs (0-3,750 pounds 0.125 0.156
LVYW) and LDVs
LDTs (3,751-5,570 0.160 0.200
pounds LVW)
TABLE IV-J

NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND
DUAL-FUELED VEMICLES WHEN OPERATING ON
CONVENTIONAL FUEL FOR HEAVY LIGHT-DUTY TRUCKS

50,600 Mile
NMOG Standard

120,000 Mile
NMOG Standard

Vehicle Type

Beginning MY 1398

LDTs (0-3,750 pounds 0.25 0.36
ALVIW)

LDTs (3,751-5,750 0.32 0.46
pounds ALVW)

LDTs (5,751-8,500 0.39 0.56
pounds ALVWY)

B. [f vehicles meeting the [ abeve emission | standards [
set forth in subsection A of this seclion | are nof offered for
sale in the State of California [ and sold or otherwise
available commercially in the Commonwealth of Virginia ] as
of mode! year 1998, then the beginning of the [
purchase requirements set forth in 8 VAC 5-120-130 F ] shalf
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be delayed until the first model year in which such vehicles

are offered for sale in the Stafe of California [ erunti-mode!
. i ; ior and sold or otherwise

available commercially in the Commonwealth of Virginia 1.

C. For purposes of credit calculations, the emission
standards listed in Tables IV-K shall be used.

TABLE IV-K
EMISSION STANDARDS FOR DETERMINING CREDIT
WEIGHTINGS
Light-Duty Vehicie and Light-Duty Truck Emission Levels for
Credit Calculations

T
LDVs LDTs < | LDTs > LDTs > [LDTs>
) and 6000 6060 6000 6000
Vehicle LOTs < | gvwr gvwr qvwr gwwr
Category | gogp and > and> |and>
quwr 3756 and < | 3750 tw | 5750 tw
and < ww but | 3750 | iramss | put <
3750 | <5750 |97 |'mie) | es500
how how mile} gvwr
(grams/ | (grams/ (grams/
mile} mile) mile)
Tier 1
Gasoline
Vehicle:
NMHC! 0.25 0.32 0.25 0.32 0.39
cCO....... 3.4 4.4 3.4 4.4 5.0
NOx ... 0.4 0.7 0.4 0.7 1.1
LEV:
NMOG 0.075 0.1 0.125 0.16 0.195
" CO...... 34 44 3.4 44 50
NOy ... 0.2 04 0.4 0.7 1.1
ULEV:
NMOG | 0.04 0.05 0.075 0.1 0117
CO... 1.7 2.2 1.7 2.2 2.5
NOx ... 02 0.4 02 0.4 0.6
ZEV:
NMOG . 0.0 c.o 00 0.0 0.0
Co..... 0.0 c.0 0.0 0.0 0.0
NOx ... 0.0 0.0 ¢.0 0.0 0.0

1 - For purpose of credit calculations, NMHC is assumed to
be equal fo NMOG.

[ §4-2- 9 VAC 5-120-150. | Heavy-duty | cleanfuel fHeet |
vehicle [ exhaust emission | standards.

A. No heavy-duty clean-fuel fleet vehicle shall discharge
nonmethane hydrocarbon gases (NMHG), carbon monoxide
(CQ), nitrogen oxides (NOx), formaldehyde (HCHO), and
particulate matter (PM), if applicable, in its exhaust emissions
in excess of the limits set forth in Table IV-L.

TABLE V-1
EMISSION STANDARDS FOR HEAVY-DUTY TRUCKS

Vehicle Category HDV > 8500 < 26,000 gvwr

{grams/brake horse-power per hour}

LEV:
NMHC + NCs ... 3.8

CO 15.50
PM. 010
ULEV:
NMHC + NOy ... 2.50
CO 7.20
PM . 0.05
HCHO ... 0.05
iLEV:
NMHC + NOx ... 2.50
CO . 14.40
PM . G.10
HCHO ... 0.05
ZEV:
NMHC + NOyx ..., 0.0
CO i 0.0
PM . 0.¢
HCHO ... 0.0

B. The standards set forth in Table IV-L. refer to the
exhaust emitted while the vehicle is being tested in
accordance with the applicable test procedures set forth in 40
CFR Part 86, Subpart N,

C. If vehicles meeting the standards set forth in Table fV-L
are nof offered for sale in the State of California [ and sold or
otherwise available commercially in the Commonwealth of
Virginia | as of model year 1998, then the beginning of the
purchase requirements { set forth in 9 VAC 5-120-130 F ]
shall be delayed until the first model year in which such
vehicles are offered for sale in the State of California [ eruntl

i J jer and sold or otherwise
avaifable commercially in the Commonwealth of Virginia ].

D. Exhaust emissions from engines used in heavy-duty
low emission vehicles shall meet conventional vehicle
standards set forth in 40 CFR Part 86 for fotal hydrocarbon,
carbon monoxide, parficulate, and organic material
hydrocarbon equivalent.

E. A heavy-duty vehicle shall be certified as a ZEV if it is
defermined by engineering analysis that the vehicle salisfies
the following conditions:

1.  The vehicle fuel system shall not contain either
carbon or nitrogen compounds {including air) which,
when burned, form nonmethane hydrocarbons, oxides of
nitrogen, carbon monoxide formaldehyde, or particulates
as exhaust emissions.

2. Alf primary and auxiifary equipment and engines must
have no emissions of nonmethane hydrocarbons, oxides
of nitrogen carbon monoxide formaldehyde and
particulates.

3. The vehicle fuel system and any auxiliary engine shall
have no evaporative emissions.

4. Any auxiliary heater must not operafe at ambient
“temperatures above 40°F.

F. For purposes of credit calculations. the emission
standards set forth in Tahle IV-M shall be used.
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TABLE W-M
EMISSION STANDARDS FOR DETERMINING CREDIT
WEIGHTINGS
Heavy-Duty Engine Emission Levels for Credit Calculations
Vehicle Category HDV 8,501-26,000 gvwr
(grams/brake horse-power per hour)
Conventional Vehicies:
HCHNOK™ . 53
COii, 15.5
LEV:
NMHCANOs............ 3.8
CO i, 15.5
ULEV:
NMHCHNQy............ 25
CO, 7.2
ZEV:
NMHCHNO,............. 0.0
COiivveeea 0.0

1 - For the purposes of credit calculation, HC is assumed to
be equal to NMHC.

2 - The conventional heavy duty emissions standard is not a
combined standard.

PART V.
CLEAN-FUE! FLEET | VEHICLE 1 CREDIT
REQUIREMENTS.

[ 5+ 9 VAC 5-120-160. |
requirements.

Clean-fuel fleet vehicle credit

All credit-generafing vehicles shall meet the applicable
emission standards in Part IV [ (9 VAC 5-120-140 ef seq.) ]
and other requirements of this reguiation.

[§5-2 9 VAC 5-120-170. ] Credit generation.

A. Credits may be granted to a covered fleet owner for any
of the following:

1. Purchase of a clean-fuel fleet vehicle during any
period subsequent to the approval of this regulation by
the U.S. Environmental Protection Agency but prior to
the effective date of the commencement of the clean-fuel
fleet vehicle purchase requirement if the purchase meets
all other clean-fuel fleet vehicle requirements applicable
to such purchase, including the requirement to use only
the fuel an which the vehicle was certified as a clean-fuel
fleet vehicle.

2. Purchase of a greater number of clean-fuel fleef
vehicles than required in Part IIl [ (§ VAC 5-7120-130) ]
which meet clean-fuel fleet vehicle emission standards
specified in Part IV [ (9 VAC 5-120-140 et seq.} ].

3. Purchase of a clean-fuel fleet vehicle which meets
more stringent emission standards than the LEV
standards in Part |V,

4. Purchase of a clean-fuel fleet vehicle in an exempt or
noncovered vehicle category by the owner of a covered
or partially covered fleet.

B. Credits may be granted to a fleef owner for the
purchase of a clean-fuel fleet vehicle prior to the approval of
this regulation by the U.S. Environmental Protection Agency if
the purchase meets all clean-fuel fleet vehicle credit program
requirements in this regulation, including the following:

1. The vehicle purchase is certified to meet emission
standards in Part {V.

2. The vehicle purchased, if not a dedicated-fuel vehicle,
meets the standards in Part IV on any fuel that the
vehicle operates on.

C. A bi-fuel or flexible-fuel vehicle which is purchased by a
fleet owner to comply with this regulation shall only be
operated in the program area region on the fuels on which it
was certified as a clean-fuel fleet vehicle.

D. A noncovered or covered fleet owner who purchases or
leases a clean-fuel fieet vehicle only to generate a clean-fuel
fleet vehicle credit shall be subject fo the same requirements
of this regulation as a covered fleet owner who purchases or
leases a clean-fuel fleet vehicle to demonstrate compliance
with purchase requirements in Part 111,

[ §5-3 9 VAC 5-120-180. ] Credit values.

A. Credit values for LDVs and LDTs shall be rounded to
two decimal places and determined in accordance with Table
V-A:

TABLE V-A
Credits Based on Reduction in NMOG
LDVs {DTs< |LDTs> |LDTs> |LDTs>
. and 6000 6000 6000 6000
Vehicie LDTs = | gvwr gvwr gywr gvwr
Category 600¢ and > and < and > and >
gywr 3750 3750 3750 5750
and < hw and | alvw alvw but | alvw but
3750 <5750 <5750 | <8500
fvw fvw ahnw alvw
LEV ......... 1.00 1.26 0.71 0.91 1.11
ULEV ... 1.20 1.54 1.00 1.26 1.56
ZEV ... 1.43 1.83 1.43 1.83 2.23

B. Credits generated Dy the purchase or lease of a
gualifying LDV or a LDT clean-fuel fleet vehicle shall be
designated af the time of issuance as light-duty clean-fuel
fleet vehicle credits.

C. Credit values for HDVs shall be defermined in
accordance with Table V-B:
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TABLE V-B
Credits Based on Reduction in NMOG + NQOyx
Vehicle Light Medium Heavy
Category HDV HDV HOV
LEV..... 1.00 1.00 1.00
ULEV ... 1.87 1.87 1.87
ZEV ... 3.53 3.53 353

D. Credits generated by the purchase of a qualifying light,
medium or heavy HDV clean-fuel fleet vehicle shall be
designated at the time of isst:~ nce as light, medium or heavy
HDV clean-fuel fleet vehicle credits.

[ 854 ¢ VAC 5-120-190.] Credit use.

A. All credits generated in accordance with this regufation
may be sold, traded or held for later use without discount or
depreciation of such credits to meet the requiremerts of this
regulation.

B. Covered fleet owners may use credits fo meet the
purchase requirements specified in Part [l {i) by frading
credits for vehicle purchases, or (ii} by redeeming credits that
have been held for later use.

C. A covered fleet owner desiring to demonstrate full or
partial compliance with covered fleef purchase requiremments
by the redemption of credits shail surrender sufficient credits
as determined by this reguiation. In fieu of purchasing a
clean-fuel fleet vehicle, a fleet owner shall surrender credits
equal to the credit value for the corresponding vehicle class
and credit calculation as defined in Table V-A or V-B. :

D. Credits earned within the boundaries of an interstate
nonattainment area may be traded within the boundaries of
that nonattainment area.

E. Credits may be traded according to the specifications
established in this section and in [ §-6-5: 9 VAC 5-720-2001].

F. Credits eamed as a result of ciean-fuel fleet vehicle
purchase requirements in one program area region shall not
be used to demonstrate compliance in another program area
region, even if a state contains more than one program area
region.

G. QOwners of noncovered fleats and covered fleefs may
generate credits and be eligible for TCM exemplions provided
that requirements of this [-regtiation chapter] are met,

1§5:5: 9 VAC 5-120-200. ] Credit allocation.

A. Credits generated by the purchase of LDVs and LDTs
of 8,500 pounds GVWR or less may be used to demanstrate
compliance with covered fleet purchase requirements
applicable to LDVs or LDTs of 8 500 pounds GVWR or less.

B. Credits generated by the purchase of vehicles of more
than 8,500 pounds GVWR shall not be used to demonstrate
compliance with the covered fleet purchase requirements for
vehicles weighing 8 500 pounds GVWR or less.

C. Credits generated by the purchase of vehicies of 8.500
pounds GVWR or less shall not be used fo demonstrafe

compliance with requirements for vehicles of more than 8,500
pounds GVWR.

D.  Credits generated by the purchase of a HDV of a
particular weight subclass may be used to demonstrate
compliance with required HDV purchases for the same or
lighter weight subclass. These credits shall nof be used to
demonstrate compliance with required HDV purchases for
vehicles of heavier weight subclass than the weight subclass
of the vehicle which generated the credits.

[ &56 & VAC 5-120-210. ]
noricovered fleets.

Credit generation for

A. Noncovered fleet owners have no purchase
requirements bhut may be eligible to generate credits and
Transportation Conirol Measures (TCM) exemptions if they
purchase credit-generating vehicles which meet the
emissions standards in Part IV [ (9 VAC 5-120-140 et seq.) 1.

B.  Notwithstanding Part Il | (9 VAC 5-120-130) ],
noncovered fleet owners who want to generate credits shall
be subject to all provisions of this regulation.

PART Vi
EXEMPTIONS FROM TRANSPORTATION CONTROL
MEASURES.

[ &6+ 9 VAC 5-120-220. | Ciean-fuel fleet vehicle
transportation control measure (TCM) exemptions.

A. Eligible clean-fuel fleet vehicles shall be exempt from
time-of-day, day-of-week and other similar temporal-based
TCMs which are established wholly or partially for air quality
reasons and have an air guality element, as accounted for in
the Implementation Plan excepf where such exemptions
creafe a clear safety hazard.

B. Vehicles certified as clean-fuel fleet vehicles, except for
ILEVs, shall not be exempt from TCMs where the temporal
element is secondary fo some other controf element.

C. Vehicles certified as clean-fuel fleet vehicles shall be
exempt from temporal TCMs commencing with the effective
date of this regulation subject to the following:

1. The subject vehicle shall remain in compliance with
applicable clean-fuel fleet vehicle emission standards in
Part IV and ofher clean-fuel fieet vehicle credit program
requirements.

2. Temporal clean-fuel fleet vehicle TCM exemplions
are not effective outside program areas.

3. Clean-fuel fleet vehicle TCM exemplions are not
transferrable between vehicles within the same fleet.

4. Clean-fuel fleet vehicle TCM exemptions shall not be
sold or traded.

D. Ciean-fuel fleet vehicles making use of the TCM
exemplions shall be clearly identified as such by a special
ficense plate issued by the Department of Motor Vehicles if
the vehicle is to be eligible for TCM exemptions specified in
subsection A of this section.
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PART VI,
REQUIREMENTS FOR VEHICLE CONVERSIONS TO
QUALIFY AS A CLEAN-FUEL FLEET VEHICLE.

[§7% 9 VAC 5-120-230.] General.

A. Conversions of engines or vehicles which satisfy the
requirements of {-§-88-306-94-of 40-CFR-Part 88 40 CFR
88.306-94 ] shall be treated as a clean-fuel vehicle under 40
CFR Part 88, Subpart C.

B.  The engine or vehicle shall be converted using a
conversion configuration which has been certified according
to the provisions of 40 CFR Part 86 using applicable
emission standards and other provisions from 40 CFR Part
88 for clean-fuel engines and vehicles.

C. The clean-fuel vehicle aftermarket conversion cetfifier
{i) shall be considered a manufacturer for purposes of §§ 206
and 207 of the federal Clean Air Act and relafed enforcement
provisions and (i) shall be liable for in-use perfarmance of all
the vehicles produced under the certificate of conformity as
outfined in 40 CFR Part 85.

D. The instalfation of the cerlified conversion configuration
may be performed by the aftermarket conversion certifier.

1. The aftermarket conversion certifier shall submit a list
of additional insfallers to the administrator within five
working days if the installation of the certified conversion
configuration is performed by an entity other than the
aftermarket conversion certifier.

2. The affermarket conversion certifier shall provide
instructions for installation of the affermarket conversion
configuration fo installers listed on the cerfificate and
ensure that the configuratfons are properly installed.

E. The useful life period for the purpose of determining the
in-use liability of the clean-fuel vehicle aftermarket conversion
certifier shall be the original useful life of the vehicle prior fo
conversion.

F. The conversion from an engine or vehicle capable of
operating on gasoline or diesel fuel only to a clean-fuel
engine or vehicle shall not be considered a violation of the
tampering provisions of § 203(a)(3) of the federal Clean Air
Act if such conversion is done pursuant to a conversion
configuration certificate by the afiermarket conversion
certifier or by an installer listed on the certificate.

PART Viil.
CERTIFICATION REQUIREMENTS FOR COVERED AND
NONCOVERED FLEET OWNERS.

[ 84 9 VAC 5-7120-240. 1 Covered fleet owner certification
requirements.

A. A covered fleet owner shall certify as specified below
that vehicle purchases and credits sold or traded for each
mode! year meef the purchase requirements for compliance
according to Part It [ (9 VAC 5-120-130) .

1. Cedttification shall be provided annually within 30 days
of the end of the model year.

2. Certification shall indicate reporting period, reporting
person, program area region. number of covered fleet

vehicles by weight classes, number of new covered fleet
vehicles by weight class, number of new clean-fuel fleet
vehicles purchased hy weight class and emission
standard (L.EV, ULEV, ZEV), current mode! year credit
balance, and cumulative credit balance.

B. The department shall verify the existence of credits
prior to any transactions perfaining fo selling or trading of
credits.

C. Al credit transactions shall be approved by the
department.

D. Falsification of certification of compliance or credit
generation shall constifute a violation of this regulation and
the fleet owner shall be subject to enforcement procedures in
Part IX] (9 VAC 5-120-260 etf seq.} ].

[ §82 9 VAC 5-120-250. ]
certification requirements.

Noncovered fleet owner

Noncovered fleet owners who wish to generate credits and
participate in the program as defined by this | regulation
chapter | shall comply with all certification requirements in
this section,

PART IX.
ENFORCEMENT PROCEDURES.

[ §9-L 9 VAC 5-120-260. ] Enforcement of regulations and
orders. ’

A. Whenever the departrent has reason to believe that a
viofation of any provision of this [-regutation chapter] or any
order has occurred, nofice shall be served on the alfeged
violator or violators, citing the applicable provision of this |
reguiation chapter | or the order involved and the facts on
which the alleged violation is based. The department may act
as the agent of the board to obtain compliance through either
of the following enforcement proceedings:

1. Administrative proceedings. The department may
negotiate to obtain compliance through administrative
means. Such means may be a consent agreement or
any ofher mechanism that ensures or obtains
compliance, including butf not limited to those means
prescrbed in [ §8-2 § VAC 5-120-270. ] In cases where
the use of an administrative means is expected to resuit
in compliance within 90 days or less, preferential
consideration shafl be given to the use of a consent
agreement. Unless specified otherwise in this regulation,
the administrative means shall be approved by the
board.

2. Judicial proceedings. The department may obtain
compliance through legal means pursuant to §§ 10.1-
13186 and 46.2-1187 of the Code of Virginia.

B. Nothing in this section shall prevent the department
from making efforts to obtain voluntary compliance through
conference, warning or other appropriate rmeans.

C. Orders and consent orders are considered
administrafive means and the board reserves the right fo use
such means in lieu of or to provide a legal basis for the
enforcement of any adminisirative means negotiated or
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approved by the department under subsection A of this
section.

D. Any enforcement proceeding under this section may be
used as a mechanism fo ensure thal the compliance with this
reguiation is reasonably maintained by the owner or other
person.

E. Case decisions regarding the enforcement of
regulations and orders shall be made by the director. These
decisions (i) may be regarded by the aggrieved pary as &
final decision of the board and appealed pursuant to
subsection C of [ §-23 9 VAC 5-120-50 ] or (i) may be
appealed fo the board pursuant fo subsection A of { §23 9
VAC 5-120-50].

{ §92 9 VAC 5-120-270. ]
charges; multiple violafions.

Civil charges: basis for civil

A Compliance with this regulation by a covered fleet
facility shall be the responsibility of the owner. Failure to
comply with the appropriate provisions of the Virginia Clean-
Fuel Fleets Law or this regulation may be considered
sufficient cause for enforcement action, including negotiated
civil charges. In addition therefo, violators are also subject fo
criminal prosecution.  The depariment shall develop a
schedule of civil chargas that sefs forth the lype of civil
charges that are appropriate for the different fypes of
violations.  This schedule shall be used in negotiafing
consent agreements with fleet owners. Each day of violation
shall be a separate offerise, and each motor vehicle shall be
treated separately in assessing violations.

B. In the case of multiple violations considered at one
fime, the departmeni may by consent of the fleet owner
provide by order for separate civil charges for each violation.

PART X.
VOLUNTARY MOBILE EMISSION REDUCTION CREDIT
PROGRAM.

[ §10-1 9 VAC 5-120-280.1 General.

A.  The Virginia Voluntary Mobile Emission Reduction
Credit Program, herein known as "MERC Program,” is
established to encourage the creafion and trading of air
quality credits generated by reducticns in vehicle emissions.

B. To the exfent that this part conflicts with any regqulation
of the board promulgated to carry out the requirements of
§10.1-1322.3 of the Code of Virginia, the regulation
promulgated to carry out § 10.1-1322.3 shall apply.

C. The MERC Program applies in the program area.

D. The creation and use of air quality credits under the
MERC Program shall not be used to satisfy purchase
requirements in Part IV in such a way that may result in the
double counting of credifs.

£. Covered and noncovered fleet owners may participate
in the MERC Program.

F. Only vehicles which meet applicable standards of Part
IV and wvehicles which meet the standards of a TLEV may
generate MERCs in accordance with the provisions in [ §
182 9 VAC 5-120-290 ).

G. Where this part does not fully address a particular
issue, the provisions of applicable U.S. Environmental
Protecfion Agency policy and guidance documents shalf
govemn. These include, but are not limited to, the following:

1. Economic Incentive Program Rules (58 FR 11110,
February 23, 1893).

2. Interim Guidance on the Generation of Mobile Source
Emission Reduction Credits (58 FR 11134, February 23,
1983).

3. Emissions Trading Policy Statement, General
Principles for Creation, Banking, and Use of Emission
Reduction Credits, Final Palicy Statement and
Accompanying Technical Issues Document (51 FR
43814, December 4, 1886).

H. To the extent that this part conflicts with any U.5.
Environmental Profection Agency policy and guidance
documents cited in subsection G of this section, the
documentis cited in subsection G of this section shall apply.

[§40-2- 9 VAC 5-120-290. ] MERC generation and values.

A, ANl MERCs generafed shall be (i) quantifiable, (i}
enforceable at both the federal and state levels, (ifi)
consistent with the implementation plan attainment and
reasonable further progress demonstrations, (iv) surplus fo
reductions required by other federal and state regulations or
refied upon in any refevant attainment plan or demonstration,
and (v} permanent within the timeframe specified by the
MERC program.

1. MERCs may be generated by the purchases of or by
entering into a legal binding agreement according to [ §
105 § VAC 5-120-320 | fo purchase clean-fuel fleet
vehicles or TLEVs.

2. MERCs shall not be generafed if the credits
generated by the purchases of clean-fuel fleet vehicles
or TLEVS are otherwise required by federal or state law,
permits or approvals, agreements, administrative or
judicial orders, or other enforcement actions or
regulations.

B. Federal Tier | emission standards shall be the baseline
used to determine the amount of emission reductions
attributable to a vehicle purchase for the creation of a MERC
credit prior to 1998. After 1998 the baseline shall be LEV
emission standards.

C. The emission standards listed in Tables X-A or X-B
shall be used, depending upon vehicle weight class, for
purposes of MERC calculations. Calculations shall be made
for each poliutant listed in the following fables:
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TABLE X-A
EMISSION STANDARDS FOR DETERMINING CREDIT
WEIGHTINGS FOR MERCS
Light-Duty Vehicle and Light-Duty Truck Emission Levels for
Credit Calculations

LDVs [DTs< |LtDTs> |LDTs> |[LDTs>
Vehicl and 6000 6000 8000 5000
SRICIe | pTs < qvwr gvwr guwr gvwr
Calegory | goo0 | and > and> |and>
gwwr | 3750 [@9< 3750 1w | 5750 tw
and< | hwbut |37O0W g but <
3750 <5750 | (978MS) 5750 tw | 8500 tw
hew vw milg) (grams/ | (grams/
(grams/ | (grams/ mile) mile)
mile) mife)
Tier 1
Gasciing
Vehicle:
NMHC! 0.25 0.32 0.25 0.32 .39
CO ... 3.4 4.4 3.4 4.4 50
NOy ... 04 0.7 0.4 07 1.1
TLEV:
NMOG . 0125 N/A N/A N/A N/A
CO ... 3.4 /A N/A N/A /A
NCx ... 04 A /A N/A N/A
LEV:
NMOG . 0.075 0.1 0.125 0.18 0.195
CO ... 3.4 4.4 34 4.4 50
NOy ... 02 04 0.4 0.7 1.1
ULEV:
NMOG 0.04 0.05 0.075 0.1 6.117
CO.... 1.7 2.2 1.7 2.2 2.5
NOy ... 0.2 0.4 02 0.4 0.6
ZEV:
NMOG . 0.0 0.0 0.0 0.0 0.¢
cO ... c.o 0.0 0.0 0.0 0.0
NOy ... 0.0 0.0 0.0 0.0 0.0

1 - For purpose of credit calculations, NMHC is assumed to
be equal fo NMOG,

TABLE X-B
EMISSION STANDARDS FOR DETERMINING CREDIT
WEIGHTINGS
Heavy-Duty Engine Emission levels for Credit Calculations

LEV:
NMHCH+NOx............ 3.5
COL 15.5
ULEV:
NMHC+NOx............ 2.5
CO 7.2
ZEV:
NMHC+NOx............ 0.0
CO.viricirirree 0.0

Vehicle Category HDV 8 501-26,000 gvwr

{grams/brake horse-power per hour)

Conventional Vehicles:

HC+NOY 2. 53

COoovei 15.5
TLEV:

NMHCHNO N/A

CO. i, N/A

1 - For the purposes of credit calculation, HC js assumed fo
be equal to NMHC.

2 - The conventional heavy-duly emissions standard is not a
combined standard.

D. MERC generation shall be determined by multiplying
the annual vehicle miles traveled per vehicle by the
difference between the federal Tier | values in Table X-A or
X-B and values for the appropriate certification by weight
class of the vehicle purchased. MERC credits shall be
calculated in accordance with the following formuia:

MERC = (A-B) VMT
where;

MERC = Mobile emission reduction credit, expressed in
grams per year,

A = Tier | credit weighting value (LEV standard after
1998), expressed in grams per mile.

B = Credit weighlting value of vehicle purchased,
expressed in grams per mile.

VMT = Vehicle miles fraveled, expressed in miles per
year.

E. MERCs shall be assigned based on the emission credit
for the least stringent vehicle cerfification of either a bi-fuel or
dual-fuel vehicle.

[ §16-3- 9 VAC 5-120-300. 1 MERC use and verification.

A, MERC use may include, but nof be limifed to, the
following:

1. In situations involving delayed compliance or
noncompliance penalties.

2. To salisfy emission reduction requirernents beyond
the reasonably avaifable control technology
requirements.

3. To satisfy reasonable available contro!l technology
requirements for existing sources.

4. To meet new source emissions offset requirements at
the offset ratios specified in the federal Clean Air Act.

B. MERCs shall not be used to satisfy the requirements of
(i) best available conirol technology, (ii} lowest achievable
emission rate, (i) new source performance standards, (iv)
federal inspection and maintenance programs, and (v}
employer frip reduction programs.
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C. MERCs may be generated if they are based on controls
which are surplus fo any required confrols or any trading
activities which are allowed for within the guidance specific fo
the mobile source programs in subsection B of this section.

D. All MERCs generated in accordance with this program
may be sold, traded, or held for later use without discount or
depreciation of such credits.

E. MERCs generated in a program region (i} may be used
in the same program region or (ii) may be used in another
program region with an equal or higher air quality
nonaftainment classification than the area in which the
source is located and emissions from such other area
contribute to a violation of i..c national ambient air quality
standard in the area in which the scurce is located,

F. All MERC uses and transactions shall be approved by
the department on a case-by-case basis.

G. The department shall verify the existence of MERCs
prior to any fransactions pertaining fo selling or .rading of
credits.

H. Falsification of ceriification of compliance or MERC
generation shall constifute a violation of this regulation and
the fleef owner shall he subject to enforcement procedures in
Part IX [ (9 VAC 5-720-260 et seq.) .

[ §40-4 9 VAC 5-120-310. ] Reporting requirements.

A. All MERC Program participants shall file an annual
report recording vehicle purchase and credit fransactions for
each model year in which they participate in the program.

B. The report shall be in a format acceptable to the
department and shall include, byt not be limited fo, the
following information:

1. Name of program pariiciparit,
2. Address of program pariicipant.

3. Registration number provided by the depariment fto
the program participant.

4. Address and phone number of all fleet facilities or
other sources of air poliution under the control of the
program participant and subject fo MERC credits.

5. Designated contact person for each fleef facility and
source of air polfution subject fo MERC credits.

6. Number of TLEV purchases, conversions and leased
vehicles that meet TLEV standards.

7. Number of LDV purchases, conversions and leased
vehicles that meet LEV standards.

8. Number of HDV purchases, conversions and leased
vehicles that meef LEV standards.

9. MERC calculations for each vehicle and polfutant.

C. The report shail be submitied to the department within
30 days of the end of the calendar year.

[§10:5: 9 VAC 5-120-320. ] Legal binding agreements.

'The department may use one or more of the following as a
mechanism to make MERCs legally enforceable:

1. Consemnt agreement.
2. Consent order.
[ §46-6- 9 VAC 5-120-330. ] Enforcement.

A. Any program participant that fails fo carry-out any
provisions of a legally-binding agreement entered info with
the department may be subject to enforcement provisions in
Fart IX.

B. Failure to comply with the reporting requirements in [ §
10:4. 8 VAC 5-120-310 ) may result in MERCs being invalid
or other enforcement actions provided in Part X [ (9 VAC 5-
120-260 et seq.) ].

PART Xl
REQUIREMENTS FOR FEDERAL FLEETS,

{ §14:1. 9 VAC 5-120-340. ] Compliance by federal fleets.

A. Fleets owned or operated by any agency, department,
or instrurnentality of the United States shall comply with this
regulation and shall be treated in the same manner as private
or other government fleets [ except as provided in subsection
C of this secfion ].

B. Federal agencies shall obtain clean-fuel fleet vehicles
from orginal equipment manufacturers, to the extent
possible, as required under § 248 of the federal Clean Air
Act.

[ C. In accordance with § 46.2-1179 B of the Code of
Virginia, federal covered fleet owners shall make purchases
of clean-fuel fleet vehicles beginning with model year 1995
vehicles according to the conditions and phase-in purchase
rate setf forth in Part Ifl [ (8 VAC 5-120-130) |, provided the
phase-in schedule begins in 1995 and proceeds thereon.
This subsection shall apply to fleet vehicles or in the case of
multi-regional fleets that portion of the fleet vehicles (i)
registered, (i) having a base of operations, or (iii) having a
majarity of travel in one or more localities in the Northern

Virginia region. |

DOCUMENTS INCORPORATED BY REFERENCE

Executive Order 12759, Section 11, Alternative Fueled
Vehicle for the Federal Fleet, Guidance Document for
Federal Agencies.

VAR, Doc. No. R86-300, Filed April 1, 1996, 2,57 p.m

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Requlation; State Plan for Medical Assistance

Relating to Home Health Services.

12 VAC 30.50-160. Narrative for the Amount, Duration

and Scope of Services: Home Health Services. .
[VR-460-02-2:1300 12 VAC 30-60-10 through 12 VAC 30-

60-160]. Standards Established and Methods Used to

Assure High Quality of Care.
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Statutory Authority: § 32.1-325 of the Code of Virginia and
item 396 E 5 of the 1995 Appropriations Act.

Effective Date: July 1, 19986.

Summary:

The amendments eliminate the requirement that
recipients meet home bound criteria in order to receive
durable medical equipment by expanding the coverage
of medically necessary durable medical equipment and
supplies (DME) fo the entire Medicaid population. This
change was mandated by § 396 E 5 of the 713985
Appropriations Act.  This final regulation varies from the
previous emergency regulafion in two respects: it
requires that DME providers be appropriately licensed
before they can become Medicaid providers and it
delineates criteria for coverage of specific pieces of
durable medical equipment,

Durable medical squipment and supplies is a federally
required service under home health services (42 CFR
440.70). 42 CFR 441.15 defines that home health
services include, at a minimum, nursing services, home
health aide services, and medical supplies, equipment,
and appliances. The State Plan is required fo indicate
that these are covered services for the categorically
needy recipients and medically needy recipients to whom
skilled nursing facility services are provided under the
Plan,

The Department of Medical Assistance Services (DMAS)
has been providing home health services, and the
© concomitant DME since 1969. Prior to the current
" emergency regulation, the entire Medicaid population
‘was limited fo:  ostomy, respirafory, and dialysis
" equipment and supplies. '

Durable medical equipment: and supplies still must be
ordered by a physician and be medically necessary fo
treat a health care condition. A Certificate of Medical
Necessity (CMN) is required and must be in place within
21 days from the time that the ordered supplies are
rendered. A CMN must be based on an assessment of
the patient’s medical needs. The CMN must confain all
medical documentation that is required by DMAS’ DME

© policies, procedures, regulations, and lfaws. Supporting
documentation may be aftached to the CMN; however,
the physician’s order, in its entirely, must be recorded on

- the CMN. it is the responsibility of the DME. provider to
maintain a _copy of the CMN on file for DMAS’ post
payment audif reviews.