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The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. The 
Virginia Register has several functions. The new and amended 
sections of regulations, both as proposed and as finally ·adopted, 
are required by law to be published in The Virginia Register of 
Regulations. In addition, the Virginia Register is a source of other 
information about state government, including all emergency 
regulations and executive orders issued by the Governor, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of intended regulatory 
action; a basis, purpose, substance and issues statement; an 
economic impact analysis prepared by the Department of 
Planning and Budget; the agency's response to the economic 
impact analysis; a summary; a notice giving the public an 
opportunity to comment on the proposal; and the text of the 
proposed regulation. 

Following publication of the proposal in the Virginia Register, 
the promulgating agency receives public comments for a 
minimum of 60 days. The Governor reviews the proposed 
regulation to determine if it is necessary to protect the public 
health, safety and welfare, and if it is clearly written and easily 
understandable. If the Governor chooses to comment on the 
proposed regulation, his comments must be transmitted to the 
agency and the Registrar no later than 15 days following the 
completion of the 60-day public comment p_eriod. The Governor's 
comments, if any, will be published in the Virginia Register. Not 
less than 15 days following the completion of the 60-day public 
comment period, the agency may adopt the proposed regulation. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Registrar and the 
promulgating agency. The objection will be published in the 
Virginia Register. Within 21 days after receipt by the agency of a 
legislative objection, the agency shall file a response with the 
Registrar, the objecting legislative committee, and the Governor. 

When final action is taken, the agency again publishes the text 
of the regulation as adopted, highlighting all changes made to the 
proposed regulation and explaining any substantial changes made 
since publication of the proposal. A 30-day final adoption period 
begins upon final publication in the Virginia Register. 

The Governor may review the final regulation during this time 
and, if he obj~cts, forward his objection to the Registrar and the 
agency. In addition to or in lieu of filing a formal objection, the 
Governor may suspend the effective date of a portion or all of a 
regulation until the end of the next regular General Assembly 
session by issuing a directive signed by a majority of the 
members of the appropriate standing committees and the 
Governor. The Governor's objection or suspension of the 
regulation, or both, will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
have substantial impact, he may require the agency to provide an 
additional 30-day public comment period on the changes. Notice 
of the additional public comment period required by the Governor 
will be published in the Virginia Register. 

The agency shall suspend the regulatory process for 30 days 
when it receives requests from 25 or more individuals to solicit 
additional public comment, unless the agency determines that the 
changes have mmor or inconsequential impact. 

A regulation becomes effective at the conclusion of the 30-day 
final adoption period. or at any other later date specified by the 
promulgating agency, unless (ii a legislative objectiOn has been 
filed, in which event the regulation, unless withdrawn, becomes 
effect1ve on the date specified, which shall be after the exp1rat'1on 

of the -21 .. day extension period; (ii) 'tQe Governor exercises his 
authority to require the agency to provide for additional public 
comment, in which event the regulation, unless withdrawn, 
becomes effective on the date specified, which shall be after the 
expiration of the period for which the Governor has provided for 
additional public comment; (iii) .the GoYernor and the General 
Assembly exercise their authority to. suspend the effective date of 
a regulation until the end of the next regular legislative session; or 
(iv) the agency suspends the regulatory process, in which event 
the regulation, unless withdrawn, becomes effective on the date 
specified, which shall be after the expiration of the 30-day public 
comment period. 

Proposed regulatory action may be withdrawn by the promul­
gating agency at any time before the regulation becomes final. 

EMERGENCY REGULATIONS 

If an agency demonstrates that (i) there is an immediate threat 
to the public's health or safety; or (ii) Virginia statutory law, the 
appropriation act, federal law, or federal regulation requires a 
regulation to take effect no later than (a) 280 days from the 
enactment in the case of Virginia or federal law or the 
appropriation act, or (b) 280 days from the effective date of a 
federal regulation, it then requests the Governor's approval to 
adopt an emergency regulation. The emergency regulation 
becomes operative upon its adoption and filing with the Registrar 
of Regulations, unless a later date is specified. Emergency 
regulations are limited to addressing specifically defined situations 
and may not exceed 12 months in duration. Emergency 
regulations are published as soon as possible in the Register. 

During the time the emergemcy status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures. To begin promulgating the replacement 
regulation, the agency must (i) deliver the Notice of Intended 
Regulatory Action to the Registrar in time to be published within 
60 days of the effective date of the emergency regulation; and (ii) 
deliver the proposed regulation to the Registrar in time to be 
published within 180 days of the effective date of the emergency 
regulation. If the agency chooses not to adopt the regulations, the 
emergency status ends when the prescribed time limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 (§ 9-6.14:7.1 et seq.) of Chapter 1.1:1 of 
the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 12:8 VA.R.-'1096-1106 January 8, 1996, refers to 
Volume 12, Issue 8, pages 1096 through 1106 of the Virginia 
Register issued on ~an_uary 8, 1996. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly', except four times in January, April, July and 
October, for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates 
Paid at Richmond, Virginia. POSTMASTER: Send address 
changes to The Virginia Register of Regulations, 910 Capitol 
Street, 2nd Floor, Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 (§ 9-6.14:22 et seq.) of Chapter 11:1 of the Code of 
Virginia. Individual copies, if available, may be purchased for 
$4.00 each from the Registrar of Regulations. 

Members of the Virginia Code Commission: Joseph V. Gartlan, 
Jr., Chairman: W. Tayloe Murphy, Jr., Vice Chairman: Robert L. 
Calhoun; Russell M. Carneal; Bernard S. Cohen; Jay W. 
DeBoer; Frank S. Ferguson; E. M. Miller, Jr.; Jackson E. 
Reasor, Jr.; James B. Wilkinson. 

Staff of the Virginia Register: E. M. Miller, Jr., Acting Registrar of 
Regulations; Jane D. Chaffin, Deputy Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key 
t Indicates entries since last publication of the Virginia Register 

DEPARTMENT OF CORRECTIONS (STATE BOARD 
OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the State Board of Corrections intends 
to consider amending regulations entitled: 6 VAC 15-20-10 
et seq. Rules and Regulations Governing !he 
Certification Process. The purpose of the proposed action 
is to amend these regulations in order to accommodate 
recommendations by the Joint Legislative Audit and Review 
Commission, the board, and the department to strengthen 
certain areas of the certification process. The agency intends 
to hold a public hearing on the proposed regulation after 
publication. 

Statutory Authority: § 53.1-5 of the Code of Virginia. 

Public comments may be submitted until May 15, 1996. 

Contact: Amy Miller, Regulatory Coordinator, Department of 
Corrections, P.O. Box 26963, Richmond, VA 26963-6963, 
telephone (804) 674-3119 or FAX (804) 674-3509. 

BOARD OF HOUSING AND COMMUNITY 
DEVELOPMENT 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-20-10 et seq. Virginia Certification 
Standards. The purpose of the proposed action is perform 
triennial regulatory review and to update to 1996 model 
codes and standards. The agency intends to hold a public 
hearing on the proposed regulation after publication. 

Statutory Authority: §§ 27-97, 36-98.3 and 36-137 of the 
Code of Virginia. 

Public commenls may be submitted until May 31,1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VA.R. Doc. No. R96-294; Filed AprilS, 1996, 12:14 p.m 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-30-10 et seq. Virginia Amusement 

Volume 12, Issue 16 

Device Regulations. The purpose of the proposed action is 
perform triennial regulatory review and to update to 1996 
model codes and standards. The agency intends to hold a 
public hearing on the proposed regulation after publication. 

Statutory Authority: § 36-98.3 of the Code of Virginia. 

Public comments may be submitted until May 31, 1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VAR. Doc. No. R96-293; Filed AprilS, 1996, 12:14 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-50-10 et seq. Virginia Statewide Fire 
Prevention Codel1993. The purpose of the proposed action 
is perform triennial regulatory review and to update to 1996 
model codes and standards. The agency intends to hold a 
public hearing on the proposed regulation after publication. 

Statutory Authority: § 27-97 of the Code of Virginia. 

Public comments may be submitted until May 31, 1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VA.R. Doc. No. R96-291; Filed AprilS, 1996,12:13 p.m 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-60-10 et seq. Virginia Uniform 
Statewide Building Code, Volume I - New Construction 
Code/1993. The purpose of the proposed action is perform 
triennial regulatory review and to update to 1996 model 
codes and standards. The agency intends to hold a public 
hearing on the proposed regulation after publication. 

Statutory Authority: § 36-98 of the Code of Virginia. 

Public comments may be submitted until May 31, 1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VA R. Doc. No. R96-290: Filed AprilS, 1996, 12:14 p.m. 

Monday, April 29, 1996 
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Notices of Intended Regulatory Action 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with § 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-70-10 et seq. Virginia Uniform 
Statewide Building Code, Volume II Building 
Maintenance Code/1993. The purpose of the proposed 
action is perform triennial regulatory review and to update to 
1996 model codes and standards. The agency intends to 
hold a public hearing on the proposed regulation after 
publication. 

Statutory Authority: §§ 36-98 and 36-103 of the Code of 
Virginia. 

Public comments may be submitted until May 31, 1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VA.R. Doc. No. R96-295; Filed AprilS, 1996, 12:13 p.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Housing and Community 
Development intends to consider amending regulations 
entitled: 13 VAC 5-90-10 et seq. Virginia Industrialized 
Building and Manufactured Home Safety Regulations. 
The purpose of the proposed action is perform triennial 
regulatory review and to update to 1996 model codes and 
standards. The agency intends to hold a public hearing on 
the proposed regulation after publication. 

Statutory Authority: §§ 36-73 and 36-85.7 of the Code of 
Virginia. 

Public comments may be submitted until May 31, 1996. 

Contact: Norman R. Crumpton, Associate Director, 
Department of Housing and Community Development, 501 
North Second St., Richmond, VA 23219-1321, telephone 
(804) 371-7170 or FAX (804) 371-7092. 

VA.R. Doc. No. R96-292; Filed AprilS, 1996. 12:13 p.m. 

BOARD OF MEDICINE 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Board of Medicine intends to 
consider amending regulations entitled: 18 VAC 85-30-10 et 
seq. Regulations Governing the Practice of Physical 
Therapy. The purpose of the proposed action is to consider 
amendments to clarify, simplify, and reduce the regulatory 
burden pursuant to recommendations to Executive Order 
15(94). The board will consider repealing existing regulations 
and adopting new regulations if amendments are substantial 
and too complex for ease of understanding and compliance. 

The agency Intends to hold a public hearing on the proposed 
regulation after publication. 

Statutory Authority: §§ 54. 1-2400 and 54. 1-2942 through 
54.1-2948 of the Code of Virginia. 

Public comments may be submitted until May 29, 1996. 

Contact: Warren Koontz, M.D., Executive Director, Board of 
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943, 
or (804) 662-7197fTDD lir 

VA.R. Doc. No. R96-301; Filed April1 0, 1996, 11:25 a.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with § 9-6.14:7.1 of the 
Code of Virginia that the Board of Medicine intends to 
consider amending regulations entitled: 18 VAC 85-50-10 et 
seq. Regulations Governing the Practice of Physicians' 
Assistants. The purpose of the proposed action is to 
consider amendments to clarify, simplify, and reduce the 
regulatory burden pursuant to recommendations to Executive 
Order 15(94). The agency intends to hold a public hearing on 
the proposed regulation after publication. 

Statutory Authority:§§ 54.1-2400,54.1-2952 and 54.1-2952.1 
of the Code of Virginia. 

Public comments may be submitted until May 29, 1996. 

Contact: Warren Koontz, M.D., Executive Director, Board of 
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943, 
or (804) 662-7197fTDD lir 

VA.R Doc. No. R96-303; Filed April10, 1996, 11:25 a.m. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with § 9-6.14:7.1 of the 
Code of Virginia that the Board of Medicine intends to 
consider amending regulations entitled: 18 VAC 85-80-10 et 
seq. Regulations for Certification of Occupational 
Therapists. The purpose of the proposed action is to 
consider amending requirements for examination and 
supervised practice by a trainee, amending supervisory 
responsibilities, reducing the initial fee for certification, and 
clarifying existing regulations in accordance with board 
review pursuant to Executive Order 15(94). The agency 
intends to hold a public hearing on the proposed regulation 
after publication. 

Statutory Authority: §§ 54.1-2400 and 54.1-2956.1 through 
54.1-56.5 of the Code of Virginia. 

Public comments may be submitted until May 29, 1996. 

Contact: Warren Koontz, M.D., Executive Director, Board of 
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9908, FAX (804) 662-9943, 
or (804) 662-7197fTDD lir 

VAR Doc. No. R96-303; FiledApril10, 1996, 11:25a.m. 

Virginia Register of Regulations 
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Notices of Intended Regulatory Action 

DEPARTMENT OF REHABILITATIVE SERVICES 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the Department of Rehabilitative 
Services intends to consider amending regulations entitled: 
22 VAC 30-10-10 et seq. Public Participation Guidelines. 
The purpose of the proposed action is to make the 
department's regulations more representative of public needs 
and views through greater public participation and control in 
the regulatory process and making changes mandated by 
1993 amendments to the Administrative Process Act. The 
agency does not intend to hold a public hearing on the 
proposed regulation after publication. 

Statutory Authority: §§ 9-6.14:7.1 and 51.5-14 of the Code of 
Virginia. 

Public comments may be submitted until May 30, 1996. 

Contact: Mary C. Lutkenhaus, Policy Analyst, Department of 
Rehabilitative Services, 8004 Franklin Farms Dr., Richmond, 
VA 23288-0300, telephone (804) 662-7610, FAX (804) 662-
7696, toll-free 1-800-552-5019, or toll-free 1-800-464-
9950fTD D 'iir 

VA.R. Doc. No. R96-289; Filed April 8, 1.996, 9:39 a.m 

DEPARTMENT OF SOCIAL SERVICES (STATE 
BOARD OF) 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with§ 9-6.14:7.1 of the 
Code of Virginia that the State Board of Social Services 
intends to consider amending regulations entitled: 22 VAC 
40-680-10 et seq. Virginia Energy Assistance Program. 
The purpose of the proposed action is to receive comments 
regarding the use of Low-Income Home Energy Assistance 
Program (LIHEAP) funding for the 1996-97 program year, 
and future years. The energy assistance program is 
reviewed annually. Regulatory requirements are contained in 
the Low Income Home Energy Assistance Act, Title XXVI of 
the Omnibus Budget Reconciliation Act of 1981 (Public Law 
97-35, as amended) Human Services Amendments of 1994 
(Public Law 103-252, signed May 18, 1994). The agency 
does not intend to hold a public hearing on the proposed 
regulation after publication. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Public comments may be submitted until May 29, 1996, to 
Charlene H. Chapman, Energy and Emergency Assistance, 
Department of Social Services, 730 East Broad Street, 
Richmond, Virginia 23219. 

Contact: L. Richard Martin, Legislative Coordinator, 
Department of Social Services, 730 E. Broad St., Richmond, 
VA 23219, telephone (804) 692-1825. 

VA R Doc. No R96-309: Filed April 9, 1996, 3:51 p.m 

Volume 12. Issue 16 
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PUBLIC COMMENT PERIODS - PROPOSED REGULATIONS 

PUBLIC COMMENT PERIODS REGARDING STATE h.GENCY REGULATIONS 

Effective July 1, 1995, publication of notices of public comment periods in a newspaper of 
general circulation in the state capital is no longer required by the Administrative Process Act (§ 
9-6.14:1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated 
the newspaper publication requirement from the Administrative Process Act. In The Virginia 
Register of Regulations, the Registrar of Regulations has developed this section entitled "Public 
Comment Periods - Proposed Regulations" to give notice of public comment periods and public 
hearings to be held on proposed regulations .. The notice will be published once at the same 
time the proposed regulation is published in the Proposed Regulations section of the Virginia 
Register. The notice will continue to be carried in the Calendar of Events section of the Virginia 
Register until the public comment period and public hearing date have passed. 

Notice is given in compliance with § 9-6.14:7.1 of the Code of Virginia that the following public hearings and public comment 
periods regarding proposed state agency regulations are set to afford the public an opportunity to express their views. 

STATE AIR POLLUTION CONTROL BOARD 

June 4, 1996-10 a.m.-- Public Hearing 
State Capitol, Capitol Square, House Room 1, Richmond, 
Virginia. 

June 28, 1996 -- Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the State Air Pollution Control 
Board intends to amend regulations entitled: 9 VAC 5-
20-10 et seq. General Provisions; and 9 VAC 5-80-
360 et seq. Article 3, Acid Rain Operating Permits 
(Rule 8-7). The proposed regulation establishes an acid 
rain operating permit program that has as its goal the 
issuance of comprehensive permits which will specify for 
the permit holder, the department and the public all 
applicable state and federal requirements for pertinent 
emissions units in the facility covered. The result should 
be a permit that clearly states the air program 
requirements for the permit holder and provides a 
mechanism for the department to use in enforcing the 
regulations. 

Request for Comments: The purpose of this notice is to 
provide the public with the opportunity to comment on the 
proposed regulation and the costs and benefits of the proposal. 

Localities Affected: There is no locality which will bear any 
identified disproportionate material air quality impact due to the 
proposed regulation which would not be experienced by other 
localities. 

Location of Proposal: The proposal, an analysis conducted by 
the department (including a statement of purpose, a statement 
of estimated impact and benefits of the proposed regulation, an 
explanation of need for the proposed regulation, an estimate of 
the impact of the proposed regulation upon small businesses, 
identification of and comparison with federal requirements, and 
a discussion of alternative approaches) and any other 
supporting documents may be examined by the public at the 
Office of Air Program Development, Department of 
Environmental Quality (Eighth Floor), 629 East Main Street. 
Richmond, Virginia, and the department's regional offices 

(listed below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment period. 

Southwest Regional Office 
Department of Environmental Quality 
355 Deadmore Street 
Abingdon, Virginia 
Ph: (540) 676-4800 

West Central Regional Office 
Department of Environmental Quality 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 
Ph: (540) 561-7000 

Lynchburg Satellite Office 
Department of Environmental Quality 
7701-03 Timberlake Road 
Lynchburg, Virginia 
Ph: (804) 582-5120 

Valley Regional Office 
Department of Environmental Quality 
116 North Main Street 
Bridgewater, Virginia 22812 
Ph: (540) 828-2595 

Fredericksburg Satellite Office 
Department of Environmental Quality 
300 Central Road, Suite B 
Fredericksburg, Virginia 
Ph: (540) 899-4600 

Piedmont Regional Office 
Department of Environmental Quality 
4949-A Cox Road 
lnnsbrook Corporate Center 
Glen Allen, Virginia 
Ph: (804) 527-5020 

Tidewater Regional Office 
Department of Environmental Quality 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 
Ph: (804) 424-6707 
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Springfield Satellite Office 
Department of Environmental Quality 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 
Ph: (703) 644-0311 
Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Contact: Robert A. Mann, Office Director, Air Program 
Development, Department of Environmental Quality, P.O. 
Box 10009, Richmond, VA 23240, telephone (804) 698-4419. 

VIRGINIA HEALTH SERVICES COST REVIEW 
COUNCIL 

May 21, 1996-10:30 a.m.-- Public Hearing 
Department of Social Services, 730 East Broad Street, 
Richmond, Virginia. 

June 28, 1996 -- Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Virginia Health Services 
Cost Review Council intends to amend regulations 
entitled: 12 VAC 25-20-10 et seq. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The purpose of the proposed 
amendments is to eliminate requirements for nursing 
homes and hospitals to submit budget filings, for nursing 
homes to submit commercial diversification surveys, and 
for hospitals to submit quarterly filings to the Virginia 
Health Services Cost Review Council. A method for 
assessing fees, not related to budget filings, is provided. 

Statutory Authority: §§ 9-158 and 9-160 of the Code of 
Virginia. 

Public comments may be submitted until June 28, 1996, to 
Ann Y. McGee, Virginia Health Services Cost Review 
Council, 805 East Broad Street, Richmond, Virginia 23219. 

Contact: Marsha Mucha, Executive Secretary Senior, 
Virginia Health Services Cost Review Council, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 786-
6371 or FAX '(804) 371-0284. 

BOARD OF MEDICINE 

May 24, 1996 -.1 p.m.-- Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. 

June 28, 1996- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Medicine intends 
to amend regulations entitled: 18 VAC 85-20-10 et seq. 
Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, and Chiropractic. The 
proposed amendment to 18 VAC 85-20-90 B permits the 
use of Schedule Ill and IV drugs in the treatment of 
obesity under specified conditions and a treatment plan. 

Volume 12. Issue 16 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-7423, FAX (804) 662-
9943, or (804) 662-7197ffDD 'li' 
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PROPOSED REGULATIONS 
For information·concerning Proposed Regulations, see Information Page. 

Symbol Key 
Romari type indicates·existing text of regulations. Italic type indicates proposed new text 

Language which has been stricken indicates proposed text for deletion. 

STATE AIR POLLUTION CONTROL BOARD 

Title of Regulation: 9 VAC 5-20-10 et seq. General 
Provisions (adding 9 VAC 5-20-25). 
9 VAC 5-80-360 et seq. Arti~le 3, Acid Rain Operating 
Permits (Rule 8-7) (adding 9 VAC 5-80-360 through 9 VAC 
5-80-700). ' 

Statutory Authoritv: §§ 10.1-1301 and 10.1-1322 of the Code 
of Virginia. 

Public Hearing Date: June 4, 1996-10 a.m. 
Public comments may be submitted until June 28, 1996. 

(See Calendar of Events section 
for additional information) 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law (Title 
10.1, Chapter 13 of the Code of Virginia), specifically§ 10.1-
1308 which authorizes the board to promulgate regulations 
abating, controlling and prohibiting air pollution in order to 
protect public health and welfare. 

Puroose: The purpose of the regulation is to require the 
owner of an affected source to operate within the terms and 
conditions of a permit that forms the legally enforceable basis 
for all federal and specific siate statutory requirements. The 
proposed amendments are being made to comply with the 
operating permit requirements of Title IV and Title V of the 
federal Clean Air Act. 

Substance: The major provisions of the proposal are 
summarized below: 

1. The regulation applies to sources that are subject to 
the requirements of the federal acid rain program under 
Title IV of the Clean Air Act. It includes the operating 
permit requirements of both Title IV and Title V of the 
Clean Air Act. Unless superseded by the requirements 
of the acid rain program, the requirements of Rule 8-5, 
which apply to sources other than those covered by Title 
IV and implement the Title V operating permit 
requirements, are included in Rule 8~ 7. 

2. There are nine power plants with 33 emissions units 
that will have to submit applications for initial permits. 
These affected units are those existing units listed in the 
federal acid rain program regulations. In addition, new 
emissions units that meet criteria listed in the regulation 
will also be subject to Rule 8-7. Exemptions from the 
requirements of Rule 8-7 are available to new and retired 
emissions units that meet the criteria specified in the 
regulation. 

3. All submittals to the department with respect to the 
acid rain program must be submitted by a representative 
of the source designated by the source for this purpose. 
Certain requirements pertain to the designated 
representative. However, the designated representative 

does not have to be responsible for the general 
operating permit requirements under the rule. 

4. With regard to Title V requirements for the existing 
affected units, applications must be submitted and 
permits must be issued to these sources during the three 
years following EPA approval of Virginia's operating 
permit program. including Rule 8-5. One-third of the 
permits must be issued by the end of each of the three 
years. With regard to sulfur dioxides requirements under 
Title IV, federally-specified applications must be received 
by January 1, 1996. The permit, both the acid rain 
portion (related to sulfur dioxide) and the portion related 
to Title V, must be issued and take effect by January 1, 
1998. However, much of the acid rain portion of the 
permit will not apply until January 1, 2000. With regard 
to nitrogen oxide requirements under Title IV, the source 
must apply by January 1, 1998, and the board must 
reopen the sources' permits by January 1. 1999, to add 
these requirements. The permits will be renewed every 
five years on the first day of the year. 

5. In applying for a permit under the regulation, the 
applicant must submit information on all regulated 
pollutants emitted from all emission units not exempted 
as insignificant The applicant must provide all pertinent 
emissions and operation information sufficient for the 
department to determine the applicable requirements for 
the source and to write terms and conditions that pertain 
to the emissions units which must be covered in the 
permit The regulation also requires both the applicant 
and the department to identify completely the regulatory 
requirements applicable to the stationary source. The 
permit must include terms and conditions for all 
emissions units not exempted as insignificant. 

6. Regulated pollutants include the following: (i) criteria 
pollutants such as nitrogen oxides, volatile organic 
compounds and sulfur dioxide: (ii) hazardous air 
pollutants listed in § 112(b) of the Act and any other list 
of pollutants promulgated under§ 112 including those for 
which risk management plans have to be filed under § 
112(r); (iii) pollutants designated under § 111 of the Act 
and regulated by the new source performance standards 
such as total reduced sulfur and sulfuric acid mist; and 
(iv) ozone depleting substances regulated by Title VI of 
the Act 

7. The applicable requirements for the source are all 
applicable federal requirements and applicable state 
requirements. Applicable federal requirements include 
the requirements of EPA regulatory programs that have 
been approved as part of Virginia's State Implementation 
Plan or are otherwise federally required to implement the 
Clean Air Act Applicable state requirements include 
only those regulatory requirements that are required by 
state code for a specific subject or category of sources 
but are not required by EPA. Applicants may request to 
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include in their permit terms and conditions covering 
other state requirements. The permit may not make any 
requirement federally enforceable that is not already 
federally enforceable prior to issuance of the permit. 

8. Once a designated representative has submitted a 
complete and timely acid rain portion of an application, 
the owners and operators of the source are deemed to 
be in compliance with the acid rain requirements. 
However, any supplemental information requested must 
be submitted on time in order for this determination to 
remain intact. 

9. Acid rain sources must also adhere to a set of 
standard requirements that pertain only to emissions 
units that are designated as affected under the acid rain 
program. These requirements pertain to the permit 
application and the terms of the permit, monitoring, 
allowances for emissions of sulfur dioxide, emissions 
limitations for nitrogen oxides, excess emissions and 
offset plans, and recordkeeping and reporting. The 
standard requirements also include terms concerning 
liability and limits on the rights of owners and operators 
holding acid rain operating permits. 

10. The regulation requires the applicant to submit a 
compliance plan and schedule as part of the application. 
The plan must state that the applicant is in compliance 
with all the requirements applicable to the stationary 
source. For requirements with which the applicant is not 
in compliance, the applicant must provide an explanation 
of what is being done to come into compliance and a 
schedule for attaining compliance with those 
requirements. The plan and any schedules, once 
verified by the department, must be included as part of 
the permit. 

11. In addition to the general compliance plan and 
schedule requirements, a compliance plan pertaining to 
acid rain requirements must also be filed. The plan must 
stipulate that the source will meet the allowance 
requirements and emission limitations for sulfur dioxide 
and the emission limitations for nitrogen oxides or that it 
will meet alternative requirements. The rule provides 
that a repowering extension plan can be submitted by 
sources which cannot meet the sulfur dioxide emission 
limits. The rule also provides several compliance options 
for sources to meet their nitrogen oxide emission limits: 
early election, alternative emission limitation, emissions 
averaging or compliance extension. 

12. The regulation requires the inclusion of a permit 
shield for all terms and conditions specified in the permit, 
including any requirements that are specifically identified 
as not being applicable. The permit shield specifies that 
a source is not in violation of its permit as long as it is in 
compliance with the terms and conditions of the permit. 

13. The regulation requires a public comment period of 
30 days for draft permits for initial permits, significant 
modifications, permit modifications for affected units, 
fast-track modifications and permit renewals following 
notice in a local newspaper and to persons on the 
mailing list for such purposes. Certain local officials and 
states within 50 miles of the facility or whose air quality 
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may be affected by the facility must also be notified of 
the draft permit. The notice must describe the facility for 
which a permit has been drafted, the emissions from the 
facility, and where and from whom additional information 
can be obtained. A public hearing can be held either at 
the department's or the public's request if the department 
finds that there is a significant air quality issue pertinent 
to the draft permit. 

14. The regulation requires the department, after review 
of the comments on the draft permit and the 
development of a proposed permit, to send the proposed 
permit to EPA. EPA has 45 days during which it can 
object to the permit. EPA can object if a proposed perm1t 
is not in compliance with the applicable requirements or 
if the requirements of the operating permit regulation 
have not been carried out. If EPA objects to issuance of 
a permit, the department has 90 days to revise and issue 
the permit. EPA can issue the permit if the department 
fails to revise and issue the permit within the 90-day 
period. This review process is limited to initial permits, 
renewal permits, reopened permits and significant permit 
modifications. 

15. Several mechanisms are provided in the regulation 
to modify the permit for emissions units that are covered 
only by the requirements of Title V of the Clean Air Act: 
administrative permit amendments, minor permit 
modifications and significant permit modifications. 
Administrative permit amendments cover only 
administrative changes to the permit such aE. correction 
of typographical errors, name changes or changes in 
ownership. Minor permit modifications cover a limited 
number of operational or emissions changes that occur 
at the source and that do not require reanalysis of permit 
terms or conditions, such as a case-by-case 
determination of an emissions limitation. Significant 
permit modifications are those modifications that require 
significant change and reanalysis of the permit to 
establish the new permit term or condition. 

16. Several mechanisms are provided in the regulation 
to modify the permit for affected units: permit 
modifications, fast-track modifications, administrative 
permit amendments, and automatic permit amendments. 
Permit modifications consist of relaxation of an excess 
emission offset requirement after approval of the offset 
plan, incorporation of a f1nal nitrogen oxides alternative 
emission limitation following a demonstration period, 
determinations concerning failed repowering projects, 
and at the option of the designated representative, any 
of the fast-track modifications. Fast-track modifications 
consist of incorporation of a compliance option, addition 
of a nitrogen oxides averaging plan, or a change in a 
repowering plan, nitrogen oxides averaging plan, or 
nitrogen oxides compliance deadline extension. In 
addition to administrative changes to the permit, an 
administrative permit amendment also covers such 
things as changes in the designated representative or 
alternate, activation of a compliance option that has 
been conditionally approved, or termination of a 
compliance option. Automatic permit amendments are 
changes that are made to a permit without review. There 
are two types of automatic permit amendments: (1) 
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allowance allocations to, transfers to and deductions 
from an affected unit's allowance tracking system 
account and (2) incorporation of an approved offset plan. 

17. The regulation provides operational flexibility for the 
source through several mechanisms: alternative 
operating scenarios, changes that contravene an 
express permit term, and changes that are not 
addressed or prohibited by the permit. Alternative 
operating scenarios can be submitted as part of the 
application and permit terms and conditions can be 
written to cover those scenarios. A change that 
expressly contravenes a permit term or condition can be 
made as long as the change does not exceed emissions 
allowed under the permit, violate applicable 
requirements, trigger new source review or federal 
haZardous air pollutant modification requirements, or 
involve monitoring, recordkeeping, reporting or 
compliance certification requirements. A change that is 
not addressed or prohibited by the permit can be made 
as long as the change does not violate applicable 
requirements or any permit term or condition. 

Issues: The primary advantages and disadvantages of 
implementation and compliance with the regulation by the 
public and the department are discussed below. 

1. Public: The regulation will be an advantage to the 
community because it will provide through the operating 
permits issued under the program a clear documentation 
of which air quality requirements apply to each source 
and an enforceable mechanism to ensure that a source 
is complying with the requirements applicable to it. On 
the other hand, in order to prepare the initial application 
under the regulation, sources will need to invest 
substantial amounts of time, labor, and money. These 
are federal requirements, however, which will be applied 
nationwide. Implementing the program in Virginia will not 
discourage a source from locating in the state. 

2. Department: The regulation will be an advantage to 
the department because it will provide through the 
operating permits issued under the program a clear 
documentation of which air quality requirements apply to 
each source and an enforceable mechanism to ensure 
that a source is complying with the requirements 
applicable to it. In addition, the department will enhance 
its ability to determine compliance and will have a better 
knowledge of all air emissions in the state. This 
advantage is especially important with respect to older 
sources built prior to 1972 which have been exempt from 
the requirement to get permits under the new source 
review program. The number of permitted sources in the 
state, therefore, will expand. In terms of cost, the 
regulation will require additional time and staff to ensure 
that clear and enforceable permit terms and conditions 
are written and that these terms and conditions are 
complied with. However, the program ensures that these 
costs are covered through the permit fees charged under 
the operating permit program. 

Localities Affected: There is no locality which will bear any 
identified disproportionate material impact due to the 
proposed regulation which would not be experienced by other 
localities. 

Impact: There are nine facilities with 33 emissions units that 
are subject to the regulation. In addition, sources may opt 
into the Title IV program and become subject to the 
regulation. The costs to affected entities are the costs of 
gathering the information needed to complete a permit 
application, completing the permit application, and the 
associated costs of inventorying emissions, including paying 
for stack tests to determine what pollutants are emitted and 
the quantity of those pollutants. Costs will vary from source 
to source due principally to the number of regulated 
pollutants emitted by the source and the number of emissions 
units and emissions points that make up the source. Another 
factor that will affect cost is use of a consultant to carry out 
the tasks of gathering information, completing the permit 
application, or inventorying emissions instead of the staff 
working at the source. Consultants are usually hired when 
the source has insufficient staff or expertise to do the work. 
In this instance, the costs for the source could be double 
what they would otherwise be. The costs presented here are 
based on the source doing the work itself, rather than hiring a 
consultant. The costs presented here are based on 
discussions with representatives of several companies who 
are in the process of developing the information for an 
operating permit application. These companies tend to be 
average or above average in the number of processes or 
operations within the source and the number of pollutants 
emitted. A good percentage of sources affected by the 
regulation will be using a team of people to develop the 
information needed to apply. These people will be gathering 
information and determining the emissions levels from the 
various emissions units at the source and, in some instances, 
will be developing alternative operating scenarios for 
submission as part of the application. The costs of the staff 
needed to perform these tasks ranges from $300,000 to 
$650,000 per source. While these appear to be the average 
costs, there will undoubtedly be sources whose costs will be 
lower or higher due to their operational and emissions 
characteristics. In order to verify the emissions data 
estimated by company staff or to directly measure hazardous 
air pollutants, many companies plan to hire consultants who 
are expert in stack testing. Stack tests are generally 
expensive; the average cost of one stack test including 
analysis is $20,000. In addition, stack tests are currently 
being developed for many metals and other hazardous air 
pollutants. Such stack tests cost more due to the cost of 
development. There is some savings, however, when the 
same test can be used for multiple stacks. Several of the 
company representatives contacted indicate their intention to 
have stack tests done. On average, companies expect to 
spend $200,000 on these tests. The costs discussed above 
are the initial application costs under the proposed program. 
Each permit issued must be renewed every five years. The 
costs of applying for a renewal permit should be considerably 
less than the costs for an initial application. The range in 
cost for a typical renewal permit may be from $10,000 to 
$15,000. However, costs tend to be higher for sources 
whose operations or products change frequently both at the 
time of renewal and during the duration of the permit, due to 
the possibility of having to modify the permit's terms and 
conditions. Current estimates show that the agency's direct 
and indirect costs for administering the entire federal 
operating permit program (of which this regulation forms a 
part) will total approximately $9.3 million annually for the first 
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two years of the program. Costs should increase slightly in 
the following years due to the probable increase in cost of 
living. However, the permit fee program adjusts for these 
increases by increasing the fee by the same percentage as 
the increase in the Consumer Price Index. The source of 
department funds to carry out this regulation are the permit 
fees to be charged to affected entities under both federal and 
state statutory and regulatory provisions. 

Department of Planning and Budget's Economic Impact 
Analysis: 

The Department of Planning and Budget (DPB) has analyzed 
the economic impact of this proposed regulation in 
accordance with § 9-6.14:7.1 G of the Administrative Process 
Act and Executive Order Number 13 (94). Section 9-6.14:7.1 
G requires that such economic impact analyses include, but 
need not be limited to, the projected number of businesses or 
other entities to whom the regulation would apply; the identity 
of any localities and types of businesses or other entities 
particularly affected, the projected number of persons and 
employment positions to be affected, the projected costs to 
affected businesses or entities to implement or comply with 
the regulation, and the impact on the use and value of private 
property. The analysis presented below represents DPB's 
best estimate of these economic impacts. 

Summary of the proposed regulation 

It is the purpose of these regulations to extend the 
requirements of Title V of the Clean Air Act Amendments of 
1990 (CAAA) to sources of air emissions covered under Title 
IV -the acid rain provisions- of the CAAA. These regulations 
apply only to the 33 emission units regulated under Title IV 
and to any sources that may choose to opt in to the Title IV 
program. The regulations applicable to sources covered 
under Title V but not under Title IV have already been 
promulgated. 

Title V of the CAAA establishes a comprehensive permit 
program modeled after the National Pollution Discharge 
Elimination System (NPDES) permits used to regulate 
discharges into the nation's waterways. The Title V permits 
are intended to include all of the statutory obligations 
applicable to a given source under the CAAA and the state 
implementation plan. Compliance with the terms of the 
permit provides sources with a shield against findings of non­
compliance with respect to those parts of the CAAA 
requirements covered in the permit. With the exception of 
those provisions needed to comply with Title IV, these permit 
provisions are iQentical to those sources that are not covered 
under Title IV. 

Title IV of the CAAA regulates emissions of sulfur dioxide 
(SO,) and oxides of nitrogen (NO,) from large sources. 
These substances are known to contribute to the acidification 
of water in the atmosphere which is associated with a number 
of detrimental environmental and health effects. The 
regulation of SOz is accomplished by an innovative market 
approach known as allowance trading. The regulation of NO, 
is accomplished by more standard technology standards. 
The provisions of Title IV apply explicitly to only 33 generating 
facilities in Virginia. However, these provisions will also apply 
to any new large sources of acid precursors and to any 
sources who are not required to comply with Title IV but wish 
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to do so to take advantage of the opportunities provided 
under the so, allowance trading market. 

Estimated Economic Impact 

TitieV 

The regulations for implementing Title V requirements have 
already been promulgated for all sources except the 33 units 
covered under Title IV. The Title V rules contained in this 
regulation are incidental to the development of Title IV rules 
for these facilities. Consequently, this analysis will focus, for 
the most part, on the Title IV rules. However, It will be useful 
to consider the impact of Title V briefly if only to clarify the 
discussion of the Title IV program. 

Title V of the CAAA establishes a comprehensive permit 
program for the larger stationary sources of regulated air 
emissions. it dramatically expands the air emissions 
permitting requirements over what was required under the 
previous Jaw. The new law requires that ali major sources 
obtain permits from state air pollution agencies. 1 If Virginia 
fails to implement the required permit program, it is subject to 
mandatory sanctions and to a federally operated permit 
program. The permit program must be self-funding from fees 
paid by the permitted sources. 

The permit program applies the substantive requirements of 
the CAAA to individual sources, establishes monitoring and 
reporting requirements, and establishes certain standards for 
participation by EPA and by other interested parties in the 
permitting process. 

The legislative history of Title V indicates that the permit 
program was intended to accomplish three objectives: (1) 
consolidating all air pollution control obligations in one 
document to improve enforcement and reduce costs of 
compliance, (2) clarifying what each source must do to be in 
compliance, and (3) simplifying a.nd expediting procedures for 
modifying a permit. In summary, Title Vis intended to reduce 
the administrative costs associated with compliance with air 
emission rules and to allow for more efficient planning by 
f1rms on how to meet the requirements. 

The essence of Title V, then, is to reduce some of the costs 
of air emissions regulation by developing information about 
sources at an initial, permitting, stage rather than to wait and 
develop the information when the regulations are being 
enforced. While such a regulatory mechanism does cost 
more at the permitting stage, it may reduce the total costs of 
the regulation in a number of ways. 

Enforcement efforts may be more effective and less 
expensive. The reason for this is that the Department of 
Environmental Quality (DEQ) will know, at the time of 
permitting, what limits apply to what sources. Now, this 
information must be developed as a part of the enforcement 
process and greatly increases the costs of undertaking a 
given enforcement activity. Developing enforcement 
information at permitting time, allows enforcement activity to 
be more responsive to new information, more timely, and 

' The units regulated under this regulation are all deemed major sources due to 
their emissions of S02 and NO, as provided by title IV. 
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more efficiently targeted where the enforcement effort will 
have the greatest impact. 

The enhanced permitting process may also improve public 
confidence in air emissions regulation. Interested members 
of the public will now be in a much better position to 
determine a source's obligations and whether the source is 
meeting those obligations. In some cases, this may provide 
citizens with the information they need to aid in the 
enforcement of the regulations by providing DEQ with 
information about firms that are in apparent violation of the 
terms of their permit. The information needed for the public 
to become involved in the process has been prohibitively 
expensive to obtain in the past. 

The greater availability of information about source 
obligations may have an impact on the levels of emissions 
themselves. Firms whose obligations and actual 
performance are known, may find it in their own self-interest 
to over-control their emissions. Such over-control has been 
used by firms in the past to give their products a competitive 
advantage in markets where consumers have preferences 
over the environmental impact of their purchases. Without an 
enhanced permitting process, it would be difficult to evaluate 
claims of firms that they are exceeding their legal 
requirements for reducing emissions. 

Under the earlier emission regulations, a firm expecting to 
generate air emissions faced a great deal of legal uncertainty 
that may have had an impact on how it chose to control its 
emissions. This regulatory risk gives firms incentives to 
choose a control strategy that reduces regulatory risk rather 
than one that minimizes the costs of actually controlling 
emissions. So, paying the added cost of enhanced 
permitting will allow firms to concentrate on lowering 
production and abatement costs rather than on reducing 
regulatory risk. 

An added benefit of the Title V permit program is that it 
establishes a foundation on which any of a variety of 
emissions trading programs could be established. One of the 
key difficulties in establishing economic incentive programs 
for reducing the cost of air emissions reduction is the lack of 
a reliable inventory of sources and their emissions. This 
permit process requires that specific source limits be made 
explicit and that measurements of actual emissions be 
periodically reported to DEQ. This information is essential for 
implementing virtually any kind of emissions trading program. 
Once inventories are established and monitoring 
mechanisms are in place, moving to a market-like incentive 
program just requires replacing the current technology 
standards w1th an emission credit (allowance) or fee program. 

The rules promulgated to implement Title V require that 
sta~es give~ certai~ amount of flexibility to sources to change 
the1r operations Without obtaining changes in the sources' 
permits. While the flexibility envisioned in the regulations is 
helpful, it is not significant in terms of the total costs of 
administration and compliance. As long as the emissions 
limits in the permits are implemented primarily as technology 
standards that the sources must meet, the costs of 
co~pliance will remain far above the minimum necessary to 
ach1eve the given air quality standards. 

A regulatory shift as great as the move to much wider 
stationary source permitting is bound to have many 
unexpected consequences. However, a preliminary 
assessment indicates that these provisions will have both 
immediate and long term benefits. Title V acts to reduce 
regulatory risk by moving a significant part of the compliance 
determination forward so that it happens before sources 
make many of their important compliance decisions. This 
should lead to significant savings even in the short run. In 
the longer term, the permit program lays a necessary 
foundation. for much greater use of economic incentive 
programs that have been shown to greatly reduce the costs 
of compliance. 

Title IV 

The emissions trading program2 

Title IV of the 1990 act limits electric utilities' emissions of 
sulfur dioxide (SO,)-a major cause of acid rain 3 It includes 
a regulatory system to reduce the costs of meeting these 
em1ss1ons l1m1ts by allowing utilities to choose cost-effective 
pollution controls. In Title IV, the Congress combined a 
regula_tory approach known as emissions trading with 
compliance measures to ensure that emissions limits are 
met. 

Under this program, utilities receive emissions "allowances" 
from. EPA that allow them to emit S02 during or after a 
specified year. Each utility is allotted a specific number of 
allowances annually; at year's end, each must have one 
allowance for each ton of SO, emitted. By the year 2010, the 
program limits annual so, emissions to 8.95 million tons by 
grantmg only the corresponding number of allowances to 
utilities. 

To help utilities reduce their costs of complying with lower 
SO, limits, they are given flexibility to choose how they will 
meet the overall reduction requirements of Title !V. For 
example, they can switch to fuel with a lower sulfur content or 
install pollution control devices. They can also buy and sell 
so, allowances. That is, if a utility's cost to reduce S02 

emissions is higher than the market price of allowances the 
utility can save money for itself and its customer~ by 
p~rchasing t~e necessary number of allowances to comply 
w1th the reqUirements, instead of fully reducing its emissions. 
For these extra allowances to be available, however, another 
utility generally must reduce emissions below its requirement. 
This utility can sell its surplus allowances to utilities with 
higher costs at a likely profit for the selling utility and its 
customers. 

Title IV is regarded as a major turning point because it uses 
market-based incentives to implement environmental 
mandates. In particular, the marketable allowance system for 
controlling acid rain presumes that cost-effectiveness will be 
the driving factor in utilities' decisions. The new program 
seeks to reduce the costs of controlling pollution by providing 
more flexibility in how emissions reduction goals are 
achieved. 

2 This sect1on based directly on GAO. 1994. 

3 
It also limits utilities' emissions of nitrogen ox1de, which also contributes to acid 

ra1n 
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Acid rain is created when the SO, and nitrogen oxides given 
off in the combustion of fossil fuels react in the atmosphere to 
form sulfuric and nitric acids. These acids then fall to the 
earth, sometimes hundreds of miles downwind from their 
source, in wet form, such as rain or snow, or in dry form, such 
as small particles or gases. Many U.S. and international 
scientists have linked acid rain with damage to sensitive 
aquatic and forest ecosystems. The dominant precursor of 
acid rain in the United States is so, from coal-fueled power 
plants. For example, damage to higher elevation forests in 
the Appalachian mountains are frequently attributed to so, 
emissions from older coal-burning power plants in the 
Midwest. Electric utility plants account for about 70 percent of 
the nation's annual so, emissions. 

The allowance trading program differs from the trad'1tional 
approach to environmental protection, commonly referred to 
as "command and control." Under a command-and-control 
approach, sources of pollution were required to install certain 
control technology or meet plant-specific emissions 
reductions across all affected sources. According to critics of 
this regulatory approach, command-and-control is needlessly 
costly because it imposes similar reduction requirements on 
sources that sometimes have very different control costs, 
rather than concentrating reductions at the sources with the 
lowest control costs. In addition, sources can comply with the 
regulation without achieving the actual emissions reductions 
needed to meet the overall environmental objectives. For 
example, in some cities that have not attained the standard 
for ozone emissions at ground level, economic growth can 
lead to an increased number of sources of ozone. Even if all 
these sources comply with the regulation and emit relatively 
low levels of ozone, the overall emissions can be too high. 

Title IV offers a different approach for controlling pollution. 
After setting the overall reductions in emissions to be 
achieved, the individual emissions were divided up among 
the existing sources. These allocations added up to meet a 
total emissions cap. Sources must install continuous 
emissions monitors (GEM) and regularly report their actual 
emissions to EPA. If they violate their emissions limits, they 
forfeit allowances to cover the excess emissions and pay 
automatic fines set at several times the estimated average 
cost of compliance. However, the allowance trading system 
also rewards _utilities that go beyond the law's requirements 
by enabling them to earn profits from the sale of their extra 
allowances. Sources that reduce emissions below their 
allocations can sell their extra allowances to others that face 
higher costs to reduce emissions. 

According to the legislative history of Title IV as described in 
a Senate Committee report,' the allowance trading system 
presented several benef1ts. First, the flexibility of the 
allowance system was expected to minimize the overall cost 
of the program and significantly reduce regional costs of 
compliance. Second, the allowance system was expected to 
result in emissions reductions greater than those required or 
reductions earlier than anticipated, or both. Third, the 
allowance system would allow cost-effective compliance 

'Three Years Later: Report Card on the 1990 Clean Air Act Amendments, U.S. 
Senate Committee on Environment and Public Works (Nov 15, 1993), pp. 71· 
72 
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while accommodating growth in the demand for energy. 
Fourth, the incentives provided by the market in allowances 
were expected to stimulate innovations in technologies that 
would reduce emissions and conserve energy. 

The acid rain control program imposes a nationwide 
emissions cap, reducing annual so, emissions from utilities 
by an estimated 8.5 million tons from 1980 levels, beginning 
January 1, 2000. This reduction is implemented in two 
phases. Phase 1, beginning January 1, 1995, applies to the 
110 highest-emitting utility plants and mandates that annual 
emissions be reduced by about 3.5 million tons. This phase 
primarily affects large midwestern coal-fired plants. Phase 2, 
beginning January 1, 2000, requires an additional annual 
reduction of about 5 million tons, imposing a nationwide 
annual emissions cap of 8.95 million tons of so,. Phase 2 
applies to the Phase 1 plants and virtually all of the 
approximately 700 remaining utility plants throughout the 
nation, which are generally cleaner and smaller. No units in 
Virginia are covered by Phase I requirements,' and 33 units 
are covered under phase 2. 

The program's mechanism for allocating each utility's 
emissions reductions is an extensive system of permits and 
emissions allowances. An allowance is a limited authorization 
to emit a ton of so,. Allowances are allocated on the basis of 
specific formulas contained in the law6 The allowances may 
be traded or banked for future sale or use. Utilities generally 
must either reduce emissions or acquire allowances from 
another utility to make up the shortfall. With certain 
exceptions, new power plants-those that began operation 
after Title IV's enactment-have to obtain allowances from 
those already holding allowances. Within the allowance 
system, incentives are provided for the early use of 
scrubbers. For example, Virginia Power's Mt. Storm facility 
was fitted with a scrubber and Virginia Power has obtained 
bonus allowances which it has banked for future use. Anyone 
may trade in allowances-including brokers, environmental 
groups, and private citizens-and trading can be conducted 
nationwide with no geographic restrictions.' 

Each utility must install EPA-certified GEM equipment and 
regularly ;eport its emissions to EPA. This monitoring and 
reporting requirement ensures that actual emissions are 
accurately tracked. At the end of the year, EPA grants utilities 
30 days to obtain the allowances necessary to cover their 
actual emissions during the previous year. After this grace 
period, EPA deducts allowances from a utility's allowance 
holdings in an amount equal to its recorded emissions. The 
deduction of allowances, as well as the issuance, transfer, 
and tracking of allowances, is conducted through EPA's 
automated allowance tracking system. Operating like a bank, 

, While this is true, there are units owned by Virginia electric utilities that are 
covered under Phase I; Virginia Power's Mt. Storm plant in West Virginia is an 
example. While we have limited our focus to Virginia plants, there is little doubt 
that regulations affecting power plants near Virginia will have an impact on 
electric rates in the Commonwealth. 

6 Allowances are allocated to each utility according to its generating capacity and 
historical emissions during the base period 1985-87. Each combustion unit, or 
boiler, in a power plant is allocated allowances. A utility can have multiple power 
plants, and plants can have one or more combustion units. 

7 No matter how many allowances a utility holds, it will not be allowed to emit 
S02 levels that violate the national or state health- protection standards tor S02. 

Monday, April 29, 1996 

2063 



Proposed Regulations 

this system tracks the allowances held by utilities and any 
other companies, organizations, or individuals possessing 
allowances. The tracking system provides EPA with a way to 
determine compliance by ensuring that actual emissions do 
not exceed the available allowances. 

Title IV provides that if a utility does not have enough 
allowances to cover its emissions, it is subject to an 
automatic penalty of $2,000 per ton of excess SO,, indexed 
yearly to inflation. This amount is several times more than the 
estimated average cost per ton of reducing SOz emissions. A 
utility that does not comply also has its allowance holdings 
reduced in the next year by one allowance for each excess 
ton of S02 emitted. 

Finally, each utility must file a permit and compliance plan 
with EPA describing how it will meet its emissions limits. In 
Phase 1, EPA is responsible for issuing permits and 
reviewing the utilities' compliance plans; in Phase 2, DEQ will 
issue permits and review the plans. Permit applications and 
compliance plans for Phase 1 were due on February 15, 
1993, and permits and compliance plans for Phase 2 will be 
required by January 1, 1996. Utilities can reduce emissions 
by switching from high-sulfur coal to low-sulfur coal or natural 
gas, installing scrubbers, shifting some electricity production 
from dirtier plants to cleaner ones, and encouraging more 
efficient electricity use by customers. 

To stimulate trading early in the program and ensure the 
availability of allowances for utilities needing them, Title IV 
required EPA to hold allowance auctions once a year. As 
mandated by Title IV, in both Phase 1 and Phase 2, 2.8 
percent of the allowances are withheld from utilities each year 
for direct sale by EPA and for sale at this auction. At the 
auction, EPA initially offers 150,000 allowances for sale; from 
1996 to 1999, it will offer 250,000 allowances; thereafter, it 
will offer 200,000 annually. The first two auctions occurred in 
March 1993 and 1994. Anyone can participate in these 
auctions as a buyer or seller, and private parties selling 
allowances may specify a minimum sale price. 

For a source covered by (or opting into) the allowance trading 
program, the cost of controlling a ton of so, at the margin is 
no greater than the price of an allowance. This is because 
the source always has the option of buying allowances rather 
than reducing emissions by another ton. If control costs are 
higher than the allowance price, then the allowance price is 
the cheapest incremental compliance option: the marginal 
cost of compliance. 

How has the market performed? 

One way of assessing the performance of the allowance 
trading market is to observe the price of the allowances 
themselves. Since allowance prices will not be greater than 
the cost of using the cheapest form of emissions control -­
otherwise no one would buy them -- then the allowance price 
may be taken as a good approximation of the marginal cost 
of control; that is, the cost of taking one more ton of so, out 
of the air. 

By this measure the allowance trading program has been a 
great success. Table 1 shows the estimated costs from 
1990, when the act was passed, and the actual offers and 
transactions since then. At the time of the passage of the 
CAAA, industry estimated $1,500 as the marginal cost of 

sulfur removal. EPA estimated $750. When Virginia Power 
built their Mt. Storm facility in West Virginia, the utility 
attempted to purchase allowances in order to avoid (or delay) 
the cost of building a scrubber on that facility. Virginia Power 
reports that no allowances were available at a price of 
$1,0008 Thus, at that time, allowance prices were greater 
than $1,000. Since the opening of the allowance market, the 
price of allowances has fallen dramatically. As of March, 
1996, Virginia Power reported receiving an offer of 
allowances priced at $80 per ton. The cost of removing S02 

from some utility's effluent has fallen to something less than 
$80, a 10-fold reduction in Virginia Power's control costs in 
less than 5 years. 

Why have costs fallen so far from the early estimates? The 
answer seems to be that the allowance trading system has 
caused a dramatic restructuring of the markets for inputs to 
the electric power industry9 The most important changes 
have been in the markets for low sulfur coal and for 
scrubbers. 

Figure 1: Trend in Allowance Prices 
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Expanded use of low sulfur coal is the most common 
compliance option for Phase I utilities. This is largely 
because of a dramatic decline in coal prices since 1990. The 
1990 estimates for the price of low sulfur coal in eastern 
markets was $40 a ton by 1995, but the price is now less 
than $25. This decline in prices is due to productivity 
increases in mining and transporting coal as well as to 
increased competition in the rail transportation industry. 

The opportunity for blending in low sulfur coal to reduce 
emissions has led to significant innovations in the use of 

" Personal conversations with Leo Meyer. 3196 

~ See Butraw. 1995 
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blended fuels in power plants initially designed for higher 
sulfur coal. 

The scrubber market has also seen dramatic cost reductions. 
Scrubber prices have fallen by half since the passage of the 
CAAA.10 At the same time, capacity factors and removal 
rates have improved. Virginia Power reports a greater than 
expected 95% capacity factor and removal efficiency for 
scrubbing stack gasses at its Mt. Storm facility. 

Much of the cost reductions in these markets were driven by 
the increased competition in the input markets due to the 
allowance trading market. Firms have much more flexibility in 
choosing control technologies, and allowances are available 
as an additional way of reducing emissions at any given 
plant. 

Table 1. Projected annual costs 

Source: (General Accounting Office, 1994) 

Command Intra-firm Inter-firm 

billion dollars 
and control transfers trading 

baseline only 

1997 (Phase I) 1.3 1.1 n/a 

2002 (Phase II) 4.5 2.6 1.4 

2009 (Phase II) 4.9 3.1 2.0 

2002 Virginia only 0.11 0.039 0.022 

In Virginia alone, the projected annual costs of meeting 
Phase II requirements in the year 2002 were $110 million 
under the old regulations. When these estimates were made 
in 1994, the projected costs under the allowance trading 
program were $39 to $22 million depending on how much 
trading takes place between firms. Given recent 
observations in the allowance market, these estimates may 
be taken as the upper bound on costs; more likely estimates 
would be $26 to $15 million respectively, The savings just 
to power plants located in Virginia will probably be in the 
range of $84 to $95 million each year. Electric utilities in 
Virginia have indicated that they will be purchasing 
allowances as a significant part of their compliance strategy 
for Phase II. 

These savings will be translated into lower electricity rates 
and, depending on rate regulation decisions in the interim, 
possibly higher profits for electric utilities operating in 
Virginia. These savings will be a significant benefit to the 
Virginia economy over the costs that would have been 
incurred under the command and control regulations. 

Why has this market been so successful? 

According to economic theory, the allowance market has 
three principle advantages over command and control 
regulation in lowering the cost of compliance. First, firms 
gain flexibility internally. They are judged by their 
performance, not by the technology they choose for 

'" GAO, 1994. 

't These lower estimates are based on an allowance pnce of $100. A lower 
allowance pnce would 1m ply greater savings. 
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compliance. This gives firms incentive to choose the 
cheapest possible way of achieving the performance goal. 
And firms are rewarded for innovation since their costs will 
fall if they develop a cheaper method of reducing emissions. 

The second advantage of an allowance market is that once 
firms achieve the performance standard, they still have 
incentive to reduce emissions even further because they can 
profit by selling allowances if their cost of control is lower than 
the prevailing allowance price. Performance standards alone 
cannot give incentive for over-control. 

Third, an allowance market allocates costs between firms in 
the most efficient way. Firms in the west that have ready 
access to cheap, low sulfur coal can reduce emissions much 
cheaper than utilities in Virginia. Thus, Virginia can reduce 
its costs by paying western utilities to over-control in return 
for relaxing the controls on Virginia power plants. Again, 
performance standards cannot, by themselves, achieve this 
form of cost saving. 

These savings - especially the savings not available from a 
pure performance standard - can only be achieved if the 
market functions reasonably well. That is if it is reasonably 
competitive and has low trading costs. The less competitive 
the market and the greater the costs of trading, the less will 
be the savings. The SO, allowance trading market has been 
successful because it satisfies both of these requirements. 
There are many buyers and sellers and so the market is not 
subject to monopoly pricing or collusion among buyers or 
sellers. 

The trading has not been as active as some had hoped, but 
this is probably due to the slow response that state rate 
regulators have made in determining how allowance trading 
will be treated in determining utility rates. As the trend toward 
greater competition in the utility industry continues, the pace 
of trading will increase. Even at this level of trading, the 
market for allowances provides increased competition for the 
input market and provides utilities with insurance that 
reduces the risk of implementing new technolopies that are 
now available under the performance standard. 1 

Key to the performance of this market is that the costs of 
trading have been kept to a minimum. The allowance itself is 
a clearly defined asset that is completely fungible. As a 
result, there is no need for costly risk intermediation. This is 
especially important for utilities because they face the risk of 
any losses, but any gains must be returned to ratepayers. 
This leads to highly risk averse behavior on the part of 
regulated utilities. Trades are not regulated. The only 
requirement is that they be recorded with EPA on or before 
the date that they are used for compliance determination. 

For firms in the allowance market, allowances have become 
just another input to production: like coal or computers. 
Compliance with the acid rain regulations is no longer being 
treated as a regulatory compliance issue but as a finance and 
operations issue. In the case of Virginia power, allowance 
trading has been moved out of the environmental compliance 
group. All S02 allowance decisions are made in the fossil 

1
:;: Butraw. 1995 
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and oil group. Allowances are just another input to electricity 
generation for Virginia Power. 

The costs to Virginia of acid precipitation 

While the allowance trading program does greatly reduce the 
costs of limiting the damage from acid precipitation, even 
these lower costs can only be justified if they produce a 
benefit of sufficient magnitude to justify the costs. That the 
cost estimates have fallen by an order of magnitude since 
Congress established the program gives some hope that, 
even if the program could not have been justified at 1990 
cost estimates, it may be a bargain at 1996 costs. 
Unfortunately, the state of our knowledge about even 
something as basic as the ~'lysical chemistry involved in 
moving from so, in stack gasses to acidified precipitation is 
very limited. 

One of the most comprehensive source of information 
relating to the benefits of sulfur dioxide emissions reductions 
is the National Acid Precipitation Assessment Program 
(NAPAP), an interdisciplinary research effort initiat8d by the 
Acid Precipitation Act of 1980 and reauthorized with the 1990 
Clean Air Act Amendments. The results of a decade of 
NAPAP coordinated research are compiled in the 1990 
NAPAP Integrated Assessment Report which examines 
which regions and resources of the nation are affected by 
acidic precipitation, the extent of the damages incurred, the 
link between emissions of precursor pollutants and observed 
levels of acidic depositions and the effectiveness of possible 
alternative public policies designed to mitigate the damaging 
effects of acid rain. 

The findings of the 1990 NAPAP report offer some insights to 
the potential benefits of so, reductions to the 
Commonwealth. The effects of sulfur dioxide emissions and 
sulfur-related acidic depositions on five "areas of effect"; 
aquatic ecosystems, terrestrial systems, materials and 
cultural resources, visibility conditions and human health, are 
considered. Chapter Four of the report provides physical 
measures and qualitative descriptions of the sensitivity of 
different resources to changing levels of sulfur-related acidic 
deposition. Chapter Five extends the analysis done in 
Chapter Four to predict and compare the effects of five 
different sulfur dioxide emissions scenarios on each of the 
five areas of effects. Of particular relevance to SO, reduction 
policies in Virginia is a comparison of two of the scenarios 
presented in Chapter 5, "S1" and "S4". Under S1, no new 
emissions reductions requirements are implemented. It is 
assumed that sulfur dioxide emissions will initially increase 
through the year 2005 and thereafter decrease such that total 
sulfur dioxide reductions (from 1980 levels) equal 10 million 
tons in the year 2030. 1 Scenario S4 represents the 
implementation of additional emissions reduction requirement 
that would result in total sulfur dioxide emissions reductions 
(from 1980 levels) of 10 million tons by the year 2000 

Before drawing on the findings of the NAPAP report to 
assess the potential benefits to Virginia of so, reductions, it 
should be noted that the projections made in Chapters 4 and 
5 are intended to be used as part of a comparative analysis, 
rather than as definitive, absolute measures of the effects of 
future S02 emissions. Many uncertainties are present in the 
mathematical models used to generate the projections, 
including unknown future energy demands, fuel availability 

and economic activity. Furthermore, significant uncertainties 
exist relating to the physical and chemical processes that 
convert precursor pollutant emissions to acidic depositions. 
And, for most models, projections are made on a regional 
level that aggregates data across a geographic region 
including other states and possibly excluding certain portions 
of the Commonwealth. Thus, for the purposes of considering 
the benefits of S02 reductions for Virginia, the projected 
effects of different so, reduction strategies, as described in 
Chapters 4 and 5, should be examined in relative terms and 
viewed primarily as indicators of areas in which benefits will 
accrue, rather than as definitive, absolute measures of SO, 
reduction benefits. 

Aquatic Ecosystems 

The NAPAP report evaluates the effects of continued 
"current" (1985) levels and hypothesized higher levels of 
sulfur deposition on the surface water chemistry and biota of 
wateiWays in acid sensitive regions of the United States that 
have been sampled as part of the National Surface Water 
Survey (NSWS). Multiple chemical and watershed models 
are used to determine the effects of sulfur deposition on the 
pH and acid neutralizing capacity (ANC) of surface waters. 13 

The results of the chemical models are then used in 
biological fish response models to determine the impact of 
the chemical changes on fish species most sensitive to 
increasing water acidity. Portions of Virginia fall within (or in 
very close proximity to) two of the NSWS regions, the Mid­
Atlantic Coastal Plain and the Southern Blue Ridge Province 
of the Southeastern Highlands-" 

Mid-Atlantic Coastal Plain: Insufficient information was 
available to quantitatively model the responses of wateiWays 
in this region to changing levels of sulfur depositions; 
however, a qualitative assessment is provided for the most 
acid sensitive wateiWays. Approximately 1 0% of the streams 
in the Mid-Atlantic Coastal Plain Region are located in 
lowland forest near the coast, including wate!Ways near the 
Chesapeake Bay. 15 These streams have less than 3mg/L of 
dissolved organic carbon and a low acid neutralizing 
capacity, usually between zero and 10 ueq/L. They are 
poorly buffered and thus subject to "acidic episodes", making 
them quite likely to respond to changes in sulfur deposition 
levels. The anadromous fish populations inhabiting these 
streams are highly sensitive to increasing aluminum 
concentrations associated with prolonged sulfur depositions 
and would decline if the streams were to acidify. 16 The 
NAPAP report concludes that, when faced with sulfurous 
deposits, these low ANC streams of the Mid-Atlantic Coastal 
Plain " ... may acidify if sulfur deposition increases but could 
experience pH increases and aluminum decreases if sulfur 
deposition is reduced." 

13 See State of Sciencerrechnology (SOSrf) Reports 10, 11,13 and 14 for 
detailed description of the models used. 

14 See Box 4.4-1, pg. 271. NAPAP 1990 Integrated Assessment Report, for map 
illustrating geographic reg1ons mcluded in the study 

10 Region defined by NAPAP for this study are Illustrated 1n Box 4 4-1, pg. 271 

1
B Anadromous f1sh are spectes of fish that swim upstream to spawn, such as 

Shad. 
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Insufficient data was available for streams. in this region to 
run aquatic projection models under scenarios S1 and S4 in 
Chapter Five. 

Southern Blue Ridge Province: The soils surrounding 
waterways in the Southern Blue Ridge Province have the 
capacity to retain a large proportion of the sulfate deposited, 
thus temporarily mitigating the impact of acidic depositions on 
waterways within the region. Currently, none of the sampled 
streams are acidic; and, due to uncertainties regarding the 
future sulfur retention capacity of the soils, it is difficult to 
determine the future effects of current acidic depositions. 
Nevertheless, NAPAP estimates that approximately 10% of 
the streams in the region would be acidic after 50 years at the 
current rate of deposition. Based on NAPAP projections, an 
estimated 30%-50% reduction in sulfur deposition is 
necessary in order to keep the ANC of streams at the same 
level 50 years from now, as it is today. 

Similarly, the projections made for scenarios S1 and S4 in 
Chapter Five indicate that, because of the sulfur retention 
capabilities of the surrounding soils (as well as a relatively 
high current ANC), the acid-base chemistry of waterways in 
the Southern Blue Ridge Province is not expected to change 
significantly over the next 50 years, regardless of the 
emissions reduction scenario. 17 Longer term projections, 
however, show that the ANC and pH of streams may then 
decrease for 200 years or more as sulfate currently retained 
by watershed soils is released. The NAPAP report indicates 
that, "Declines in ANC and pH and possible adverse effects 
on fish beyond the 50-year projections would be expected to 
be less for the S3-S5 scenarios than for the S1 scenarios 
because of lower sulfur loading to the watershed soils." 
Thus, it appears that the benefits of emission reduction 
activities to streams in the Southern Blue Ridge Province will 
most likely be realized beyond an initial 50 year time period 
during which the watershed soils are still able to 
accommodate sulfur depositions. 

Terrestrial Effects 

The NAPAP report examines terrestrial effects in terms of the 
impact of acidic depositions on forests, soils and agricultural 
lands. The portion of the NAPAP analysis most relevant to 
Virginia's terrestrial systems involves an evaluation of 
changes in the base saturation of forest soils under different 
acidic deposition scenarios. The "base saturation" of a soil is 
the percentage of base cations (plant nutrients such as 
calcium, magnesium and potassium) on the cation exchange 
site of soil particles. Exchange sites not filled by base 
cations are occupied by aluminum and hydrogen which are 
cations that can be toxic to plants. The lower the soil base 
saturation, the greater the likelihood of plant nutrient 
deficiencies and, if base saturation is low enough (<10%), 
concentrations of aluminum in solution may become strong 
enough to prove toxic to plants. 

Three, 50 year deposition scenarios are used for the 
analysis: 

17 Although under scenario 51, the percentage of streams with pH<6 is 0% 
initially, it rises to 9% in 1990 and remains there for the remainder of the 50 year 
proJection. 
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a constant deposition over the next 50 years at "current" 
(1985) levels (corresponding to scenario S1 in Chapter Five) 

a linear 30% increase in sulfur deposition over the next 25 
years, remaining at that level for another 25 years, and 

five years at current deposition levels followed by a linear 
50% decrease over 10 years, remaining at that level for 35 
years (corresponding to scenario S4) 

500 simulations are run predicting potential changes in soil 
base saturation for forested watersheds in the eastern United 
States under each of the three scenarios. Model inputs are 
randomly selected from a range of soil and watershed 
characteristics identified by the National Soil Survey 
Laboratory .18 

The model simulations under all three scenarios indicate that 
forest soils will not likely undergo large changes (i.e. >5%) in 
base saturation over a 50 year time period. The maximum 
changes observed in the simulation results are 12%-18% 
decreases in the base saturation of some sensitive soils (See 
Figure 4.5-16, pg. 321, NAPAP 1990 Integrated Assessment 
Report). 

It is not possible to determine from the simulation results how 
many soils, what region of soils or which forest systems are 
represented by the modeled scenarios. The report does, 
however, identify key characteristics of soils which are most 
likely to experience significant changes in base saturation. 
Soils most vulnerable to acidic depositions are those with the 
lowest cation exchange capacity, the highest sulfur 
deposition and the shallowest depth. (See Figure 4.5-18&19, 
pg. 322 NAPAP 1990 Integrated Assessment Report) Maps 
4.5-20, a-d page 323 of the NAPAP report, identify the 
proportion of forest land in the Commonwealth with these 
characteristics. 

S1 and S4 scenarios are not run for forest soils in Chapter 
Five, however, the conditions under both scenarios fall within 
the parameters of the sensitivity analyses of Chapter Four. 
Therefore, using the Chapter Four analysis, the report draws 
the conclusion that, "Reduction of sulfur deposition by 50% 
over 10 years would cause a slight increase in the base 
saturation of some shallow forest soils with low cation 
exchange capacity, but most soils will not be affected." 

Another terrestrial effect relevant to Virginia that is 
considered in the study, relates to the function of sulfurous 
deposits as a source of passive fertilization on sulfur deficient 
agricultural lands. In Chapter Five, (section 5.5.6) the 
economic costs associated with the effects of reduced 
emissions on the availability of sulfur as a source of passive 
fertilization are examined. 19 Projections are made for 
cropland throughout much of the eastern United States 
based on statewide estimates that sulfur is limiting crop 
growth on 20%-40% of all agricultural soils. The report finds 
that the future value of the combined costs to consumers and 
producers associated with reduced sulfur deposits under the 
S4 scenario (as compared to the S1 scenario) total 

1a See page 324 of the NAPAP report for a detailed description of the model and 
a discussion of its limitations 

19 It IS assumed that farmers will compensate for reductions in passively 
available sulfur by increasing the application of commercial sulfur. 
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approximately $18 million to $36 million per year in 2010 and 
$3 million to $6 million per year in 2030 (in 1989 dollars).20 

Materials and Cultural Resources 

Again, NAPAP researchers were limited in their ability to 
assess the sensitivity of construction materials and cultural 
resources to changing levels of sulfurous deposits by the lack 
of precise dose response functions with which to accurately 
project the effects of acidic deposition on the materials of 
interest. Thus, the NAPAP study provides sensitivity 
analyses only for materials with quantitative dose-response 
functions, (carbonate stone and galvanized steel), while 
pointing out that these materials comprise only a small 
proportion of the total material" effected by acidic deposition. 

As a measure of the effects of acidic deposition on cultural 
resources, the sensitivity of carbonate stone (marble and 
limestone) objects to changes in the level of both wet and dry 
sulfur deposition is assessed in terms of the number of years 
that transpire before the exposed surface of an object erodes 
to a level at which further damage is considered "crit1cal". 

Data for the analysis is collected from five test sites 
representing a range of exposure conditions, including: 

Industrial, Urban·· Stuebenville, OH 
Urban, Non-industrial ··Washington D.C. 
Suburban with industrial influences·· Chester, N.J. 
Suburban surrounded by rural lands ·· Research 
Triangle Park, NC 
Rural·· Newcomb, N.Y. 

At each test site, the life spans of objects under three sulfur 
deposition reduction scenarios are compared to their life 
spans under current levels of sulfur deposition. (See Table 
4.6-2 for "Current Levels" of deposition) The three reduction 
scenarios include, 

an "immediate" 50% reduction in sulfur related acidity levels, 

a 50% reduction starting in 10 years and entirely phased in 
within one year (an "accelerated reduction"), and 

a 50% reduction starting in 1 0 years and phased in over a 30 
year time period (a "gradual" reduction for which erosion 
rates vary year by year and a separate rate must be 
calculated for every year). 

Every object has a "critical threshold" indicating the depth of 
surface material remaining before further erosion is 
considered critical. A number of critical thresholds ranging 
from .2 to 1.0 em is considered under each scenario. Both 
the accelerated and gradual 50% reductions significantly 
expanded the life span of objects at all test sites. The 
accelerated reduction scenario extended life spans in a range 
of 1-5% more than did the gradual reduction scenario. (See 
Table 4.6-3, pg. 344, NAPAP 1990 Integrated Assessment 
Report). 

While insufficient information is available to quantify the 
relationship, the NAPAP report indicates that a more 
significant sOurce of damage to carbonate stone objects 

20 See page 472 of the NAPAP report for a detailed discussion of the limitations 
of this anaiys1s. 

subjected to increasing sulfurous deposition, takes the form 
of the spelling and soiling of an object's surface resulting 
from the accumulation of gypsum, a white mineral 
(CaS0,•2H,O). 

The sensitivity of unpainted galvanized steel is examined as 
an indicator of the effects sulfur-related acidic depositions 
have on construction materials." The life spans of two types 
of galvanized steel are considered, an "electroplated" steel to 
which a zinc coating is applied at a thickness of about 20~m. 
and a "hot dipped" steel where the thickness of zinc applied 
can be controlled, and for the purposes of these analyses, 
has been specified at 120~m. The life spans of these two 
types of steel are examined to determine what percentage of 
the corrosions rate for ~alvanized steel is attributable to sulfur 
related acidic deposits. 2 

Corrosion rates at the same five test sites are then estimated 
under three scenarios involving the current degree of 
exposure to sulfur related acidic deposition, an immediate 
20% increase in the degree of exposure to sulfur related 
acidity and an immediate 50% decrease in exposure to sulfur 
related acidic deposition. (See table 4.6·4 pg. 348, NAPAP 
1990 Integrated Assessment Report) The rates of corrosions 
are utilized to estimate the life spans of objects under each 
scenario. Estimates are made both for objects with a critical 
thickness of 20~m and for those with a thickness of 120~m. 
(see table 4.6·5 pg. 349, NAPAP 1990 Integrated 
Assessment Report). The corrosion rate projections indicate 
that, under an immediate 50% reduction in emissions, life 
spans increase anywhere from 19-52%, indicating changes 
that are significant but not necessarily in proportion with 
emission reductions. The percentage changes in life spans 
associated with changes in exposure levels under the 
immediate reduction scenario are the same, regardless of the 
critical thickness of the object. However, life spans do vary 
somewhat depending upon the test site at which the object is 
located. The greatest changes in life spans occur in more 
urban I industrial areas, such as Stuebenville, OH and 
Washington D.C.23 

The effects of the timing of the changes in exposure are also 
considered in the study. A comparison is made between the 
changes in life spans generated by a 50% reduction in 
exposure introduced over a period of 40 years and those 
occurring under an immediate 50% reduction in exposure. 
For objects "tailored for long economic lives" (i.e. with thicker 
zinc coatings), life spans under the immediate reductions 

'
1 The report estimates the changes in levels of exposure to sulfur-related acidity 

available to react with metals: a level which is not necessarily proportionate to 
changes in levels of sulfur dioxide emissions. S02 air concentrations or total 
annual sulfur depositions. 

n The report indicates that some bias is introduced into the estimates for two 
test sites, Washington D.C. and Steubenville, OH, because of the neutralizing 
effects of alkaline particulate deposition encountered at these two, urban sites. 
Excluding these two sites, the combined contribution of sulfur-related acidity to 
the corrosion rate at the remainder of the sites ranges from 30% to 50%_ The 
models may be failing to account for the degree to which the alkaline particulate 
help offset the corros1ve effects of the sulfur depositions, thus lending an upward 
b1as to the percentage est1mates 

~' Again, this could be related to the potential upward bias introduced into 
estimates of the corrosion rate by the presence of alkaii particulate having a 
neutralizing effect on ac1dic deposits at two test sites 
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were greater than life spans under the phased in reductions 
by only 1%-4%. The normal life spans of objects constructed 
with thinner zinc coatings are in the range of 2-30 years. This 
means that objects constructed in the earlier stages of the 40 
year reduction strategy will not receive the full benefits of the 
entire 50% reduction. The NAPAP study finds that any of 
these short lived objects constructed within the first fifteen 
years of the forty year reduction period will experience a 
decrease in life span of 3-5 years under the phased in 50% 
reduction scenario as compared to the life span it would be 
expected to attain under the immediate 50% reduction. 

Visibility Effects 

The NAPAP report examines the sensitivity of visibility to 
changes in ambient sulfate concentrations, including: 

a 20% increase in ambient sulfate concentrations and 

20%-100% decreases in ambient sulfate concentrations (in 
20% increments) 

An assessment is made of visibility quality throughout the 
rural east and is calculated as an average over three National 
Park sites; Shenandoah, VA, Acadia, ME and the Great 
Smokies, TN. 

Visibility changes are assessed in terms of the percentage 
change in visual range and light extinction, the total number 
of "just noticeable changes" (JNCs) 24 that occur, and by 
photographs taken to illustrate the changing degrees of 
visibility. 

The study finds that, on an annual average basis, sulfates 
contribute 57% of light extinction in the rural east. 
Furthermore, while not precisely proportional, changes in light 
extinction and visual range are approximately proportional to 
changes in ambient sulfate concentrations. 

Approximate Proportional Relationships Between Changes in 
Ambient Sulfate and Changes in Light Extinction and Visual 

Range 

Percentage Percentage Percentage 
Change in Ambient Change in Light Change in Visual 

Sulfates Extinction Range 

+20' +11 -10 

-20 -11 +13 

-40 -23 +30 

-60 -34 +52 

-80 -46 +84 

-100 -57 +133 

The report concludes that visibility in the eastern rural areas 
of the United States is closely linked to sulfate air 
concentration levels and that any dis-proportionality is minor 
and would be on the order of 1:10. 

24 A JNC (Just Noticeable Change) is a unit measure of improved visibility 
derived from the perception of "just noticeable" improvements from one scene 
appearance to the next. 
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Beyond a certain threshold level of visibility improvements, 
additional unit reductions in ambient sulfate yield greater 
marginal improvements in visibility than were achieved below 
the threshold level. 

Percentage Change Number of Marginal Change in 
in Ambient Sulfate JNCs Number of JNCs 

-20 

-40 3 2 

-60 6 3 

-80 9 3 

-100 13 4 

While a 20% reduction in ambient sulfate generates only a 
small improvement in visibility (one JNC), each additional 
decrease in ambient sulfate (in 20% increments) yields 
progressively larger marginal improvements in visibility. 

A comparison is then made of the changes in light extinction 
and number of JNCs achieved under different levels of 
ambient sulfate occurring on days in the upper and lower 
20th percentiles of ambient sulfate concentration 
occurrences. The results of the comparison reinforce the 
conclusion that marginal improvements in visibility are 
greater for larger reductions in ambient sulfate. The same 
percentage change in ambient sulfate resulted in much larger 
percentage changes in light extinction for the days 
experiencing the highest levels of sulfate than for days 
experiencing the lowest sulfate levels. Correspondingly, the 
number of JNCs achieved under a particular percentage 
reduction of sulfates is much larger for days in the upper 2oth 
percentile than for those in the lower 20th percentile. (See 
Table 4.7-2, pg.365, NAPAP 1990 Integrated Assessment 
Report) 

The analysis performed in Chapter Five examines estimated 
visibility conditions under Scenario S4 in the year 2010 and 
compares them against a 1985 visibility baseline. Many of 
the conclusions are identical to the finding of Chapter Four, 
however, the analysis does add that there is a seasonal 
pattern to improvement with summer being the season in 
which the greatest improvements occur. Furthermore, a 
regional analysis is performed showing that " ... the greatest 
visibility improvements are expected to occur in a wide band 
along the Appalachians from northern Georgia to southern 
New England, with greater than average improvements also 
occurring throughout the Ohio River Valley."2 

Health Effects 

The NAPAP report examines the sensitivity of both direct and 
indirect health effects to changes in the level of acidic 
deposition. The direct health effects result from exposure to 
sulfur dioxide as well as acidic aerosols, ozone and nitrogen 
dioxide. Indirect health effects relate to the harmful effects of 

25 The regional analysis is based on data from both the mathematical model 
utilized for projecting light extinction levels as well as from estimates of total light 
extinction based on airport visibility measurements. Thus, while useful as a 
qualitative indication of the regional impacts of ambient sulfBte, should not be 
viewed as a definitive assessment of such impacts. 
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lead and methylmercury released into drinking water or into 
the food chain as a result of the acidification of soils and 
waterways. 

Direct health effects: The direct health effects of changing air 
quality levels are evaluated in terms of the number of people 
living in counties where sulfur dioxide concentrations exceed 
the National Ambient Air Quality Standards (NAAQS).26 

Underlying the use of this measure is the assumption that the 
NAAQS represent so, levels which pose little health risk to 
humans. The NAPAP report points out that this number 
represents the number of people exposed to "potential" 
health risks rather than to "actual" risks, explaining that 
concentrations of SO, in excess of the NAAQS represent an 
actual health risk only to indiv,auals with particular risk factors 
such as a pre-existing disease or a tendency to exercise 
outdoors. 

Given the uncertainties associated with the projected future 
emissions levels and the assumed relationship between 
emissions and resulting acidic depositions, the study findings 
indicate that air pollution concentrations do have an effect on 
the number of people at potential risk of living with sub­
standard air quality conditions. In the base year, nine 
counties had sulfur dioxide concentrations in excess of the 
NAAQS. A 20% increase in air concentrations, results in an 
additional 10 counties with SO, concentrations in excess of 
NAAQS. For 20%, 40% and 60% reductions in air 
concentrations, the number of counties with sulfur dioxide 
concentrations in excess of the NAAQS falls to three, one 
and zero, respectively.27 

In Chapter Five, a similar analysis is performed, except that, 
instead of assuming national reductions in SOz emissions 
from both non-utility and utility sources as is done in the 
Chapter Four analysis, air quality changes are calculated for 
each non-attainment county by adjusting 1985 baseline air 
quality values proportionately with the NAPAP scenario 
changes in so, emissions from utility sources only. The 
study finds that the number of counties in violation of NAAQS 
is unchang,ed under both Scenarios S1 and S4, with one 
exception. The report does indicate, however, that for 
some sites in close proximity to large utilities, significant 
reductions in SOz emissions were experienced. While the 
benefits of these regional reductions were not captured in the 
NAAQS analysis, the report points out that they could yield 
significant health benefits to individuals living in close 
proximity to the utilities. 

Additionally, based on a comparison of regional sulfate levels 
from 1985-2030 under scenarios S1 and S4, the report finds 
that, "Insofar as acidic sulfate trends are roughly similar to 
sulfate trends, it is estimated that between 2000 and 2020 
the region generally defined by the states of Ohio, Indiana, 

26 
For this section of the study, "Air Quality" is calculated using data obtained 

from the Aerometric Information and Retrieval System (AIRS) and 1985 county 
population estimates from the U.S. Census Bureau. 

27 See Figure 4.8~ 1 pg. 373 of the NAPAP report to see changes in the number 
of people living in areas where NMOS are exceeded under different percentage 
changes in air quality, as compared to the number at the base year (1985) level 
of air quality. 

26 Under Scenario S1, one county exceeds the NAAQS in the year 2000, 
temporarily increasing the population at risk by 2,364,536 people. 

West Virginia, Pennsylvania, New Jersey, Maryland, Virginia, 
North Carolina, Kentucky, Tennessee, and northern Georgia 
could experience the greatest decrease in acidic sulfate 
levels with implementation of S4 compared with S1 ." 

Indirect Health Effects: The NAPAP study provides a very 
limited assessment of possible indirect health effects 
resulting from increased levels of lead in drinking water 
sources as a result of acidic deposition. The modeled 
relationship between lead exposure levels and acidic 
deposition is valid only for conditions where extreme 
acidification occurs. Such conditions are most likely to apply 
to untreated water drawn from surface-water sources located 
in regions that are particularly ·vulnerable to acidification, 
such as the Northeast and Upper Midwest. 

Given these conditions exist, the study finds that a 20% 
increase in acidic deposition results in a 5%~15% increase in 
lead exposure in drinking water over a 10-40 year time 
period. A 20~60% decrease in acidic precursor emissions 
results in a 1 0%~20% reduction in lead exposure from 
drinking water over a 10-40 year time period. 

Chapter Five draws on the results of Chapter Four to 
conclude that scenario S1 will have virtually no beneficial 
impact on reducing levels of lead released into drinking water 
sources through the year 2030, although small improvements 
may be experiences by the year 2050. Under S4, some 
reduction in lead concentrations will be experienced by the 
year 2010 and will continue through 2050. Under either 
scenario, the effects of reduced acidic depositions will be 
most dramatic for water coming from a surface water source. 

Conclusions on the benefits of controlling acid precipitation 

The millions of dollars spent on research into the physical, 
biological and economic impact of S02 emissions has greatly 
improved our understanding of many of the important issues, 
but the error band on our estimates of the economic benefits 
of reducing acidification are still so large that they have little 
policy relevance. Much more stringent control and much less 
stringent control are both well within the 90% confidence 
band (and even the 80% band.) That said, the more the 
costs fall, the greater the likelihood that the costs are justified 
by the benefits earned. While we cannot say with any 
confidence that the level of control mandated by the CAAA is 
economically justifiable, we can certainly say that we have 
chosen the best possible mechanism for achieving the level 
of control chosen. 

Businesses and entities affected 

The allowance trading program reduces the costs of 
generating electricity relative to the command and control 
policies it replaces. Lower costs for electricity will provide a 
significant benefit to businesses as well as local governments 
and non~profit organizations. Of course electric rates would 
be even lower if lesser reductions in sulfur emissions were 
required. It is not known whether such a change would 
produce net benefits or costs. It is clear that, whatever level 
of control we choose. the allowance trading program 
minimizes the costs of the regulation on business. 
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Localities particularly affected 

The cost savings from the allowance trading program will 
accrue to businesses, consumers, and stockholders 
throughout the Commonwealth. However, the benefits of 
reducing acidification will not be evenly distributed. Some 
farmers will actually lose money due to the reduced "free" 
sulfur fertilizer that will no longer be provided by the 
combustion of coal. The benefits will be concentrated in 
higher elevation forests. The timber and tourist industries 
concentrated in these areas will share significant benefits. In 
parts of the state with waters low in buffering capacity, there 
may be measurable damage to the biological productivity of 
those waters. 

Projected impact on employment 

It is not known what effect this regulation will have on 
employment in Virginia. It is not known whether lower electric 
rates or building scrubbers would provide a greater number of 
jobs. We can say that it would not make sense to choose to 
build scrubbers as a way of reducing unemployment because 
this would cost far too much for each job created to be 
justifiable. There would be much cheaper ways of generating 
the same number of jobs. Some coalfield jobs will shift from 
high sulfur reserves to lower sulfur fields. 

If Virginia's electric rates were driven substantially above 
those of other states, we would be at a competitive 
disadvantage for attracting industry to the Commonwealth. 
The allowance trading program helps limit any differences in 
electricity costs between Virginia and those states with larger 
reserves of cheaper low sulfur coal. 

Affects on the use and value of private property 

This regulation helps protect the property interests of those 
damaged by SO, emissions from electric utilities. This would 
include owners of certain forested lands, owners of poorly 
buffered surface waters, and owners of businesses 
dependent on the tourist industries in areas subject to 
damage. 

Depending on how certain rate regulation issues are 
resolved, lower costs of S02 control may increase the 
earnings to owning shares in electric utilities. This would 
increase the yalue of those shares relative to command and 
control regulations but would reduce them relative to no 
control of sulfur emissions. 

Summary 

While it is not kQown whether the level of so, control chosen 
is the level that maximizes economic benefits, it is clear that 
the allowance trading program established by Title IV of the 
Clean Air Act Amendments of 1990 has greatly reduced the 
costs of achieving that level of control. Compared to the 
command and control program it replaces, this regulation 
represents a very significant economic benefit for the 
Commonwealth of Virginia. 

Title V of the amendments streamlines compliance and 
enforcement activities under the clean air regulations by 
requiring a significant investment of resources at the time of 
permitting. There is reason to believe that this change will 
have positive net economic benefits. This investment in the 
permitting process has the added benefit that it lays the 
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administrative foundation for expanding the use of the type of 
market mechanisms used in Title IV. 

We conclude that this regulation has significant net benefits 
relative to the regulation it replaces. However, due to the 
uncertainty over the economic value of the damages from 
acid precipitation, it is not possible to say with any confidence 
whether a greater or lower level of so, control would be 
preferable in terms of net economic benefits. 
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Agency's Response to the Department of Planning and 
Budget's Economic Impact Analysis: 

The Department of Environmental Quality takes no issue with 
the economic impact analysis prepared by the Department of 
Planning and Budget. 

Summary: 

The regulation amendments concern provisions covering 
acid rain operating permits. The proposed regulation 
establishes an acid rair. operating penni! program that 
has as its goat the issuance of comprehensive pennits 
which will specify for the penni! holder, the department 
and the public all applicable state and federal 
requirements for pertinent emissions units in the facility 
covered. The result should be a permit that clearly 
states the air program requirements for the per. nit holder 
and provides a mechanism for the department to use in 
enforcing the regulations. 

APP~~IQIX M. 
DOCUM~NTS I~ICORPORAT@ BY R~F'_,R.,~IC_,. 

9 VAC 5·20·21. Documents incorporated by reference. 

I. General. 

A. The Administrative Process Act and Virginia Register 
Act provide that state regulations may incorporate documents 
by reference. Throughout these regulations, documents of 
the types specified below have been incorporated by 
reference. 

1. United States Code. 

2. Code of Virginia. 

3. Code of Federal Regulations. 

4. Federal Register. 

5. Technical and scientific reference documents. 

Additional information on key federal regulations and non­
statutory documents incorporated by reference and their 
availability may be found in Seetien II subsection E of this 
section. 

B. Any reference in these regulations to any provision of 
the Code of Federal Regulations (CFR) shall be considered 
as the adoption by reference of that provision. The specific 
version of the provision adopted by reference shall be that 
contained in the CFR (1994) In effect July 1, 1994. In 
making reference to the Code of Federal Regulations, 40 
CFR Part 35 means Part 35 of Title 40 of the Code of Federal 
Regulations; 40 CFR 35.20 means § 35.20 in Part 35 of Title 
40 of the Code of Federal Regulations. 

C. Failure to include in this a~~emli• section any 
document niferenced in the regulations shall not invalidate 
the applicability of the referenced document. 

D. Copies of materials incorporated by reference in this 
a~~enei>< section may be examined by the public at the 

headquarters office of the Department of Environmental 
Quality, Eighth Floor, 629 East Main Street, Richmond, 
Virginia, between 8:30 a.m. and 4:30 p.m. of each business 
day. 

II. S~eeifie eee"RReRtS. E. Information on federal 
regulations and nonstatutory documents incorporated by 
reference and their availability may be found below in this 
subsection. · 

A 1. Code of Federal Regulations. 

4. a. The provisions specified below from the Code of 
Federal Regulations (CFR) in effect as of July 1, 
1994, are incorporated herein by reference. 

& (1) 40 CFR Part 40 - National Primary and 
Secondary Ambient Air Quality Standards. 

f.11 (a) Appendix A - Reference Melhod for the 
Determination of Sulfur Dioxide in the Atmosphere 
(Pararosaniline Method). 

~ (b) Appendix B - Reference Method for the 
Determination of Suspended Particulate Matter in 
the Atmosphere (High-Volume Method). 

tat (c) Appendix C - Measurement Principle and 
Calibration Procedure for the Continuous 
Measurement of Carbon Monoxide in the 
Atmosphere (Non-Dispersive Infrared 
Photometry). 

f41 (d) Appendix D - Measurement Principle and 
Calibration Procedure for the Measurement of 
Ozone in the Atmosphere. 

t§1 (e) Appendix E - Reference Method for 
Determination of Hydrocarbons Corrected for 
Methane. 

~ (f) Appendix F - Measurement Principle and 
Calibration Procedure for the Measurement of 
Nitrogen Dioxide in the Atmosphere (Gas Phase 
Chemiluminescence). 

f+) (g) Appendix G - Reference Method for the 
Determination of Lead in Suspended Particulate 
Matter Collected from Ambient Air. 

~ (h) Appendix H - Interpretation of the National 
Ambient Air Quality Standards for Ozone. 

f9) (i) Appendix I - Reserved. 

ftG) U! Appendix J - Reference Method for the 
Determination of Particulate Matter as PM10 in 
the Atmosphere. 

841 (k) Appendix K- Interpretation of the National 
Ambient Air Quality Standards for Particulate 
Matter. 

b. (2) 40 CFR Part 58 - Ambient Air Quality 
Surveillance. 

Appendix B - Quality Assurance Requirements for 
Prevention of Significant Deterioration (PSD) Air 
Monitoring. 
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&. (3) 40 CFR Part 60 - Standards of Performance 
for New Stationary Sources. 

The specific provisions of 40 CFR Part 60 
incorporated by reference are found in P-af:t-.V Article 
5 (9 VAG 5-50-400 et seq.) of Part II of Chapter 50, 
Rule 5-5, Environmental Protection Agency 
Standards of Performance for New Stationary 
Sources. 

4 (4) 40 CFR Part 61 -National Emission Standards 
for Hazardous Air Pollutants. 

The specific provisions of 40 CFR Part 61 
incorporated by reference are found in PaFI: VI 
Article 1 (9 VAG 5-60-60 et seq.) of Part II of 
Chapter 60, Rule 6-1, Environmental Protection 
Agency National Emission Standards for Hazardous 
Air Pollutants. 

&. (5) 40 CFR Part 63- National Emission Standards 
for Hazardous Air Pollutants for Source Categories. 

The specific provisions of 40 CFR Part 63 
incorporated by reference are found in Part VI 
Article 2 (9 VAG 5-60-90 et seq.) of Part II of 
Chapter 60, Rule 6-2, Environmental Protection 
Agency National Emission Standards for Hazardous 
Air Pollutants for Source Categories. 

2-c b. Copies may be obtained from: Superintendent 
of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402; phone (202) 783-3238. 

l>o 2. U.S. Environmental Protection Agency. 

-'1-, a. The documents specified below from the U.S. 
Environmental Protection Agency are incorporated 
herein by reference. 

a (1) Guideline on Air Quality Models (revised), 
EPA-45012-78-027R, OAQPS No. 1.2-080, July 
1986, as amended by Supplement A, PB88150958, 
July 1987. 

~ (2) Reich Test, Atmospheric Emissions from 
Sulfuric Acid Manufacturing Processes, Public 
Health Service Publication No. PB82250721, 1980. 

2-c b. Copies may be obtained from: U.S. Department 
of Commerce, National Technical Information Service, 
5285 Port Royal Road, Springfield, Virginia 22161; 
phone (~03) 487-4650. 

G- 3. U.S. government. 

-'1-, a. The following document from the U.S. 
government is incorporated herein by reference: 
Standard Industrial Classification Manual, 1987 (U.S. 
Government Printing Office stock number 041-001-00-
314-2 ). 

2-c b. Copies may be obtained from: Superintendent 
of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402; phone (202) 783-3238. 

&-, 4. American Society for Testing and Materials (ASTM). 
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-'1-, a. The documents specified below from the 
American Society for Testing and Materials are 
incorporated herein by reference. 

a (1) D323-82, "Test Method for Vapor Pressure of 
Petroleum Products (Reid Metho~)'' from Section 5, 
Volume 05.01 of the 1985 Annual Book of ASTM 
Standards. 

~ (2) D97-87, "Test Method for Pour Point of 
Petroleum Oils" from Section 5, Volume 05.01 of the 
1989 Annual Book of ASTM Standards. 

(3) D129-91, "Standard Test Method for Sulfur in 
Petroleum Products (General Bomb Method)." 

(4) D388-95, "Standard Classification of Coals by 
Rank." 

(5) D396-92, "Standard Specification for Fuel Oils." 

(6) D975-94, "Standard Specification for Diesel Fuel 
Oils." 

(7) D1072-90, "Standard Test Method for Total 
Sulfur in Fuel Gases." 

(8) D1265-92, "Standard Practice for Sampling 
Liquified Petroleum (LP) Gases (Manual Method)." 

(9) D2622-94, "Standard Test Method for Sulfur in 
Petroleum Products by X-Ray Spectrometry." 

(10) D4057-88, "Standard Practice for Manual 
Sampling of Petroleum and Petroleum Products." 

(11) D4294-90, "Standard Test Method for Sulfur in 
Petroleum Products by Energy-Dispersive X-Ray 
Fluorescence Spectroscopy." 

2-c b. Copies may be obtained from: American Society 
for Testing Materials, 1916 Race Street, Philadelphia, 
Pennsylvania 19103; phone (215) 299-5400. 

€, 5. American Petroleum Institute (API). 

-'I-, a. The following document from the American 
Petroleum Institute is incorporated herein by 
reference: API Publication 2517, Evaporation Loss 
from External Floating Roof Tanks, Third Edition, 
1989. 

2-c b. Copies may be obtained from: American 
Petroleum Institute, 2101 L Street, Northwest, 
Washington, D.C. 20037; phone (202) 682-8000. 

-F-o 6. American Conference of Governmental Industrial 
Hygienists (ACGIH). 

+ a. The following document from the ACGIH is 
incorporated herein by reference: Threshold Limit 
Values for Chemical Substances 1991-1992 and 
Physical Agents and Biological Exposure Indices 
(ACGIH Handbook). 

2-c b. Copies may be obtained from: ACGIH, 6500 
Glenway Avenue, Building D-7, Cincinnati, Oh1o 
45211-4438; phone (513) 661-7881. 

G., 7. National Fire Prevention Association (NFPA). 
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'k a. The documents specified below from the 
National Fire Prevention Association are incorporated 
herein by reference. 

ao (1) NFPA 385, Standard for Tank Vehicles for 
Flammable and Combustible Liquids, 1985 Edition. 

!>, (2) NFPA 30, Flammable and Combustible 
Liquids Code, 1987 Edition. 

s, (3) NFPA 30A, Automotive and Marine Service 
Station Code, 1987 Edition. 

~ b. Copies may be obtained from the National Fire 
Prevention Association, Batterymarch Park, Quincy, 
Massachusetts 02269; phone (61\) 770-3000. 

Article 3. 
Acid Rain Operating Permits (Rule 8-7). 

9 VAC 5-80-360. Applicability. 

A. Except as provided in subsection C of this sJction, the 
provisions of this rule apply to any affected source that has 
an affected unit under the provisions of 9 VAG 5-80-380. 

B. The provisions of this rule apply throughout the 
Commonwealth of Virginia. 

C. The provisions of this rule shall not apply to the 
following: 

1. Any new unit exempted under 9 VAG 5-80-390. 

2. Any affected unit exempted under 9 VAG 5-80-400. 

3. Any emissions unit that is detennined to be shutdown 
under the provisions of9 VAG 5-80-10, 9 VAG 5-80-20, 9 
VAG 5-80-30, 9 VAG 5-80-40, or 9 VAG 5-80-540 
(permanent shutdown for emissions trading). 

D. Regardless of the exemptions provided in this section, 
permits shall be required of owners who circumvent the 
requirements of this rule by causing or allowing a pattern of 
ownership or development of a source which, except for the 
pattern of ownership or development, would otherwise 
require a permit. 

E. The provisions of 9 VAC 5-80-440 concerning 
application requirements shall not apply to insignificant 
activities designated in 9 VAG 5-80-720 with the exception of 
the requirements of 9 VAG 5-80-440 D 1 and 9 VAG 5-80-
710. 

9 VAG 5-80-370. Definitions. 

As used in this rule and related permits and orders issued 
by the board, all words and tenns not defined herein shall 
have the meaning given them in 9 VAG 5-10-10 et seq., 
unless the context clearly indicates otherwise; otherwise, 
words and terms shall have the following meaning: 

''Acid rain compliance option" means one of the methods of 
compUance _used by an affected unit under the acid rain 
program as described in a compliance plan submitted and 
approved in accordance with 9 VAG 5-80-450 or40 CFR Part 
76. 

"Acid rain compliance plan" means the document 
submitted for an affected source in accordance with 9 VAG 5-

80-430 specifying the method or methods (including one or 
more acid rain compliance options under 9 VAG 5-80-450 or 
40 CFR Part 76) by which each affected unit at the source 
will meet the applicable acid rain emissions limitation and 
acid rain emissions reduction requirements. 

"Acid rain emissions limitation" means: 

1. For the purposes of sulfur dioxide emissions: 

a. The tonnage equivalent of the basic Phase II 
allowance allocations authorized by the administrator 
to be al!ocated to an affected unit for use in a calendar 
year; 

b. As adjusted: 

(1) By allowances allocated by the administrator 
pursuant to § 403, § 405(a)(2), (a)(3), (b)(2), (c)(4), 
(d)(3), and (h)(2), and§ 406 of the federal Clean Air 
Act; 

(2) By allowances allocated by the administrator 
pursuant to Subpart D of 40 CFR Part 72; and 
thereafter 

(3) By allowance transfers to or from the 
compliance subaccount for that unit that were 
recorded orproperly submitted for recordation by 
the allowance transfer deadline as provided in 40 
CFR 73. 35, after deductions and other adjustments 
are made pursuant to 40 CFR 73.34(c); and 

2. For purposes of nitrogen oxides emissions, the 
applicable limitation established by 40 CFR Part 76, as 
modified by an acid rain permit application submitted to 
the board, and an acid rain permit issued by the board, in 
accordance with 40 CFR Pari 76. 

"Acid rain emissions reduction requirement" means a 
requirement under the acid rain program to reduce the 
emissions of sulfur dioxide or nitrogen oxides from a unit to a 
specified level or by a specified percentage. 

''Acid rain permit" or "permit" means the legally binding 
written document, or portion of such document, issued by the 
board (following an opportunity for appeal pursuant to 40 
CFR Part 78 or the Administrative Process Act), including any 
permit revisions, specifying the acid rain program 
requirements applicable to an affected source, to each 
affected unit at an affected source, and to the owners and 
operators and the designated representative of the affected 
source or the affected unit. 

"Acid rain program" means the national sulfur dioxide and 
nitrogen oxides air pollution control and emissions reduction 
program established in accordance with Title IV of the federal 
Clean Air Act, 40 CFR Parts 72, 73, 75, 76, 77, and 78, 
regulations implementing§ 410 of the federal Clean Air Act, 
and this rule. 

"Acid rain program regulations" means regulations 
implementing Title IV of the federal Clean Air Act, including 
40 CFR Parts 72, 73, 75, 76, 77. and 78, regulations 
implementing§ 410 of the federal Clean Air Act. and this rule. 
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"Actual sulfur dioxide emissions rate" means the annual 
average sulfur dioxide emissions rate for the unit (expressed 
in tblmmBtu), for the specified calendar year,· provided that, if 
the unit is listed in the NAOB, the "1985 actual sulfur dioxide 
emissions rate" for the unit shalf be the rate specified by the 
administrator in the NAOB under the data field "S02RTE." 

"Administrative record" means the written documentation 
that supports the issuance or denial of the acid rain permit 
and that contains the following: 

1. The permit application and any supporting or 
supplemental data submitted by the designated 
representative. 

2. The draft permit. 

3. The statement of basis. 

4. Copies of any documents cited in the statement of 
basis and any other documents relied on by the board in 
issuing or denying the draft permit (including any records 
of discussions or conferences with owners, operators, or 
the designated representative of affected units at the 
source or Interested persons regarding the draft permit), 
or, for any such documents that are readily available, a 
fist of those documents and a statement of their location. 

5. Copies of all written public comments submitted on 
the draft permit or denial of a draft permit. 

6. The record of any public heating on the draft permit or 
denial of a draft permit. 

7. The acid rain permit. 

8. Any response to public comments submitted on the 
draft permit or denial of a draft permit and copies of any 
documents cited in the response and any other 
documents relied on by the board to issue or deny the 
acid rain pennit, or, for any such documents that are 
readily available, a fist of those documents and a 
statement of their location. 

''Affected source" means a source that includes one or 
more affected units. 

"Affected ~fates" means all states (i) whose air quality may 
be affected by the permitted source and that are contiguous 
to Virginia or (ii) that are within 50 miles of the permitted 
source. 

"Affected unit" means a unit that is subject to any acid rain 
emissions reduction requirement or acid rain emissions 
limitation. Affected units are specifically designated in 9 VAG 
5-80-380. 

''Allocate" or "allocation" means the initial crediting of an 
allowance by the administrator to an allowance tracking 
system unit account or general account. 

"Allowable emissions" means the emission rates of an 
affected source calculated by using the maximum rated 
capacity of the emissions units within the source (unless the 
source is subject to state or federally enforceable limits which 
restrict the operating rate or hours of operation of both) and 
the most stringent of the following: 
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1. Applicable emission standards. 

2. The emission limitation specified as a state or 
federally enforceable permit condition, including those 
with a future compliance date. 

3. Any other applicable emission limitation, including 
those with a future compliance date. 

"Allowance" means an authorization by the administrator 
under the acid rain program to emit up to one ton of sulfur 
dioxide during or after a specified calendar year. 

"Allowance deduction" or "deduct when referring to 
allowances" means the permanent withdrawal of allowances 
by the administrator from an allowance tracking system 
compliance subaccount to account for the number of the tons 
of sulfur dioxide emissions from an affected unit for the 
calendar year, for tonnage emissions estimates calculated for 
periods of missing data as provided in 40 CFR Part 75, or for 
any other allowance surrender obligations of the acid rain 
program. 

"Allowances held" or "hold allowances" means the 
allowances recorded by the administrator, or submitted to the 
administrator for recordation in accordance with 40 CFR 
73. 50, in an allowance tracking system account. 

"Allowance tracking system" means the acid rain program 
system by which the administrator allocates, records, 
deducts, and tracks allowances. 

''Allowance tracking system account" means an account in 
the allowance tracking system established by the 
administrator for purposes of allocating, holding, transferring, 
and using allowances. 

"Allowance transfer deadline" means midnight of January 
30 or, if January 30 is not a business day, midnight of the first 
business day thereafter and is the deadline by which 
allowances may be submitted for recordation in an affected 
unit's compliance subaccount for the purposes of meeting the 
unit's acid rain emissions limitation requirements for sulfur 
dioxide for the previous calendar year. 

"Applicable federal requirement" means all of the following 
as they apply to emissions units in a source subject to this 
rule (including requirements that have been promulgated or 
approved by the administrator through ru/emaking at the time 
of pennit issuance but have future effect;ve compliance 
dates): 

1. Any standard or other requirement provided for in the 
State Implementation Plan or the Federal Implementation 
Plan, including any source-specific provisions such as 
consent agreements or orders. 

2. Any term or condition of any preconstruction permit 
issued pursuant to the new source review program or of 
any operating permit issued pursuant to 9 VAG 5-80-390, 
except for terms or conditions derived from applicable 
state requirements or from any requirement of these 
regulations not included in the definition of applicable 
requirement. 

3. Any standard or other requirement prescribed under 
these regulations, particularly the provisions of 9 VAG 5-
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40-10 et seq., 9 VAG 5-50-10 et seq., or 9 VAG 5-60-10 
et seq., adopted pursuant to requirements of the federal 
Clean Air Act or under§ 111, § 112 or§ 129 of the 
federal Clean Air Act. 

4. Any requirement concerning accident prevention 
under§ 112(r)(7) of the federal Clean Air Act. 

5. Any standard or other requirement of the acid rain 
program under Title IV of the federal Clean Air Act or the 
acid rain program regulations. 

6. Any compliance monitoring requirements established 
pursuant to either§ 504(b) or§ 114(a)(3) of the federal 
Clean Air Act or these re~-·1ations. 

7. Any standard or other requirement for consumer and 
commercial products under§ 183(e) of the federal Clean 
Air Act. 

8. Any standard or other requirement for tank vessels 
under§ 183(f) of the federal Clean Air Act. 

9. Any standard or other requirement in 40 CFR Part 55 
to control air pollution from outer continental shelf 
sources. 

10. Any standard or other requirement of the regulations 
promulgated to protect stratospheric ozone under Title VI 
of the federal Clean Air Act, unless the administrator has 
determined that such requirements need not be 
contained in a permit issued under this rule. 

''Applicable requirement" means any applicable federal 
requirement or applicable state requirement. 

''Applicable state requirement" means all of the following as 
they apply to emissions units in a source subject to this rule 
(including requirements that have been promulgated or 
approved through rulemaking at the time of permit issuance 
but have future effective compliance dates): 

1. Any standard or other requirement prescribed by any 
regulation adopted pursuant to a specific requirement of 
the Code of Virginia governing a specific subject or 
category of sources. 

2. Any regulatory provision or definition directly 
associated with or related to any of the specific state 
requirements listed in this definition. 

"Authorized account representative" means a responsible 
natural person who is authorized, in accordance with 40 CFR 
Part 73, to transfer and otherwise dispose of allowances held 
in an allowance tracking system general account; or, in the 
case of a unit account, the designated representative of the 
owners and operators of the affected unit. 

"Basic Phase II allowance allocations" means: 

1. For calendar years 2000 through 2009 inclusive, 
allocations of allowances made by the administrator 
pursuant to § 403 (sulfur dioxide allowance program for 
existing and new units) and §§ 405(b)(1 ). (3}, and (4); 
(c)(1}, (2), (3), and (5); (d}(1), (2), (4), and (5). (e). m 
(g)(1}, (2}, (3}, (4), and (5); (h)(1); (i), and OJ (Phase II 
sulfur dioxide requirements) of the federal Clean Air Act. 

2. For each calendar year beginning in 2010, allocations 
of allowances made by the administrator pursuant to 
§ 403 (sulfur dioxide allowance program for existing and 
new units) and§§ 405(b)(1}, (3), and (4); (c)(1), (2), (3), 
and (5), (d){1}, (2), (4), and (5), (e), (f); (g)(1}, (2}, (3}, (4}, 
and (5), (h)(1) and (3); (i); and (j) (Phase II sulfur dioxide 
requirements) of the federal Clean Air Act. 

"Boiler" means an enclosed fossil or other fuel-fired 
combustion device used to produce heat and to transfer heat 
to recirculating water, steam, or any other medium. 

"Certificate of representation" means the completed and 
signed submission required by 40 CFR 72.20, for certifying 
the appointment of a designated representative for an 
affected source or a group of identified affected sources 
authorized to represent the owners and operators of such 
source or sources and of the affected units at such source or 
sources with regard to matters under the acid rain program. 

"Certifying official" means: 

1. For a corporation, a president, secretary, treasurer, or 
vice-president of the corporation in charge of a principal 
business function, or any other person who performs 
similar policy or decision-making functions for the 
corporation; 

2. For partnership or sole proprietorship, a general 
partner or the proprietor, respectively; and 

3. For a focal government entity or state, federal, or 
other public agency, either a principal executive officer or 
ranking elected official. 

"Coat" means all solid fuels classified as anthracite, 
bituminous, subbituminous, or lignite by the American Society 
for Testing and Materials Designation ASTM 0388-92 
"Standard Classification of Coals by Rank" (see 9 VAG 5-20-
21). 

"Coal-derived fuel" means any fuel, whether in a solid, 
liquid, or gaseous state, produced by the mechanical, 
thermal, or chemical processing of coal (e.g., pulverized coal, 
coal refuse, liquified or gasified coal, washed coal, chemically 
cleaned coal, coal-oil mixtures, and coke). 

"Coal-fired" means the combustion of fuel consisting of 
coal or any coal-derived fuel (except a coal-derived gaseous 
fuel with a sulfur content no greater than natural gas), alone 
or in combination with any other fuel, where: 

1. For purposes of 40 CFR Part 75 (continuous 
emissions monitoring}, a unit is "coal-fired" independent 
of the percentage of coal or coal-derived fuel consumed 
in any calendar year (expressed in mmBtu); and 

2. For all other purposes under the acid rain program 
(including for calculating allowance allocations pursuant 
to 40 CFR Part 73 and applicability of the requirements 
of 40 CFR Part 76), a unit is "coal-fired" if it uses coal or 
coal-derived fuel as its primary fuel (expressed in 
mmBtu}, provided that. if the unit is listed in the NADB, 
the primary fuel is the fuel listed in the NADB under the 
data field "PR!MFUEL." 
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"Cogeneration unit" means a unit that has equipment used 
to produce electric energy and forms of useful thermal energy 
(such as heat or steam) for industrial, commercial, heating or 
cooling purposes, through the sequential use of energy. 

"Commence commercial operation" means to have begun 
to generate electricity for sale, including the sale of test 
generation. 

"Commence construction" means that an owner or operator 
has either undertaken a continuous program of construction 
or has entered into a contractual obltgation to undertake and 
complete, within a reasonable time, a continuous program of 
construction. 

"Commence operation" means to have begun any 
mechanical, chemical, or electronic process, including 
start-up of an emissions control technology or emissions 
monitor or of a unit's combustion chamber. 

"Common stack" means the exhaust of emissions from two 
or more units through a single flue. 

"Complete application" means an application that contains 
all the information required pursuant to 9 VAG 5-80-430 and 
9 VAG 5-80-440 sufficient to determine all applicable 
requirements and to evaluate the source and its application. 
Designating an application complete does not preclude the 
board from requesting or accepting additional infonnafion. 

"Compliance certification" means a submission to the 
administrator or board that is required by the acid rain 
program regulations to report either or both of the following: 

1. An affected source or an affected unit's compliance or 
noncompliance with a provision of the acid rain program 
and that is signed and verified by the designated 
representative in accordance with Subpart B of 40 CFR 
Part 72, 9 VAG 5-80-470 and 9 VAG 5-80-490 P, and the 
acid rain program regulations. 

2. An affected source or an emissions unit's compliance 
or noncompliance with any applicable requirement and 
that is signed and verified by the responsible official in 
accordance with 9 VAG 5-80-430 G. 

"Compliance plan" means the document submitted for an 
affected source in accordance with 9 VAG 5-80-430 
specifying the method or methods by which each emissions 
unit at the source will meet applicable requirements. 

"Compliance subaccount" means the subaccount in an 
affected unit's allowance tracking system account, 
established pursuant to 40 CFR 73.31(a) or (b), in which are 
held, from the date that allowances for the current calendar 
year are recorded under 40 CFR 73.34(a) until December 31, 
allowances available for use by the unit in the current 
calendar year and, after December 31 until the date that 
deductions are made under 40 CFR 73.35(b), allowances 
available for use by the unit in the preceding calendar year, 
for the purpose of meeting the unit's acid rain emissions 
limitation for sulfur dioxide. 

"Compliance use date" means the first calendar year for 
which an allowance may be used for purposes of meeting a 
unit's acid rain emissions limitation for sulfur dioxide. 
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"Construction" means fabrication, erection, or installation of 
a unit or any portion of a unit. 

"Designated representative" means a responsible natural 
person authorized by the owners and operators of an affected 
source and of all affected units at the source, as evidenced 
by a certificate of representation submitted in accordance 
with Subpart B of 40 CFR Part 72, to represent and legally 
bind each owner and operator, as a matter of federal law, in 
matters pertaining to the acid rain program. Whenever the 
term "responsible official" is used in this rule, it shall be 
deemed to refer to the "designated representative" with 
regard to all matters under the acid rain program. Whenever 
the term "designated representative" is used in this rule, the 
term shall be construed to include the alternate designated 
representative listed in the certificate of representation in 
accordance with 40 CFR 72.22 and 72.24. The designated 
representative may not be the responsible official with regard 
to the requirements of this rule that do not pertain to the acid 
rain program. 

"Diesel fuel" means a low sulfur fuel oil of grades 1-D or 
2-D, as defined by the American Society for Testing and 
Materials ASTM D975-91, "Standard Specification for Diesel 
Fuel Oils" (see 9 VAG 5-20-21). 

"Direct public utility ownership" means direct ownership of 
equipment and facilities by one or more corporations, the 
principal business of which is sale of electricity to the public 
at retail. Percentage ownership of such equipment and 
facilities shall be measured on the basis of book value. 

"Draft pennit" or "draft acid rain permit" means the version 
of a permit, or the acid rain portion of an operating permit, for 
which the board offers public participation under 9 VAG 5-80-
670 or affected state review under 9 VAG 5-80-690. 

"Emissions" means air pollutants exhausted from a unit or 
source into the atmosphere, as measured, recorded, and 
reported to the admimstrator by the destgnated 
representative and as detennined by the administrator, in 
accordance with the emissions monitoring requirements of 40 
CFR Part 75. 

"Emissions allowable under the permit" means a federally 
and state enforceable or state-only enforceable permit term 
or condition detennined at issuance to be required by an 
applicable requirement that establishes an emissions limit 
(including a work practice standard) or a federally and state 
enforceable emissions cap that the source has assumed to 
avoid an applicable requirement to which the source would 
othetwise be subject. 

"Emissions unit" means any part or activity of an affected 
source that emits or has the potential to emit any regulated 
air pollutant. This tenn is not meant to alter or affect the 
definition of the term "unit" in this rule or 40 CFR Part 72. 

"EPA" means the United States Environmental Protection 
Agency. 

"Excess emissions" means: 

1. Any tonnage of sulfur dioxide emitted by an affected 
unit during a calendar year that exceeds the acid rain 
emissions limitation for sulfur dioxide for the unit; or 
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2. Any tonnage of nitrogen oxide emitted by an affected 
unit during a calendar year that exceeds the annual 
tonnage equivalent of the acid rain emissions limitation 
for nitrogen oxides applicable to the affected unit taking 
into account the unit's heat 1nput for the year. 

"Existing unit" means a unit (including a unit subject to 40 
CFR Part 60 or § 111 of the federal Clean Air Act) that 
commenced commercial operation before November 15, 
1990, and that on or after November 15, 1990, served a 
generator with a nameplate capacity of greater than 25 MWe. 
"Existing unit" does not include simple combustion turbines or 
any unit that on or after November 15, 1990, served only 
generators with a nameplate capacity of 25 MWe or less. 
Any "existing unit" that is modified, reconstructed, or 
repowered after November 15, 1990, shall continue to be an 
"existing unit." 

"Facility" means any institutional, commercial, or industrial 
structure, installation, plant, source, or building. 

"Federal implementation plan" means the plan, including 
any revision thereof, which has been promulgated in Subpart 
VVof 40 CFR Part 52 by the admtnistrator under§ 110(c) of 
the federal Clean Air Act and which implements the relevant 
requirements of the federal Clean Air Act. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the administrator, 
including the following: 

1. Requirements approved by the administrator pursuant 
to the provisions of§ 111 or § 112 of the federal Clean 
Air Act; 

2. Requirements in the State Implementation Plan; 

3. Any permit requirements established pursuant to (i) 
40 CFR 52.21 or (ii) 9 VAG 5-80-10 et seq., with the 
exception of terms and conditions established to address 
applicable state requirements; and 

4. Any other applicable federal requirement. 

"Federal Power Act" means 16 USC§ 791a et seq. 

"Final permit" means the version of a permit issued by the 
board under this rule that has completed all review 
procedures required by 9 VAC 5-80-670 and 9 VAC 5-80-
690. 

"Fossil fuel" means natural gas, petroleum, coal, or any 
form of solid, liquid, or gaseous fuel derived from such 
material. 

"Fossil fuel-fired" means the combustion of fossil fuel or 
any derivative of fossil fuel, alone or in combination with any 
other fuel, independent of the percentage of fossil fuel 
consumed in any calendar year. 

"Fuel oil" means any petroleum-based fuel (including diesel 
fuel or petroleum derivatives such as oil tar) as defined by the 
American Society for Testing and Materials in ASTM 
D396-90a. "Standard Specification for Fuel Oils" (see 9 VAC 
5-20-21), and any recycled or blended petroleum products or 
petroleum by-products used as a fuel whether in a liquid, 
solid or gaseous state. 

"Fugitive emissions" are those emissions which cannot 
reasonably pass through a stack, chimney, vent, or other 
functionally-equivalent opening. 

"Gas-fired" means the combustion of natural gas, or a 
coal-derived gaseous fuel with a sulfur content no greater 
than natural gas, for at least 90% of the average annual heat 
input during the previous three calendar years and for at least 
85% of the annual heat input in each of those calendar years; 
and any fuel other than coal or any other coal-derived fuel for 
the remaining heat input, if any. 

"General account" means an allowance tracking system 
account that is not a unit account. 

"Generator" means a device that produces electricity and 
was or would have been required to be reported as a 
generating unit pursuant to the United States Department of 
Energy Form 860 (1990 edition). 

"Generator output capacity" means the full-load continuous 
rating of a generator under specific conditions as designed by 
the manufacturer. 

"Hazardous air pollutant" means any pollutant listed 1n 
§ 112(b)(1) of the federal Clean Air Act. 

"Heat input" means the product (expressed in mmBtultime) 
of the gross calorific value of the fuel (expressed in Btullb) 
and the fuel feed rate into the combustion device (expressed 
in mass of fuel/lime) and does not include the heat derived 
from praheated combustion air, recirculated flue gases, or 
exhaust from other sources. 

"Independent power production facility" means a source 
that: 

1. Is nonrecourse project-financed,· 

2. Is used for the generation of electricity, 80% or more 
of which is sold at wholesale; and 

3. Is a new unit required to hold allowances under Title 
IV of the federal Clean Air Act; 

provided that direct public utility ownership of the equipment 
comprising the facility does not exceed 50%. 

"Life-of-the-unit, firm power contractual arrangement" 
means a unit participation power sales agreement under 
which a utility or industrial customer reserves, or is entitled to 
receive, a specified amount or percentage of nameplate 
capacity and associated energy generated by any specified 
generating unit and pays its proportional amount of such 
unit's total costs, pursuant to a contract: 

1. For the life of the unit; 

2. For a cumulative term of no less than 30 years, 
including contracts that permit an election for early 
termination; or 

3. For a period equal to or greater than 25 years or 70% 
of the economic useful life of the unit determined as of 
the time the unit was built, with option rights to purchase 
or release some portion of the nameplate capacity and 
associated energy generated by the unit at the end of 
the period 
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"Locality particularly affected" means any locality which 
bears any identified disproportionate material air quality 
impact which would not be experienced by other localities. 

"Malfunction" means any sudden and unavoidable failure 
of air pollution control equipment or process equipment or of 
a process to operate in a normal or usual manner that (i) 
arises from sudden and reasonably unforeseeable events 
beyond the control of the source, including acts of God, (ii) 
causes an exceedance of a technology-based emission 
limitation under the permit due to unavoidable increases in 
emissions attributable to the failure and (iii) requires 
immediate corrective action to restore normal operation. 
Failures that are caused entirely or in part by poor 
maintenance, careless operation, or any other preventable 
upset condition or preventable equipment breakdown shall 
not be considered malfunctions. 

"Nameplate capacity" means the maximum electrical 
generating output (expressed in MWe) that a generator can 
sustain over a specified period of time when not restn"cted by 
seasonal or other de ratings, as listed in the NADB under the 
data field "NAMECAP" if the generator is listed in the NADB 
or as measured in accordance with the United States 
Department of Energy standards if the generator is not listed 
in the NADB. 

"National allowance data base" or ''NADB" means the data 
base established by the administrator under § 402(4)(C) of 
the federal Clean Air Act. 

"Natural gas" means a naturally occurring fluid mixture of 
hydrocarbons containing little or no sulfur (e.g., methane, 
ethane, or propane), produced in geological formations 
beneath the Earth's surface, and maintaining a gaseous state 
at standard atmospheric temperature and pressure conditions 
under ordinary conditions. 

"New source review program" means a program for the 
preconstruction review and pennitting of new stationary 
sources or expansions to existing ones in accordance with 9 
VAG 5-80-10, 9 VAG 5-80-20, or 9 VAG 5-80-30 promulgated 
to implement the requirements of §§ 110 (a)(2)(C), 165 
(relating to permits in prevention of significant deterioration 
areas) and 173 (relating to permits in nonattainment areas) of 
the federal Clean Air Act. 

"New unit" means a unit that commences commercial 
operation on or after November 15, 1990, including any such 
unit that serves a generator with a nameplate capacity of 25 
MWe or less or_ that is a simple combustion turbine. 

"Nonrecourse project-financed" means when being 
financed by any debt, such debt is secured by the assets 
financed and the revenues received by the facility being 
financed including, but not limited to, part or all of the 
revenues received under one or more agreements tor the 
sale of the electric output from the facility, and which neither 
an electric utility with a retail service territory, nor a public 
utility as defined by § 201(e) of the Federal Power Act, as 
amended, 16 USC§ 824(e), if any of its facilities are financed 
with general credit. is obligated to repay in whole or in part. 
A commitment to contribute equity or the contribution of 
equity to a facility by an electric utility shall not be considered 
an obligation of such utility to repay the debt of a facility. The 
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existence of limited guarantees, commitments to pay for cost 
overruns, indemnity provisions, or other similar undertakings 
or assurances by the facility's owners or other project 
participants shall not disqualify a facility from being 
"nonrecourse project-financed" as long as, at the time of the 
financing for the facility, the borrower is obligated to make 
repayment of the term debt from revenues generated by the 
facility, rather than from other sources of funds. Projects that 
are 100% equity financed are also considered "nonrecourse 
project-financed" for purposes of§ 416(a)(2)(8) ofthe federal 
Clean Air Act. 

"Offset plan" means a plan pursuant to 40 CFR Part 77 for 
offsetting excess emissions of sulfur dioxide that have 
occurred at an affected unit in any calendar year. 

"Oil-fired" means the combustion of fuel oil for more than 
10% of the average annual heat input during the previous 
three calendar years or for more than 15% of the annual heat 
input in any one of those calendar years; and any solid, 
liquid, or gaseous fuel, other than coal or any other 
coal-derived fuel (except a coal-derived gaseous fuel with a 
sulfur content no greater than natural gas), for the remaining 
heat input, if any; provided that for purposes of the monitoring 
exceptions of 40 CFR Part 75, the supplemental fuel used in 
addition to fuel oil, if any, shall be limited to gaseous fuels, 
other than a coal-derived fuel. 

"Operating permit" means a permit issued under this rule, 
Rule 8-5 (9 VAG 5-80-50 et seq.), 40 CFR Part 72, or any 
other regulation implementing Title V of the federal Clean Air 
Act. 

"Owner," with respect to affected units, means any of the 
following persons: 

1. Any holder of any portion of the legal or equitable title 
in an affected unit; 

2. Any holder of a leasehold interest in an affected unit; 

3. Any purchaser of power from an affected unit under a 
life-of-the-unit, firm power contractual arrangement. 
However, unless expressly provided for in a leasehold 
agreement, owner shall not include a passive lessor, or a 
person who has an equitable interest through such 
lessor, whose rental payments are not based, either 
directly or indirectly, upon the revenues or income from 
the affected unit; or 

4. With respect to any allowance tracking system 
general account, any person identified in the submission 
required by 40 CFR 73.31 (c) that is subject to the 
binding agreement for the authorized account 
representative to represent that person's ownership 
interest with respect to allowances. 

"Owner or operator" means any person who is an owner or 
who operates, controls, or supervises an affected unit or 
affected source and shall include, but not be limited to, any 
holding company, utility system, or plant manager of an 
affected unit or affected source. 

"Permit" (unless the context suggests otherwise) means 
any permit or group of permits covering a source subject to 
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this rule that is issued, renewed, amended, or revised 
pursuant to this rule. 

"Permit modification" means a revision to a permit issued 
under this rule that meets the requirements of 9 VAG 5-80-
570 on minor pennit modifications, 9 VAG 5-80-580 on group 
processing of minor pennit modifications, or 9 VAG 5-80-590 
on significant modifications. 

"Pennit revision" means any permit modification that meets 
the requirements of 9 VAG 5-80-570, 9 VAG 5-80-580, or 9 
VAG 5-80-590 or any administrative permit amendment that 
meets the requirements of9 VAG 5-80-560. 

"Permit revision for affe ~~ad units" means a permit 
modification, fast track modification, administrative permit 
amendment for affected units, or automatic permit 
amendment, as provided in 9 VAG 5-80-600 through 9 VAG 
5-80-630. 

"Phase II" means the acid rain program period beginning 
January 1, 2000, and continuing into the future thereafter. 

"Potential electrical output capacity" means the MWe 
capacity rating for the units which shall be equal to 33% of 
the maximum design heat input capacity of the steam 
generating unit, as calculated according to Appendix D of 40 
GFR Part 72. 

"Potential to emit" means the maximum capacity of an 
affected source to emit any air pollutant under its physical 
and operational design. Any physical or operational/imitation 
on the capacity of a source to emit an air pollutant, including 
air pollution control equipment and restrictions on hours of 
operation or on the type or amount of material combusted, 
stored, or processed, shall be treated as part of its design if 
the limitation is state and federally enforceable. 

"Power distribution system" means the portion of an 
electricity grid owned or operated by a utility that is dedicated 
to delivering electric energy to customers. 

"Power purchase commitment" means a commitment or 
obligation of a utility to purchase electric power from a facility 
pursuant to: 

1. A power sales agreement; 

2. A state regulatory authority order requiring a utility to 
(i) enter into a power sales agreement with the facility; (ii) 
purchase from the facility; or (iii) enter into arbitration 
concerning the facility for the purpose of establishing 
terms and conditions of the utility's purchase of power; 

3. A letter of intent or similar instrument committing to 
purchase power (actual electrical output or generator 
output capacity) from the source at a previously offered 
or lower price and a power sales agreement applicable 
to the source executed within the time frame established 
by the tenns of the letter of intent but no later than 
November 15, 1992, or, where the letter of intent does 
not specify a time frame, a power safes agreement 
applicable to the source executed on or before 
November 15. 1 992; or 

4. A utility competitive bid solicitation that has resulted in 
the selection of the qualifying facility of Independent 
power production facility as the winning bidder. 

"Power sales agreement" means a legally binding 
agreement between a qualifying facility, independent power 
production facility or firm associated with such facility and a 
regulated electric utility that establishes the terms and 
conditions for the sale of power from the facility to the utility. 

"Primary fuel" or "primary fuel supply" means the main fuel 
type (expressed in mmBtu) consumed by an affected unit for 
the applicable calendar year. 

"Proposed pennit" means the version of a pennit that the 
board proposes to issue and forwards to the administrator for 
review in compliance with 9 VAG 5-80-690. 

"Qualifying facility" means a "qualifying small power 
production facility" within the meaning of § 3(17)(G) of the 
Federal Power Act or a "qualifying cogeneration facility" 
within the meaning of§ 3(18)(8) of the Federal Power Act. 

"Qualifying power purchase commitment" means a power 
purchase commitment in effect as of November 15, 1990, 
without regard to changes to that commitment so long as: 

1. The identity of the electric output purchaser, the 
identity of the steam purchaser and the location of the 
facility remain unchanged as of the date the facility 
commences commercial operation,· and 

2. The terms and conditions of the power purchase 
commitment are not changed in such a way as to allow 
the costs of compliance with the acid rain program to be 
shifted to the purchaser. 

"Qualifying repowering technology" means: 

1. Replacement of an existing coal-fired boiler with one 
of the following clean coal technologies: atmospheric or 
pressurized fluidized bed combustion, integrated 
gasification combined cycle, magnetohydrodynamics, 
direct and indirect coal-fired turbines, integrated 
gasification fuel cells, or as detennined by the 
administrator, in consultation with the Secretary of 
Energy, a derivative of one or more of these 
technologies, and any other technology capable of 
controlling multiple combustion emissions simultaneously 
with improved boiler or generation efficiency and with 
significantly greater waste reduction relative to the 
performance of technology in widespread commercial 
use as of November 15, 1 990; or 

2. Any oil- or gas-fired unit that has been awarded clean 
coal technology demonstration funding as of January 1, 
1991, by the Department of Energy. 

"Receive" or "receipt of" means the date the administrator 
or the board comes into possession of information or 
correspondence (whether sent in writing or by authorized 
electronic transmission), as indicated in an official 
correspondence log, or by a notation made on the information 
or correspondence, by the administrator or the board in the 
regular course of business. 
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"Recordation," "record," or "recorded" means, vyith regard 
to allowances, the transfer of allowances by the administrator 
from one allowance tracking system account or subaccount 
to another. 

"Regulated air pollutant" means any of the following: 

1. Nitrogen oxides or any volatile organic compound. 

2. Any pollutant for which an ambient air quality 
standard has been promulgated. 

3. Any pollutant subject to any standard promulgated 
under§ 111 of the federal Clean Air Act. 

4. Any Class I or II substance subject to a standard 
promulgated under or established by Title VI of the 
federal Clean Air Act concerning stratospheric ozone 
protection. 

5. Any pollutant subject to a standard promulgated 
under or other requirements established under § 112 of 
the federal Clean Air Act concerning hazardous air 
pollutants and any pollutant regulated under Subpart C 
of 40 CFR Part 68. 

6. Any pollutant subject to a regulation adopted 
pursuant to a specific requirement of the Code of Virginia 
governing a specific subject or category of sources. 

"Renewal" means the process by which a permit is 
reissued at the end of its term. 

"Responsible official" means one of the following: 

1. For a business entity, such as a corporation, 
association or cooperative: 

a. The president, secretary, treasurer, or vice­
president of the business entity in charge of a principal 
business function, or any other person who performs 
similar policy- or decision-making functions for the 
business entity, or 

b. A duly authorized representative of such business 
entity if the representative is responsible for the overall 
operation of one or more manufacturing, production, or 
operating facilities applying for or subject to a pen.nit 
and either: 

(1) The facilities employ more than 250 persons or 
have gross annual sales or expenditures exceeding 
$25 million (in second quarter 1980 dollars); or 

(2) ihe authority to sign documents has been 
assigned or delegated to such representative in 
accordance with procedures of the business entity 
and the delegation of authority is approved in 
advance by the board; or 

2. For a partnership or sole proprietorship: a general 
partner or the proprietor, respectively; or 

3. For a municipality, state, federal, or other public 
agency: either a principal executive officer or ranking 
elected offic1al. A pn·ncipaf executive officer of a federal 
agency includes the chief executive officer having 
responsibility for the overall operations of a principal 
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geographic unit of the agency (e.g., a regional 
administrator of EPA); or 

4. For affected sources: 

a. The designated representative insofar as actions, 
standards, requirements, or prohibitions under Title IV 
of the federal Clean Air Act or the regulations 
promulgated thereunder are concerned; and 

b. The designated representative or any other person 
specified in this definition for any other purposes under 
this rule or 40 CFR Part 70. 

"Schedule of compliance" means an enforceable sequence 
of actions, measures, or operations designed to achieve or 
maintain compliance, or correct noncompliance, with an 
applicable requirement of the acid rain program, including 
any applicable acid rain pen.nit requirement. 

"Secretary of Energy" means the Secretary of the United 
States Department of Energy or the secretary's duly 
authorized representative. 

"Simple combustion turbine" means a unit that is a rotary 
engine driven by a gas under pressure that is created by the 
combustion of any fuel. This ten.n includes combined cycle 
units without auxiliary firing. This ten.n excludes combined 
cycle units with auxiliary firing, unless the unit did not use the 
auxiliary firing from 1985 through 1987 and does not use 
auxiliary firing at any time after November 15, 1990. 

"Solid waste incinerator" means a source as defined in 
§ 129(g)(1) of the federal Clean Air Act. 

"Source" means any governmental, institutional, 
commercial, or industrial structure, installation, plant, 
bw1ding, or facility that emits or has the potential to emit any 
regulated air pollutant under the federal Clean Air Act. For 
purposes of§ 502(c) of the federal Clean Air Act, a "source," 
including a "source" with multiple units, shall be considered a 
single "facility." 

"Stack" means a structure that includes one or more flues 
and the housing for the flues. 

"State enforceable" means all limitations and conditions 
which are enforceable by the board, including those 
requirements developed pursuant to 9 VAG 5-20-110, 
requirements within any applicable order or variance, and 
any pen.nit requirements established pursuant to 9 VAG 5-80-
10 et seq. 

"State implementation plan" means the plan, including any 
revision thereof, which has been submitted by the 
Commonwealth and approved in Subpart VV of 40 CFR Part 
52 by the administrator under§ 110 of the federal Clean Air 
Act and which implements the relevant requirements of the 
federal Clean Air Act. 

"Submit" or "serve" means to send or transmit a document, 
information, or correspondence to the person specified in 
accordance with the applicable regulation: 

1. In person: 

2. By United States Postal Service certified mail with the 
official postmark or. if service is by the administrator or 
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the board, by any other mail service by the United States 
Postal Service; or 

3. By other means with an equivalent time and date 
mark used in the regular course of business to indicate 
the date of dispatch or transmission and a record of 
prompt delivery. Compliance with any "submission," 
"service," or "mailing" deadline shalf be detennined by 
the date of dispatch, transmission, or mailing and not the 
date of receipt. 

"Ton" or "tonnage" means any "short ton" r;.e., 2,000 
pounds). For the purpose of detennining compliance with the 
acid rain emissions limitations and reduction requirements, 
total tons for a year shalf be calculated as the sum of all 
reconded hourly emissions (or the tonnage equivalent of the 
recorded hourly emissions rates) in accordance with 40 CFR 
Part 75, with any remaining fraction of a ton equal to or 
greater than 0. 50 ton deemed to equal one ton and any 
fraction of a ton less than 0.50 ton deemed not to equal any 
ton. 

"Total planned net output capacity" means the planned 
generator output capacity, excluding that portion of the 
electrical power which is designed to be used at the power 
production facility, as specified under one or more qualifying 
power purchase commitments or contemporaneous 
documents as of November 15, 1990. "Total installed net 
output capacity" shalf be the generator output capacity, 
excluding that portion of the electrical power actually used at 
the power production facility, as installed. 

"Unit" means a fossil fuel-fired combustion device. 

"Unit account" means an aflowance tracking system 
account, established by the administrator for an affected unit 
pursuant to 40 CFR 73.31 (a) or (b). 

"Utility" means any person that sells electricity. 

"Utility competitive bid solicitation" means a public request 
from a regulated utility for offers to the utility for meeting 
future generating needs. A qualifying facility, independent 
power production facility may be regarded as having been 
"selected" in such solicitation if the utility has named the 
facility as a project with which the utility intends to negotiate a 
power sales agreement. 

"Utility regulatory authority" means an authority, board, 
commission, or other entity (limited to the focal, state, or 
federal level, whenever so specified) responsible for 
overseeing the business operations of utilities located within 
its jurisdiction, including, but not limited to, utility rates and 
charges to customers. 

"Utility unit" means a unit owned or operated by a utility: 

1. That serves a generator that produces electricity for 
sale, or 

November 15, 1990, is not a utility unit for purposes of the 
acid rain program. 

Notwithstanding subdivisions 1 and 2 of this definition, a 
unit that cogenerates steam and electricity is not a utility unit 
for purposes of the acid rain program, unless the unit is 
constructed for the purpose of supplying, or commences 
construction after November 15, 1990, and supplies, more 
than one-third of its potential electrical output capacity and 
more than 25 MWe output to any power distribution system 
for sale. 

9 VAG 5-80-380. Affected units. 

A. Each of the following units shalf be an affected unit: 

1. A unit fisted in Table 1 of 40 CFR 73.10(a). 

2. An existing unit that is identified in Table 2 or 3 of 40 
CFR 73. 10 and any other existing utility unit, except a 
unit under subsection B of this section. 

3. A utility unit, except a unit under subsection B of this 
section, that: 

a. Is a new unit; 

b. Did not seNe a generator with a nameplate 
capacity greater than 25 MWe on November 15, 1990, 
but serves such a generator after November 15, 1990. 

c. Was a simple combustion turbine on November 15, 
1990 but adds or uses auxiliary firing after November 
15, 1990; 

d. Was an exempt cogeneration facility under 
subdivision B 4 of this section but during any three 
calendar-year period after November 15, 1990 sold, to 
a utility power distribution system, an annual average 
of more than one-thind of its potential electrical output 
capacity and more than 219,000 MWe-hrs electric 
output, on a gross basis; 

e. Was an exempt qualifying facility under subdivision 
B 5 of this section but, at any time after the later of 
November 15, 1990, or the date the facility 
commences commercial operation, fails to meet the 
definition of qualifying facility; 

f. Was an exempt independent power production 
facility under subdivision B 6 of this section but, at any 
time after the later of November 15, 1990 or the date 
the facility commences commercial operation, fails to 
meet the definition of independent power production 
facility; or 

g. Was an exempt solid waste incinerator under 
subdivision B 7 of this section but during any three 
calendar-year period after November 15, 1990 
consumes 20% or more (on a Btu basis) fossil fuel. 

B. The following types of units are not affected units 2. That during 1985, served a generator that produced 
electricity for safe. subject to the requirements of the acid rain program: 

Notwithstanding subdivisions 1 and 2 of this definition, a 
unit that was in operation during 1985, but did not serve a 
generator that produced electricity for safe during 1985, and 
did not commence commercial operation on or after 

1. A simple combustion turbine that commenced 
operation before November 15, 1990. 

2. Any unit that commenced commercial operation 
before November 15. 1990 and that did not, as of 
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November 15, 1990, and does not currently, serve a 
generator with a nameplate capacity of greater than 25 
MWe. 

3. Any unit that did not serve a generator which 
produced electricity for sale during 1985 or as of 
November 15, 1990, and does not currently serve a 
generator that produces electricity for sale. 

4. A cogeneration facility which: 

a. For a unit that commenced construction on or prior 
to November 15, 1990, was constructed for the 
purpose of supplying equal to or less than one-third its 
potential electrical output capacity or equal to or less 
than 219,000 MWe-hrs actual electric output on an 
annual basis to any utility power distribution system for 
sale (on a gross basis). If the purpose of construction 
is not known, it shall be presumed to be consistent 
with the actual operation from 1985 through 1987. 
However, if in any three-calendar-year period after 
November 15, 1990, such unit sells to a utility power 
distribution system an annual average of more than 
one-third of its potential electrical output capacity and 
more than 219,000 MWe-hrs actual electric output (on 
a gross basis), that unit shall be an affected unit, 
subject to the requirements of the acid rain program; 
or 

b. For units that commenced construction after 
November 15, 1990, supplies equal to or less than 
one-third its potential electrical output capacity or 
equal to or less than 219,000 MWe-hrs actual electric 
output on an annual basis to any utility power 
distribution system for sale (on a gross basis). 
However, if in any three-calendar-year period after 
November 15, 1990, such unit sells to a utility power 
distribution system an annual average of more than 
one-third of its potential electrical output capacity and 
more than 219,000 MWe-hrs actual electric output (on 
a gross basis}, that unit shall be an affected unit, 
subject to the requirements of the acid rain program. 

5. A qualifying facility that: 

a. Has, as of November 15, 1990, one or more 
qualifying power purchase commitments to sell at least 
15% of its total planned net output capacity; and 

b. Consists of one or more units designated by the 
owner or operator with total installed net output 
capacity' not exceeding 130% of the total planned net 
output capacity. If the emissions rates of the units are 
not the same, the administrator may exercise 
discretion to designate which units are exempt. 

6. An independent power production facility that: 

a. Has, as of November 15, 1990, one or more 
qualifying power purchase commitments to sell at least 
15% of its total planned net output capacity; and 

b. Consists of one or more units designated by the 
owner or operator with total installed net output 
capacity not exceeding 130% of its total planned net 
output capacity. If the emissions rates of the units are 
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not the same, the administrator may exercise 
discretion to designate which units are exempt. 

7. A solid waste incinerator, if more than 80% (on a Btu 
basis) of the annual fuel consumed at such incinerator is 
other than fossil fuels. For a solid waste incinerator 
which began operation before January 1, 1985, the 
average annual fuel consumption of nonfossi/ fuels for 
calendar years 1985 through 1987 must be greater than 
80% for such an incinerator to be exempt. For a solid 
waste incinerator which began operation after January 1, 
1985, the average annual fuel consumption of nonfossil 
fuels for the first three years of operation must be greater 
than 80% for such an incinerator to be exempt. If, during 
any three-calendar-year period after November 15, 1990, 
such incinerator consumes 20% or more (on a Btu basis) 
fossil fuel, such incinerator shall be an affected source 
under the acid rain program. 

8. A nonutility unit. 

C. A certifying official of any unit may petition the 
administrator for a determination of applicability under 40 
CFR 72.6(c). The administrator's detennination of 
applicability shall be binding upon the board, unless the 
petition is found to have contained significant errors or 
omissions. 

9 VAC 5-80-390. New units exemption. 

A. This section applies to any new utility unit that serves 
one or more generators with total nameplate capacity of 25 
MWe or less and bums only fuels with a sulfur content of 
0. 05% or less by weight, as detennined in accordance with 
subdivision D 1 of this section. 

B. The designated representative, authorized in 
accordance with Subpart B of 40 CFR Part 72, of a source 
that includes a unit under subsection A of this section may 
petition the board for a written exemption, or to renew a 
written exemption, for the unit from the requirements of the 
acid rain program as described in subdivision C 1 of this 
section. The petition shall be submitted on a fonn approved 
by the board which includes the following elements: 

1. Identification of the unit. 

2. The nameplate capacity of each generator served by 
the unit. 

3. A list of all fuels currently burned by the unit and their 
percentage sulfur content by weight, detennined in 
accordance with subsection A of this section. 

4. A list of all fuels that are expected to be burned by the 
unit and their sulfur content by weight. 

5. The special provisions in subsection 0 of this section. 

C. The board shall issue, for any unit meeting the 
requirements of subsections A and B of this section, a written 
exemption from the requirements of the acid rain program 
except for the requirements specified in this section, 40 CFR 
72.2 through 72. 7, and 40 CFR 72.10 through 72.13 (general 
provisions); provided that no unit shall be exempted unless 
the designated representative of the unit surrenders, and the 
administrator deducts from the unit's allowances tracking 
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system account, allowances pursuant to 40 GFR 72. 7(c){1)(i) 
and (d)(1) (new units exemption). 

1. The exemption shall take effect on January 1 of the 
year immediately following the date on which the written 
exemption is issued as a final agency action subject to 
judicial review, in accordance with subdivision 2 of this 
subsection, provided that the owners and operators, and, 
to the extent applicable, the designated representative, 
shall comply with the requirements of the acid rain 
program concerning all years for which the unit was not 
exempted, even if such requirements arise, or must be 
complied with, after the exemption takes effect. The 
exemption shall not be a defense against any violation of 
such requirements of the acid rain program whether the 
violation occurs before or after the exemption takes 
effect. 

2. In considering and issuing or denying a written 
exemption under this subsection, the board shall apply 
the penmitting procedures in 9 VAG 5-80-510 G by: 

a. Treating the petition as an acid rain permit 
applicaUon under such provisions; 

b. Issuing or denying a draft written exemption that is 
treated as the issuance or denial of a draft permit 
under such provisions; and 

c. Issuing or denying a proposed written exemption 
that is treated as the issuance or denial of a proposed 
permit under such provisions, provided that no 
provision under 9 VAG 5-80-510 G concerning the 
content, effective date, or term of an acid rain penmit 
shall apply to the written exemption or proposed 
written exemption under this section. 

3. A written exemption issued under this section shall 
have a term of five years from its effective date, except 
as provided in subdivision 0 3 of this section. 

D. The following provisions apply to units exempted under 
this section: 

1. The owners and operators of each unit exempted 
under this section shall determine the sulfur content by 
weight of its fuel as follows: 

a. For petroleum or petroleum products that the unit 
burns starting on the first day on which the exemption 
takes effect until the exemption terminates, a sample 
of each delivery of such fuel shall be tested using 
American Society for Testing and Materials (ASTM) 
methods ASTM 04057-88 and ASTM 0129-91, ASTM 
02622-92, or ASTM 04294-90 (see 9 VAG 5-20-21). 

b. For natural gas that the unit burns starling on the 
first day on which the exemption takes effect until the 
exemption terminates, the sulfur content shall be 
assumed to be 0. 05% or less by weight. 

c. For gaseous fuel (other than natural gas) that the 
unit burns starling on the first day on which the 
exemption takes effect until the exemption terminates, 
a sample of each delivery of such fuel shall be tested 
using ASTM methods ASTM 01072-90 and ASTM 
01265-92 (see 9 VAG 5-20-21): provided that if the 

gaseous fuel is delivered by pipeline to the unit, a 
sample of the fuel shall be tested, at least once every 
quarter in which the unit operates during any year for 
which the exemption is in effect, using ASTM method 
ASTM 01072-90 (see 9 VAG 5-20-21). 

2. The owners and operators of each unit exempted 
under this section shall retain at the source that includes 
the unit, the records of the results of the tests performed 
under subdivisions 1 a and 1 c of this section and a copy 
of the purchase agreements for the fuel under 
subdivision 1 of this subsection, stating the sulfur content 
of such fuel. Such records and documents shall be 
retained for five years from the date they are created. 

3. On the earlier of the date the written exemption 
expires, the date a unit exempted under this section 
bums any fuel with a sulfur content in excess of 0. 05% 
by weight (as determined in accordance with subdivision 
1 of this subsection), or 24 months prior to the date the 
unit first setves one or more generators with total 
nameplate capacity in excess of 25 MWe, the unit shall 
no longer be exempted under this section and shall be 
subject to all requirements of the acid rain program, 
except that: 

a. Notwithstanding 9 VAG 5-80-430 G, the designated 
representative of the source that includes the unit shall 
submit a complete acid rain permit application on the 
later of January 1, 1998, or the date the unit is no 
longer exempted under this section. 

b. For purposes of applying monitoring requirements 
under 40 GFR Part 75, the unit shall be treated as a 
new unit that commenced commercial operation on the 
date the unit no longer meets the requirements of 
subsection A of this section. 

9 VAC 5-80-400. Retired units exemption. 

A. This section applies to any affected unit that is retired 
prior to the issuance, including renewal, of an acid rain permit 
for the unit as a final permit. 

B. The designated representative, authorized in 
accordance with Subpart 8 of 40 GFR Part 72, of a source 
that includes a unit under subsection A of this section may 
petition the board for a written exemption, or to renew a 
written exemption, for the unit from cerlain requirements of 
the acid rain program. 

1. A petition under this section shall be submitted on or 
before: 

a. The deadline for submitting an acid rain permit 
application for Phase II; or 

b. If the unit has a Phase II acid rain penmit, the 
deadline for reapplying for such permit. 

2. The petition under this section shall be submitted on 
a form approved by the board which includes the 
following elements: 

a. Identification of the unit; 
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b. The applicable deadline under subdivision 1 of this 
subsection; 

c. The actual or expected date of retirement of the 
unit; 

d. The following statement: "I certify that this unit 'is' 
or 'will be,' as applicable, permanently retired on the 
date specified in this petition and will not emit any 
sulfur dioxide or nitrogen oxides after such date"; 

e. A descnption of any actions that have been or will 
be taken and provide the basis for the certification in 
subdivision 2 d of this subsection; and 

f. The special provisions in subsection D of this 
section. 

C. The board shall issue, for any unit meeting the 
requirements of subsections A and B of this section, a written 
exemption from the requirements of this rule and 40 CFR 
Part 72 except for the requirements specified in this section 
and 40 CFR 72.1 through 72.6, 40 CFR 72.8, and 40 CFR 
72.10 through 72.13. 

1. The exemption shall take effect on January 1 of the 
year following the date on which the written exemption is 
issued as a final agency action subject to judicial review, 
in accordance with subdivision 2. of this subsection; 
provided that the owners and operators, and, to the 
extent applicable, the designated representah've, shall 
comply with the requirements of this rule and 40 CFR 
Part 72 concerning all years for which the unit was not 
exempted, even if such requirements arise or must be 
complied with after the exemption takes effect. The 
exemption shall not be a defense against any violation of 
such requirements of the acid rain program whether the 
violation occurs before or after the exemption takes 
effect. 

2. In considering and issuing or denying a written 
exemption under subdivision 1 of this subsection, the 
board shall apply the procedures in 9 VAG 5-80-510 C 
by: 

a. Treating the petition as an acid rain pennit 
application under such provisions; 

b. Issuing or denying a draft written exemption that is 
treated as the Issuance or denial of a draft permit 
under such provisions; and 

c. Issuing or denying a proposed written exemption 
that is treated as a proposed permit under such 
provisions, provided that no provision under 9 VAG 5-
80-510 C concerning the content. effective date, or 
term of an acid rain permit shall apply to the written 
exemption or proposed written exemption under this 
section. 

3. A written exemption issued under this section shall 
have a term of five years, except as provided in 
subdivision 0 3 of this section. 

D. The following provisions apply to units exempted under 
this section: 
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1. A unit exempted under this section shall not emit any 
sulfur dioxide and nitrogen dioxide starting on the date 11 
is exempted. 

2. The owners and operators of a unit exempted under 
this section shall comply with monitoring requirements in 
accordance with 40 CFR Part 75 and shall be allocated 
allowances in accordance with 40 CFR Part 73. 

3. A unit exempted under this section shall not resume 
operation unless the designated representative of the 
source that includes the unit submits an acid rain permit 
application for the unit not less than 24 months prior to 
the later of January 1, 2000, or the date the unit is to 
resume operation. On the earlier of the date the written 
exemption expires or the date an acid rain permit 
application is submitted or is required to be submitted 
under this paragraph, the unit shall no longer be 
exempted under this section and shall be subject to all 
requirements of this rule and 40 CFR Part 72. 

9 VAC 5-80-410. General. 

A. No permit may be issued pursuant to this rule until the 
rule has been approved by the administrator, whether full, 
interim, partial or otherwise. 

B. If requested in the application for a permit or permit 
renewal submitted pursuant to this rule, the board may 
combine the requirements of and the permit for a source 
subject to 9 VAG 5-80-40 with the requirements of and the 
permit for a source subject to this rule provided the 
application contains the necessary information required for a 
permit under 9 VAG 5-80-40. 

C. For the purpose of this rule, the phrase "these 
regulations" means the entire Regulations for the Control and 
Abatement of Air Pollution (9 VAG 5-10-10 et seq. through 9 
VAG 5-80-10 et seq.). For purposes of applicable federal 
reqwrements, the phrase "these regulations" means only 
those provisions of 9 VAG 5-10-10 et seq. through 9 VAG 5-
80-10 et seq. that have been approved by EPA as part of the 
State Implementation Plan or otherwise have been approved 
by or found to be acceptable by EPA for the purpose of 
implementing requirements of the federal Clean Air Act. For 
the purpose of this rule, terms and conditions relating to 
applicable federal requirements shall be derived only from 
provisions of 9 VAG 5-10-10 et seq. through 9 VAG 5-80-10 
et seq. that qualify as applicable federal requirements. 

9 VAC 5-80-420. Standard requirements. 

A. The following requirements apply to affected sources 
and affected units subject to this rule: 

1. The designated representative of each affected 
source and each affected unit at the source shall: 

a. Submit a complete acid rain permit application 
under this rule in accordance with the deadlines 
specified in 9 VAG 5-80-430 C; and 

b. Submit in a timely manner any supplemental 
information that the board determines is necessary in 
order to review an acid rain permit application and 
issue or deny an acid rain permit. 
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2. The owners and operators of each affected source 
and each affected unit at the source shall: 

a. Operate the unit in compliance with a complete 
acid rain permit application or a superseding acid rain 
permit issued by the board; and 

b. Have an acid rain permit. 

B. The following monitoring requirements apply to affected 
sources and affected units subject to this rule: 

1. The owners and operators and, to the extent 
applicable, designated representative of each affected 
source and each affected unit at the source shall comply 
with the monitoring requirements as provided in 40 CFR 
Part 75 and§ 407 of the federal Clean Air Act. 

2. The emissions measurements recorded and reported 
in accordance with 40 CFR Part 75 and § 407 of the 
federal Clean Air Act shall be used to determine 
compliance by the unit with the acid rain emissions 
limitations and emissions reduction requirements for 
sulfur dioxide and nitrogen oxides under the acid raih 
program. 

3. The requirements of 40 CFR Parts 75 and 76 shall 
not affect the responsibility of the owners and operators 
to monitor emissions of other pollutants or other 
emissions characteristics at the unit under other 
applicable requirements of the federal Clean Air Act and 
other provisions of the operating permit for the source. 

C. The following requirements regarding sulfur dioxide 
limitations and allowances apply to affected sources and 
affected units subject to this rule: 

1. The owners and operators of each source and each 
affected unit at the source shall: 

a. Hold allowances, as of the allowance transfer 
deadline, in the unit's compliance subaccount after 
deductions under 40 CFR 73.34(c) not less than the 
total annual emissions of sulfur dioxide for the 
previous calendar year from the unit; and 

b. Comply with the applicable acid rain emissions 
limitation for sulfur dioxide. 

2. Each ton of sulfur dioxide emitted in excess of the 
acid rain emissions limitations for sulfur dioxide shall 
constitute a separate violation of the federal Clean Air 
Act. 

3. An affected unit shall be subject to the requirements 
under subdivision 1 of this subsection as fallows: 

a. Starting January 1, 2000, an affected unit under 9 
VAG 5-80-380 A 2; or 

b. Starting on the later of January 1, 2000, or the 
deadline for monitor certification under 40 CFR Part 
75, an affected unit under 9 VAG 5-80-380 A 3. 

4. Allowances shall be held in, deducted from. or 
transferred among allowance tracking system accounts 
in accordance with the acid rain program. 

5. An allowance shall not be deducted, in order to 
comply with the requirements under subdivision 1 a of 
this subsection, prior to the calendar year for which the 
allowance was allocated. 

6. An allowance allocated by the administrator under the 
acid rain program is a limited authorization to emit sulfur 
dioxide in accordance with the acid rain program. No 
provision of the acid rain program, the acid rain permit 
application, the acid rain permit, or the written exemption 
under 9 VAG 5-80-390 and 9 VAG 5-80-400 and no 
provision of law shall be construed to limit the authority 
of the United States to terminate or limit such 
authorization. 

7. An allowance allocated by the administrator under the 
acid rain program does not constitute a property right. 

D. The owners and operators of the source and each 
affected unit at the source shall comply with the applicable 
acid rain emissions limitation for nitrogen oxides. 

E. The following excess emissions requirements apply to 
affected sources and affected units subject to this rule: 

1. The designated representative of an affected unit that 
has excess emissions in any calendar year shall submit 
a proposed offset plan to the administrator, as required 
under 40 CFR Part 77, and to the board. 

2. The owners and operators of an affected unit that has 
excess emissions in any calendar year shall: 

a. Pay to the administrator without demand the 
penalty required, and pay to the administrator upon 
demand the interest on that penalty, as required by 40 
CFR Part 77; and 

b. Comply with the terms of an approved offset plan 
as required by 40 CFR Part 77. 

F. The following recordkeeping and reporting requirements 
apply to affected sources and affected units subject to this 
rule: 

1. Unless otherwise provided, the owners and operators 
of the source and each affected unit at the source shall 
keep on site at the source each of the following 
documents for a period of five years from the date the 
document is created. This period may be extended for 
cause, at any time prior to the end of five years, in writing 
by the administrator or board. 

a. The certificate of representation for the designated 
representative for the source and each affected unit at 
the source and all documents that demonstrate the 
truth of the statements in the certificate of 
representation in accordance with 40 CFR 72.24, 
provided that the certificate and documents shafl be 
retained on site at the source beyond such five-year 
period until such documents are superseded because 
of the submission of a new certificate of representation 
changing the designated representative. 

b. All emissions monitoring information in accordance 
with 40 CFR Part 75. 
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c. Copies of all reports, compliance certifications, and 
other submissions and all records made or required 
under the acid rain program. 

d. Copies of all documents used to complete an acid 
rain permit application and any other submission 
under the acid rain program or to demonstrate 
compliance with the requirements of the acid rain 
program. 

2. The designated representative of an affected source 
and each affected unit at the source shall submit the 
reports and compliance certifications required under the 
acid rain program, including those under 9 VAG 5-80-470 
and 9 VAG 5-80-490 P and 40 CFR Part 75. 

G. The following requirements concerning liability apply to 
affected sources and affected units subject to this rule: 

1. Any person who knowingly violates any requirement 
or prohibition of the acid rain program, a complete acid 
rain permit application, an acid rain permit, or a written 
exemption under 9 VAG 5-80-390 or 9 VAG 5-80-400, 
including any requirement for the payment of any penalty 
owed to the United States, shall be subject to 
enforcement by the administrator pursuant to§ 113(c) of 
the federal Clean Air Act and by the board pursuant to 
§§ 10.1-1316 and 10.1-1320 of the Code of Virginia. 

2. Any person who knowingly makes a false, material 
statement in any record, submission, or report under the 
acid rain program shall be subject to criminal 
enforcement by the administrator pursuant to§ 113(c) of 
the federal Clean Air Act and 18 USC § 1001 and by the 
board pursuant to §§ 10. 1-1316 and 10. 1-1320 of the 
Code of Virginia. 

3. No permit revision shall excuse any violation of the 
requirements of the acid rain program that occurs prior to 
the date that the revision takes effect. 

4. Each affected source and each affected unit shall 
meet the requirements of the acid rain program. 

5. Any provision of the acid rain program that applies to 
an affected source including a provision applicable to the 
designated representative of an affected source shall 
also apply to the owners and operators of such source 
and of the affected units at the source. 

6. Any provision of the acid rain program that applies to 
an affecte9 unit including a provision applicable to the 
designated representative of an affected unit shall also 
apply to the owners and operators of such unit. Except 
as provided under 9 VAG 5-80-460 Phase II repowering 
extension plans, 40 CFR Part 76, and except with regard 
to the requirements applicable to units with a common 
stack under 40 CFR Part 75 including 40 CFR 75.16, 
75.17, and 75.18, the owners and operators and the 
designated representative of one affected unit shall not 
be liable for any violation by any other affected unit of 
which they are not owners or operators or the designated 
representative and that is located at a source of which 
they are not owners or operators or the designated 
representative. 
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7. Each violation of a provision of the acid rain program 
regulations by an affected source or affected unit, or by 
an owner or operator or designated representative of 
such source or unit, shall be a separate violation of the 
federal Clean Air Act. 

H. No provision of the acid rain program, an acid rain 
permit application, an acid rain permit, or a written exemption 
under 9 VAG 5-80-390 or 9 VAG 5-80-400 shall be construed 
as: 

1. Except as expressly provided in Title IV of the federal 
Clean Air Act, exempting or excluding the owners and 
operators and, to the extent applicable, the designated 
representative of an affected source or affected unit from 
compliance with any other provision of the federal Clean 
Air Act, including the provisions of Title I of the federal 
Clean Air Act relating to applicable National Ambient Air 
Quality Standards or State Implementation Plans; 

2. Lliniting the number of allowances a unit can hold, 
provided that the number of allowances held by the unit 
shall not affect the source's obligation to comply with any 
other provisions of the federal Clean Air Act; 

3. Requiring a change of any kind in any state law 
regulating electric utility rates and charges, affecting any 
state law regarding such state regulation, or limiting such 
state regulation, including any prudence review 
requirements under such state law; 

4. Modifying the Federal Power Act or affecting the 
authority of the Federal Energy Regulatory Commission 
under the Federal Power Act; or 

5. Interfering with or impairing any program for 
competitive bidding for power supply in a state in which 
such program is established. 

9 VAG 5-80-430. Applications. 

A. A single application is required identifying each 
emission unit subject to this rule. The application shall be 
submilted according to the requirements of this section, 9 
VAG 5-80-440 and procedures approved by the board. 
Where several emissions units are included in one affected 
source, a single application covering all units in the source 
shall be submitted. A separate application is required for 
each affected source subject to this rule. 

B. For each source subject to this rule, the responsible 
official shall submit a timely and complete permit application 
in accordance with subsections C and 0 of this section. 

C. The following requirements concerning timely 
applications apply to affected sources and affected units 
subject to this rule: 

1. No owner or operator of any affected source shall 
operate the source or affected unit without a permit that 
states its acid rain program requirements. 

2. The designated representabve of any affected source 
shall submit a complete acid rain permit application by 
the following applicable deadlines: 
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a. For any affected source with an existing unit 
described under 9 VAG 5-80-380 A 2, the designated 
representat;ve shall submit a complete acid rain permit 
application governing such unit to the board as 
follows: 

(1) For sulfur dioxide, on or before January 1, 1996; 
and 

(2) For nitrogen oxides, on or before January 1, 
1998. 

b. For any affected source with a new unit described 
under 9 VAG 5-80-380 A 3 a, the designated 
representative shall submit a complete acid rain permit 
application governing such unit to the board at least 24 
months before the later of January 1, 2000, or the date 
on which the unit commences operation. 

c. For any affected source with a unit described under 
9 VAG 5-80-380 A 3 b, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board at least 24 months 
before the later of January 1, 2000, or the date on 
which the unit begins to serve a generator with a 
nameplate capacity greater than 25 MWe. 

d. For any affected source with a unit described under 
9 VAG 5-80-380 A 3 c, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board at least 24 months 
before the later of January 1, 2000, or the date on 
which the auxiliary firing commences operation. 

e. For any affected source with a unit described under 
9 VAG 5-80-380 A 3d, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board before the later of 
January 1, 1998, or March 1 of the year following the 
three-calendar-year period in which the unit sold to a 
utility power distribution system an annual average of 
more than one-third of its potential electrical output 
capacity and more than 219,000 MWe-hrs actual 
electric output (on a gross basis). 

f. For any affected source with a unit described under 
9 VAG 5-80-380 A 3 e, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board before the later of 
January 1, 1998, or March 1 of the year following the 
calendar year in which the facility fails to meet the 
definition of qualifying facility. 

g. For any affected source with a unit described under 
9 VAG 5-80-380 A 3 f, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board before the later of 
January 1, 1998, or March 1 of the year following the 
calendar year in which the facility fails to meet the 
definition of an independent power production facility. 

h. For any affected source with a unit described under 
9 VAG 5-80-380 A 3 g, the designated representative 
shall submit a complete acid rain permit application 
governing such unit to the board before the later of 
January 1, 1998, or March 1 of the year following the 

three-calendar-year period in which the incinerator 
consumed 20% or more fossil fuel (on a Btu basis). 

3. The responsible official for an affected source 
applying for a permit under this rule for the first time shall 
submit a complete application pertaining to all applicable 
requirements other than the acid rain program 
requirements on a schedule to be determined by the 
department but no later than 12 months following the 
effective date of approval of Rule 8-5 (9 VAG 5-80-50 et 
seq.) by the administrator. 

4. The owner of a source subject to the requirements of 
§ 112(g)(2) (construction, reconstruction or modification 
of sources of hazardous air pollutants) of the federal 
Clean Air Act or to the provisions of 9 VAG 5-80-10, 9 
VAG 5-80-20, or 9 VAG 5-80-30 shall file a complete 
application to obtain the permit or permit revision within 
12 months after commencing operation. Where an 
existing permit issued under this rule would prohibit such 
construction or change in operation, the owner shall 
obtain a permit revision before commencing operation 
The owner of a source may file a complete application to 
obtain the permit or permit revision under this rule on the 
same date the permit application is submitted under the 
requirements of§ 112(g)(2) of the federal Clean Air Act 
or under 9 VAG 5-80-10, 9 VAG 5-80-20, or 9 VAG 5-80-
30. 

5. For purposes of permit renewal, the owner shall 
submit an application at least six months but no earlier 
than 18 months prior to the date of permit expiration. 

D. The following requirements concerning the 
completeness of the permit application apply to affected 
sources and affected units subject to this rule: 

1. To be determined complete, an application shall 
contain all information required pursuant to 9 VAG 5-80-
440. 

2. Applications for permit revision or for permit 
reopening shall supply information required under 9 VAG 
5-80-440 only if the information is related to the 
proposed change. 

3. Within 60 days of receipt of the application, the board 
shall notify the applicant in writing either that the 
application is or is not complete. If the application is 
determined not to be complete, the board shall provide 
(i) a list of the deficiencies in the notice and (ii) a 
determination as to whether the application contains 
sufficient information to begin a review of the application. 

4. If the board does not notify the applicant in writing 
within 60 days of receipt of the application, the 
application shall be deemed to be complete. 

5. For minor permit modifications under 9 VAG 5-80-
570, a completeness determination shall not be required. 

6. If, while processing an application that has been 
determined to be complete, the board finds that 
additional information is necessary to evaluate or take 
final action on that application, it may request such 
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information in wr;t;ng and set a reasonable deadline for a 
response. 

7. The submittal of a complete application shall not 
affect the requirement that any source have a 
preconstruction permit under 9 VAC 5-80-10, 9 VAC 5-
80-20, or 9 VAC 5-80-30. 

8. Upon notification by the board that the application is 
complete or after 60 days following receipt of the 
application by the board, the applicant shall submit three 
additional copies of the complete application to the 
board. 

9. The board shall submit a written notice of application 
completeness to the administrator within 10 working 
days following a determination by the board that the acid 
rairr pennit application is complete. 

E. Any applicant who fails to submit any relevant facts or 
who has submitted incorrect information in a permit 
application shall, upon becoming aware of such failure or 
incorrect submittal, promptly submit such supplementary 
facts or corrected information. An applicant shall provide 
additional information as necessary to address any 
requirements that become applicable to the source after the 
date a complete appfication was filed but prior to release of a 
draft permit. 

F. The following rf!quirements concerning the application 
shield apply to affected sources and affected units subject to 
this rule: 

1. If an applicant submits a timely and complete 
application for an initial permit or renewal under this 
section, the failure of the source to have a permit or the 
operation of the source without a permit shall not be a 
violation of this rule until the board takes final action on 
the application under 9 VAC 5-80-510. 

.2. No source shall operate after the time that it is 
required to submit a timely and complete application 
under subsections C and 0 of this section for a renewal 
permit, except in compliance with a permit issued under 
this rule. · 

3. If the. source applies for a minor permit modification 
and wants to make. the change proposed under the 
provisions of either 9 VAC 5-80-570 F or 9 VAC 5-80-
580 E, the failure of the source to have a permit 
modification or the operation of the source without a 
permit modification shall not be a violation of this rule 
until the. board takes final action on the application under 
9 VAC 5-80-510. 

4. If the source notifies the board that it wants to make 
an operational flexibility permit change under 9 VAC 5-
80-680 B, the failure of the source to have a permit 
modification or operation of the source without a permit 
modification for the permit change shall not be a violation 
of this rule unless the board notifies the source that the 
change is not a permit change as specified in 9 VAG 5-
80-680 B 1 a. 

5. If an applicant submits a timely and complete 
application under this section for a permit renewal but 
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the board fails to issue or deny the renewal permit before 
the end of the term of the previous permit, (i) the 
previous permit shall not expire until the renewal permit 
has been issued or denied and (ii) all the terms and 
conditions of the previous pe1mit, including any permit 
shield granted pursuant to 9 VAC 5-80-500, shall remain 
in effect from the date the application is determined to be 
complete until the renewal permit is issued or denied. 

6. The protection under subdivisions ·1 and 5 (ii) of this 
subsection shall cease to apply if, subsequent to the 
completeness determination made pursuant to 
subsection 0 of this section, the applicant fails to submit 
by the deadline specified in writing by the board any 
additional information identified as being needed to 
process the application. 

7. Permit application shield and binding effect of acid 
rain permit application for the affected source. 

a. Once a designated representative submits a timely 
and complete acid rain permit application, the owners 
and operators of the affected source and the affected 
units covered by the permit application shall be 
deemed in compliance with the requirement to have an 
acid rain permit under 9 VAC 5-80-420 A 2 and 
subsection C of this section. 

b. The protection provided under subdivision 7 a of 
this subsection shall cease to apply if, subsequent to 
the completeness determination made pursuant to 
subsection D of this section, the designated 
representative fails to submit by the deadline specified 
in writing by the board any supplemental information 
identified as being needed to process the application. 

c. Pn"or to the earlier of the date on which an acid rain 
permit is issued subject to administrative appeal under 
40 CFR Pari 78 or is issued as a final permit, an 
affected unit governed by and operated in accordance 
with the terms and requirements of a timely and 
complete acid rain permit application shall be deemed 
to be operating in compliance with the acid rain 
program. 

d. A complete acid rain permit application shall be 
binding on the owners and operators and the 
designated representative of the affected source and 
the affected units covered by the permit application 
and shall be enforceable as an acid rain permit from 
the date of submission of the permit application until 
the issuance or denial of such permit as a final agency 
action subject to judicial review. 

G. The responsibilities of the designated representative 
shall be as follows: 

1. The designated representative shall submit a 
certificate of representation, and any superseding 
cerl.ificate of representation, to the administrator in 
accordance with Subpart B of 40 CFR Part 72 and, 
concurrently, shall submit a copy to the board. 

2. Each submission under the acid rain program shalf be 
submitted, signed, and certified by the designated 
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representative for aft sources on behalf of which the 
submission is rnade. 

3. In each submission under the acid rain program, the 
designated representative shalf certify, by his signature: 

a. The foffowing stat-ement, which shall be included 
verbatim in such submission: "/ am authorized to 
make this submission on behalf of the owners and 
operators of the affected source or affected units for 
which the submission is made." 

b. The following statement, which shall be included 
verbatim in such su.bmission: "/ certify under penalty 
of law that I have personally examined, and am 
familiar with, the statements and information submitted 
in this document and ali its attachments. Based on my 
inquiry of those individuals with primary responsibility 
for obtaining the info!Ttlation, I certify that the 
statements and information are to the best of my 
knowledge and belief true, accurate, and complete. I 
am aware that there are significant penalties for 
submittin[l false statements and information or omitting 
required statements and infonnation, including the 
possibihty of fine or imprisonment." 

4. The board shalf accept or act on a submission made 
on behalf of owners or operators of an affected source 
and an affected unit only if the submission has been 
made, signed, and certi!;ed in accordance with 
subdivisions 2 and 3 of this subsection. 

5. The designated representative of a source shall serve 
notice on each owner and operator of the source and of 
an affected unit at the source: 

a. By the date of .submission of any acid rain program 
submissions by the designated representative; 

b. Vl!'ithin 10 .business days of receipt of a 
determination of any written determination by the 
administrator or the board; and 

c. Provided that the submission or determination 
covers the .source or the unit. 

6. The designated representative of a source shaJ/ 
provide each owner and operator of an affected unit at 
the source a copy of any submission or determination 
under subdivision 5 of this subsection, unless the owner 
or operator expressly waives the right to receive such a 
copy. 

H. Except as provided in ·40 CFR 72. 23, no objection or 
other communication submitted to the administrator or the 
board concerning the authorization, or any submission, action 
or inaction, of the designated representative shall affect any 
submission, action, or inaction of the designated 
representative, or the finality of any decision by the board, 
under the acid rain program. fn the event of such 
communication, the board is not required to stay any 
submission dr the effect of any action or inaction under the 
acid rain program. The board shall not adjudicate any private 
legal dispute concerning the authorization or any submission, 
action. or inaction of any designated representative, including 

private legal disputes concerning the proceeds of allowance 
transfers. 

I. The responsibilities of the responsible official shall be as 
follows: 

1. Any. application form, report, compliance certifi<;ation, 
or other document required to be submitted to the board 
under this rule that concerns applicable requirements 
other than the acid rain program requirements may. be 
signed by. a responsible official other than the designated 
representative. 

2. Any. responsible official signing a document required 
to be submitted to the board under this rule shall make 
the following certification: 

"I certify under penalty. of law that this document and 
all attachments were prepared under my. direction or 
supervision in accordance with a system designed to 
assure that qualified personnel property. gather and 
evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the 
system, or those persons directly. responsible for 
gathering and evaluating the information, the 
information submitted is, to the best of my. knowledge 
and belief, true, accurate, and complete. I am aware 
that there are significant penalties for submitting false 
information, including the possibility. of fine and 
imprisonment for knowing violations." 

9 VAG 5-80-440. Application information requirf!d. 

A. The board shall furnish application forms to applicants. 

B. Each application for a permit shall include, but not be 
limited to, the information listed in subsections C through K of 
this section. 

C. Identifying information as follows shall be included: 

1. Company. name and address (or plant name and 
address if different from the company. name}, owner's 
name and agent, and telephone number and names of 
plant site manager or contact or both. 

2. A description of the source's processes and products 
(by Standard Industrial Classification Code) including 
any associated with each alternate scenario identified by 
the source. 

3. Identification of each affected unit at the source for 
which the permit application is submitted. 

4. If the unit is a new unit, the date that the unit has 
commenced or will commence operation and the 
deadline for monitor certification. 

D. Emissions related information as follows shall be 
included: 

1. All emissions of pollutants for which the source is 
major and all emissions of regulated air pollutants. 

a. A permit application shall describe all emissions of 
regulated air pollutants emitted from any emissions 
unit with the following exceptions. 
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(1) Any emissions unit exempted from the 
requirements of this subsection because the 
emissions level or size of the unit is deemed to be 
insignificant under 9 VAG 5-80-720 B or C shall be 
listed in the permit application and identified as an 
insignificant activity. This requirement shall not 
apply to emissions units listed in 9 VAG 5"80-720 A. 

(2) Regardless of the emissions units designated in 
9 VAG 5-80-720 A or Cor the emissions levels listed 
in 9 VAG 5-80-720 B, the emissions from any 
emissions unit shall be included in the pennit 
application if the omission of those emissions units 
from the application would interfere with the 
detennination or imposition of any applicable 
requirement or the calculation of pennit fees. 

b. Emissions shall be calculated as required in the 
permit application form or instructions. 

c. Fugitive emissions shall be included in the permit 
application to the extent that the emissions are 
quantifiable. 

2. Additional information related to the emissions of air 
pollutants sufficient for the board to verify which 
requirements are applicable to the source, and other 
infonnation necessary to determine and collect any 
pennit fees owed under Rule 8-6 (9 VAG 5-80-310 et 
seq.). Identification and description of all points of 
emissions described in subdivision 1 of this subsection in 
sufficient detail to establish the basis for fees and 
applicability of requirements of these regulations and the 
federal Clean Air Act. 

3. Emissions rates in tons per year and in such tenns as 
are necessary to establish compliance consistent with 
the applicable standard reference test method. · 

4. Information needed to determine or regulate 
emissions as foflows: fuels, fuel use, raw materials, 
production rates, loading rates, and operating schedules. 

5. Identification and description of air pollution control 
equipment and compliance monitoring devices or 
activities. 

6. Limitations on source operation affecting emissions or 
any work practice standards, where applicable, for all 
regulated air poflutants at the source. 

7. Other information required by any applicable 
requirement (including information related to stack height 
limitations required under 9 VAG 5-40-20 I or 9 VAG 5-
50-20 H). 

B. Calculations on which the information in subdivisions 
1 through 7 of this subsection is based. Any calculations 
shall include sufficient detail to permit assessment of the 
validity of such calculations. 

E. Air pollution control requirement information as follows 
shall be included: 

1. Citation and description of all applicable 
requirements. 
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2. Description of or reference to any applicable test 
method for determining compliance with each applicable 
requirement. 

F. Additional infonnation that may be necessary to 
implement and enforce other requirements of these 
regulations and the federal Clean Air Act or to determine the 
applicability of such requirements, 

G. An explanation of any proposed exemptions from 
otherwise applicable requirements. 

H. Additional infonnation as determined to be necessary 
by the board to define. alternative operating scenarios 
identified by the source pursuant to 9 VAG 5-80-490 J or to 
define pennit tenns and conditions implementing operational 
flexibility under 9 VAG 5-80-680. 

I. Compliance plan information as follows shall be 
included: 

1. A description ofthe compliance status of the source 
with respect to all applicable requirements. 

2. A description as follows: 

a. For applicable requirements with which the source 
is in compliance, a statement that the source will 
continue to comply with such requirements. 

b. For applicable requirements that will become 
effective during the pennit tenn, a statement that the 
source will meet such requirements on a timely basis. 

c. For applicable requirements for which the source is 
not in compliance at the time of permit issuance, a 
narrative description of how the source will achieve 
compliance with such requirements. 

3. A complete acid rain compliance plan for each 
affected unitin accordance with 9 VAG 5-80-450. 

4. A compliance schedule as follows: 

a. For applicable requirements with which the source 
is in compliance, a statement that the source will 
continue to comply with such requirements. 

b. For applicable requirements that will become 
effective dudng the pennit tenn, a statement that the 
source will meet such requirements on a timely basis. 
A statement that the source will meet in a timely 
manner applicable requirements that become effective 
during the pennit tenn shall satisfy this provision, 
unless a more detailed schedule is expressly required 
by the applicable requirement or by the board if no 
specific requirement exists. 

c. A schedule of compliance for sources that are not 
in compliance with all applicable requirements at the 
time of pennit issuance. Such a schedule shall 
include a schedule of remedial measures, including an 
enforceable sequence of actions with milestones, 
leading to . compliance with any applicable 
requirements for which the source will be in 
noncompliance at the time of permit issuance. This 
compliance schedule shall resemble and be at least as 
stringent as that contained in any judicial consent 
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decree or board order to which the source is subject. 
Any such schedule of compliance shall be 
supplemental to, and shall not sanction 
noncompliance with, the applicable requirements on 
which it is based. 

5. A schedule for submission of certified progress 
reports no less frequently than every six months for 
sources required to have a sche(!ule of compliance to 
remedy a violation. 

6. The requirements of subsection I of this sectkm shall 
apply and be included in the aci(! rain portion of a 
compliance plan for an 11ffected source, except as 
specifically superseded by regulations promulgated 
under Title IV of the federal Clean Air Act with regard to 
the schedule and method or methods the source will use 
to achieve compliance with the acid rain emissions 
limitations. 

J. Compliance certification information as follows shall be 
included: 

1. A certification of compliance with all applicable 
requirements by a responsible official or a plan and 
schedule to come into compliance or both as reqUired by 
subsection I of this section. · 

2. A statement of methods used . for determining 
compliance, including a description of monitoring, 
recordkeeping, and reporting requirements and test 
methods. 

3. A schedule for submission of compliance 
certifications during the permit term, to be submitted no 
less frequently than annually, or more frequently if 
specified by the underlying applicable requirement or by 
the board. 

4. A statement indicating the source is in compliance 
with any applicable federal requirements concerning 
enhanced monitoring and compliance certification. 

K If applicable, a statement indicating that the source has 
complied with the applicable federal requirement to register a 
risk management plan under§ 112(r)(7) of the federal Clean 
Air Act or, as required under subsection I of this section, has 
made a statement in the source's compliance plan that the 
source intends to comply with this applicable federal 
requirement and has set a compliance schedule for 
registering the plan. 

L. Regardless of any other provision of this section, an 
application shall contain all information needed to determine 
or to impose any applicable requirement or to evaluate the 
fee amount required under the schedule approved pursuant 
to Rule 8-6. 

M. The use of nationally standardized forms for 0cid rain 
portions of permit applications and compliance plans as 
required by 40 CFR 72. 72(b)(4). 

N. The applicant shall meet the requirements of 9 VAG .5-
80-420 concerning permit applications, operation of the 
affected source, monitoring. sulfur dioxide, nitrogen dioxide, 
excess emissions, recordkeeping and reporting, liability. and 
effect on other authorities. 

9 VAG 5-80-450. Acid rain compliance plan and 
compliance options. 

A. For each affected unit included in an acid rain permit 
application, a complete acid rain compliance plan shall 
include: 

1. For sulfur dioxide emissions, a certification that, as of 
the allowance transfer deadline, the designated 
representative will hold allowances in the unit's 
compliance subaccount (after deductions under 40 CFR 
73.34(c)) not less than the total annual emissions of 
sulfur dioxide from the unit. The compliance plan may 
also specify, in accordance with this section and 9 VAG 
5-80-460, one or more of the acid rain compliance 
options. 

2. For nitrogen oxides emissions, a certification that the 
unit will comply with the applicable limitation established 
by 40 CFR Part 76 or shall specify one or more acid rain 
compliance options in accordance with the requirements 
of§ 407 of the federal Clean Air Act and 40 CFR Part 76. 

B. The acid rain compliance plan may include a multi-unit 
compliance option under 9 VAG 5-80-460 or § 407 of the 
federal Clean Air Act or 40 CFR Part 76. 

1. A plan for a compliance option that includes units at 
more than one affected source shall be complete only if.' 

a. Such plan is signed and certified by the designated 
representative for each source with an affected unit 
governed by such plan; and 

b. A complete permit application is submitted covering 
each unit governed by such plan. 

2. The board's approval of a plan under subdivision 1 of 
this subsection that includes units in more than one state 
shall be final only after every permitting authority with 
jurisdiction over any such unit has approved the plan 
with the same modifications or conditions, if any. 

C. In the compliance plan, the designated representative 
of an affected unit may propose, rn accordance with this 
section and 9 VAG 5-80-460, any acid rain compliance option 
for conditional approval. provided that an acid rain 
compliance option under § 407 of the federal Clean Air Act 
may be conditionally proposed only to the extent provided in 
40 CFR Part 76. 

1. To activate a conditionally approved acid rain 
compliance option, the designated representative shall 
notify the board in writing that the conditionally approved 
compliance option will a<;tually be pursued beginning 
January 1 of a specified year. Such notification shall be 
subject to the limitations on activation under 9 VA C 5-80-
460 and 40 CFR Part 76. If the conditionally approved 
compliance option includes a plan described in 
subdivision B 1 of this section, the designated 
representative of each source governed by the plan shalf 
sign and certify the notification. 

2. The notification under subdivision 1 of this subsection 
shall specify the first calendar year and the fast calendar 
year for which the conditionally approved acid rain 
compliance opHon is to be activated. A conditionally 
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approved compliance option shall be activated, if at all, 
before the date of any enforceable milestone applicable 
to the compliance option. The date of activation of the 
compliance option shall not be a defense against failure 
to meet the requirements applicable to that compliance 
option during each calendar year for · which the 
compliance option is activated. 

3. Upon submission of a notification meeting the 
requirements of subdivisions 1 and 2 of this subsection, 
the conditionally approved acid rain compliance option 
becomes binding on the owners and operators and the 
designated representative of any unit governed by the 
conditionally approved compliance option. 

4. A notification meeting the requirements of 
subdivisions 1 and 2 of this subsection will revise the 
unit's permit in accordance with 9 VAG 5-80-620. 

D. The following requirements concerning terminations of 
compliance options apply to affected sources and affected 
units subject to this rule: 

1. The designated representative for a unit may 
terminate an acid rain complianc.e option by notifying the 
board in writing that an approved compliance option will 
be terminated beginning January 1 of a specified year. 
Such notification shall be subject to the limitations on 
termination under 9 VAG 5-80-460 and 40 CFR Part 76. 
If the compliance option includes a plan described in 
subdivision B 1 of this section, the designated 
representative for each source governed by the plan 
shall sign and certify the notification. 

2. The notification under subdivision 1 of this subsection 
shall specify the calendar year for which the termination 
will teke effect. 

3. Upoil submission of a notification meeting the 
requirements of subdivisions 1 and 2 of this subsection, 
the termination becomes binding on the owners and 
operators and the designated representative of any unit 
governed by the acid rain compliance option to be 
terminated. 

4. A notification meeting the requirements of 
subdivisions 1 and 2 of this subsection will revise the 
unit's permit in accordance with 9 VAG 5-80-620. 

9 VAC 5-80-460. Repowering extensions. 

A This . section shall apply to the designated 
representative of: 

1. Any existing affected unit that is a coal-fired unit and 
has a 1985 actual sulfur dioxide emissions rate equal to 
or greater than 1.21bslmmBtu; or 

2. Any new unit that will be a replacement unit, as 
provided in subdivision B 2 of this section, for a unit 
meeting the requirements of subdivision 1 of this 
subsection; or 

3. Any oil- or gas-fired unit or both that has been 
awarded clean coal technology demonstration funding as 
of January 1, 1991. by the Secretary of Energy. 
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A repowering extension does not exempt the owner or 
operator for any unit governed by the repowering plan from 
the requirement to comply with such unit's acid rain 
emissions limitations for sulfur dioxide. 

B. The designated representative of any unit meeting the 
requirements of subdivision A 1 of this section may include in 
the unit's acid rain permit application a repowering extension 
plan that includes a demonstration that: 

1. The unit will be repowered with a qualifying 
repowering technology in order to comply with the 
emissions limitations for sulfur dioxide; or 

2. The unit will be replaced by a new utility unit that has 
the same designated representative and that is located 
at a different site using a qualified repowering technology 
and the existing unit will be permanently retired from 
service on or before the date on which the new utility unit 
commences commercial operation. 

C. In order to apply for a repowering extension, the 
designated representative of a unit under subsection A of this 
section shall; 

1. Submit to the board, by January 1, 1996, a complete 
repowering extension plan; 

2. Submit to the administrator before June 1, 1997, a 
complete petition for approval of repowering technology 
in accordance with 40 CFR 72.44(d) and submit a copy 
to the board; and 

3. If the repowering extension plan is submitted for 
conditional approval, submit to the board by December 
31, 1997, a notification to activate the plan in accordance 
with 9 VAG 5-80-450 C. 

D. A complete repowering extension plan shall include the 
following elements: 

1. Identification of the existing unit governed by the plan. 

2. The unit's State Implementation Plan sulfur dioxide 
emissions limitation. 

3. The unit's 1995 actual sulfur dioxide emissions rate, 
or best estimate of the actual emissions rate, provided 
that the actual emissions rate is submitted to the board 
by January 30, 1996. 

4. A schedule for construction, installation, and 
commencement of operation of the repowering 
technology approved or submitted for approval under 40 
CFR 72.44(d) with dates for the following milestones: 

a. Completion of design engineering; 

b. For a plan under subdivision B 1 of this section, 
removal of the existing unit from operation to install the 
qualified repowering technology; 

c, Commencement of construction; 

d. Completion of construction; 

e. Start-up testing; 
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f. For a plan under subdivision 8 2 of this sectibn, 
shutdown of the exist1ng unit; and 

g. Commencement of commercial. operation of the 
repowering technology. 

5. For a plan under subdivision 8 2 ofthis section: 

a. Identification of the new unit. A new unit shall not 
be included in more than one repowering extension 
plan. 

b. Certification that the new unit will replace the 
existing unit. 

c. Certification that the new unit has the same 
designated representative as the existing unit. 

d. Certification that the existing unit will be 
permanently retired from seJVice on or before the date 
the new unit commences commercial operation. 

6. The special provisions of subsection G of this section. 

E. The board shall not approve a repowering extension 
plan until the administrator makes a conditional determination 
that the technology is a qualified repoweJing technology, 
unless the board approves such plan subject to the 
conditional determination of the administrator. 

1. Pennit issuance shall be as follows: 

a. Upon a conditional determination by the 
administrator that the technology to be used in the 
repowering extension plan is a qualified repowering 
technology and a detennination by the board that such 
plan meets the requirements of this section, the board 
shall issue the acid rain portion of the operating permit 
including: 

(1) The approved repowering extension plan; and 

(2) A schedule of compliance with enforceable 
milestones for construction, installation, and 
commencement of operation of the repowering 
technology and other requirements necessaJY to 
ensure that emission reduction requirements under 
this section will be met. 

b. Except as othenNise provided in subseCtion F of 
this section, the repowering extension shall be in effc ;t 
start1ng JanuaJY 1, 2000, and ending on the day 
before the date (specified in the acid ra1n permit) on 
which the existing unit will be removed from operatiOn 
to install the qualifying repowering technology or will 
be permanently removed from service for replacement 
by a new unit with such technology, provided that the 
repowering extension shall end no later than 
December 31, 2003. 

c. The portion of the operating permit specifying the 
repowering extension and other requirements under 
subdivision 1 a of this subsection shall be subject to 
the administrator's final determination. under 40 CFR 
72.44(d)(4), that the technology to be used in the 
repowering extension plan is a qualifying repowering 
technology. 

3. Allowances shall be allocated in accordance with 40 
CFR 72.44(1)(3) and (g). 

F. The following provisions apply with respect to failed 
repoweling projects: 

1. If, at any time before the end of the repowering 
extension under subdivision E 1 b of this section, the 
designated representative of a unit govemed by an 
approved repowering extension plan submits the 
notification under 9 VAG 5-80-470 D that the owners and 
operators have .decided to terminate efforts to properly 
design, construct, and test the repoweJing technology 
specified in the plan before completion of construction or 
start-up testing, the designated representative may 
submit to the board a proposed pennit modification 
demonstrating that such efforts were in good faith. If 
such demonstration is to the satisfaction of the 
administrator, the unit shall not be deemed in violation of 
the federal Clean Air Act because of such a termination 
and the board shall revise the operating pennit in 
accordance with subdivision 2 of this subsection. 

2. Regardless of whether notification under subdivision 
1 of this subsection is given, the repowering ext(3nsion 
shall end beginning on the earlier of the date of such 
notification or the date by which the designated 
representative was required to give Such notification 
under 9 VAG 5-80-470 D. · 

3. The designated representative of a unit govemed by 
an approved repowering extension plan may submit to 
the board a proposed permit modification demonstrating 
that the repoweJing technology specified in the plan was 
properly constructed and tested on such unit but was 
unable to achieve the emiSsions reduction· limitations 
specified in the plan and that it is economically or 
technologically infeasible to modify the technology to 
achieve such limits, the unit shall not be deemed in 
violation of the federal Clean Air Act because of such 
failure to achieve ·the emissions reduction limitations. In 
order to be properly constructed and tested, the 
repowering technology shall be constructed at least to 
the extent necessaJY for direct testing of the multiple 
combustion emissions (including sulfur dioxide (:md 
nitrogen oxides) from such unit while operating the 
f9chnology at nameplate capacity. If such demonstration 
1s to the satisfaction of the administrator, the following 
shall occur: 

a. The unit shall not be deemed in violation of the 
federal Clean Air Act because of such failure to 
achieve the emisSions reduction/imitations,· 

b. The board shall revise the acid rain portion of the 
operating permit in accordance with subdivisions 3 b 
and 3 c of this subsection; 

c. The existing unit may be retrofitted or repqwered 
with another clean coal or other available control 
technology; and 

d. The repowering extension shall continue in effect 
until the eaifier of the date the existing unit 
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commences commercial operation with such control 
technology or December 31, 2003. 

G. The following special provisions apply with respect to 
repowering extensions: 

1. The following requirements concerning emissions 
limitations apply: 

a. Allowances allocated during the repowering 
extension under subdivision E 2 and subsection F of 
this section to a unit governed by an approved 
repowering extension plan shall not be transferred to 
any allowance tracking system account other than the 
unit accounts of other units at the same source as that 
unit. 

b. Any existing unit governed by an approved 
repowering extension plan shall be subject to the acid 
rain emissions limitations for nitrogen oxides in 
accordance with § 407 of the federal Clean Air Act and 
40 CFR Part 76 beginning on the date that the unit is 
removed from operation to install the repowering 
technology or is permanently removed from seNice. 

c. No existing unit governed by an approved 
repowering extension plan shall be eligible for a waiver 
under§ 111 OJ of the federal Clean Air Act. 

d. No new unit gover:ned by an approved repowering 
extension plan shalf receive an exemption from the 
requirements imposed under § 111 of the federal 
Clean Air Act. 

2. Each unit governed by an approved repowering 
extension plan shall comply with the special reporting 
requirements of9 VAC 5-80-470. 

3. The following requirements concerning liability apply: 

a. The owners and operators of a unit governed by an 
approved repowering plan shall be liable for any 
violation of the plan or this section at that or any other 
unit governed by the plan. 

b. The units governed by the plan under subdivision B 
2 of this section shalf continue to have a common 
designated representative until the existing unit is 
permanently retired under the plan. 

4. Except as provided in subsection F of this section, a 
repowering extension plan shall not be terminated after 
December,31, 1999. 

9 VAC 5-80-470. Units with repowering extension plans. 

A. No later than January 1, 2000, the designated 
representative of a unit governed by an approved repowering 
plan shall submit to the administrator and the board: 

1. Satisfactory documentation of a preliminary design 
and engineering effort. 

2. A binding letter agreement for the executed and 
binding contract (or for each in a series of executed and 
binding contracts) for the majority of the equipment to 
repower the unit using the technology condWonally 
approved by the adm1mstrator under 40 CFR 72.44{d}(3). 
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3. The letter agreement under subdivision A 2 of this 
subsection shall be signed and dated by each party and 
specify: 

a. The parties to the contract; 

b. The date each party executed the contract; 

c. The unit to which the contract applies, 

d. A brief list identifying each provision of the contract; 

e. Any dates to which the parties agree, including 
construction completion date; 

f. The total dollar amount of the contract; and 

g. A statement that a copy of the contract is on site at 
the source and will be submitted upon written request 
of the administrator or the board. 

B. The designated representative of' a unit governed by an 
approved repowering plan shall notify the administrator and 
the board in writing at least 60 days in advance of the date on 
which the existing unit is to be removed from operation so 
that the qualified repowering technology can be installed, or 
is to be replaced by another unit with the qualified repowering 
technology, in accordance with the plan. 

C. Not later than 60 days after the units repowered under 
an approved repowering plan commences operation at full 
load, the designated representative of the unit shall submit a 
report to the administrator and the board comparing the 
actual houity emissions and percent removal of each 
pollutant controlled at the unit to the actual houity emissions 
and percent removal at the existing un;t under the plan prior 
to repowering, determined in accordance with 40 CFR Part 
75. 

D. If at any time before the end of the repowering 
extension and before completion of construction and starl-up 
testing, the owners and operators decide to terminate good 
faith efforts to design, construct, and test the qualified 
repowering technology on the unit to be repowered under an 
approved repowering plan, then the designated 
representative shall submit a notice to the administrator and 
the board by the earlier of the end of the repowering 
extension or a date within 30 days of such decision, stating 
the date on which the decision was made. 

9 VAG 5-80-480. Emission caps. 

A The board may establish an emission cap for sources 
or emissions units applicable under this rule when the 
applicant requests that a cap be established. 

B. The criteria in this subsection shall be met in 
establishing emission standards for emission caps to the 
extent necessary to assure that emissions levels are met 
permanently. 

1. If an emissions unit was subject to emission 
standards prescribed in these regulations prior to the 
date the permit is issued, a standard covering the 
emissions unit and pollutants subject to the emission 
standards shalf be incorporated into the permit issued 
under this rule. 
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2. A pennit issued under this rule may also contain 
emission standards for emissions units or pollutants that 
vvere not subject to emission standards prescn'bed in 
these regulations pn'or to the issuance of the pennit. 

3 Each standard shall be based on averaging time 
penods for the standards as appropriate based on 
applicable air quality standards, any emission standard 
applicable to the emissions unit prior to the date the 
permit is issued. or the operation of the emissions unit, 
or any combination thereof. The emission standards 
may include the level. quantity rate, or concentration or 
any combination thereof for each affected pollutant, 

4. In no case shafl a standard result in emissions which 
would exceed the lesser of the following,' 

a. Allowable emissions for the emissions unit based 
on emission standards applicable prior to the date the 
permit is issued. 

b. The emissions rate based on the potential to emit 
of the emissions unit. 

5, The standard may prescnbe, as an alternative to or a 
supplement to an emission limitation, an equipment, 
work practice, fuels specification, process materials, 
maintenance, or operational standard. or any 
combination thereof. 

C. Using the significant modification procedures of 9 VAC 
5-80-590, an emissions standard may be changed to allow an 
increase in emissions level provided the amended standard 
meets the requirements of subdivisions B 1 and B 4 of this 
section and provided the increased emission levels would not 
make the source subject to 9 VAC 5-80-10. 9 VAC 5-80-20. 
or 9 VAC 5-80-30. as appropriate. 

9 VAC 5-80-490, Permit content 

A The following requirements apply to penni! content,' 

1. The board shall include in the penni! all applicable 
requirements for aft emissions units except those 
deemed insigmficant in Article 4 (9 VAC 5-80-710 et 
seq) of Par111 of this chapter. 

2. The board shall include in the permit applicable 
requirements that apply to fugitive emissions 

3 Each penmit issued under this rule shall include the 
elements listed in subsections B through P of this 
section. 

4. Each acid rain permit (including any draft or proposed 
acid ram penni!) shall contain the following elementS,' 

a All elements required for a complete acid rain 
permit application under 9 VAC 5-80-440, as approved 
or adjusted by the board. 

b. The applicable acid rain emissions limitation for 
sulfur dioxide: and 

c. The applicable acid rain emissions limitation for 
nitrogen oxides 

5. Each acid rain permit is deemed to mcorporate the 
definitions of terms under 9 VAC 5-80-370 

B, Each penni! shall contain terms and conditions setting 
out the following requirements with respect to emission 
limitations and standards: 

1. The penmit shall specify and reference applicable 
emission limitations and standards. including those 
operational requirements and limitations that assure 
compliance with all applicable requirements at the time 
of pennit issuance. 

2, The penni! shall specify and reference the origin of 
and authonty for each term or condition and shall identify 
any difference in fonn as compared to the applicable 
requirement upon which the term or condition is based. 

3. If applicable requirements contained in these 
regulations allow a determination of an alternative 
emission limit at a source. equivalent to that contained in 
these regulations, to be made in the permit issuance, 
renewal, or significant modification process, any penni! 
containing such equivalency determination shall contain 
provisions to ensure that any resulting emissions limit 
has been demonstrated to be quantifiable, accountable, 
enforceable, and based on replicable procedures, 

C Each permit shall contain terms and conditions seffing 
out the following elements identifying equipment 
specifications and operating parameters: 

1, Specifications for pennitted equipment, identified as 
thoroughly as possible, The identification shall 1nclude. 
but not be limited to, type, rated capacity and size, 

2. Specifications for air pollution control equipment 
installed or to be i'?stalled and the circumstances under 
which such equipment shall be operated, 

3. Specifications for air pollution contra! equipment 
operating parameters, where necessary to ensure that 
the required overall control efficiency is achieved. 

0, Each permit shall contain a condition setting out the 
expiration date, reflecting a fixed term of five years, 

F Each pennit shall contain tenns and conditions setting 
out the fo!lowing requirements with respect to monitoring: 

1. All emissions moniton"ng and analysis procedures or 
test methods required under the applicable 
requ rements, including any procedures and methods 
promulgated pursuant to §§ 504(b) or 114(a)(3) of the 
federal Clean Air Act concerning compliance monitoring. 
including enhanced compliance moniton·ng. 

2. Where the <;Jpplicable requirement does not require 
pen"odic testing or instrumental or noninstrumental 
moniton·ng (which may consist of recordkeeping 
designed to sefl.le as monitoring), periodic monitoring 
sufficient to yield reliable data from the relevant time 
pen"od that are representative of the source's compliance 
with the permit, as reported pursuant to subdivision F 1 a 
of this section Such monitoring requirements shalf 
assure use of terms. test methods. units. averaging 
penods. and other sratisllcal conventiOns consistent with 
the -3pp!icable requirement Recordkeeping provisions 
may be sufficient to meet the requirements of this 
SUbdiVISIOn. 
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3. As necessary, requirements concerning the use, 
maintenance. and, where appropriate, installation of 
monitoring equipment or methods. 

F. The folfowing requirements concerning recordkeeping 
and reporting apply: 

1. To meet the requirements of subsection E of this 
section with respect to recordkeeping, the permit shall 
contain terms and conditions setting out all applicable 
recordkeeping requirements and requiring, where 
applicable, the following.· 

a. Records of monitoring information that include the 
following: 

I 1) The date, place as defined in the permit, and 
time of sampling or measurements. 

(2} The date or dates analyses were performed. 

(3} The company or entity that performed the 
analyses. 

( 4) The analytical techniques or methods used. 

(5) The results of such analyses. 

(6} The operating conditions existing at the time of 
sampling or measurement. 

b. Retention of records of all monitoring data and 
support Information for at least five years from the date 
of the monitoring sample, measurement, report, or 
application. Support information includes all 
calibration and maintenance records and all original 
strip-chart recordings for continuous monitoring 
instrumentation. and copies of alf reports required by 
the permit. 

2. T a meet the requirements of subsection E of this 
section with respect to reporting, the permit shall contain 
terms and conditions setting out all applicable reporting 
requirements and requiring the following: 

a. Submittal of reports of any required monitoring at 
least every six months. All instances of deviations 
from permit requirements must be clearly identified in 
such reports. All required reports must be certified by 
a responsible official consistent with 9 VAG 5-80-430 
G. 

b. Prompt reporting of deviations from permit 
requirements, including those attributable to upset 
conditions as defined in the permit. the probable cause 
of such deviations. and any corrective actions or 
preventive measures taken. The board shall define 
"prompt" in the permit condition in relation to (i) the 
degree and type of deviation likely to occur and (ii) the 
applicable requirements. 

G. Each permit shall contam terms and conditions with 
respect to enforcement that state the following: 

1. If any conditiOn. requirement or portion of the permit 
is held mvalid or inapplicable under any circumstance. 
such mvalidity or mapplicability shall not affect or tmpair 
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the remaining conditions, requirements, or portions of the 
permit. 

2. The permittee shall comply with all conditions of the 
permit. Any permit noncompliance constitutes a violation 
of the federal Clean Air Act or the Virginia Air Pollution 
Control Law or both and is grounds for enforcement 
action; for permit termination, revocation and reissuance. 
or modification; or for denial of a permit renewal 
application. 

3. It shall not be a defense for a permittee in an 
enforcement action that it would have been necessary to 
halt or reduce the permitted activity in order to maintain 
compliance with the conditions of this permit. 

4. The permit may be modified, revoked, reopened, and 
reissued, or terminated for cause as specified in 9 VAG 
5-80-490 L, 9 VAG 5-80-640 and 9 VAG 5-80-660. The 
filing of a request by the permittee for a permit 
modification, revocation and reissuance, or termination, 
or of a notification of planned changes or anticipated 
noncompliance does not stay any permit condition. 

5. The permit does not convey any property rights of any 
sort, or any exclusive privilege. 

6. The permittee shall furnish to the board, within a 
reasonable time, any information that the board may 
request in writing to determine whether cause exists for 
modifying, revoking and reissuing, or terminating the 
permit or to determine compliance with the permit. Upon 
request, the permittee shall also furnish to the board 
copies of records required to be kept by the permit and, 
for information claimed to be confidential, the permittee 
shall furnish such records to the board along with a claim 
of confidentiality. 

H. Each permit shall contain a condition setting out the 
requirement to pay permit fees consistent with Rule 8-6 (9 
VAG 5-80-310 et seq.). 

I. The following requirements concerning emissions 
trading apply: 

1. Each permit shall contain a condition with respect to 
emissions trading that states the following: 

No permit revision shall be required, under any 
federally approved economic incentives, marketable 
permits, emissions trading and other similar programs 
or processes for changes that are provided for in the 
permit. 

2. Each permit shall contain the following terms and 
conditions, if the permit applicant requests them, for the 
trading of emissions increases and decreases within the 
permitted facility, to the extent that these regulations 
provide for trading such increases and decreases 
without a case·by·case approvaf of each emissions 
trade: 

a. Aff terms and conditions required under this section 
except subsection N shall be included to determine 
compliance. 
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b. The permit shield described in 9 VAG 5-80-500 
shall extend to all terms and conditions that allow such 
increases and decreases in emissions. 

c. The owner shall meet all applicable requirements 
including the requirements of this rule. 

J. Each permit shall contain terms and conditions setting 
out requirements with respect to reasonably anticipated 
operating scenarios when identified by the source in its 
application and approved by the board. Such requirements 
shall include but not be limited to the followtng: 

1. Contemporaneously with making a change from one 
operating scenario to another, the source shafl record in 
a log at the permitted facility a record of the scenario 
under which if is operating. 

2. The permit shield described in 9 VAG 5-80-500 shall 
extend to all terms and conditions under each such 
operating scenario. 

3. The terms and conditions of each such altBrnative 
scenario shall meet all applicable requirements including 
the requirements of this rule. 

K. Consistent with subsections E and F of this section, 
each permit shall contain terms and conditions setting out the 
following requirements with respect to compliance: 

1. Compliance certification, testing, monitoring, 
reporting, and recordkeeping requirements sufficient to 
assure compliance with the terms and conditions of the 
permit. Any document (including reports) required in a 
permit condition to be submitted to the board shall 
contain a certification by a responsible official that meets 
the requirements of 9 VAG 5-80-430 G. 

2. Inspection and entry requirements that require that, 
upon presentation of credentials and other documents as 
may be required by law, the owner shall allow the board 
to perform the following: 

a. Enter upon the premises where the source is 
located or emissions related activity is conducted, or 
where records must be kept under the terms and 
conditions of the penni!. 

b. Have access to and copy, at reasonable times, any 
records that must be kept under the terms and 
conditions of the permit. 

c. Inspect at reasonable times any facilities, 
equipment (including monitoring and air pollution 
control equipment), practices, or operations regulated 
or required under the permit. 

d. Sample or monitor at reasonable times substances 
or parameters for the purpose of assuring compliance 
with the permit or applicable requirements. 

3. A schedule of compliance consistent with 9 VAG 5-
80-440 I. 

4. Progress reports consistent with an applicable 
schedule of compltance and 9 VAG 5-80-440 I to be 
submitted at least semiannually. or at a more frequent 

period if specified in the applicable requirement or by the 
board. Such progress reports shall contain the following: 

a. Dates for achieving the activities, milestones, or 
compliance required in the schedule of compliance, 
and dates when such activities, milestones or 
compliance were achieved. 

b. An explanation of why any dates in the schedule of 
compliance Were not or will not be met, and any 
preventive or corrective measures adopted. 

5. Requirements for compliance certification with terms 
and conditions contained in the permit, including 
emission limitations, standards, or work practices. 
Permits shall include each of the following: 

a. The frequency (not less than annually or such more 
frequent periods as specified in the applicable 
requirement or by the board) of submissions of 
compliance certifications. 

b. In accordance with subsection E of this section, a 
means for assessing or monitoring the compliance of 
the source with its emissions limitations, standards, 
and work practices. 

c. A requirement that the compliance certification 
include the following: 

(1) The identification of each tenm or condition of 
the permit that is the basis of the certification. 

(2) The compliance status. 

(3) Whether compliance was continuous or 
intermittent. 

(4) Consistent with subsection E of this section, the 
method or methods used for determining the 
compliance status of the source at the time of 
certification and over the reporting period. 

(5) Such other facts as the board may require to 
determine the compliance status of the source. 

d. All compliance certifications shall be submitted by 
the permittee to the administrator as well as to the 
board. 

e. Such additional requirements as may be specified 
pursuant to §§ 114(a)(3) and 504(b) of the federal 
Clean Air Act. 

6. Such other provisions as the board may require. 

L. Each permit shall contain terms and conditions setting 
out the following requirements with respect to reopening the 
permit prior to expiration: 

1. The permit shall be reopened by the board if 
additional applicable federal requirements become 
applicable to an affected source with a remaining permit 
term of three or more years. Such a reopening shall be 
completed not later than 18 months after promulgation of 
the applicable requirement. No such reopening is 
required if the effective date of the requirement is later 
than the date on which the permit is due to expire, unless 
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the original permit or any of its terms and conditions has 
been extended pursuant to 9 VAG 5-80-430 F. 

2. The pennit shall be reopened if the board or the 
administrator determines that the permit contains a 
material mistake or that inaccurate statements were 
made in establishing the emissions standards or other 
terms or conditions of the permit. 

3. The permit shall be reopened if the administrator or 
the board detennines that the pennit must be revised or 
revoked to assure compliance with the applicable 
requirements. 

4. The permit shall be reopened if additional 
requirements, including excess emissions requirements, 
become applicable to an affected source under the acid 
rain program. Upon approval by the administrator, 
excess emissions offset plans shall be deemed to be 
incorporated into the pennit. 

5. The permit shall not be reopened by the board if 
additional applicable state requirements become 
applicable to an affected source prior to the expiration 
date established under subsection D of this section. 

M. The penni! shall contain terms and conditions 
pertaining to other requirements as may be necessary to 
ensure compliance with these· regulations, the Virginia Air 
Pollution Control Law and the federal Clean Air Act. 

N. The following requirements concerning federal 
enforceability apply: 

1. All terms and conditions in a permit, including any 
provisions designed to limit a source's potential to emit, 
are enforceable by the administrator and citizens under 
the federal Clean Air Act, except as provided in 
subdivision 2 of this subsection. 

2. The board shalf specin·cal/y designate as being only 
state-enforceable any terms and conditions included in 
the permit that are not required under the federal Clean 
Air Act or under any of its applicable federal 
requirements. Terms and conditions So designated are 
not subject to the requirements of 9 VAG 5-80-690 
concerning review of proposed permits by EPA and draft 
pennits by affected states. 

3. The board shalf specifically designate as state 
enforceable any applicable state requirement that has 
been submitted to the administrator for review to be 
approved as part of the· State Implementation Plan and 
that has not yet been approved. The permit shalf specify 
that the provision will become federally enforceable upon 
approval of the provision by the administrator and 
through an administrative permit amendment. 

0. Each permit shall include requirements with respect to 
allowances held by the source under Title IV of the federal 
Clean Air Act or 40 CFR Part 73. Such requirements shalf 
include the following: 

1. A permit condition prohibiting emissions exceeding 
any allowances that the source lawfully holds under Title 
IV of the federal Clean Air Act or 40 CFR Part 73. 
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2. No permit revision shall be required for increases in 
emissions that are authorized by allowances acquired 
pursuant to the acid rain program provided that such 
increases do not require a permit revision under any 
other applicable federal requirement. 

3. No limit shalf be placed on the number of allowances 
held by the source. The source may not, however, use 
allowances as a defense to noncompliance with any 
other applicable requirement. 

4. Any such allowance shalf be accounted for according 
to the procedures established in 40 CFR Part 73. 

P. The following requirements concerning annual 
compliance certification reports apply: 

1. For each calendar year in which a unit is subject to 
the acid rain emissions limitations, the designated 
representative of the source at which the unit is located 
shalf submit to the administrator and to the board, within 
60 days after the end of the calendar year, an annual 
compliance certification report for the unit in compliance 
with 40 CFR 72. 90. 

2. The submission of complete compliance cerlifications 
in accordance with subsection A of this section and 40 
CFR Part 75 shalf be deemed to satisfy the requirement 
to submit compliance certifications under 9 VAG 5-80· 
490 K 5 c with regard to the acid rain portion of the 
source's operating permit. 

9 VAG 5-80-500. Permit shield. 

A. The board shall expressly include in a permit a 
provision stating that compliance with the conditions of the 
pennit shalf be deemed compliance with all applicable 
requirements in effect as of the date of permit issuance and 
as specifically identified in the permit. 

B. The permit shield shalf cover only the following: 

1. Applicable requirements that are covered by terms 
and conditions of the penni!. 

2. Any other applicable requirement specifically 
identified as being not applicable to the source, provided 
that the permit includes that determination. 

C. Each affected unit operated in accordance with the acid 
rain pennit that governs the unit and that was issued in 
compliance with Title IV of the federal Clean Air Act, as 
provided in the acid rain program regulations shalf be 
deemed to be operating in compliance with the acid rain 
program, except as provided in 9 VAG 5-80-420 G 6. 

D. Nothing in this section or in any permit issued under 
this rule shalf after or affect the following: 

1. The provisions of § 303 of the federal Clean Air Act 
(emergency orders), including the authority of the 
administrator under that section. 

2. The liability of an owner for any violation of applicable 
requirements prior to or at the time of permit issuance. 

3. The ability to obtain information from a source by the 
(i} administrator pursuant to § 114 of the federal Clean 
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Air Act (inspections, monitoring, and entry); (ii) board 
pursuant to§ 10.1-1314 or 10.1-1315 of the Virgtnia Air 
Pollution Control Law or (iii) department pursuant to 
§ 10.1-1307.3 of the Virginia Air Pollution Control Law. 

4. The applicable federal requirements of the acid rain 
program consistent with§ 408(a) of the federal Clean Air 
Act. 

9 VAG 5-80-5'10. Action on permit application. 

A. The board shall take final action on each permit 
application (including a request for permit modification or 
renewal) as follows: 

1. The board shall issue or deny all permits in 
accordance with the requirements of this rule and this 
section, including the completeness determinaNon .. draft 
permit, administrative record, statement of basis, public 
notice and comment period, public hearing, proposed 
permit, perm;t issuance, permit· revision, and appeal 
procedures as amended by 9 VAG 5-80-660 C. 

2. For permit revisions, as required by the provisions Of 
9 VAG 5-80-500 through 9 VAG 5-80-630. 

B. A permit, permit modification, or renewal may be issued 
only if all of the following conditions have been met: 

1. The board has received a complete application for a 
permit, permit modification, or permit renewal. 

2. Except for modifications qualifying for minor permit 
modification procedures under 9 VAG 5-80-570 or 9 VAG 
5-80-580, the board has complied with the requirements 
for public participation under 9 VAG 5-80-670. 

3. The board has complied with the requirements for 
notifying and responding to affected states under 9 VAG 
5-80-690. 

4. The conditions of the permit provide for compliance 
with all applicable requirements, the requirements of 
Rule 8-6, and the requirements of this rule. 

5. The administrator has received a copy of the 
proposed permit and any notices required under 9 VAG 
5-80-690 A and B and has not objected to issuance of 
the permit under 9 VAG 5-80-690 C within the time 
period specified therein. 

C. The issuance of the acid rain portion of the operating 
permit shall be as follows: 

1. After the close of the public comment period, the 
board shall incorporate all necessary changes and issue 
or deny a proposed acid rain permit. 

2. The board shall submit the proposed acid rain permit 
or denial of a proposed acid rain permit to the 
admintstrator 1i1 accordance with 9 VAG 5-80-690, the 
provisions of which shall be treated as applying to the 
issuance or denial of a proposed acid rain permit. 

3. Action by the administrator shall be as follows: 

a, Following the administrator's review of the 
proposed acid rain permit or denial of a proposed acid 
rain permit. the board or, under 9 VAG 5-80-690 C, the 

administrator shall incorporate any required changes 
and issue or deny the acid rain permit in accordance 
with 9 VAG 5-80-490 and 9 VAG 5-80-500. 

b. No acid rain permit (including a draft or proposed 
permit) shall be issued unless the administrator has 
received a certificate of representation for the 
designated representative of the source in accordance 
with Subpart B of 40 CFR Part 72. 

4. Permit issuance deadlines and effective dates shall 
be as follows: 

a. The board shall issue an acid rain permit to each 
affected source whose designated representative 
submitted in accordance with 9 VAG 5-80-430 G a 
timely and complete acid rain permit application by 
January 1, 1996 that meets the requirements of this 
rule. The permit shall be issued by the effective date 
specified in subdivision 4 c of this subsection. 

b. Not later than January 1, 1999, the board shall 
reopen the acid rain permit to add the acid rain 
program nitrogen oxides requirements, provided that 
the designated representative of the affected source 
submiited a timely and complete acid rain pennit 
application for nitrogen oxides in accordance with 9 
VAG 5-80-430 G. Such reopening shall not affect the 
term of the acid rain portion of an operating permit. 

c. Each acid rain permit issued in accordance with 
subsection 4 a of this section shall take effect by the 
later of January 1, 1998, or, where the permit governs 
a unit under 9 VAG 5-80-380 A 3, the deadline for 
monitor certification under 40 CFR Part 75. 

d. Both the acid rain draft and final permit shall state 
that the permit applies on and after January 1, 2000. 
The draft and final permit shall also specify which 
applicable requirements are effective prior to January 
1, 2000 and the effective date of those applicable 
requirements. 

e. Each acid rain permit shall have a tenn of five 
years commencing on its effective date. 

f An acid rain permit shall be binding on any new 
owner or operator or designated representative of any 
source or unit governed by the permit. 

5. Each acid rain permit shall contain all applicable acid 
rain requirements, shall be a portion of the operating 
permit that is complete and segregable from all other air 
quality requirements, and shall not incorporate 
information contained in any other documents, other than 
documents that are readily available. 

6. Invalidation of the acid rain portion of an operating 
permit shall not affect the continuing validity of the rest of 
the operating permit, nor shall invalidation of any other 
portion of the operating permit affect the continuing 
validity of the acid rain portion of the permit. 

D. The board shall take final action on each permit 
application (including a request for a permit modification or 
renewal) no later than 18 months after a complete application 
is received by the board, except for initial permits. The initial 
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permits issued under this rule shalf be issued by the effective 
date specified in subdivision C 4 c of this section. 

E. Issuance of permits under this rule shalf not take 
precedence over or interfere with the issuance of 
preconstruction permits under 9 VAC 5-80-10, 9 VAC 5-80-
20, or 9 VAC 5-80-30. 

F. The board shalf provide a statement that sets forth the 
legal and factual basis for the draft permit conditions 
(including references to the applicable statutory or regulatory 
provisions) as follows. The board shalf send this statement 
to the administrator and to any other person who requests it. 

1. The statement of basis shalf briefly set forth 
significant factual, legal, and poUcy considerations on 
which the board relied in issuing or denying the draft 
penn it. 

2. The statement of basis shall include the reasons, and 
supporting authority, for approval or disapproval of any 
compliance options requested in the pennit application, 
including references to applicable statutory or regulatory 
provisions and to the administrative record. 

3. The board shalf submit to the administrator a copy of 
the draft acid rain pennit and the statement of basis and 
alf other relevant portions of the operating pennit that 
may affect the draft acid rain penni!. 

G. Within five days after receipt of the issued penni!, the 
applicant shalf maintain the pennit on the premises for which 
the pennit has been issued and shalf make the penni! 
immediately available to the board upon request. 

9 VAG 5-80-520. Transfer of permits. 

A. No person shalf transfer a penni! from one location to 
another or from one piece of equipment to another. 

B. In the case of a transfer of ownership of an affected 
source, the new owner shall comply with any current pennit 
issued to the previous ownec The new owner shall notify the 
board of the change in ownership within 30 days of the 
transfer and shalf comply with the requirements of 9 VAC 5-
80-560. 

C. In the case of a name change of an affected source, 
the owner shall comply with any current permit issued under 
the previous source name. The owner shall notify the board 
of the change in source name within 30 days of the name 
change and shalf comply with the requirements of 9 VAC 5-
80-560. 

9 VAG 5-80-530. Permit renewal and expiration. 

A. Pennits being renewed shalf be subject to the same 
procedural requirements, including those for public 
participation, affected state and EPA review, that apply to 
initial permit issuance under this rule. 

B. Permit expiration terminates the source's right to 
operate unless a timely and complete renewal application 
has been submitted consistent with 9 VAC 5-80-430. 

C. If the board fails to act in a timely way on a pennil 
renewal, the administrator may invoke his authority under 
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§50S( e) of the federal Clean Air Act to terminate or revoke 
and reissue the penni!. 

9 VAG 5-80-540. Permanent shutdown for emissions 
trading. 

A. The shutdown of an emissions unit is not creditable for 
purposes of emissions trading or exempt under 9 VAC 5-80-
360 C 3 unless a decision concerning shutdown has been 
made pursuant to the pertinent provisions of this chapter, 
including subsections B through D of this section. 

B. Upon a final decision by the board that an emissions 
unit is shut down permanently, the board shall revoke any 
applicable pennit by written notification to the owner and 
remove the unit from the emission inventory or consider its 
emissions to be zero in any air quality analysis conducted; 
and the unit shall not commence operation without a permit 
being issued under the applicable new source review and 
operating permit provisions of this chapter. 

C. The final dec1sion shall be rendered as follows: 

1. Upon a detennination that the emissions unit has not 
operated for a year or more, the board shalf provide 
written notification to the owner (i) of its tentative 
decision that the unit is considered to be shut down 
pennanentfy; (ii) that the decision shalf become !'ina/ if 
the owner fails to provide, within three months of the 
notice, written response to the board that the shutdown 
is not to be considered pennanent,· and (iii) that the 
owner has a right to a fonnaf hearing on this issue before 
the board makes a final decision. The response from the 
owner shalf include the basis for the assertion that the 
shutdown is not to be considered permanent, a projected 
date for restart-up of the emissions unit and a request for 
a formal hearing if the owner wishes to exercise that 
right. 

2. If the board should find that the basis for the assertion 
is not sound or the projected restart-up date allows for an 
unreasonably long period of inoperation, the board shalf 
hold a fonnal hearing on the issue if one is requested ff 
no hearing is requested, the decision to consider the 
shutdown pennanent shalf become final. 

D. Nothing in these regulations shalf be construed to 
prevent the board and the owner from making a mutual 
detennination that an emissions unit is shutdown 
permanently prior to any final decision rendered under 
subsection C of this section. 

9 VAG 5-80-550. Changes to permits. 

A. Changes to emissions units that pertain to applicable 
federal requirements at a source with a permit issued under 
this rule shall be made as specified under subsections B and 
C of this section. Changes may be initiated by the perrnittee 
as specified in subsection B of this section or by the board or 
the administrator as specified in subsection C of this sec-tion. 
Changes to emissions units that pertain to applicable state 
requirements at a source with a permit issued under this rule 
shalf be made as specified under subsection E of this 
section. 
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B. The following requirements apply with respect to 
changes initiated by the permittee: 

1. With regard to emissions units other than affected 
units, the permittee may initiate a change to a permit by 
requesting an administrative permit amendment, a minor 
permit modification or a significant permit modification. 
The requirements for these permit revisions can be 
found in 9 VAC 5-80-560 through 9 VAC 5-80-590. 

2. With regard to affected units, the permittee may 
initiate a change to a permit by requesting a permit 
modification. fast-track modification, administrative 
permit amendment or automatic permit amendment. The 
requirements for these permit revisions can be found in 9 
VAC 5-80-600 through 9 VAC 5-80-630. 

3. A request for a change by a permittee shall include a 
statement of the reason for the proposed change. 

4. A permit revision may be submitted for approval at 
any time. 

5. No permit revision shall affect the term of the acid rain 
permit to be revised. 

6. No permit revision shall excuse any violation of an 
acid rain program requirement that occurred prior to the 
effective date of the revision. 

7. The terms of the acid rain permit shall apply while the 
permit revision is pending. 

8. Any determination or interpretation by the state 
(including the board or a state court) modifying or voiding 
any acid rain permit provision shall be subject to review 
by the administrator in accordance with 9 VAC 5-80-690 
C as applied to permit modifications, unless the 
determination or interpretation is an administrative 
amendment approved in accordance with 9 VAC 5-80-
620. 

9. The standard requirements of 9 VAC 5-80-420 shall 
not be modified or voided by a permit revision. 

10. Any permit revision involving incorporation of a 
compliance option that was not submitted for approval 
and comment during the permit issuance process, or 
involving a change in a compliance option that was 
previously submitted, shall meet the requirements for 
applying for such compliance option under 9 VAC 5-80-
460, § 407 of the federal Clean Air Act and 40 CFR Part 
76. 

11. For permit revisions not described in 9 VAC 5-80-
600 and 9 VAC 5-80-610, the board may, in its 
discretion, determine which of these sections is 
applicable. 

C. The administrator or the board may initiate a change to 
a permit through the use of permit reopenings as specified in 
9 VAC 5-80-640. 

D. Changes to permits shall not be used to extend the 
term ofthe permit. 

E. The following requirements apply with respect to 
changes at a source and applicable state requirements: 

1. Changes at a source that pertain only to applicable 
state requirements shall be exempt from the 
requirements of 9 VAC 5-80-560 through 9 VAC 5-80-
630. 

2. The permittee may initiate a change pertaining only to 
applicable state requirements (i) if the change does not 
violate applicable requirements and (ii) if applicable, the 
requirements of 9 VAC 5-80-10, 9 VAC 5-80-20, or 9 
VAC 5-80-30 have been met. 

3. lncorporaUon of permit terms and conditions into a 
permit issued under this rule shall be as follows: 

a. Permit terms and conditions pertaining only to 
applicable state requirements and issued under 9 VAC 
5-80-10. 9 VAC 5-80-20, or 9 VAC 5-80-30 shall be 
incorporated into a permit issued under this rule at the 
time of permit renewal or at an earlier time, if the 
applicant requests it. 

b. Permit terms and conditions for changes to 
emissions units subject only to applicable state 
requirements and exempt from the requirements of 9 
VAC 5-80-10, 9 VAC 5-80-20, or 9 VAC 5-80-30 shall 
be incorporated into a permit issued under this rule at 
the time of permit renewal or at an earlier time, if the 
applicant requests it. 

4. The source shall provide contemporaneous written 
notiCe to the board of the change. Such written notice 
shall describe each change, including the date, any 
change in emissions, pollutants emitted, and any 
applicable state requirement that would apply as a result 
of the change. 

5. The change shall not qualify for the permit shield 
under 9 VAC 5-80-500. 

9 VAC 5-80-560. Administrative permit amendments. 

A. Administrative permit amendments shall be required for 
and limited to the following: 

1. Correction of typographical or any error, defect or 
irregularity which does not substantially affect the permit. 

2. Identification of a change in the name, address, or 
phone number of any person identified in the permit, or 
of a similar minor administrative change at the source. 

3. Requirement for more frequent monitoring or 
reporting by the permittee. 

4. Change in ownership or operational control of a 
source where the board determines that no other change 
in the permit is necessary, provided that a written 
agreement containing a specific date for transfer of 
permit responsibility, coverage, and liability between the 
current and new permittee has been submitted to the 
board and the requirements of 9 VAC 5-80-520 have 
been fulfilled. 

5 Incorporation into the permit of the requirements of 
permits issued under 9 VAC 5-80-10, 9 VAC 5-80-20, 
and 9 VAC 5-80-30 when 9 VAC 5-80-10, 9 VAG 5-80-
20, and 9 VAC 5-80-30 meet (i) procedural reqwrements 
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substantially equivalent to the requirements of 9 VAG 5-
80-670 and 9 VAG 5-80-690 that would be applicable to 
the change if it were subject to review as a permit 
modification, and (ii) compliance requirements 
substantially equivalent to those contained in 9 VAG 5-
80-490. 

6. Change in the enforceability status from state-only 
requirements to federally enforceable requirements for 
provision that have been approved through rulemaking 
by the administrator to be a part of the State 
Implementation Plan. 

B. Administrative permit amendments shall be made 
according to the following procedures: 

1. The board shall take final action on a request for an 
administrative permit amendment no more than 60 days 
from receipt of the request. 

2. The board shall incorporate the changes without 
providing notice to the public or affected states under 9 
VAC 5-80-670 and 9 VAC 5-80-690. However, any such 
permit revisions shall be designated in the permit 
amendment as having been made pursuant to this 
section. 

3. The board shall submit a copy of the revised permit to 
the administrator. 

4. The owner may implement the changes addressed in 
the request for an administrative amendment 
immediately upon submittal of the request. 

C. The board shall, upon taking final action granting a 
request for an administrative permit amendment, allow 
coverage by the permit shield provisions of 9 VAG 5-80-500 
for amendments made pursuant to subdivision A 5 of this 
section. 

9 VAC 5-80-570. Minor permit modifications. 

A. Minor permit modification procedures shall be used only 
for those permit modifications that: 

1. Do not violate any applicable requirement; 

2. Do not involve significant changes to existing 
monitorirJg, reporting, or recordkeeping requirements in 
the permit such as a change to the method of monitoring 
to be used, a change to the method of demonstrating 
compliance or a relaxation of reporling or recordkeeping 
requirements; 

3. Do not require or change a case-by-case 
determination of an emission limitation or other standard, 
or a source-specific detennination for temporary sources 
of ambient impacts, or a visibility or increment analysis; 

4. Do not seek to establish or change a permit tenn or 
condition for which there is no corresponding underlying 
applicable federal requirement and that the source has 
assumed to avoid an applicable federal requirement to 
which the source would otherwise be subject. Such 
tenns and conditions include: 

a. A federally enforceable emissions cap assumed to 
avoid classification as a modification under 9 VAC 5-
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80-10, 9 VAC 5-80-20, or 9 VAC 5-80-30 or§ 112 of 
the federal Clean Air Act; and 

b. An alternative emissions limit approved pursuant to 
regulations promulgated under § 112(i)(5) of the 
federal Clean Air Act: 

5. Are not modifications under 9 VAC 5-80-10, 9 VAC 5-
80-20, or 9 VAC 5-80-30 or under§ 112 of the federal 
Clean Air Act; and 

6. Are not required to be processed as a significant 
modification under 9 VAG 5-80-590 or as an 
administrative permit amendment under 9 VAG 5-80-560. 

B. Notwithstanding subsection A of this section and 9 VAC 
5-80-580 A, minor permit modification procedures may be 
used for pennit modifications involving the use of economic 
incentives, marketable permits, emissions trading, and other 
similar approaches, to the extent that such minor permit 
modification procedures are explicitly provided for in these 
regulations or a federally-approved program. 

C. An application requesting the use of minor permit 
modification procedures shall meet the requirements of 9 
VAG 5-80-440 for the modification proposed and shall include 
all of the following: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable federal 
requirements that will apply if the change occurs. 

2. A suggested draft permit prepared by the applicant. 

3. Certification by a responsible official, consistent with 
9 VAG 5-80-430 G, that the proposed modification meets 
the criteria for use of minor permit modification 
procedures and a request that such procedures be used. 

D. Within five working days of receipt of a permit 
modification application that meets the requirements of 
subsection C of this section, the board shall meet its 
obligation under 9 VAC 5-80-690 A 1 and B 1 to notify the 
administrator and affected states of the requested permit 
modification. The board shall promptly send any notice 
required under 9 VAG 5-80-690 B 2 to the administrator. The 
public participation requirements of 9 VAC 5-80-670 shall not 
extend to minor permit modifications. 

E. The timetable for issuance of permit modifications shall 
be as follows: 

1. The board may not issue a final permit modification 
until after the administrator's 45-day review period or 
until the administrator has notified the board that he will 
not object to issuance of the permit modification. 
whichever occurs first, although the board can approve 
the permit modification prior to that time. 

2. Within 90 days of receipt by the board of an 
application under minor permit modification procedures 
or 15 days after the end of the 45-day review period 
under 9 VAC 5-80-600 C, whichever is later, the board 
shall do one of the following: 

a. Issue the permit modification as proposed. 

b. Deny the permit modification application. 
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c. Determine that the requested modification does not 
meet the minor permit modification criteria and should 
be reviewed under the significant modification 
procedures. 

d. Revise the draft permit modification .and transmit to 
the administrator the new proposed permit 
modification as required by 9 VAG 5-80-690 A. 

F. The following requirements apply with respect to the 
ability of an owner to make minor permit modification 
changes: 

1. The owner may make the change proposed in the 
minor permit modification application immediately after 
the application is filed. 

2. After the change under subdivision 1 of this 
subsection is made, and until the board takes any of the 
actions specified in subsection E of this section, the 
source shall comply with both the applicable federal 
requirements governing the change and the proposed 
permit terms and conditions. 

3. During the time period specified in subdivision 2 of 
this subsection, the owner need not comply with the 
existing permit terms and conditions he seeks to modify. 
However, if the owner fails to comply with the proposed 
permit terms and conditions during this time period, the 
existing permit terms and conditions he seeks to modify 
may be enforced against him. 

G. The permit shield under 9 VAG 5-80-500 shalf not 
extend to minor permit modifications. 

9 VAC 5-80-580. Group processing of minor permit 
modifications. 

A. Group processing of modifications may be used only for 
those permit modifications that meet both of the following: 

1. Permit modifications that meet the criteria for minor 
permit modification procedures under 9 VAG 5-80-570 A 

2. Permit modifications that collectively are below the 
threshold level as follows: 10% of the emissions allowed 
by the permit for the emissions unit for which the change 
is requested, 20% of the applicable definition of major 
source in 9 VAG 5-80-370, or five tons per year, 
whichever is least. 

B. An application requesting the use of group processing 
procedures shall meet the requirements of 9 VAG 5-80-440 
for the proposed modifications and shall include all of the 
following: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable federal 
requirements that will apply if the change occurs. 

2. A suggested draft permit prepared by the applicant. 

3. Cerlification by a responsible official, consistent with 
9 VAG 5-80-430 G, that the proposed modification meets 
the criteria for use of group processing procedures and a 
request that such procedures be used. 

4. A list of the source's other pending applications 
awaiting group processing and a determination· of 
whether the requested modification, aggregated with 
these other applications, equals or exceeds the 
threshold set under subdivision A 2 of this section. 

5. Certification, consistent with 9 VAG 5-80-430 G, that 
the source has notified the administrator of the proposed 
modification. Such noUfication need contain only a brief 
description of the requested modification. 

6. Completed forms for the board to use to notify the 
administrator and affected states as required under 9 
VAG 5-80-690. 

C. On a quarlerly basis or within five business days of 
receipt of an application demonstrating that the aggregate of 
the pending applications for the source equals or exceeds the 
threshold level set under subdivision A 2 of this section, 
whichever is earlier, the board promptly shall meet its 
obligation under 9 VAG 5-80-690 A 1 and B 1 to notify the 
administrator and affected states of the requested permit 
modifications. The board shall send any notice required 
under 9 VAG 5-80-690 B 2 to the administrator. The public 
participation requirements of 9 VAG 5-80-670 shall not 
extend to group processing of minor permit modifications. 

0. The provisions of 9 VAG 5-80-570 E shall apply to 
modifications eligible for group processing, except that the 
board shall take one of the actions specified in 9 VAG 5-80-
570 E 1 through E 4 within 180 days of receipt of the 
application or 15 days after the end of the 45-day review 
period under 9 VAG 5-80-690 C, whichever is later. 

E. The provisions of 9 VAG 5-80-570 F shall apply to 
modifications eligible for group processing. 

F The permit shield under 9 VAG 5-80-500 shall not 
extend to minor permit modifications. 

9 VAC 5-80-590. Significant modification procedures. 

A. Significant modification procedures shall be used for 
applications requesting permit modifications that do not 
qualify as minor permit modifications under 9 VAG 5-80-570 
or 9 VAG 5-80-580 or as administrative amendments under 9 
VAG 5-80-560. Significant modification procedures shall be 
used for those permit modifications that: 

1. Involve significant changes to existing monitoring, 
reporling, or recordkeeping requirements in the permit, 
such as a change to the method of monitoring to be 
used, a change to the method of demonstrating 
compliance or a relaxation of reporting or recordkeeping 
requirements. 

2. Require or change a case-by-case determination of 
an emission limitation or other standard, or a source­
specific determination for temporary sources of ambient 
impacts made under 9 VAG 5-40-10 et seq., 9 VAG 5-50-
10 et seq., or 9 VAG 5-60-10 et seq., or a visibility or 
increment analysis carried out under this chapter. 

3. Seek to establish or change a permit term or 
condition for which there is no corresponding underlying 
applicable federal requirement and that the source has 
assumed to avoid an applicable federal requirement to 
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which the source would otherwise be subject. Such 
terms and conditions include: 

a. A federally enforceable emissions cap assumed to 
avoid classification as a modification under 9 VAG 5-
80-10, 9 VAG 5-80-20, or 9 VAG 5-80-30 or§ 112 of 
the federal Clean Air Act. 

b. An alternative emissions limit approved pursuant to 
regulations promulgated under § 112(i)(5) of the 
federal Clean Air Act (early reduction of hazardous air 
pollutants). 

B. An application for a significant permit modification shall 
meet the requirements of 9 VAG 5-80-430 and 9 VAG 5-80-
440 for penmit issuance and renewal for the modification 
proposed and shall include the following: 

1. A description of the change, the emissions resulting 
from the change, and any new applicable federal 
requirements that will apply if the change occurs. 

2. A suggested draft penmit prepared by the applicant. 

3. Completed forms for the board to use to notify the 
administrator and affected states as required under 9 
VAG 5-80-690. 

C. The provisions of 9 VAG 5-80-690 shall be carried out 
for significant permit modifications in the same manner as 
they would be for initial permit issuance and renewal. 

D. The provisions of 9 VAG 5-80-670 shall apply to 
applications made under this section. 

E. The board shall take final action on significant penmit 
modifications within nine months after receipt of a complete 
application. 

F. The owner shall not make the change applied for in the 
significant modification application until the modification is 
approved by the board under subsection E of this section. 

G. The provisions of 9 VAG 5-80-500 shall apply to 
changes made under this section. 

9 VAG 5-80-600. Permit modifications for affected units. 

A. The following are permit modifications for affected units: 

1. Relaxation of an excess emission offset requirement 
after approval ofthe offset plan by the administrator. 

2. Incorporation of a final nitrogen oxides alternative 
emission !Imitation following a demonstration period. 

3. Determinations concerning failed repowering projects 
under 9 VAG 5-80-460 F 1 and F 3. 

4. At the option of the designated representative 
submitting the permit revision, the permit revisions listed 
in 9 VAG 5-80-610 A. 

B. An application for a permit modification for an affected 
unit shall meet the requirements of 9 VAG 5-80-430 and 9 
VAG 5-80-440 for penmit issuance and renewal for the 
modification proposed. 
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C. The provisions of 9 VAG 5-80-690 shall be carried out 
for penni! modifications for affected units in the same manner 
as they would be for initial permit issuance and renewal. 

D. The provisions of 9 VAG 5-80-670 shall apply to 
applications made under this section. 

E. The board shall take final action on permit modifications 
for affected units within nine months after receipt of a 
complete application. 

F. The owner shall not make the change applied for under 
this section until the modification is approved by the board 
under subsection E of this section. 

9 VAG 5-80-610. Fast-track modifications for affected 
units. 

A. The following penmit revisions are, at the option of the 
designated representative submitting the permit revision, 
either fast-track modifications under this section or permit 
modifications for affected units under 9 VAG 5-80-600: 

1. Incorporation of a compliance option under 9 VAG 5-
80-450 that the designated representative did not submit 
for approval and comment during the penmit issuance 
process. 

2. Addition of a nitrogen oxides averaging plan to a 
penmit. 

3. Changes in a repowering plan, nitrogen oxides 
averaging plan, or nitrogen oxides compliance deadline 
extension. 

B. The following requirements apply with respect to 
service, notification, and public participation: 

1. The designated representative shall serve a copy of 
the fast-track modification on the following at least five 
days prior to the public comment period specified in 
subdivisions 2 and 3 of this subsection: 

a. The administrator, 

b. The board, 

c. Affected states, 

d. Persons on a permit mailing list who have 
requested information on the opportunity for public 
comment, and 

e. The chief elected official, chief administrative 
officer, and the planning district commission tor the 
locality particularly affected. 

2. Within five business days of serving copies of the 
fast-track modification under subdivision 1 of this 
subsection, the designated representative shall give 
public notice of the fast-track modification by publication 
in a newspaper of general circulation in the area where 
the source is located or in a state publication designed to 
give general public notice. The notice shall contain the 
information listed in 9 VAG 5-80-670 C 1 a through C 1 
h. The notice shall also state that a copy of the fast­
track modification is available (i) from the designated 
representative and (ii) for public inspection during the 
entire public comment pen·od at the regional office. 
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3. The public shall have a period of 30 days, 
commencing on the date of publication of the notice, to 
comment on the fast-track modification. Comments shall 
be submitted in writing to the board and to the 
designated representative. 

C. The timetable for issuance shall be as follows: 

1. Within 30 days of the close of the public comment 
period, the board shall consider the fast-track 
modification and the comments received and approve, in 
whole or in part or with changes or conditions as 
appropriate, or disapprove the modification. 

2. A fast-track modification shall be effective 
immediately upon approval and issuance, in accordance 
with 9 VAG 5-80-510 B 5. 

9 VAC 5-80-620. Administrative permit amendments for 
affected units. 

A. The following pennit revisions are administrative permit 
amendments for affected units: 

1. Activation of a compliance option conditionally 
approved by the board, provided that all requirements for 
activation under 9 VAG 5-80-450 C and 9 VAG 5-80-460 
are met. 

2. Changes in the designated representative or 
alternative designated representative, provided that a 
new certificate of representation is submitted to the 
administrator in accordance with Subpart B of 40 CFR 
Part 72. 

3. Correction of typographical errors. 

4. Changes in names, addresses, or telephone or 
facsimile numbers. 

5. Changes in the owners or operators, provided that a 
new certificate of representation is submitted within 30 
days to the administrator in accordance with Subpart B 
of 40 CFR Part 72. 

6. Termination of a compliance option in the permit, 
provided that all requirements for tennination under 9 
VAG 5-80-450 0 shall be met and this procedure shall 
not be used to terminate a repowering plan after 
December 31, 1999. 

7. Changes in the date, specified in a new unit's acid 
rain permit, of commencement of operation or the 
deadline for monitor certification, provided that they are 
in accordance with 9 VAG 5-80-420. 

8. The addition of or change in a nitrogen oxides 
alternative emissions limitation demonstration period, 
provided that the requirements of the 40 CFR Part 76 are 
met. 

9. Incorporation of changes that the administrator has 
determined to be similar to those in subdivisions 1 
through 8 ofth1s subsection. 

B. Administrative permit amendments for affected units 
shall follow the procedures set forth at 9 VAG 5-80-560 B. 
The board shall submit the revised portion of the pennit to the 

administrator within 10 working days after the date of final 
action on the request for an administrative amendment. 

9 VAC 5-80-630. Automatic permit amendments for 
affected units. 

The following permit revisions shall be deemed to amend 
automatically, and become a part of the affected unit's acid 
rain permit by operation of law without any further review: 

1. Upon recordation by the administrator under 40 CFR 
Part 73, all allowance allocations to, transfers to, and 
deductions from an affected unit's allowance tracking 
system account. 

2. Incorporation of an offset plan that has been 
approved by the administrator under 40 CFR Part 77. 

9 VAC 5-80-640. Reopening for cause. 

A. A pennit shall be reopened and revised under any of 
the conditions stated in 9 VAG 5-80-490 L. 

B. Proceedings to reopen and reissue a penni! shall follow 
the same procedures as apply to initial permit issuance and 
shall affect only those parts of the pennit for which cause to 
reopen exists. Such reopening shall be made as 
expeditiously as practicable. 

C. Reopenings shall not be initiated before a notice of 
such intent is provided to the source by the board at least 30 
days in advance of the date thatthe penni! is to be reopened, 
except that the board may provide a shorter time period in the 
case of an emergency. 

0. In reopening an acid rain permit, the board shall issue a 
draft penni! changing the provisions, or adding the 
requirements, for which the reopening was necessary. 

E. The following requirements apply with respect to 
reopenings for cause by EPA: 

1. If the administrator finds that cause exists to 
terminate, modify, or revoke and reissue a permit 
pursuant to subsection A of this section, the 
administrator shall notify the board and the permittee of 
such finding in writing. 

2. The board shall, within 90 days after receipt of such 
notification, forward to the administrator a proposed 
determination of termination, modification, or revocation 
and reissuance, as appropriate. The administrator may 
extend this 90-day period for an additional 90 days if he 
finds that a new or revised permit application is 
necessary or that the board must require the pennittee to 
submit additional information. 

3. The administrator shall review the proposed 
determination from the board within 90 days of receipt. 

4. The board shall have 90 days from receipt of an 
objection by the administrator to resolve any objection 
that he makes and to terminate, modify, or revoke and 
reissue the permit in accordance with the objection. 

5. If the board fails to submit a proposed determination 
pursuant to subdivision 2 of this subsection or fails to 
resolve any objection pursuant to subdivision 4 of this 
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subsection, the administrator shall terminate, modify, or 
revoke and reissue the permit after taking the following 
actions: 

a. Providing at least 30 days' notice to the permittee in 
writing of the reasons for any such action. This notice 
may be given during the procedures in subdivisions 1 
through 4 of this subsection. 

b. Providing the permittee an opportunity for comment 
on the administrator's proposed action and an 
opportunity for a hearing. 

9 VAC 5-80-650. Malfunction. 

A. A malfunction constitutes an affirmative defense to an 
action brought for noncompliance with technology-based 
emission limitations if the conditions of subsection B of this 
section are met. 

B. The affirmative defense of malfunction shall be 
demonstrated by the permittee through properly signed, 
contemporaneous operating fogs, or other relevant evidence 
that show the following: 

1. A malfunction occurred and the permittee can identify 
the cause or causes of the malfunction. 

2. The permitted facility was at the time being properly 
operated. 

3. During the period of the malfunction the pennittee 
took all reasonable steps to minimize levels of emissions 
that exceeded the emission standards, or other 
requirements in the permit. 

4. For malfunctions that occurred for one hour or more, 
the permittee submitted to the board by the deadlines 
established in subdivisions 4 a and 4 b of this subsection 
a notice and written statement containing a description of 
the malfunction, any steps taken to mitigate emissions, 
and corrective actions taken. The notice fulfills the 
requirement of 9 VAG 5-80-490 F 2 b to report promptly 
deviations from permit requirements. 

a. A notice of the malfunction by facsimile 
transmission, telephone or telegraph as soon as 
practicable but no later than four daytime business 
hours of the time when the emission limitations were 
exceeded due to the malfunction. 

b. A written statement describing the malfunction no 
later than two weeks following the day the malfunction 
occurred. 

C. In any enforcement proceeding, the permittee seeking 
to establish the occurrence of a malfunction shall have the 
burden of proof. 

D. The provisions of this section are in addition to any 
malfunction, emergency or upset provision contained in any 
applicable requirement. 

9 VAC 5-80-660. Enforcement. 

A. The following general requirements apply: 

1. Pursuant to § 10. 1-1322 of the Code of Virginia, 
failure to comply with any condition of a permit shall be 
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considered a violation of the Virginia Air Pollution Control 
Law. 

2. A permit may be revoked or terminated prior to its 
expiration date if the owner does any of the following: 

a. Knowingly makes materia! misstatements in the 
permit application or any amendments thereto. 

b. Violates, fails, neglects or refuses to comply with (i) 
the terms or conditions of the permit, (ii) any 
applicable requirements, or (iii) the applicable 
provisions of this rule. 

3. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, any 
permit for any of the grounds for revocation or 
termination contained in subdivision 2 of this subsection 
or for any other violations of these regulations. 

B. The following requirements apply with respect to 
penalties: 

1. An owner who violates, faits, neglects or refuses to 
obey any provision of this rule or the Virginia Air 
Pollution Control Law, any applicable requirement, or 
any permit condition shall be subject to the provisions of 
§ 10.1-1316 ofthe Virginia Air Pollution Control Law. 

2. Any owner who knowingly violates, fails, neglects or 
refuses to obey any provision of this rule or the Virginia 
Air Pollution Control Law, any applicable requirement, or 
any permit condition shall be subject to the provisions of 
§ 10.1-1320 of the Virginia Air Pollution Control Law. 

3. Any owner who knowingly makes any false 
statement, representation or certification in any form, in 
any notice or report required by a permit, or who 
knowingly renders inaccurate any required monitoring 
device or method shall be subject to the provisions of 
§ 10.1-1320 of the Virginia Air Pollution Control Law. 

C. The following requirements apply with respect to 
appeals: 

1. The board shall notify the applicant in writing of its 
decision, with its reasons, to suspend, revoke or 
terminate a permit. 

2. Appeal from any decision of the board under 
subdivision 1 of this subsection may be taken pursuant 
to 9 VAG 5-20-90, § 10.1-1318 of the Virginia Air 
Pollution Control Law, and the Administrative Process 
Act. 

3. Appeals of the acid rain portion of an operating permit 
issued by the board that do not challenge or involve 
decisions or actions of the administrator under §§ 407 
and 410 of the federal Clean Air Act and the acid rain 
program regulations shall be conducted according to the 
procedures in the Administrative Process Act. Appeals 
of the acid rain portion of such a permit that challenge or 
involve such decisions or actions of the administrator 
shall follow the procedures under 40 CFR Part 78 and 
§ 307 of the federal Clean Air Act. Such decisions or 
actions include, but are not limited to, allowance 
allocations, determinations concerning alternative 
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monitoring systems, and determinations of whether a 
technology is a qualifying repowering technology. 

4. No administrative appeal or judicial appeal of the acid 
rain portion of an operating permit shall be allowed more 
than 90 days following respectively issuance of the acid 
rain portion that is subject to administrative appeal or 
issuance of the final agency action subject to judicial 
appeal. 

5. The administrator may intervene as a matter of right 
in any state administrative appeal of an acid rain permit 
or denial of an acid rain permit. 

6. No administrative anneal concerning an acid rain 
requirement shall result in a stay of the following 
requirements: 

a. The allowance allocations for any year during 
which the appeal proceeding is pending or is being 
conducted; 

b. Any standard requirement under 9 VAG 5-80-420; 

c. The emissions monitoring and reporting 
requirements applicable to the affected units at an 
affected source under 40 CFR Part 75; 

d. Uncontested provisions of the decision on appeal; 
and 

e. The terms of a certificate of representation 
submitted by a designated representative under 
Subpart B of 40 CFR Part 72. 

7. The board shall serve written notice on the 
administrator of any state administrative or judicial 
appeal concerning an acid rain provision of any 
operating permit or denial of an acid rain portion of any 
operating permit within 30 days of the filing of the appeal. 

8. The board shall serve written notice on the 
administrator of any determination or order in a state 
administrative or judicial proceeding that interprets, 
modifies, voids, or otherwise relates to any portion of an 
acid rain permit. Following any such determination or 
order, the administrator shall have an opportunity to 
review and veto the acid rain permit or revoke the permit 
for cause in accordance with 9 VAG 5-80-690. 

D. The existence of a permit under this rule shall 
constitute a defense to a violation of any applicable 
requirement if the permit contains a condition providing the 
permit shield as specified in 9 VAG 5-80-500 and if the 
requirements of 9 VAG 5-80-500 have been met. The 
existence of a permit shield condition shall not relieve any 
owner of the responsibility to comply with any applicable 
regulations, laws, ordinances and orders of other 
governmental entities having jurisdiction. Otherwise, the 
existence of a permit under this rule shall not constitute a 
defense of a violation of the Virginia Air Pollution Control Law 
or these regulations and shall not relieve any owner of the 
responsibility to comply with any applicable regulations. laws. 
ordinances and orders of the governmental entities having 
jurisdiction. 

E. The following requirements apply with respect to 
inspections and right of entry; 

1. The director, as authorized under § 10. 1-1307.3 of 
the Virginia Air Pollution Control Law and 9 VAG 5-20-
150, has the authority to require that air pollution records 
and reports be made available upon request and to 
require owners to develop, maintain, and make available 
such other records and information as are deemed 
necessary for the proper enforcement of the permits 
issued under this rule. 

2. The director, as authorized under§ 10.1-1307.3 of 
the Virginia Air Pollution Control Law, has the authority, 
upon presenting appropriate credentials to the owner, to 
do the following; 

a. Enter without delay and at reasonable times any 
business establishment, construction site, or other 
area, workplace, or environment in the 
Commonwealth: and 

b. Inspect and investigate during regular working 
hours and at other reasonable times, and within 
reasonable limits and in a reasonable manner, without 
prior notice, unless such notice is authorized by the 
board or its representative, any such business 
establishment or place of employment and all pertinent 
conditions, structures, machines, apparatus, devices, 
equipment, and materials therein, and question 
privately any such employer, officer, owner, operator, 
agent, or employee. If such entry or inspection is 
refused, prohibited, or otherwise interfered with, the 
board shall have the power to seek from a court 
having equity jurisdiction an order compelling such 
entry or inspection. 

F. The board may enforce permits issued under this rule 
through the use of other enforcement mechanisms such as 
consent orders and special orders. The procedures for using 
these mechanisms are contained in 9 VAG 5-20-20 and 9 
VAG 5-20-30 and in §§ 10.1-1307 D, 10.1-1309, and 10.1-
1309. 1 of the Virginia Air Pollution Control Law. 

9 VAC 5-80-670. Public participation. 

A. Except for modifications qualifying for minor permit 
modification procedures and administrative permit 
amendments, draft permits for initial permit issuance, 
significant modifications, and renewals shall be subject to a 
public comment period of at least 30 days. The board shalf 
notify the public using the procedures in subsection B of this 
section. 

B. The board shall notify the public of the draft permit or 
draft permit modification (I) by advertisement in a local 
newspaper of general circulation in the locality particularly 
affected and in a newspaper of general circulation in the 
affected air quality control region and (ii) through a notice to 
persons on a permit mailing list who have requested such 
information of the opportunity for public comment on the 
information available for public inspection under the 
provisions of subsection C of this section. For sources 
subject to this rule. the notice shall be mailed to the chief 
elected official and chief administrative officer and the 
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planning district commission for the locality particularly 
affected. 

C. The following requirements apply with respect to 
content of the public notice and availability of information: 

1. The notice shalf include but not be limited to the 
following: 

a. The source name, address and description of 
specific location. 

b. The name and address of the permittee. 

c. The name and address of the regional office 
processing the permit. 

d. The activity or activities for which the permit action 
is sought. 

e. The emissions change that would result from the 
permit issuance or modification. 

f. A statement of estimated local impact of the activity 
for which the permit is sought, including information 
regarding specific pollutants and the total quantity of 
each emilted pollutant and the type and quantity of 
fuels used. 

g. The name, address, and telephone number of a 
department contact from wham· interested persons 
may obtain additional information, including copies of 
the draft permit or draft permit modification, the 
application, air quality impact information if an ambient 
air dispersion analysis was performed and all relevant 
supporting materials, including the compliance plan. 

h. A brief description of the comment procedures 
required by this section. 

i. A brief description of the procedures to be used to 
request a hearing or the time and place of the public 
hearing if the board determines to hold a hearing 
under subdivision E 3 of this section. 

2. Information on the permit application (exclusive of 
confidential information under 9 VAG 5-20-150), as well 
as the draft permit or draft permit modification, shalf be 
available for public inspection during the entire public 
comment period at the regional office. 

D. The board shall provide such notice and opportunity for 
participation by affected states as is provided for by 9 VAG 5-
80-690. 

E. The following requirements apply with respect to 
opportunity for public hearing: 

1. The board shalf provide an opportunity for a public 
hearing as described in subdivisions 2 through 6 of this 
subsection. 

2. Following the initial publication of notice of a public 
comment period, the board shall receive written requests 
for a public hearing to consider the draft permit or draft 
permit modification. The request shall be submitted 
within 30 days of the appearance of the notice in the 
newspaper. Request for a public hearing shall contain 
the following information: 

Volume 12, Issue 16 

2109 

Proposed Regulations 

a. The name, mailing address and telephone number 
of the requester. 

b. The names and addresses of all persons for whom 
the requester is acting as a representative. 

c. The reason why a hearing is requested, including 
the air quality concern that forms the basis for the 
request. 

d. A brief, informal statement setting forth the factual 
nature and the extent of the interest of the requester or 
of the persons for whom the requester is acting as 
representative, including information on how the 
operation of the facility under consideration affects the 
requester. 

3. The board shall review all requests for public hearing 
filed as required under subsection E 2 of this section 
and, within 30 calendar days following the expiration of 
the public comment period, shall grant a public hearing if 
it finds both of the following: 

a. There is significant public interest in the air quality 
issues raised by the permit application in question. 

b. There are substantial, disputed air quality issues 
relevant to the permit application in question. 

4. The board shall notify by mail the applicant and each 
requester, at his last known address, of the decision to 
convene or deny a public hearing. The notice shall 
contain the basis for the decision to grant or deny a 
public hearing. If the public hearing is granted, the 
notice shalf contain a description of procedures for the 
public hearing. 

5. If the board decides to hold a public hearing, the 
hearing shall be scheduled at least 30 and no later than 
60 days after mailing the notification required in 
subdivision 4 of this subsection. 

6. The procedures for notification to the public and 
availability of information used for the public comment 
period as provided in subsection C of this section shalf 
also be followed for the public hearing. The hearing 
shall be held in the affected air quality control region. 

7. As an alternative to the requirements of subdivisions 
1 through 6 of this subsection, the board may hold a 
public hearing if an applicant requests that a public 
hearing be held or if, prior to the public comment period, 
the board determines that the conditions in subdivisions 
3 a and b of this subsection pertain to the permit 
application in question. 

8. The board may hold a public hearing for more than 
one draft permit or draft permit modification if the location 
for the public hearing is appropriate for the sources 
under consideration and if the public hearing time 
expected for each draft permit or draft permit 
modification will provide sufficient time for public 
concerns to be heard. 

9. Written comments shall be accepted by the board for 
at/east 15 days after the hearing. 
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F. The board shalf keep (i) a record of the commenters 
and (ii) a record of the issues raised during the public 
participation process so that the administrator may fulfill his 
obligation under § 505(b)(2) of the federal Clean Air Act to 
detennine whether a citizen petition may be granted. Such 
records shalf be made available to the public upon request. 

9 VAC 5-80-680. Operational flexibility. 

A. The board shalf allow, under conditions specified in this 
section, operational flexibility changes at a source that do not 
require a revision to be made to the penni! in order for the 
changes to occur. Such changes shalf be classified as 
follows: (i) those that contravene an express pennit term, or 
(ii) those that are not addres ;d or prohibited by the permit. 
The conditions under which the board shalf allow these 
changes to be made are specified in subsections B and C of 
this section, respectively. 

B. The following requirements apply with respect to 
changes that contravene an express permit tenn: 

1. The following general requirements apply: 

a. The board shalf allow a change at an affected 
source that changes a permit condition with the 
exception of the fol/ow1ng: 

(1) A modification under 9 VAG 5-80-10, 9 VAG 5-
80-20, or 9 VAG 5-80-30. 

(2) A modification under the provisions of or 
regulations promulgated pursuant to § 112 of the 
federal Clean Air Act. 

(3) A change that would exceed the emissions 
allowable under the permit. 

(4) A change that would violate applicable 
requirements. 

(5) A change that would contravene federally or 
state enforceable pennit terms or conditions or both 
that are monitoring (including test methods), 
recordkeeping, reporting, compliance schedule 
dates or compliance certification requirements. 

b. The owner shalf provide written notification to the 
administrator and the board at least seven days in 
advance of the proposed change. The written 
notification shalf 1nclude a bn.ef descnption of the 
change within the pennitted facility, the date on which 
the change will occur, any change in emissions, and 
any permit term or condition that is no longer 
applicable as a result of the change. 

c. The owner, board and the administrator shalf attach 
the notice described in subdivision 1 b of this 
subsection to their copy of the relevant permit. 

d. The pennit shield under 9 VAG 5-80-500 shall not 
extend to any change made pursuant to subdivision 1 
of this-subsection. 

2. The following requirements apply with respect to 
emission trades within permitted facilities provided for in 
these regulations: 

a. With the exception of the changes listed in 
subdivision 1 a of this subsection, the board shalf 
allow permitted sources to trade increases and 
decreases in emissions within the permitted fac11ity (I) 
where these regulations provide for such emissions 
trades without requiting a permit revision and (il) 
where the penni! does not already provide for such 
emissions trading. 

b. The owner shalf provide written notification to the 
administrator and the board at least seven days in 
advance of the proposed change. The written 
notification shall include such infonnation as may be 
required by the provision in these regulations 
authon'zing the emissions trade, including at a 
minimum the name and location of the facility, when 
the proposed change will occur, a description of the 
proposed change, any change in emissions, the permit 
requirements with which the source will comply using 
the emissions trading provisions of these regulations, 
and the pollutants emitted subject to the emissions 
trade. The notice shall also refer to the provisions with 
which the source will comply in these regulations and 
which provide for the emissions trade. 

c. The permit shield described in 9 VAG 5-80-500 
shall not extend to any change made under this 
subdivision. Compliance with the penni! requirements 
that the source will meet using the emissions trade 
shall be detennined according to requirements of 
these regulations. 

3. The following requirements apply with respect to 
emission trades within affected sources to comply with 
an emissions cap in the permit: 

a. If a permit applicant requests it, the board shall 
issue permits that contain terms and conditions, 
including all tenns required under 9 VAG 5-80-490 to 
determine compliance, allowing for the trading of 
emissions increases and decreases within the 
permitted facility solely for the purpose of complying 
with a federally-enforceable emissions cap that is 
established in the permit independent of otherwise 
applicable federal requirements. The permit applicant 
shall include in the application proposed replicable 
procedures and permit terms that ensure that the 
emissions trades are quantifiable and enforceable. 
The board shall not include in the emissions trading 
provisions any emissions units for which emissions are 
not quantifiable or for which there are no replicable 
procedures to enforce the emissions trades. The 
permit shall also require compliance with all applicable 
requirements. 

b. The board shall not allow a change to be made 
under subdivision 3 of this subsection if it is a change 
listed in subdivision 1 of this subsection. 

c. The owner shall provide written notification to the 
administrator and the board at least seven days in 
advance of the proposed change. The written 
notification shall state when the change will occur and 
shall describe the changes in emissions that will result 
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and how these increases and decreases in emissions 
will comply with the terms and conditions of the permit. 

d. The permit shield under 9 VAG 5-80-500 shall 
extend to terms and conditions that allow such 
increases and decreases in emissions. 

C. The following requirements apply with respect to 
changes that are not addressed or prohibited by the permit: 

1. The board shall allow the owner to make changes 
that are not addressed or prohibited by the permit unless 
the changes are subject to the following requirements: 

a. Modifications under 9 VAG 5-80-10, 9 VAG 5-80-
20, or 9 VAG 5-80-30. 

b. Modifications under§ 112 of the federal Clean Air 
Act or the regulations promulgated under§ 112. 

2. Each change shall meet all applicable requirements 
and shall not violate any existing permit term or condition 
which is based on applicable federal requirements. 

3. Sources shall provide contemporaneous written 
notice to the board and the administrator of each 
change, except for changes to emissions units deemed 
insignificant and listed in 9 VAG 5-80-720 A. Such 
written notice shall describe each change, including the 
date, any change in emissions, pollutants emitted, and 
any applicable federal requirement that would apply as a 
result of the change. 

4. The change shall not qualify for the permit shield 
under 9 VAG 5-80-500. 

5. The permittee shall keep a record describing changes 
made at the source that result in emissions of a 
regulated air pollutant subject to an applicable federal 
requirement but not otherwise regulated under the 
permit, and the emissions resulting from those changes. 

9 VAG 5-80-690. Permit review by EPA and affected 
states. 

A. The following requirements apply with respect to 
transmission of information to the administrator: 

1. The board shall provide to the administrator a copy of 
each permit application (including any application for 
permit modification), each proposed permit, and each 
final permit issued under this rule. 

2. The board shall keep tor five years such records and 
submit to the administrator such information as the 
administrator may reasonably require to ascertain 
whether the Virginia program complies with the 
requirements of the federal Clean Air Act or of 40 CFR 
Part 70. 

B. The following requirements apply with respect to review 
by affected states: 

1. The board shall give notice of each draft permit to any 
affected state on or before the time that the board 
provides th1s not1ce to the public under 9 VAG 5-80-670, 
except to the extent that 9 VAG 5-80-570 or 9 VAG 5-80-
580 requires the timing of the notice to be different. 
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2. The board, as part of the submittal of the proposed 
permit to the administrator (or as soon as possible after 
the submittal for minor permit modification procedures 
allowed under 9 VAG 5-80-570 or 9 VAG 5-80-580), shall 
notify the administrator and any affected state in writing 
of any refusal by the board to accept recommendations 
for the proposed permit that the affected state submitted 
during the public or affected state review period. The 
notice shall include the reasons why the board will not 
accept a recommendation. The board shall not be 
obligated to accept recommendations that are not based 
on applicable federal requirements or the requirements 
of this rule. 

C. The following requirements apply with respect to 
objections by EPA: 

1. No permit for which an application must be 
transmitted to the administrator under subsection A of 
this section shall be issued if the administrator objects to 
its issuance in writing within 45 days of receipt of the 
proposed permit and all necessary supporting 
information. 

2. Any objection by the administrator under subdivision 
1 of this subsection shall include a statement of the 
reasons for the objection and a description of the terms 
and conditions that the permit must include to respond to 
the objection. The administrator shall provide the permit 
applicant a copy of the objection. 

3. Failure of the board to do any of the following also 
shall constitute grounds for an objection: 

a. Comply with subsection A or B of this section or 
both. 

b. Submit any information necessary to review 
adequately the proposed permit. 

c. Process the permit under the public comment 
procedures in 9 VAG 5-80-670 except for minor permit 
modifications. 

4. If, within 90 days after the date of an objection under 
subdivision 1 of this subsection, the board fails to revise 
and submit a proposed permit in response to the 
objection, the administrator shall issue or deny the permit 
in accordance with the requirements of 40 CFR Part 71. 

D. The following requirements apply with respect to public 
petitions to the administrator: 

1. If the administrator does not object in writing under 
subsection C of this section, any person may petition the 
administrator within 60 days after the expiration of the 
45-day review period for the administrator to make such 
objection. 

2. Any such petition shall be based only on objections to 
the permit that were raised with reasonable specificity 
during the public comment period provided for in 9 VAG 
5-80-670, unless the petitioner demonstrates that it was 
impracticable to raise such objections within such period, 
or unless the grounds for such objection arose after such 
period. 
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3. If the administrator objects to the permit as a result of 
a petition filed under subdivision 1 of this subsection, the 
board shalf not issue the permit until the objection has 
been resolved, except that a petition for review does not 
stay the effectiveness of a permit or its requirements if 
the pennit was issued after the end of the 45-day review 
pen'od and prior to an objection by the administrator. 

4. If the board has issued a permit prior to receipt of an 
objection by the administrator under subdivision 1 of this 
subsection, the administrator shalf modify, tennJnate, or 
revoke such penni!, and shalf do so consistent with the 
procedures in 9 VAG 5-80-640 E 4 orE 5 a and b except 
in unusual circumstances. and the board may thereafter 
issue only a revised penni/ that satisfies the 
administrator's objection. In any case, the source shalf 
not be in violation of the requirement to have submitted a 
timely and complete application. 

E. No pennit (including a permit renewal or modification) 
shalf be issued by the board until affected statee and the 
administrator have had an opportunity to review the proposed 
permit as required under this section. 

9 VAC 5-80-700. Voluntary inclusions of additional state­
only requirements as applicable state requirements in 
the permit. 

A. Upon the request of an applicant, any requirement of 
these regulations not included in the definition of applicable 
requirement may be included as an applicable state 
requirement in a permit issued under this rule. 

B. If the applicant chooses to make a request under 
subsection A of this section, the provisions of this rule 
pertaining to applicable state requirements shalf apply. 

C. The request under subsection A of th18 section shalf be 
made by including the citation and description of any 
applicable requirement not defined as such in this rule in the 
penni/ application submitted to the board under 9 VAG 5-80-
440 E. 

NOTICE: The forms used in administering 9 VAG 5-80-360 
et seq., Article 3, Acid Rain Operating Permits (Rule 8-7) are 
not being published due to the large number; however, the 
name of each form is listed below. The forms are available 
for public inspection at the State Air Pollution Control Board, 
629 East Main Street, Richmond, Virginia, or at the office of 
the Registrar of Regulations, General Assembly Building, 2nd 
Floor, Richmond, Virginia. 

Forms 

Air Operating Permit Application, DEQ Form 805 (2/15/96) 

EPA Acid Rain Program -- New Unit Exemption Form (40 
CFR 72.7) with instructions, EPA Form 7610-19 (rev. 12-94) 

EPA Acid Rain Program -- Retired Unit Exemption Form (40 
CFR 72.8) with instructions, EPA Form 7610-20 (rev. 12-94) 

EPA Acid Rain Program -- Certificate of Representation (40 
CFR 72.24) with instructions. EPA Form 7610-1 (rev. 12-94) 

EPA Acid Rain Program -- Phase II Permit Application (40 
CFR 72.30-72.31) with instructions, EPA Form 7610-16 (rev. 
12-94) 

EPA Acid Rain Program -- Repowering Extension Plan (40 
CFR 72.44) with instructions, EPA Form 7610-17 (rev. 12-94) 

Documents Incorporated by Reference 

D 1265-92, Standard Practice for Sampling Liquefied 
Petroleum (LP) Gases (Manual Method), American Society 
for Testing and Materials, 1992. 

D 1072-90, Standard Test Method for Total Sulfur in Fuel 
Gases, American Society for Testing and Materials, 1990, 
reapproved 1994. 

D 975-94, Standard Specification for Diesel Fuel Oils, 
American Society forT esting and Materials, 1994. 

D 396-92, Standard Specification for Fuel Oils, American 
Society for Testing and Materials, 1992. 

D 388-95, Standard Classification of Coals by Rank, 
American Society forT esting and Materials, 199.5. 

D 129-91, Standard Test Method for Sulfur in Petroleum 
Products (General Bomb Method), American Society for 
Testing and Materials, 1991. 

D 4294-90, Standard Test Method for Sulfur in Petroleum 
Products by Energy-Dispersive X-ray Fluorescence 
Spectroscopy, American Society for Testing and Materials, 
1990. 

D 4057-88, Standard Practice for Manual Sampling of 
Petroleum and Petroleum Products, American Society for 
Testing and Materials, 1988. 

D 2622-94, Standard Test Method for Sulfur in Petroleum 
Products by X-ray Spectrometry, American Society for 
Testing and Materials, 1994. 

VAR. Doc. No. R96-297; Filed April9, 1996, 3:01p.m. 

VIRGINIA HEALTH SERVICES COST REVIEW 
COUNCIL 

Title of Regulation: 12 VAG 25-20-10 et seq. Rules and 
Regulations of the Virginia Health Services Cost Review 
Council (amending 12 VAG 25-20-10, 12 VAG 25-20-130, 
12 VAG 25-20-160, 12 VAG 25-20-170, 12 VAG 25-20-180, 
12 VAG 25-20-190, 12 VAG 25-20-230, 12 VAG 25-20-240, 
12 VAG 25-20-250, 12 VAG 25-20-270, 12 VAG 25-20-280, 
12 VAG 25-20-290, 12 VAG 25-20-350, and 12 VAG 25-20-
390; repealing 12 VAG 25-20-140, 12 VAG 25-20-150, 12 
VAG 25-20-200, 12 VAG 25-20-210, 12 VAG 25-20-220, 12 
VAG 25-20-300, 12 VAG 25-20-310, 12 VAG 25-20-320, 12 
VAG 25-20-330, 12 VAG 25-20-340, 12 VAG 25-20-360, and 
12 VAC 25-20-370). 

Statutory Authority: §§ 9-158 and 9-160 of the Code of 
Virginia. 
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Public Hearing Date: May 21, 1996- 10:30 a.m. 
Public comments may be submitted until June 28, 1996. 

(See Calendar of Events section 
for additional information) 

Basis: The Virginia Health Services Cost Review Council has 
the authority to promulgate these regulations pursuant to §§ 
9-158 and 9-160 of the Code of Virginia. The proposed 
regulation is mandated by state law and legislative 
requirements of the 1995 Session of the General Assembly, 
1995 Acts of Assembly, Chapter 765. 

Purpose: The Virginia Health Services Cost Review Council 
is the only agency that collects, analyzes and disseminates 
hospital and nursing home financial and statistical information 
to promote cost containment within the health care industry. 
The council is supported entirely from Special Dedicated 
Revenues (fees assessed health care institutions at the time 
budget and historical filings are submitted.) The proposed 
regulation is necessary because House Bill 2294, passed by 
the 1995 Session of the General Assembly, eliminated the 
requirement for nursing homes to file a budget and a 
Commercial Diversification Survey with the council. Also, the 
Interagency Task Force to Eliminate Duplicative and 
Unnecessary Reporting, formed in compliance with Chapter 
765, 1995 Acts, further determined hospital budget and 
quarterly filings to be unnecessary. Consequently, the rules 
and regulations must reflect the change in filing requirements 
as well as a method for assessing fees that is not related to a 
budget filing. Without a provision for fee collection, a serious 
shortfall of revenues will occur. 

Substance: This regulation eliminates the requirement for 
nursing homes and hospitals to submit budget filings, for 
nursing homes to submit Commercial Diversification Surveys 
and for hospitals to submit quarterly filings with the council. 
The regulation also provides a method for assessing fees 
that is not related to a budget filing. These changes are 
permissible and, in the case of nursing homes, required 
within the current status of the law. 

Issues: If these regulations are adopted, hospitals and 
nursing homes will be relieved of burdensome, unnecessary 
and, in the case of nursing homes, statutorily prohibited 
reporting requirements. There are no disadvantages for 
hospitals, nursing homes or the general public. The state will 
not suffer a shortfall of revenues which would impede its 
ability to carry out the Virginia Health Services Cost Review 
Council's mandated functions under the Code of Virginia. 

Department of Planning and Budget's Economic Impact 
Analysis: 

The Department of Planning and Budget (DPB) has analyzed 
the economic impact of this proposed regulation in 
accordance with § 9-6.14:7.1 G of the Administrative Process 
Act and Executive Order Number 13 (94). Section 9-6.14:7.1 
G requires that such economic impact analyses include, but 
need not be limited to, the projected number of businesses or 
other entities to whom the regulation would apply; the identity 
of any localities and types of businesses or other entities 
particularly affected, the projected number of persons and 
employment positions to be affected. the projected costs to 
affected businesses or entities to implement or comply with 
the regulation, and the impact on the use and value of private 
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property. The analysis presented below represents DPB's 
best estimate of these economic impacts. 

Summary of the proposed regulation 

The proposed regulation does three things: 

1) makes some administrative changes in the way fees 
are collected, 

2) implements the requirement in HB2294 (1995) that 
nursing facilities not be required to make budget filings, 
and 

3) implements the recommendations of the Interagency 
Task Force to Eliminate Duplicative and Unnecessary 
Reporting that hospitals no longer be required to submit 
budgets and quarterly filings to the Council. 

Estimated Economic Impact 

The Virginia Health Services Cost Review Council 
{hereinafter, the Council) collects, analyzes and disseminates 
information about hospitals and nursing homes in order to 
promote cost containment within the health care industry. 
The Council is self-supporting through fees paid by health 
care facilities. Before this time, fees were assessed 
alongside facility budget filings. Budget filings have been 
eliminated for nursing facilities by HB2294 (1995) and for 
hospitals by this regulation on the recommendation of the 
Interagency Task Force to Eliminate Duplicative and 
Unnecessary Reporting (hereinafter, Task Force). Since fee 
collections were tied to budget submission in tt.e Council 
regulations, the regulations must be changed to arrange for 
the collection of fees in the absence of budget submissions. 
The change in the way fees are collected is a purely 
administrative adjustment that has no associated economic 
costs. 

The reduced reporting requirements for nursing homes is 
specifically required by HB2294 (1995). Since striking 
nursing homes from the coverage of these rules is a direct 
legislative mandate, the economic consequences do not 
arise from regulatory action and, hence, are not included in 
this analysis. 

This analysis will focus on the elimination of hospital budget 
and quarterly filings on the recommendation of the Task 
Force. There will be some direct savings associated with this 
change. The Virginia Hospitals and Health Care Association 
calculated the cost of the budget and quarterly filings.' 
These estimates are given in the Table 1. 

These regulations impose another kind of cost on hospitals 
as well. Since hospitals are required to provide the buyers of 
their services with detailed proprietary information, it places 
them at a strategic disadvantage in negotiating a contract 
with insurers. This may result in the transfer of some profits 
from the owners of hospitals to the owners of insurance 
companies. 

While a transfer of profits from one firm to another does not 
itself change total economic value in the short run, it does 

1 This information was provided by David Moore of the Virginia Hospital and 
Health Care Association. 1/96 
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raise the philosophical issue of the fairness of using the 
power of the government to effect this transfer. In the longer 
run, this shift in profits could reduce somewhat the amount of 
investment made in the health care industry. The magnitude 
of this unintended consequence of cost information rules is 
not known at this time. 

In attempting to measure the economic impact of eliminating 
these reporting requirements, we need first to evaluate the 
intended function of providing the information. The easier it 
is to observe the quality and quantity of goods in a market, 
the easier it is to negotiate a transaction between a buyer and 
a seller. The more difficult it is to observe the actual output of 
a seller, the more effort the potential buyers and sellers must 
put into negotiating a contract because the contract will 
regulate levels of effort of the seller rather than actual output 
of goods or services 2 In the case of hospitals, the output 
that buyers care about is healing patients whose state of 
health on admission is not directly observable, at least not by 
the buyers of the service. Thus, the actual output of hospitals 
is not something one can buy directly. 

Table 1: Virginia Hospital & Healthcare Association 
Cost Estimates for Completing VHSCRC Forms' 

Hospital Annual Budget Filing: 

66 data elements, requires 
approximately 5.5 hours@ $19.27 

times 116 hospitals 

Hospital Quarterly Filing: 

66 data elements, requires 
approximately 4.25 hours @ 
$20.08 

times four submissions per year 

times 116 hospitals 

Hospital Annual Historical Filing: 

380 data elements, requires 
approximately 30 hours @ $20.70 

253 data elements being 
eliminated, approx. 20 hours @ 
$20.70 

the difference of these times 116 
hospitals 

Total Annual Cost to 116 Virginia 
Hospitals 

$106. 

$12,296. 

$85. 

$340. 

$39,440. 

$621. 

$414. 

$24,012. 

$75,748. 

An analogy may be instructive. When you go to buy a tube of 
toothpaste, you don't need to inquire about the costs of 
producing the product. You know what you are getting and 
the value you receive is either worth the cost to you or it is 

' Th1s difficulty IS often called the principle-agent problem 

0 These figures assume 116 hospitals. The Councilmdicated that they receive 
filings from 136 hospitals Assummg that the oer hospital costs are close to 
those given in the table. then the total costs for 136 hospitals would be $88.944. 

not. The presence of competition in the industry reassures 
us that the price of the toothpaste will not be too far from the 
cost of production and marketing plus some normal rate of 
return (profit) for the manufacturer. On the other hand, when 
you take your car into the shop because it is making a 
mysterious engine noise, the mechanic charges by the hour 
plus parts because the condition of the car is not known, 
hence it is not known in advance what level of service will be 
necessary to achieve the desired outcome, a working engine. 
Notice that this contract does give the mechanic some 
incentive to increase costs. Fortunately, the market for these 
services is quite competitive so the costs of this imperfect 
contract are kept within reasonable bounds. 

As a consequence of the difficulty of observing the actual 
output of a hospital, insurers and hospitals must bargain over 
the level of effort exerted by the hospital and payments are in 
terms of effort rather than output. So an insurance company 
will pay for a day of treatment (per diem) rather than an 
amount of healing. For this reason, the negotiation of 
contract terms between hospitals and insurers can be quite 
costly and the resulting contract can give hospitals incentives 
that are inconsistent with providing the maximum amount of 
healing at the lowest cost. 

The difficulty of contracting for performance in the health care 
arena has been thought to be largely responsible for much of 
the recent inflation in the costs of medical care. In response, 
many jurisdictions have either directly regulated hospital 
prices or have, as in the case of Virginia, forced hospitals to 
reveal information that allowed purchasers of information 
independently to evaluate the costs hospitals face in 
providing services. Armed with this information, insurers 
could make comparisons of performance across hospitals 
and use that information to more readily negotiate contracts 
that did not contribute to medical care cost inflation. The 
information provided also has a value to the hospitals 
because they are in a better position to judge how their 
performance compares to other providers. This can be of 
value in improving performance. 

One way to eliminate the information problems in the health 
care market without requiring the disclosure of proprietary 
information would be to develop standardized units of service 
that sellers could offer in the market. The object would be to 
create a standardized commodity in the market for health 
care services. If that can be done, then negotiations between 
buyers and sellers can be carried out in terms of the actual 
output. Efforts are now under way at the Council and 
elsewhere to define marketable units of health care services. 

The standardized commodity mentioned earlier is called the 
severity-adjusted Diagnosis Related Group (DRG). For a 
given diagnosis, we wish to know what bundle of services, 
eqwpment and medications are necessary to achieve the 
desired result, a healthy patient. This is a commodity that 
can be purchased from the sellers (hospitals) by the buyers 
(insurance companies). Its price and quality can be 
compared in conceptually the same way as different brands 
of toothpaste. The definition and use of this health care 
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commodity could reduce the need for the mandatory 
reporting of proprietary information.4 

This change could be harmful to some of the firms that used 
the information because they will lose access to some useful 
proprietary information. However, this loss is offset by the 
gain to other firms. There should be a substantial aggregate 
net gain in economic efficiency. 

If the DRG system could be implemented effectively at a 
reasonable cost, then we would expect a gain in economic 
efficiency from eliminating the mandatory filings and 
replacing them with DRGs. The problem, of course, is that it 
is very difficult to put a system of DRGs in place because it is 
hard to standardize this commodity that comes in such 
infinite variety; and the greater the variety of DRGs, the more 
expensive the system will be to administer. In addition, 
payments based on DRGs give providers incentive to 
minimize the costs associated with a DRG. Since the actual 
condition of the patient is not observable at discharge, this 
means that there is incentive to cut treatment costs in a way 
that could have an effect the health of the patient at 
discharge. 

Thus, we are left with the original problem of controlling 
health care costs without compromising patient care. 
Previously, this was accomplished by providing information 
about provider rates of return based on mandatory reporting 
of financial information. The Council has chosen to replace 
the rate of return analysis with a system of efficiency scoring 
based on a number of factors: 

• Charges for certain admissions 
• Productivity and utilization 
• Financial performance 
• Support from the community and from Medicaid 

Since these factors are more closely related to the cost 
structure of the provider than the earlier rate-of-return 
evaluation, it should provide a better basis for negotiating 
agreements between providers and insurers that do not 
contribute as much to increased health care costs. 
Differences in efficiency scores will be useful information to 
insurers in determining how much to pay for various services 
and will be useful to providers in assessing the relative 
efficiency of t_heir own operations. 

Since this scoring system is based on annual historical 
filings, the budget and quarterly filings are not necessary for 
this purpose. That said, it is not clear whether the elimination 
of the budget and quarterly information will have a net 
economic benefit or not. The total costs to Virginia hospitals 
of this filing is between $12,000 and $15,000 per year. For 
quarterly filings the cost is between $39,000 and $45,000. 
This information is used by both insurers and by other 
hospitals. By the same token, the information is not specific 
enough to be of great advantage to competitors in learning 
about the specific operations of reporting hospitals. It is 
supplemental information that allows insurers to compare the 
expected and actual performance across hospitals. 

To coni1nue w1th the auto repa1r analogy, 1t is as 1f we could claSSify the 
var1ous no1ses 1n the car according to wnat the underlymg problem IS and what IS 
required to repair that problem. In that case, consumers would demand that 
auto mechan1cs prices for a repa1r procedure rather than charge by the hour. 
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One possible approach to these budget and quarterly filings 
dilemma would be to charge users for their use of the 
information and use the proceeds to compensate (at least 
partially) hospitals for their costs of providing it. If the price 
users are willing to pay for the information does not equal or 
exceed the cost of providing it, then a stronger argument can 
be made that the information is not worth collecting in the first 
place. As things stand, there is no way of making a 
meaningful estimate of the economic value of the information. 
It could be greater or smaller than the cost of providing it. 
The Council's efficiency scoring approach has probably 
reduced somewhat the value of the budget and quarterly 
information from what it was when only rate-of-return 
information was provided. 

Businesses and entities affected 

Hospitals and health insurance providers are the businesses 
primarily affected by this regulation. The savings will accrue 
principally to hospitals and, in competitive markets, to their 
customers. If health costs do rise as a result of the 
elimination of budget and quarterly filings, then all individuals, 
businesses and municipalities would be affected to some 
degree. 

Localities particularly affected 

No localities in Virginia will be particularly affected by this 
regulation. 

Projected impact on employment 

This proposal will not have any significant affect on 
employment in Virginia. 

Effects on the use and value of private property 

This regulation is not expected to have any significant effect 
on the value of real property in Virginia. 

Summary 

For the reasons described above, we cannot state with any 
assurance whether the elimination of the budget and 
quarterly filings from hospitals will have a positive or a 
negative economic impact in Virgi_nia. Such a conclusion 
would require that we know what change in health care prices 
in the coming years is due to the reduction in access to this 
information and, further, what part of that change was a shift 
in profits between firms and what part was an actual increase 
in costs. Reliable measurement of these things is not 
possible at this time. 

Agency Response to Department of Planning and Budget's 
Economic Impact Analysis: 

The agency concurs with the Department of Planning and 
Budget's summary statement. It is difficult to determine if the 
elimination of hospital budget and quarterly filings will have a 
positive or negative economic impact in Virginia. However, in 
light of the fact that quarterly filings are currently little used by 
buyers and sellers in the market for health care services, any 
impact from their elimination should be minimal. The only 
remaining question is related to the elimination of hospital 
budget filings. Any repercussions can be monitored and a re­
evaluation can take place within one year after the proposed 
regulation takes effect. 
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Summary: 

This proposed regulation incorporates changes to an 
existing regulation. This regulation eliminates the 
requirement for nursing homes and hospitals to submit 
budget filings, for nursing homes to submit Commercial 
Diversification Surveys and for hospitals to submit 
quarterly filings with the council. The regulation also 
provides a method for assessing fees that is not related 
to a budget filing. 

12 VAG 25-20-10. Definitions. 

The following. words and terms, when used in this chapter, 
shall have the following meanings: 

"Adjusted patient days" means inpatient days divided by 
the percentage of inpatient revenues to total patient 
revenues. 

'jll,gf.JFe§ate eest" R=Jeans the total financial F0£1Uiroments of 
an instit!:Jt,;en wA,;cR sRal.' So OEf!;Jal te tRe S{;}ffi of: 

1. The instit~o~tion's current eperatin§ costs, includin§ 
mq3onses for OtZJorating and maintenance of at313roved 
services and facilities, direct and indirect expenses for 
~care services, workin§ capital needs and taxes, if 
aRYi 

2. Financial requirements for allowaBle capital purposes, 
including 13rice level depreciation for depreciaBle ascots 
amJ assw11ulatien ef funds for approved capital projects; 

d. For investor owneEl institutions, after taJE return on 
e~uity at the persenta§e e~ual to two times the avera§e 
of the rates of interest on GIZJOCial issues of f3uBiic deBt 
ebli§atiens issued to the federal elespital Insurance 
Tr1:1st Fb1n9 for the months in a provider's reporting 
period, tJut net less, alter tmms, than the rate er wei§hted 
average of rates of interest borne by the individual 
institi:Jtion's o1:1tstanding caf3ital inde9tedness. The Base 
te whish the rate ef return determined shall be applied is 
the total net assets, adjusteEI tJy para§raph 2 ef this 
section, witho1:1t deEluction of ot:Jtstanding ca13ital 
inElebteElness of the indiviElual instit1:1tion for assets 
require8 iR providing institutional health care services; 

4. For investor owned institutions or§anized as 
J3rOJ3Fietorshif3G, J3arinerships, or ~ corporations an 
iR'lputefi inseffie tm<, fer fiscal years enfiin§ duly 1, 19g9, 
or later, at a combiReGI federal and state income tax rate 
eq1:1al to tho maxiFRUFfl tax rates for federal and state 
inceffie taxes The ceR'ltlineo rate fer 19gg is equal te 
d4% for individuals am! 40°1

J for corporations. Su~ 
com13utation shall eo exclusive of net 013erating loss 
carry forvvards 13rior to July 1, 1 ggg_ Of3erating losses 
incurred after duly 1, 19g9, may be carried forward no 
more than five years but may not be carried back wier 
years. The sshedule of imputed inseme tal<es shall oo 
re13arted as a nate ta the financial staf:e.FR.eRts-­
sufplemental ssheaule ef the sertifieEI audited finansial 
stateffients sut:JFRitted to the Vir§iRia Health ~ervices 

Cost Review CeunciiiJy the inst-

"Certified nursing facility" means any skilled nursing facility, 
skilled care facility, Intermediate care facility. nursing or 
nursing care facility, or nursing home. whether freestanding 

or a portion of a freestanding medical care facility, that is 
certified as a Medicare or Medicaid provider, or both, 
pursuant to§ 32.1-137. 

"Council" means the Virginia Health Services Cost Review 
Council. 

"Consumer" means any person (i) whose occupation is 
other than the administration of health activities or the 
provision of health services, (ii) who has no fiduciary 
obligation to a health care institution or other health agency 
or to any organization, public or private, whose principal 
activity is an adjunct to the provision of health services, or (iii) 
who has no material financial interest in the rendering of 
health services. 

"Health care institution" means (i) a general hospital, 
ordinary hospital, or outpatient surgical hospital, nursing 
home or certified nursing facility licensed or certified pursuant 
to Article 1 (§ 32.1-123 et seq.) of Chapter 5 of Title 32.1 of 
the Code of Virginia, (ii) a mental or psychiatric hospital 
licensed pursuant to Chapter 8 (§ 37.1-179 et seq.) of Title 
37.1 of the Code of Virginia aA<I or (iii) a hospital operated by 
the University of Virginia or Virginia Commonwealth 
University. !n no event shall such term be construed to 
include continuing care retirement communities which file 
annual financial reports with the State Corporation 
Commission pursuant to Chapter 49 (§ 38.2-4900 et seq.) of 
Title 38.2 of the Code of Virginia, any physician's office, 
nursing care facility of a religious body which depends upon 
prayer alone for healing, independent laboratory or outpatient 
clinic. 

"Hospital" means any facility licensed pursuant to§ 32.1-
123 et seq. or§ 37.1-179 et seq. of the Code of Virginia. 

"Late charge" means a fee that is assessed a health care 
institution that Iiies its buEI§et, annual report, er char§e 
sched1:1le with the council submits any of the council's filings 
past the due date. 

"Nursing home" means any facility or any identifiable 
component of any facility licensed pursuant to Article 1 (§ 
32.1-123 et seq.) of Chapter 5 of Title 32.1 of the Code of 
Virginia, in which the primary function is the provision, on a 
continuing basis, of nursing services and health-related 
services for the treatment and inpatient care of two or more 
nonrelated individuals, including facilities known by varying 
nomenclature or designation such as convalescent homes, 
skilled nursing facilities or skilled care facilities, intermediate 
care facilities, extended care facilities and nursing or nursing 
care facilities. 

"Patient day" means a unit of measure denoting lodging 
facilities provided and services rendered to one inpatient, 
between census-taking-hour on two successive days. The 
day of admission but not the day of discharge or death is 
counted a patient day. If both admission and discharge or 
death occur on the same day, the day is considered a day of 
admission and counts as one patient day. For purposes of 
filing fees to the council, newborn patient days would be 
added. For a medical facility. such as an ambulatory surgery 
centeL which does not provide inpatient serv1ces. each 
patient undergoing surgery during any one 24-hour period will 
be equivalent to one patient day. 
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12 VAG 25-20-130. Annual historical report. 

Each individual health care institution shall lilB submit an 
annual historical ~ filing of revenues, expenses, other 
income, other outlays, assets and liabilities, units of service, 
and related statistics as prescribed in§ 9-158 of the Code of 
Virginia on forms provided by the council together with 
unconsolidated certified audited financial statements \Gf 
eq"ivalents) as ~ressri8e8 in § 9 1 !J9 ef the Cese ef Vir§inia. 
If the health care institution is part of a publicly held company, 
the individual institution may submit unconsolidated unaudited 
financial statements. Investor-owned institutions organized as 
proprietorships, partnerships, or S-corporations that impute 
income tax on the annual historical filing report an imputed 
income tax based on the maximum tax rates for federal and 
state income. The combined rate for 1989 is equal to 34% for 
individuals and 40% for corporations. Operating losses may be 
carried forward no more than five years but may not be carried 
back to prior years. The schedule of imputed income taxes 
shall be reported as a note to the financial statements or as a 
supplemental schedule of the certified audited financial 
statements submitted to the Virginia Health Services Cost 
Review Council by the institution. The annual historical fej3eft 
filing and the unconsolidated certified audited financial 
statement shall be received by the council no later than 120 
days after the end of the respective applicable health care 
institution's fiscal year. The requirement for the liliRg 
submission of an annual historical Fef*Jfl filing and an 
unconsolidated cert'1f1ed audited financial statement may be 
waived if a health care institution can show that an 
extenuating circumstance exists. Requests for a waiver 
must be submitted in writing prior to the due date. Examples 
of an extenuating circumstance include, but are not limited to, 
involvement by the institution in a bankruptcy proceeding, 
closure of the institution, change of ownership of the 
institution, or the institution is a new facility that has recently 
opened. 

Each health care institution with licensed nursing home 
beds or certified nursing facility beds shall exclude all 
revenues, expenses, other income, other outlays, assets and 
liabilities, units of service and related statistics directly 
associated with a hospital, continuing care retirement 
community, or with home for atlult adult care residence beds 
in the annual report filed with the council. For those health 
care institutions that participate in either the Medicare or 
Medicaid program, the cost allocation methodology required 
by the Virginia Department of Medical Assistance Services 
and Medicare for cost reports submitted to it shall be utllized 
for filings submitted to the council. Any health care institution 
that does not participate in the Medicare or Medicaid program 
may develop and utilize an alternative methodology to 
determine the nursing home portion of its costs if it chooses 
not to utilize the cost allocation methodology used by the 
Department of Medical Assistance Services and Medicare. 
That methodology shall then be approved by the council and 
the health care institution must continue to utilize that 
methodology for all subsequent filings unless a subsequent 
change is approved by the council. 

12 VAG 25-20-140. ~t, (Repealed.) 

Eash insivitl"al health sare instiMien shall lile annually-B 
wojestion (I.=Jl:ldget) of annual revenues and eJEpeFIElitl:lros as 
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j3fe&Gfi00d in § 9 1 @0 l'l-ef--~de ef Virginia en forms 
~rev'1Ele8 lJy the-wunsil. The institution's ~rejestien (sueget) 
&Rall-be reseived by the sounsil ne later tean :JO says 9efere 
the beginning ef its respective appliGable fissal year. An 
institution's su<lget fer a given fisoal year will net se asse~tes 
unless the instit1:1tien has a!rea9y filed its annYal rej3ert an9 
sertilie<l a"ditecJ finansial statement fer tee wevieus fissal 
year. This regulation shall lle ap~lisable to nursing homes er 
seffifie~sh fissal year starting en or 
after J"ne :JO, 1990. Eash health sare instiMien with 
lisefl5Bd n"rsing eeme l:leEls er certified n"rsing fasility IJeos 
shall oxcii:J9C all revenues, ex~enses, other income, otl=ler 
outlays, assets and 1ia8ilities, units of service and relatetl 
statistiss Elirestly asseeiatee with a f1es~ital, sentin"ing sare 
fe#fe-mont community, or with home fur a9ult !JeEis in the 
~'*-filed with the eeunoil. ~or those health sare 
instiMiens that i*lflisipate in either the Medisare er Mesisai<l 
pre§faffi, the sest alleGation metho<lelogy req"ireo 9y the 
Virginia Def)artment of MoElical 1\ssistance ~ervioes and 
Me<lieafe--ler sest reports Slillmiited te it shall ee "tilizeo fer 
filings suemitte<l te the so"neil. ~ny health sare instiMien 
that <lees net partisipate in the Meoisare or Me<iieaiEI ~rogram 
may Ele'Jelep ane utilize an alternative methe<lelegy te 
Getefffiffi.e the nl:lrsin§ home f;)Ortion of its costs if it chooses 
net to "tilize the sost allosation metheflolegy "sed ey the 
Oef3artment ef Medical Assistance geRtices aml Medioare. 
That metheElelegy shall then be a~rroveEl lly the se"nsil an<l 
the health care institution must sontinue te "tilize that 
methedelegy fer all sul3se~"ent filings unless a s"eseq"ent 
Ghange is arpreveEl by the G9"AGil. 

12 VAC 25-20-150. Quarterly tlis!erisal report. (Repealed.) 

€a61Hndivid"al hospital shall file a quarterly histerisal 
report of revonl:le, expenses, ami relateEI statistics. The 
~ quarterly lile shall be reseived by the se"nsil ne later 
than 45 eays alter the end of the res~estive a~~lisaele 
hes~ital's ~uarter end. 

12 VAC 25-20-160. Schedule of charges. 

Each health care institution shall file annually a schedule of 
charges to be in effect on the first day of such fiscal year, as 
prescribed in § 9-159 A 4 3 of the Code of Virginia. The 
institution's schedule of charges shall be received by the 
council within 10 days after the beginning of its respective 
applicable fiscal year 

Any subsequent amendment or modification to the 
annually filed schedule of charges shall be filed within 10 
days of the effective date of the revised annual projection. 
An institl:ltien's f3FOposcGI amendment or modifioation to its 
annually filed sshe<lule ef sharges shall net se asse~\ed 
unless tho iAstiMien has semf'lieEI with all ~rior filing 
fe€1-Uirements coffia+A-cd in 12 V"G 2§ 20 1~0 anEl 12 VAG 
28 20 140 for previous lis sal years. 

!n addition to the requirement above, a new schedule of 
charges must be submitted if any of the following conditions 
exist: (i) the creation or revision of a markup or pricing 
methodology, or (ii) the creation or revision of charges for 
new services or products. Amendments or modifications to a 
schedule of charges that are due only to cost adjustments 
resulting from the pass through of a markup or pricing 
methodology that had been implemented since the beginning 
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of the fiscal year are considered minimal as Elescri9oGI iR 12 
W.G 2§ 2Q 14G and need not be reported. 

12 VAG 25-20-170. Survey of rates. 

Each health care institution shall file annually a survey of 
rates charged. For hospitals, the survey shall consist of up to 
30 select charges, including semi-private and private room 
rates. The survey shall also consist of charges of the most 
frequently occurring diagnoses or procedures for inpatient 
and outpatient treatment. The charges shall be calculated by 
taking an average for one month of all patient bills where the 
requested CPT or ICD-9 code numbers are indicated as the 
principal diagnosis or procedure. For hospitals this 
information shall be received by the council froFR each 
OOsj3ilal no later than April 30 of each year. 

The annual charge survey for nursing homes shall include 
up to 30 select charges, including semi-private and private 
room rates. The select charges shall reflect the rates in 
effect as of the first day of a sample month to be chosen by 
the council. For nursing homes this information shall be 
~revi9e9 te received by the council no later than March 31 of 
each year. 

12 VAG 25-20-180. Commercial diversification survey. 

Each health oare instiMien hospital or any corporation that 
controls a health oare instiMien hospital shall respond to a 
survey conducted by the council to determine the extent of 
commercial diversification by such hea,'tA care ,iAstit~;Jt,igns 

hospitals in the Commonwealth. The survey shall be in a 
form and manner prescribed by the council and shall request 
the information specified in subdivisions a through j below for 
each affiliate of such health care institution hospital or 
corporation, if any: 

a. The name and principal activity; 

b. The date of the affiliation; 

c. The nature of the affiliation; 

d. The method by which each affiliate was acquired or 
created; 

e. The tax status of each affiliate and, if tax-exempt, its 
Internal Revenue tax exemption code number; 

f. The total assets; 

g. The total revenues; 

h. The net profit after taxes, or if not-for-profit, its excess 
revenues: 

i. The net equity, or, if not-for-profit, its fund balance; and 

j. Information regarding related party transactions. 

12 VAG 25-20-190. Affiliates. 

The information specified in 12 V.O.C 25-20-180 shall relate 
to any legal controls that exist as of the 1st ef Jcly ef eaoh 
calenElar year in which the survey is ret~uired to be cuBmt#ed­
hospital's fiscal year end. The response to the survey shall 
include the required information for all affiliates in which the 
health care institHtion hospital or any corporation which 
controls a AealtR care institHtion hospital has a 25% or 

greater interest. Information regarding affiliates or 
organizations that do not have corporate headquarters in 
Virginia and that do no business in Virginia need not be 
provided. 

12 VAG 25-20-200. Time tal>le for scrvey. (Repealed.) 

Fer fisoal years ensiA§ en er l>efure Jcne ;JQ, 1992, each 
healtA care institbltion or any corporation that controls a 
health oare iAstiMien aA8 that is re~cireo te respeA9 te the 
scrvey speoifiee in 12 1 \•,c 2a 2G 18G shall complete aRe 
retum the swve)' te the oeuncil loy tee :l1 st day ef O.u;)HSt-Bi 
+992-. 

12 VAG 25-20-210. l"iRaRGial statement (hospital). 
(Repealed.) 

Fer fiscal years ensin§ eA er loelore Jcne ;JQ, 1992, each 
hospital tRat re13orts to the council or any corporation which 
oentrels a hospital that re~erts te the oecnoil seal I sell mit an 
auElite9 consoliEfate£1 financial statement to the cob! neil Vo'hich 
incluEfes a Balance sheet 9etailing its total assets, liabilities 
an9 net worth and a stateFf\ent of incoFf\e an9 mq:JOnses anEf 
inclu9es information on all sueR corporation's affili.ates. 

12 VAG 25-20-220. FiRaRGial statement (Rcrsing heme). 
(Repealed.) 

Fer fiscal years eAeing en er llefere JuRe ;JQ, 1992, eaoh 
nursin§J AoFf\e that repoFts to the council or any corf3oration 
'Nhich controls a nblrsin§l AoFf\e tAat reports to the council 
shall suBmit either a certifiet=.f au9itet=.f financial statement or 
an au£lite9 consoli£latet=.f financial statement to the council 
which inclu£les a Balance sheet detailin§ its total assets, 
liaBilities anEl net wortA an9 a stateFf\ent of incoFf\e ant=.f 
expenses anEl ,inG!!:lEles ,;ntermatien on an s1:1cA cerpoFation's 
affiliates. 

The filiA§S re~cire~ lly this section shalllle scbmilte8 te the 
cecAGil lly the ;)1st eay ef .~c§ust ef 1992 er 12Q <Jays after 
the heanh care institution's fiscal year ens, whishever is later. 

12 VAG 25-20-230. Financial statement (healthcare 
institution). 

,"er Iissa! )•eaf'S eAsing sA er after July 1, 1992, each 
health oare iAstitutien Each hospital that reports to the council 
or any corporation which controls a health care institution 
hospital that reports to the council shall submit audited 
consolidated financial statements and consolidating financial 
schedules to the council which include its total assets, 
liabilities, revenues, expenses, and net worth. 

12 VAG 25-20-240. Deadline. 

f'er lisoal years lleginning eA er after July 1. 1992;· The 
information required by 12 VAC 25-20-180, 12 VAG 25-20-
190, and 12 VAG 25-20-230 shall be due 120 days after the 
end of the health care institution's hospttal's fiscal year end. 

12 VAG 25-20-250.1RS Forms. 

Each health care institution that reports to the council, any 
corporation controlling an-y-such Aeaah care ~nstitution a 
hospital, and each affiliate of the health care iAstitcl!BR 
hospital or corporation that controls a hospitaf shall submit, if 
the health care mstitut!on, corporation, or affiliate 1s an 
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organization exempt from taxes pursuant to § 501 (C)(3) of 
the Internal Revenue Code, a copy of the most recent federal 
information return (Form 990) which was filed on behalf of the 
institution, corporation, or affiliate together with all 
accompanying schedules that are required to be made 
available to the public by the Internal Revenue Service. 
Information regarding not-for-profit affiliates which do no 
business in Virginia need not be submitted. 

~er liseal years IJe§innin§ en or after d"IY 1, 1992, The 
·Information required by this section shall be due to the 
council 120 days after the completion of the health care 
institution's fiscal year end. If the information return (Form 
990) has not been filed with the Internal Revenue Service, 
the due date will be extended to no later than the normal due 
date to the IRS or any extensions granted. 

12 VAG 25-20-270. Fees. 

A lilifllj fee based on an adjusted patient days rate shall be 
set by the council, based on the needs to meet annual 
council expenses. The fee shall be established an9 reviewe9 
at least annually and reviewed for its sufficiency at least 
annually by the council. All fees shall be paid directly to the 
council. The lilifllj fee shall be no more than 11 cents per 
adjusted patient day for each health care institution lilifllj. 
Prior to the beginning of each new fiscal year, the council 
shall determine a lilifllj fee for hospitals and a lilifllj fee for 
nursing homes based upon the council's proportionate costs 
of operation for review of hospital and nursing home filings in 
the current fiscal year, as well as the anticipated costs for 
such review in the upcoming year. 

12 VAG 25-20-280. Schedule. 

~iffy ~ersent ef the Iii in§ fee shall IJe ~ai9 te the se"nsil at 
the same time that the health eare instit"tien Iiies its 13"9§et 
"neer the wevisiens ef 12 VP.C 25 2Q 14Q ef this Gha~ter. 
The 13alanee ef the filin§ lee shall IJe ~ai<l te the se"nsil at the 
same tiffie the health care institution files its ann1:1al FOJ30rt 
"n<ler the frevisiens of 12 ',11\,C 2§ 2Q 13Q ef this sha~ter. 
Fifty percent of the fee shall be paid to the council no later than 
30 days before the beginning of the health care institution's 
fiscal year. The fee shall be based on the health care 
institution's most recently submitted annual historical adjusted 
patient days._ If there have been no previous annual historical 
filings, the health care institution's tee shall be based on its 
projected adjusted patient days for the fiscal year. The balance 
of the fee shall be paid to the council at the same time the 
health care institution submits its annual historical filing under 
the provisions of 12 VAC 25-20-130. 

12 VAG 25-20-290. late fee re~erts ana lees Late fees. 

A. A late charge shall be paid to the council by a health 
care institution that files reports or fees past the due date. 
The late charge may be waived if such a waiver is requested 
prior to the due date and the health care institution can show 
that an extenuating circumstance exists. Examples of 
extenuating circumstances include, but are not limited to, 
involvement by the institution in a bankruptcy proceeding, 
closure of the institution, change of ownership of the 
institution, or the Institution 1s a new facility that has recently 
opened. 
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12 VAG 2§ 2Q 399. bate fee eudget, his!erisal re~ert, 

finaRcial statements amf fees. 

B. A late charge of $10 per working day shall be paid to 
the council by a health care institution that files its aRffilal 
~rejestion (IJ"<l§et), ~"arterly historisal re~ert, annual 
historical fej3Gr! filing, unconsolidated audited financial 
statements (or e>ftraste<l e~"ivalent) or fees past the due 
date. 

12 VAG 25 2Q 310. bate lee sl>ar!Je ssRe<i>lle. 

C. A late charge of $50 shall be paid to the council by the 
health care institution ihat files the charge schedule past the 
due date. 

12 VI\G 25 20 329. bate lee SlJF\'ey anEI financial 
statement. 

D. A late charge of $25 per working day shall be paid to 
the council by the reporting entity required to complete the 
survey required by 12 VAC 25-20-180 including the audited 
consolidated financial statement required by 12 VAC 25-20-
230, or both. 

12 'N,G 2§ 29 339. bate lee sYrvey. 

E. A late charge of $25 per working day shall be paid to 
the council by the reporting entity required to complete the 
survey required by 12 VAG 25-20-170. 

12 VAG 25 29 349. bale fee IRS FeFms. 

F. A late charge of $25 per working day shall be paid to 
the council by the reporting entity required to submit the Form 
990s as provided by 12 VAC 25-20-250. 

12 VAG 25-20-350. Analysis of historical Fep<>Ft filing data 
and schedule of charges. 

A. The annual historical fej>Gr! filing data filed submitted by 
health care institutions as prescribed in 12 VAC 25-20-130 ef 
this shafter shall be analyzed as directed by the council. 

12 VAG 25 29 369. Analysis of IJu<I!Jel. 

B. The annual schedule of charges an9 projestiens 
(IJ"<l§et) of reven"es an<l exfen<liMes lile9 ey health eare 
instit"tiens as preserise<l 13y 12 v•.c 2§ 2G 14G of this 
~shall be analyzed as directed by the council. 

12 VAG 25-20-370. lnspeslion. (Repealed). 

The staff finEiin@S anEI recornFRenEiations anG relateEi 
counsil Elecisions on inEiiviGual health care institi:Jtions' annual 
historical Eiata finGin§s will be l<e13t on file at the council of:fice 
for I3Ui::l!ic ins13estion. 

12 VAC 25-20-390. Annual report publication. 

Periodically, but at least annually, the council will publish 
an annual report which will include, but not be limited to the 
following: cost per admission comparison, cost per patient 
day comparison, percentage increase in cost per patient day, 
bud§et an<l historisal reports revieweo, interim rate shan§es, 
mwess operatin§ expenses, re"enue reEiuGtion 
recommemlations. operating profits and losses, deductions 
from revenue (contractuals, bad debts, and charity care) and 
llesf'ilal utilization. 
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NOTICE: The forms used in administering 12 VAC 25-20-10 
et seq., Rules and Regulations of the Virginia Health Services 
Cost Review Council, are not being published due to the 
large number; however, the name of each form is listed 
below. The forms are available for public inspection at the 
Virginia Health Services Cost Review Council, 805 East 
Broad Street, 6th Floor, Richmond, Virginia, or at the office of 
the Registrar of Regulations, General Assembly Building, 2nd 
Floor, Richmond, Virginia. 

FORMS 

Hospital Annual Historical Filing Form (elf. :J'22194), 03-01, 
revised 4130196. 

Ambulatory S8F§ery Surgical Hospital Annual Historical Filing 
Form (elf. :J/22194), 03-02, revised 4/30196. 

Nursing Home Annual Historical Filing Form (elf. :J/22/94), 
03-03, revised 4/30/96. 

Flespital aAEI N8FSiA§ Fleme Income Statement Reconciliation 
Worksheet (elf. :J/22/94), 04-04, revised 4130/96. 

Psychiatric Hospital Annual Historical Filing Form !elf­
:J/22194), 03-05, revised 4/30196. 

Rehabilitation Hospital Annual Historical Filing Form !elf­
:J/22194), 03-06, revised 4130196. 

VA.R. Doc. No. R96-306: Filed April10, 1996, 10:21 a.m 

BOARD OF MEDICINE 

Title of Regulation: 18 VAG 85-20-10 et seq. Regulations 
Governing the Practice of Medicine, Osteopathy, 
Podiatry, Chiropractic, Clinical Psychology and 
Acupuncture (amending 18 VAC 85-20-90). 

Statutory Authority: §§ 54.1-2400 and 54.1-2900 et seq. of 
the Code of Virginia. 

Basis: Chapters 24 (§ 54.1-2400 et seq.) and 29 (§ 54.1-
2900 et seq.) of Title 54.1 of the Code of Virginia provide the 
basis for this regulation. Chapter 24 establishes the general 
powers and duties of the health regulatory boards including 
the power to establish qualifications for licensure and the 
responsibility to promulgate regulations. Chapter 29 
establishes the Board of Medicine and sets forth statutory 
standards for the practice of the healing arts. 

Purpose: The purpose for the proposed amendment is to 
respond to comments, requests, and recent studies indicating 
that subsection B of 18 VAG 85-20-90 may be unnecessarily 
burdensome in its restriction on the use of amphetamine-like 
drugs, Schedule Ill and IV, in the treatment of obesity, except 
as a short-term adjunct. The intent of the amended 
regulation is to permit the prescribing of such drugs under 
conditions which protect the patient and deter drug diversion. 

Substance: The proposed amendments to 18 VAC 85-20-90 
would allow. the prescribing of amphetamine-like drugs, 
Schedule Ill and IV, in the treatment of obesity provided the 
following conditions are met 

1. A comprehensive history and physical examination is 
peliormed and recorded at the time of initiation of 
treatment for obesity by the prescribing physician; 

2. A diet and exercise program for weight loss is 
prescribed and recorded; 

3. The patient is weighed at least once a month, at 
which time a recording shall be made of blood pressure, 
pulse, and the result of a cardiac-pulmonary evaluation; 

4. No more than a 30-day supply of such drugs shall be 
prescribed or dispensed at any one time; 

5. No such drugs shall be prescribed or dispensed for 
more than 90 days unless the patient: 

a. Has a recorded weight loss of at least 12 pounds in 
the first 90 days; 

b. Has continued progress toward a target weight; and 

c. Has no adverse effects from the prescribed 
program. 

Issues: Over the past year, the board has received a number 
of requests, both in writing and during public comment at 
board meetings, to amend or eliminate the restriction on 
prescribing Schedule Ill and IV drugs in the treatment of 
obesity. 

Current regulations prohibit the use of those drugs for the 
purpose of weight reduction or control in the treatment of 
obesity, except as a short-term adjunct to a therapeutic 
regimen or weight reduction. Some of the comments 
requested clarification of "short term," and others requested 
elimination of the restriction. In addition, articles from 
medical journals and other publications were provided and 
reviewed by the board in support of the use of certain drugs 
as a conjunctive modality with behavior modification and 
other treatments. 

The board has considered all comment and written material 
and discussed the issue at meetings on September 9, 1994, 
October 13, 1994, December 9, 1994, and February 9, 1995. 
As a result of its consideration of the issue. the board 
published a Notice of Intended Regulatory Action on June 26, 
1995. No additional comment was received, so the board 
has proceeded with adoption of proposed amendments to its 
regulations. 

Alternatives considered: 

The board considered four alternatives: (1) retention of 
current regulation; (2) further definition and clarification of 
"short term" defined as a specific period of time; (3) 
elimination of subsection 8 of the regulation, which would 
permit the prescription of amphetamine-like drugs, Schedule 
Ill and IV, for weight reduction; or (4) relaxation of the current 
regulation by permitted use of such drugs with specific 
precautions against adverse effects and diversion. 

1) The board rejected alternative 1 as too burdensome 
and lacking in clarity for compliance by practicing 
physicians and osteopaths_ 

2) The board considered alternative 2 and investigated 
appropriate definitions for "short term" in the context of 
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the regulation. To determine a definition that would be 
both reasonable and medically sound, the board 
reviewed language from other state regulations, from the 
American Medical Association, from the Physician's 
Desk Reference, individual physicians, and other 
literature. The board found a lack of consistency and 
uniformity in determining what constituted "short term" in 
the prescribing of drugs as an adjunct treatment. 

During its consideration of amending subsection B, the 
board was presented with information indicating that the 
current regulation and prohibition was unnecessary for 
Schedule Ill and IV drugs. Evidence was presented 
indicating that such drug therapy, under close 
supervision, may have positive long--term results with 
relatively little concern about addiction, abuse, or other 
negative effects. 

3) The board considered alternative 3 as the least 
restrictive regulatory action. However, the board 
determined that elimination of 18 VAC 85-20-90 B was 
not consistent with its responsibility to protect the public. 

4) Therefore, in order to serve the best interests of 
physicians and their patients who may find the use of 
amphetamine-like drugs efficacious in the treatment of 
obesity, the board proposes alternative 4, which is to 
amend the more restrictive regulation and to allow longer 
term use of such drugs under certain conditions. Those 
conditions were specifically worded to ensure that a 
physician would be directly involved in the evaluation 
and treatment regimen, that there would be a regular 
monitoring of any adverse effects, that there would be 
steady progress toward a target weight, and that the 
supply of drugs would be limited to discourage diversion. 

Advantages: 

The advantages of alternative 4 are the availability of a 
potentially effective modality in the medical treatment of 
obese patients and the elimination of a regulatory restriction 
on the length of time the treatment is available to physicians 
and osteopaths. 

The advantage to the patient is the assurance that the drugs 
will be prescribed only if they prove to be efficacious and not 
resulting in any harmful side effects. Through amended 
regulations the patient also has more assurance that the 
physician will determine through prescreening whether there 
is potential for harm. 

The advantage to the public is that the limit of 30 days for a 
supply of the drugs and other controlling conditions will 
provide some assurance the drug is not prescribed for the 
purpose of diversion. 

Disadvantage: 

The possible disadvantage of the proposed regulatory action 
would be the potential for abuse by practitioners in their 
prescribing or by patients in their use of controlled 
substances. The board does not believe those risks are 
significant or unique enough to warrant the current regulatory 
prohibif1on on their use for weight control treatment. 
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Estimated Impact: 

A Projected number of persons affected and their cost of 
compliance: The 14,384 licensed physicians practicing in 
Virginia would be most affected by the amendment. There 
are an additional 9,652 physicians who hold Virginia 
licensure who may or may not be affected depending on 
statutory requirements of their resident state. 

The 284 persons practicing osteopathic medicine in 
Virginia also have authority to prescribe and would be 
affected by the amendment. There are an additional 266 
persons who hold Virginia licensure in osteopathic medicine 
who may or may not be affected depending on statutory 
requirements of their resident state. 

There will be no cost for compliance. Those practitioners 
who treat patients with obesity may have a financial benefit in 
that they will have another modality for treatment, which may 
increase their number of patients. 

B. Cost to the agency for implementation: The board will 
incur approximately $2,500 in cost for printing and mailing 
amended regulations to licensees and other interested 
parties. There will be no additional cost for conducting a 
public hearing, which will be held in conjunction with a 
scheduled committee or board meeting. 

The board does not anticipate any additional costs for 
investigations or administrative proceedings against 
physicians for violations of 18 VAC 85-20-90 B. Current 
regulations prohibit the use of amphetamine~like drugs, 
Schedule Ill and IV, for treatment of obesity except for "short 
term" use~-a term that has raised a number of questions and 
made it difficult for physicians to comply. Proposed 
amendments clarify the regulation and provide guidelines for 
appropriate prescribing. Physicians who seek to comply with 
regulations will have clarification and will not find it necessary 
to call the board office about the meaning of "short term." 
Physicians or weight loss clinics that do not prescribe 
appropriately or who allow the drugs to be abused are 
currently being investigated and prosecuted under laws 
regarding standards of care. 

C. Cost to local governments: These regulations will have 
no impact on local government. 

Department of Planning and Budget's Economic Impact 
Analysis: 

The Department of Planning and Budget (DPB) has analyzed 
the economic impact of this proposed regulation in 
accordance with § 9-6.14:7.1 G of the Administrative Process 
Act and Executive Order Number 13 (94). Section 9-6.14:7.1 
G requires that such economic impact analyses include, but 
need not be limited to, the projected number of businesses or 
other entities to whom the regulation would apply; the identity 
of any localities and types of businesses or other entities 
particularly affected; the projected number of persons and 
employment positions to be affected; and the projected costs 
to affected businesses or entities to implement or comply with 
the regulation. The analysis presented below represents 
DPB's best estimate of these economic impacts. 
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Summary of the Proposed Regulation 

The current regulation prohibits the use of Schedule Ill and IV 
amphetamine-like drugs in the treatment of obesity, except 
"as a short term adjunct to a therapeutic regimen or weight 
reduction." The proposed amendment modifies this language 
to permit the use of such drugs for long-term treatment of 
obesity, contingent on certain conditions. These conditions 
include: 1) an initial physical examination; 2) a multi-modal 
treatment regimen that includes diet and exercise; 3) monthly 
evaluation; 4) restrictions on the supply of drugs that can be 
prescribed at any one time; and 5) continued progress toward 
a target weight. 

Estimated Economic Impact 

In essence, the proposed amendment to the current 
regulation increases the latitude available to physicians in the 
long-term treatment of obesity. This amendment will not 
increase regulatory compliance costs for physicians or their 
patients. As a result, the economic impact of the amendment 
is restricted to the expected value of its potential positive and 
negative health effects. 

Positive Effects 

Obesity has been shown to increase the risk of adult on-set 
diabetes, coronary disease, hypertension, hyperlipidemia, 
osteoarthritis, and a host of other maladies (see Bray ed., 
Obesity in America, U.S. Government Printing Office, 1979). 
Recent estimates place the direct and indirect health care 
costs associated with obesity in the billions of dollars (see 
Colditz, "Economic Cost of Obesity," American Journal of 
Clinical Nutrition, vol. 55, 1992). Short-term treatment of 
obesity has proved largely ineffective however. Most patients 
begin to regain weight shortly after therapy ends (see 
Goodrick and Foreyt, "Why Treatments for Obesity Don't 
Last," Journal of the American Dietary Association, vol. 91, 
1991). This has led many in the medical community to view 
obesity as a chronic disease that must be treated on a long­
term basis. 

As with other chronic diseases, pharmacological therapy is 
one potential avenue for the long-term treatment of obesity. 
Recent clinical studies (most notably a four-year study by Dr. 
Weintraub at the University of Rochester) indicate that certain 
Class Ill and IV appetite suppressant medications, when 
used in conjunction with diet, exercise, and behavior 
modification, can be effective in the long-term treatment of 
obesity. Reported side effects have included dry mouth, 
fatigue, diarrhea, nausea, and memory loss. In general 
however, the side effects were described as mild and did not 
severely affect the clinical tolerance of the drugs (see 
Atkinson and Hubbard, "Report on the NIH Workshop on 
Pharmacological Treatment of Obesity," American Journal of 
Clinical Nutrition, val. 60, 1994). 

Based on such studies and requests from member 
physicians, the American Society of Bariatric Physicians 
published in 1990 guidelines for the use of Class Ill and IV 
appetite suppressant medications in the treatment of obesity. 
These guidelines share many points of similarity, and are not 
divergent from, the proposed amendment to the current 
regulation. 

In sum, it appears that there is ample evidence to indicate 
that long-term pharmacological treatment of obesity is likely 
to be effective, and, therefore, likely to reduce the current 
health care costs associated with obesity. 

Negative Effects 

There are two possible negative health effects associated 
with the use of pharmacological therapy in the long-term 
treatment of obesity. The first has to do with the potential for 
drug abuse. There are several reasons, however, to believe 
that this is an unlikely consequence of the proposed 
regulatory amendment First, unlike Class II appetite 
suppressant medications, Class Ill and IV appetite 
suppressant medications are unlikely to induce drug 
addiction (see for example Gotestam and Dahl, 
"Fenfluramine and Drug Addiction," in Bender and Brookes 
eds., Body Weight Control: The Physiology, Clinical 
Treatment and Prevention of Obesity, 1979). Second, the 
proposed amendment contains provisions which are 
specifically designed to mitigate the potential for this problem. 

The second possible negative health effect has to do with our 
lack of knowledge regarding the consequences of long-term 
continuous use of these medications. Critics of this therapy 
have pointed out that the current one and four year studies 
do not provide complete assurance that there are no adverse 
outcomes associated with prescribing Class Ill and IV 
appetite suppressant medications to patients for the rest of 
their lives. In the absence of additional information, however, 
it is not feasible to assess the magnitude, or even the 
likelihood, of such possible negative health effects. 

Projected Number of Businesses or Other Entities to Whom 
the Regulation will Apply 

The proposed regulation will apply to the 14,384 licensed 
physicians currently practicing in Virginia. 

Localities and Types of Businesses Particularly Affected 

No localities are particularly affected. The proposed 
regulation does particularly affect physicians. 

Projected Employment Effects 

The regulation is not anticipated to have a measurable effect 
on employment. 

Agency's Response to the Department of Planning and 
Budget's Economic Impact Analysis: 

The board concurs with the fiscal impact prepared by the 
Department of Planning and Budget 

Summarv: 

The current regulation prohibits the use of Schedule Iff 
and IV amphetamine-like drugs in the treatment of 
obesity, except "as a short term adjunct to a therapeutic 
regimen of weight reduction." The proposed amendment 
modifies this language to pennit the use of such drugs 
for long-term treatment of obesity, contingent of certain 
conditions. These conditions include: (i) an initial 
physical examination; (ii) a mufti-modal treatment 
regimen that includes diet and exercise; (iii) monthly 
evaluation; (iv) restriction on the supply of drugs that can 

Virginia Register of Regulations 

2122 



be prescribed at any one time; and (v) continued 
progress toward a target weight. 

18 VAC 85-20-90. Pharmacotherapy for weight loss. 

A. It shall be unprofessional conduct for a physician to 
prescribe amphetamine, Schedule II, for the purpose of 
weight reduction or control. 

B. It shall alse be unprofessional conduct for a physician 
to prescribe amphetamine-like drugs. Schedules Ill and IV, 
for the purpose of weight reduction or control in the treatment 
of obesity, exse~t as a short term aaj"Rst te a thera~e"tis 
regimeR ef weight rea"stieR. unless the following conditions 
are met: 

1. A comprehensive history and physical examination is 
performed and recorded at the time of initiation of 
treatment for obesity by the prescribing physician; 

2. A diet and exercise program for weight loss is 
prescribed and recorded; 

3. The patient is weighed at least once a month. at 
which time a recording shall be made of blood pressure, 
pulse, and the result of a cardiac-pulmonary evaluation; 

4. No more than a 30-day supply of such drugs shall be 
prescribed or dispensed at any one time; 

5. No such drugs shall be prescribed or dispensed for 
more than 90 days unless the patient: 

a. Has a recorded weight loss of at least 12 pounds in 
the first 90 days; 

b. Has continued progress toward a target weight; 
and 

c. Has no adverse effects from the prescribed 
program. 

C. It shall be unprofessional conduct for a physician to 
prescribe amphetamine-like substances for use as an 
anorectic agent in children under 12 years of age. 

VA.R. Doc. No. R96-304; Filed April10, 1995, 11:25 a.m 
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FINAL REGULATIONS 
For information concerning Final Regulations, see Information Page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text Language which has been stricken indicates 

text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the regulation. 

STATE AIR POLLUTION CONTROL BOARD 

REGISTRAR'S NOTICE: The following regulatory action is 
exempt from the Administrative Process Act in accordance 
with § 9-6.14:4.1 C 4(c) of the Code of Virginia, which 
excludes regulations that are necessary to meet the 
requirements of federal law or regulations, provided such 
regulations do not differ materially from those required by 
federal law or regulation. The Department of Environmental 
Quality will receive, consider and respond to petitions by any 
interested person at any time with respect to reconsideration 
or revision. 

Title of Regulation: 9 VAG 5-20-10 et seq. Regulations for 
the Control and Abatement of Air Pollution (adding 9 VAG 
5-20-204 and 9 VAG 5-20-205). 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Effective Date: June 1, 1996. 

Summarv: 

The amendments (i) revise the geographic delineation of 
the nonattainment areas to correspond to the recent 
federal promulgation (9 VAG 5-20-204); and (ii) revise 
the geographic delineation of the prevention of 
significant deterioration areas to correspond to the 
recent federal promulgation (9 VAC 5-20-205). 

Agency Contact: Copies of the regulation may be obtained 
from Karen G. Sabasteanski, Department of Environmental 
Quality, P.O. Box 10009, Richmond, VA 23240, telephone 
(804) 698-4426. 

P.PPE~IDIX 1<. 
~lmiATTAINMENT N<EPS. 

9 VAG 5-20-204. Nonattainment areas. 

Nonattainment areas are geographically defined below by 
locality for the criteria pollutants indicated. Following the 
name of each nonattainment area, in parentheses, is the 
classification assigned pursuant to Section 181 (a) for ozone 
and Section 186 (a) for carbon monoxide of the Federal 
Clean Air Act. 

A 1. Ozone. 

-1--: a. Northern Virginia Ozone Nonattainment Area 
(serious). 

Arlington County 
Fairfax County 
Loudoun County 
Prince William County 
Stafford County 

Alexandria City 
Fairfax City 
Falls Church City 
Manassas City 
Manassas Park City 

:2-:- b. Richmond Ozone Nonattainment Area 
(moderate). 

Charles City County• 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

"Beginning at the intersection of State Route 156 and 
the Henrico/Charles City County Line, proceeding 
south along State Route 51156 to the intersection with 
State Route 1061156, proceeding south along Route 
1061156 to the intersection with the Prince 
George/Charles City County Line, proceeding west 
along the Prince George/Charles City County line to 
the intersection with the Chesterfield/Charles City 
County line, proceeding north along the 
Chesterfield/Charles City County line to the 
intersection with the Henrico/Charles City County line, 
proceeding north along the Henrico/Charles City 
County line to State Route 156. 

J..o c. Hampton Roads Ozone Nonattainment Area 
(marginal). 

James City County 
York County 
Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

Poquoson City 
Portsmouth City 
Suffolk City 
Virginia Beach City 
Williamsburg City 

4.- d. White Top Mountain Ozone Nonattainment Area 
(marginal- rural transport area). 

The portion above 4,500 feet elevation in Smyth 
County (located within the Jefferson National forest). 

R Carbon monoxitle. 

~Jorthern Vir§inia Carbon Monoxide ~Jonattainment /\rea 
(moderate). 

Arlington Co~::~nty 

2. All other pollutants. 

None. 

Almcantlria City 

P.PPENDIX b. 
PREVENTiml 0~ SIG~II~ICPNT-DHERIORP.Timl '\R~ 

9 VAC 5-20-205. Prevention of significant deterioration 
areas. 

-k A. Prevention of significant deterioration areas are 
geographically defined below by locality for the following 
criteria pollutants: 

A 1. Particulate matter. 

AQCR 1 through 7 

B. 2. Sulfur dioxide. 

AQCR 1 through 7 

All areas 

All areas 
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G, 3. Carbon monoxide. 

-'!., AQCR 1 through e 7 All areas 

2. AQCR 7 All areas mESeJ3t 
AlexaAEIFia City 
ArliA§tee Ce"ety 

G., 4. Ozone (volatile organic compounds): 

-'!.,a. AQCR 1 

2, b. AQCR 2 

;>,c. AQCR 3 

4 d. AQCR 4 

&, e. AQCR 5 

All areas except 
the portion of White Top 
Mountain above 4,500 
feet elevation located in 
Smyth County 

All areas 

All areas 

All areas except Stafford 
County 

All areas except 
Charles City County• 
Chesterfield County 
Hanover County 
Henrico County 
Colonial Heights City 
Hopewell City 
Richmond City 

•Beginning at the intersection of State Route 156 and 
the Henrico/Charles City County Line, proceeding 
south along State Route 51156 to the intersection with 
State Route 1061156, proceeding south along Route 
106/156 to the intersection with the Prince 
George/Charles City County Line, proceeding west 
along the Prince George/Charles City County fine to 
the intersection with the Chesterfield/Charles City 
County fine, proceeding north along the 
Chesterfield/Charles City County fine to the 
intersection with the Henrico/Charles City County fine, 
proceeding north along the Henrico/Charles City 
County fine to State Route 156. 

a, f. AQCR 6 

'h g. AQCR 7 

E-c 5. Nitrogen oxides. 

AQCR 1 through 7 

1", 6. Lead. 

AQCR 1 through 7 
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All areas except 
James City County 
York County 
Chesapeake City 
Hampton City 
Newport News City 
Nortolk City 
Poquoson City 
Portsmouth City 
Suffolk City 
Virginia Beach City 
Williamsburg City 

No area 

All areas 

All areas 

Final Regulations 

Jl., B. All areas of the state are geographically defined as 
Prevention of Significant Deterioration Areas for the following 
pollutants: 

Mercury 
Beryllium 
Asbestos 
Fluorides 
Sulfuric acid mist 
Vinyl chloride 

Total reduced sulfur: 

Hydrogen sulfide 
Methyl mercaptan 
Dimethyl sulfide 
Dimethyl disulfide 

Reduced sulfur compounds: 

Hydrogen sulfide 
Carbon disulfide 
Carbonyl sulfide 

Municipal waste combustor organics (measured as total 
tetra-chlorinated through acta-chlorinated dibenzo-p­
dioxins and dibenzofurans) 

Municipal waste combustor metals (measured as 
particulate matter) 

Municipal waste combustor acid gases (measured as the 
sum of so, and HC 1) 

JJl., C. The classification of prevention of significant 
deterioration areas is as follows: 

2125 

A, 1. Class I. 

-'\., a. Federal - James River Face Wilderness Area 
(located in AQCR 2) and Shenandoah National Park 
(located in AQCR 2 and AQCR 4). 

2, b. State - None. 

g, 2. Class II - All areas of the state not designated in 
Class I. 

G, 3. Class Ill- None. 

w, D. The area classification prescribed in Seetiee Ill 
subsection C of this section may be redesignated in 
accordance with 40 CFR 52.21(e), (g), (u) and (t). 
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COMMONWEALTH of VIRGINIA 
VIRGINIA CODE COMMISSION 

General Assembly Building 

910 CAPITOL STREET 

RICHMONO. VIRGINIA 23219 

April 15, 1996 

Peter W. Schmidt, Director 
Department of Environmental Quality 
State Air Pollution Control Board 
P.O. Box 10009 
Richmond, Virginia 23240 

Dear Mr. Schmidt: 

This letter acknowledges receipt of 9 VAG 5-20-204, Nonattainment Areas, and 9 
VAG 5-20-205, Prevention of Significant Deterioration Areas, from the State Air 
Pollution Control Board. 

As required by§ 9-6.14:4.1 C 4(c) of the Code of Virginia, I have determined that 
these regulations are exempt from the operation of Article 2 of the Administrative 
Process Act since they do not differ materially from those required by federal 
law. 

Sincerely, 

F 71f !Jft!t~~:jf /i 
E. M. Miller, Jr. 
Acting Registrar of Regulations 

VAR. Doc. No. R96-299· Filed Apnl9_ 1996. 2:58 p_m 
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Title of Regulation: [VR 129 99 95 9 VAC 5-120-10 through 
9 VAC 5-120-340.] Regulation lor the Control of 
Emissions from Fleet Vehicles. 

Statutory Authority: §§ 10.1-1308 and 46.2-1179.1 of the 
Code of Virginia. 

Effective Date: June 1, 1996. 

Summary: 

The regulation requires that owners or operators of fleets 
with 10 or more vehicles make a percentage of annual 
vehicle purchases clean-fuel fleet vehicles and applies to 
fleets which operate in the following localities in the 
program areas: (i) the Northern Virginia area: Arlington 
County, Fairfax County, Fauquier County, Loudoun 
County, Prince William Country, Stafford County, the City 
of Alexandria, the City of Fairfax, the City of Falls 
Church, the City of Manassas, and the City of Manassas 
Park; (ii) the Richmond area: Caroline County, Charles 
City County, Chesterfield County, Hanover County, 
Henrico County, the City of Colonial Heights, the City of 
Hopewell, and the City of Richmond; and (iii) the 
Hampton Roads area: James City County, York County, 
the City of Chesapeake, the City of Hampton, the City of 
Newport News, the City of Norfolk, the City of Poquoson, 
the City of Portsmouth, the City of Suffolk, the City of 
Virginia Beach, and the City of Williamsburg. The 
program requires that a specific percentage of new 
purchases of covered fleet vehicles by covered fleet 
owners be phased in over three years according to a 
specific schedule which begins in model year 1995 for 
federal covered fleets, 1998 for covered fleets in the 
Northern Virginia area, and 2007 for covered fleets in the 
Richmond and Hampton Roads areas. 

Summary of Public Comment and Agency Response: A 
summary of comments made by the public and the agency's 
response may be obtained from the promulgating agency or 
viewed at the office of the Registrar of Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Alma Jenkins, Office of Air Program Development, 
Department of Environmental Quality, P.O. Box 10009, 
Richmond, VA 23240, telephone (804) 698-4070. 

[CHAPTER 120. 
REGULATION FOR THE CONTROL OF EMISSIONS FROM 

FLEET VEHICLES. I 
PART/. 

DEFINITIONS. 

[ §--4-4- 9 VAC 5-120-10. 1 General. 

A. For the purpose of this [ reg"!a''eA chapter I and 
subsequent amendments or any orders issued by the board, 
the words or terms shall have the meanings given them in [-§ 
4-,;19 VAC 5-120-201. 

B. Unless specifically defined in the Virginia Clean-Fuel 
Fleets Law or in this [ reg&lation chapter 1 terms used shall 
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have the meanings commonly ascribed to them by 
recognized authorities. 

[ ~ 9 VAC 5-120-20. I Terms defined. 

"Adjusted loaded vehicle weight (AL VW)" means the 
numerical average of the vehicle curb weight and the gross 
vehicle weight rating (GVWR). 

"Administrative Process Act" means Chapter 1.1:1 (§ 9-
6. 14:1 et seq.) of Title 9 of the Code of Virginia. 

"Administrator" means the administrator of the U.S. 
Environmental Protection Agency or an authorized 
representative. 

[ "Available commercially" means that vehicles are 
available for sale in quantities and appropriate classifications 
sufficient to meet a fleet operator's program requirements. ] 

"Base of operations" means the area in which a fleet 
vehicle is primarily garaged. 

"Bi~fuel" or "dual-fuel vehicle" means any motor vehicle 
capable of operating on two different fuels, but not a mixture 
of the fuels. A bi-fuel or dual-fuel vehicle (i) qualifies as a 
clean-fuel fleet vehicle when certified as meeting the 
standards prescribed in Part IV [ (9 VAC 5-120-140 et seq.) I 
for both fuels and (ii) is eligible to eam credits as provided in 
Part V [ (9 VAG 5-120-160 et seq.) I when the above 
requirements are met. 

"Board" means the State Air Pollution Control Board or its 
designated representative. 

"Capable of being centrally fueled" means a fleet, or that 
part of a fleet, consisting of vehicles that could be refueled 
100% of the time at a location that is owned, operated, or 
controlled by the covered fleet owner, or is under contract 
with the covered fleet owner. The fact that one or more 
vehicles in a fleet is not capable of being centrally fueled 
does not exempt an entire fleet from this regulation. For 
purposes of this definition, "location" means any building, 
structure, facility, or installation (i) which is owned or 
operated by the same person, (ii) which is located on one or 
more contiguous properties, (iii) which is under the control of 
the same person, and (iv) which contains a fueling pump or 
pumps for the use of the vehicles owned or controlled by that 
person The determination of "capable of being centrally 
fueled" shall be in accordance with the procedures in Section 
Ill 4 of the preamble to 40 CFR Part 88 (58 FR 64679, 
December 9, 1993) or other procedures approved by the 
department. 

The term "capable of being centrally fueled" does not 
include vehicles which are under normal circumstances 
garaged at a personal residence while not in use and are not 
centrally fueled. 

"Centrally fueled" means a fleet, or that part of a fleet, 
consisting of vehicles that are fueled 100% of the time at a 
location that is owned. operated or controlled by the covered 
fleet owner, or is under contract with the covered fleet owner. 
Any vehicle that is under normal circumstances garaged at a 
personal residence at night but that is, in fact, centrally fueled 
100% of the time shall be considered to be centrally fueled 
for the purpose of this definition. The fact that one or more 
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vehicles in a fleet is not centrally fueled does not exempt an 
entire fleet from this regulation. The fact that a vehicle is not 
centrally fueled does not mean it could not be centrally fueled 
in accordance with the definition of "capable of being 
centrally fueled." For purposes of this definition, "location" 
means any building, structure, facility, or installation (i) which 
is owned or operated by the same person, (ii) which is 
located on one or more contiguous properties, (iii) which is 
under the control of the same person, and (iv) which contains 
a fueling pump or pumps for the use of the vehicles owned or 
controlled by that person. 

"Clean alternative fuel" means any fuel, including 
methanol, ethanol, other alcohols, reformulated gasoline, 
diesel, natural gases, liquefied petroleum gas, hydrogen, and 
electricity or other power source used in a clean-fuel vehicle 
that complies with the standards applicable to such vehicle 
under the federal Clean Air Act when using such fuel or other 
power source. In case of a flexible-fuel vehicle or dual-fuel 
vel1icle, "clean alternat;ve fuel" means only a fuel for which 
the vehicle was certified when operating on clean alternative 
fuel. 

"Clean-fuel fleet vehicle" means a vehicle for which one of 
the follow1ng vehicle emission standards apply: 

1. Low-emission vehicle standards. 

2. Ultra /ow-emission vehicle standards. 

3. Zero-emission vehicle standards. 

For the above standards three weight classes are included: 
light-duty vehicles and trucks (LOV-LOT) under 6,000 pounds 
Gross Vehicle Weight Rating (GVWR); LOTs between 6,000 
pounds and 8,500 pounds GVWR; and heavy-duty vehicles 
(HOVs) over 8500 pounds GVWR but up to and including 
26,000 GVWR. The standards apply to dedicated, dual or 
flexible fuel conversions of LOVs, LOTs and HOVs. Vehicle 
conversions shall meet the emissions standards of 40 CFR 
Part 88 and shall also meet the applicable emission 
standards and provisions of 40 CFR Part 86 to the extent 
they are not consistent with the requirements of 40 CFR Part 
88 in addition to any other requirements imposed on such 
vehicles by the U.S. Environmental Protection Agency 
pursuant to the federal Clean Air Act. 

"Clean-fuel vehicle aftermarket conversion certifier" means 
the business or entity that obtains a certificate of conformity 
with the clean-fuel vehicle standards and requirements for a 
vehicle or engine conversion configuration pursuant to the 
requirements of 40 CFR Parts 86 and 88. 

[ "Commerce'' means commerce between any place in the 
Commonwealth of Virginia and any place outside thereof. I 

"Compliance document" means any document, device, or 
symbol which contains statistical, quality control, or quality 
assurance information required by the department under this 
regulation for the purpose of evaluating the performance of 
the clean-fuel fleet program against state or federal 
requirements. 

"Confidential information" means a secret formulae, secret 
process, secret methods or other trade secrets which are 
proprietary information certified by the signature of the 

responsible person for the owner to meet the following 
criteria: (I) information for which the owner has been taking 
and will continue to take measures to protect confidentiality; 
(ii) information that has not been and is not presently 
reasonably obtainable without the owner's consent by private 
citizens or other firms through legitimate means other than 
discovery based on a showing of special need in a judicial or 
quasi-judicial proceeding; (iii) information which is not publicly 
available from sources other than the owner,· and (iv) 
information the disclosure of which would cause substantial 
harm to the owner. 

"Consent agreement" means an agreement that the owner 
or any other person will perform specific actions for the 
purpose of diminishing or abating the causes of air pollution 
or for the purpose of coming into compliance with this 
regulation, by mutual agreement of the owner or any other 
person and the board. A consent agreement may include 
agreed upon civil charges. 

"Consent order" means an agreement issued as an order. 
Such orders may be issued without a hearing. 

"Control" means: 

1. When used to join all entities under common 
management, means any one or a combination of the 
following: 

a. A third person or firm has equity ownership of 51% 
or more in each of two or more firms. 

b. Two or more firms have common corporate officers, 
in whole or in substantial part, who are responsible for 
the day-to-day operation of the companies. 

c. One firm leases, operates, supervises, or in 51% or 
greater part owns equipment, facilities or both used by 
another person or firm, or has equity ownership of 
51% or more of another firm. 

2. When used to refer to the management of vehicles, 
means a person has the authority to decide who may 
operate a particular vehicle, and the purposes for which 
the vehicle may be operated. 

3. When used to refer to the management of people, 
means a person has the authority to direct the activities 
of another person or employee in the precise situation, 
such as the work place. 

"Conventional fuel" or "conventional gasoline'' means any 
gasoline which has not been certified under 40 CFR 80.40. 

"Conversion configuration" means any combination of 
vehicle or engine conversion hardware and a base vehicle of 
a specific engine family. 

"Covered fleet" means any fleet of 10 or more motor 
vehicles which are owned or operated, leased or otherwise 
controlled by a single person and which can be centrally 
fueled. For purposes of this definition the term "can be 
centrally fueled" means the sum of those vehicles that are 
centrally fueled and those vehicles that are capable of being 
centrally fueled. All motor vehicles owned or operated, 
leased or otherwise controlled by such person, by any person 
who controls such person, by any person under common 
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control with such person, and by any person under common 
control with such person shall be treated as owned by such 
person. Vehicle types described below as exempt from the 
program shall not be counted toward the 1 0-vehic/e criterion. 

The term "covered fleet" does not include: 

1. Motor vehicles under normal circumstances garaged 
at a personal residence at night unless the vehicles are 
centrally fueled; 

2. Motor vehicles held for lease or rental to the general 
public; 

3. Motor vehicles held for sale by motor vehicle dealers 
(including dealer demonstration vehicles); 

4. Vehicles used for motor vehicle manufacturer product 
evaluations or tests; 

5. Law-enforcement and other emergency vehicles; or 

6. Nonroad vehicles including farm and construction 
vehicles. 

"Covered fleet owner" means a person who owns or 
operates a fleet of at least 10 covered fleet vehicles and that 
fleet is operated in a single region of the program area (even 
if the covered fleet vehicles are garaged outside of the 
region). For the purpose of determining the 10-vehicle 
criterion, the program region shall include the geographic 
area of the entire nonattainment area in areas where the 
program region is parl of a multi state nonattainment area. 

is: 
"Covered fleet vehicle" means only a motor vehicle which 

1. In a vehicle class for which emission standards 
prescribed in Part IV [ (9 VAG 5-120-140 et seq.) ] are 
applicable; 

2. In a covered fleet which is centrally fueled or capable 
of being centrally fueled; and 

3. Operated in a single region of the program area. 

For the purposes of this definition, the program region shall 
include the geographic area of the entire non attainment area 
in areas where the program region is part of a multistate 
nonattainment area. 

"Dealer" means any person who is engaged in the sale or 
the distribution of new motor vehicles or new motor vehicle 
engines to the ultimate purchaser. 

"Dealer demonstration vehicle" means any vehicle that is 
operated by a motor vehicle dealer solely for the purpose of 
promoting motor vehicles sales, either on the safes lot or 
through other marketing or sales promotions, or for permitting 
potential purchasers to drive the vehicle for prepurchase or 
pre/ease evaluation. 

The term "dealer demonstration vehicle" does not include 
vehicles held by dealers for their own business purposes, 
such as shuttle buses, loaner vehicles, or other repair or 
business-related vehicles. 
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"Dedicated-fuel vehicle" means a vehicle which operates 
on one specific fuel other than gasoline, diesel, or fuel 
mixtures containing more than 15% by volume of gasoline. 

"Department" means any employee or other representative 
of the Virginia Department of Environmental Quality, as 
designated by the director. 

"Director" means the Director of the Virginia Department of 
Environmental Quality or a designated representative. 

"Dual-fuel" or "bi-fuel vehicle" means any motor vehicle 
capable of operating on two different fuels, but not a mixture 
of the fuels. A dual-fuel or bi-fuel vehicle (i) qualifies as a 
clean-fuel fleet vehicle when certified as meeting the 
standards prescribed in Part IV [ (9 VAG 5-120-140 et seq.)] 
for both fuels and (ii) is eligible to eam credits as provided in 
Part V [ (9 VAG 5-120-160 et seq.) ] when the above 
requirements are met. 

"Emergency vehicle" means any of the following: 

1. Law-enforcement vehicles operated by or under the 
direction of a federal, state, or local law-enforcement 
officer (i) in the chase or apprehension of violators of the 
law or persons charged with or suspected of any such 
violation; or (ii) in response to an emergency call. 

2. Regional detention center vehicles operated by or 
under the direction of a correctional officer responding to 
an emergency call or operating in an emergency 
situation. 

3. Vehicles used to fight fire, including publicly-owned 
state forest warden vehicles, when traveling in response 
to a fire alarm or emergency call. 

4. Ambulances, rescue or life-saving vehicles designed 
or used for the principal purpose of supplying 
resuscitation or emergency relief where human life is 
endangered. 

The term "emergency vehicle" does not include tow trucks 
or other utility vehicles that may be authorized to exceed the 
speed limit in special circumstances. 

"Emission standard" means any provision of Part IV which 
prescribes an emission limitation, or other emission control 
requirements for motor vehicle air pollution. 

"Factlity" means something that is built, IT/Stalled or 
established to serve a particular purpose; includes, but is not 
limited to, buildings, installations, public works, businesses, 
commercial and industrial plants, shops and stores, heating 
and power plants, apparatus, processes, operations, 
structures, and equipment of all types. 

"Federal Clean Air Act" means 42 USC 7401 et seq. 

"Federal employee" means civilian or military personnel 
employed or stationed at a federal facility, including 
contractor personnel, for more than 60 days in a calendar 
year. 

"Federal facility" means a facility or complex that is owned, 
leased, or operated by a U.S. government agency, including 
parking areas provided to federal employees at the facility. 
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"Federal tier /" or "tier /" means new gaseous and 
particulate tail pipe emission standards for use in certifying 
new light duty vehicles and light duty trucks, beginning with 
the 1994 model year and are completely phased-in by the 
1996 model year, as promulgated by the US. Environmental 
Protection Agency. 

[ "Financial hardship" means (i) the cost of a clean-fuel 
fleet vehicle of a type or model that meets the normal 
requirements and practices of the principal business of the 
fleet operator exceeds 25% of a nonclean-fue/ fleet vehicle or 
(ii) the covered fleet operator's annual budget to own and 
operate that portion of the fleet covered by the requirements 
of this [ regld!-atieR chapter] inrreases by more than 1.0% in a 
budget year ] 

"Flexible-fuel vehicle" means any motor vehicle capable of 
operating on any mixture of two or more different fuels. A 
flexible-fuel vehicle (i) qualifies as a clean-fuel fleet vehicle 
when certified on any blend of two fuels as meeting the 
standards prescribed in Part IV [ (9 VAG 5-120-140 et seq,)] 
and (ii) is eligible to eam credits as provided in Part V [ (9 
VAG 5-120-160 et seq,) ] when the above requirements are 
met. Credits shall be allocated based on the less stringent 
certification standard. 

"Formal hearing" means administrative proceedings other 
than those informational or factual inquiries of an informal 
nature provided in §§ 9-6.14:7.1 and 9-6.14:11 of the 
Administrative Process Act and includes only (i) opportunity 
for private parties to submit factual proofs in formal 
proceedings as provided in § 9-6.14:8 of the Administrative 
Process Act in connection with the making of regulations or 
(ii) a similar right of private parties or requirement of puQ!ic 
agencies as provided in § 9-6.14:12 of the Administrative 
Process Act in connection with case decisions. 

"Gross vehicle weight rating (GVWR)" means the 
maximum recommended combined weight of the motor 
vehicle and its load as prescribed by the manufacturer and 
expressed on a permanent identification label affixed to the 
motor vehicle. 

"Heavy-duty vehicle (HDV)" means any affected motor 
vehicle (i) which is rated at more than 8,500 pounds GVWR 
or (ii) which has a vehicle curb weight of more than 6, 000 
pounds and has a basic frontal area in excess of 45 square 
feet. 

"Light HDV" means any affected motor vehicle weighing 
more than 8, 500 pounds and less than or equal to 
19,500 pounds GVWR 

"Medium HDV" means any affected motor vehicle 
weighing more than 19,500 pounds and less than or 
equal to 26,000 pounds GVWR 

"Heavy HDV" means any affected motor vehicle 
weighing more than 26,000 pounds. 

"Held for lease or rental to the general public" means. in 
reference to a motor vehicle, that it is owned or controlled 
primarily for the purpose of short-term rental or extended­
term leasing (with or without maintenance). without a driver. 
pursuant to a contract. 

"Implementation plan" means the plan, including any 
revision thereof, which has been submitted by the 
Commonwealth and approved in Subpart VV of 40 CFR Part 
52 by the administrator under § 110 of the federal Clean Air 
Act, or promulgated in Subpart VV of 40 CFR Part 52 by the 
administrator under§ 110(c) of the federal Clean Air Act, or 
promulgated or approved by the administrator pursuant to 
regulations promulgated under§ 301(d) of the federal Clean 
Air Act and which implements the relevant requirements of 
the federal Clean Air Act. 

"Inherently low emissions vehicle (/LEV)" means a LEV 
meeting ULEV NOx standards and having negligible 
evaporative emissions, as defined in 40 CFR 88.311-93. No 
dual-fuel or flexible-fuel vehicle shall be considered an /LEV 
unless it is certified to the applicable standard on all fuel 
types for which it is designed to operate. 

"Law-enforcement vehicle" means any vehicle (i) which is 
primarily operated by a civilian or military police officer or 
sheriff, or by personnel of the Federal Bureau of 
Investigation, the Drug Enforcement Administration, or other 
agencies of the federal government, or by state highway 
patrols, or other similar law-enforcement agencies, and (ii) 
which is used for the purpose of law-enforcement activities 
including, but not limited to, chase, apprehension, 
surveillance, or patrol of people engaged in or potentially 
engaged in unlawful activities. For federal law-enforcement 
vehicles, the definition contained in Executive Order 12759, 
Section 11: Alternative Fueled Vehicle for the Federal Fleet, 
Guidance Document for Federal Agencies, shall apply 

The term "law-enforcement vehicle" does not include Jaw-
enforcement agency vehicles used primarily for 
administrative or staff purposes. 

"Light-duty truck (LOT)" means any affected motor vehicle 
(i) which is rated at 6,000 pounds GVWR or less or is rated at 
8, 500 pounds G VWR or less and has a basic vehicle frontal 
area of 45 square feet or less; and (ii) which meets any of the 
following criteria: 

1. Designed primarily for purposes of transportation of 
property or is a derivation of such a vehicle. 

2. Designed primarily for transportation of persons and 
has a capacity of more than 12 persons. 

3. Equipped with special features enabling off-street or 
off-highway operation and use. 

"Light-duty vehicle (LDV)" means an affected motor vehicle 
that is a passenger car or passenger car derivative capable 
of seating 12 passengers or less. 

"Loaded vehicle weight (L VW)" means the weight of a 
vehicle's standard equipment and a nominally filled fuel tank 
plus 300 pounds. 

"Locality" means a city, town, or county created by or 
pursuant to state law. 

"Low emission vehicle (LEV)" means a motr vehicle as 
defined in 42 USC§ 7583. 

[ "Majority of travel" means that more than 50% of the 
annual miles traveled by the vehicle are in one or more 
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localities in a region of the program area. This can be 
determrned by (i) record keeping, by vehicle, for all miles 
traveled inside and outside of the region which demonstrates 
that more than half of the annual miles traveled are within the 
region, or (ii) records of total customer base which show that 
more than 50% of the customers have a location inside of the 
region. Other methods may be accepted based on case-by­
case determinations. For vehicles garaged within a region 
having the majority of travel outside the region boundaries, 
the above methods shall be used to determine whether such 
vehicles s~all be subject to the program requirements. ] 

"Mobile Emission Reduction Credit" or "MERC" means an 
air quality credit which is generated according to Part X [ (9 
VAG 5-120-280 et seq.)]. 

"Model year (MY)" means, for purposes of fleet purchase 
requirements, September 1 through August 31. 

"Motor vehicle" means any vehicle as defined in § 46.2-100 
of the Code of Virginia as a motor vehicle. 

"New covered fleet vehicle" means a vehicle that has not 
been previously controlled by the current purchaser, 
regardless of the model year. All vehicles leased or 
purchased for a fleet are considered in determining the 
number of new covered fleet vehicles to be purchased by a 
covered fleet owner for purposes of calculating percentage 
purchase requirements. 

The term "new covered fleet vehicle" does not include any: 

1. Motor vehicle manufactured before the effective date 
of this regulation; and 

2. Motor vehicle transferred (i) due to the purchase of a 
company not previously controlled by the purchaser, (ii) 
as part of an employee transfer, or (iii) for seasonal 
requirements not to exceed 120 days. 

"New motor vehicle" means, except with respect to 
vehicles or engines imported or offered for importation, a 
motor vehicle the equitable or legal title to which has never 
been transferred to an ultimate purchaser; and "new motor 
vehicle engine" means an engine in a new motor vehicle or a 
motor vehicle and engine the equitable or legal title to which 
has never been transferred to the ultimate purchaser,· and 
with respect to imported vehicles or engines, such terms 
mean a motor vehicle and engine, respectively, manufactured 
after the effective date of a regulation issued under § 202 of 
the federal Clean Air Act which is applicable to such vehicle 
or engine (or which would be applicable to such vehicle or 
engine had it been manufactured for importation into the 
United States). ] 

''NMHC" means nonmethane hydrocarbons contained in a 
gas sample, including all oxygenated organic gases 
containing five or fewer carbon atoms; aldehydes, ketones, 
alcohols, ethers, and all known alkanes, alkenes, alkynes 
and aromatics containing 12 or fewer carbon atoms. 

"NMOG" means the total mass of nonmethane organic gas 
in the emissions of a vehicle including oxygenated and 
nonoxygenated hydrocarbon em1ssions. 

"Nonattainment area" means, for any air pollutant, an area 
which is designated "nonattainment" with respect to that 
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pollutant under the provisions of§ 1 07(d) of the federal Clean 
Air Act. 

"Noncovered fleet" means nine or less motor vehicles 
which are owned, operated, leased or rented for use by a 
common owner or have been consigned for maintenance to a 
common facility. 

"Noncovered vehicle" means any vehicle that is exempt 
from this regulation. 

"Nonexempt fleet vehicle" means and motor vehicle which 
is not specifically exempt under§ 241(5) ofthe federal Clean 
Air Act. 

"Nonmethane hydrocarbon equivalent" means the sum of 
the carbon mass emissions of nonoxygenated nonmethane 
hydrocarbons plus the carbon mass emissions of alcohols, 
aldehydes, or other organic compounds which are separately 
measured in accordance with the applicable test procedures 
of 40 CFR Part 86, expressed as gasoline-fueled vehicle 
nonmethane hydrocarbons. In the case of exhaust 
emissions, the hydrogen-to-carbon ratio of the equivalent 
hydrocarbon is 1.85:1. In the case of diurnal and hot soak 
emissions, the hydrogen-to-carbon ratios of the equivalent 
hydrocarbons are 2.33:1 and 2.2:1 respectively. 

[ "OEM" meaRs erfgiRal e~uifJmeRt maRufaewrer. "Original 
equipment manufacturer (OEM)" means any person engaged 
in the manufacturing or assembling of new motor vehicles, 
new motor vehicle engines, or importing such vehicles or 
engines for resale, or who acts for and is under the control of 
any such person in connection with the distribution of new 
motor vehicles, or new motor vehicle engines, but shall not 
include any dealer with respect to new motor vehicles or new 
motor vehicle engines received by him in commerce. 
"Onginal equipment manufacturer" shall also include any 
business, individual, or entity that obtains a certificate of 
conformity with the clean-fuel vehicle standards and 
requirements for a vehicle or engine configuration pursuant to 
the requirements of 40 CFR Parts 86 and 88 prior to placing 
a vehicle into service. ] 

"Order" means any decision or directive of the board, 
including special orders, emergency special orders, consent 
orders, and orders of all types, rendered for the purposes of 
diminishing or abating the causes of air pollution or 
enforcement of this regulation. Unless specified otherwise in 
this regulation, orders shall only be issued after the 
appropriate administrative proceeding. 

"Owner" means any person, including bodies politic and 
corporate, associations, partnerships, personal 
representatives, trustees and committees, as well as 
individuals, who owns, leases, operates, controls or 
supervises a covered fleet. 

"Owned or operated, leased, or otherwise controlled by 
such person" means either of the following: 

1. Such person holds the beneficial title to the vehicle. 

2. Such person uses the vehicle for transportation 
purposes pursuant to a contract or similar arrangement, 
the term of such contract or similar arrangement is for a 
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period of 120 days or more, and such person has control 
over the vehicle pursuant to the definition of control. 

"Partially covered fleet" means a vehicle fleet that contains 
10 or more covered fleet vehicles and includes noncovered 
vehicles. 

"Party" means any person named in the record who 
actively participates in the administrative proceeding or offers 
comments through the public participation process. The term 
''party" also means the department. 

"Person" means an individual, corporation, partnership, 
association, a governmental body, a municipal corporation, or 
any other legal entity. 

"Pollutant" means any substance the presence of which in 
the outdoor atmosphere is or may be harmful or injurious to 
human health, welfare or safety, to animal or plant life, or to 
property, or which unreasonably interferes with the enjoyment 
by the people of life or property 

"Program area" means the territorial area encompassed by 
the boundaries of localities in the following designated 
regions: 

1. The Northern Virginia region: Arlington County, 
Fairfax County, Fauquier County, Loudoun County, 
Prince William Country, Stafford County, the City of 
Alexandria, the City of Fairfax, the City of Falls Church, 
the City of Manassas, and the City of Manassas Park. 

2. The Richmond region: Caroline County, Charles City 
County, Chesterfield County, Hanover County, Henrico 
County, the City of Colonial Heights, the City of 
Hopewell, and the City of Richmond. 

3. The Hampton Roads region: James City County, 
York County, the City of Chesapeake, the City of 
Hampton, the City of Newport News, the City of Norfolk, 
the City of Poquoson, the City of Portsmouth, the City of 
Suffolk, the City of Virginia Beach, and the City of 
Williamsburg. 

"Public hearing" means an informal proceeding, similar to 
that provided for in§ 9-6.14:7.1 of the Administrative Process 
Act, held to afford persons an opportunity to submit views 
and data relative to a matter on which a decision of the board 
is pending. 

"Responsible official" means one of the following: 

1. For a business entity, such as a corporation, 
association or cooperative: 

a. The president, secretary, treasurer, or vice­
president of the business entity in charge of a principal 
business function, or any other person who performs 
similar policy or decision making functions for the 
business entity, or 

b. A duly authorized representative of such business 
entity if the representative is responsible for the overall 
operation of one or more operating facilities and has 
authority to sign documents and such authority has 
been assigned or delegated to such representative in 
accordance with procedures of the business entity and 

the delegation of authority is approved in advance by 
the board; 

2. For a partnership or sole proprietorship: a general 
partner or the proprietor, respectively; or 

3. For a municipality, state, federal, or other public 
agency: either a principal executive officer or ranking 
elected official. A principal executive officer of a federal 
agency includes the chief executive officer having 
responsibility for the overall operations of a principal 
geographic or operational unit of the agency 

"Test weight (TIN)" means the vehicle curb weight added to 
the gross vehicle weight rating and divided by two. 

"Transitional low emission vehicle (TLEV)" means a motor 
vehicle which has been certified as not exceeding the 
applicable standards prescribed in Part IV ( (9 VAG 5-120-
140 et seq.) ]. 

'Transportation control measures (TCMs)" means those a1r 
pollution control measures which are directed at limiting the 
location and use of motor vehicles, including, but not limited 
to, the following: carpools, special bus lanes, rapid transit 
systems, commuter park and ride lots, bicycle lanes, signal 
system improvements, and employer commute options. 
TCMs do not include those control measures which are 
directed at limiting emissions directly from mobile sources, 
such as the following: federal motor vehicle emission 
standards [ (40 CFR Part 86) ], fuel volatility limits, a1r 
pollution control anti-tampering programs, clean-fuel fleet 
programs, and motor vehicle emissions inspection programs. 

[ "Ultimate purchaser" means, with respect to any new 
motor vehicle or new motor vehicle engine, the first person 
who in good faith purchases such new motor vehicle or new 
engine for purposes other than resale. ] 

"Ultra-low emissions vehicle (ULEV)" means a motor 
vehicle as defined in 42 USC§ 7583. 

"Under normal circumstances garaged at personal 
residence" means, in reference to a motor vehicle, that, when 
not in use, it is normally parked at the personal residence of 
the individual who usually operates it, rather than at a central 
refueling, maintenance, or business location or any 
combination thereof. 

"Used for motor vehicle manufacturer product evaluations 
and tests" means, in reference to a motor vehicle, that it is (i) 
owned and operated by a motor vehicle manufacturer or a 
motor vehicle component manufacturer, or (ii) owned or held 
by a university research department, independent testing 
laboratory or other such evaluation facility solely for the 
purpose of evaluating the performance of such vehicle for 
engineering, research and development, or quality control 
reasons. 

The term "used for motor vehicle manufacturer product 
evaluations and tests" does not include any vehicles that are 
held by manufacturers for their own business purposes, such 
as· 

1. Vehicles allocated to sales people for their business 
use, 
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2. Delivery vehicles, and 

3. Other business related vehicles. 

"Variance" means the temporary exemption of an owner or 
other person from this regulation, or a temporary change in 
this regulation as it applies to an owner or other person. 

"Vehicle conversion" or "conversion" means a nonoriginal 
equipment manufacturer produced vehicle that is cerlified by 
the U.S. Environmental Protection Agency as meeting clean­
fuel fleet vehicle standards. 

"Vehicle curb weight" means actual manufacturer's 
estimated weight of the vehicle in operational status with all 
standard equipment and weight of fuel at normal tank 
capacity, and the weight of optional equipment computed in 
accordance with 40 CFR 86.082-24. Incomplete light-duty 
trucks shall have the curb weight specified by the 
manufacturer. 

"Vehicle miles traveled "means the total miles traveled in 
one year as supported by records and documentation. 
Where no such documentation exists, the vehicle miles 
traveled shall be assumed to be 10,000 miles per year. 

"Virginia Air Pollution Control Law" means Chapter 13 
(§ 10.1-1300 et seq.) of Title 10.1 ofthe Code of Virginia. 

"Virginia Clean-Fuel Fleets Law" means §§ 46.2-1176, 
46.2-1179.1, 46.2-1180 A, 46.2-1187, and 46.2-1187.1 of 
Title 46.2 ofthe Code of Virginia. 

"Virginia Clean~Fuel Fleet Program" means the program for 
the regulation and purchase of clean-fuel fleet vehicles to 
reduce vehicle emissions as established by the Virginia 
Clean-Fuel Fleets Law. 

"Virginia Register Act" means Chapter 1.2 (§ 9-6.15 et 
seq.) of Title 9 ofthe Code of Virginia. 

"Virginia Voluntary Mobile Emission Credit Program" 
means the program in Part X[ (9 VAC 5-120-280 et seq.)] for 
the generation of voluntary mobile emissions credits to 
receive early or additional air quality credits. 

"Zero emissions vehicle (ZEV)" means a motor vehicle as 
defined in 42 USC§ 7583. 

PART II. 
GENERAL PROVISIONS. 

[ ~ 9 VAG 5-120-30. ] Applicability and authority of the 
department. 

A. The provisions of this [ reg~:.~iatioR chapter ], unless 
specified otherwise, apply to any owner of a covered fleet 
vehicle specified in subsection B of this section. 

B. The provisions of this [ FefJHialien chapter ], unless 
specified otherwise, apply to the following covered fleet 
vehicles: 

1. Any covered fleet vehicle registered by the Virginia 
Department of Motor Vehicles and garaged within the 
program area. 

2. Any covered fleet vehicle registered by the Virginia 
Department of Motor Vehicles and garaged outside of 
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the program area which has (i) a base of operations in 
the program area or (ii) a majority of [ ils amwa1 ] travel 
in the program area. 

3. Any covered fleet vehicle (i) owned or operated by a 
U.S. government agency located within the program 
area, (ii) operated on or commuting to a federal facility 
within the program area, or (iii) owned or operated by a 
U.S. government agency located outside the program 
area but with a base of operations in the program area or 
a majority of [its annHal] travel in the program area. 

4. Any covered fleet vehicle (i) owned or operated by a 
state or local government agency located within the 
program area, (ii) operated on or commuting to a state or 
local government facility within the program area, or (iii) 
owned or operated by a state or local government 
agency located outside the program area but with a base 
of operations in the program area or a majority of [ #s 
aAmJal] travel in the program area. 

C. The provisions of this regulation, unless specified 
otherwise, apply in the program area. 

D. The provisions of this regulation, unless specified 
otherwise, apply only to those pollutants for which emission 
standards are setforth in Part IV [ (9 VAG 5-120-140 et seq.) 

l 
E. By the adoption of this regulation, the board confers 

upon the department the administrative, enforcement and 
decision making authority enumerated herein. 

F. This regulation is established to implement the 
provisions of the Virginia Clean-Fuel Fleets Law and the 
federal Clean Air Act. 

G. The Administrative Process Act and Virginia Register 
Act provide that state regulations may incorporate documents 
by reference. Throughout this regulation, documents of the 
types specified below have been incorporated by reference, 
and in some cases they have been cross-referenced. 

1. United States Code. 

2. Code of Virginia. 

3. Code of Federal Regulations. 

4. Federal Register. 

[ ~ 9 VAC 5-120-40.] Hearings and proceedings. 

A. The primary hearings and proceedings associated with 
this regulation are as follows: 

1. For the public hearing required before considering 
variances and amendments to and revocation of 
variances, the procedure for a public hearing shall 
conform to the provisions of[ §44 9 VAG 5-120-60.]. 

2. For the informal proceeding used to make case 
decisions, the procedure for an informal proceeding shall 
conform to§ 9-6.14:11 of the Administrative Process Act. 

3. For the formal hearing for the enforcement or review 
of orders, licenses and permits and for the enforcement 
of regulations, the procedure for a formal hearing shall 
conform to§ 9-6.14:12 of the Administrative Process Act. 
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B. Records of hearings and proceedings may be kept in 
one of the following forms: 

1. Oral statements or testimony at any public hearing or 
informational proceeding will be stenographically or 
electronically recorded, and may be transcribed to 
written form. 

2. Oral statements or testimony at any informal 
proceeding will be stenographically or electronically 
recorded, and may be transcribed to written form. 

3. Formal hearings will be recorded by a court reporter, 
or electronically recorded for transcription to written form. 

C. Availability of record;, uf hearings and proceedings 
shalf be as follows: 

1. A copy of the transcnpt of a public hearing or 
informational proceeding, if transcribed, will be provided 
within a reasonable time to any person upon receipt of a 
written request and payment of the cos~; if not 
transcribed, the additional cost of preparation will be paid 
by the person making the request. 

2. A copy of the transcript of an informal proceeding, if 
transcribed, will be provided within a reasonable time to 
any person upon receipt of a written request and 
payment of cost; if not transcribed, the additional cost of 
preparation will be paid by the person making the 
request. 

3. Any person desiring a copy of the transcript of a 
formal hearing recorded by a court reporter may 
purchase the copy directly from the court reporter,· if not 
transcribed, the additional cost of preparation will be paid 
by the person making the request. 

[ ~ 9 VAG 5-120-50.] Appeal of case decisions. 

A. Any fleet owner or other party significantly affected by 
any action of the board taken without a formal hearing, or by 
inaction of the board, may request a formal hearing in 
accordance with § 9-6.14:12 of the Administrative Process 
Act, provided a petition requesting such hearing is filed with 
the board. In cases involving actions of the board, such 
petition shalf be filed within 30 days after notice of such 
action is mailed or delivered to such owner or party 
requesting notification of such action. 

B. In cases where the board fails to make a case decision, 
the fleet owner or other party significantly affected, may 
provide written notice to the board that a decision is due in 
accordance with §§9-6.14:11 and 9-6.14:12 of the 
Administrative Process Act. Appeals thereafter shall be in 
accordance with the Administrative Process Act. 

C. Prior to any formal hearing, an informal fact finding 
shall be held pursuant to § 9-6. 14. 11 of the Administrative 
Process Act, unless the named party and the board consent 
to waive the informal proceeding and go directly to a formal 
hearing. 

D. Any decision of the board resultant from a formal 
hearing shall constitute the final decision of the board. 

E. Judicial review of a final decision of the board shall be 
afforded in accordance with§ 9-6.14:16 of the Administrative 
Process Act. 

F. Nothing in this section shall prevent disposition of any 
case by consent. 

G. Any petition for a formal hearing or any notice or 
petition for an appeal by itself shall not constitute a stay of 
decision or action. 

[ §-24 9 VAG 5-120-60.] Variances. 

A. The board may in its discretion grant variances to any 
provision of this regulation after an investigation and public 
hearing. If a variance is appropriate, the board shall issue an 
order to this effect. Such order shall be subject to 
amendment or revocation at any time for the reasons 
specified in the order. 

B. The board shall adopt variances and amend or revoke 
variances if warranted only after conducting a public hearing 
pursuant to public advertisement in at least one major 
newspaper of general circulation in the program area of the 
subject, date, tlfne and place of the public heanng at least 30 
days prior to the scheduled hearing. The hearing shall be 
conducted to give the public an opportunity to comment on 
the variance and the hearing record shall remain open for a 
minimum of 15 days after the hearing for the purpose of 
receiving additional public comment. 

[ ~9 VAG 5-120-70.] Right of entry. 

Whenever it is necessary for the purposes of this 
regulation, the department may enter, at reasonable times, 
any establishment or upon any property, public or private, for 
the purpose of obtaining information or conducting surveys, 
audits or investigations as authorized by § 46.2-1187. 1 of the 
Virginia Clean-Fuel Fleets Law 

[ ~ 9 VAG 5-120-80.] Conditions on approvals. 

A. The board or director may impose conditions upon an 
approval issued pursuant to this regulation, (i) which may be 
necessary to carry out the policy of the Virginia Clean-Fuel 
Fleets Law, and (ii) which are consistent with this regulation. 
Except as specified herein, nothing in this regulation shall be 
understood to limit the power of the board or department in 
this regard. 

B. A fleet owner may consider any condition imposed by 
the board or director as a denial of the approval, which shall 
entitle the applicant to appeal the decision pursuant to [ §-2,-3 
9 VAG 5-120-50.] 

[ §----2+ 9 VAG 5-120-90. ] Procedural information and 
guidance. 

A The department may adopt detailed policies and 
procedures which: 

1. Request data and information in addition to and in 
amplification of the provisions of this regulation; 

2. Specify the methods and means to determine 
compliance with applicable provisions of this regulation; 
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3. Set forth the format by which all data and information 
should be submitted; and 

4. Set forth how the regulatory programs should be 
implemented 

B. In cases where this regulation specifies that procedures 
or methods shall be approved by, acceptable to or 
determined by the board or department, the fleet owner or 
any other affected person may request information and 
guidance concerning the proper procedures and methods 
and the board or the department shall furnish tn writing such 
information on a case-by-case basis. 

[ §-;b& 9 VAG 5-120-100.] Relationship of state regulations 
to federal regulations. 

A. In order for the Commonwealth to fulfill its obligations 
under the federal Clean Air Act, some provisions of this 
regulation are required to be approved by the US. 
Environmental Protection Agency and when approved those 
provisions become federally enforceable. 

B. In cases where this regulation specifies that procedures 
or methods shall be approved by, acceptable to or 
determined by the board or department or specifically 
provides for decisions to be made by the board or 
department, it may be necessary to have such act;ons 
(approvals, determinations, exemptions, exclusions, or 
decisions) reviewed and confirmed as acceptable or 
approved by the US. Environmental Protection Agency tn 
order to make them federally enforceable. Determination of 
which state actions require federal confirmation or approval 
and the administrative mechanism for making associated 
confirmation or approval decisions shall be made on a case­
by-case basis in accordance with U.S. Environmental 
Protection Agency regulations and policy. 

[ ~ 9 VAG 5-120-110.] Delegation of authority. 

In accordance with the Virginia Clean-Fuel Fleets Law, the 
director, or a designee, may perform any act of the board 
provided under this [ req&!ation chapter]. 

[ ~ 9 VAG 5-120-120.] Availability of information. 

A. Fleet vehicle data in the possession of the department 
shall be avaifable to the public without exception. 

B. Any other records, reports or information in the 
possession of the department shalf be available to the public 
with the following exception: 

The department shall consider such records, reports or 
information, or particular part thereof, confidential in 
accordance with the Virginia Uniform Trade Secrets Act 
(§ 59.1-336 et seq. of the Code of Virginia) upon a 
showing satisfactory to the department by any fleet 
owner that such records, reports or information, or 
particular part thereof, meet the criteria in subsection C 
of this section and the station owner provides a 
certification to that effect signed by a responsible person 
for such owner. Such records, reports or information, or 
particular part thereof. may be disclosed, however, to 
other officers. employees or authorized representatives 
of the Commonwealth of Virginia and the US. 
Environmental Protection Agency concerned with 
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carrying out the provisions of the Virginia Clean-Fuel 
Fleets Law and the federal Clean Air Act. 

C. In order to be exempt from disclosure to the public 
under subsection B of this section, the record, report or 
information shall satisfy the following criteria: 

1. Information for which the fleet owner has been taking 
and will continue to take measures to protect 
confidentiality; 

2. Information that has not been and is not presently 
reasonably obtainable without the consent of the fleet 
owner or motor vehicle owner by private citizens or other 
firms through legitimate means other than discovery 
based on a showing of special need in a judicial or 
quasi-judicial proceeding; 

3. Information which is not publicly available from 
sources other than the fleet owner; and 

4. lnfonnation the disclosure of which would cause 
substantial harm to the fleet owner. 

PART /11. 
CLEAN-FUEL FLEET[ VEHICLE] PURCHASE 

REQUIREMENTS 

[ ~ 9 VAG 5-120-130. ] Clean-fuel fleet vehicle 
purchase requirements for covered fleet owners. 

A [ For the Northern Virginia region of the program area, ] 
covered fleet owners shall make purchases of clean-fuel fleet 
vehicles beginning with model year 1998 vehicles. [ This 
subsection shall apply to fleet vehicles or in the case of multi­
regional fleets that portion of the fleet vehicles (i) registered, 
(it) havtng a base of operations, or (tii) havtng a majority of 
travel in one or more localities in the Northern Virginia region. 

B. For the Richmond and Hampton Roads regions of the 
program area, covered fleet owners shall make purchases of 
clean-fuel fleet vehicles beginning with model year 2007 
vehicles. For the purposes of the vehicle purchase phase-in 
rate in Table Iff-A, the phase-in schedule shalf begin in model 
year 2001 and proceed thereon. This subsection shall apply 
to fleet vehicles or tn the case of multi-regional fleets that 
portion of the fleet vehicles (i) registered, (ii) having a base of 
operations, or (iii) having a majority of travel in one or more 
localities in the Richmond or Hampton Roads regions. ] 

[ & c. l 
department 
purchases. 

Covered fleet owners shall register with the 
prior to making any clean-fuel fleet vehicles 

[ G, D. ] Purchase requirements shalf be in terms of a 
percentage of the total number of new covered fleet vehicles 
of each class purchased each year by a covered fleet owner. 

[ f* E. ] The purchase requirements may be extended [ ey 
Uf3 to three years if the af'IHGf3date ve#is!es are not avai/aele 
for sale io the State of California as provided in 9 VAG 5-120-
140Band9 VAC5-120-150C]. 

[ & F ] The purchase requirements shall be phased in 
over three years according to the schedule in Table Ili-A. 
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TABLE /II-A 
VEHICLE PURCHASE REQUIREMENT PHASE IN RATE 

Vehicle Class Model Year Model Year Model Year 
1998 1999 2000+ 

LDVILDT 30% 50% 70% 

HDV 50% 50% 50% 

[ ~ G. ] The purchase requirements of this program may 
be met by (i) purchasing new vehicles which meet the clean­
fuel fleet vehicle LEV, ULEV, or ZEV standards, (ii) by 
converting conventional vehicles to clean-fuel fleet vehicles 
which meet the applicable szandards, or (iii) by redeeming 
credits. 

[ H. Purchase requirements may be waived for one year at 
a time for covered fleet owners that demonstrate financial 
hardship. Purchase requirements may be waived only for 
that portion of the required clean-fuel fleet vehicle r urchases 
that would cause the covered fleet owner to exceed the 
criteria for financial hardship. ] 

PART IV. 
EMISSION STANDARDS FOR CLEAN-FUEL FLEET 

VEHICLES. 

[ §--4+. 9 VAG 5-120-140. ] Light-duty vehicle exhaust 
emission standards. 

A. No light-duty clean-fuel fleet vehicle shall discharge 
nonmethane organic gases (NMOG), carbon monoxide (CO), 
nitrogen oxides (NOx), formaldehyde (HCHO), and particulate 
matter (PM), if applicable, in its exhaust emissions in excess 
of the limits set forth in Tables IV-A, IV-B, IV-C. IV-D, IV-E, 
IV-F IV-G, IV-H, IV-I and /V-J. 

TABLE IV-A 
INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile) 
FOR LIGHT-DUTY VEHICLES FOR HCs, CO, NOx, HCHO, 

AND PM 

Vehicle NMOG co 
emission 
category 

TLEV 0.125 3.4 

LEV 0.075' 3.42 

ULEV 0.040 1.7 

1 -Applies to diesel vehicles only 

2- Applies to /LEVs. 

NOx HCHO PM1 

0.4 0.015 

0.2 0.015' 

0.22 0.008 

TABLE /V-B 
FULL USEFUL LIFE STANDARDS (grams/mile) FOR LIGHT­

DUTY VEHICLES FOR HCs, CO, NOx, HCHO, AND PM 

Vehicle NMOG co 
emission 
categorv 

TLEV 0.156 4.2 

LEV 0.09o' 4.22 

ULEV 0 055 2.1 

1 -Applies to diesel vehicles only 

2 -Applies to ILEVs. 

NOx 

0.6 

0.3 

0.32 

TABLE IV-C 

HCHO PM' 

0.018 0.08 

0.018' 0.08' 

0.011 0.04 

INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile) 
FOR LIGHT LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, 

HCHO, AND PM 

LVW Vehicle NMOG co 
(pounds) emission 

cateQorv 

0-3750 TLEV 0.125 3.4 

LEV 0.0752 3.4" 

ULEV 0.040 1.7 

3751- TLEV 0.160 4.4 
5750 

D. tad 4.42 LEV 

ULEV 0.050 2.2 

1 -Applies to diesel vehicles only 

2- Applies to ILEVs. 

NOx 

0.4 

0.2 

0.22 

07 

0.4 

0.42 

TABLE IV-D 

HCHO PM' 

0.015 

0.0152 

0.008 

0.018 

0.01ff 

0.009 

FULL USEFUL LIFE STANDARDS (grams/mile) FOR LIGHT 
LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, HCHO, AND PM 

LVW Vehicle NMOG co 
(pounds) emrssron 

cateaory 

0~3750 TLEV 0.156 4.2 

LEV 0_09(]' 4.2 

ULEV 0.055 2. 12 

3751- TLEV 0.200 5.5 
5750 

0_13d 5.52 LEV 

ULEV 0.070 2.8 

1 -Applies to diesel vehicles only. 

2- Applies to ILEVs. 

NOx HCHO PM' 

0.6 0_018 0_08 

0.3 0.018' 0.08' 

0. 32 0. 011 Q_ 04 

0.9 0.023 0.08 

0.5 0_0232 0.08' 

0.52 0_013 0.04 
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TABLE IV-E 
INTERMEDIATE USEFUL LIFE STANDARDS (grams/mile) 
FOR HEAVY LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, 

HCHO,ANDPM 

ALVW Vehicle NMOG co N0x2 

(pounds) emission 
cater~orv 

0-3750 LEV 0.1253 3.43 0.4 

ULEV 0_075 17 0.2" 

3751- LEV Q_160J 4.43 0.7 
5750 

0.43 ULEV 0.100 2.2 

5751- LEV 0_1953 5.03 1.1 
8500 

0.6' ULEV 0. 117 2.5 

1 -Applies to diesel vehicles only. 

2 - Does not apply to diesel vehicles. 

3 - Applies to ILEVs. 

TABLE IV-F 

HCHO PM' 

0.0153 

0.008 

Q_01Ef 

0.009 

0.0223 

0_011 

FULL USEFUL LIFE STANDARDS (grams/mile) FOR HEAVY 
LIGHT-DUTY TRUCKS FOR HCs, CO, NOx, HCHO, AND PM 

ALVW Vehicle NMOG co 
(pounds) emiSSIOn 

category 

0-3750 LEV 0.18d 5.o' 

ULEV 0.107 2.5 

3751- LEV 0.23o' 6.42 

5750 
ULEV 0.143 32 

5751- LEV 0.28d 7.3' 
8500 

ULEV 0.167 3.7 

1 -Applies to diesel vehicles only. 

2- Applies to ILEVs. 

NOx 

0.6 

oj 

1.0 

0.52 

1.5 

o.B' 

TABLE IV-G 

HCHO PM' 

0.022' ooa' 

0.012 0.04 

0.0272 Q_1(j 

0.013 0.05 

0.0322 0.122 

0.016 0.06 

NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND 
DUAL-FUELED VEHICLES WHEN OPERATING ON CLEAN 

ALTERNATIVE FUEL FOR LIGHT LIGHT-DUTY TRUCKS 
AND LIGHT-DUTY VEHICLES 

Vehicle Type 50,000 Mile 100,000 Mile 
NMOG Standard NMOG Standard 

MY 1996 and later: 

LOTs (0-3, 750 pounds 0 125 0.156 
LVWand LDVs 

LOTs (3, 751-5,750 0.160 0.200 
pounds LVW) 

Beoinnino MY 2001. 

LOTs (0-3, 750 pounds 0.075 0.090 
LVW) and LOVs 

LOTs (3.751-5.750 0.100 0.130 
oounds LVW) 

Volume 12, Issue 16 

Final Regulations 

TABLE IV-H 
NMOG STANDARDS (grams/mile) FOR FLEXIBLE-AND 

DUAL-FUELED VEHICLES WHEN OPERATING ON CLEAN 
ALTERNATIVE FUEL FOR HEAVY LIGHT-DUTY TRUCKS 

Vehicle Type 50,000 Mile 120,000 Mile 
NMOG Standard NMOG Standard 

Beginning MY 1998: 

LOTs (0-3, 750 pounds 0.125 0.180 
ALVV\1 

LOTs (3,751-5,750 0.160 0.230 
pounds AL VW) 

LOTs (5,751-8,500 0.195 0.280 
pounds AL VW) 

TABLE IV-I 
NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND 

DUAL-FUELED VEHICLES WHEN OPERATING ON 
CONVENTIONAL FUEL FOR LIGHT LIGHT-DUTY TRUCKS 

AND LIGHT-DUTY VEHICLES 

Vehicle Type 50,000 Mile 100, 000 Mile 
NMOG Standard NMOG Standard 

Beginnif1J!_MY 1996: 

LOTs (0-3, 750 pounds 0.25 0.31 
LVW) and LOVs 

LOTs (3, 751-5,570 0.32 0.40 
pounds LVW) 

Beoinning MY 2001 

LOTs (0-3, 750 pounds 0.125 0.156 
LVW) and LOVs 

LOTs (3, 751-5,570 0.160 0.200 
aounds LVWI 

TABLE IV-J 
NMOG STANDARDS (grams/mile) FOR FLEXIBLE- AND 

DUAL-FUELED VEHICLES WHEN OPERATING ON 
CONVENTIONAL FUEL FOR HEAVY LIGHT-DUTY TRUCKS 

Vehicle Type 50,000 Mile 120, 000 Mile 
NMOG Standard NMOG Standard 

Beginning MY 1998: 

LOTs (0-3, 750 pounds 0.25 0.36 
ALVW) 

LOTs (3, 751-5,750 0.32 0.46 
pounds ALVW) 

LOTs (5, 751-8,500 0.39 0.56 
pounds AL VW) 

B. If vehicles meeting the [ a8Bve emission ] standards [ 
set forth in subsection A of this section ] are not offered for 
sale in the State of California [ and sold or otherwise 
available commercially in the Commonwealth of Virginia ] as 
of model year 1998, then the beginning of the [#eel prewam 
purchase requirements set forth in 9 VAG 5-120-130 F] shall 
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be delayed until the first model year in which such vehicles 
are offered for sale in the State of California [ er until mecJel 
year 2001, whichever is eal'lier and sold or otherwise 
available commercially in the Commonwealth of Virginia ]. 

C. For purposes of credit calculations, the emission 
standards listed in Tables IV-K shall be used. 

TABLE IV-K 
EMISSION STANDARDS FOR DETERMINING CREDIT 

WEIGHTINGS 
Light-Duty Vehicle and Light-Duty Truck Emission Levels for 

Credit Calculations 

LDVs LOTs :S LOTs> LOTs> LOTs> 
and 6000 6000 6000 6000 

Vehicle LOTs co; gvwr gvwr gvwr gvwr 
Category 6000 and> and> and> 

gvwr 3750 ands 3750 tw 5750 tw 
ands lvwbut 3750 tw (grams/ buts 
3750 55750 (grams/ mile) P500 
lvw lvw mile) gvwr 
(grams/ (grams/ (grams/ 
mile) mile) mile) 

Tier 1 
Gasoline 
Vehicle: 

NMHC1 025 0.32 0.25 0.32 0.39 
CO .. 3.4 4.4 3.4 4.4 5.0 
NOx .. 0.4 OJ 0.4 OJ u 

LEV: 

NMOG. 0.075 0.1 0.125 0.16 0.195 

co" 3.4 4.4 3.4 4.4 5.0 
NOx .. 0.2 0.4 0.4 OJ u 

ULEV: 

NMOG. 0.04 0.05 0.075 0,1 0,117 
co .. 1J 2.2 1J 2.2 2.5 
NOx ... 0.2 0.4 0.2 0.4 0.6 

ZEV: 

NMOG. 0.0 0.0 0.0 0.0 0.0 
CO .. 0.0 0.0 0.0 0.0 0.0 
NOx .. 0.0 0.0 0.0 0.0 0.0 

1 - For purpose of credit calculations. NMHC is assumed to 
be equal to NMOG. 

[ §-44, 9 VAC 5-120-150. ] Heavy-duty [ e'eaA fuel #eet] 
vehicle [exhaust emission J standards. 

A No heavy-duty clean-fuel fleet vehicle shall discharge 
nonmethane hydrocarbon gases (NMHG), carbon monoxide 
(CO), nitrogen oxides (NOx), formaldehyde (HCHO), and 
particulate matter (PM), if applicable, in its exhaust emissions 
in excess of the limits set forth in Table IV-L 

TABLE IV-L 
EMISSION STANDARDS FOR HEAVY-DUTY TRUCKS 

Vehicle Category HDV > 8500 5{ 26.000 gvwr 
(grams/brake horse-power per hour) 

LEV. 

NMHC+NOx. 3.8 

CO. 15.50 
PM .. 0,10 

ULEV: 

NMHC+NOx ... 2.50 
CO. 7.20 
PM .. 0.05 
HCHO. 0.05 

/LEV: 

NMHC+NOx .. 2.50 
CO .. 14.40 
PM .. 0.10 
HCHO. 0.05 

ZEV: 

NMHC+NOx .. 0.0 
co .. 0.0 
PM .. 0.0 
HCHO .. 0.0 

B. The standards set forth in Table IV-L refer to the 
exhaust emitted while the vehicle is being tested in 
accordance with the applicable test procedures set forth in 40 
CFR Part 86, Subpart N. 

C. If vehicles meeting the standards set forth in Table IV-L 
are not offered for sale in the State of California [ and sold or 
otherwise available commercially in the Commonwealth of 
Virginia ] as of model year 1998, then the beginning of the 
purchase requirements [ set forth in 9 VAC 5-120-130 F] 
shall be delayed until the first model year in which such 
vehicles are offered for sale in the State of California [ er-until 
medel year 2()Q1, ·.vhiehever is earUer and sold or otherwise 
available commercially in the Commonwealth of Virginia ]. 

D. Exhaust emissions from engines used in heavy-duty 
low emission vehicles shall meet conventional vehicle 
standards set forth in 40 CFR Part 86 for total hydrocarbon, 
carbon monoxide, particulate, and organic material 
hydrocarbon equivalent. 

E A heavy-duty vehicle shall be certified as a ZEV if it is 
detennined by engineering analysis that the vehicle satisfies 
the following conditions: 

F. 

1. The vehicle fuel system shall not contain either 
carbon or nitrogen compounds (including air) which, 
when burned, form nonmethane hydrocarbons, oxides of 
nitrogen, carbon monoxide formaldehyde, or particulates 
as exhaust emissions. 

2. All primary and auxiliary equipment and engines must 
have no emissions of nonmethane hydrocarbons, oxides 
of nitrogen carbon monoxide formaldehyde and 
particulates. 

3. The vehicle fuel system and any auxiliary engine shall 
have no evaporative emissions. 

4 A r ny 8UX/18fY h ea er mus no opera e a b am ten 
temperatures above 40°F. 

For purposes of credit calculations. the emission 
standards set forth in Table IV-M shall be used. 
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TABLE /V-M 
EMISSION STANDARDS FOR DETERMINING CREDIT 

WEIGHT/NGS 
Heavy-Duty Eng1ne Emission Levels for Credit Calculations 

Vehicle Category HOV 8,501-26,000 gvwr 
f~~ams/brake horse~oower oer hour) 

Conventional Vehicles: 

HC+NOx1.2 .. 5.3 
co ... 15.5 

LEV: 

NMHC+NOx. .. 3.8 
co ... 15.5 

ULEV: 

NMHC+NOx ... 2.5 
co ... 7.2 

lEV. 

NMHC+NOx ... 0.0 
CO ... 0.0 

1 - For the purposes of credit calculation, HC is assumed to 
be equal to NMHC. 

2 - The conventional heavy duty emissions standard is not a 
combined standard. 

PARTV. 
CLEAN-FUEL FLEET [ VEHICLE ] CREDIT 

REQUIREMENTS. 

[ ~ 9 VAG 5-120-160.] Clean-fuel fleet vehicle credit 
requirements. 

All credit-generating vehicles shall meet the applicable 
emission standards in Pari IV [ (9 VAG 5-120-140 et seq.)] 
and other requirements of this regulation. 

[ ~ 9 VAG 5-120-170.] Credit generation. 

A Credits may be granted to a covered fleet owner for any 
of the following: 

1. Purchase of a clean-fuel fleet vehicle during any 
period subsequent to the approval of this regulation by 
the U.S. Environmental Protection Agency but prior to 
the effective date of the commencement of the clean-fuel 
fleet vehicle purchase requirement if the purchase meets 
all other clean-fuel fleet vehicle requirements applicable 
to such purchase, including the requirement to use only 
the fuel on which the vehicle was ceriified as a clean-fuel 
fleet vehicle. 

2. Purchase of a greater number of clean-fuel fleet 
vehicles than required in Pari Ill [ (9 VAG 5-120-130) ] 
which meet clean-fuel fleet vehicle emission standards 
specified in Part IV [ (9 VAC 5-120-140 et seq.)]. 

3. Purchase of a clean-fuel fleet vehicle which meets 
more stringent emission standards than the LEV 
standards in Part IV. 

Volume 12, issue 16 

Final Regulations 

4. Purchase of a clean-fuel fleet vehicle in an exempt or 
noncovered vehicle category by the owner of a covered 
or partially covered fleet. 

B. Credits may be granted to a fleet owner for the 
purchase of a clean-fuel fleet vehicle prior to the approval of 
this regulation by the US. Environmental Protection Agency if 
the purchase meets all clean-fuel fleet vehicle credit program 
requirements in this regulation, including the following: 

1. The vehicle purchase is certified to meet emission 
standards in Part IV. 

2. The vehicle purchased, if not a dedicated-fuel vehicle, 
meets the standards in Part IV on any fuel that the 
vehicle operates on. 

C. A bi-fue/ or flexible-fuel vehicle which is purchased by a 
fleet owner to comply with this regulation shall only be 
operated in the program area region on the fuels on which it 
was ceriified as a clean-fuel fleet vehicle. 

D. A noncovered or covered fleet owner who purchases or 
/eases a clean-fuel fleet vehicle only to generate a clean-fuel 
fleet vehicle credit shall be subject to the same requirements 
of this regulation as a covered fleet owner who purchases or 
leases a clean-fuel fleet vehicle to demonstrate compliance 
with purchase requirements in Pari Ill. 

[ ~ 9 VAG 5-120-180.] Credit values. 

A Credit values for LDVs and LOTs shall be rounded to 
two decimal places and determined in accordance with Table 
V-A: 

TABLE V-A 
Credits Based on Reduction in NMOG 

LOVs LOTss LOTs> LOTs> LOTs> 
and 6000 6000 6000 6000 

Vehicle LOTs 5" gvwr gvwr gvwr gvwr 
Category 6000 and> and::: and> and> 

gvwr 3750 3750 3750 5750 
and::: /vwand alvw alvw but afvw but 
3750 s5750 s5750 s8500 
lvw lvw alvw alvw 

LEV .. 1.00 1.26 0.71 0.91 1.11 

ULEV .. 1.20 1.54 1.00 1.26 1.56 

ZEV .. 1.43 1.83 1.43 1.83 2.23 

B. Credits generated by the purchase or lease of a 
qualifying LDV or a LOT clean-fuel fleet vehicle shall be 
designated at the time of issuance as light-duty clean-fuel 
fleet vehicle credits. 

C. Credit values for HDVs shall be detennined in 
accordance with Table V-B: 
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TABLE V-B 
Credits Based on Reduction in NMOG + NOx 

Vehicle Light Medium Heavy 
Cateqory HDV HDV HDV 

LEV .. 1.00 1.00 1.00 

ULEV .. 187 1.87 1.87 

ZEV ... 3.53 3.53 3.53 

D. Credits generated by the purchase of a qualifying light, 
medium or heavy HDV clean-fuel fleet vehicle shalf be 
designated at the time of issc · .,ce as light, medium or heavy 
HDV clean-fuel fleet vehicle credits. 

[ §-6,4-, 9 VAG 5-120-190.] Credit use. 

A A// credits generated in accordance with this regulation 
may be sold, traded or held for later use without discount or 
depreciation of such credits to meet the requiremeds of this 
regulation 

B. Covered fleet owners may use credits to meet the 
purchase requirements specified in Part Ill (i) by trading 
credits for vehicle purchases, or (ii) by redeeming credits that 
have been held for later use. 

C. A covered fleet owner desiring to demonstrate full or 
partial compliance with covered fleet purchase requirements 
by the redemption of credits shalf surrender sufficient credits 
as determined by this regulation. In lieu of purchasing a 
clean-fuel fleet vehicle, a fleet owner shall surrender credits 
equal to the credit value for the corresponding vehicle class 
and credit calculation as defined in Table V-A or V-B. 

D. Credits earned within the boundaries of an interstate 
nonattainment area may be traded within the boundaries of 
that nonattainment area. 

E. Credits may be traded according to the specifications 
established in this section and in [ ~ 9 VAC 5-120-200 ]. 

F. Credits earned as a result of clean-fuel fleet vehicle 
purchase requirements in one program area region shall not 
be used to demonstrate compliance in another program area 
region, even if a state contains more than one program area 
region. 

G. Owners of noncovered fleets and covered fleets may 
generate credits and be eligible for TCM exemptions provided 
that requirements of this [ regulatiee chapter] are met. 

[ ~ 9 VAC 5-120-200.] Credit allocation. 

A Credits generated by the purchase of LDVs and LDTs 
of 8, 500 pounds G VWR or less may be used to demonstrate 
compliance with covered fleet purchase requirements 
applicable to LDVs or LOTs of 8,500 pounds GVWR or less. 

B. Credits generated by the purchase of vehicles of more 
than 8,500 pounds GVWR shalf not be used to demonstrate 
compliance with the covered fleet purchase requirements for 
vehicles we1ghmg 8,500 pounds GVWR or less. 

C. Credits generated by the purchase of vehicles of 8. 500 
pounds GVWR or Jess shall not be used to demonstrate 

compliance with requirements tor vehicles of more than 8, 500 
poundsGVWR 

D. Credits generated by the purchase of a HDV of a 
particular weight subclass may be used to demonstrate 
compliance with required HDV purchases for the same or 
lighter weight subclass. These credits shalf not be used to 
demonstrate compliance with required HDV purchases for 
vehicles of heavier weight subclass than the weight subclass 
of the vehicle which generated the credits. 

[ §--46, 9 VAG 5-120-210. ] 
noncovered fleets. 

Credit generation for 

A. Noncovered fleet owners have no purchase 
requirements but may be eligible to generate credits and 
Transportation Control Measures (TCM) exemptions if they 
purchase credit-generating vehicles which meet the 
emissions standards in Part IV [ (9 VAC 5-120-140 et seq.)]. 

B. Notwithstanding Part Ill [ (9 VAG 5-120-130) ], 
noncovered fleet owners who want to generate credits shall 
be subject to all provisions of this regulation. 

PART VI. 
EXEMPTIONS FROM TRANSPORTATION CONTROL 

MEASURES. 

[ §--6+ 9 VAG 5-120-220. ] Clean-fuel fleet vehicle 
transportation control measure (TCM) exemptions. 

A. Eligible clean-fuel fleet vehicles shalf be exempt from 
time-of-day, day-of-week and other similar temporal-based 
TCMs which are established wholly or partially for air quality 
reasons and have an air quality element, as accounted for in 
the Implementation Plan except where such exemptions 
create a clear safety hazard. 

B. Vehicles certified as clean-fuel fleet vehicles, except for 
ILEVs, shalf not be exempt from TCMs where the temporal 
element is secondary to some other control element. 

C. Vehicles certified as clean-fuel fleet vehicles shalf be 
exempt from temporal TCMs commencing with the effective 
date of this regulation subject to the following: 

1. The subject vehicle shall remain in compliance with 
applicable clean-fuel fleet vehicle emission standards in 
Part IV and other clean-fuel fleet vehicle credit program 
reqwrements. 

2. Temporal clean-fuel fleet vehicle TCM exemptions 
are not effective outside program areas. 

3. Clean-fuel fleet vehicle TCM exemptions are not 
transferrable between vehicles within the same fleet. 

4. Clean-fuel fleet vehicle TCM exemptiOns shalf not be 
sold or traded. 

D. Clean-fuel fleet vehicles making use of the TCM 
exemptions shall be clearly identified as such by a special 
license plate issued by the Department of Motor Vehicles if 
the vehicle is to be eligible for TCM exemptions specified in 
subsection A of this section. 
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PART VII. 
REQUIREMENTS FOR VEHICLE CONVERSIONS TO 

QUALIFY AS A CLEAN-FUEL FLEET VEHICLE 

[ §-++. 9 VAG 5-120-230.] General. 

A. Conversions of engines or vehicles which satisfy the 
requirements of [ § BB. &Q6 94 ef 4Q CFR ,Dart gg 40 CFR 
88.306-94 ] shall be treated as a clean-fuel vehicle under 40 
CFR Part 88, Subpart C. 

B. The engine or vehicle shaJI be converted using a 
conversion configuration which has been certified according 
to the provisions of 40 CFR Part 86 using applicable 
emission standards and other provisions from 40 CFR Part 
88 for clean-fuel engines and vehicles. 

C. The clean-fuel vehicle aftermarket conversion certifier 
(i) shall be considered a manufacturer for purposes of§§ 206 
and 207 of the federal Clean Air Act and related enforcement 
provisions and (ii) shall be liable for in-use performance of all 
the vehicles produced under the certificate of conformity as 
outlined in 40 CFR Part 85. 

D. The installation of the certified conversion configuration 
may be performed by the aftermarket conversion cerlifier. 

1. The aftermarket conversion certifier shall submit a list 
of additional installers to the administrator within five 
working days if the installation of the certified conversion 
configuration is performed by an entity other than the 
aftermarket conversion certifier. 

2. The aftermarket conversion certifier shall provide 
instructions for installation of the aftermarket conversion 
configuration to installers listed on the certificate and 
ensure that the configurations are properly installed. 

E. The useful life period for the purpose of detenmining the 
in-use liability of the clean-fuel vehicle aftermarket conversion 
certifier shall be the original useful life of the vehicle prior to 
conversion. 

F. The conversion from an engine or vehicle capable of 
operating on gasoline or diesel fuel only to a clean-fuel 
engine or vehicle shall not be considered a violation of the 
tampering provisions of§ 203(a)(3) of the federal Clean Air 
Act if such ~conversion is done pursuant to a conversion 
configuration certificate by the aftermarket conversion 
certifier or by an installer listed on the certificate. 

PART VIII. 
CERTIFICATION REQUIREMENTS FOR COVERED AND 

NONCOVERED FLEET OWNERS. 

[ §-8+ 9 VAG 5-120-240.] Covered fleet owner certification 
requirements. 

A A covered fleet owner shall certify as specified below 
that vehicle purchases and credits sold or traded for each 
model year meet the purchase requirements for compliance 
according to Part Ill [ (9 VAG 5-120-130) ]. 

1. Certification shall be provided annually within 30 days 
of the end of the model year. 

2. Certification shall indicate reporting period, reporting 
person, program area region. number of covered fleet 
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vehicles by weight classes, number of new covered fleet 
vehicles by weight class, number of new clean-fuel fleet 
vehicles purchased by weight class and emission 
standard (LEV, ULEV, ZEV), current model year credit 
balance, and cumulative credit balance. 

B. The department shall verify the existence of credits 
prior to any transactions pertaining to selling or trading of 
credits. 

C. All credit transactions shall be approved by the 
department. 

D. Falsification of certification of compliance or credit 
generation shall constitute a violation of this regulation and 
the fleet owner shall be subject to enforcement procedures in 
Part IX[ (9 VAG 5-120-260 et seq.)]. 

[ ~ 9 VAG 5-120-250. ] Noncovered fleet owner 
certification requirements. 

Noncovered fleet owners who wish to generate credits and 
participate in the program as defined by this [ req&lai'en 
chapter ] shall comply with all certification requirements in 
this section. 

PART IX 
ENFORCEMENT PROCEDURES. 

[ ~ 9 VAG 5-120-260.] Enforcement of regulations and 
orders. 

A Whenever the department has reason to believe that a 
violation of any provision of this [ req~/atien chapter] or any 
order has occurred, notice shall be served on the alleged 
violator or violators, citing the applicable provision of this [ 
req&.1ai'en chapter ] or the order involved and the facts on 
which the alleged violation is based. The department may act 
as the agent of the board to obtain compliance through either 
of the following enforcement proceedings: 

1. Administrative proceedings. The deparlment may 
negotiate to obtain compliance through administrative 
means. Such means may be a consent agreement or 
any other mechanism that ensures or obtains 
compliance, including but not limited to those means 
prescribed in [ §-9,2 9 VAG 5-120-270.] In cases where 
the use of an administrative means is expected to result 
in compliance within 90 days or less, preferential 
consideration shall be given to the use of a consent 
agreement. Unless specified otherwise in this regulation, 
the administrative means shall be approved by the 
board. 

2. Judicial proceedings. The department may obtain 
compliance through legal means pursuant to §§ 10.1-
1316 and 46.2-1187 of the Code of Virginia. 

B. Nothing in this section shall prevent the department 
from making efforts to obtain voluntary compliance through 
conference, warning or other appropriate means. 

C. Orders and consent orders are considered 
administrative means and the board reserves the right to use 
such means in lieu of or to provide a legal basis tor the 
enforcement of any administrative means negotiated or 
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approved by the department under subsection A of this 
section. 

D. Any enforcement proceeding under this section may be 
used as a mechanism to ensure that the compliance with this 
regulation is reasonably maintained by the owner or other 
person. 

E. Case decisions regarding the enforcement of 
regulations and orders shall be made by the director These 
decisions (i) may be regarded by the aggrieved party as a 
final decision of the board and appealed pursuant to 
subsection C of [ §---&J 9 VAG 5-120-50 ] or (ii) may be 
appealed to the board pursuant to subsection A of [ §-;bJ 9 
VAG 5-120-50 ]. 

[ §--94 9 VAG 5-120-270. ] Civil charges: basis for civil 
charges; multiple violations. 

A. Compliance with this regulation by a covered fleet 
facility shall be the responsibility of the owner. Failure to 
comply with the appropriate provisions of the Virginia Clean­
Fuel Fleets Law or this regulation may be considered 
sufficient cause for enforcement action, including negotiated 
civil charges. In addition thereto, violators are also subject to 
criminal prosecution. The department shall develop a 
schedule of civil charges that sets forth the type of civil 
charges that are appropriate for the different types of 
violations. This schedule shall be used in negotiating 
consent agreements with fleet owners. Each day of violation 
shall be a separate offense, and each motor vehicle shall be 
treated separately in assessing violations. 

B. In the case of multiple violations considered at one 
time, the department may by consent of the fleet owner 
provide by order for separate civil charges for each violation. 

PART X 
VOLUNTARY MOBILE EMISSION REDUCTION CREDIT 

PROGRAM. 

[ ~ 9 VAG 5-120-280.] General. 

A The Virginia Voluntary Mobile Emission Reduction 
Credit Program, herein known as "MERC Program," is 
established to encourage the creation and trading of air 
quality credits generated by reductions in vehicle emissions. 

B. To the extent that this part conflicts with any regulation 
of the board promulgated to carry out the requirements of 
§ 10.1-1322.3 of the Code of Virginia. the regulation 
promulgated to carry out§ 10. 1-1322.3 shall apply. 

C. The MERC Program applies in the program area. 

D. The creation and use of air quality credits under the 
MERC Program shall not be used to satisfy purchase 
requirements in Part IV in such a way that may result in the 
double counting of credits. 

E. Covered and noncovered fleet owners may participate 
in the MERCProgram. 

F. Only vehicles which meet applicable standards of Part 
IV and vehicles which meet the standards of a TLEV may 
generate MERCs in accordance with the provisions in [ § 
~ 9 VAG 5-120-290]. 

G. Where this part does not fully address a particular 
issue, the provisions of applicable U.S. Environmental 
Protection Agency policy and guidance documents shall 
govern. These include, but are not limited to, the following: 

1. Economic Incentive Program Rules (58 FR 11110, 
February 23, 1993). 

2. Interim Guidance on the Generation of Mobile Source 
Emission Reduction Credits (58 FR 11134, February 23, 
1993). 

3. Emissions Trading Policy Statement; General 
Principles for Creation, Banking, and Use of Emission 
Reduction Credits; Final Policy Statement and 
Accompanying Technical Issues Document (51 FR 
43814, December4, 1986). 

H. To the extent that this part conflicts with any U.S. 
Environmental Protection Agency policy and guidance 
documents cited in subsection G of this section, the 
documents cited in subsection G of this section shall apply. 

[ ~ 9 VAG 5-120-290.] MERC generation and values. 

A. All MERCs generated shall be (i) quantifiable, (ii) 
enforceable at both the federal and state levels, (iii) 
consistent with the implementation plan attainment and 
reasonable further progress demonstrations, (iv) surplus to 
reductions required by other federal and state regulations or 
relied upon in any relevant attainment plan or demonstration, 
and (v) permanent within the timeframe specified by the 
MERC program. 

1. MERCs may be generated by the purchases of or by 
entering into a legal binding agreement according to [ § 
44ij 9 VAG 5-120-320 ! to purchase clean-fuel fleet 
vehicles or TLEVs. 

2. MERCs shall not be generated if the credits 
generated by the purchases of clean-fuel fleet vehicles 
or TLEVS are otherwise required by federal or state law, 
permits or approvals, agreements, administrative or 
judicial orders, or other enforcement actions or 
regulations. 

B. Federal Tier I emission standards shall be the baseline 
used to determine the amount of emission reductions 
attributable to a vehicle purchase for the creation of a MERC 
credit prior to 1998. After 1998 the baseline shall be LEV 
emission standards. 

C. The emission standards listed in Tables X-A or X-B 
shall be used, depending upon vehicle weight class, for 
purposes of MERC calculations. Calculations shall be made 
for each pollutant listed in the following tables: 
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TABLE X-A 
EMISSION STANDARDS FOR DETERMINING CREDIT 

WEIGHTINGS FOR MERCS 
Light-Duty Vehicle and Light-Duty Truck Emission Levels for 

Credit Calculations 

LDVs LOTs.:; LOTs> LOTs> LOTs> 
and 6000 6000 6000 6000 

Vehicle LDTss gvwr gvwr gvwr gvwr 
Category 6000 and> and> and> 

gvwr 3750 and::; 3750 tw 5750 tw 
and .s lvwbut 3750 tw but:::; but::; 
3750 <;5750 (grams/ 5750 tw 8500 tw 
lvw lvw mile) (grams! (grams/ 

(gr~~s/ (gr:~s/ mile) mile) 
mile mile 

Tier 1 
Gasoline 
Vehicle: 

NMHC 1 0.25 0.32 0.25 0.32 0.39 
CO .. 3.4 4.4 3.4 4.4 5.0 
NOx. 0.4 0.7 0.4 0.7 1.1 

TLEV: 

NMOG. 0.125 NIA NIA NIA NIA 
CO. 3.4 NIA NIA NIA NIA 
NOx .. 0.4 NIA NIA NIA NIA 

LEV. 

NMOG. 0.075 0.1 0.125 0.16 0.195 
CO. 3.4 4.4 3.4 4.4 5.0 
NOx. 0.2 0.4 0.4 0.7 1.1 

ULEV. 

NMOG. 0.04 0.05 0.075 0.1 0.117 
CO. 1.7 2.2 1. 7 2.2 2.5 
NOx. 0.2 0.4 0.2 0.4 0.6 

ZEV. 

NMOG. 0.0 0.0 0.0 0.0 0.0 
CO .. 0.0 0.0 0.0 0.0 0.0 
NOx ... 0.0 0.0 0.0 0.0 0.0 

1 - For purpose of credit calculations, NMHC is assumed to 
be equal to NMOG. 

TABLE X-B 
EMISSION STANDARDS FOR DETERMINING CREDIT 

WEIGHTINGS 
Heavy-Duty Engine Emission Levels for Credit Calculations 

Vehicle Category HDV 8,501-26,000 gvwr 
(~~ams/brake horse~oower oer houri 

Conventional Vehicles: 

HC+NOxu .. 5.3 
CO ... 15.5 

TLEV 

NMHC+NOx .. NIA 
co N!A 
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LEV: 

NMHC+NOx ... 3.5 
co ... 15.5 

ULEV: 

NMHC+NOx ... 2.5 
CO ... 7.2 

ZEV: 

NMHC+NOx. .. 0.0 
co .... 0.0 

1 - For the purposes of credit calculation, HC is assumed to 
be equal to NMHC. 

2 - The conventional heavy-duty emissions standard is not a 
combined standard. 

D. MERC generation shall be detennined by multiplying 
the annual vehicle miles traveled per vehicle by the 
difference between the federal Tier I values in Table X-A or 
X-B and values for the appropriate certification by weight 
class of the vehicle purchased. MERC credits shall be 
calculated in accordance with the following fonnula: 

MERC = (A - B) VMT 

where: 

MERC ;;;; Mobile emission reduction credit, expressed in 
grams per year. 

A = Tier I credit weighting value (LEV standard after 
1998), expressed in grams per mile. 

B = Credit weighting value of vehicle purchased, 
expressed in grams per mile. 

VMT = Vehicle miles traveled, expressed in miles per 
year. 

E. MERCs shall be assigned based on the emission credit 
for the least stringent vehicle certification of either a bi-fuel or 
dual-fuel vehicle. 

[ §-44:h 9 VAG 5-120-300.] MERC use and verification. 

A MERC use may include, but not be limited to, the 
following: 

1. In situations involving delayed compliance or 
noncompliance penalties. 

2. To satisfy emission reduction requirements beyond 
the reasonably available control technology 
requirements. 

3. To satisfy reasonable available control technology 
requirements for existing sources. 

4. To meet new source emissions offset requirements at 
the offset ratios specified in the federal Clean Air Act. 

B. MERCs shall not be used to satisfy the requirements of 
(i) best available control technology, (ii) lowest achievable 
emission rate, (iii) new source perfonnance standards, (iv) 
federal inspection and maintenance programs, and (v) 
employer trip reduction programs. 
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C. MERCs may be generated if they are based on controls 
which are surplus to any required controls or any trading 
activities which are allowed for within the guidance specific to 
the mobile source programs in subsection B of this section. 

D. All MERCs generated in accordance with this program 
may be sold, traded, or held for later use without discount or 
depreciation of such credits. 

E. MERCs generated in a program region (i) may be used 
in the same program region or (ii) may be used in another 
program region with an equal or higher air quality 
nonattainment classification than the area in which the 
source is located and emissions from such other area 
contribute to a violation of L,c: national ambient air quality 
standard in the area in which the source is located. 

F. All MERC uses and transactions shall be approved by 
the department on a case-by-case basis. 

G. The department shall verify the existence of MERCs 
prior to any transactions pertaining to seliing or .rading of 
credits. 

H. Falsification of certification of compliance or MERC 
generation shall constitute a violation of this regulation and 
the fleet owner shall be subject to enforcement procedures in 
Part IX [ (9 VAG 5-120-260 et seq.)]. 

[ ~ 9 VAG 5-120-310.] Reporting requirements. 

A. All MERC Program participants shall file an annual 
report recording vehicle purchase and credit transactions for 
each model year in which they participate in the program. 

B. The report shall be in a format acceptable to the 
department and shall include, but not be limited to, the 
following information: 

1. Name of program parlicipant. 

2. Address of program participant. 

3. Registration number provided by the department to 
the program participant. 

4. Address and phone number of all fleet facilities or 
other sources of air pollution under the control of the 
program participant and subject to MERC credits. 

5. Designated contact person for each fleet facility and 
source of air pollution subject to MERC credits. 

6. Number of TLEV purchases, conversions and leased 
vehicles that meet TLEV standards. 

7. Number of LDV purchases, conversions and leased 
vehicles that meet LEV standards. 

8. Number of HDV purchases, conversions and leased 
vehicles that meet LEV standards. 

9. MERC calculations for each vehicle and pollutant. 

C. The report shall be submitted to the department within 
30 days of the end of the calendar year. 

[ ~ 9 VAG 5-120-320.] Legal binding agreements. 

'The deparlment may use one or more of the following as a 
mechanism to make MERCs legally enforceable: 

1. Consent agreement. 

2. Consent order. 

[ ~ 9 VAG 5-120-330.] Enforcement. 

A. Any program participant that fails to carry-out any 
provisions of a legally-binding agreement entered into with 
the deparlment may be subject to enforcement provisions in 
Part IX. 

B. Failure to comply with the rep01ting requirements in [ § 
44+ 9 VAG 5-120-310] may result in MERCs being invalid 
or other enforcement actions provided in Part IX [ (9 VAG 5-
120-260 et seq.)]. 

PART XI. 
REQUIREMENTS FOR FEDERAL FLEETS. 

[ §--'1+-1-c 9 VAG 5-120-340. ] Compliance by federal fleets. 

A. Fleets owned or operated by any agency, department, 
or instrumentality of the United States shall comply with this 
regulation and shall be treated in the same manner as private 
or other government fleets [ except as provided in subsection 
C of this section ]. 

B. Federal agencies shall obtain clean-fuel fleet vehicles 
from original equipment manufacturers, to the extent 
possible, as required under § 248 of the federal Clean Air 
Act. 

[ C. In accordance with § 46.2-1179 B of the Code of 
Virginia, federal covered fleet owners shall make purchases 
of clean-fuel fleet vehicles beginning with model year 1995 
vehicles according to the conditions and phase-in purchase 
rate set forth in Part Ill [ (9 VAC 5-120-130) ], provided the 
phase-in schedule begins in 1995 and proceeds thereon. 
This subsection shall apply to fleet vehicles or in the case of 
multJCregional fleets that portion of the fleet vehicles {i) 
registered, (ii) having a base of operations, or (iii) having a 
majority of travel in one or more localities in the Northern 
Virginia region. ] 

DOCUMENTS INCORPORATED BY REFERENCE 

Executive Order 12759, Section 11, Alternative Fueled 
Vehicle for the Federal Fleet, Guidance Document for 
Federal Agencies. 

VA.R. Doc. No R96-300; Filed April1, 1996, 2:57p.m 

DEPARTMENT OF MEDICAL ASSISTANCE 
SERVICES 

Title of Regulation: State Plan for Medical Assistance 
Relating to Home Health Services. 
12 VAC 30-50-160. Narrative for the Amount, Duration 
and Scope of Services: Home Health Services. 
[VR 460 02 2.1300 12 VAG 30-60-10 through 12 VAG 30-
60-160]. Standards Established and Methods Used to 
Assure High Quality of Care. 
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Statutory Authority: § 32.1-325 of the Code of Virginia and 
Item 396 E 5 of the 1995 Appropriations Act. 

Effective Date: July 1, 1996. 

Summary: 

The amendments eliminate the requirement that 
recipients meet home bound criteria in order to receive 
durable medical equipment by expanding the coverage 
of medically necessary durable medical equipment and 
supplies (DME) to the entire Medicaid population. This 
change was mandated by § 396 E 5 of the 1995 
Appropriations Act. This final regulation varies from the 
previous emergency regulation in two respects: it 
requires that DME providers be appropriately licensed 
before they can become Medicaid providers and it 
delineates criteria for coverage of specific pieces of 
durable medical equipment. 

Durable medical equipment and supplies is a federally 
required service under home health services (42 CFR 
440.70). 42 CFR 441.15 defines that home health 
services include, at a minimum, nursing services, home 
health aide setvices, and medical supplies, equipment, 
and appliances. The State Plan is required to indicate 
that these are covered services for the categorically 
needy recipients and medically needy recipients to whom 
skilled nursing facility serviCes are· provided under the 
Plan. 

The Department of Medical Assistance Services (DMAS) 
has been providing home health services, and the 
concomitant DME since 1969. Prior to the current 
emergency regulation, the entire Medicaid population 
was limited to: ostomy, respiratory, and dialysis 
equipment and supplies. 

Durable medical equipment and supplies still must be 
ordered by a physician and be medically necessary to 
treat a health care condition. A Certificate of Medical 
Necessity (CMN) is required and must be in place within 
21 days from the time that the ordered supplies are 
rendered. A CMN must be based on an assessment of 
the patient's medical needs. The CMN must contain all 
medical documentation that is required by DMAS' DME 
policies, procedures, regulations, and Jaws. SUpporting 
documentation may be attached to the CMN; however, 
the physician's order, in its entirety, must be recorded on 
the. CMN. It is the responsibility of the DME provider to 
maintain. a copy of the CMN on file for DMAS' post 
payment aud;t reviews. 

Summary of Public Comment and Agency Respons.e: A 
summary of comments made by the public and the agency's 
response may be obtained from the promulgating agency or 
viewed at the office of the Registrar of Regulations. 

Agency Contact: Copies of the regulation may be obtained 
from Victoria P. Simmons or Roberta J. Jonas, Regulatory 
Coordinators, Department of Medical Assistance Services, 
600 East Broad Street, Suite 1300, Richmond, VA 23219, 
telephone (804) 371-8850. 
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12 VAC 30-50-160. Home health services. 

A. Service must be ordered or preScribed and directed or 
performed within the scope of a license of a practitioner of the 
healing arts. Home health services shall be provided in 
accordance with guidelines found in the Virginia Medicaid 
Home Health Manual. 

B. Nursing services provided by a home health agency. 

1. Intermittent or part-time nursing service provided by a 
home health agency or by a registered nurse when no 
home health agency exists in the area. 

2. Patients may receive up to 32 visits by a licensed 
nurse annually. Limits are per recipient, regardless of 
the. number of providers rendering services. Annually 
shall be defined as July 1 through June 30 for each 
recipient. If services beyond these limitations are 
determined by the physician to be required, then the 
provider shall request prior authorization from DMAS for 
additional services. Payment shall not be made for 
additional service unless authorized by DMAS. 

C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a registered nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide serv_ices, patients may receive 
up to 32 visits annually. Limits shall be per recipient, 
regardless of the numb8r of providers rendering services. 
Annually shall be defined as July 1 through June 30 for 
each recipient. 

D. Durable medical s"~~lies, equipment~ 
(DME) and supplies suitable for use in the home. 

1. General requirements and conditions. 

a. All medically necessary supplies, and equipment, 
aA<l a~~liaAses are shall be covered fer Me<lisai<l 
resi~ioAts wee meet eeme eealte sriteria. Unusual 
amounts, types, and duration of usage must be 
authorized by DMAS in accordance with published 
policies and procedures. When determined to be 
cost-effective by DMAS, payment may be made for 
rental of the equipment in lieu of purchase. All 
me<lisal s"~~lies, e~"i~meAt, aA<l a~~liaAses seall l>e 
~revi<le<l iA asser<laAGe wile §"i<leliAes fe""" iA the 
Vir§iAia Me<lisai<l OME aA<l s"~~lies MaA"al. 

b. DME providers shall adhere to all applicable DMAS 
policies, laws, and regulations for durable medical 
equipment and supplies. DME providers shall a/so 
comply with all other applicable Virginia laws and 
regulations requiring licensing, registration, or 
permitting. Failure to comply with such laws and 
regulations · shall result in denial of coverage for 
durable medical equipment or supplies which are 

·regulated by such licensing agency or agencies. 
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c. DME and supplies musi be furnished pursuant to a 
Certificate of Medical Necessity (CMN) (DMAS-352). 

d. A CMN shall contain a physician's diagnosis of a 
recipient's medical condition and an order for the 
durable medical equipment and supplies that are 
medically necessary to treat the diagnosed condition 
and the recipient's functional limitation. The order for 
DME or supplies must be justified in the written 
documentation either on the CMN or attached thereto. 
The CMN shall be valid for a maximum period of six 
months for Medicaid recipients 21 years of age and 
younger. The maximum valid time period for Medicaid 
recipients older than 21 years of age is 12 months. 
The validity of the CMN shall tenninate when the 
recipient's medical need for the prescribed DME or 
supplies ends. 

e. DME must be furnished exactly as ordered by the 
attending physician on the CMN. The CMN and any 
supporting verifiable documentation must be complete 
(signed and dated by the physician) and in the 
providers possession within [ 24- 30 ] days from the 
time the ordered DME and supplies are initially 
furnished by the DME provider. Each component of 
the DME must be specifically ordered on the CMN by 
the physician. For example, the order must specify IV 
pole, pump, and tubing. A general order for IV 
supplies shall not be acceptable. 

f. The CMN shall not be changed, altered, or 
amended after the attending physician has signed it. If 
changes are necessary, as indicated by the recipient's 
condition, in the ordered DME or supplies, the DME 
provider must obtain a new CMN. New CMNs must be 
signed and dated by the attending physician within [ 
24- 30 ] days from the time the ordered supplies are 
furnished by the DME provider. 

g. DMAS shall have the authority to detennine a 
different (from those specified above) length of time a 
CMN may be valid based on medical documentation 
submitted on the CMN. The CMN may be completed 
by the DME provider or other health care 
professionals, but it must be signed and dated by the 
attending physician. Supporting documentation may 
be attached to the CMN but the attending physician's 
entire order must be on the CMN. 

h. The DME provider shall retain a copy of the CMN 
and all supporting verifiable documentation on file for 
DMAS' post payment audit review purposes. DME 
providers shall not create nor revise CMNs or 
supporting documentation for this service after the 
initiation of the post payment review audit process. [ 
Attending physicians shall not complete, nor sign and 
date, CMNs once the post payment audit review has 
begun.] 

2. Meeieal s"~~lies, e~"i~ffleRI, aRe a~~liaRees fer all 
ethers are limitee te heme reRal eialysis e~"i~meRt aRe 
SI:JI'Jf3lies, respiFatery OEfUipment and oxygen. anEt ostemy 
s"~~lies, as a"lherizee ~y the B§eRey. Reserved. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except ventilators 
and associated supplies for nursing facility residents 
that have been approved by DMAS central office. 

c. Furniture or appliances not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 

d. Items that are only for the recipient's comfort and 
convenience or for the convenience of those caring for 
the recipient (e.g., a hospital bed or mattress because 
the recipient does not have a decent bed; wheelchair 
trays used as a desk surface); mobility items used in 
addition to primary assistive mobility aide for 
caregiver's or recipient's convenience (i.e., electric 
wheelchair plus a manual chair); cleansing wipes. 

e. Prosthesis, except for artificial arms, legs, and their 
supportive devices which must be preauthorized by the 
DMAS central office (effective July 1, 1989). 

f. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness or 
injury or to improve the functioning of a malformed 
body member (for example, over-the-counter drugs; 
dentifrices; toilet articles; shampoos which do not 
require a physician's prescription; dental adhesives; 
electric toothbrushes; cosmetic items, soaps, and 
lotions which do not require a physician's prescription; 
sugar and salt substitutes; support stockings; and 
nonlegend drugs). 

g. Orthotics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not suitable for or not used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 

j. Equipment that the primary function is vocationally 
or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

4. For coverage of blood glucose meters for pregnant 
women, refer to 12 VAG 30-50-500. 

5. 0blra91e rneElical O(\ldipFBent, Sldpplies, anEl appliances 
mt~st 13e mdemtl By a flhysician and 9e metlically 
necessary to treat a health care conElition. The p~Gi-aH 
shall cornf!/ete a written certificate ef FReEf,;ca,' nocoss,it}' 
fer all e"ra~le FFieeical e~"i~FFient. s"~~lies, ane 
apFlliances 9ased on an assescFBent of the patient's 
Reees. The ,,eEJicai aRe s"~~ly ~reviEler shall keep a 
copy ef the certificate ef FF!edieal neeessily. The 
certificate ef meElical necessity shall 9e si§ned and tlated 
lly the ~hysieian. Reserved. 
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6. The medical equipment and supply vendor must 
provide the equipment and supplies as prescribed by the 
physician on the certificate of medical necessity. Orders 
shall not be changed unless the vendor obtains a new 
certificate of mec;.iical necessity prior to ordering or 
providing the equipment or supplies to the patient. 

7. Medicaid shall not provide reimbursement to the 
medical equipment and supply vendor for services 
provided prior to the date prescribed by the physician or 
prior to the date of the delivery or when services are not 
provided in accordance with published policies and 
procedures. If reimbursement is denied for one of these 
reasons, the medical equipment and supply vendor may 
not bill the Medicaid recipient for the service that was 
provided. 

8. 0Riy s"rrlies, eq"irffieAt, aee arrliaeses that are 
considered rneEiieally necessary shall 13e oovere9. All of 
the lellewiA§ m"st oe ffiet te ee GOASieeme ffieeisally 
neoessal)'. TAo Stlf:>fl],ies, 8Eftl•;f3ment, or apf:>l,ianse ml:lst 

*' 
a. A reasona91e ami necessary f')art of the reei13ient's 
treatmeAt rlaR; 

e. CeRsisteet with the syffirteffis, eia§Aesis, or 
meEiical oon9ition of tAe illness or injL:Jry unEier 
treatffieet; 

s .. Net l"mishee ler tfle seeveeieRse el the resirieet, 
the family, the atteeeiA§ ~rastitieeer, or etfler 
practitioner or supplier; 

e. Nesessary aee seesisteet with §eAerally asse~tee 
prefessienal meEiical stam:lartls (i.e., Ret OXI'JOFimeAtal 
er iA'<esti§ational); 

e. EstaelisfleEI as sale aRe ellestive ler the resi~ient's 
treatment; aRe 

l r"rnishee at the ffiest a~~re~riate level WhisA is 
Sblitable fer I:!Se iA tRe FCGii'JiCAt's heme CAViF9AFReAt. 

8. The following criteria must be satisfied through the 
submission of adequate and verifiable documentation 
satisfactory to the department. Medically necessary 
DME and supplies shall be: 

a. Ordered by the physician on the CMN; 

b. A reasonable and necessary part of the recipient's 
treatmentplan; 

c. Consistent with the recipient's diagnosis and 
medical condition particularly the functional limitations 
and symptoms exhibited by the recipient; 

d. Not furnished solely for the convenience, safety, or 
restraint of the recipient, the family, attending 
physician, or other practitioner or supplier; 

e. Consistent with generally accepted professional 
medicBI standards (i.e., not experimental or 
investigational); and 

f. Furnished at a safe, effective, and cost effective 
level suitable for use in the recipient's home 
environment. 
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9. Coverage of enteral nutrition (EN) and total parenteral 
nutrition (TPN) which do not include a legend drug shall 
be .limited to when the nutritional supplement is the sole 
source form of nutrition, is administered orally or through 
a nasogastric or gastrostomy tube, and is necessary to 
treat a medical condition. Coverage of EN and TPN shall 
not include the provision of routine infant formulae. [ A 
nutritional assessment shall be required for all recipients 
receiving nutritional supplements. ] 

E. Physical therapy, occupational therapy, or 
speech/language pathology services and audiology services 
provided by a home health agency or physical rehabilitation 
facility. 

1. Service covered only as part of a physician's plan of 
care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered annually without 
authorization. Limits shall apply per recipient regardless 
of the number of providers rendering services. Annually 
shall be defined as July 1 through June 30 for each 
recipient. If services beyond these limitations are 
determined by the physician to be required, then the 
provider shall request prior authorization from DMAS for 
additional services. 

F. The following services are not covered under the home 
health services program: 

1. Medical social services; 

2. Services or items which would not be paid for if 
provided to an inpatient of a hospital, such as private­
duty nursing services, or items of comfort which have no 
medical necessity, such as television; 

3. Community food service delivery arrangements; 

4. Domestic or housekeeping services which are 
unrelated to patient care and which materially increase 
the time spent on a visit; 

5. Custodial care which is patient care that primarily 
requires protective services rather than definitive medical 
and skilled nursing care; and 

6. Services related to cosmetic surgery. 

12 VAC 30-60-10 through 12 VAG 30-60-160. Standards 
Established and Methods Used to Assure High Quality of 
Care. 

§-1-o 12 VAG 30-60-10. Institutional care. 

Institutional care will be provided by facilities qualified to 
participate in Title XVIII and/or Title XIX. 

§cb 12 VAG 30-60-20. Utilization control: general acute care 
hospitals. 

/\. General acl::lte caFe hDSI'Jitals: 

'1-o A. The Commonwealth of Virginia is required by state 
law to take affirmative action on all hospital stays that 
approach 15 days. It is a requirement that the hospitals 
submit to the Department of Medical Assistance Services 
complete information on all hospital stays where there is a 
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need to exceed 15 days. The various documents which are 
submitted are reviewed by professional program staff, 
including a physician who determines if additional 
hospitalization is indicated. This review not only serves as a 
mechanism for approving additional days, but allows 
physicians on the Department of Medical Assistance 
Services' staff to evaluate patient documents and give the 
Program an insight into the quality of care by individual 
patient. In addition, hospital representatives of the Medical 
Assistance Program visit hospitals, review the minutes of the 
Utilization Review Committee, discuss patient care, .and 
discharge planning. 

;<., B. In each case for which payment for inpatient hospital 
services, or inpatient mental hospital services is made under 
the State Plan: 

& 1. A physician must certify at the time of admission, or 
if later, the time the individual applies for medical 
assistance under the State Plan that the individual 
requires inpatient hospital or mental hospital care. 

&. 2. The physician, or physician assistant under the 
supervision of a physician, must recertify, at least every 
60 days, that patients continue to require inpatient 
hospital or mental hospital care. 

&. 3. Such services were furnished under a plan 
established and periodically reviewed and evaluated by a 
physician for inpatient hospital or mental hospital 
services. 

fh 12 VAG 30-60-30. Utilization control: long-stay acute care 
hospitals (non mental hospitals). 

'1-o A Services for adults in long-stay acute care hospitals. 
The population to be served includes individuals requiring 
mechanical ventilation, ongoing intravenous medication or 
nutrition administration, comprehensive rehabilitative therapy 
services and individuals with communicable diseases 
requiring universal or respiratory precautions. 

& 1. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care hospital 
placement, and any additional information that justifies 
the need for intensive services. Physician certification 
must accompany the request. Periods of care not 
authorized by DMAS shall not be approved for payment. 

"' 2. These individuals must have long-term health 
conditions requiring close medical supervision, the need 
for 24-hour licensed nursing care, and the need for 
specialized services or equipment needs. 

&.- 3. At a minimum, these individuals must require 
physician visits at least once weekly, licensed nursing 
services 24 hours a day (a registered nurse whose sole 
responsibility is the designated unit must be on the 
nursing l!nit 24 hours a day on which the resident 
resides), and coordinate(! multidisciplinary team 
approach to meet needs that ~ust incluO.... daily 
therapeutic leisure activities. 

4 4. In addition, the individual must meet at least one of 
the following requirements: 

fB a. Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days· per week, for 
a miilimum of one hour each day; individual must 
demonstrate progress in overall rehabilitative plan of 
care on a monthly basis; or 

~ b. Must require special equipment such as 
mechanical ventilators, respiratory therapy equipment 
(that has to be supervised by a licensed nurse, or 
respiratory therapist), monitoring device (respiratory or 
cardiac), kinetic therapy; or 

f>t c. The individual must require at least one of the 
following special services: 

W (1) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral nutrition 
(TPN), antibiotic therapy, narcotic administration, 
etc.); 

fiJt (2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 

W (3) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

f<1t (4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

W (5) Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); or 

{f) (6) Ongoing management of multiple unstable 
ostomies (a single ostomy does not constitute a 
requirement for special care) requiring frequent care 
(i.e. suctioning every hour; stabilization of feeding; 
stabilization of elimination, etc.). 

e, 5. Utilization review shall be performed to determine if 
services are appropriately pl-ov1ded and to ensure that 
the services provided to Medicaid recipients are 
medically necessary and appropriate. Services not 
specifically documented in the individuals' medical 
records as having been rendered shall be deemed not to 
have been rendered and no coverage shall be provided. 

f, 6. When the individual no longer meets long-stay 
acute care hospital criteria ·or requires services that the 
facility is unable to provide, then the individual must be 
discharged. 

;<., B. Services to pediatric/adolescent patients in long-stay 
acute care hospitals. The . population to be served shall 
include children . requiring mechanical ventilation, ongoing 
intravenous medicatiOn or nutrition adirlinistration, daily 
dependence on device-based resf)i'ratory or nutritional 
support (tracheostomy, gastrostomy, etc.), comprehensive 
rehabilitative therapy services, and those. children having 
communicable diseases requiring universal or respiratory 
precautions (excluding normal childhood diseases such as 
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chicken pox, measles, strep throat, etc.) and with terminal 
illnesses. 

a, 1. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care, and any 
additional information that justifies the need for intensive 
services. Periods of care not authorized by DMAS shall 
not be approved for payment. 

a, 2. The child must have ongoing health conditions 
requiring close medical supervision, the need for 24-hour 
licensed nursing supervision, and the need for 
speciali_.?:ed services or equipment. The recipient must be 
age 21 or under. 

<r. 3. The child must minimally require physician visits at 
least once weekly, licensed nursing services 24 hours a 
day (a registered nurse whose sole responsibility is that 
nursing unit must be on the unit 24 hours a day on which 
the child is residing), and a coordinated multidisciplinary 
team approach to meet needs. 

4 4. In addition, the child must meet one of the following 
requirements: 

tB a. Must require two out of three of the following 
physical rehabilitative services: · physical therapy, 
occupational therapy, speech-pathology services; 
each required therapy must be provided daily, five 
days per week, for a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 

t:!) b. Must require special equipment such as 
mechanical ventilators, respiratory therapy equipment 
(that has to be supervised by licensed nurse or 
respiratory therapist), monitoring device (respiratory or 
cardiac), kinetic therapy, etc.; or 

\J) c. Must require at least one of the following special 
·services: 

(a) (1) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral nutrition 
(TPN), antibiotic therapy, narcotic administration, 
etc.); 

fB1 (2) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(a) (3) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

W (4) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 

• therapist; 

fe1 (5) Extensive wound care requiring debridement, 
irrigation. packing. etc. more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 

. cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 
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If) (6) Ostomy care requiring services by a licensed 
nurse; 

\9) (7) Services required for terminal care. 

e, 5. In addition, the long-stay acute care hospital must 
provide for the educational and habilitative needs of the 
child. These services must be age appropriate, must 
meet stale educational requirements, and must be 
appropriate to the child's cognitive level. Services must 
also be individualized to meet the child's specific needs 
and must be provided in an organized manner that 
encourages the child's participation. Services may 
include, but are not limited to, school, active treatment 
for mental retardation, habilitative therapies, social skills, 
and leisure activities. Therapeutic leisure activities must 
be provided daily. 

f, 6. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that 
the services provided to Medicaid recipients are 
medically necessary and appropriate. Services not 
specifically documented in the patient's medical record 
as having been rendered shall be deemed not to have 
been rendered and no coverage shall be provided. 

1r. 7. When the resident no longer meets long-stay 
hospital criteria or requires services that the facility is 
unable to provide, the resident must be discharged. 

Gc 12 VAG 30-60-40. Utilization control: nursing facilities. 

'1-, A. Long-term care of residents in nursing facilities will 
be provided in accordance with federa1 law using practiGes 
and procedures that are based on the resident's medical and 
social needs and requirements. All nursing facility services, 
including specialized care, shall be provided in accordance 
with guidelines found in the Virginia Medicaid Nursing Home 
Manual. 

b B. Nursing facilities must conduct initially and 
periodically a comprehensive, accurate, standardized, 
reproducible assessment of each resident's functional 
capacity. This assessment must be conducted no later than 
14 days after the date of admission and promptly after a 
significant change in the resident's physical or mental 
condition, Each resident must be reviewed at least quarterly, 
and a complete assessment conducted at least annually. 

:;, C. The Department of Medical Assistance Services shall 
periodically conduct a validation survey of the assessments 
completed by nursing facilities to determine that services 
provided to the residents are medically necessary and that 
needed services are provided. The survey will be composed 
of a sample of Medicaid residents and will include review of 
both current and closed medical records. 

4 D. Nursing facilities must submit to the Department of 
Medical Assistance Services resident assessment 
information at least every six months for utilization review. If 
an assessment completed by the nursing facility 'does not 
reflect accurately a resident's capability to perform activities 
of daily living and significant impairments in functional 
capacity, then reimbursement to nursing facilities .may be 
adjusted during the next quarter's reimbursement review. 
Any individual who willfully and knowingly certifies (or causes 
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another individual to certify) a material and false statement in 
a resident assessment is subject to civil money penalties. 

~E. In order for reimbursement to be made to the nursing 
facility for a recipient's care, the recipient must meet nursing 
facility criteria as described in Su~~lernent 1 to Attaoornent 
:l.1 C, Part 1 12 VAC 30-60-300 (Nursing Facility Criteria). 

In order for reimbursement to be made to lhe nursing 
facility for a recipient requiring specialized care, the recipient 
must meet specialized care criteria as described in 
Su~~lernent 1 to Attaoornent :l.1 C, Part 2 12 VAC 30-60-320 
(Adult Specialized Care Criteria) or~ 12 VAC 30-60-340 
(Pediatric/Adolescent Specialized Care Criteria). 
Reimbursement for specialized care must be preauthorized 
by the Department of Medical Assistance Services. In 
addition, reimbursement to nursing facilities for residents 
requiring specialized care will only be made on a contractual 
basis. Further specialized care services requirements are set 
forth below. 

In each case for which payment for nursing facility services 
is made under the State Plan, a physician must recommend 
at jhe time of admission or, if later, the time at which the 
individual applies for medical assistance under the State Plan 
that the individual requires nursing facility care. 

().;. F. For nursing facilities, a physician must approve a 
recommendation that an individual be admitted to a facility. 
The resident must be seen by a physician at least once every 
30 days for the first 90 days after admission, and at least 
once every 60 days thereafter. At the option of the physician, 
required visits after the initial visit may alternate between 
personal visits by the physician and visits by a physician 
assistant or nurse practitioner. 

'h G. When the resident no longer meets nursing facility 
criteria or requires services that the nursing facility is unable 
to provide, then the resident must be discharged. 

& H. Specialized care services. 

a- 1. Providers must be nursing facilities certified by the 
Division of Licensure and Certification, State Department 
of Health, and must have a current signed participation 
agreement with the Department of Medical Assistance 
Services to provide nursing facility care. Providers must 
agree to provide care to at least four residents who meet 
the specialized care criteria for children/adolescents or 
adults. 

!>, 2. Providers must be able to provide the following 
specialized services to Medicaid specialized care 
recipients: 

fB a. Physician visits at least once weekly (after initial 
physician visit, subsequent visits may alternate 
between physician and physician assistant or nurse 
practitioner); 

t:l) b. Skilled nursing services by a registered nurse 
available 24 hours a day; 

tal c. Coordinated multidisciplinary team approach to 
meet the needs of the resident: 

t4l d. Infection control; 

{at e. For residents under age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of 90 minutes each day, five days per week; 

!e) f. For residents over age 21 who require two of 
three rehabilitative services (physical therapy, 
occupational therapy, or speech-language pathology 
services), therapy services must be provided at a 
minimum of two hours per day, five days a week; 

f7t g. Ancillary services related to a plan of care; 

f8t h. Respiratory therapy services by a board­
certified therapist (for ventilator patients, these 
services must be available 24 hours per day); 

(9) i. Psychology services by a board-certified 
psychologist or by a licensed clinical social worker 
under the direct supervision of a licensed clinical 
psychologist or a licensed psychologist clinical related 
to a plan of care; 

{+G} j. Necessary durable medical equipment and 
supplies as required by the plan of care; 

f14) k. Nutritional elements as required; 

fRtl. A plan to assure that specialized care residents 
have the same opportunity to participate in integrated 
nursing facility activities as other residents; 

f-t-J-} m. Nonemergency transportation; 

fM) n. Discharge planning; and 

f-1-61 o. Family or caregiver training. 

<r. 3. Providers musl coordinate with appropriate state 
and local agencies for educational and habilitative needs 
for Medicaid specialized care recipients who are under 
the age of 21. 

~ 12 VAC 30-60-50. Utilization control: Intermediate Care 
Facilities for the Mentally Retarded (ICF/MR) and Institutions 
for Mental Disease (I MD). 

+,A. With respect to each Medicaid-eligible resident in an 
ICF/MR or IMD in Virginia. a written plan of care must be 
developed prior to admission to or authorization of benefits in 
such facility, and a regular program of independent 
professional review (including a medical evaluation) shall be 
completed periodically for such services. The purpose of the 
review is to determine: the adequacy of the services 
available to meet his current health needs and promote his 
maximum physical well being; the necessity and desirability 
of his continued placement in the facility; and the feasibility of 
meeting his health care needs through alternative institutional 
or noninstitutional services. Long-term care of residents in 
such facilities will be provided in accordance with federal law 
that is based on the resident's medical and social needs and 
requirements. 

2- B. With respect to each ICF/MR or I MD, periodic on-site 
inspections of the care being provided to each person 
receiving medical assistance, by one or more Independent 
professional review teams (composed of a physician or 
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registered nurse and other appropriate healtH and social 
service personnel), shall be conducted. The review shall 
include, with respect to each recipient, a determination of the 
adequacy of the services available to meet his cUrrent health 
needs and promote his maximum physical well-being, the 
necessity and desirability of continued placement in the 
facility, and the feasibility of meeting his health care needs 
through alternative institutional or noninstitutional services. 
Full reports shall be made to the state agency by the review 
team of the findings of each inspection, together with any 
recommendations. 

~ C. In order for reimbursement to be made to a facility for 
the mentally retarded, the resident must meet criteria for 
placement in such facility as described in ~"~~lemeRt 1, Part 
~. te Attashffi€fll--&A--G 12 VAG 30-60-360 and the facility 
must provide active treatment for mental retardation. 

4c 0. In each case for which payment for nursing facility 
services for the mentally retarded or institution for mental 
disease services is made under the State Plan: 

& 1. A physician must certify for each applicant or 
recipient that inpatient care is needed in a facility for the 
mentally retarded or an institution for mental disease. 
The certification must be made at the time of admission 
or, if an individual applies for assistance while in the 
facility, before the Medicaid agency .authorizes payment; 
and 

&. 2. A physician, or physician assistant or nurse 
practitioner· acting within the scope of the practice as 
defined by state law and under the supervision of a 
physician, must recertify for each applicant at least every 
365 days that services are needed in a facility for the 
.mentally retarded or institution for mental disease. 

B-:- E When a resident no longer meets criteria for facilities 
for the mentally retarded or an institution for mental disease 
or no longer requir·es active treatment in a facility for the 
mentally retarded, then the resident must be discharged. 

ee F. All services provided in an IMD and in an ICF/MR 
shall be provided in accordance with guidelines found in the 
Virginia Medicaid Nursing Home Manual. 

€, 12 VAG 30-60-60. Utilization control: psychiatric services 
resulting from an EPSDT screening. 

Consistent with the Omnibus Budget Reconciliation Act of 
1989 § 6403 and§ ~e te AttashmeAt :l.1 A & B ~"~~lemeAt 1 
12 VAC 30-50-140 D 2, psychiatric services shall be covered, 
based on their prior authorization of medical need, for 
individuals younger than 21 years of age when the need for 
such services has been identified in a screening as defined 
by the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) program. The following utilization control 
requirements sh~ll be met before preauthorization of payment 
for services can occur. 

1. Definitions. The following words and terms, when 
used in the context of this chapter, shall have the 
following meaning, unless the context clearly indicates 

. otherwise: 

"Admission" means the provision of services that are 
mediCally necessary and appropriate, and there is a 
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reasonable expectation the patient will remain at least 
overnight and occupy a bed. 

"CFR" means the Code of Federal Regulations. 

"Psychiatric services resulting from an EPSDT 
screening" means services rendered upon admission 
to a psychiatric hospital. 

"DMHMRSAS" means the Department of Mental 
Health, Mental Retardation and Substance Abuse 
Services. 

"DMAS" means the Department of Medical Assistance 
Services. 

"JCAHO" means Joint Commission on Accreditation of 
Hospitals. 

"Medical necessity" means that the use of the hospital 
setting under the direction of a physician has been 
demonstrated to be necessary to provide such 
services in lieu of other treatment settings and the 
services can reasonably be expected to improve the 
recipient's condition or to prevent further regression so 
that the services will no longer be needed. 

"VDH" means the Virginia Department of Health. 

2. It shall be documented that treatment is medically 
necessary and that the necessity was identified as a 
result of an EPSDT screening. Required patient 
documentation shall include, but not be limited to, the 
following: 

a. Copy of the screening report showing the 
identification of the need for further psychiatric 
diagnosis and possible treatment. 

b. Copy of supporting diagnostic 
documentation showing the diagnosis that 
the treatment recommended. 

medical 
supports 

c. For admission to a psychiatric hospital, for 
psychiatric services resulting from an EPSDT 
screening, certification of the need for services by an 
interdisciplinary team meeting the requirements of 42 
CFR §§ 441.153 or 441.156 that: 

(1) Ambulatory care resources available in the 
community do not meet the recipient's treatment 
needs; 

(2) Proper treatment of the recipient's psychiatric 
condition requires admission to a psychiatric 
hospital under the direction of a physician; and 

(3) The services can reasonably be expected to 
improve the recipient's condition or prevent further 
regression so that the services will no longer be 
needed, consistent with 42 CFR § 441.152. 

3. The absence of any of the above required 
documentation shall result in DMAS' denial of the 
requested preauthorization. 

4. Providers of psychiatric services resulting from an 
EPSDT screening must: 

a. Be a psychiatric hospital accredited by JGAHO; 
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b. Assure that services are provided under the 
direction of a physician; 

c. Meet the requirements in 42 CFR !>aft 441 Subpart 
D; 

d. Be enrolled in the Commonwealth's Medicaid 
program for the specific purpose of providing 
psychiatric services resulting from an EPSDT 
screening. 

~ 12 VAG 30-60-70. Utilization control: home health 
setvices. 

'h A. Home health services which meet the standards 
prescribed for participation under Title XVIII will be supplied. 

2- B. Home health services shall be provided by a licensed 
home health agency on a part-time or intermittent basis to a 
homebound recipient in his place of residence. The place of 
residence shall not include a hospital or nursing facility. 
Home health services must be prescribed by a physician and 
be part of a written plan of care utilizing the Home .Health 
Certification and Plan of Treatment forms which the physician 
shall review at least every 62 days. For receipt of durable 
medical equipment and supplies (DME)-only services, refer to 
subsection I of this section. 

2- C. Except in limited circumstances described in 
subdivision 4 below, to be eligible for home health services, 
the patient must be essentially homebound. The patient 
does not have to be bedridden. Essentially homebound shall 
mean: 

& 1. The patient is unable to leave home without the 
assistance of others who are required to ·prOvide 
medically necessary health care interventions or the use 
of special medical equipment; 

~ 2. The patient has a mental or emotional problem 
which is manifested in part by refusal to leave the home 
environment or is of such a nature that it would not be 
considered safe for him to leave home unattended; 

& 3. The patient is ordered by the physician to restrict 
activity due to a weakened condition following surgery or 
heart disease of such severity that stress and physical 
activity must be avoided; 

4- 4. The patient has an active communicable disease 
and the physician quarantines the patient. 

4 D. Under the following conditions, Medicaid will 
reimburse for home health services when a patient is not 
essentially homebound. When home health services are 
provided because of one of the following reasons, an 
explanation must be included on the Home Health 
Certification and Plan of Treatment forms: 

a. 1. When the combined cost of transportation and 
medical treatment exceeds the cost of a home health 
services visit; 

~ 2. When the patient cannot be depended upon to go 
to a physician or clinic for required treatment, and, as a 
result, the pat;ent would in all probability have to .be 
admitted to a hospital or nursing facility because of 
complications aris;ng from the lack of treatment; 

& 3. When the visits are for a type of instruction to the 
patient which can better be accomplished in the home 
setting; 

4 4. When the duration of the treatment is such that 
rendering it outside the home is not practical. 

&, E. . Covered services. Any one of the following services 
may be offered as the sole home health service and shall not 
be coritingent upon the· provision of another service. 

a: 1. Nursing services, 

~ 2. Home health aide services, 

e, 3. Physical therapy services, 

4 4. Occupational therapy services, 

eo 5. Speech-language pathology services, or 

f, 6. Medical supplies, equipment, and appliances 
suitable for use in the home. 

&, F. (;eneral conditions. The following general conditions 
apply to. skilled nursing, home health aide, physical therapy, 
occupational therapy, and speech-language pathology 
services provided by home health agencies. 

& 1. The patient must be under the care of a physician 
who is legally authorized to practice and who is acting 
within the scope of his license. The physician may be 
the patient's private physician or a physician on the staff 
pf the home health agency or a physician working under 
an .arrangement with the institution which is the pajient's 
residence or, if the agency is hospital-based, a physician 
on the hospital or agency staff. 

~ 2. Services shall be furnished under a written plan of 
care .and must be established and periodically reviewed 
by a physician. The requested services or items must be 
necessary to carry out the plan of care and must be 
related to the patient's condition. The written plan of 
care shall appear on the Home Health Certification and 
Pian of Treatment forms. The initial plan of care must be 
reviewed, signed, and dated by the attending physician, 
or physician designee, no later than 21 days after the 
implementation of the plan of care. 

"' 3. A physician recertification shall be required at 
intervals of at least once every 62 days, must be signed 
and dated by the physician who reviews the plan of care, 
and should be obtained . when the plan of care is 
reviewed .. The physician recertification statement muSt 

·indicate the continuing need for services and should 
estimate how long home health services will be needed. 
Recertifications must appear on the Home Health 
Certification and Plan of Treatment forms. 

4 4. The physician-orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the plan 
of care, and indicate the frequency and duration for 

.services. 

eo 5. The ~hysioiaR erEiers DMAS-352 Certificate of 
Medical Necessity (CMN) for durable medical equipment 
and supplies shall include the specific Item iEieetifioatieA 
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incii;Jdin§J all modificatiOns ordered and each. componeilt 
must be individually identified. The CMN shall include a 
narrative clinical diagnosis which relates the diagnosis 
and equipment ordered to the recipient's sp~cific need, 
the frequency of use, the number of supplies needed 
monthly, and an estimate of how long the recipient will 
require the use of the equipment or supplies. All durable 
medica! equipment m and supplies req~:~estec:l ·ordered 
must be directly related to the physisiae's plae of sare 
an9 To the patient's recipient's condition and medical 
treatment/need. 

I, 6. A written physician's statement located in the 
medical record must certify that: 

fB a .. The home health services are required because 
the individual is confined to his home (except when 
receiving outpatierit services); 

t:') b. The patient needs licensed nursing care, home 
health aide services, physical or occupational therapy, 
speech-language pathology services, br durable 

· medical equipment and/or supplies; 

f') c. A plan for furnishing such services to the 
individual has been established and is periodically 
reviewed by a physician; and 

*41 d. These services were furnished while the 
individual was under the care of a physician. 

"' 7. The plan of care shall contain at least the following 
information: 

ft-1 a. Diagnosis and prognosis, 

t:') b. Functional limitations, 

fJ1 c. Orders for nursing or other therapeutic services, 

{4) d. Orders for medical supplies and equipment, 
when applicable 

fa) e.. Orders for home health aide services, when 
appllcable, 

\B) f. Orders for medications and treatments, when 
applicable, 

f+t g. Orders for special dietary or nutritional needs, 
when applicable, and 

\&) h. Orders for medical tests, when applicable, 
including laboratory tests and x-rays. 

'h G. Utilization review shall be performed by DMAS to 
determine if services are appropriately provided and to 
ensure that the services provided to Medicaid recipients are 
medically necessary and appropriate. Such post payment 
review audits may be unannounced. Services not specifically 
documented in patients' medical records as having been 
rendered shall be deemed not to have been rendered and no 
reimbursement shall be provided. 

llo H. All services furnished by a home health agency, 
whether '· provided directly by the agency or under 
arrangements with others, must be performed by 
appropriately .qualified personnel. The following criteria shall 
apply to the provision of home health services: 
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a- 1. Nursing ·services. Nursing services must be 
provided by a registered nurse or by a licensed practical 
nurse under the supervision of a graduate of an 
approved school of professional nursing and who is 
licensed as a registered nurse. 

a, 2. Home health aide services. Home health aides 
rnust meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aide services 
may include assisting with personal hygiene, meal 
preparation and feeding, walking, and taking and 
recording blood pressure, pulse, and respiration. Home 
health aide services must be provided under the general 
supervision of a registered nurse. A recipient may not 
receive duplicative home health aide and personal care 
aide services. 

s, 3. Rehabilitation services. Services shall be specific 
and provide effective treatment for patients' conditions in 
accordance with accepted standards of medical practice. 
The amount, frequency, and duration of the services 
shall be reasonable. Rehabilitative services shall be 
provided with the expectation, based on the assessment 
made by physicians of patients' rehabilitation potential, 
that the condition of patients will improve significantly in 
a reasonable and generally predictable period of time, or 
shall be necessary to the establishment of a safe and 
effective maintenance program required in connection 
with the specific diagnosis. 

f'l-) a. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine. The services shall be of a level of 
complexity and sophistication, or the condition of the 
patient shall be of a nature that the services can only 
be performed by a physical therapist licensed by the 
Board of Medicine, or a physical therapy assistant who 
is licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy 
services are provided by a qualified physical therapy 
assistant, such services shall be provided under the 
supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 
30 days. This visit shall not be reimbursable. 

t:') b. Occupational therapy services shall be directly 
and specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. The services shall be of a level of complexity 
and sophistication, or the condition of the patient shall 
be of a nature that the services can only be performed 
by an occupational therapist registered and certified by 
the American Occupational Therapy Certification 
Board, or an occupational therapy assistant who is 
certified by the American Occupational Therapy 
Certification Board under the direct supervi,;ion of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant, such services 
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shall be provided under the supervision of a qualified 
occupational therapist who makes an Onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. · 

{;>) c. Speech-language pathology services shall be 
directly and specifically related to an active written 
care plan designed by a physician after any needed 
consultation with a speech-language pathologist 
licensed by the Board of Audiology and Speech­
Language Pathology. The services shall be of a level 
of complexity and sophistication, or the condition of the 
patient shall be of a nature that the services can only 
be performed by a speech-language pathologist 
licensed by the Board of Audiology and Speech­
Language Pathology. 

e. D"ra~le meeisal eq"i~meAt aR€1 s"~~lies. D"ra~le 
meGisal eq"i~FileRt, S"~~lieS, OF ·~~liaRSeS Fll"St ~e 
OFGere€1 ~y tile pilysisiaA, ~e Felate€1 to tile ReeEis of 
tile ~atieRt, aAEI iAsi"Eie€1 OR tile plaA of sare fer 
J')Orsons receivin§ AeFRe Aealttl services in ;;18EJition tO 
e"Fa~le meeisal eq"i~meRt aRe s"~~lies. TFeatmeAt 
s"~~lies "see fer treatmeAt El"riR§ tile visit are 
iRsl"eee iA tile visit rate. TreatmeAt s"pplies left iR tile 
ilome to maiRtaiA IFealmeRt after tile visits silall ~e 
silar§e€1 se~aFately. 

&. 4. A visit shall be defined as the duration of time that 
a nurse, home health aide, or rehabilitation therapist is 
with a client to provide services prescribed b_y a 
physician and that are covered home health services. 
Visits shall not be defined in measurements or 
increments of time. 

/. Durable medical equipment (DME) and supplies. 

1. DME providers shall retain copies of the CMN and all 
applicable supporting documentation on file for post 
payment audit reviews. Durable medical equipment and 
supplies that are not ordered on the .CMN for which 
reimbursement has been made by Medicaid will· be 
retracted. Supporting documentation is allowed to justify 
the medical need for durable medical equipment and 
supplies. Supporting documentation does not replace 
the requirement for a properly completed CMN. The 
dates of the supporting documentation must coincide 
with the dates of service on the CMN and tne medical 
practitioner providing the supporting documentation must 
be identified by name and title. DME providers shall not 
create or revise CMNs or supporting documentation for 
durable medical equipment and supplies provided after 
the post payment audit review has been initiated. 

2. Persons needing only DME!supplies may obtain such 
services directly from the DME provider without having to 
consult or obtain services from a home health setvice or 
home health provider. DME/supp/ies must be ordered by 
the physician, be related to the medical treatment of the 
patient, and the complete order must be on the CMN for 
persons receiving DME/supplies. Supplies used for 
treatment during the visit are included in the visit rate of 
the home health provider. Treatment supplies left m the 
home to maintain treatment after the visits shall be 
charged separately. 

Go 12 VAG 30-60-80. Utilization control: optometrists' 
services. 

Optometrists' services are limited to examinations 
(refractions) after preauthorization by the state agency except 
for eyeglasses as a result of an Early and Periodic Screening, 
Diagnosis, and Treatment (EPSDT). 

!+. 12 VAG 30-60-90. Utilization control: special services. 

In the broad category of special services which includes 
nonemergency transportation, all such services for recipients 
will require preauthorization by a local health department. 

h 12 VAG 30-60-100. Utilization control: incorporation of 
specialized quality standards. 

Standards in other specialized high quality programs such 
as the program of Crippled Children's Services will be 
incorporated as appropriate. 

J.c 12 VAG 30-60-110. Utilization control: effect of 
geographic boundaries on provision of care. 

Provisions will be made for obtaining recommended 
medical care and services regardless of geographic 
boundaries. 

PART I. 

12 VAG 30-60-120. Utilization control: intensive physical 
rehabilitative services. 

~ A. A patient qualifies for intensive inpatient 
rehabilitation or comprehensive outpatient physical 
rehabilitation as provided in a comprehensive outpatient 
rehabilitation facility (CORF) if the following criteria are met: 

Ao 1. Adequate treatment of his medical condition 
requires an intensive rehabilitation program consisting of 
an interdisciplinary coordinated team approach to 
improve his ability to function as independently as 
pos,ible; and 

g., 2. It has been established that the rehabilitation 
program cannot be safely and adequately carried out in a 
less intense setting. 

~ B. In addition to the disability requirement, 
participants shall meet the following criteria: 

Ao 1. Require at least two of the listed therapies in 
addition to rehabilitative nursing: 

-1., a. Occupational Therapy 

6 b. Physical Therapy 

J- c. Cognitive Rehabilitation 

4., d. Speech/Language Pathology Services 

IJ., 2. Medical condition stable and compatible with an 
active rehabilitation program. 

G:- 3. For continued intensive rehabilitation services, the 
patient must demonstrate an ability to actively participate 
in goal-related therapeutic interventions developed by 
the interdisciplinary team. This is evidenced by regular 
attendance in pla,nned activities and demonstrated 
progress toward the established goals. 

Virginia Register of Regulations 

2154 



-1:* 4. Intensive rehabilitation services are to be 
considered for termination regardless of the 
preauthorized length of stay when any of the following 
conditions are met: 

+, a. No further potential for improvement is 
demonstrated. The patient has reached his maximum 
progress and a safe and effective maintenance 
program has been developed. 

2c b. There is limited motivation on the part of the 
individual or caregiver. 

&, c. The individual has an unstable condition that 
affects his ability to participate in a rehabilitative plan. 

4., d. Progress toward an established goal or goals 
cannot be achieved within a reasonable length of time. 

a, e. The established goal serves no purpose to 
increase meaningful function or cognitive capabilities. 

6, f The service can be provided by someone other 
than a skilled rehabilitation professional. 

PART II. 
INPATIE~IT ADMISSiml /\UHIORIZATION. 

§-;h+ C. Within 72 hours of a patient's admission to an 
intensive rehabilitation program, or within 72 hours of 
notification to the facility of the patient's Medicaid eligibility, 
the facility shall notify the Department of Medical Assistance 
Services in writing of the patient's admission. This 
notification shall include a description of the admitting 
diagnoses, plan of treatment, expected progress and a 
physician's certification that the patient meets the admission 
criteria. The Department of Medical Assistance Services will 
make a determination as to the appropriateness of the 
admission for Medicaid payment and notify the facility of its 
decision. If payment is approved, the department will 
establish and notify the facility of an approved length of stay. 
Additional lengths of stay shall be requested in writing and 
approved by the department. Admissions or lengths of stay 
not authorized by the Department of Medical Assistance 
Services will not be approved for payment. 

PART Ill. 
DOCUMEmATiml REQUIREMENTS. 

~ D. Documentation of rehabilitation services shall, at 
a minimum: 

A 1. Describe the clinical signs and symptoms of the 
patient necessitating admission to the rehabilitation 
program; 

l'h 2. Describe any prior treatment and attempts to 
rehabilitate the patient; 

G., 3. Document an accurate and complete chronological 
picture of the patient's clinical course and progress in 
treatment; 

1* 4. Document that an interdisciplinary coordinated 
treatment plan specifically designed for the patient has 
been developed; 

<;, 5. Document in detail all treatment rendered to the 
patient in accordance with the interdisciplinary plan of 
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care with specific attention to frequency, duration, 
modality, response to treatment, and identify who 
provided such treatment; 

~ 6. Document change in the patient's conditions; 

G, 7. Describe responses to and the outcome of 
treatment; and 

th 8. Describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the patient's 
discharge destination. 

~ Services not specifically documented in the patient's 
medical record as having been rendered will be deemed not 
to have been rendered and no reimbursement will be 
provided. All intensive rehabilitative services shall be 
provided in accordance with guidelines found in the l(irginia 
Medicaid Rehabilitation Manual. 

PART Pl. 
I~IPi\TIENT REJ.IMliLITATiml EW,bUATiml. 

§--4.4, E. For a patient with a potential for physical 
rehabilitation for which an outpatient assessment cannot be 
adequately performed, an intensive evaluation of no more 
than seven calendar days will be allowed. A comprehensive 
assessment will be made of the patient's medical condition, 
functional limitations, prognosis, possible need for corrective 
surgery, attitude toward rehabilitation, and the existence of 
any social problems affecting rehabilitation. After these 
assessments have been made, the physician, in consultation 
with the rehabilitation team, shall determine and justify the 
level of care required to achieve the stated goals. 

§--4;h If during a previous hospital stay an individual 
completed a rehabilitation program for essentially the same 
condition for which inpatient hospital care is now being 
considered, reimbursement for the evaluation will not be 
covered unless there is a justifiable intervening circumstance 
which necessitates a reevaluation. 

~ Admissions for evaluation aA<IIor training , or bot!), 
for solely vocational or educational purposes or for. 
developmental or behavioral assessments are not covered 
services. 

PARTV. 
CmiTINUI~IG EW,bUATIGN, 

§-{H-, F. Interdisciplinary team conferences shall be held 
as needed but at least every two weeks to assess and 
document the patient's progress or problems impeding 
progress. The team shall assess the validity of the 
rehabilitation goals established at the time of the initial 
evaluation, determine if rehabilitation criteria continue to be 
met, and revise patient goals as needed. A review by the 
various team members of each others' notes does not 
constitute a team conference. Where practical, the patient or 
family or both shall participate in the team conferences. A 
summary of the conferences, noting the team members 
present, shall be recorded in the clinical record and refiect 
the reassessments of the various contributors. 

~ Rehabilitation care is to be considered for 
termination, regardless of the approved length of stay, when 
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further progress toward the established rehabilitation goal is 
unlikely or further rehabilitation can be achieved in a less 
intensive setting. 

~ Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate and that the patient Continues to 
meet intensive rehabilitation criteria throughout the entire 
program. Services not specifically documented in the 
patient's medical record as having been rendered shall be 
deemed not to have been rendered and no reimbursement 
shall be provided. 

PART VI. 
THERAPEUTIC F'URlOUGFI DAYS. 

§--$+ G. Properly documented medical reasons for 
furlough may be included as part of an overall rehabilitation 
program. Unoccupied beds (or days) resulting from an 
overnight therapeutic furlough will not be reimbursed by the 
Department of Medical Assistance Services. 

PART VII. 
DISCFIARGE PlNINING. 

§-7+. H. Discharge planning shall be an integral part of 
the overall treatment plan which is developed at the time of 
admission to the program. The plan shall identify the 
anticipated improvements in functional abilities and the 
probable discharge destination. The patient, unless unable 
to do so, or the responsible party shall participate in the 
discharge planning. Notations concerning changes in the 
discharge plan shall be entered into the record at least every 
two weeks, as a part of the team conference. 

PI\RT VIII. 
REFI/\SiliTl\Timl SERVICES TO PATIHITS. 

§--&1-, I. Rehabilitation services are medically prescribed 
treatment for improving or restoring functions which have 
been impaired by illness or injury or, where function has been 
permanently lost or reduced by illness or injury, to improve 
the individual's ability to pertorm those tasks required for 
independent functioning. The rules pertaining to them are: 

4. 1. Rehabilitative nursing requires education, training, 
or experience that provides special knowledge and 
clinical skills to diagnose nursing needs and treat 
individuals who have health problems characterized by 
alteration in cognitive and functional ability. 
Rehabilitative nursing are those services furnished a 
patient which meet all of the following conditions: 

-h a. The services shall be directly and specifically 
related to an active written treatment plan approved by 
a physician after any needed consultation with a 
registered nurse who is experienced in rehabilitation. 

;b b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed by 
a registered nurse or licensed professional nurse, 
nursing assistant, or rehabilitation technician under the 
direct supervision of a registered nurse who is 
experienced in rehabilitation. 

;>., c. The services shall be provided with the 
expectatio.n, based on the assessment made by the 
physician of the. patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis. 

4-, d. The service shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical 
practice and include the intensity of rehabilitative 
nursing services which can only be provided in an 
intensive rehabilitation Setting. 

l'h 2. Physical therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

-h a. The services shall be directly and specifically 
related to an active written treatment plan designed by 
a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

;b b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed by 
a physical therapist licensed by the Board of Medicine, 
or a physical therapy assistant who is licensed by the 
Board of Medicine and under the direct supervision of 
a qualified physical therapist licensed by the Board of 
Medicine; 

;>., c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4-, d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical 
practice; thiS includes the requirement that the 
amo,mt, frequency and duration of the services shall 
be reasonable. 

G:- 3. Occupational therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

-h a. The services shall be directly and specifically 
related to an active written treatment plan designed by 
the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

b b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a 'lature, that the services can only be performed by 
an occupational theraprst registered and certified by 
the Amencan Occupational Therapy Certification 
Board or an occupational therapy assistant certified by 
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the American Occupational Therapy Certification 
Board under the direct supervision of a qualified 
occupational therapist as defined above; 

&, c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4-c d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical 
practice; this includes the requirement that the 
amount, frequency and duration of the services shall 
be reasonable. 

1* 4. Speech-language therapy services are those 
services furnished a patient which meet all of the 
following conditions: 

'lc a. The services shall be directly and specifically 
related to an active written treatment plan designed by 
a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech-Language Pathology; 

~b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed by 
a speech-language pathologist licensed by the Board 
of Audiology and Speech-Language Pathology; 

&, c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4- d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical 
practice; this includes the requirement that the 
amount, frequency and duration of the services shall 
be reason3ble. 

€-:- 5. Cognitive rehabilitation services are those services 
furnished a patient which meet all of the following 
conditions: 

'lc a. The services shall be directly and specifically 
related to an active written treatment plan designed by 
the physician after any needed consultation with a 
clinical psychologist experienced in working with the 
neurologically impaired and licensed by the Board of 
Medicine: 

~ b. The services shall be of a level of complexity and 
sophistication. or the condition of the patient shall be 
of a nature, that the services can only be rendered 
after a neuropsychological evaluation administered by 
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a clinical psychologist or physician experienced in the 
administration of neuropsychological assessments and 
licensed by the Board of Medicine and in accordance 
with a plan of care based on the findings of the 
neuropsychological evaluation; 

;>., c. Cognitive rehabilitation therapy services may be 
provided by occupational therapists, speech-language 
pathologists, and psychologists who have experience 
in working with the neurologically impaired when 
provided under a plan recommended and coordinated 
by a physician or clinical psychologist licensed by the 
Board of Medicine; 

4- d: The cognitive rehabilitation services shall be an 
integrated part of the interdisciplinary patient care 
plan and shall relate to information processing deficits 
which are a consequence of and related to a 
neurologic event; 

a.: e. The services include activities to improve a 
variety of cognitive functions such as orientation, 
attention/concentration, reasoning, memory, 
discrimination and behavior; and 

!h f. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis. 

!', 6. Psychology services are those services furnished a 
patient which meet all of the following conditions: 

'lc a. The services shall be directly and specifically 
related to an active written treatment plan ordered by a 
physician; 

~ b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed by 
a qualified psychologist as required by state law or by 
a licensed clinical social worker under the direct 
supervision of a licensed clinical psychologist or a 
licensed psychologist clinical; 

;>., c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4-c d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical 
practice; this includes the requirement that the 
amount, frequency and duration of the services shall 
be reasonable. 

G:- 7. Social work services are those services furnished 
a patient which meet all of the following conditions: 
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-'!-, a. The services shall be directly and specifically 
related to an active written treatment plan ordered by a 
physician; 

:!, b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed by 
a qualified social worker as required by state law; 

3., c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4 d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

·H, 8. Recreational therapy are those services furnished 
a patient which meet all of the following conditions: 

-'!-, a. The services shall be directly and specifically 
related to an active written treatment plan ordered by a 
physician; 

:!, b. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services are performed as an 
integrated part of a comprehensive rehabilitation plan 
of care by a recreation therapist certified with the 
National Council for Therapeutic Recreation at the 
professional level; 

3., c. The services shall be provided with the 
expectation, based on the assessment made by the 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and generally predictable period of time, 
or shall be necessary to the establishment of a safe 
and effective maintenance program required in 
connection with a specific diagnosis; and 

4 d. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

h 9. Prostheticlorthotic services. 

-1-:- a. Prosthetic services furnished to a patient include 
prosthetic devices that replace all or part of an 
external body member, and services necessary to 
design the device, including measuring, fitting, and 
instructing the patient in its use; 

~ b. Orthotic device services furnished to a patient 
include orthotic devices that support or align 
extremities to prevent or correct deformities, or to 
improve functioning, and services necessary to design 

the device, including measuring, fitting and instructing 
the patient in its use; and 

~ c. Maxillofacial prosthetic and related dental 
services are those services that are specifically related 
to the improvement of oral function not to include 
routine oral and dental care. 

4 d. The services shall be directly and specifically 
related to an active written treatment plan approved by 
a physician after consultation with a prosthetist, 
orthotist, or a licensed, board eligible prosthodontist, 
certified in Maxillofacial prosthetics. 

&, e. The services shall be provided with the 
expectation, based on the assessment made by 
physician of the patient's rehabilitation potential, that 
the condition of the patient will improve significantly in 
a reasonable and predictable period of time, or shall 
be necessary to establish an improved functional state 
of maintenance. 

lh f. The services shall be specific and provide 
effective treatment for the patient's condition in 
accordance with accepted standards of medical and 
dental practice; this includes the requirement that the 
amouht, freqLency, and duration of the services be 
reasonable. 

PART IX. 
f,IQSPICE SERVICES. 

12 VAG 30-60-130. Hospice services. 

§--9+ A. Admission criteria. To be eligible for hospice 
coverage under Medicare or Medicaid, the recipient must be 
"terminally ill," defined as having a life expectancy of six 
months or less, and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician (if the individual has an attending physician) and 
the hospice medical director must certify the life expectancy. 

§-42c B. Utilization review. Authorization for hospice 
services requires an initial preauthorization by DMAS and 
physician certific8.tion of life expectancy. Utilization review 
will be conducted to determine if services were provided by 
the appropriate provider and to ensure that the services 
provided to Medicaid recipients are medically necessary and 
appropriate. Services not specifically documented in the 
patients' medical records as having been rendered shall be 
deemed not to have been rendered and no coverage shall be 
provided. All hospice services shall be provided in 
accordance with guidelines established in the Virginia 
Medicaid Hospice Manual. 

§ 9.3. ~ervices provitleEI. C. Hospice services are a 
medically directed, interdisciplinary program of palliative 
serVices for terminally ill people and their families, 
emphasizing pain and symptom control. The rules pertaining 
to them are: 

1. Nursing care. Nursing care must be provided by 13 
registered nurse or by a licensed practical nurse under 
the supervision of a graduate of an approved school of 
professional nursing and who is licensed as a registered 
nurse. 
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2. Medical social services. Medical social services must 
be provided by a social worker who has at least a 
bachelor's degree from a school accredited or approved 
by the Council on Social Work Education, and who is 
working under the direction of a physician. 

3. Physician services. Physician service.s must be 
performed by a professional who is licensed to practice, 
who is acting within the scope of his license, and who is 
a doctor of medicine or osteopathy, a doctor of dental 
surgery or dental medicine, a doctor of podiatric 
medicine, a doctor of optometry, or a chiropractor. The 
hospice medical director or the physician member of the 
interdisciplinary team must be a licensed doctor of 
medicine or osteopathy. 

4. Counseling services. Counseling services must be 
provided to the terminally ill individual and the family 
members or other persons caring for the individual at 
home. Counseling, including dietary counseling, may be 
provided both for the purpose of training the individual's 
family or other caregiver to provide care, and for the 
purpose of helping the individual and those caring for 
him to adjust to the individual's approaching death. 
Bereavement counseling consists of counseling services 
provided to the individual's family up to one year after the 
individual's death. Bereavement counseling is a required 
hospice service, but it is not reimbursable. 

5. Short-term inpatient care. Short-term inpatient care 
may be provided in a participating hospice inpatient unit, 
or a participating hospital or nursing facility. General 
inpatient care may be required for procedures necessary 
for pain control or acute or chronic symptom 
management which cannot be provided in other settings. 
Inpatient care may also be furnished to provide respite 
for the individual's family or other persons caring for the 
individual at home. 

6. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is covered. 
Medical supplies include those that are part of the written 
plan of care. 

7. Drugs and biologicals. Only drugs which are used 
primarily for the relief of pain and symptom control 
related to the individual's terminal illness are covered. 

8. Home health aide and homemaker services. Home 
health aides providing services to hospice recipients 
must meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aides may 
provide personal care services. Aides may also perform 
household services to maintain a safe and sanitary 
environment in areas of the home used by the patient, 
such as changing the bed or light cleaning and 
laundering essential to the comfort and cleanliness of the 
patient. Homemaker services may include assistance in 
personal care, maintenance of a safe and healthy 
environment and services to enable the individual to 
carry out the plan of care. Home health aide and 
homemaker services must be provided under the general 
supervision of a registered nurse. 
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9. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and speech­
language pathology services that are used for purposes 
of symptom control or to enable the individual to maintain 
activities of daily living and basic functional skills. 

PART X. 
COMMUNITY MENTAl HEAlTH SERVICES. 

12 VAG 30-60-140. Community mental health services. 

~A. Utilization review general requirements. A, On­
site utilization reviews shall be conducted, at a minimum 
annually at each enrolled provider, by the state Department 
of Mental Health, Mental Retardation and Substance Abuse 
Services (DMHMRSAS). During each on-site review, an 
appropriate sample of the provider's total Medicaid population 
will be selected for review. An expanded review shall be 
conducted if an appropriate number of exceptions or 
problems are identified. 

B. The DMHMRSAS review shall include the following 
items: 

1. Medical or clinical necessity of the delivered service; 

2. The admission to service and level of care was 
appropriate; 

3. The services were provided by appropriately qualified 
individuals as defined in the Amount, Duration, and 
Scope of Services found in AttasemeRt 3.1-A--flf\EI--B, 
S"~plemeRt 1 § 139 ReRa9ilitative Servises 12 VAG 30-
50-220; and 

4. Delivered services as documented are consistent with 
recipients' Individual Service Plans, invoices submitted, 
and specified service limitations. 

§ 1 Q.2. C. Mental health services utilization criteria. 
Utilization reviews shall include determinations that providers 
meet all the requirements of Virginia state regulations found 
in VR 46Q Q3 :l.11QQ 12 VAG 30-50-100 through 12 VAC 30-
50-310. 

A, 1. Intensive in-home services for children and 
adolescents. 

-1-:- a. At admission, an appropriate assessment is 
made· and documented that service needs can best be 
met through intervention provided typically but not 
solely in the client's residence; service shall be 
recommended in the Individual Service Plan (ISP) 
which shall be fully completed within 30 days of 
initiation of services. 

&. b. Services shall be delivered primarily in the 
family's residence. Some services may be delivered 
while accompanying family members to community 
agencies or in other locations. 

.J.:. c. Services shall be used when out-of-home 
placement is a risk and when services that are far 
more intensive than outpatient clinic care are required 
to stabilize the family situation, and when the client's 
residence as the setting for services is more likely to 
be successful than a clinic. 
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4 d. Services are not appropriate for a family in which 
a child has run away or a family for which the goal is to 
keep the family together only until an out-of-home 
placement can be arranged. 

lh e. Services shall also be used to facilitate the 
transition to home from an out-of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successfuL 

@c f. At least one parent or responsible adult with 
whom the child is living must be wHI'1ng to participate in 
in-home services, with the goal of keeping the child 
with the family. 

+: g. The provider of intensive in-home services for 
children and adolescents shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

&.- h. The billing unit for intensive in-home service is 
one hour. Although the pattern of service delivery may 
vary, in-home service is an intensive service provided 
to individuals for whom there is a plan of care in effect 
which demonstrates the need for a minimum of five 
hours a week of intensive in-home service, and 
includes a plan for service provision of a minimum of 
five hours of service delivery per client/family per week 
in the initial phase of treatment. It is expected that the 
pattern of service provision may show more intensive 
services and more frequent contact with the client and 
family initially with a lessening or tapering off of 
intensity toward the latter weeks of serJice. Intensive 
in-home services below the five-hour a week minimum 
may be covered. However, variations in this pattern 
must be consistent with the individual service plan. 
Service plans must incorporate a discharge plan which 
identifies transition from intensive in-home to less 
intensive or nonhome based services. 

~ i. The intensity of service dictates that caseload 
sizes should be six or fewer cases at any given time. 
If on review caseloads exceed this limit, the provider 
will be required to submit a corrective action plan 
designed to reduce caseload size to the required limit 
unless the provider can demonstrate that enough of 
the cases in the caseload are moving toward 
discharge so that the caseload standard will be met 
within three months by attrition. Failure to maintain 
required caseload sizes in two or more review periods 
may result in termination of the provider agreement 
unless the provider demonstrates the ability to attain 
and maintain the required caseload size. 

W- }. Emergency assistance shall be available 24 
hours per day, seven days a week. 

g, 2. Therapeutic day treatment for children and 
adolescents. 

-'1-c a .. Therapeutic day treatment is appropriate for 
children and adolescents who meet the DMHMRSAS 
definitions of "serious emotional disturbance" or ''at 
risk of developing senous emotional disturbance" and 
who also meet one of the following: 

& (1) Children and adolescents who require year­
round treatment in order to sustain behavioral or 
emotional gaihs. 

1>- (2) Children and adolescents whose behavior and 
emotional problems are so severe they cannot be 
handled in Self-contained or resource emotionally 
disturbed (ED) classrooms without: 

f\-) (a) This programming during the school day; or 

~ (b) This programming to supplement the 
school day or school year. 

& (3) Children and adolescents who would 
otherwise be placed on homebound instruction 
because of severe emotional/behavior problems that 
interfere with learning. 

4 (4) Children and adolescents who have deficits in 
social skills, peer relations, dealing with authority; 
are hyperactive; have poor impulse control; are 
extremely depressed or marginally connected with 
reality. 

e- (5) Children in preschool enrichment and early 
intervention programs when the children's 
emotional/behavioral problems are so severe that 
they cannot function in these programs without 
additional services. 

2c b. The provider of therapeutic day treatment for 
child and adolescent services shall be licensed by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services. 

&.. c. The minimum staff-to-youth ratio shall ensure 
that adequate staff is available to meet the needs of 
the youth identified on the ISP. 

4,. d. The program shall operate a minimum of two 
hours per day and may offer flexible program hours 
(i.e. before or after school or during the summer}. One 
unit of service is defined as a minimum of two hours 
but less than three hours in a given day. Two units of 
service are defined as a minimum of three but less 
than five hours in a given day: and three units of 
service equals five or more hours of service. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be billable. These restrictions apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled activities. 

~ e. Time for academic instruction when no treatment 
activity is going on cannot be included in the billing 
unit. 

@c f. Services shall be provided following a diagnostic 
assessment when authorized by the physician, 
licensed clinical psychologist, licensed professional 
counselor. licensed clinical social worker or certified 
psychiatric nurse and in accordance with an ISP which 
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shall be fully completed within 30 days of initiation of 
the service. 

Gc 3. Day treatment/partial hospitalization services shall 
be provided to adults with serious mental illness 
following diagnostic assessment when authorized by the 
physician, licensed clinical psychologist, licensed 
professional counselor, licensed clinical social worker, or 
certified psychiatric nurse, and in accordance with an 
ISP which shall be fully completed within 30 days of 
service initiation. 

+, a. The provider of day treatmenUpartial 
hospitalization shall be licensed by DMHMRSAS. 

:h b. The program shall operate a minimum of two 
continuous hours in a 24~hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site may 
be included as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may be included in the 
program day as indicated by scheduled program 
activities. 

~ c. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabilization. Admission and services longer than 90 
calendar days must be authorized based upon a face­
to-face evaluation by a physician, licensed clinical 
psychologist, licensed professional counselor, 
licensed cl!nical social worker, or certified psychiatric 
nurse. 

I* 4. Psychosocial rehabilitation services shall be 
provided to those individuals who have mental illness or 
mental retardation, and who have experienced long-term 
or repeated psychiatric hospitalization, or who lack daily 
living skills and interpersonal skills, or whose support 
system is limited or nonexistent, or who are unable to 
function ·In the commun.lty without intensive intervention 
or when long-term care is needed to maintain the 
individual in the community. 

+, a. Services shall be provided following an 
assessment which clearly documents the need for 
services and in accordance with an ISP which shall be 
fully completed within 30 days of service initiation. 

:h b. The provider of psychosocial rehabilitation shall 
be licensed by DMHMRSAS. 

J-:- c. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service is defined as a minimum of two but less than 
four hours on a given day. Two units are defined as at 
least four but less than seven hours in a given day. 
Three units of service shall be defined as seven or 
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more hours in a given day. Trahsportation time to and 
from the program site may be included as part of the 
reimbursement unit. However, transportation time 
exceeding 25% of the total daily time spent in the 
service for each individual shall not be covered. 
These restrictions apply only to transportation to and 
from the program site. Other program-related 
transportation may be included iri the program day as 
indicated by scheduled program activities. 

+. d. Time allocated for field trips may be used to 
calculate time and units if the goal is to provide 
training in an integrated setting, and to increase the 
client's understanding or ability to access community 
resources. 

e.,. 5. Admission to crisis intervention services is 
indicated following a marked reduction in the individual's 
psychiatric, adaptive or behavioral functioning or an 
extreme increase in personal. distress. Crisis 
intervention may be the initial contact with a client. 

+. a. The provider of crisis intervention services shall 
be licensed as an Outpatient Program by 
OMHMRSAS. 

b b. Client-related activities provided in association 
with a face-to-face contact are reimbursable. 

~ c. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a serviCe on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 

+. d. For individuals receiving scheduled, short-term 
counseling as pQrt of the crisis intervention service, an 
ISP must be developed or revised to reflect the short­
term counseling goals by the fourth face-to-face 
contact. 

&, e. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a .30-day 
period from the time of the first face-to-face crisis 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement for 
unscheduled crisis contacts. 

e.,. f Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed, 
provided the provision of out-of-clinic services is 
clinically/programmatically appropriate. When travel is 
required to provide out-of-clinic services, such time is 
reimbursable. Crisis intervention may involve the 
family or significant others. 

!", 6. Case management. 

+, a. Reimbursement shall be provided only for 
"active" case management clients, as defined. An 
active client for case management shall mean an 
individual for whom there is a plan of care in effect 
which requires regular direct or client-related contacts 
or activity or communication with the client or families, 
significant others, service providers, and others 
including a minimum of one face-to-face client contact 
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within a 90-day period. Billing can be submitted only 
for months in which direct or Client-related contacts, 
activity or communications occur. 

2, b. The Medicaid eligible individual shall. meet the 
DMHMRSAS criteria of serious mental illness, serious 
emotional disturbance in children and adolescents, or 
youth at risk of serious emotional disturbance. 

b c. There shall be no maximum service limits for 
case management services. 

4, d. The ISP must docum.ent the need for case 
management and be fully completed within 30 days of 
initiation of the service, and the case manager shall 
review the ISP every three months. The review will be 
due by the last day of the third month following the 
month in which the last review was completed. A 
grace period will be granted up to the last day of the 
fourth month following the month of the last review. 
When the review was completed in. a grace period, the 
next subsequent review shall be scheduled three 
months from the month the review was due and not 
the date of actual review. 

a, e. The ISP shall be updated at least annually. 

~ D. Mental retardation utilization criteria. Utilization 
reviews shall include determinations that providers meet all 
the requirements of Virginia state regulations found in VR 
4fl0 03 3.1100 12 VAG 30-50-100 through 12 VAG 30-50-
310. 

A 1. Appropriate use of day health and rehabilitation 
services requires the follow.ing conditions shall be met: 

'1-, a. The service is provided by a program with an 
operational focus on skills . development, social 
learning and interaction, support, and supe!Vision. 

b b. The individual shall be assessed and deficits 
must be found in two or more of the following areas to 
qualify for services: 

a., (1) Man'!ging personal car~ needs, 

~ (2) Understanding verbal commands and 
communicating needs and wants, 

e, (3) Earning wages without intensive, frequent and 
ongoing supervision or support, 

<h (4) Learning new skills without planned and 
consistent or specialized training and applying skills 
learned in a training situation to other environments, 

a., (5) Exhibiting behavior appropriate to time, place 
and situation that is not threatening or harmful to the 
health or safety of self or others without direct 
supervision, 

f, (6) Making decisions . which require informed 
consent, 

!r. (7) Caring for other needs without the assistance 
or personnel trained to teach functional skills. 

11-, (8) Functioning in community and integrated 
environments without structured, intensive and 
frequent assistance, supervision or support. 

~ c. Services for the individual shall be preauthorized 
annually by OMHMRSAS. 

4, d. Each individual shall have a written plan of care 
developed by the provider which shall be fully 
complete within 30 days of initiation of the service, with 
a review of the plan of care at least every 90 days with 
modification as appropriate. A 10-day grace period is 
allowable. 

a, e. The provider shall update the plan of care at 
least annually. 

lh f. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting plan of care goals. 

+, g. The program shall operate a minimum of two 
continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be at least four but less than seven hours on a 
given day. Three units of service shall be defined as 
seven or more hours in a given day. Transportation 
time to and from the program site may be included as 
part of the reimbursable unit. However, transportation 
time exceeding 25% of the total daily time spent in the 
service for each individual shall not be covered. 
These restrictions shall apply only to transportation to 
and from the program site. Other program-related 
transportation may be included in the program day as 
indicated by scheduled program activities. 

~h. The provider shall be licensed by DMHMRSAS. 

£h 2. Appropriate use of case management services for 
persons· with mental retardation requires the following 
conditions to be met: 

+. a. The. individual must require case management 
as documented on the consumer service plan of care 
which is developed based on appropriate assessment 
and supporting data. Authorization for case 
management services shall be obtained from 
DMHMRSAS Care Coordination Unit annually. 

b b. An active client shall be defined as an individual 
for whom there is a plan of care in effect which 
requires regular direct" or client-related contacts or 
communication or activity with the client, family, 
service providers, significant others· and other entities 
including a minimum of one face-to-face contact within 
a 90-day period. 

J.:- c. The plan of care shall address the individual's 
needs in all life areas with consideration of the 
individual's age, primary disability, level of functioning 
and other relevant factors. 

ao (1) The plan of care shall be reviewed by the case 
manager every three .months to ensure the identified 
needs are met and the required services are 
provided" The review will be due by the last day of 
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the third month following the month in which the last 
review was completed. A grace period will be given 
up to the last day of the fourth month following the 
month of the prior review. When the review was 
completed in a grace period, the next subsequent 
review shall be scheduled three months from the 
month the review was due and not the date of the 
actual review. 

a, (2) The need for case management services shall 
be assessed and justified through the development 
of an annual consumer service plan. 

4-, d. The individual's record shall contain adequate 
documentation concerning progress or lack thereof in 
meeting the consumer service plan goals. 

PART XI. 
GE~IERAl OUTPATIENT PHYSICAl REHP.illliTATION 

SERVICES. 

12 VAC 30-60-150. General outpatient physical rehabilitation 
services. 

§-1-'1-+ A. Scope. 

A 1. Medicaid covers general outpatient physical 
rehabilitative services provided in outpatient settings of 
acute and rehabilitation hospitals, in school divisions, by 
home health agencies, and by rehabilitation agencies 
which have a provider agreement with the Department of 
Medical Assistance Services (DMAS). 

lh 2. Outpatient rehabilitative services shall be 
prescribed by a physician and be part of a written plan of 
care. 

G, 3. Outpatient rehabilitative services shall be provided 
in accordance with guidelines found in the Virginia 
Medicaid Rehabilitation Manual, with the exception of 
such services provided in school divisions which shall be 
provided in accordance with guidelines found in the 
Virginia Medicaid School Division Manual. Utilization 
review shall include determinations that providers meet 
all the requirements of Virginia state regulations found in 
VR 490 04 3.1300 (12 VAC 30-130-10 through 12 VAC 
30-130-80). Utilization review shall be performed to 
ensure that services are appropriately provided and that 
services provided to Medicaid recipients are medically 
necessary and appropriate. 

~ B. Covered outpatient rehabilitative services. 

A: 1. Covered outpatient rehabilitative services for acute 
conditions shall include physical therapy, occupational 
therapy, and speech-language pathology services. Any 
one of these services may be offered as the sole 
rehabilitative service and shall not be contingent upon 
the provision of another service. Such services may be 
provided by outpatient settings of hospitals, rehabilitation 
agencies, and home health agencies. 

lh 2. Covered outpatient rehabilitative services for long­
term, chronic conditions shall include physical therapy, 
occupational therapy, and speech-language pathology 
services. Any one of these services may be offered as 
the sole rehabilitative service and shall not be contingent 
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upon the provision of another service. Such services 
may be provided by outpatient settings of acute and 
rehabilitation hospitals, rehabilitation agencies, and 
school divisions. 

~ C. Eligibility criteria for outpatient rehabilitative 
services. To be eligible for general outpatient rehabilitative 
services, the patient must require at least one of the following 
services: physical therapy, occupational therapy, speech­
language pathology ·services, and respiratory therapy. All 
rehabilitative services must be prescribed by a physician. 

§ 11.4. 0. Criteria for the provision of outpatient 
rehabilitative services. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. Services not 
specifically documented in the patient's medical record as 
having been rendered shall be deemed not to have been 
rendered, and no coverage shall be provided. 

PART XII. 
UTiliZATiml REVIEW OF CASE MA~IAGEMENT FOR 

RECIPIENTS OF AUXIliARY GRANTS. 

12 VAC 30-60-160. Utilization review of case management 
for recipients of auxiliary grants. 

~A. Criteria of need for case management services. 
It shall be the responsibility of the assessor who identifies the 
individual's need for residential or assisted living in an adult 
care residence to assess the need for case management 
services. The case manager shall, at a minimum, update the 
assessment and make any necessary referrals for service as 
part of the case management annual visit. Case 
management services may be initiated at any time during the 
year that a need is identified. 

~· B. Coverage limits. DMAS shall reimburse for one 
case management visit per year for every individual who 
receives an auxiliary grant. For individuals meeting the 
following ongoing case management criteria, DMAS shall 
reimburse for one case management visit per calendar 
quarter: 

1. The individual needs the coordination of multiple 
services and the individual does not currently have 
support available that is willing to assist in the 
coordination of and access to services, and a referral to 
a formal or informal support system will not meet the 
individual's needs; or 

2. The individual has an identified need in his physical 
environment, support system, financial resources, 
emotional or physical health which must be addressed to 
ensure the individual's health and welfare and other 
formal or informal supports have either been 
unsuccessful in their efforts or are unavailable to assist 
the individual in resolving the need. 

~C. Documentation requirements. 

A 1. The update to the assessment shall be required 
annually regardless of whether the individual is 
authorized for ongoing case management. 
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S.:. 2. A care plan and documentation of contacts must 
be maintained by the case manager for persons 
authorized for ongoing case management. 

~" a, The care plan must be a standardized written 
description of the needs which cannot be met by the 
adult care residence and the resident-specific goals, 
objectives and time frames for completion. This care 
plan must be updated annuaUy at the t.1rnc of 
reassessment, including signature by both the resident 
and case manager. 

b b, The case manager shall provide ongoing 
monitoring and arrangement of services accord.·ng to 
the care plan and must maintain documentation 
recording all contacts made with or on behalf o)f the 
resident. 

DOCUMENTS INCORPORATED BY REFERENCE 

Virginia Medicaid Nursing Home Manual, Department of 
Medical Assistance Services. 
Virginia Medicaid Rehabilitation Manual, Department of 
Medical Assistance Services. 
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Title of Regulation: State Plan for Medical Assistance 
Relating to legal Fees lor Nursing Facility Appeals. 
[VR 46Q 93 4.1949:1 12 VAG 30-90-20 through 12 VAG 30-
90-260]. Pari II, Nursing Home Payment System. 

Statu\Q[y_Authoill)r; § 32.1-325 of the Code of Virginia. 

Effective Date: .July 1, 1996. 

Summary: 

The purpose of this action is to adopt permanent 
regulations to supersede the existing emergency 
regulation providing for the same policy The emergency 
regulation was developed in response to a mandate from 
the General Assembly in the 1995 Appropriations Act § 
396(E){9). DMAS is not proposing any changes in this 
final regulation over that which was proposed for public 
comment period. 

The Social Security Act§ 1902(a)(13){A) (USC 1396a(a)) 
requires that the State Plan provide for payment for long. 
term care facility services through the use of rates that 
the state finds, and makes assurances satisfactory to the 
Secretary of the US. Department of Health and Human 
Services, are reasonable and adequate to meet the 
costs that must be incurred by efficiently and 
economically operated facilities to provide services in 
conformity with state and federal laws, regulations. and 
quality and safety standards. At 42 CFR 447.253(e), 
DMAS is required to provide an appeal or exception 
procedure that allows individual providers an opportunity 
to submit additional evidence and receive prompt 
administrative review of payment rates with respect to 
such issues as the agency determines appropriate. 
DMAS complies with this requirement for long-term care 
providers in Part Ill of the Nursing Home Payment 
System. 

In the Appropriations Act. the 1995 General Assembly 
required the department to adopt regulations eliminating 
the reimbursement of legal fees when the nursing facility 
(NF) has not substantially prevailed on the merit of the 
appeal. DMAS is, therefore, adopting the addition of 12 
VAC 30-90-135 to Part Ill of the Nursing Home Payment 
System. 

This new section provides that the department shall only 
reimburse NFs for legal fees related to informal and 
formal administrative appeals on which the NF has 
substantially prevailed on the merit. The term 
"substantially prevails" is defined as success on more 
than 50% of the issues appealed and on more than 50% 
of the amount under appeal in order to obtain 
reimbursement. This eliminates the incentive to 
indiscriminately tile appeals and add to substantive 
appeals additional issues that are not substantive. The 
advantage to the public's we/fare is that this regulation 
will permit the reimbursement of legal fees that are fair 
and equitable but will discourage the filing of appeals 
that are not reasonable. This action will free up health 

care dollars for expenditure on services related to patient 
care. The regulation will not have an impact on the 
delivery of services. 

Summary of Public Comment and Agency Response: A 
summary of comments made by the public and the agency's 
response may be obtained from the promulgating agency or 
viewed at the office of the Registrar of Regulations. 

69illlcv Contact: Copies of the regulation may be obtained 
from Victoria P. Simmons or Roberta J. Jonas, Regulatory 
Ccordinators, Department of Medical Assistance Services, 
60J East Broad Street, Suite 1300, Richmond, VA 23219, 
telephone (804) 371-8850. 

AAR++ 
W+RODUCTiml. 

PART II. 
NURSING HOME PAYMENT SYSTEM 

Subpart I. 
General. 

§ 1 .1. Generah 12 VAC 30-90-20. Nursing home payment 
system; generally, 

A. Effective October 1, 1990, the payment methodology for 
Nursing Facility (NF) reimbursement by the Virginia 
Department of Medical Assistance Services (DMAS) is set 
forth in the lollowin§ ooswllent this part. The formula 
provides for incentive payments to efficiently operated NFs 
and contains payment limitations for those NFs operating 
less efficiently. A cost efficiency incentive encourages cost 
containment by allowing the provider to retain a percentage 
of the difference between the prospectively determined 
operating cost rate and the ceiling. 

§ 1 .2. Cost GDFfl~onents. 

B. Three separate cost components are used: plant cost, 
operating cost and nurse aide training and competency 
evaluation program and competency evaluation program 
(NATCEPs) costs. The rates, which are determined on a 
facility-by-facility basis, shall be based on annual cost reports 
filed by each provider. 

§ Ul. Ceilin§ lifflitations. 

C. In determining the ceiling limitations, there shall be 
direct patient care medians established for NFs in the Virginia 
portion of the Washington DC-MD-VA Metropolitan Statistical 
Area (MSA). the Richmond-Petersburg Metropolitan 
Statistical Area (MSA), and in the rest of the state. There 
shall be indirect patient care medians established for NFs in 
the Virginia portion of the Washington DC-MD-VA MSA, and 
in the rest of the state. The Washington DC-MD-VA MSA 
and the Richmond-Petersburg MSA shall include those cities 
and counties as listed and changed from time to time by the 
Health Care Financing Administration (HCFA). A NF located 
in a jurisdiction which HCFA adds to or removes from the 
Washington DC-MD-VA MSA or the Richmond-Petersburg 
MSA shall be placed in its new peer group. for purposes of 
reimbursement, at the beginning of its next fiscal year 
following the effective date of HCFA's final rule. 
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§ 1. ~. Exem~!ioAs. 

D. Institutions for mental diseases providing nursing 
services for individuals age 65 and older shall be exempt 
from the prospective payment system as defined in ~ 
2.7, 2.8, 2.19, aA9 2.28, 12 VAG 30-90-40, 12 VAG 30-90-60, 
and 12 VAG 30-90-80, as are mental retardation facilities. All 
other sections of this payment system relating to 
reimbursable cost limitations shall apply. These facilities 
shall continue to be reimbursed retrospectively on the basis 
of reasonable costs in accordance with Medicare .and 
Medicaid principles of reimbursement. Reimbursement to 
Intermediate Care Facilities for the Mentally Retarded 
(ICFIMR) shall be limited to the highest rate paid to a state 
ICF/MR institution, approved each July 1 by DMAS. 

§ 1.8. Me<JisaFe pFiAsiples ofFeim~~FSeFAeAI. 

E. Except as specifically modified herein, Medicare 
principles of reimbursement, as amended from time to time, 
shall be used to establish the allowable costs in the rate 
calculations. Allowable costs must be classified in 
accordance with the DMAS uniform chart of accounts (see 
VR ~eG G:l ~.19~1. UAiloFFA E><peAse Classifisa!ioA 12 VAG 
30-90-270) and must be identifiable and verified by 
contemporaneous documentation. 

All matters of reimbursement which are part of the DMAS 
reimbursement system shall supersede Medicare principles 
of reimbursement. Wherever the DMAS reimbursement 
system conflicts with Medicare principles of reimbursement, 
the DMAS reimbursement system shall take precedence. 
Appendices are a part of the DMAS reimbursement system. 

PART II. Subpart II. 
Rate Determination Procedures 

Article 1. 
Plant Cost Component. 

§-2+ 12 VAG 30-90-30. Plant cost. 

A. Plant cost shall include actual allowable depreciation, 
interest, rent or lease payments for buildings and equipment 
as well as pro'perty insurance, property taxes and debt 
financing costs allowable under Medicare principles of 
reimbursemel}t or as defined herein. 

B. To calculate the reimbursement rate, plant cost shall be 
converted to a per diem amount by dividing it by the greater 
of actual patient days or the number of patient days 
computed as 95% of the daily licensed bed complement 
during the applicable cost reporting period. 

C. For NFs of 30 beds or less, to calculate the 
reimbursement rate, the number of patient days will be 
computed as not less than 85% of the daily licensed bed 
complement. 

D. Costs related to equipment and portions of a 
building/facility not available for patient care related activities 
are nonreimbursable plant costs. 

~ 12 VAG 30-90-31. New nursing facilities and bed 
additions. 

A. ~ Providers shall be required to obtain three competitive 
bids when (i) constructing a new physical plant or renovating 
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a section of the plant when changing the licensed bed 
capacity, and (ii) purchasing fixed equipment or major 
movable equipment related to such projects. 

~ All bids must be obtained in an open competitive market 
manner, and subject to disclosure to DMAS prior to initial rate 
setting. (Related parties see~ 12 VAG 30-90-51.) 

B. Reimbursable costs for building and fixed equipment 
shall be based upon the 314 (25% of the surveyed projects 
with costs above the median, 75% with costs below the 
median) square foot costs for NFs published annually in the 
R.S. Means Building Construction Cost Data as adjusted by 
the appropriate R.S. Means Square Foot Costs "Location 
Factor" for Virginia for the locality in which the NF is located. 
Where the specific location is not listed in the R.S. Means 
Square Foot Costs "Location Factor" for Virginia, the facility's 
zip code shall be used to determine the appropriate locality 
factor from the U.S. Postal Services National Five Digit Zip 
Code for Virginia and the R.S. Means Square Foot Costs 
"Location Factors." The provider shall have the option of 
selecting the construction cost limit which is effective on the 
date the Certificate of Public Need (COPN) is issued or the 
date the NF is licensed. Total cost shall be calculated by 
multiplying the above 314 square foot cost by 385 square feet 
(the average per bed square footage). Total costs for 
building additions shall be calculated by multiplying the 
square footage of the project by the applicable components 
of the construction cost in the R.S. Means Square Foot 
Costs, not to exceed the total per bed cost for a new NF. 
Reasonable limits for renovations shall be determined by the 
appropriate costs in the R.S. Means Repair and Remodeling 
Cost Data, not to exceed the total R.S. Means Building 
Construction Cost Data 314 square foot costs for nursing 
homes. 

C. New NFs and bed additions to existing NFs must have 
prior approval under the state's Certificate of Public Need 
Law and Licensure regulations in order to receive Medicaid 
reimbursement. 

D. However in no case shall allowable reimbursed costs 
exceed 110% of the amounts approved in the original COPN, 
or 100% of the amounts approved in the original COPN as 
modified by any "significant change" COPN, where a provider 
has satisfied the requirements of the State Department of 
Health with respect to obtaining prior written approval for a 
"significant change" to a COPN which has previously been 
issued (see 12 VAG 5-220-10 et seq.). 

~ 12 VAG 30-90-32. Major capital expenditures. 

A. Major capital expenditures include, but are not limited 
to, major renovations (without bed increase), additions, 
modernization, other renovations, upgrading to new 
standards, and equipment purchases. Major capital 
expenditures shall be any capital expenditures costing 
$100,000 or more each, in aggregate for like items, or in 
aggregate for a particular project. These include purchases 
of similar type equipment or like items within a one calendar 
year period (not necessarily the provider's reporting period). 

B. Providers (including related organizations as defined in 
~ 12 VAG 30-90-51) shall be required to obtain three 
competitive bids and if applicable, a Certificate of Public 
Need before initiating any major capital expenditures. All 
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bids must be obtained in an open competitive manner, and 
subject to disclosure to the DMAS prior to initial rate setting. 
(Related parties see §-bW 12 VAG 30-90-51.) 

C. Useful life shall be determined by the American 
Hospital Association's Estimated Useful Lives of Depreciable 
Hospital Assets (AHA). If the item is not included in the AHA 
guidelines, reasonableness shall be applied to determine 
useful life. 

D. Major capital additions, modernization, renovations, 
and costs associated with upgrading the NF to new standards 
shall be subject to cost limitations based upon the applicable 
components of the construction cost limits determined in 
accordance with~ 12 VAG 30-90-31 B. 

~ 12 VAG 30-90-33. Financing. 

A. The DMAS shall continue its policy to disallow cost 
increases due to the refinancing of a mortgage debt, except 
when required by the mortgage holder to finance expansions 
or renovations. Refinancing shall also be permitted in cases 
where refinancing would produce a lower interest rate anO 
result in a cost savings. The total net aggregate allowable 
costs incurred for all cost reporting periods related to the 
refinancing cannot exceed the total net aggregate costs that 
would have been allowable had the refinancing not occurred. 

1. Refinancing incentive. Effective July 1, 1991, for 
mortgages refinanced on or after that date, the DMAS 
will pay a refinancing incentive to encourage nursing 
facilities to refinance fixed-rate, fixed-term mortgage debt 
when such arrangements would benefit both the 
Commonwealth and the providers. The refinancing 
incentive payments will be made for the 1 0-year period 
following an allowable refinancing action, or through the 
end of the refinancing period should the loan be less 
than 10 years, subject to a savings being realized by 
application of the refinancing calculation for each of 
these years. The refinancing incentive payment shall be 
computed on the net savings from such refinancing 
applicable to each provider cost reporting period. Interest 
expense and amortization of loan costs on mortgage 
debt applicable to the cost report period for mortgage 
debt which is refinanced shall be compared to the 
interest expense and amortization of loan costs on the 
new mortgage debt for the cost reporting period. 

2. Calculation of refinancing incentive. The incentive 
shall be computed by calculating two index numbers, the 
old debt financing index and the new debt financing 
index. The old debt financing index shall be computed 
by multiplying the term (months) which would have been 
remaining on the old debt at the end of the provider's 
cost report period by the interest rate for the old debt. 
The new debt index shall be computed by multiplying the 
remaining term (months) of the new debt at the end of 
the cost reporting period by the new interest rate. The 
new debt index shall be divided by the old debt index. to 
achieve a savings ratio for the period. The savings ratio 
shall be subtracted from a factor of 1 to determine the 
refinancing incentive factor. 

3. Calculation of net savings. The gross savings for the 
period shall be computed by subtracting the allowable 
new debt interest for the period from the allowable old 

debt interest for the period. The net savings for the 
period shall be computed by subtracting allowable new 
loan costs for the period from allowable gross savings 
applicable to the period. Any remaining unamortized old 
loan costs may be recovered in full to the extent of net 
savings produced for the period. 

4. Calculation of incentive amount The net savings for 
the period, after deduction of any unamortized old loan 
and debt cancellation costs, shall be multiplied, by the 
refinancing incentive factor to determine the refinancing 
incentive amount. The result shall be the incentive 
payment for the cost reporting period, which shall be 
included in the cost report settlement, subject to per 
diem computations under§ 2.1 B, 2.1 C, aed 2.14 A 12 
VAG 30-90-30 Band G, and 12 VAG 30-90-55 A. 

5. Where a savings is produced by a provider 
refinancing his old mortgage for a longer time period, the 
DMAS shall calculate the refinancing incentive and 
payment in accordance with -§-§-----2-A subdivisions A 1 
through M A 4 of this section for the incentive period. 
Should the calculation produce both positive and 
negative incentives, the provider's total incentive 
payments shall not exceed any net positive amount for 
the entire incentive period. Where a savings is produced 
by refinancing with either a principal balloon payment at 
the end of the refinancing period, or a variable interest 
rate, no incentive payment will be made, since the true 
savings to the Commonwealth cannot be accurately · 
computed. 

6. All refinancings must be supported by adequate and 
verifiable documentation and allowable under DMAS 
regulations to receive the refinancing savings incentive. 

7. Balloon loan reimbursement. This subdivision applies 
to the construction and acquisition of nursing facilities 
(as defined in §§ 2.2 aed 2.§ 12 VAG 30-90-31 and 12 
VAG 30-90-34) and major capital expenditures (as 
defined in~ 12 VAG 30-90-32) that are financed with 
ballOon loans. A balloon loan requires periodic 
payments to be made that do not fully amortize the 
principal balance over the term of the loan; the remaining 
balance must be repaid at the end of a specified time 
period. Demand notes and loans with call provisions 
shall not be deemed to be balloon loans. 

a. Incurred interest. Reimbursement for interest of a 
balloon loan and subsequent refinancings shall be 
considered a variable interest rate loan und'e'r §--2-4-B 
subsection 8 of this section. 

(1) A standard amortization period of 27 years, from 
the inception date of the original balloon loan, must 
be computed by the provider and submitted to 
DMAS and used as the amortization period for loans 
for renovation, construction, or purchase of a 
nursing facility. 

(2) A standard amortization period of 15 years, from 
the inception of the original balloon loan, must be 
used as the amortization period for loans on 
furniture. fixtures. and equipment. 
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(3) A loan which is used partially for the acquisition 
of buildings, land, and land improvements and 
partially for the purchase of furniture, fixtures, and 
equipment must be prorated for the purpose of 
determining the amortization period. 

b. The allowable interest rate shall be limited to the 
interest rate upper limit in effect on the date of the 
original balloon loan, unless another rate is allowable 
under~ subsection 8 of this section. 

c. Financing costs. The limitations on financing costs 
set forth in § 2.4 B subsection 8 of this section shall 
apply to balloon loans. Financing costs exceeding the 
limitations set forth in these sections shall be allowed 
to the extent that such excess financing costs may be 
offset by any available interest savings. 

(1) A 27-year amortization period must be used for 
deferred financing costs associated with the 
construction or purchase of a nursing facility. 

(2) A 15-year amortization period must be used for 
deferred financing costs associated with financing of 
furniture, fixtures, and movable equipment. 

(3) Financing costs associated with a loan used 
partially for the acquisition of buildings, land, and 
land improvements and partially for the purchase of 
furniture, fixtures, and equipment must be prorated 
for determination of the amortization period. 

d. Cumulative credit computation. The computation of 
allowable interest and financing costs for balloon loans 
shall be calculated using the following procedures: 

(1) A standard amortization schedule of allowable 
costs based upon the upper limits for interest and 
financing costs shall be computed by the provider 
and submitted to DMAS for the applicable 27 -year or 
15-year periods on the original balloon loan. 

(2) For each cost reporting period, the provider shall 
be allowed the lesser of loan costs (interest and 
financing costs) computed in accordance with 
subdivision 7 a of this subsection, or the actual loan 
cost~ incurred during the period. 

(3) To the extent that there is a "credit" created by 
the actual loan costs being less than the loan costs 
computed on the amortization schedule in some 
periods, the provider may recover any otherwise 
allowable costs which result from the refinancing, 
extension, or renewal of the balloon loan, and any 
loan costs which have been disallowed because the 
loan costs are over the limitation for some periods. 
However, the cumulative actual loan cost 
reimbursement may not exceed the cumulative 
allowable loan cost as computed on the amortization 
schedule to that date. 

(4) In refinancing or refinancings of the original 
balloon loan which involve additional borrowings in 
excess of the balance due on the original balloon 
loan, the excess over the balance due on the 
balloon loan shall be treated as new debt subject to 
the DMAS financing policies and regulations. Any 
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interest and financing costs incurred on the 
refinancing shall be allocated pro rata between the 
refinancing of the balloon loan and the new debt. 

(5) In the event of a sale of the facility, any unused 
balance of cumulative credit or cumulative provider 
excess costs would follow the balloon loan or the 
refinancing of the balloon loan if the balloon loan or 
its refinancing is paid by the buyer under the same 
terms as previously paid by the seller. Examples of 
this are (i) the buyer assumes the existing 
instrument containing the same rates and terms by 
the purchaser; or (ii) the balance of the balloon loan 
or its refinancings is financed by the seller to the 
buyer under the same rates and terms of the 
existing loan as part of the sale of the facility. If the 
loan is otheiWise paid in full at any time and the 
facility is sold before the full 27-year or 15-year 
amortization period has expired, the balance of 
unused cumulative credit or cumulative provider 
excess costs shall expire and not be considered an 
allowable cost. 

e. In accordance with § 2.4 A (5) subdivision A 5 of 
this section, no refinancing incentive shall be available 
for refinancings, extensions, or renewals of balloon 
loans. 

f. The balloon loan and refinancing of the balloon loan 
shall be subject to all requirements for allowable 
borrowing, except as otheiWise provided by this 
subsection. 

B. Interest rate upper limit. Financing for all NFs and 
expansions which require a COPN and all renovations and 
purchases shall be subject to the following limitations: 

1. Interest expenses for debt financing which is exempt 
from federal income taxes shall be limited to: 

The average weekly rates for Baa municipal rated bonds 
as published in Cragie Incorporated Municipal Finance 
Newsletter as published weekly (Representative 
reoffering from general obligation bonds), plus one 
percentage point (100 basis. points), during the week in 
which commitment for construction financing or closing 
for permanent financing takes place. 

2. a. Effective on and after July 1, 1990, the interest rate 
upper limit for debt financing by NFs that are subject to 
prospective reimbursement shall be the average of the 
rate for 10-year and 30-year U.S. Treasury Constant 
Maturities, as published in the weekly Federal Reserve 
Statistical Release (H.15), plus two percentage points 
(200 basis points). 

This limit (i) shall apply only to debt financing which is 
not exempt from federal income tax, and (ii) shall not 
be available to NF's which are eligible for such tax 
exempt financing unless 8nd until a NF has 
demonstrated to the DMAS that the NF failed, in a 
good faith effort, to obtain any available debt financing 
which is exempt from federal income tax. For 
construction financing, the limit shall be determined as 
of the date on which commitment takes place. For 
permanent financing, the limit shall be determined as 
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of the date of closing. The limit shall apply to 
allowable interest expenses during the term of the 
financing. 

b. The new interest rate upper limit shall also apply, 
effective July 1, 1990, to construction financing 
committed to or permanent financing closed after 
December 31,1986, but before July 1, 1990, which is 
not exempt from federal income tax. The limit shall be 
determined as of July 1, 1990, and shall apply to 
allowable interest expenses for the term of the 
·financing remaining on or after July 1, 1990. 

3. Variable interest rate upper limit. 

a. The limitation set forth in §§ 2.4 9 1 aAe 2.4 9 2 
subdivisions 1 and 2 of this subsection shall be 
applied to debt financing which bears a variable 
interest rate as follows. The interest rate upper limit 
shall be determined on the date on which commitment 
for construction financing or closing for permanent 
financing takes place, and shall apply to allowable 
interest expenses during the term of such financing as 
if a fixed interest rate for the financing period had been 
obtained. A "fixed rate loan amortization schedule" 
shall be created for the loan period, using the interest 
rate cap in effect on the date of commitment for 
construction financing or the date of closing for 
permanent financing. 

d. Underwriters Discounts 

e. Loan Points 

7. The aggregate of tHe following financing costs shall 
be limited to 2.0% of the total allowable project costs: 

a. Legal Fees 

b. Cost Certification Fees 

c. Title and Recording Costs 

d. Printing and Engraving Costs 

e. Rating Agency Fees 

C. DMAS shall allow costs associated with mortgage life 
insurance premiums in accordance with§ 2130 of the HCFA­
Pub. 15, Provider Reimbursement Manual (PRM-15). 

D. Interest expense on a debt service reserve fund is an 
allowable expense if required by the terms of the financing 
agreement. However, interest income resulting from such 
fund shall be used by DMAS to offset interest expense. 

~ 12 VAC 30-90-34. Purchases of nursing facilities (NF). 

A. In the event of a sale of a NF, the purchaser must have 
a current license and certification to receive DMAS 
reimbursement as a provider. 

B. The following reimbursement principles shall apply to 

b. If the interest rate for any cost reporting period is 
below the limit determined in subdivision 3 a above, no 
adjustment will be made to the provider's interest 
expense for that period, and a "carryover credit" to the 
extent of the amount allowable under the "fixed rate 
loan amortization schedule" will be created, but not 
paid. If the interest rate in a future cost reporting 
period is above the limit determined in subdivision 3 a 
above, the provider will be paid this "carryover credit" 
from prior period(s), not to exceed the cumulative 
carryover credit or his actual cost, whichever is less. 

the purchase of a NF: 

c. The provider shall be responsible for preparing a 
verifiable and auditable schedule to support 
cumulative computations of interest claimed under the 
"carryover credit," and shall submit such a schedule 
with each cost report. 

4. The limitation set forth in § 2.4 8 subdivisions 1, 2, 
and 3 of this subsection shall be applicable to financing 
for land, buildings, fixed equipment, major movable 
equipment, working capital for construction and 
permanent financing. 

5. Where bond issues are used as a source of 
financing, the date of sale shall be considered as the 
date of closing. 

6. The aggregate of the following costs shall be limited 
to 5.0% of the total allowable project costs: 

a. Exc3.mination Fees 

b. Guarantee Fees 

c. Financing Expenses (service fees, placement fees, 
feasibility studies, etc.) 

1. The allowable cost of a bona fide sale of a facility 
(whether or not the parties to the sale were, are, or will 
be providers of Medicaid services) shall be the lowest of 
the sales price, the replacement cost value determined 
by independent appraisal, or the limitations of PaR 
Subpart XVI- Revaluation of Assets (12 VAC 30-90-260 
et seq.). Revaluation of assets shall be permitted only 
when a bona fide sale of assets occurs. 

2. Notwithstanding the provisions of~ 12 VAC 30-
90-51, where there is a sale between related parties 
(whether or not they were, are or will be providers of 
Medicaid services), the buyer's allowable cost basis for 
the nursing facility shall be the seller's allowable 
depreciated historical cost (net book value), as 
determined for Medicaid reimbursement. 

3. For purposes of Medicaid reimbursement, a "bona 
fide" sate shall mean a transfer of title and possession 
for consideration between partieS which are not related. 
Parties shall be deemed to be "related" if they are related 
by reasons of common ownership or control. If the 
parties are members of an immediate family, the sale 
shall be presumed to be between related parties if the 
ownership or control by immediate family members, 
when aggregated together, meets the definitions of 
"common ownership" or "control." See ~ 12 VAC 
30-90-51 C for definitions of "common ownership," 
"control," "immediate family," and "significant ownership 
or control." 

4. The useful life of the fixed assets of the facility shall 
be determined by AHA guidelines. 
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5. The buyer's basis in the purchased assets shall be 
reduced by the value of the depreciation recapture due 
the state by the provider-seller, until arrimgements for 
repayment have been agreed upon by DMAS. 

6. In the event the NF is owned by the seller for less 
than five years, the reimbUrsable cost basis of the 
purchased NF to the buyer, shall be the seller's allowable 
historical cost as determined by DMAS. 

C. An appraisal expert shall be defined as an individual or 
a firm that is experienced and specializes in multi-purpose 
appraisals of plant assets involving the establishing or 
reconstructing of the historical cost of such assets. Such an 
appraisal expert employs a specially trained and supervised 
staff with a complete range of appraisal and qost construction 
techniques; is experienced in appraisals of plant assets used 
by providers, and demonstrates a knowledge and 
understanding of the regulations involving applicable 
reimbursement principles, particularly those pertinent to 
depreciation; and is unrelated to either the buyer or seller. 

D. At a minimum, appraisals must include a breakdown by 
cost category as follows: 

1. Building; fixed equipment; movable equipment; land; 
land improvements. 

2. The estimated useful life computed in accordance 
with AHA guidelines of the three categories, building, 
fixed equipment, and movable equipment must be 
included in the appraisal. This information shall be 
utilized to-compute depreciation schedules. 

E. Depreciation recapture. 

1. The provider-seller of the facility shall make a 
retrospective settlement with DMAS in instances where a 
gain was made on disposition. The department shall 
recapture the depreciation paid to the provider by 
Medicaid for the period of participatiOn in the Program to 
the extent there is gain realized on the sale of the 
depreciable assets. A final cost report and refund of 
depreciation expense, where applicable, shall be due 
within 30 days from the transfer of title (as defined 
below). 

2. No depreciation adjustment shall be made in the 
event of a loss or abandonment. 

F. Reimbursable depreciation. 

1. For the purpose of this section, "sale or transfer" shall 
mean any agreement between the transferor and the 
transferee by which the former, in consideration of the 
payment or promise of payment of a certain price in 
money, transfers to the latter the title and possession of 
the property. 

2. Upon the sale or transfer of the real and tangible 
personal property comprising a licensed nursing facility 
certified to provide services to DMAS, the transferor or 
other person liable therein shall reimburse to the 
Commonwealth the amount of depreciation previously 
allowed as a reasonable cost of providing such services 
and subject to recapture under the provisions of the 
State Plan for Medical Assistance. The amount of 
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reimbursable depreciation shall be paid to the 
Commonwealth within 30 days of the sale or transfer of 
the real property unless an alternative form of 
repayment, the term of which shall not exceed one year, 
is approved by the director. 

3. Prior to the transfer, the transferor shall file a written 
request by certified or registered mail to the director for a 
letter of verification that he either does not owe the 
Commonwealth any amount for reimbursable 
depreciation or that he has repaid any amount owed the 
Commonwealth for reimbursable depreciation or that an 
alternative form of repayment has been approved by the 
director. The request for a letter of verification shall 
state: 

a. That a sale or transfer is about to be made; 

b. The location and general description of the property 
to be sold or transferred; 

c. The names and addresses of the transferee and 
transferor and ali such business names and addresses 
of the transferor for the last three years; and 

d. Whether or not there is a debt owing to the 
Commonwealth for the amount of depreciation 
charges previously allowed and reimbursed as a 
reasonable cost to the transferor under the Virginia 
Medical Assistance Program. 

4. Within 90 days after receipt of the request, the 
director shall determine whether or not there is an 
amount due to the Commonwealth by the nursing facility 
by reason of depreciation charges previously allowed 
and reimbursed as a reasonable cost under DMAS and 
shall notify the transferor of such sum, if any. 

5. The transferor shall provide a copy of this section and 
a copy of his request for a letter of verification to the 
prospective transferee via certified mail at least 30 days 
prior to the transfer. However, whether or not the 
transferor provides a copy of this section and his request 
for verification to the prospective transferee as required 
herein, the transferee shall be deemed to be notified of 
the requirements of this law. 

6. After the transferor has made arrangements 
satisfactory to the director to repay the amount due or if 
there is no amount due, the director shall issue a letter of 
verification to the transferor in recordable form stating 
that the transferor has complied with the provisions of 
this section and setting forth the term of any alternative 
repayment agreement. The failure of the transferor to 
reimburse to the Commonwealth the amount of 
depreciation previously allowed as a reasonable cost of 
providing service to DMAS in a timely manner renders 
the transfer of the nursing facility ineffective as to the 
Commonwealth. 

7. Upon a finding by the director that such sale or 
transfer is ineffective as to the Commonwealth, DMAS 
may collect any sum owing by any means available by 
law, including devising a schedule for reducing the 
Medicaid reimbursement to the transferee up to the 
amount owed the Commonwealth for reimbursable 
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depreciation by the transferor or other person liable 
therein. Medicaid reimbursement to the transferee shall 
continue to be so reduced until repayment is made in full 
or the terms of the repayment are agreed to by the 
transferor or person liable therein. 

8. In the event the transferor or other person liable 
therein defaults on any such repayment agreement the 
reductions of Medicaid reimbursement to the transferee 
may resume. 

An action brought or initiated to reduce the transferee's 
Medicaid reimbursement or an action for attachment or 
levy shall not be brought or initiated more than six 
months after the date on which the sale or transfer has 
taken place unless the sale or transfer has been 
concealed or a letter of verification has not been 
obtained by the transferor or the transferor defaults on a 
repayment agreement approved by the director. 

Article 2. 
Operating Cost Component. 

~ 12 VAC 30-90-40. Operating cost. 

A. Operating cost shall be the total allowable inpatient cost 
less plant cost and NATCEPs costs. See Part VII for rate 
determination procedures for NATCEPs costs. To calculate 
the reimbursement rate, operating cost shall be converted to 
a per diem amount by dividing it by the greater of actual 
patient days, or the number of patient days computed as 95% 
of the daily licensed bed complement during the applicable 
cost reporting period. 

B. For NFs of 30 beds or less, to calculate the 
reimbursement rate the number of patient days will contin.ue 
to be computed as not less than 85% of the daily licensed 
bed complement. 

~ 12 VAC 30-90-41. Nursing facility reimbursement 
formula. 

A. Effective on and after October 1, 1990, all NFs subject 
to the prospective payment system shall be reimbursed under 
a revised formula entitled "The Patient Intensity Rating 
System (PIRS)." PIRS is a patient based methodology which 
links NF's per diem rates to the intensity of services required 
by a NF's patient mix. Three classes were developed which 
group patients together based on similar functional 
characteristics and service needs. 

1. Any NF receiving Medicaid payments on or after 
October 1, 1990, shall satisfy all the requirements of§ 
1919(b) through (d) of the Social Security Act as they 
relate to provision of services, residents' rights and 
administration and other matters. 

2. Direct and indirect group ceilings. 

a. In accordance with~ 12 VAC 30-90-20 C, direct 
patient care operating cost peer groups shall be 
established for the Virginia portion of the Washington 
DC-MD-VA MSA, the Richmond-Petersburg MSA and 
the rest of the state. Direct patient care operating 
costs shall be as defined in VR 450 OJ 1491 12 VAC 
30-90-270 

b. Indirect patient care operating cost peer groups 
shall' be established for the Virginia portion of the 
Washington DC-MD-VA MSA imd for the 'rest of the 
state. Indirect ·patient care operating costs shall 
include all other operating costs, not defined in VI'< 
450 OJ 4.1941 12 VAG 30-90-270 as direct patient 

.·care operating costs and NATCEPs costs. 

c. Effective July 1, 1995, existing indirect peer group 
ceilings of nursing faci.lities shall be adjusted 
according to the schedule below. These adjustments 
shall be added to the ceiling in effect for each facility 
on July 1, 1995, and shall, f3pply from that day until the 
end of the facility's fiscal year in progress at that time. 
Peer group ceilings for the subsequent fiscal year sh;;tll 
be· calculated by adding the adjustments below to the 
existing interim ceiling. The resulting adjusted interim 
ceiling, shall be increased by 100% of historical 
inflation to the beginning of the facility's next fiscal 
year to obtain the. new "interim" ceiling, and by 50% of 
the forecast inflation to the end of the facility's next 
fiscal year. This action increases the number of 
indirect patient care operating cost peer groups to a 
total of eight, four peer groups for the area within the 
Washington DC-MD-VA MSA, and four for the rest of 
the state. 

Licensed Bed Size 

1to 30 
31 to 60 
61 to 90 
Over90 

Ceiling Adjustment 

add $1.89 
add $1.28 
add $0.62 
add $0.00 

3. Each NF's Service Intensity ln(lex (SII) shall be 
calculated for each s,emiannual period of a NF's fiscal 
year based upon data reported by that NF .and entered 
into DMAS' Long Term Care Information System 
(LTCIS). Data will be reported on the multidimensional 
assessment form prescribed by DMAS (now DMAS-95) 
at the time of admission and then twice a year for every 
Medicaid recipient in a NF. The 1\JF's Sll, derived irom 
the. assessment data, will be, normalized by dividing it by 
the average for all NF's in the state. 

See VR 450 OJ 4.1944 12 VAG 30-90-.300 for the PIRS 
class structure, the relative ~resolJrce cost assigned to 
each class, the method of computing each NF's facility 
score and the methodolbgy of computing the NF's 
semiannual Slls. 

4. The normalized Sll shall be used ·to calculate the 
initial direct patient care operating cost peer group 
medians: It 'shall also be used to calculate the direct 
patient care operating Cost prospective ·ceilings and 
direct patient care operating cost prospective rates for 
each semiannual period of a NF's subsequent fiscal 
years. ' 

a. The normalized Sll, as determined during the 
quarter·ended September 30, 1990, shall be used to 
calculate the initial direct patient care operating cost 
peer group medians. 

b. A NF's direct patient care operating cost 
prospective ceiling shall be the product of the NF's 
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peer group direct patient care ceiling and the NF's 
normalized Sll for the previous semiannual period. A 
NF's direct patient care operating cost prospective 
ceiling will be calculated semiannually. 

c. An SSI rate adjustment, if any, shall be applied to a 
NF's prospective direct patient care operating cost 
base rate for each semiannual period of a NF's fiscal 
year. The Sll determined in the second semiannual 
period of the previous fiscal year shall be divided by 
the average of the previous fiscal year's Slls to 
determine the Sll rate adjustment, if any, to the first 
semiannual period of the subsequent fiscal year's 
prospective direct patient care operating cost base 
rate. The Sll determined in the first semiannual period 
of the subsequent fiscal year shall be divided by the . 
average of the previous fiscal year's Slls to determine 
the Sll rate adjustment, if any, to the second 
semiannual period of the subsequent fiscal year's 
prospective direct patient care operating cost base 
rate. 

d. See VR 460 03 4.1944 12 VAG 30-90-300 for an 
illustration of how the Sll is used to adjust direct 
patient care operating ceilings and the semiannual 
rate adjustments to the prospective direct patient care 
operating cost base rate. 

5. An adjustment factor shall be applied to both the 
direct patient care and indirect patient care peer group 
medians to determine the appropriate initial peer group 
ceilings. 

a. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number of 
NF bed days during fiscal year 1991 under the 
prospective payment system in effect through 
September 30, 1990, as modified to incorporate the 
estimated additional NF reimbursement mandated by 
the provisions of § 1902(a)(13)(A) of the Social 
Security Act as amended by § 4211 (b)(1) of the 
Omnibus Budget Reconciliation Act of 1987. 

b. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number of 
NF bed days during FY 1991 under the PIRS 
prospective payment system. 

c. The DMAS shall determine the differential between 
a and . b above and shall adjust the peer group 
medians within the PIRS as appropriate to reduce the 
differential to zero. 

d. The adjusted PIRS peer group medians shall 
become the initial peer group ceilings. 

B. The allowance for inflation shall be based on the 
percentage of change in the moving average of the Skilled 
Nursing Facility Market Basket of Routine Service Costs, as 
developed by Data Resources, Incorporated, adjusted for 
Virginia, determined in the quarter in which the NF's most 
recent fiscal year ended. NFs shall have their prospective 
operating cost ceilings and prospective operating cost rates 
established in accordance with the following methodology: 
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1. The initial peer group ceilings established under §-b7 
A subsection A of this section shall be the final peer 
group ceilings for a NF's first full or partial fiscal year 
under PIRS and shall be considered as the initial "interim 
ceilings" for calculating the subsequent fiscal year's peer 
group ceilings. Peer group ceilings for subsequent fiscal 
years shall be calculated by adjusting the initial "interim" 
ceilings by a "percentage factor" which shall eliminate 
any allowances for inflation after September 30, 1990, 
calculated in both §%-b7 subdivisions A 5 a and U A 5 
c of this section. The adjusted initial "interim" ceilings 
shall be considered as the final "interim ceiling." Peer 
group ceilings for subsequent fiscal years shall be 
calculated by adjusting the final "interim" ceiling, as 
determined above, by 100% of historical infiation from 
October 1, 1990, to the beginning of the NFs next fiscal 
year to obtain new "interim" ceilings, and 50% of the 
forecasted infiation to the end of the NFs next fiscal year. 

2. A NF's average allowable operating cost rates, as 
determined from its most recent fiscal year's cost report, 
shall be adjusted by 50% of historical inflation and 50% 
of the forecasted infiation to calculate its prospective 
operating cost base rates. 

C. The PIRS method shall still require comparison of the 
prospective operating cost rates to the prospective operating 
ceilings. The provider shall be reimbursed the lower of the 
prospective operating cost rates or prospective operating 
ceilings. 

D. Nonoperating costs . .1-, Allowable plant costs shall be 
reimbursed in accordance with Part II, Artisle 1 this article. 
Plant costs shall not include the component of cost related to 
making or producing a supply or~ervice. 

2, NATCEPs cost shall be reimbursed in accordance with 
!='afl-\tll12 VAC 30-90-170. 

E. The prospective rate for each NF shall be based upon 
operating cost and plant cost components or charges, 
whichever is lower, plus NATCEPs costs. The disallowance 
of nonrei111bursable operating costs in any current fiscal year 
shall be reflected in a subsequent year's prospective rate 
determination. Disallowances of nonreimbursable plant costs 
and NATCEPs costs shall be refiected in the year in which 
the nonreimbursable costs are included. 

F. For those NFs whose operating cost rates are below the 
ceilings, an incentive plan shall be established whereby a NF 
shall be paid, on a sliding scale, up to 25% of the difference 
between its allowable operating cost rates and the peer group 
ceilings under the PIRS. 

1. The following table llelew presents four incentive 
examples under the PIRS: 

Peer Allowable 
Group Cost Per %of Sliding Scale% 

Ceilings Day Difference Ceiling Scale Difference 
$30.00 $27.00 $3.00 10% $.30 10% 
30.00 22.50 7.50 25% 1.88 25% 
30.00 20.00 10.00 33% 2.50 25% 
30.00 30.00 0 0 
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2. Separate efficiency incentives shall be calculated for 
both the direct and indirect patient care operating 
ceilings and costs. 

G. Quality of care requirement.· A cost efficiency incentive 
shall not be paid to a NF for the prorated period of time that it 
is not in conformance with substantive, nonwaived life, safety, 
or quality of care standards. 

H. Sale of facility. In the event of the sale of a NF, the 
prospective base operating cost rates for the new owner's 
first fiscal period shall be the seller's prospective base 
operating cost rates before the sale. 

I. Public notice. To comply With the requirements of § 
1902(a)(28)(c) of the Social Security Act, DMAS shall make 
available to the public the data and methodology used in 
establishing Medicaid payment rates for nursing facilities. 
Copies may be obtained by request under the existing 
procedures of the Virginia Freedom of Information Act 

~ 12 VAG 30-90-42. Phase-in period. 

A To assist NFs in converting to the PIRS methodology, a 
phase-in period shall be provided until June 30, 1992. 

B. From October 1, 1990, through June 30, 1991, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 33% of the PIRS operating cost rates 
determined by§ 2.7 a9eve 12 VAG 30-90-41 and 67% of the 
"current" operating rate determined by subsection D below. 

C. From July 1, 1991, through June 30, 1992, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 67% of the PIRS operating cost rates 
determined by§ 2.7 a9eve 12 VAG 30-90-41 and 33% of the 
"current" operating rate determined by subsection D below. 

D. The following methodology shall be applied to calculate 
a NF's "current" operating rate: 

1. Each NF shall receive as its base "current" operating 
rate, the weighted average prospective operating cost 
per diems and efficiency incentive per diems if 
applicable, calculated by DMAS to be effective 
September 30, 1990. 

2. The base "current" operating rate established above 
shall be the "current" operating rate for the NF's first 
partial fiscal year under PIRS. The base "current" 
operating rate shall be adjusted by appropriate 
allowance for historical inflation and 50% of the 
forecasted inflation based on the methodology contained 
in§.+? 12 VAG 30-90-41 Bat the beginning of each of 
the NF's fiscal years which starts during the phase-in 
period, October 1, 1990, through June 30, 1992, to 
determine the NF's prospective "current" operating rate. 
See VR 490 O:J 4.1944 12 VAG 30-90-300 for example 
calculations. 

~ 12 VAG 30-90-43. Nursing facility rate change. 

For the period beginning July 1, 1991, and ending June 30, 
1992. the per diem operating rate for each NF shall be 
adjusted. This shall be accomplished by applying a uniform 
adjustment factor to the rate of each NF. 

Article 3. 
Allowable Cost Identification. 

~ 12 VAG 30-90-50. Allowable costs. 

A. Costs which are included in rate determination 
procedures and final settlement shall be only those allowable, 
reasonable costs which are acceptable under the Medicare 
principles of reimbursement, except as specifically modified 
in the Plan and as may be subject to individual or ceiling cost 
limitations and which are classified in accordance with the 
DMAS uniform chart of accounts (see V~ 4§0 O:J 4.1941, 
UniferR'l E><~ense Classifisatioo 12 VAG 30-90-270). 

A B. Certification. The cost of meeting all certification 
standards for NF requirements as required by the appropriate 
state agencies, by state laws, or by federal legislation or 
regulations. 

B.c C. Operating costs. 

1. Direct patient care operating costs shall be defined in 
V~ 490 O:J 4.1941 12 VAG 30-90-270. 

2. Allowable direct patient care operating costs shall 
exclude (i) personal physician fees, and (ii) pharmacy 
services and prescribed legend and nonlegend drugs 
provided by nursing facilities which operate licensed in­
house pharmacies. These services shall be billed 
directly to DMAS through separate provider agreements 
and DMAS shall pay directly in accordance with 
s"9sestiens e ana f ef PJtashR'lent 4.19 B ef the State 
Plan fur Meaisal Assistance (V~ 490 02 4.1920) 12 VAG 
30-80-10 et seq. 

3. Indirect patient care operating costs include all other 
operating costs, not identified as direct patient care 
operating costs and NATCEPs costs in 'I~ 490 O:J 
4,.W# 12 VAG 30-90-270, which are allowable under 
the Medicare principles of reimbursement, except as 
specifically modified herein and as may be subject to 
individual cost or ceiling limitations. 

G, 0. Allowances/goodwill. Bad debts, goodwill, charity, 
courtesy, and all other contractual allowances shall not be 
recognized as an allowable cost. 

1* E Cost of protecting employees from blood borne 
pathogens. Effective July 1, 1994, reimbursement of 
allowable costs shall be adjusted in the following way to 
recognize the costs of complying with requirements of the 
Occupational Safety and Health Administration (OSHA) for 
protecting employees against exposure to blood borne 
pathogens. 

1. Hepatitis 8 immunization. The statewide median of 
the reasonable acquisition cost per unit of immunization 
times the number of immunizations provided to eligible 
employees during facility fiscal years ending during SFY 
1994, divided by Medicaid days in the same fiscal period, 
shall be added to the indirect peer group ceiling effective 
July 1, 1994. This increase to the ceilings shall not 
exceed $.09 per day for SFY 1995. 

2. Other OSHA compliance costs The 111d1rect peer 
group ceilings shall be increased by $.07, effective July 

Virginia Register of Regulations 

2174 



1, 1994, to recognize continuing OSHA compliance costs 
other than immunization. 

3. Data submission by nursing facilities. Nursing 
facilities shall provide for fiscal years ending during SFY 
1994, on forms provided by DMAS, (i) the names, job 
titles and sociat security numbers of individuals 
immunized, the number of immunizations provided to 
each and the dates of immunization; and (ii) the 
acquisition cost of immunization. 

~ 12 VAG 30-90-51. Purchases/related organizations. 

A. Costs applicable to services, facilities, and supplies 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be included in 
the allowable cost of the provider at the cost to the related 
organization, provided that such costs do not exceed the 
price of comparable services, facilities or supplies. 
Purchases of existing NFs by related parties shall be 
governed by the provisions of~ 12 VAG 30-90-34 B 2. 

Allowable cost applicable to management services 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be lesser of 
the cost to the related organization or the per patient day 
ceiling limitation established for management services cost. 
(See VI'< 4130 G:J 4.194:J, Cest Reill11l"rse!l1ent lill1itatiens 12 
VAG 30c90-290.) 

B. Related to the provider shall mean that the provider is 
related by reasons of common ownership or control by the 
organization furnishing the services, facilities, or supplies. 

C. Common ownership exists when an individual or 
individuals or entity or entities possess significant ownership 
or equity in the parties to the transaction. Control exists 
where an individual or individuals or entity or entities have the 
power, directly or indirectly, significantly to infiuence or direct 
the actions or policies of the parties to the transaction. 
Significant ownership or control shall be deemed to exist 
where an individual is a "person with an ownership or control 
interest" within the meaning of 42 CFR 455.101. If the 
parties to the transaction are members of an immediate 
family, as defined below, the transaction shall be presumed 
to be between related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or "control," as 
set forth above. Immediate family shall be defined to include, 
but not be limited to, the following: (i) husband and wife, (ii) 
natural parent, child and sibling, (iii) adopted child and 
adoptive parent, (iv) step-parent, step-child, step-sister, and 
step-brother, (v) father-in-law, mother-in-law, sister-in-law, 
brother-in-law, son-in-law and daughter-in-law, and (vi) 
grandparent and grandchild. 

D. Exception to the related organization principle. 

1. Effective with cost reports having fiscal years 
beginning on or after July 1, 1986, an exception to the 
related organization principle shall be allowed. Under 
this exception, charges by a related organization to a 
provider for goods or services shall be allowable cost to 
the provider if a !I four of the conditions set out below are 
met. 
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2. The exception applies if the provider demonstrates by 
convincing evidence to the satisfaction of DMAS that the 
following criteria have been met: 

a. The supplying organization is a bona fide separate 
organization. This means that the supplier is a 
separate sole proprietorship, partnership, joint venture, 
association or corporation and not ri1erely an operating 
division of the provider organization. 

b. A substantial part of the supplying organization's 
business activity of the type carried on with the 
provider is transacted with other organizations not 
related to the provider and the supplier by common 
ownership or control and there is an open, competitive 
market for the type of goods or services furnished by 
the organization. In determining whether the activities 
are of similar type, it is important to also consider the 
scope of the activity. 

For example, a full service management contract 
would not be considered the same type of business 
activity as a minor data processing contract. The 
requirement that there be an open, competitive market 
is merely intended to assure that the item supplied has 
a readily discernible price that is established through 
arms-length bargaining by well informed buyers and 
sellers. 

c. The goods or services shall be those which 
commonly are obtained by institutions such as the 
provider from other organizations and are not a basic 
element of patient care ordinarily furnished directly to 
patients by such institutions. This requirement means 
that institutions such as the provider typically obtain 
the good or services from outside sources rather than 
producing the item internally. 

d. The charge to the provider is in line with the charge 
for such services, or supplies in the open market and 
no more than the charge made under comparable 
circumstances to others by the organization for such 
goods or services. The phrase "open market" takes 
the same meaning as "open, competitive market" in 
subdivision b above. 

3. Where all of the conditions of this exception are met, 
the charges by the supplier to the provider for such 
goods or services shall be allowable as costs. 

4. This exception does not apply to the purchase, lease 
or construction of assets such as property, buildings, 
fixed equipment or major movable equipment. The 
terms "goods and services" may not be interpreted or 
construed to mean capital costs associated with such 
purchases. leases, or construction. 

E. Three competitive bids shall not be required for the 
building and fixed equipment components of a construction 
project outlined in §-2c2 12 VAG 30-90-31. Reimbursement 
shall be in accordance with § 2.1 G A subsection A of this 
section with the limitations stated in §-2c2 12 VAG 30-90-31 
B. 
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§ 2.11. 12 VAG 30-90-52. Administrato'r/owner 
compensation. 

I 
A. Administrators' compensation, whether administrators 

are owners or non-owners, shall be based on a schedule 
adopted by DMAS and varied according to facility bed size. 
The compensation schedule shall be adjusted annually to 
reflect cost-of-living increases and shall be pUblished and 
distributed to providers annually. The administrator's 
compensation schedule cover.s only . the position of 
administrator and assistants and does- not include the 
compensation of owners employed in capacities other than 
the NF administrator (see VR 4ilQ Q3 4.1943,---basl 
Reime"FsemeRt LimitatieRs 12 VAC30-90-290) .. 

B. AdministratOr compensation shall mean remuneration 
paid regardless of the form in which it is paid.· This includes, 
but shall not be limited to, salaries, professiohal fees, 
insurance premiums (if the benefits ,, accrui3 to the 
employer/owner or his beneficiary) director. fees, personal 
use of automobiles, consultant fees, management fees,._travel 
allowances,_ relocation expenseS in excess of IRS gu'fdelines, 
meal allowances, bonuses, pension plan co.sts, and:d8ferred 
compensation plans. Management fees, consulting f~es, and 
other services performed by owners shall be included in the 
totaL compensation if they are pertormilig- administ(ative 
duties regardless of how such services may be classifie.d by 
the provider. · 

C. . Com-pensation for alf .administ~afors (o0ner and 
nonowner) shall be based upon a 40-hour week to determine 
reasonableness of compeilsation. 

D. Owner/administrator employment -documentatlon-. · · 

1. Owners who p~rtOrm ~ervices -for ~ NF ·.as an 
administrator and also perform. additional duties must 
maintain adequate documentation to show that the 
additional duties were performed beyond the norm'al 40 
hour week as an administrator. The additional duties 
must be necessary for the operation 6f the NF and 
related to patient care. 

2. Services provid.ed by owners, whether in -employee 
capacity, through management contracts, or through 
home office relationships shall be compared to the cost 
arid services provided in arms-length transactibns. 

3. Compensation for such services .shall be adjusted 
where such compensation exceeds that paid in su'ch 
arms-length transactions or where there is a duplication 
of -duti8s normally rendered by an administrator. "'No 
reimbursement shall be allowed for compensation-where 
owner services cannot be documented and audited·:..,_-,_. 

~ 12 VAG 30-90-53. Depreciation. 

The allowance for depreciation -shall be restricted .tQ the 
straight line method with a useful life in compliance with AHA 
guidelines. If the item is not included in the AHA guidelines, 
reasonableness shall be applied to determine useful life. 

~ 12 VAG 30-90-54. RenVLeases. 

Rent or !ease expenses shall be limited by the provisions 
of VR 4ilQ 03 4.1942. LeasiA§ ef facilities 12 VAG 30-90-
280. 

§-b1+ 12 VAG 30-90-55. Provider payments. 

A. Limitations. 

. Payments to providers, shall not exceed charges for 
covered services except for (i) _public providers furnishing 
services free of charge or a~ a nominal charge (ii) 
nonp~blic provider whose charges are 60% or less of the 
allowable reimbursement represented by the charges 
and that demonstrates its charges are less than 
allowable reimbursement because its customary practice 
is to charge patients based .on their ability to pay. 
.Nominal charge shall be defined as total charges that 
·are · 60% or less of the allowable reimbursement of 
services ~epresented by these charges. Providers 
qualifying in this section shall receive allowable 
reimbursement as determined in this Plan. 

2. Allowable reimbursement in excess of charges may 
be carried forward for payment in the two succeeding 
cost reporting periods. A new. provider may carry 
forward unreimbursed allowable reimbursement in the 
·fiv6 s·uccee.dinQ cost reporting periods. 

3. ' Providers may be reimbursed the carry forward to a 
succeeding cost reporting period (i) if total charges for 
the services provided in that subsequent period exceed 
the total allowable reimbursement in that period (ii) to the 
extent that the accumulation of the carry forward and the 
allowable reimbursement in that subsequent period do 
not· exceed the providers' direct and indi'rect care 
opera~in·g ceilings plus allowable plant cost. 

B. Payment for service shall be based upon the rate in 
eff6d When the service was rendered. 

C. For cost reports filed on or after August 1, 1992, an 
interim settlement shall be made by DMAS within 180 days 
afterreceipt and review of the cost report. The 180-day time 
frame shall similarly apply to cost reports filed but not interim 
settled as of August 1, 1992, The word "review,'' for 
purposes of interim settlement, shall include verification that 
all financial and other data specifically requested by DMAS is 
submitted with the cost report. Review shall also mean 
examination of the cost report and other required submission 
for obvious errors, inconsistency, inclusion of past disallowed 
costs; unresolved prior year cost adjustments and a complete 
signed east ieport that conforms to the current DMAS 
requirements herein. 

However, an. interim settlement shall not be made when 
one of the following conditions exists. 

1. Cost report filed by a terminated provider; 

2. Insolvency of the provider at the time the cost report 
is submitted; 

3. Lc3ck of a valid provider agreement and 
decertification:· 

4. Moneys owed to DMAS; 

5. Errors or inc~n.si·stencieS In the cost report: or 

6. lncomplete/nonacceptable cost report. 
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~ 12 VAC 30-90-56. Legal fees/accounting. 

A Costs claimed for legal/accounting fees shall be limited 
to reasonable and customary fees for specific services 
rendered. Such costs must be related to patient care as 
defined by Medicare principles of reimbursement and subject 
to applicable regulations herein. Documentation for legal 
costs must be available at the time of audit. 

B. Retainer fees shall be considered an allowable cost up 
to the limits established in VR 4@0 O:J 4.194:l, Cest 
Reimbursement Limitations 12 VAC 30-90-290. 

C. As mandated by the Omnibus Budget Reconciliation Act 
of 1990, effective November 5, 1990, reimbursement of legal 
expenses for frivolous litigation shall be denied if the action is 
initiated on or after November 5, 1990. Frivolous litigation is 
any action initiated by the nursing facility that is dismissed on 
the basis that no reasonable legal ground existed for the 
institution of such action. 

~ 12 VAC 30-90-57. Documentation. 

Adequate documentation supporting cost claims must be 
provided at the time of interim settlement, cost settlement, 
audit, and final settlement. 

~ 12 VAC 30-90-58. Fraud and abuse. 

Previously disallowed costs which are under appeal and 
affect more than one cost reporting period shall be disclosed 
in subsequent cost reports if the provider wishes to reserve 
appeal rights for such subsequent cost reports. The 
reimbursement effect of such appealed costs shall be 
computed by the provider and submitted to DMAS with the 
cost report. Where such disclosure is not made to DMAS, 
the inclusion of previously disallowed costs may be referred 
to the Medicaid Fraud Control Unit of the Office of the 
Attorney General. 

Article 4. 
New Nursing Facilities. 

§-b1-8- 12 VAC 30-90-60. Interim rate. 

A For all new or expanded NFs the 95% occupancy 
requirement shall be waived for establishing the first cost 
reporting period interim rate. This first cost reporting period 
shall not exceed 12 months from the date of the NF's 
certification. 

B. Upon a showing of good cause, and approval of the 
DMAS, an existing NF that expands its bed capacity by 50% 
or more shall have the option of retaining its prospective rate, 
or being treated as a new NF. 

C. The 95% occupancy requirement shall be applied to the 
first and subsequent cost reporting periods' actual costs for 
establishing such NF's second and future cost reporting 
periods' prospective reimbursement rates. The 95% 
occupancy requirement shall be considered as having been 
satisfied if the new NF achieved a 95% occupancy at any 
point in time during the first cost reporting period. 

D. A new NF's interim rate for the first cost reporting 
period shall be determined based upon the lower of its 
anticipated allowable cost determined from a detailed budget 
(or pro forma cost report) prepared by the provider and 
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accepted by the DMAS, or the appropriate operating ceilings 
or charges. 

E. On the first day of its second cost reporting period, a 
new nursing facility's interim plant rate shall be converted to a 
per diem amount by dividing it by the number of patient days 
computed as 95% of the daily licensed bed complement 
during the first cost reporting period. 

F. Any NF receiving reimbursement under new NF status 
shall not be eligible to receive the blended phase-in period 
rate under~ 12 VAC 30-90-42. 

G. During its first semiannual period of operation, a newly 
constructed or newly enrolled NF shall have an assigned Sll 
based upon its peer group's average Sll for direct patient 
care. An expanded NF receiving new NF treatment shall 
receive the Sll calculated for its last semiannual period prior 
to obtaining new NF status. 

~ 12 VAC 30-90-65. Final rate. 

The DMAS shall reimburse the lower of the appropriate 
operating ceilings, charges or actual allowable cost for a new 
NF's first cost reporting period of operation, subject to the 
procedures outlined above in~ 12 VAC 30-90-60 A, C, 
E, and F. 

Upon determination of the actual allowable operating cost 
for direct patient care and indirect patient care the per diem 
amounts shall be used to determine if the provider is below 
the peer group ceiling used to set its interim rate. If costs are 
below those ceilings, an efficiency incentive shall be paid at 
settlement of the first year cost report. 

This incentive will allow a NF to be paid up to 25% of the 
difference between its actual allowable operating cost and the 
peer group ceiling used to set the interim rate. (Refer to § 
'b+ 12 VAC 30-90-41 F.) 

Article 5. 
Cost Reports. 

§-6lG- 12 VAC 30-90-70. Cost report submission. 

A. Cost reports are due not later than 90 days after the 
provider's fiscal year end. If a complete cost report is not 
received within 90 days after the end of the provider's fiscal 
year, it is considered delinquent. The cost report shall be 
deemed complete for the purpose of cost settlement when 
DMAS has received all of the following, with the exception 
that the audited financial statements required by subdivisions 
3 a and 6 b of this subsection shall be considered timely filed 
if received not later than 120 days after the provider's fiscal 
year end: 

1. Completed cost reporting form(s) provided by DMAS, 
with signed certification(s); 

2. The provider's trial balance showing adjusting journal 
entries; 

3. a. The provider's audited financial statements 
including, but not limited to, a balance sheet, a 
statement of income and expenses, a statement of 
retained earnings (or fund balance), a statement of 
cash flows, the auditor's report in which. he expresses 
his opinion or, if circumstances require, disclaims an 
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opinion based on generally accepted auditing 
standards, footnotes to the financial statements, and 
the management report. Multi-facility providers shall 
be governed by §-2-20 subdivision A 6 of this section; 

b. Schedule of restricted cash funds that identify the 
purpose of each fund and the amount; 

c. Schedule of investments by type (stock, bond, etc.), 
amount, and current market value: 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule; 

6. NFs which are part of a chain organization must also 
file: 

a. Home office cost report; 

b. Audited consolidated financial statements of the 
chain organization including the auditor's report in 
which he expresses his opinion or, if circumstances 
require, disclaims an opinion based on generally 
accepted auditing standards, the management report 
and footnotes to the financial statements; 

c. The NFs financial statements including, but not 
limited to, a balance sheet, a statement of income and 
expenses, a statement of retained earnings (or fund 
balance), and a statement of cash flows; 

d. Schedule of restricted cash funds that identify the 
purpose of each fund and the amount; 

e. Schedule of investments by type (stock, bond, 
etc.), amount, and current market value; and · 

7. Such other analytical information or supporting 
documentation that may be required by DMAS. 

B. When cost reports are delinquent, the provider's interim 
rate shall be reduced by 20% the first month and an 
additional 20% of the original interim rate for each 
subsequent month the report has not been submitted. DMAS 
shall notify the provider of the schedule of reductions which 
shall start on the first day of the following month. For 
example, for a September 30 fiscal year end, notification will 
be mailed in early January stating that payments will be 
reduced starting with the first payment in February. 

C. After the overdue cost report is received, desk 
reviewed, and a new prospective rate established, the 
amounts withheld shall be computed and paid. If the provider 
fails to submit a complete cost report within 180 days after 
the fiscal year end, a penalty in the amount of 10% of the 
balance withheld shall be forfeited to DMAS. 

§ 2.21. 12 VAG 30-90-75. Reporting form; accounting 
method; cost report extensions; fiscal year changes. 

A. All cost reports shall be submitted on uniform reporting 
forms provided by the DMAS, or by Medicare if applicable. 
Such cost reports, subsequent to the initial cost report period, 
shall cover a 12-month period. Any exceptions must be 
approved by the DMAS. 

§ 2.22. Aese~AtiA~ meteeEl. 

B. The accrual method of accounting and cost reporting is 
mandated for all providers. 

§ 2.2:l. Cest re~ert e><teAsieAs. 

It C. Extension for submission of a cost report may be 
granted if the provider can document extraordinary 
circumstances beyond its control. g.,. Extraordinary 
circumstances do not include: 

1. Absence or changes of chief finance officer, controller 
or bookkeeper; 

2. Financial statements not completed; 

3. Office or building renovations; 

4. Home office cost report not completed; 

5. Change of stock ownership; 

6. Change of intermediary; 

7. Conversion to computer; or 

8. Use of reimbursement specialist. 

§ 2.24. Fiseal year eeaA~es. 

D. All fiscal year end changes must be approved 90 days 
prior to the beginning of a new fiscal year. 

Article 6. 
Prospective Rates. 

~ 12 VAG 30-90-80. Time frames. 

A. For cost reports filed on or after August 1, 1992, a 
prospective rate shall be determined by DMAS within 90 days 
of the receipt of a complete cost report. (See §-2-2012 VAG 
30-90-70 A.) The 180-day time frame shall similarly apply to 
cost reports filed but for which a prospective rate has not 
been set as of August 1, 1992. Rate adjustments shall be 
made retroactive to the first day of the provider's new cost 
reporting year. Where a field audit is necessary to set a 
prospective rate, the DMAS shall have an additional 90 days 
to determine any appropriate adjustments to the prospective 
rate as a result of such field audit. This time period shall be 
extended if delays are attributed to the provider. 

B. Subsequent to establishing the prospective rate DMAS 
shall conclude the desk audit of a providers' cost report and 
determine if further field audit activity is necessary. The 
DMAS will seek repayment or make retroactive settlements 
when audit adjustments are made to costs claimed for 
reimbursement. 

Article 7. 
Retrospective Rates. 

~ 12 VAG 30-90-90. Retrospective rates. 

The retrospective method of reimbursement shaH be used 
for mental health/mental retardation facilities. 
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%-~ 12 VAG 30-90-100. (Reserved) 

Article 8. 
Record Retention. 

§ 2.2g. Time !Farnes. 12 VAG 30-90-110. Record retention. 

A. Time frames. All of the NF's accounting and related 
records, including the general ledger, books of original entry, 
and statistical data must be maintained for a minimum of five 
years, or until all affected cost reports are final settled. 

.g., Certain information must be maintained for the duration 
of the provider's participation in the DMAS and until such time 
as all cost reports are settled. Examples of such information 
are set forth in~ subsection B of this section. 

~ B. Types of records to be maintained. Information 
which must be maintained for the duration of the provider's 
participation in the DMAS includes, but is not limited to: 

1. Real and tangible property records, including leases 
and the underlying cost of ownership; 

2. Itemized depreciation schedules; 

3. Mortgage documents, loan agreements, and 
amortization schedules; 

4. Copies of all cost reports filed with the DMAS together 
with supporting financial statements. 

~ C. Record availability. The records must be 
available for audits by DMAS staff. Where such records are 
not available, costs shall be disallowed. 

Article 9. 
Audits. 

~ 12 VAG 30-90-120. Audit overview; scope of audit. 

A. Desk audits shall be performed to verify the 
completeness and accuracy of the cost report, and 
reasonableness of costs claimed for reimbursement. Field 
audits, as determined necessary by the DMAS, shall be 
performed on the records of each participating provider to 
determine that costs included for reimbursement were 
accurately determined and reasonable, and do not exceed 
the ceilings or other reimbursement limitations established by 
the DMAS. . 

§ 2.~2. Soo~e of auEiit. 

B. The scope of the audit includes, but shall not be limited 
to: trial balance verification, analysis of fixed assets, 
indebtedness, selected revenues, leases and the underlying 
cost of ownership, rentals and other contractual obligations, 
and costs to related organizations. The audit scope may also 
include various other analyses and studies relating to issues 
and questions unique to the NF and identified by the DMAS. 
Census and related statistics, patient trust funds, and billing 
procedures are also subject to audit. 

~ 12 VAG 30-90-121. Field audit requirements. 

Field audits shall be required as follows: 

1. For the first cost report on all new NF's. 
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2. For the first cost report in which costs for bed 
additions or other expansions are included. 

3. When a NF is sold, purchased, or leased. 

4. As determined by DMAS desk audit. 

~ 12 VAG 30-90-122. Provider notification. 

The provider shall be notified in writing of all adjustments to 
be made to a cost report resulting from desk or field audit 
with stated reasons and references to the appropriate 
principles of reimbursement or other appropriate regulatory 
cites. 

~ 12 VAC 30-90-123. Field audit exit conference. 

A The provider shall be offered an exit conference to be 
executed within 15 days following completion of the on-site 
audit activities, unless other time frames are mutually agreed 
to by the DMAS and provider. Where two or more providers 
are part of a chain organization or under common ownership, 
DMAS shall have up to 90 days after completion of all related 
on-site audit activities to offer an exit conference for all such 
NFs. The exit conference shall be conducted at the site of 
the audit or at a location mutually agreeable to the DMAS and 
the provider. 

B. The purpose of the exit conference shall be to enable 
the DMAS auditor to discuss such matters as the auditor 
deems necessary, to review the proposed field audit 
adjustments, and to present supportive references. The 
provider will be given an opportunity during the exit 
conference to present additional documentation and 
agreement or disagreement with the audit adjustments. 

C. All remaining adjustments, including those for which 
additional documentation is insufficient or not accepted by 
the DMAS, shall be applied to the applicable cost report(s) 
regardless of the provider's approval or disapproval. 

D. The provider shall sign an exit conference form that 
acknowledges the review of proposed adjustments. 

E. After the exit conference the DMAS shall perform a 
review of all remaining field audit adjustments. Within a 
reasonable time and after all documents have been 
submitted by the provider, the DMAS shall transmit in writing 
to the provider a final field audit adjustment report (FAAR), 
which will include all remaining adjustments not resolved 
during the exit conference. The provider shall have 15 days 
from the date of the letter which transmits the FAAR, to 
submit any additional documentation which may affect 
adjustments in the FAAR. 

~ 12 VAG 30-90-124. Audit delay. 

In the event the provider delays or refuses to permit an 
audit to occur or to continue or otherwise interferes with the 
audit process, payments to the provider shall be reduced as 
stated in §-2-;W 12 VAG 30-90-70 B. 

~ 12 VAG 30-90-125. Field audit time frames. 

A. If a field audit is necessary after receipt of a complete 
cost report, such audit shall be initiated within three years 
following the date of the last notification of program 
reimbursement and the on site activities, including exit 
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conferences, shall be concluded within 180 days from the 
date the field audit begins. Where audits are performed on 
cost reports for multiple years or providers, the time frames 
shall be reasonably extended for the benefit of the DMAS and 
subject to the provisions of~ 12 VAG 30-90-123. 

B. Documented delays on the part of the provider will 
automatically extend the above time frames to the extent of 
the time delayed. 

C. Extensions of the time frames shall be granted to the 
department for good cause shown. 

D. Disputes relating to the timeliness established in §§ 
2.:J§ aRd 2.:J7 12 VAC 30-90-123 and 12 VAG 30-90-124, or 
to the grant of extensions to the DMAS, shall be resolved by 
application to the Director of the DMAS or his designee. 

PAR+ Subpart Ill. 
Appeals. 

~ 12 VAG 30-90-130. Dispute resolution for nonstate 
operated nursing facilities. 

A. NF's have the right to appeal the DMAS's interpretation 
and application of state and federal Medicaid and applicable 
Medicare principles of reimbursement in accordance with the 
Administrative Process Act,§ [ 9 @.14.1 9-6.14:1] et seq. and 
§ 32.1-325.1 of the Code of Virginia. 

B. Nonappealable issues are identified below: 

1. The use of state and federal Medicaid and applicable 
Medicare principles of reimbursement. 

2. The organization of participating NF's into peer 
groups according to location as a proxy for cost variation 
across facilities with similar operating characteristics. 
The use of individual ceilings as a proxy for determining 
efficient operation within each peer group. 

3. Calculation of the initial peer group ceilings using the 
most recent cost settled data available to DMAS that 
reflects NF operating costs inflated to September 30, 
1990. 

4. The use of the moving average of the Skilled Nursing 
Facility market basket of routine service costs, as 
developed by Data Resources, Incorporated, adjusted 
for Virginia, as the prospective escalator. 

5. The establishment of separate ceilings for direct 
operating costs and indirect operating costs. 

6. The use of Service Intensity Indexes to identify the 
resource needs of given NFs patient mix relative to the 
needs present in other NFs. 

7. The development of Service Intensity Indexes based 
on: 

a. Determination of resource indexes for each patient 
class that measures relative resource cost. 

b. Determination of each NF's average relative 
resource cost index across all patients. 

c. Standardizing the average relative resource cost 
indexes of each NF across all NF's. 

8. The use of the DMAS Long Term Care Information 
System (LTCIS), assessment form (currently DMAS-95), 
Virginia Center on Aging Study, the State of Maryland 
Time and Motion Study of the Provision of Nursing 
Service in Long Term Care Facilities, and the KPMG 
Peat Marwick Survey of Virginia long-term care NF's 
nursing wages to determine the patient class system and 
resource indexes for each patient class. 

9. The establishment of payment rates based on service 
intensity indexes. 

~ 12 VAG 30-90-131. Conditions for appeal. 

An appeal shall not be heard until the following conditions 
are met: 

1. Where appeals result from desk or field audit 
adjustments, the provider shall have received a 
notification of program reimbursement (NPR) in writing 
from the DMAS. 

2. Any and all moneys due to DMAS shall be paid in full, 
unless a repayment plan has been agreed to by the 
Director of the Division of Cost Settlement and Audit. 

3. All first level appeal requests shall be filed in writing 
with the DMAS within 90 business days following the 
date of a DMAS notice of program reimbursement that 
adjustments have been made to a specific cost report. 

~ 12 VAG 30-90-132. Appeal procedure. 

A. There shall be two levels of administrative appeal. 

B. Informal appeals shall be decided by the Director of the 
Appeals Division ef Cost SettleffleAt ano .~edit after an 
informal fact finding conference is held. The decision of the 
Director of Cost Settlefflent ami Acoit the Appeals Division 
shall be sent in writing to the provider within 90 business 
days following conclusion of the informal fact finding 
conference. 

C. If the provider disagrees with such initial decision the 
provider may, at its discretion, file a notice of appeal to the 
Director of the DMAS. Such notice shall be in writing and 
filed within 30 business days of the date of the initial decision. 

D. Within 30 business days of the date of such notice of 
appeal, the director shall appoint a hearing officer to conduct 
the proceedings, to review the issues and the evidence 
presented, and to make a written recommendation. 

E. The director shall notify the provider of his final decision 
within 30 13csiness <Jays of the date of the a~pointeo hearing 
officer's written recommen8atioA, or after the parties have 
fileE.J exceptioAs to the recommen8ations, whichever is later. 
the time frames set for disposition of appeals in this subpart 
and the Administrative Process Act, § 9-6. 14:1 et seq. of the 
Code of Virginia. 

F. The director's final written decision shall conclude the 
provider's administrative appeal. 

§~A. Formal hearing f)rocedldres. 

G. Formal hearing procedures, as developed by DMAS, 
shall control the conduct of the formal administrative 
proceedings. 
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~ 12 VAG 30-90-133. Appeals time frames. 

Appeal time frames noted throughout this section may be 
extended for the following reasons; 

A 1. The provider submits a written request prior to the 
due date requesting an extension for good cause and the 
DMAS approves the extension. 

!h 2. Delays on the part of the NF documented by the 
DMAS shall automatically extend DMAS's time frame to 
the extent of the time delayed. 

Go 3. Extensions of time frames shall be granted to the 
DMAS for good cause shown. 

1* 4. When appeals for multiple years are submitted by 
a NF or a chain organization or common owners are 
coordinating appeals for more than one NF, the time 
frames shall be reasonably extended for the benefit of 
the DMAS. 

€-o 5. Disputes relating to the time lines established in § 
M 12 VAG 30-90-132 B or to the grant of extensions to 
the DMAS shall be resolved by application to the Director 
of the DMAS or his designee. 

~ 12 VAG 30-90-134. Dispute resolution for state-
operated NFs. 

A. Definitions. 

"DMAS" means the Department of Medical Assistance 
Services. 

"Division director" means the director of a division of 
DMAS. 

"State-operated provider" means a provider of Medicaid 
services which is enrolled in the Medicaid program and 
operated by the Commonwealth of Virginia. 

B. Right to request reconsideration. 

1. A state-operated provider shall have the right to 
request a reconsideration for any issue which would be 
otherwise administratively appealable under the State 
Plan by a nonstate operated provider. This shall be the 
sole procedure available to state-operated providers. 

2. The appropriate DMAS division must receive the 
reconsideration request within 30 business days after the 
date of a DMAS Notice of Amount of Program 
Reimbursement, notice of proposed action, findings 
letter, or other DMAS notice giving rise to a dispute. 

C. Informal review. The state-operated provider shall 
submit to the appropriate DMAS division written information 
specifying the nature of the dispute and the relief sought. If a 
reimbursement adjustment is sought, the written information 
must include the nature of the adjustment scught; the amount 
of the adjustment sought; and the reasom; for seeking the 
adjustment. The division director or his designee shall review 
this information, requesting additional information as 
necessary. If either party so requests, they may meet to 
discuss a resolution. Any designee shall then recommend to 
the division director whether relief is appropriate in 
accordance with applicable law and regulations. 
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D. Division director action. 
consider any recommendation 
render a decision. 

The division director shall 
of his designee and shall 

E. DMAS director review. A state-operated provider may, 
within 30 business days after the date of the informal review 
decision of the division director, request that the DMAS 
Director or his designee review the decision of the division 
director. The DMAS Director shall have the authority to take 
whatever measures he deems appropriate to resolve the 
dispute. 

F. Secretarial review. If the preceding steps do not 
resolve the dispute to the satisfaction of the state-operated 
provider, within 30 business days after the date of the 
decision of the DMAS Director, the provider may request the 
DMAS director to refer the matter to the Secretary of Health 
and Human Resources and any other cabinet secretary as 
appropriate. Any determination by such secretary or 
secretaries shall be final. 

12 VAG 30-90-135. Reimbursement of legal fees associated 
with appeals having substantial merit. 

A. The Department of Medical Assistance Services shall 
reimburse a nursing facility for reasonable and necessary 
legal fees associated with an informal or formal appeal 
brought pursuant to the Administrative Process Act, only if 
the nursing facility substantially prevails on the merit of the 
appeal. The term "substantially prevails" is defined as being 
successful on more than 50% of the issue as appealed and 
on more than 50% of the amount under appeal. The 
reimbursement of legal fees remains subject to the State Plan 
for Medica/ Assistance and all existing ceilings. Any legal 
fees claimed must be supported by adequate, detailed, and 
verifiable documentation. 

B. Subject to the requirements of subsection A of this 
section, the reimbursable legal fees will be included in the 
calculation of total allowable costs in the fiscal year the 
appeal process is concluded and Medicaid will reimburse the 
[/\If' nursing facility] for its Medicaid proportionate share. 

PAR+ Subpart IV. 
Individual Expense Limitation. 

12 VAG 30-90-140. Individual expense limitation. 

In addition to operating costs being subject to peer group 
ceilings, costs are further subject to maximum limitations as 
defined in VR 460 O:l 4.194:1 12 VAG 30-90-290, Cost 
Reimbursement Limitations. 

PAR+ Subpart V. 
Cost Report Preparation Instructions. 

12 VAG 30-90-150. Cost report preparation instructions. 

Instructions for preparing NF cost reports will be provided 
by the DMAS. 
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PAR+ Subpart VI. 
Stock Transactions. 

~ 12 VAG 30-90-160. Stock acquisition; merger of 
unrelated and related parties. 

A. The acquisition of the capital stock of a provider does 
not constitute a basis for revaluation of the provider's assets. 
Any cost associated with such an acquisition shall not be an 
allowable cost. The provider selling its stock continues as a 
provider after the sale, and the purchaser is only a 
stockholder of the provider. 

§ §.2. Merger of unrela!ee ~aFiies. 

A-c B. In the case of a merger which combines two or more 
unrelated corporations under the regulations of the Code of 
Virginia, there will be only one surviving corporation. If the 
surviving corporation, which will own the assets and liabilities 
of the merged corporation, is not a provider, a Certificate of 
Public Need, if applicable, must be issued to the surviving 
corporation. 

B- The nonsurviving corporation shall be subject to the 
policies applicable to terminated providers, including those 
relating to gain or loss on sales of NFs. 

§ @.:J. Mef§er of relates ~aFiies. 

C. The statutory merger of two or more related parties or 
the consolidation of two or more related providers resulting in 
a new corporate entity shall be treated as a transaction 
between related parties. No revaluation shall be permitted for 
the surviving corporation. 

PAR+ Subpart VII. 
Nurse Aide Training and Competency Evaluation Program 

and Competency Evaluation Programs (NATCEPs). 

§ 7.1. The OmRilJus Bu<J§et ReeeesiliatioR /\st ef 1ggg. 12 
VAG 30-90-170. NA TCEPs costs. 

A. The Omnibus Budget Reconciliation Act of 1989 (OBRA 
89) amended § 1903(a)(2)(B) of the Social Security Act to 
fund actual NATCEPs costs incurred by NFs separately from 
the NF's medical assistance services reimbursement rates. 

§ 7.2. NATCEPs sests. 

A, B. NATCEPs costs shall be as defined in VR 480 O:l 
4-494-+ 12 VAG 30-90-270. 

S- C. To calculate the reimbursement rate, NATCEPs 
costs contained in the most recently filed cost report shall be 
converted to a per diem amount by dividing allowable 
NATCEPs costs by the actual number of NF's patient days. 

Co D. The NATCEPs interim reimbursement rate 
determined in ~ subsection C of this section shall be 
added to the prospective operating cost and plant cost 
components or charges, whichever is lower, to determine the 
NF's prospective rate. The NATCEPs interim reimbursement 
rate shall not be adjusted for inflation. 

.Q..,. E. Reimbursement of NF costs for training and 
competency evaluation of nurse aides must take into account 
the NF's use of trained nurse aides in caring for Medicaid, 
Medicare and private pay patients. Medicaid shall not be 
charged for that portion of NATCEPs costs which are properly 

charged to Medicare or private pay services. The final 
retrospective reimbursement for NATCEPs costs shall be the 
reimbursement rate as calculated from the most recently filed 
cost report by the methodology in~ subsection C of this 
section times the Medicaid patient days from the DMAS 
MMR-240. 

€., F. Disallowance of nonreimbursable NATCEPs costs 
shall be reflected in the year in which the nonreimbursable 
costs were claimed. 

""G. Payments to providers for allowable NATCEPs costs 
sha,ll not be considered ln the comparison of the lower 
allowable reimbursement or charges for covered services, as 
outlined in~ 12 VAG 30-90-55 A 

PAR+ Subpart VIII. 
Criminal Records Checks for Nursing Facility Employees. 

§-S+ 12 VAG 30-90-180. Criminal records checks. 

A This section implements the requirements of § 32.1-
126.01 of the Code of Virginia and Chapter 994 of the Acts of 
Asseml)ly of 1993 (Item 313 T). 

B. A licensed nursing facility shall not hire for 
compensated employment persons who have been convicted 
of: 

1, Murder; 

2. Abduction for immoral purposes as set out in § 18.2-
48 of the Code of Virginia; 

3, Assaults and bodily woundings as set out in Article 4 
(§ 18.2-51 et seq.) of Chapter 4 of Title 18.2 of the Code 
of Virginia; 

4, Arson as set out in Article 1 (§ 18.2-77 et seq.) of 
CMapter 5 of Title 18.2 of the Code of Virginia; 

5, Pandering as set out in § 18.2-355 of the Code of 
Virginia; 

6. Crimes against nature involving children as set out in 
§ 18.2-361 of thE? Code of Virginia; 

7. Taking indecent liberties with children as set out in§§ 
18.2-370 or 18.2-370.1 of the Code of Virginia; 

8. Abuse and neglect of children as set out in § 18.2-
371,1 of the Code of Virginia; 

9. Failure to secure medical attention for an injured child 
as set out in§ 18.2-314 of the Code of Virginia; 

10. Obscenity offenses as set out in§ 18.2-374.1 of the 
Code of Virginia; or 

11. Abuse or neglect of an incapacitated adult as set out 
in § j 8.2-369 of the Code of Virginia. 

C. The provider shall obtain a sworn statement or 
affirmatjQn from every applicant disclosing any criminal 
convictions or pending criminal charges for any of the 
offenses specified in subsection 8 of this section regardless 
of whether the conviction or charges occurred in the 
Commonwealth. 
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D. The provider shall obtain an original criminal record 
clearance or an original criminal record history from the 
Central Criminal Records Exchange for every person hired. 
This information shall be obtained within 30 days from the 
date of employment and maintained in the employees' files 
during the term of employment and for a minimum of five 
years after employment terminates for whatever reason. 

E. The provider may hire an applicant whose 
misdemeanor conviction is more than five years old and 
whose conviction did not involve abuse or neglect or moral 
turpitude. 

F. Reimbursement to the provider will be handled through 
the cost reporting form provided by the DMAS and will be 
limited to the actual charges made by the Central Criminal 
Records Exchange for the records requested. Such actual 
charges will be a pass-through cost which is not a part of the 
operating or plant cost components. 

PAR+ Subpart IX. 
Use of MMR-240. 

12 VAC 30-90-190. Use ofMMR-240. 

All providers must use the data from computer printout 
MMR-240 based upon a 60-day accrual period. 

PAR+ Subpart X. 
Commingled Investment lricome. 

12 VAC 30-90-200. Commingled investment income. 

DMAS shall treat funds commingled for investment 
purposes in accordance with PRM-15, § 202.6. 

PAR+ Subpart XI. 
Provider Notification. 

12 VAG 30-90-210. Provider notification. 

DMAS shall notify providers of State Plan changes 
affecting reimbursement 30 days prior to the enactment of 
such changes. 

PAR+ Subpart XII. 
Start-up Costs and Organizational Costs. 

~ 12 VAG 30-90-220. Start-up costs. 

A. In the period of developing a provider's ability to furnish 
patient care services, certain costs are incurred. The costs 
incurred during this time of preparation are referred to as 
start-up costs. Since these costs are related to patient care 
services rendered after the time of preparation, they shall be 
capitalized as deferred charges and amortized over a 50-
month time frame. 

B. Start-up costs may include, but are not limited to, 
administrative and nursing salaries~ heat, gas, and electricity; 
taxes, insurance; employee training costs; repairs and 
maintenance; housekeeping; and any other allowable costs 
incident to the start-up period. However, any costs that are 
properly identifiable as operating costs must be appropriately 
classified as such and excluded from start-up costs. 

C. Start-up costs that are incurred immediately before a 
provider enters the Program and that are determined by the 
provider, subject to the DMAS approval, to be immaterial 
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need not be capitalized but rather may be charged to 
operations in the first cost reporting period. 

D. Where a provider incurs start-up costs while in the 
Program and these costs are determined by the provider, 
subject to the DMAS approval, to be immaterial, these costs 
shall not be capitalized but shall be charged to operations in 
the periods incurred. 

§ 12.2. P.fflisaaility. 12 VAC 30-90-221. Time frames. 

A. Start-up cost time frames. 

1. Start-up costs are incurred from the time preparation 
begins on a newly constructed or purchased building, 
wing, floor, unit, or expansion thereof to the time the first 
patient (whether Medicaid or non-Medicaid) is admitted 
for treatment, or where the start-up costs apply only to 
nonrevenue producing patient care functions or 
nonallowable functions, to the time the areas are used 
for their intended purposes. 

2. If a provider intends to prepare all portions of its entire 
facility at the same time, start-up costs for all portions of 
the facility shall be accumulated in a single deferred 
charge account and shall be amortized when the first 
patient is admitted for treatment. 

3. If a provider intends to prepare portions of its facility 
on a piecemeal basis (i.e., preparation of a floor or wing 
of a provider's facility is delayed), start-up costs shall be 
capitalized and amortized separately for the portion or 
portions of the provider's facility prepared during different 
time periods. 

4. Moreover, if a provider expands its NF by constructing 
or purchasing additional buildings or wings, start-up 
costs shall be capitalized and amortized separately for 
these areas. 

B. Depreciation time frames. 

1. Costs of the provider's facility and building equipment 
shall be depreciated using the straight line method over 
the lives of these assets starting with the month the first 
patient is admitted for treatment. 

2. Where portions of the provider's NF are prepared for 
patient care services after the initial start-up period, 
those asset costs applicable to each portion shall be 
depreciated over the remaining lives of the applicable 
assets. If the portion of the NF is a nonrevenue­
producing patient care area or nonallowable area, 
depreciation shall begin when the area is opened for its 
intended purpose. Costs of major movable equipment, 
however, shall be depreciated over the useful life of each 
item starting with the month the item is placed into 
operation. 

~ 12 VAC 30-90-222. Organizational costs. 

A. Organizational costs are those costs directly incident to 
the creation of a corporation or other form of business. 
These costs are an intangible asset in that they represent 
expenditures for rights and privileges which have a value to 
the enterprise. The services inherent in organizational costs 
extend over more than one accounting period and thus affect 
the costs of future periods of operations. 
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B. Allowable organizational costs shall include, but not be 
limited to, legal fees incurred in establishing the corporation 
or other organization (such as drafting the corporate charter 
and by-laws, legal agreements, minutes of organizational 
meeting, terms of original stock certificates), necessary 
accounting fees, expenses of temporary directors and 
organizational meetings of directors and stockholders and 
fees paid to states for incorporation. 

C. The following types of costs shall not be considered 
allowable organizational costs: costs relating to the issuance 
and sale of shares of capital stock or other securities, such 
as underwriters fees and commissions, accountant's or 
lawyer's fees, cost of qualifying the issues with the 
appropriate state or federal authorities, stamp taxes, etc. 

D. Allowable organization costs shall generally be 
capitalized by the organization. However, if DMAS concludes 
that these costs are not material when compared to total 
allowable costs, they may be included in allowable indirect 
operating costs for the initial cost reporting period. In all 
other circumstances, allowable organization costs shall be 
amortized ratably over a period of 60 months starting with the 
month the first patient is admitted for treatment. 

I'AR+ Subparl XIII. 
DMAS Authorization. 

§4J+ 12 VAG 30-90-230. Access to records. 

A. DMAS shall be authorized to request and review, either 
through a desk or field audit, all information related to the 
provider's cost report that is necessary to ascertain the 
propriety and allocation of costs (in accordance with 
Medicare and Medicaid rules, regulations, and limitations). to 
patient care and non patient care activities. 

B. Examples of such information shall include, but not be 
limited to, all accounting records, mortgages, deeds, 
contracts, meeting minutes, salary schedules, home office 
services, cost reports, and financial statements. 

C. This access also applies to related organizations as 
defined in~ 12 VAG 30-90-51 who provide assets and 
other goods and services to the provider. 

I'AR+ Subparl XIV. 
Home Office Costs. 

§ 14.1. GeReml. 12 VAG 30-90-240. Home office costs. 

A. Home office costs shall be allowable to the extent they 
are reasonable, relate to patient care, and provide cost 
savings to the provider. 

§ 14 .2. Purceases. 

B. Provider purchases from related organizations, whether 
for services, or supplies, shall be limited to the lower of the 
related organizations actual cost or the price of comp~rable 
purchases made elsewhere. 

§ 14.3. /\HocotieA efAome office cests. 

C. Home office costs shall be allocated in accordance with 
§ 2150.3, PRM-15. 

§ 14.4. ~lemelaleEl fnaRa§efneRt services. 

D. Home office costs associated with providing 
management services to nonrelated entities shall not be 
recognized as allowable reimbursable cost. 

§ 14.5. Allewasle aREl ReRallewasle eefne office oesls. 

E. Allowable and nonallowable home office costs shall be 
recognized in accordance with§ 2150.2, PRM-15. 

§ 14 .e. Equity oa~ilaL 

f. Item 398 D of the 1987 Appropriation Act (as 
amended), effective April 8, 1987, eliminated reimbursement 
of return on equity capital to proprietary providers for periods 
or portions thereof on or after July 1, 1987. 

I'AR+ Subparl XV. 
Refund of Overpayments. 

§-4&+ 12 VAG 30,90-250. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted with 
the cost report. In cases where DMAS discovers an 
overpayment during desk audit, field audit, or final settlement, 
DMAS shall promptly send the first demand letter requesting 
a lump sum refund, Recovery shall be undertaken even 
though the provider disputes in whole or in part DMAS' 
determination of the overpayment. 

~ 12 VAG 30-90-251. Offset 

If the provider has been overpaid for a particular fiscal year 
and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall be used to reduce the balance of the overpayment. 

~ 12 VAG 30-90,252. Payment schedule. 

A. If the provider c;mnot refund the total amount of the 
overpayment (i) at the t,ime it files a cost report indicating that 
an overpayment has occ~rred, the provider shall request in 
writing an extended repayment schedule at the time of filing, 
or (ii) within 30 days after receiving the DMAS demand letter, 
the provider shall promptly request in writing an extended 
repayment schedule. 

B. DMAS may establish a rep9yment schedule of up to 12 
months to recover all or part of i3n overpayment or, if a 
provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director of 
DMAS may approve a repayment schedule of up to 36 
months. 

C. A provider shall have no more than one extended 
repayment schedule in place at one time. If subsequent 
audits identify additional overpayment, the full amount shall 
be repaid within 30 days unless the provider submits further 
documentation supporting a modification to the existing 
extended repayment schedule to include the additional 
amounts. 

D. If, during the time an extended repayment schedule is 
in effect, the provider ceases to be a participating provider or 
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fails to file a cost report in a timely manner, the outstanding 
balance shall become immediately due and payable. 

E. When a repayment schedule is used to recover only 
part of an overpayment. the remaining amount shall be 
recovered from interim payments to the provider or by lump 
sum payments. 

§ 1§A 12 VAG 30-90-253. Extension request 
documentation. 

In the written request for an extended repayment schedule, 
the provider shall document the need for an extended 
(beyond 30 days) repayment and submit a written proposal 
scheduling the dates and amounts of repayments. If DMAS 
approves the schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, which shall 
be effective retroactive to the date the provider submitted the 
proposal. 

~ 12 VAG 30-90-254. Interest charge on extended 
repayment. 

A. Once an initial determination of overpayment has been 
made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in whole 
or in part, the initial determination of overpayment. If an 
appeal follows, interest shall be waived during the period of 
administrative appeal of an initial determination of 
overpayment. 

B. Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of the Code 
of Virginia from the date the director's determination becomes 
final. 

C. The director's determination shall be deemed to be final 
on (i) the due date of any cost report filed by the provider 
indicating that an overpayment has occurred, or (ii) the issue 
date of any notice of overpayment, issued by DMAS, if the 
provider does not file an appeal, or (iii) the issue date of any 
administrative decision issued by DMAS after an informal fact 
finding conference, if the provider does not file an appeal, or 
(iv) the issue date of any administrative decision signed by 
the director, regardless of whether a judicial appeal follows. 
In any event, interest shall be waived if the overpayment is 
completely liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider shall 
be reimbursed that portion of the payment to which it is 
entitled, plus any applicable interest which the provider paid 
to DMAS. 

PAm: Subpart XVI. 
Revaluation of Assets. 

~ 12 VAG 30-90-260. Change of ownership. 

A. Under the Consolidated Omnibus Budget Reconciliation 
Act of 1985, Public Law 99-272, reimbursement for capital 
upon the change of ownership of a NF is restricted to the 
lesser of: 

1. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date of 
the change of ownership), in the Dodge Construction 
Cost Index applied in the aggregate with respect to those 
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facilities that have undergone a change of ownership 
during the fiscal year, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date of 
the change of ownership) in the Consumer Price Index 
for All Urban Consumers (CPI-U) applied in the 
aggregate with respect to those facilities that have 
undergone a change of ownership during the fiscal year. 

B. To comply with the provisions of COBRA 1985, 
effective October 1, 1986, the DMAS shall separately apply 
the following computations to the capital assets of each 
facility which has undergone a change of ownership: 

1. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date of 
the change of ownership), in the Dodge Construction 
Cost Index, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date of 
the change of ownership) in the Consumer Price Index 
lor All Urban Consumers (CPI-U). 

C. Change of ownership is deemed to have occurred only 
when there has been a bona fide sale of assets of a NF (See 
~ 12 VAG 30-90-34 B 3 for the definition of "bona fide" 
sale). 

D. Reimbursement for capital assets which have been 
revalued when a facility has undergone a change of 
ownership shall be limited to the lesser of: 

1. The amounts computed in subsection 8 above; 

2. Appraised replacement cost value; or 

3. Purchase price. 

E. Date of acquisition is deemed to have occurred on the 
date legal title passed to the seller. If a legal titling date is not 
determinable, date of acquisition shall be considered to be 
the date a certificate of occupancy was issued by the 
appropriate licensing or building inspection agency of the 
locality where the nursing facility is located. 

NOTICE: The forms used in administering 12 VAC 30-90-20 
et seq. are not being published due to the large number; 
however, the name of each form is listed below. The forms 
are available for public inspection at the Department of 
Medical Assistance Services, 600 East Broad Street, Suite 
1300, Richmond, Virginia 23219, or at the Office of the 
Registrar of Regulations, General Assembly Building, 2nd 
Floor, Richmond, Virginia. 

Certificate of Medical Necessity -- Durable Medical 
Equipment and Supplies, DMAS-352, Revised August 1995. 

Cost Reporting Forms (PIRS 1090 Series) 
Effective 7-1-93 

Facility Description and Statistical Data, Schedule A 
Certlfication by Officer or Administrator of Provider, Schedule 

A-2 
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Reclassification and Adjustment of Trial Balance of 
Expenses, Schedule B 

Reclassifications, Schedule B-1 
Analysis of Administrative and General- Other, Schedule B-2 
Adjustment to Expenses, Schedule B-4 
Cost Allocation- Employee Benefits, Schedule B-5, Part I 
Cost Allocation - Employee Benefits Statistical Basis, 

Schedule B-5, Part II 
Computation of Title XIX Direct Patient Care Ancillary Service 

Costs, Schedule C 
Statement of Cost of Services from Related Organizations, 

ScheduleD 
Statement of Compensation of Owners, Schedule E 
Statement of Compensation of Administrators and/or 

Assistant Administrators, Schedule F 
Balance Sheet, Schedule G 
Statement of Patient Revenues, Schedule G-1 
Statement of Operations, Schedule G-2 
Computation of Title XIX Base Costs and Prospective 

Reimbursement Rate, Schedule H, Part I 
Computation of Prospective Direct and Indirect Patient Care 

Profit Incentive Rates, Schedule H-1 
Calculation of Medical Service Reimbursement Settlement, 

Schedule J 
Computation of Nursing Facility Medical Service Potential 

Prospective Reimbursement, Schedule J, Part II 
Settlement Computations, Schedule J, Part Ill 
Analysis of Nursing Facility Interim Payments for Title XIX 

Services, Schedule J, Part IV 
Analysis of Quarterly Title XIX Patient Days, Schedule J, Part 

v 
Accumulation ofTitle XIX Charges, Schedule J, Part VI 
Calculation of NATCEPs Reimbursement Settlement, 

Schedule J-1 
Calculation of Criminal Record Check Costs Reimbursement, 

Schedule J-2 
Debt and Interest Expense, Schedule K 
Limitation on Federal Participation for Capital Expenditures 

Questionnaire, Schedule L 
Nurse Aide Training and Competency Evaluation Program 

Costs and Competency Evaluation Programs 
(NATCEPs) Schedule N 

DOCUMENTS INCORPORATED BY REFERENCE 

R.S. Means Building Construction Data, "Location Factor." 
Estimated Useful Lives of Depreciable Assets, American 

Hospital Association. 
Cragie Incorporated Municipal Finance Newsletter. 
Federal Reserve Statistical Release (H. 15). 
Provider Reimbursement Manual, HCFA-Pub. 15 (PRM-15), 

Health Care Financing Administration. 
Skilled Nursing Facility Market Basket of Routine Service 

Costs, Data Resources. 
Nursing Facility Reimbursement Report, MMR-240, 

Department of Medical Assistance Services 

VA.R: Doc. No. R96-305; Filed April10, 1996, 11:15 a.m. 

******** 

Title of Regulation: VR 46Q Q4 8.14. 12 VAC 30-120-260 
through 12 VAC 30-120-350. Part V, MEDALLION. 

Statutory Authority: § 32.1-325 of the Code of Virginia and 
Item 396 R of the 1995 Appropriations Act. 

Effective Date: June 1, 1996. 

Summarv: 

Th1s regulation expands mandatory enrollment 1n the 
MEDALLION program. The 1995 Appropriations Act 
required DMAS to expand mandatory enrollment in the 
MEDALLION program to all Medicaid recipients, 
including aged, blind, and disabled recipients who did 
not receive Medicare or participate in community-based 
waiver programs. This final regulation makes permanent 
the changes reflected in the emergency regulation, which 
was effective July 1, 1995. 

Summary of Public Comment and Agency Response: No 
public comment was received by the promulgating agency. 

Agency Contact: Copies of the regulation may be obtained 
from Victoria P. Simmons or Roberta J. Jonas, Regulatory 
Coordinators, Department of Medical Assistance Services, 
600 East Broad Street, Suite 1300, Richmond, VA 23219, 
telephone (804) 371-8850. 

12 VAC 30-120-260 through 12 VAC 30-120-350. Part V, 
MEDALLION. 

§--1-o 12 VAC 30-120-260. Definitions. 

The following words and terms, when used in tHese 
re§"latiens this part, shall have the following meaning, unless 
the context clearly indicates otherwise: 

"ABO" means aged, blind and disabled recipients of public 
assistance programs as deflned by the Virginia Department 
of Social Services. 

"AGG AFDC" means Aid to Families with Dependent 
Children, which is a public assistance program, administered 
by the Department of Social Servtces, providing financial 
assistance to needy citizens. 

"AGG AFOC related" means those recipients eligible for 
assistance as an extension of the AGG AFDC program, such 
as pregnant women and indigent children under specific 
ages. It shall not include foster care or spend-down 
medically needy clients. 

"Ancillary services" means those services accorded to a 
client that are intended to support the diagnosis and 
treatment of that client. These services include, but are not 
necessarily limited to, laboratory, pharmacy, radiology, 
physical therapy, and occupational therapy. 

"Client" or "clients" means an individual or individuals 
having current Medicaid eligibility who shall be authorized to 
participate as a member or members of "MEDALLION." 

"Comparison group" means the group of Medicaid 
reciplents whose utilization and costs will be compared 
against similar groups of "MEDALLION" clients. 
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"Covering provider" means a provider designated by the 
primary care provider to render health care services in the 
temporary absence of the primary provider. 

"DMAS" means the Department of Medical Assistance 
Services. 

"Emergency services" means services provided in a 
hospital, clinic, office, or other facility that is equipped to 
furnish the required care, after the sudden onset of a medical 
condition manifesting itself by acute symptoms of sufficient 
severity (including severe pain) that the absence of 
immediate medical attention could reasonably be expected to 
result in: 

1. Placing the client's health in serious jeopardy; 

2. Serious impairment to bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

"EPSDT" means the Early and Periodic Screening, 
Diagnosis, and Treatment program. 

"Gatekeeper" means the function performed by the 
"MEDALLION" primary care provider in controlling and 
managing assigned clients through appropriate levels of 
medical care. 

"General practitioner" means a licensed physician who 
provides routine medical treatment, diagnosis, and advice to 
maintain a client's health and welfare. 

"Primary care provider" or "PCP" means that 
"MEDALLION" provider responsible for the coordination of all 
medical care provided to a "MEDALLION" client and shall be 
recognized by DMAS as a Medicaid provider. 

"Site" means, for purposes of tl=leso FO§I:llations this part, 
the geographical areas that best represent the health care 
delivery systems in the Commonwealth. In certain areas 
(sites}, there may be two or more identifiable health care 
delivery systems. 

"Specialty" or "specialist services" means those services, 
treatments, or diagnostic tests intended to provide the patient 
with a higher level of medical care or a more definitive level of 
diagnosis than that routinely provided by the primary care 
provider. -

"Spend-down" means the process of reducing countable 
income by deducting incurred medical expenses. 

"State" means the Commonwealth of Virginia. 

§-;h 12 VAG 30-120-270. Program purpose. 

The purpose of "MEDALLION" shall be to provide 
management in the delivery of health care services by linking 
the primary care provider (PCP) with targeted clients. The 
PCP shall provide medical services as appropriate for clients' 
health care needs and shall coordinate clients' receipt of 
other health services. This shall include, but not be limited 
to, referral to specialty providers as medically appropriate. 

§-b 12 VAG 30-120-280. "MEDALLION" clients. 

A. Clients of "MEDALLION" shall be individuals receiving 
Medicaid as AQG ABO, AFDC or ADC related AFDC-related 
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categorically needy and medically needy (except those 
becoming eligible through spend-down) and except for foster 
care children, whether or not receiving cash assistance 
grants. Tile lellowin§ e>rcl"siens s11all a~~ly: 

-h B. Exclusions. 

1. The following individuals shall be excluded from 
participating in "MEDALLION": 

a. Individuals who are inpatients in mental hospitals 
and skilled nursing facilities; 

b. Individuals who are receiving personal care 
services; 

c. Individuals who are participating in foster care or 
subsidized adoption programs, who are members of 
spend-down cases, or who are refugees.,. ; 

d. Individuals receiving Medicare. 

4 2. A client may be excluded from participating in 
"MEDALLION" if any of the following apply: 

f-1-1 a. Client not accepted to the caseload of any 
participating PCP. 

f:l) b. Client whose enrollment in the caseload of 
assigned PCP has been terminated and other PCPs 
have declined to enroll the client. 

b C. Client enrollment process. 

& 1. All AQG ABO, AFDC or AQG AFOC-related 
recipients excepting those meeting one of the exclusions 
of ~ subsection B of this section shall be enrolled in 
"MEDALLION." 

& 2. Newly eligible individuals shall not participate in 
"MEDALLION" until completion of the Medicaid 
enrollment process. This shall include initial enrollment 
at the time of eligibility determination by Department of 
Social Services staff, or any subsequent reenrollment 
that may occur. 

&: 3. Clients shall receive an interim Medicaid card from 
DMAS, and shall be provided authorized medical care in 
accordance with current procedures, after eligibility 
requirements are met. 

4 4. Once clients are fully registered as "MEDALLION" 
clients, they will receive a "MEDALLION" identification 
sard to replaso material in addition to the Medicaid card. 

~D. PCP selection. Clients shall be given the opportunity 
to select the PCP of their choice. 

& 1. Clients shall notify DMAS of their PCP selection 
within 30 days of receiving their "MEDALLION" 
enrollment notification letter. If notification is not 
received by DMAS within that timeframe, DMAS shall 
select a PCP for the client. 

& 2. Selected PCP shall be a "MEDALLION" enrolled 
provider. 

"" 3. PCP will provide 24-hour access, which shall 
include as a min!mum a 24-hour telephone. number to be 
placed on each client's "MEDALLION" identifier. 
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4 4. DMAS shall review client requests in choosing a 
specific PCP for appropriateness and to ensure client 
accessibility to all required medical services. 

~ E. Mandatory assignment of PCP. Assignments shall 
be made for those clients not selecting a PCP as described in 
subsection D of this section. The selection process shall be 
as follows: 

&c 1. Clients shall be assigned to "MEDALLION" 
providers on a random basis. The age, gender, and any 
special medical needs shall be considered in assigning a 
provider with an appropriate specialty. Any prior patient­
provider relationships shall be maintained if appropriate. 
Families will be grouped and assigned to the same 
provider when possible. 

1>, 2. Each site having two or more separately identifiable 
provider groups shall be divided into separate regions for 
client assignment. Clients shall initially be assigned to a 
PCP according to the region in which they reside. 
Should insufficient PCPs exist within the client's specific 
region, clients shall be assigned a PCP in an adjacent 
region. 

"' 3. Each PCP shall be assigned a client, or family 
group if appropriate, until the maximum number of clients 
the PCP has elected to serve has been reached, or until 
there are no more clients suitable for assignment to that 
PCP, or all clients have been assigned. 

~ F. Changing PCPs. "MEDALLION" clients shall remain 
with the assigned PCP for a period of not less than six 
months. After that time clients may elect to change PCPs. 
Changes may be made annually thereafter. 

&c 1. Requests for change of PCP "for cause" are not 
subject to the six-month limitation, but shall be reviewed 
and approved by DMAS staff on an individual basis. 
Examples of changing providers "for cause" may include 
but shall not be necessarily limited to: 

f'\1 a. Client has a special medical need which cannot 
be met in his service area or by his PCP. 

tal b. Client has a pre-existing relationship with a 
Medicaid provider rendering care for a special medical 
need. 

~ c. Mutual decision by both client and provider to 
sever the relationship. 

-f4t d. Provider or client moves to a new residence, 
causing transportation difficulties for the client. 

fa) e. Provider cannot establish a rapport with the 
client. 

1>, 2. The existing PCP shall continue to retain the client 
in the caseload, and provide services to the client until a 
new PCP is assigned or selected. 

"' 3. PCPs may elect to release "MEDALLION" clients 
from their caseloads for cause with review and approval 
by DMAS on a case-by-case basis. In such 
circumstances, §---J subdivision F 2 of this section shall 
apply. 

€h G. "MEDALLION" identification 6af<l material. Each 
client enrolled shall receive a "MEDALLION" 6af<l identifier, 
which shall re~laee aAEI be distinct from the Medicaid card in 
appearance, aRe emsossee wit~ t~e "MO:DALLION" lo§o [ or 
shall contain information in magnetic or other form which 
allows identification of the client as a member of the 
"MEDALLION" program]. 

& 1. The front of the 6af<l identifier shall include the 
client's name, Medicaid case identification number, 
birthdate, sex, PCP's name, address, 24-hour access 
telephone number, and the effective time period covered 
by the [ 6af<l identifier]. 

1>, 2. The "MEDALLION" Hot Line 800 number will be 
listed on the 6af<l identifier. 

H. Prior authorization. 

"' 1. Clients shall contact their assigned PCP or 
designated covering provider to obtain authorization 
prior to seeking nonemergency care. 

4 2. Emergency services shall be provided without 
delay or prior authorization. However, the emergency 
nature of the treatment shall be documented by the 
provider providing treatment and should be reported to 
the PCP after treatment is provided. Clients should 
inform the PCP of any emergency treatment received. 

§4 12 VAC 30-120-290. Providers of services. 

Providers who may enroll to provide "MEDALLION" 
services include, but are not limited to, physicians of the 
following primary care specialties: general practice, family 
practice, internal medicine, and pediatrics. Exceptions may 
be as follows: 

1. Providers specializing in obstetric/gynecologic care 
may enroll as "MEDALLION" providers if selected by 
clients as PCPs but only if the providers agree to provide 
or refer clients for primary care. 

2. Physicians with subspecialties may enroll as 
"MEDALLION" providers if selected by clients as PCPs 
but only if the providers agree to provide or refer clients 
for primary care. 

3. Other specialty physicians may enroll as PCPs under 
extraordinary, client-specific circumstances when DMAS 
determines with the provider's and recipient's 
concurrence that the assignment would be in the client's 
best interests. Such circumstances may include, but are 
not limited to, the usual-and-customary practice of 
general medicine by a board-certified specialist, 
maintenance of a pre-existing patient-physician 
relationship, or support of the special medical needs of 
the client. 

4. DMAS shall review applications from physicians and 
other health care professionals to determine 
appropriateness of their participating as a "MEDALLION" 
PCP. 

5. The PCP must have admitting privileges at a local 
hospital or must make arrangements acceptable to 
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DMAS for admissions by a physician who does have 
admitting privileges. 

§---§., 12 VAG 30-120-300. 
requirements. 

"MEDALLION" provider 

A. PCPs must require their clients to present their 
currently effective "MEDALLION" [ Gaffi identification material 
] upon presentation for services. 

B. PCPs sl1all trask aoe eesurneot aoy ernergeosy sare 
previeee te "MEDAlliON" slieots. 

G., B. PCPs shall function as "gatekeeper" for assigned 
clients. Specific requirements shall include but are not 
necessarily limited to: 

1. Providing patient management for the following 
services: physician, pharmacy, hospital inpatient and 
outpatient, laboratory, ambulatory surgical center, 
radiology, and durable medical equipment and supplies. 

2. Providing or arranging for physician coverage 24 
hours per day, seven days per week. 

3. Determining the need for and authorizing when 
appropriate, all nonemergency care. 

4. Being an EPSDT provider, or having a referral 
relationship with one, and providing or arranging for 
preventive health services for children under the age of 
21 in accordance with the periodicity schedule 
recommended in the Guidelines for Health Supervision 
of the American Academy of Pediatrics (AAPt-, 1991. 

5. Making referrals when appropriate, conforming to 
standard medical practices, to medical specialists or 
services as required. The referral duration shall be at 
the discretion of the PCP, and must be fully documented 
in the patient's medical record. 

6. Coordinating inpatient admissions either by 
personally ordering the admission, or by referring to a 
specialist who may order the admission. T~e PCP rncst 
eave aernitting privile§es at a lesal f1es~ital er rncst 
make aFFan@ements accepta91o to DMA~ for aE.Imissions 
oy a ~Rysisian wl1e eees eave a<Jrnittin§ ~rivileges. 

7. Maintaining a legibly written, comprehensive, and 
unified patient medical record for each client consistent 
with documentation requirements set forth in OMAS' 
Physician Manual. 

8. Documenting in each client's record all authorizations 
for referred services. 

9. Providing education and guidance to assigned clients 
for the purpose of teaching correct methods of accessing 
the medical treatment system and promoting good health 
practices. 

10. [ TraM< ane eeoument Tracking and documenting] 
any emergency care provided to clients. 

~ 12 VAG 30-120-310. 
"MEDALLION " 

Services exempted from 

A The following services shall be exempt from the 
supervision and referral requirements of "MEDALLION": 
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1. Obstetrical services (pregnancy and pregnancy 
related); 

2. Psychiatric and psychological services, to include but 
not be limited to mental health, mental retardation 
services; 

3. Family planning services; 

4. Routine newborn services when billed under the 
mother's Medicaid number; 

5. Annual or routine vision examinations (under age 21); 

6. Dental services (under age 21); aflfl 

7. Emergency services.,.; 

8. EPSDT well-child exams (health departments only 
and under age 21); and 

9. Immunizations (health departments only). 

B. While reimbursement for these services does not 
require the referral from or authorization by the PCP, the PCP 
must continue to track and document them to ensure 
continuity of care. 

§+ 12 VAC 30-120-320. PCP payments. 

A DMAS shall pay for services rendered to "MEDALLION" 
clients through the existing fee-for-service methodology and a 
case management fee. 

B. "MEDALLION" providers shall receive a mcnthly case 
management fee of $3.00 per client 

C. PCPs may serve a maximum of WOO 2,000 
"MEDALLION" clients. Groups or clinics may serve a 
maximum of WOO 2, 000 "MEDALLION" clients per 
authorized PCP in the group or clinic. Exceptions to this will 
be considered on a case-by-case basis predicated upon 
client needs. 

§-&, 12 VAG 30-120-330. Utilization review. 

Ac DMAS shall review claims for services provided by or 
resulting from referrals by authorized PCPs. Claims review 
shall include, but not be limited to, review for the following: 

1. Excessive or inappropriate services; 

2. Unauthorized or excluded services; and 

3. Analysis of possible trends in increases or reductions 
of services. 

~ 12 VAG 30-120-340. Client and provider appeals. 

A Client appeals. Clients shall have the right of appeal of 
any adverse action taken by DMAS consistent with the 
provisions of 'IR 4§Q Q4 8.7 Part I (12 VAC 30-110-10 et 
seq.) of 12 VAG 30-110. 

B. Provider appeals. Providers shall have the right to 
appeal any adverse action taken by DMAS under tl1ese 
re§"latieRs this [ ~part ] pursuant to the provisions of 
the Administrative Process Act (§ 9-6.14:1 et seq. of the 
Code of Virginia). 
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§ 10. "M!;;DALLION" ~hase ie asross the CoffiffiOAWealth. 

DMAS preseetly has feoeral authority to aoffiinister 
"M!;;DALLION" in its initial pRase sonsisteet 11qth its a~proved 
waiver. /\t stJch time as DMAS receives 313f3FOV3l from the 
federal Iundin§ authority to e><paed "M!;;DALLION," the 
pro§ram sl=iall be mcpanEieEI in a J3Rased in manner to 
OAGOFR133SS the larger §OO§F3phic areas. 

12 VAG 30-120-350. PCP remedies for violation, breach, or 
nonperformance of provider agreement terms and 
addendum. 

A. Termination. Either the PCP or DMAS may terminate 
the PCP's enrollment in the MEDALLION program at any time 
if either party determines that the other party has failed to 
perform any of its functions or duties under the addendum to 
the provider agreement (hereafter referred to as the 
addendum) between the department and the PCP. In such 
event, the party exercising this option shall notify the other 
party in writing of the intent to terminate the addendum and 
shall give the other party 30 days to correct the identified 
violation, breach or nonperformance of the addendum. If 
such violation, breach or nonperformance of the addendum is 
not satisfactotily addressed within this time period, the 
exercising patiy must notify the other party in writing of its 
intent to terminate the addendum at least 60 days ptior to the 
proposed termination date. The termination date shall always 
be the last day of the month in which the 60th day falls. The 
addendum may be terminated by DMAS sooner than the ttme 
periods for notice specified in this subsection if DMAS 
determines that a recipient's health or welfare is jeopardized 
by continued enrollment under the care of the PCP. 

B. Suspension of new enrollment. 

1. Whenever DMAS determines that the PCP is out of 
compliance with the addendum, it may suspend the 
PCP's right to enroll new recipients. DMAS, when 
exercising this option, shall notify the PCP in writing of its 
intent to suspend new enrollment at least 30 days prior 
to the beginning of the suspension period. The 
suspension period may be for any length of time 
specified by DMAS, or may be indefinite. The 
suspension period may extend up to any expiration date 
of the addendum. 

2. DMAS may also suspend new enrollment or disenrol/ 
recipients in anticipation of the PCP not being able to 
comply with federal or state laws at its current enrollment 
level. Such suspension shall not be subject to the 30-
day notification requirement. DMAS may notify 
recipients of their PCP's noncompliance and provide an 
opportunity to enroll with another PCP. 

C. Withholding of management or other payments and 
recovery of damage costs. DMAS may withhold portions of 
management or other fees or otherwise recover damages 
from the PCP as follows: 

1. Whenever DMAS determines that the PCP has failed 
to perform an administrative function required under this 
contract, the department may withhold a portion of 
management or other fees to compensate for the 
damages which this failure has entailed. For the 

purposes of this section, "administrative function" is 
defined as any contract obligation other than the actual 
provision of contract services. 

2. In any case under this contract where DMAS has the 
authority to withhold management or other fees, DMAS 
also shall have the authority to use all other legal 
processes for the recovery of damages. 

D. Department-initiated disenrollment. DMAS may reduce 
the maximum enrollment level or number of current enrollees 
whenever it determines that the PCP has failed to provide or 
arrange for the provision of one or more of the services 
required under the addendum to the provider agreement, or 
that the PCP has failed to maintain or make available any 
records or reports required under the addendum which DMAS 
requires to determine whether the PCP is providing services 
as required. The PCP shall be given at least 30 days notice 
ptior to DMAS taking any action set forth in this subsection. 

E. Inappropriate service delivery. PCPs demonstrating a 
pattern of inappropriate provision of services may be subject 
to suspension of new enrollments, withholding, in full or tn 
part, of management fees, addendum termination, or refusal 
to be offered the opportunity to participate as a PCP in a 
future time period. 

DOCUMENT INCORPORATED BY REFERENCE 

Guidelines for Health Supervision: Periodicity Schedule, 
American Academy of Pediatrics, 1991. 
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STATE OF VIRGINIA 
DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 

Addendum to Provider Agreement for Participation as a Primary Care Provider in MEDALLION 

This Addendum i$ entered into by the Departmenl of Medical Assistance Services (the Department) and 

-----------~N"•'mc,c,c.,c,o,cystciacoc-----------·lthe Provider) 

"''-------",o,c,c.,cAc,c,c,.c,c;,---------ccc;c,,:------,,c,.c,c,---,,,c,--

on this day of ________ _ " 

1. This is an addendum to the Provider's Medicaid Participation (the Agreement). The Agreement will continue 
in force in accordance with ns terms. 

2. The pro<id~r ~grees to function in the role of Primary Care Provider, hereafte< referred to as the "PCP","'" an 
authorized provider lor MF:fMLUO,'i. In this role,_ the Provider will provide. or a<range for the provosion of, all 
rou1ine prc~entative and treatment services normally provided by a pnmary care physician. This will include 
ESPDT services and the mamtenance of a comprehensive medical record for each patient assigned to 
MEDALLION. In particular. the Provider will provide and/or coordinate patient management for the following 
services: physician services: loospiWI inpaHent and outpaHent services; ambulatory surgical center services and 
rural health c~n\er services: ancillary services to include l<>boratory. pharmacy. and radiology; ~nd durable medical 
equipment and supplies. Prov1ders must have admitting privileges at a local accredited hospital or must make 
arrangements lor admissions w1th a physician who does have admitting provileges. 

3. The Provider will prov1de or arr<>nge lor coverage for primary care services twenty·four 124) hours per day, 
seven 171 days per week. In the event the Prov1der fa1ls to comply with this provosion, appropriate sanctions, up to 
and including termination of this A')oeement, will be apphed by the Depanment. See paragraph 1101 of the 
Medicaid Provider P~rticipa11on Agreement w1th respect to appeals. and the M£DALLION supplement to the 

Provider Manual w•th respect to s~nctions. 

4. The Provider w<l! coord1nate all other Medicaid authomed caoe for each patient enrolled in his or her 

:1-1£DALUOi'i Cil~eload includmq referral to specoalty providers for di<~~nosis or treatment In rcfemnrr for 
specini>Zed evalu~\1on and/or treatment, the PCP wrll prov<rle the specialiSt Wllh authOfl1iltiOn to cover appropuate 
tcstin~ ~nd tro,atment This i\Uthor~Lutoon may he verb.>l or writlen lor ,, period <>ppwp!l;:~te to the illness. All 
subsequent referrnl da1ms must have the PCP"s .\lFflA!.LlON identification number on liH> claim form. 

5. The Provider Will not be reQUired to <HIIhorize enu,.qency care. ohstetricnl care. j>Sychiatrie or psychological 
cure, annuol or routme vi>ion c~amm.lllons, d<!ntal C·""· or other Medic;:~id authorllNI care e•cmpted from 
.\JEIULUO.-. ~s u.Jentrlied '"the ,\H:U.-\LLIOS Medicaid Provider Manual Arldendum {Section !Ill. 

6. Providers wilt receive the usual Medicilid fees for services rendered plus a monthly three dollar {$3) case 

management fee for each client assigned. 

7. MEDALLION clients approved by the Depaflmeot to be released from the care of their designated Provider 

will continue to receive care from that designated Provider until another Provider has been <>Ssigned. 

8. Provider Medicaid numbers will be used as the MEDALLION identification number. 

9. This Addendum will expire concurrent with 11ny termination or e~piration of the Agreement. However. the 
Addendum may be terminated for any reason on thiny (30) days notice by either pany without mandatory 

termination of the Agreement. 

Entered into by: 

Signature of Provider 

Specialty 

Board of Medicine License Number 

Medicaid Provider I.D. Number 

Thomas E. McGraw, Director 
Alternative Health Care Division 

Mail completed forms to: 
MEJJALLION'·'' 
Depanment of Medical Assislimce Servtces 

P.O. Box 537 
Richmond, Virginia 23204 

Date 

Telephone Number 

Date 

Rev' 7193 
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l\IEDALLION PROVIDER ENROLLMENT FORM 
Sec/ions m gray musl be comploted for this form 10 be I'O!<d. 

PLEASE TTPE or PRiNT 

hl.!!.!:..G!LLnformatifl.!l (/'tfarldtll!2JJJ_: 

Pro..,·ider Name ProYidcr :"iumbcr: _____ _ 

Practice Name: ___ Practice Type:-------
Address: Contact Person --------

Telephone Numbers: DOfficc; 

DAfter Hours: 0 Other 

Please indicare, wilh n check mark, tlte 24-/umr acc5s phone number you ,..;_,{, to appear on your paiient<' 
MEDALLIO..V nuds. YOU MAY 0:\'LY CHOOSE ONE NUMBER as yrmr 24-/wllraccc5s number. 

MFDAI LIQ~' Pan_illnfurmA.tilln__(Umu!aturd 

Program Type: 
0 r\T'DC ;md Related 

0 Aged, Blind ;u;d Dis.1bkcl 
(Excluding sp~cial requests, Aged patients will 
not be as$igned to Pediatric practices.) 

Panel Enrollm~nt Size: 
Initial casdo~d· ____ _ 
(2000 client mn..,imum per physiC!~lil"] 

• Dep''"iing ~" s:aff sio,• o~J /r,,,,rs rf"t"-''''"o" 

Panel Enrol!m~nt Type: 
0 Opm (Random & History) 
0 History Only•• 
0 Existing Clients Only••• 
0 Exisring C/Jen£s Only lisr is a11::rch2d 

0 Children onlv 
0 Adults only 

0 Women only 

•• His wry On.)• pm•d mean.r fi,W/ oni\' p.w~n/5 lr<'QI<".i cmd b,l/,•d 10 Af._,J,c .. wl ~·rrl:<" !tk iast !." m"wi:s w•il b~ 1155/p;ned /o your 
panel. No otner paii~nls <:an Oc ,;,.iJd ""ieJs yuur o_l/.',·~ comac/5 A.'F[HLLh!Y dr·~niy hy piHm~. or i'y F. IJ: w::l, the• C!J<'Il/ 

A.<>'~""''''liFa:t_l;>rm 
••• F..ti>img Cl!~rrl'l Om}' panel-""""' rhJI r;m'y ,;,., d"•r.rs rhm Y"" hm-,• l:,cd wdl he• assr_r;n,•rll•> YOJ" !'11n<"i Nr>lc Yo" mwl 
oramic• ,\{FD . .JLUOS wu/J 11 h'l ofp,,IICr./5 ><J!ir ,\f,·,/t<·aid numhn< S.> <•lir,·r p.:JiiLn/_; ,.,,, ·'" ad.J..,J un/,·ss rour oj/fcc cv,",;"·a 
:\!ELHUJOS .f~recily by pho''-'- or Dr 1·:-LI.' ><11 1> rhc• L'ii<'nl As,.gnnJent /·a~ }orm 

:".iul!ilin~ual: 

!·:\tended hnun: 

0 ~·j',ITliSh 

CJ K<'lc'.nl 

:J \':cm.•n~c'~ 
~ 1 lih~r 

:.JhL:,tn::o; until 

:J-;,11\ii,l.l\ 

U')~JI:,L\v 

Spot~i;!l ~~·l-yi•·l·:1 

~l't..-ial . ...,,·nH·n: 

..J ,,_,-11. :;ick "·HI«\" ""'ll~­

U 1:1-«i!lc~ l,,b 

U lll-l'i(l~c· · urc:.:~; 

U l)(i;Lr 

..J ;·f~(f 

.J X !.IV 

U ullr.l<Olllhl 

U Spee1al -\1 rant~tmenl-; __ 

U Oi!orr 

ScrviceL~ 

Please provid£ each /acari on or site a/ which yo" pracllce, th~ assOCiated Medicaid number and the 14 hour co.oerage number. Tfus 
rrfarmalion will be printed On the dien/5' MEDALLION <:ard; please note, haw/0\'er, thai only one prm·ider number and local/on can 

be as.<~g!led /o each drenl. 

Medicaid N11.rnbcr ~ Telephone Nuro.hcr 

Affiliation.s 

Your assodaled physi<:iarrs in the practice can be affiliated for business and billing purpose$, If you wish /o affi/iale phys•cram in 
your pranice. please lis11he names and Medicaid numbers of other phystcram in the pr.:Jclrce· 

t!mM l\fedjcaid Numb~r 

0 Affiliations list is attached . 

Additional Information: 

" __ , ______ _ 
{Print /..:a!nc) ( Ph)'<klgn Si~natur~) 

:\JEIJALL!0:'-1 i{qlrc~cllt"ti.-c t:.mt.u:! -------------

;\!ail <'Ompldt•d form to: 

0-!ICDAI.LIO_'-! 
AT!'0:: Kim l'o'"" 
l'o~l Ol(tct:: !lox )37 

]{ichnwntl, Vtr['.inb 23204 
(RO·!) 3 71-.::>151 F,\X: ( ~IJ-+ l 786- 57'lQ 

{Date) 
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EMERGENCY REGULATIONS 

DEPARTMENT OF MINES, MINERALS AND ENERGY 

Title of Regulation: VR 480-03-19. Virginia Coal Surface 
Mining Reclamation Regulations. 

Statutory Authority: §§ 45.1-161.3 and 45.1-230 of the Code 
of Virginia. 

Effective Dates: March 29, 1996, through March 28, 1997. 

Why the Emergency Amendment Is Necessary: 

The Department of Mines, Minerals and Energy is 
promulgating an emergency amendment to its Coal Surface 
Mining Reclamation Regulation to address the issue of blow­
out protection at coal surface mines. The emergency 
amendment is necessary to avoid conditions that may lead to 
a blow-out of an outcrop where underground coal mine 
workings approach the surface. A failure of this type recently 
caused a fatality in Buchanan County. 

On May 13, 1995, an outcrop failure at the Dominion Coal 
Company's #5 mine caused a sudden flow of water to engulf 
a house located approximately 200 feet below the elevation 
of the blow-out. The flowing water undermined the 
foundation of the house, caused the floor to collapse, and 
trapped a 25-year-old woman inside where she drowned. 
Flooding, uprooting of trees and shrubs, and sedimentation 
problems in nearby streams and roads also occurred due to 
the blow-out. 

The Department of Mines, Minerals and Energy reviewed 
various states' coal surface mining reclamation regulations 
which have blow-out protection language in place when 
developing this emergency regulation. This amendment uses 
language from Kentucky with minor modifications to adjust it 
to conditions in Virginia. 

Copies of the emergency amendment to the regulation 
may be obtained at no charge from: 

Mr. Danny R. Brown, Division Director 
Division of Mined Land Reclamation 
Department of Mines, Minerals and Energy 
P.O. Drawer 900 
Big Stone Gap, Virginia 24219 
(540) 523-8152 

Copies may also be obtained from the Department's 
principal office located on the eighth floor of the Ninth Street 
Office Building, 202 North 9th Street. Richmond, Virginia 
23219. 

Approved: 

Is/ 0. Gene Dishner 
Director 
Department of Mines, Minerals and Energy 
Date: December 5. 1995 

Is/ Robert T. Skunda 
Secretary of Commerce and Trade 
Date: March 7, 1996 

lsi George Allen 
Governor 
Date: March 22, 1996 

Volume 12. Issue 16 

Filed with: 

Is/ Jane D. Chaffin 
Deputy Registrar of Regulations 
Date: March 29, 1996 

VR 480-03-19. Virginia Coal Surface Mining Reclamation 
Regulations. 

§ 480-03-19.784.14 Hydrologic Information 

(a) Sampling and analysis. 

All water quality analyses performed to meet the 
requirements of this Section shall be conducted according to 
the methodology in the current edition of "Standard Methods 
for the Examination of Water and Wastewater," which is 
incorporated by reference, or the methodology in 40 CFR 
Parts 136 and 434. Water quality sampling performed to 
meet the requirements of this Section shall be conducted 
according to either methodology listed above when feasible. 

(b) Baseline information. The application shall include the 
following baseline hydrologic information, and any additional 
information required by the Division. 

(1) Ground-water information. 

The location and ownership for the permit and adjacent 
areas of existing wells, springs, and other ground-water 
resources, seasonal quality and quantity of ground water, 
and usage. Water quality descriptions shall include, at a 
minimum, total dissolved solids or specific conductance 
corrected to 25° C, pH, total iron, and total manganese. 
Ground-water quantity descriptions shall include, at a 
minimum, approximate rates of discharge or usage and 
elevation of water in the coal seam, and each 
water-bearing stratum above and potentially impacted 
stratum below the coal seam. 

(2) Surface-water information. 

The name, location, ownership and description of all 
surface~water bodies such as streams, lakes, and 
impoundments, the location of any discharge into any 
surface-water body in the proposed permit and adjacent 
areas, and information on surface-water quality and 
quantity sufficient to demonstrate seasonal variation and 
water usage. Water quality descriptions shall include, at a 
minimum, baseline information on total suspended solids, 
total dissolved solids or specific conductance corrected to 
25° C, pH. total iron, and total manganese. Baseline 
acidity and alkalinity information shall be provided if there 
is a potential for acid drainage from the proposed mining 
operation. Water quantity descriptions shall include, at a 
minimum, baseline information on seasonal flow rates. 

(3) Supplemental information. 

If the determination of the probable hydrologic 
consequences (PHC) required by Paragraph (e) of this 
Section indicates that adverse impacts on or off the 
proposed permit area may occur to the hydrologic balance, 
or that acid~ forming or toxic-forming material is present that 
may result in the contamination of ground-water or 
surface-water supplies, then information supplemental to 
that required under Paragraph (b)(1) and (b)(2) of this 
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Section shall be provided to evaluate such probable 
hydrologic consequences and to plan remedial and 
reclamation activities. Such supplemental information may 
be based upon drilling, aquifer tests, hydrogeologic 
analysis of the water-bearing strata, flood flows, or analysis 
of other water quality or quantity characteristics. 

(c) Baseline cumulative impact area information. 

(1) Hydrologic and geologic information for the cumulative 
impact area necessary to assess the probable cumulative 
hydrologic impacts of the proposed operation and all 
anticipated mining on surface~ and ground-water systems 
as required by Paragraph (f) of this Section shall be 
provided to the Division : available from appropriate 
Federal or State agencies. 

(2) If this information is not available from such agencies, 
then the applicant may gather and submit this information 
to the Division as part of the permit application. 

(3) The permit shall not be approved until the r.ecessary 
hydrologic and geologic information is available to the 
Division. 

(d) Modeling. 

The use of modeling techniques, interpolation or statistical 
techniques may be included as part of the permit application, 
but actual surface- and ground-water information may be 
required by the Division for each site even when such 
techniques are used. 

(e) Probable hydrologic consequences determination. 

(1) The application shall contain a determination of the 
probable hydrologic consequences (PHC) of the proposed 
operation upon the quality and quantity of surface and 
ground water under seasonal flow conditions for the 
proposed permit and adjacent areas. 

(2) The PHC determination shall be based on baseline 
hydrologic, geologic and other information collected for the 
permit application and may include data statistically 
representative of the site. 

(3) The PHC determination shall include findings on: 

(i) Whether adverse impacts may occur to the 
hydrologic balance; 

(ii) Whether acid-forming or toxic-forming materials are 
present that could result in the contamination of surface­
or ground-water supplies; and 

(iii) What impact the proposed operation will have on: 

(A) sediment yield from the disturbed area; 

(B) acidity, total suspended and dissolved solids, and 
other important water quality parameters of local 
impact; 

(C) flooding or streamflow alteration; 

(D) ground-water and surface-water availability; and. 

(E) other characteristics as required by the Division. 

(4) An application for a permit revision shall be reviewed 
by the Division to determine whether a new or updated 
PHC determination shall be required. 

(f) Cumulative hydrologic impact assessment. 

(1) The Division shall provide an assessment of the 
probable cumulative hydrologic impacts (CHIA) of the 
proposed operation and all anticipated mining upon 
surface- and ground-water systems in the cumulative 
impact area. The CHIA shall be sufficient to determine, for 
purposes of permit approval, whether the proposed 
operation has been designed to prevent material damage 
to the hydrologic balance outside the permit area. The 
Division may allow the applicant to submit data and 
analyses relevant to the CHIA with the permit application. 

(2) An application for a permit revision shall be reviewed 
by the Division to determine whether a new or updated 
CHIA shall be required. 

(g) Hydrologic reclamation plan. 

The application shall include a plan, with maps and 
descriptions, indicating how the relevant requirements of Part 
480-03-19.817, including §§ 480-03-19.817.41 to 
480-03-19.817.43, will be met. The plan shall be specific to 
the local hydrologic conditions. It shall contain the steps to 
be taken during mining and reclamation through bond release 
to minimize disturbance to the hydrologic balance within the 
permit and adjacent areas; to prevent material damage 
outside the permit area; and to meet applicable Federal and 
State water quality laws and regulations. The plan shall 
include the measures to be taken to: avoid acid or toxic 
drainage; prevent to the extent possible using the best 
technology currently available, additional contributions of 
suspended solids to streamflow; provide and maintain water 
treatment facilities when needed; control drainage; prevent 
the sudden release of accumulated water from the 
underground workings; and restore approximate premining 
recharge capacity. The plan shall specifically address any 
potential adverse hydrologic consequences identified in the 
PHC determination prepared under Paragraph (e) of this 
Section and shall include preventive and remedial measures. 

(h) Ground-water monitoring plan. 

(1) The application shall include a ground-water 
monitoring plan based upon the PHC determination 
required under Paragraph (e) of this Section and the 
analysis of all baseline hydrologic, geologic and other 
information in the permit application. The plan shall 
provide for the monitoring of parameters that relate to the 
suitability of the ground water for current and approved 
postmining land uses, to support the objectives for 
protection of the hydrologic balance set forth in Paragraph 
(g) of this Section, to determine the cause of diminution or 
contamination of usable ground waters, and to guard 
against off-site influences and provide representation of the 
effects of the proposed surface coal mining operation. It 
shall identify the quantity and quality parameters to be 
monitored, sampl'lng frequency and site locations. It shall 
describe how the data may be used to determine the 
impacts of the operation upon the hydrologic balance. At a 
minimum. total dissolved solids or specific conductance 
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corrected to 25° C, pH, total iron, total manganese, and 
water levels shall be monitored and data submitted 
quarterly or as otherwise specified by the Division for each 
monitoring location. 

(2) If an applicant can demonstrate by use of the PHC 
determination and other available information that a 
particular water-bearing stratum in the proposed permit and 
adjacent areas is not one which serves as an aquifer which 
significantly ensures the hydrologic balance within the 
cumulative impact area, then monitoring of that stratum 
may be waived by the Division. 

(3) The monitoring plan shall be designed in accordance 
with the following Subparagraphs. The Division may 
require additional monitoring and the analysis or 
measurement of other parameters on a site-specific basis. 
During the mining or postmining phase of activity, the 
Division may require additional monitoring if it is 
determined that the established monitoring plan is 
ineffective. 

(i) When pH or chemical analysis results indicate no 
immediate or potential acid-producing or toxic material 
within the proposed disturbed area, the applicant may 
submit a plan for representative monitoring. Appropriate 
monitoring which will indicate changes in subsurface 
water quality and quantity at sites which provide 
geological and hydrological representation of the entire 
proposed permit area shall be established. 

(ii) When potential for adverse impacts to ground waters 
in use exists, then a representative monitoring plan 
utilizing wells or springs shall be provided. 

(iii) When no potential to affect ground waters in use 
exists, then a plan utilizing piezometers or methods for 
representative monitoring in the unsaturated zone may 
be used. 

(iv) When structural or stratigraphic variations are 
present within the proposed permit area, altering the 
ground water regime and indicating more than one 
representative area, the applicant shall include within the 
plan a minimum of one monitoring site for each 
representative area. 

(v) The applicant shall include a plan to source monitor 
near isolated acid-producing or toxic material using 
piezometers or equipment for monitoring the unsaturated 
zone. 

(vi) When any portion of a surface mine operation is 
proposed within a stream floodplain, the applicant shall 
include a plan for monitoring using wells in alluvial 
material both upstream and downstream of the proposed 
area to be disturbed. The plan shall also include 
adjacent upgradient and adjacent downgradient 
monitoring wells for any slurry pond with water having a 
pH of less than 6.0, coal stockpiles, and acid-producing 
or toxic-producing material disposal site. 

(vii) In cases where the alluvium monitored has been 
determined to be consistently or seasonally unsaturated, 
the Division may require revision of the monitoring plan 
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to include appropriate monitoring of the unsaturated 
zone. 

(viii) Where potential exists for adverse impacts to the 
hydrologic regime from a surface mining operation 
situated in an area of colluvium, the Division may require 
monitoring similar to that required in floodplain areas. 

(ix) For each refuse or hollow fill without an underdrain, 
the applicant shall include a plan to monitor the fill using 
piezometers which are sufficient in number and design to 
permit a planar determination of a potential water table 
within the fill. 

(x) When a refuse or hollow fill is designed to contain 
underdrains, then a plan for monitoring the underdrain 
may be used, provided that the underdrain discharge 
indicates changes in water quality resulting from the fill 
and not from other sources or outside influences. If the 
underdrain is not representative of the effects of the fill 
material, then piezometers shall be used. 

(xi) The applicant may include a plan to use a spring in 
lieu of other monitoring methods if: 

(A) The spring is located both stratigraphically and 
geographically so that data representing an area to be 
disturbed or an acid or toxic spoil isolation area w111 be 
obtained. 

(B) The spring has been observed and documented 
satisfactorily to the Division to be a permanent spring. 

(xii) For the adjacent area, the applicant shall submit a 
plan to individually monitor each significant aquifer 
identified with wells, springs, mine discharges or any 
combination of these. The plan shall include flow 
measurements for each point under seasonal conditions. 
The Division shall require quality analyses in addition to 
quantity measurements if it determines that such 
monitoring is necessary for protection of the hydrologic 
balance. 

(i) Surface-water monitoring plan. 

(1) The application shall include a surface-water monitoring 
plan based upon the PHC determination required under 
Paragraph (e) of this Section and the analysis of all 
baseline hydrologic, geologic and other information in the 
permit application. The plan shall provide for the 
monitoring of parameters that relate to the suitability of the 
surface water for current and approved postmining land 
uses and to the objectives for protection of the hydrologic 
balance as set forth in Paragraph (g) of this Section as well 
as the effluent limitations found at 40 CFR Part 434. 

(2) The plan shall identify the surface-water quantity and 
quality parameters to be monitored, sampling frequency 
and site locations. It shall describe how the data may be 
used to determine the impacts of the operation upon the 
hydrologic balance. 

(i) At all monitoring locations in surface water bodies 
such as streams. lakes, and impoundments, that are 
potentially impacted or into which water will be 
discharged and at upstream monitoring locations, the 
total dissolved solids or specific conductance corrected 
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to 25' C, total suspended solids, pH, total iron, total 
manganese, and fiow shall be monitored. 

(H) For point-source discharges, monitoring shall be 
conducted in accordance with 40 CFR Parts 122, 123, 
and 434 and as required by the National Pollutant 
Discharge Elimination System permit. 

(3) The monitoring reports shall be submitted to the 
Division quarterly. The Division may require additional 
monitoring. 

§ 480-03-19.817.41 Hydrologic-Balance Protection 

(a) General. 

All underground mining and reclamation activities shall be 
conducted to minimize disturbance of the hydrologic balance 
within the permit and adjacent areas, to prevent material 
damage to the hydrologic balance outside the permit area, 
and to support approved postmining land uses in accordance 
with the terms and conditions of the approved permi~ and the 
performance standards of this Part The Division may require 
additional preventative, remedial, or monitoring measures to 
assure that material damage to the hydrologic balance 
outside the permit area is prevented. Mining and reclamation 
practices that minimize water pollution and changes in flow 
shall be used in preference to water treatment. 

(b) Ground-water protection. 

In order to protect the hydrologic balance, underground 
mining activities shall be conducted according to the plan 
approved under§ 480-03-19.784.14(g) and the following: 

(1) Ground-water quality shall be protected by handling 
earth materials and runoff in a manner that minimizes 
acidic, toxic, or other harmful infiltration to ground-water 
systems and by managing excavations and other 
disturbances to prevent or control the discharge of 
pollutants into the groundwater. 

(2) Ground-water quantity shall be protected by handling 
earth materials and runoff in a manner that will restore 
approximate premining recharge capacity of the reclaimed 
area as a whole, excluding coal mine waste disposal areas 
and fills, so as to allow the movement of water to the 
ground water system. 

(c) Ground-water (TIOnitoring. 

(1) Ground-water monitoring shall be conducted according 
to the ground-water monitoring plan approved under § 
480-03-19. 784.14(h). The Division may require additional 
monitoring when necessary. 

(2) Representative monitoring. 

(i) Representative monitoring points shall be established 
within one hundred (1 00) feet downgradient from the 
initial disturbance within each representative area. This 
distance may be modified by the Division if it is 
demonstrated in the permit application that the one 
hundred (1 00) feet distance is inappropriate for the 
monitoring point. 

(ii) If degradation, contamination or diminution of water 
quality or quantity are evident through monitoring, then 

additional monitoring and/or remedial action may be 
required by the Division. 

(3) Source monitoring. 

(i) Source monitoring shall be used near isolated 
acid-producing or toxic-producing material. Monitoring 
shall be by piezometers or other equipment suitable for 
monitoring in the unsaturated zone. Piezometers or 
alternate equipment shall be installed in backfilled 
material during or within 45 days after final grading of the 
area. Installation in fill or temporary storage areas shall 
be as soon as practicable. Monitoring points shall be of 
sufficient number and locations so that adverse impacts 
can be readily detected. 

(ii) Representative monitoring may be required by the 
Division in addition to source monitoring when the 
operation may adversely impact usable ground waters. 

(4) Well drilling, construction and completion. 

(i) When wells are used, they shall be drilled either to 
the first water-producing zone or, if no water is 
encountered, to a depth of one hundred (1 00) feet below 
each coal seam to be mined. The Division may require 
deeper drilling if site conditions indicate the potential for 
adverse impacts to a known water-producing zone which 
is at greater depth. 

(ii) Monitoring wells shall be drilled an additional twenty 
(20) feet into the water-producing zone to aid in 
pumping. 

(iii) Monitoring wells shall: 

(A) Accommodate a four inch (4") submersible pump 
for sample extraction and measurement of field 
parameters. Other diameters may be approved by the 
Division if sample extraction is allowed. 

(B) Be constructed in a manner which isolates the 
water-producing zone to be monitored and prevents 
the mixing of ground waters. 

(C) Be grouted from the surface to at least one foot 
into bedrock, with all leakage around the well casing 
prevented. 

(D) Be capped, locked, and labeled with an 
identification number. 

(E) Be properly developed and the final yield reported. 

(F) Not be constructed or packed with materials which 
would adversely affect the monitoring results obtained. 

(iv) Existing wells may be used for monitoring provided 
that: 

(A) The well is located at a point where data 
representative of the permit or adjacent area will be 
obtained. 

(B) The well penetrates the water-producing zone to 
be monitored. 

(C) The well is constructed in a manner which 
effectively isolates the water-producing zone. 
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(D) The well meets the standards of Paragraph (c)(4) 
above. 

(E) Filtering systems and water softeners are not 
present which may alter the quality of the water 
sample. Filters or softeners may be disconnected or 
bypassed during sampling. 

(5) Ground-water monitoring data shall be submitted within 
30 days after the end of the calendar quarter to the 
Division. More frequent reporting may be prescribed by the 
Division. Monitoring reports shall include analytical results 
from each sample taken during the reporting period. When 
the analysis of any ground-water sample indicates 
noncompliance with the permit conditions, then the 
permittee shall promptly notify the Division and immediately 
take the actions provided for in §§ 480-03-19.773.17(e) 
and 480-03-19. 784.14(g). 

(6) Ground-water monitoring shall proceed through mining 
and continue during reclamation until bond release. 
Consistent with the procedures of§ 480-03-19.774.13, the 
Division may modify the monitoring requirements including 
the parameters covered and the sampling frequency if the 
permittee demonstrates, using the monitoring data 
obtained under this Paragraph, that-

(i) The operation has minimized disturbance to the 
prevailing hydrologic balance in the permit and adjacent 
areas and prevented material damage to the hydrologic 
balance outside the permit area; water quantity and 
quality are suitable to support approved postmining land 
uses; or 

(ii) Monitoring is no longer necessary to achieve the 
purposes set forth in the monitoring plan approved under 
§ 480-03-19.784.14(h). 

(7) Equipment, structures, and other devices used in 
conjunction with monitoring the quality and quantity of 
groundwater onsite and offsite shall be properly installed, 
maintained, and operated and shall be removed by the 
permittee when no longer required by the Division. 

(d) Surface-water protection. 

In order to protect the hydrologic balance, underground 
mining activities shall be conducted according to the plan 
approved under§ 480-03-19.784.14(g), and the following: 

(1) Surface-water quality shall be protected by handling 
earth materials, ground-water discharges, and runoff in a 
manner that minimizes the formation of acidic or toxic 
drainage; prevents, to the extent possible using the best 
technology currently available, additional contribution of 
suspended solids to streamflow outside the permit area; 
and otheTWise prevents water pollution. lf drainage control, 
restabilization and revegetation of disturbed areas, 
diversion of runoff, mulching, or other reclamation and 
remedial practices are not adequate to meet the 
requirements of this Section and § 480-03-19.817.42, the 
permittee shall use and maintain the necessary 
water-treatment facilities or water quality controls. 

(2) Surface-water quantity and flow rates shall be 
protected by handling earth materials and runoff in 
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accordance with the steps outlined in the plan approved 
under§ 480-03-19.784.14(g). 

(e) Surface-water monitoring. 

(1) Surface-water monitoring shall be conducted according 
to the surface-water monitoring plan approved under § 
480-03-19.784.14(i). The Division may require additional 
monitoring when necessary. 

(2) Surface-water monitoring data shall be submitted every 
3 months to the Division or more frequently as prescribed 
by the Division. Monitoring reports shall include analy1ical 
results from each sample taken during the reporting period. 
When the analysis of any surface-water sample indicates 
noncompliance with the permit conditions, the permittee 
shall promptly notify the Division and immediately take the 
actions provided for in §§ 480-03-19.773.17(e) and 
480-03-19.784.14(g). Reporting shall be in accordance 
with the National Pollutant Discharge Elimination System 
(NPDES) permit requirements. 

(3) Surface-water monitoring shall proceed through mining 
and continue during reclamation until bond release. 
Consistent with § 480-03-19.774.13, the Division may 
modify the monitoring requirements, in accordance with the 
NPDES permit, including the parameters covered and 
sampling frequency, if the permittee demonstrates, using 
the monitoring data obtained under this Paragraph, that-

(i) The operation has minimized disturbance to the 
hydrologic balance in the permit and adjacent areas and 
prevented material damage to the hydrologic balance 
outside the permit area; water quantity and quality are 
suitable to support approved postmining land uses; and 

(ii) Monitoring is no longer necessary to achieve the 
purposes set forth in the monitoring plan approved under 
§ 480-03-19.784.14(i). 

(4) Equipment, structures, and other devices used in 
conjunction with monitoring the quality and quantity of 
surface water onsite and offsite shall be properly installed, 
maintained, and operated and shall be removed by the 
permittee when no longer required by the Division. 

(f) Acid- and toxic-forming materials. 

(1) Drainage from acid- and toxic-forming materials and 
underground development waste into surface water and 
ground water shall be avoided by-

(i) Identifying and burying and/or treating, when 
necessary, materials which may adversely affect water 
quality, or be detrimental to vegetation or to public health 
and safety if not buried and/or treated, and 

(ii) Storing materials in a manner that will protect surface 
water and ground water by preventing erosion, the 
formation of polluted runoff, and the infiltration of polluted 
water. Storage shall be limited to the period until burial 
and/or treatment first become feasible, and so long as 
storage will not result in any risk of water pollution or 
other environmental damage. 

(2) Storage, burial or treatment practices shall be 
consistent with other material handling and disposal 
provisions of this Chapter. 
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(g) Transfer of welts. 

Before final release of bond, exploratory or monitoring 
welts shalt be sealed in a safe and environmentally sound 
manner in accordance with §§ 480-03-19.817.13 and 
480-03-19.817.15. With the prior approval of the Division, 
welts may be transferred to another party, or retained by the 
permittee for further use. However, at a minimum, the 
conditions of such transfer shall comply with State and local 
laws and the permittee shalt remain responsible for the 
proper management of the well until bond release in 
accordance with §§ 480-03-19.817.13 to 480-03-19.817.15. 

(h) Discharges into an underground mine. 

(1) Discharges into an underground mine are prohibited, 
unless specifically approved by the Division after a 
demonstration that the discharge will-

(i) Minimize disturbance to the hydrologic balance on the 
permit area, prevent material damage outside the permit 
area and otherwise eliminate public hazards resulting 
from underground mining activities; 

(ii) Not result in a violation of applicable water quality 
standards or effluent limitations; 

(iii) Be at a known rate and quality which shall meet the 
effluent limitations of§ 480-03-19.817.42 for pH and total 
suspended solids, except that the pH and total 
suspended solids limitations may be exceeded, if 
approved by the Division; and 

(iv) Meet with the approval of the Mine Safety and 
Health Administration. 

(2) Discharges shall be limited to the following: 

(i) Water; 

(ii) Coal-processing waste; 

(iii) Fly ash from a coal-fired facility; 

(iv) Sludge from an acid-mine drainage treatment 
facility; 

(v) Flue-gas desulfurization sludge: 

(vi) Inert materials used for stabilizing underground 
mines; and 

(vii) Underground mine development wastes. 

(3) Water from one underground mine may be diverted 
into other underground workings according to the 
requirements of this Section. 

(i) Gravity discharges from underground mines. 

(1) Surface entries and accesses to underground workings 
shall be located and managed to prevent or control gravity 
discharge of water from the mine. Gravity discharges of 
water from an underground mine, other than a drift mine 
subject to Paragraph (i)(2) of this Section, may be allowed 
by the Division if it is demonstrated that the untreated or 
treated discharge complies with the pe1iormance standards 
of this Part and any additional NPDES permit 
requirements. 

(2) Notwithstanding anything to the contrary in Paragraph 
(i)(t) of this Section, the surface entries and accesses of 
drift mines first used after December 15, 1981 or the 
implementation of a Federal Lands Program in accordance 
with Part 480-03-19.740, and located in acid-producing or 
iron-producing coal seams shall be located in such a 
manner as to prevent any gravity discharge from the mine. 

(3) Except where surface entries and accesses to 
underground workings are located pursuant to (i)(1) of this 
Section, an unmined barrier of coal shall be left in place 
where the coal seam dips toward the land surface. The 
unmined barrier and associated overburden shall be 
designed to prevent the sudden release of water that may 
accumulate in the underground workings. 

(i) The applicant may demonstrate the appropriate 
barrier width and overburden height by either: 

(a) providing a site specific design, certified by a 
licensed professional engineer, which considers the 
overburden and barrier characteristics; or 

(b) providing the greater of an unmined horizontal 
barrier width necessary to leave a minimum of 100 feet 
of vertical overburden, or an unmined barrier width 
calculated by the formula: W=50+H, when W is the 
minimum width in feet and H is the calculated 
hydrostatic head in feet. 

(tf) An exception to the barrier reqwrement may be 
approved provided the Division finds, based upon the 
geologic and hydrologic conditions, an accumulation of 
water in the underground workings cannot reasonably be 
expected to occur or other measures taken by the 
applicant are adequate to prevent the accumulation of 
water. 

Documents Incorporated by Reference 

Standard Methods for the Examination of Water and 
Wastewater, 17th Edition, 1989, American Public Health 
Association. 

VA.R. Doc. No. R96-288; Filed March 29, 1996,2:49 p.m 
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MARINE RESOURCES COMMISSION 

FINAL REGULATION 

NOTICE: The Marine Resources Commission is exempted 
from the Administrative Process Act(§ 9-6.14:4.1 of the Code 
of Virginia); however, it is required by§ 9-6.14:22 B to publish 
all final regulations. 

Title of Regulation: 4 VAC 20-530-10 et seq. Pertaining to 
American Shad (amending 4 VAG 20-530-20 and adding 4 
VAG 20-530-35). 

Effective Date: March 29, 1996. 

Statutory Authority: § 28.2-201 of the Code of Virginia. 

Preamble: 

This regulation establishes a total moratorium of the 
harvest of American Shad in Chesapeake Bay and its 
tributaries. This regulation also allows for a limited 
exception to this moratorium for those participants of the 
Virginia Marine Resources Commission and Virginia 
Department of Game and Inland Fisheries American 
Shad Restoration Project. This regulation is 
promulgated pursuant to the authority contained in § 
28.2-201 of the Code of Virginia. This regulatory action 
amends 4 VAG 20-530-10 et seq., which was adopted on 
March 28, 1995, and became effective on April 7, 1995. 
The effective date of this regulation is March 29, 1996. 

Agency Contact: Copies of the regulation may be obtained 
from Deborah R. Cawthon, Regulatory Coordinator, Marine 
Resources Commission, P.O. Box 756, Newport News, VA 
23607, telephone (804) 247-2248. 

4 VAG 20-530-20. Definition. 

The following word and term, when used in this chapter, 
shall have the following meaning unless the context clearly 
indicates otherwise. 

"Chesapeake Bay" means the areas west of the Colregs 
Demarcation Line, which runs from the Cape Henry 
Lighthouse in Virginia Beach to the Cape Charles Lighthouse 
on Smith Island. 

4 VAG 20-530-35. Limited exception to the moratorium. 

During the month of April, participants in the Virginia 
Marine Resources Commission and Virginia Department of 
Game and Inland Fisheries American Shad Restoration 
Project may retain or self any American Shad which are 
caught for, but not utilized by, the American Shad Restoration 
Project. 

lsi William A. Pruitt 
Commissioner 

VAR. Doc. No. R96-285; Filed March 29, 1996, 3:46p.m 
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Title of Regulation: 4 VAG 20-380-10 et seq. Pertaining to 
Grey Trout. 

Statutory Authority: § 28.2-210 of the Code of Virginia. 

Effective Dates: April1, 1996, to April30, 1996. 

Preamble: 

This emergency regulation establishes limitations on the 
commercial and recreational haJVest of grey trout in 
order to reduce the fishing mortality rate and to rebuild 
the severely depleted stock of grey trout. The limitations 
include minimum size limits, gear restrictions and season 
limits for the commercial fishery and minimum size and 
possession limits for the recreational fishery. This 
emergency regulation is promulgated pursuant to 
authority contained in §§ 28.2-201 and 28.2-210 of the 
Code of Virginia. This emergency regulation amends 4 
VAG 20-380-10 et seq. which was adopted by the Marine 
Resources Commission on September 26, 1995, and 
made effective September 27, 1995. The effective dates 
of this emergency regulauon are April 1, 1996, to April 
30, 1996. 

Agency Contact: Copies of the regulation may be obtained 
from Deborah R. Cawthon, Regulatory Coordinator, Marine 
Resources Commission, P.O. Box 756, Newport News, VA 
23607, telephone (804) 247-2248. 

CHAPTER 380. 
PERTAINING TO GREY TROUT. 

~ 4 VAG 20-380-10. Purpose. 

The purpose of this regulation is to achieve at least a 33% 
reduction in the grey trout fishing mortality rate during the 
April 1, -W9e 1996, through March 31, -W9e 1997, period, 
thereby reducing the probability of recruitment failure and 
stock collapse and te allew allowing for a rebuilding of the 
spawning stock. This regulation is designed to be consistent 
with federal and interstate management measures. 

§-2- 4 VAG 20-380-20. Definitions. 

The following words and terms, when used in this 
regulation, shall have the following meaning unless the 
context clearly indicates otherwise. 

"Closed season" means an interval of time, in days, when it 
shall be unlawful for any fishennan licensed in accordance 
with the provisions of 4 VAG 20-610-10 et seq. and§ 28.2-
301 of the Code of Virginia to possess grey trout 

"Grey trout" means any fish of the species Cynoscion 
regalis. 

~ 4 VAG 20-380-30. Minimum size limits. 

A. For any person fishing with pound net or haul seine 
there shall be no minimum size limit on grey trout. 

B. It shall be unlawful for any person fishing with gill nets 
to possess any grey trout less than 12 inches in length. 
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Marine Resources Commission ----------------------------------------
C. It shall be unlawful for any trawl boat to land any grey 

trout in Virginia that are less than 12 inches in length. 

D. It shall be unlawful for any person fishing with hook­
and-line, rod-and-reel, or hand line to possess any grey trout 
less than 12 inches in length. 

E. It shall be unlawful for any person using any gear type 
not specified in subsection A, B, C or D of this section to 
possess any grey trout less than nine inches in length. 

F. Length is measured in a straight line from the tip of the 
nose to the tip of the tail. 

§-4. 4 VAG 20-380-40. Gear restrictions. 

It shall be unlawful for any <rawl boat to land grey trout in 
Virginia while possessing on board any trawl net having a 
cod-end mesh less than three inches, stretched measure. 

~- 4 VAG 20-380-50. Commercial fishing season. 

A. It shall be unlawful for any person fishing with pound 
net to possess any grey trout during the closed seasons of 
May 1 through May 22, +00& 1996, and September 13, +00& 
1996, through March 31, +00& 1997, except as provided in 
Sl!9sestiens g aAEI D subdivision 1 of this seGUe-A subsection. 

B. 1. Any pound net fisherman who RelEI holds 2 or 3 
pound net licenses as of August 8, 1994 in accordance 
with the provisions of 4 VAC 20-600-10 et seq., aft<! 
ffiffeils may forfeit only one of those licenses sRa-11 to be 
eligible to possess grey trout during the closed ~ 
seasons as established in subsection A of this section. 
Any pound net fisherman who RelEI holds 4, 5, or 6 
pound net licenses as of Au§USt §, 1994, anEI forfeits in 
accordance with the provisions of 4 VAG 20-600-10 et 
seq. may forfeit only two of those licenses sRa-11 to be 
eligible to possess grey trout during the closed season 
established in subsection A of this section. Any pound 
net fisherman who RelEI holds 7, 8, or 9 pound net 
licenses as of /\u§USt 5, 1994, an8 folic its in accordance 
with the provisions of 4 VAC 20-600-10 et seq., may 
fotieit only three of those licenses -sR-aU to be eligible to 
possess grey trout during the closed season as 
established in subsection A of this section. Forfeiture 
shall be through March 31, +00& 1997, and shalf occur 
prior to May 1, 1996. 

G-: 2. Any pound net licensee who forfeits a license 
pursuant to &tl-9section 8 subdivision 1 of this -5e6HeA 
subsection shall retain his priority rights to such locations 
for future licensing until April1, +00& 1997. 

1* 3. Those pound net licensees who hold multiple gear 
licenses and satisfy tl1e requirement of this subsection A 
or Q ef this sootieR may transfer an unused license to a 
licensee who holds a single pound net license. 

~ B. The closed seasons on grey trout harvested by gill 
net shall be May 14 through October 7, +00&1996, and 
December 18, +00& 1996, through March 31, +00& 1997. 

J'C C. The closed seasons on grey trout harvested by haul 
seme shalt be April 1 through April 15, +illl& 1996; June 11 
through August 20, +00& 1996; September 20 through 

September 26, +00& 1996; and October 3, +00& 1996 
through March 31,4-900 1997. 

Go D. The closed season on landing grey trout harvested 
by trawl shall be September 26 through March 31, 4-900 
1997. 

e, 4 VAC 20-380-60. Possession limit. 

It shall be unlawful for any person fishing with hook-and­
line, rod-and-reel, or hand line to possess more than four 
grey trout. When fishing from a boat or vessel where the 
entire catch is held in a common hold or container, the 
possession limit shall be for the boat or vessel and shall be 
equal to the number of persons on board legally eligible to 
fish multiplied by four. The captain or operator of the boat or 
vessel shall be responsible for any boat or vessel possession 
limit. Any grey trout taken after the possession limit has been 
reached shall be returned to the water immediately. 

§-h 4 VAC 20-380-70. Penalty. 

As set forth in § 28.2-903 of the Code of Virginia, any 
person violating any provision of this regulation shall be guilty 
of a Class 3 misdemeanor, and a second or subsequent 
violation of any provision of this regulation committed by the 
same person w"1thin 12 months of a prior violation is a Class 1 
misdemeanor. 

is/ William A Pruitt 
Commissioner 

VA.R. Doc. No. R96-286; Filed March 29, 1996, 3:46p.m. 
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GOVERNOR 

EXECUTIVE ORDER NUMBER SIXTY-TWO 196) 

DECLARATION OF A STATE OF EMERGENCY 
THROUGHOUT THE COMMONWEALTH OF 

VIRGINIA ARISING FROM MAJOR WINTER STORM 
WITH EXTREME COLD CONDITIONS 

On February 2, 1996, I verbally declared a state of 
emergency due to a major severe winter storm accompanied 
by a mixture of snow, sleet, freezing rain and life-threatening, 
below-freezing, bitter cold temperatures. This latest storm 
system, attributable to an extreme Arctic air mass from 
Canada moving through and across the state during the 
period of February 1-4, 1996, had the potential for extremely 
hazardous conditions resulting in widespread power outages, 
fuel and other resource shortages with devastating effects on 
public health and safety. In addition, this latest severe storm, 
which followed a series of related significant weather events, 
had the potential to cause severe economic losses to 
affected businesses, including the agricultural community and 
livestock operations. 

The health and general welfare of the citizens of the 
affected jurisdictions required that state action be taken to 
help alleviate conditions that could be caused by extreme 
cold weather and freezing conditions. Potential emergencies 
included inability to provide rescue services to stranded 
persons, blockage of critical roadways, inadequate medical 
supplies, fuel, food, water and other essentials, including loss 
of power to residents and the business community. I found 
that these actual and predicted conditions and consequences 
constituted a disaster as contemplated by Section 44-146.16 
of the Code of Virginia. 

Therefore, by virtue of the authority vested in me by 
Section 44-146.17 of the Code of Virginia, as Governor and 
as Director of Emergency Services, and by virtue of the 
authority vested in me by Article V, Section 7 of the 
Constitution of Virginia and by Section 44-75.1 of the Code of 
Virginia, as Governor and Commander-in-Chief of the armed 
forces of the Commonwealth, and subject always to my 
continuing and ultimate authority and responsibility to act in 
such matters, I do hereby confirm, ratify and memorialize in 
writing my verbal orders issued February 2, 1996, wherein I 
proclaimed that a state of emergency existed in the 
Commonwealth and directed that appropriate and practical 
assistance be rendered by agencies of both state and local 
governments to prepare for and alleviate any conditions 
arising from this major winter storm. Pursuant to Section 44-
75.1 of the Code of Virginia, I also directed that the Virginia 
National Guard and the Virginia Defense Force be called 
forth to assist in providing such aid as may be required by the 
Coordinator of Emergency Services, in consultation with the 
Secretary of Public Safety and the Adjutant General of 
Virginia. 

In order to marshal all public resources and appropriate 
preparedness measures to meet this potential threat, and in 
accordance with my authority contained in Section 44-146.17 
of the Emergency Services and Disaster Laws, 1 hereby order 
the following protective measures: 

1. The full implementation by agencies of the state and 
local governments of Volume II, Virginia Emergency 
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Operations Plan (COVEOP) for Peacetime Disasters, 
September 1988, as amended; 

2. The implementation by public agencies under my 
supervision and control of their emergency assignments 
as directed in the COVEOP without regard to normal 
procedures pertaining to performance of public work, 
entering into contracts, incurring of obligations or other 
logistical and support measures, pursuant to Section 44-
146.28(b) of the Emergency Services and Disaster Laws. 

3. The full utilization of services, equipment, supplies, 
and facilities of existing departments, offices, and 
agencies of the Commonwealth and the political 
subdivisions thereof to the maximum extent practical, 
and to cooperate with and extend such services and 
facilities to the Governor and to the Department of 
Emergency Services upon request, pursuant to Section 
44-146.24; and 

4. The authorization of the Departments of State Police, 
Transportation, and Motor Vehicles to grant temporary 
overweight/registration/license exemptions to carriers 
transporting essential emergency relief supplies into and 
within the Commonwealth in order to support the disaster 
response and recovery. 

The axles and gross weights shown below are the 
maximum allowed, unless otherwise posted: 

Axle Weights 

Any One Axle 
Tandem Axles (more than 40 inches 

but not more than 96 inches spacing 
between axle centers) 

Three Axle Group 
Four Axle Group 

Gross Weights 

Single Unit (2 Axles) 
Single Unit (3 Axles) 
Tractor-Semitrailer (4 Axles) 
Tractor-Semitrailer (5 or more Axles) 
Tractor-Twin Trailers (5 or more Axles) 
Other Combinations (5 or more Axles) 
No more than 850 pounds per inch of 

tire width in contact with road surface. 

24,000 Pounds 

44,000 Pounds 
54,500 Pounds 
64,500 Pounds 

44,000 Pounds 
60,000 Pounds 
70,000 Pounds 
90,000 Pounds 
90,000 Pounds 
90,000 Pounds 

5. In addition to described overweight transportation 
privileges, carriers are also exempt from registration with 
the Department of Motor Vehicles (DMV). This includes 
the vehicles enroute and returning to their home base. 
The above-cited agencies shall communicate this 
information to all staff responsible for truck size, weight, 
and legalization enforcement. 

6. The foregoing ove!Weight transportation privileges 
and the regulatory exemption provided by Section 52-
8.4.A of the Code of Virginia, and implemented in 
Section 2.3.8 of VR 545-01-1, "Motor Carrier Safety 
Regulations," shall remain in effect through February 29, 
1996, or until emergency relief is no longer necessary, 
whichever is earlier. 
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Governor 

The following conditions apply to the deployment of the 
Virginia National Guard and the Virginia Defense Force: 

1. The Adjutant General of Virginia, after consultation 
with the State Coordinator of Emergency Services, and 
with the approval of the Secretary of Public Safety, shall 
make available on state active duty such units and 
members of the Virginia National Guard and such 
equipment as may be desirable to assist in pre-storm 
preparations and in alleviating the human suffering and 
damage to property as a result of this major winter storm; 

2. In all instances, members of the Virginia National 
Guard shall remain subject to military command as 
prescribed by Section 4 · 78.1 of the Code of Virginia 
and not subject to the civilian authorities of the state or 
local governments. This shall not be deemed to prohibit 
working in close cooperation with members of the 
Virginia Department of State Police or local law 
enforcement authorities or receiving guidance from them 
in the performance of their duties; 

3. Should service under this Executive Order result in 
the injury or death of any member of the Virginia National 
Guard, the following will be provided to the member and 
the member's dependents or survivors: 

(a) Workers' Compensation benefits provided to 
members of the National Guard by the Virginia 
Workers' Compensation Act subject to the 
requirements and limitations thereof; and, in addition, 

(b) The same benefits, or their equivalent, for injury, 
disability and/or death, as would be provided by the 
federal government if the member were serving on 
federal active duty at the time of the injury or death. 
Any such federal-type benefits due to a member and 
his or her dependents or survivors during any calendar 
month shall be reduced by any payments due under 
the Virginia Workers' Compensation Act during the 
same month. If and when the time period for payment 
of Workers' Compensation benefits has elapsed, the 
member and his or her dependents or survivors shall 
thereafter receive full federal-type benefits for as long 
as they would have received such benefits if the 
member had been serving on federal active duty at the 
time of injury or death. Any federal-type benefits due 
shall be computed on the basis of military pay grade 
E-5 or the member's military grade at the time of injury 
or death, whichever produces the greater benefit 
amount. Pursuant to Section 44-14 of the Code of 
Virginia, and subject to the concurrence of the Board 
of Military Affairs. and subject to the availability of 
future appropriations which may be lawfully applied to 
this purpose, I now approve of future expenditures out 
of appropriations to the Department of Military Affairs 
for such federal-type benefits as being manifestly for 
the benefit of the military service. 

4. The following conditions apply to service by the 
Virginia Defense Force: 

(a) Compensation shall be at a daily rate that IS 

equivalent of base pay only for a National Guard Unit 
Training Assembly, commensurate with the grade and 

years of service of the member, not to exceed 20 
years of service; 

(b) Lodging and meals shall be provided by the 
Adjutant General or reimbursed at standard state per 
diem rates; 

(c) All privately owned equipment, including but not 
limited to vehicles, boats, and aircraft, will be 
reimbursed for expense of fuel. Damage or loss of 
said equipment will be reimbursed, minus 
reimbursement from personal insurance, if said 
equipment was authorized for use by the Adjutant 
General in accordance with Section 44-54.12 of the 
Code of Virginia; and 

(d) In the event of death or injury, benefits shall be 
provided in accordance with the Virginia Workers' 
Compensation Act. 

5. The costs incurred by the Department of Military 
Affairs in performing these missions shall be paid out of 
the Sum Sufficient appropriation for Disaster Planning 
and Operations contained in Item 593 of Chapter 966 of 
the 1 994 Acts of Assembly. 

This Executive Order shall be retroactively effective to 
February 2, 1996, upon its signing, and shall remain in full 
force and effect until June 30, 1996, unless sooner amended 
or rescinded by further executive order. That portion 
providing for benefits for members of the National Guard in 
the event of injury or death shall continue to remain in effect 
after termination of this Executive Order as a whole. 

Given under my hand and under the seal of the 
Commonwealth of Virginia this 19th day of March, 1996. 

is/ George Allen 
Governor 

VA.R. Doc. No. R96-287; Filed March 29, 1996, 9:37a.m. 
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Symbol Key 
t Indicates entries since last publication of the Virginia Register 

SECRETARY OF COMMERCE AND TRADE 

Notice of Implementation of the Virginia 
Biotechnology Research Act 

In accordance with the provisions of§ 2.1-769 of the Code of 
Virginia, I have designated the Virginia Department of 
Agriculture and Consumer Services as the state agency to 
implement the Virginia Biotechnology Research Act. 

Is/ Robert T. Skunda 
Secretary of Commerce and Trade 
March 14, 1996 

For further information contact: Christopher D. Lloyd, Special 
Assistant, Office of the Secretary of Commerce and Trade, 
P.O. Box 1475, Richmond, VA 23212, or the Virginia 
Department of Agriculture and Consumer Services, Division 
of Policy and Planning, P.O. Box 1163, Richmond, VA 23209. 

DEPARTMENT OF CRIMINAL JUSTICE SERVICES 

Notice of Application to Obtain Interim Funding 

The Department of Criminal Justice Services has submitted 
an application to the Bureau of Justice Assistance, U.S. 
Department of Justice, to obtain interim FY 1996 funding 
available through the Edward Byrne Memorial Formula Grant 
Program. The application requests a total of $3,834,000 in 
federal funds. The department and the Criminal Justice 
Services Board anticipate using these funds during the fiscal 
year starting on July 1, 1996, to support local and state 
;;1gency projects in drug enforcement and prosecution, crime 
prevention, training and technical assistance and other 
criminal justice system improvements which have previously 
received funding through this grant program. 

The application is available for public review at the 
department's. offices at 805 East Broad Street, Richmond, 
Virginia 23219. Comments from the public are welcome. 
Inquiries should be directed to Joe Marshall, Grants 
Administrator. 

For more information contact Joseph Marshall, Grants 
A<lmini:;trator, Department of Criminal Justice Services, 805 
East Broad Street, 10th Floor, Richmond, VA 23219, 
telephone (804) 786-1577 or FAX (804) 371-8981. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

t Report of Permits Issued in Accomack County 
and Chincoteague During 1991 and 1992 

The Statement of Basis, Purpose, Substance, Issues and 
Estimated Impact for the proposed Sewage Handling and 
Disposal Regulations (12 VAG 5-610-10 et seq.) published in 

Volume 12, Issue 16 

Volume 12, Issue 13 (March 18,1996) of the Virginia Register 
on page 1719 referred to an appendix at the conclusion of the 
impact statement That appendix, which was not published in 
the Virginia Register, follows. 

APPENDIX 

Report of Permits Issued in 
Accomack County and Chincoteague 

During 1991 and 1992 

Allen L. Knapp, Enforcement Chief 

On May 9, 1994, through May 11, 1994, the Accomack 
County Health Department, headquarters for the Eastern 
Shore Health District was visited to survey the onsite sewage 
system permit files. The purpose of the study was. to assess 
the potential impact of proposed changes to the Sewage 
Handling and Disposal Regulations. These changes would 
increase the vertical separation distance required from a 
drainfield trench bottom to the seasonal water table (SWT) 
and would decrease the minimum trench installation depth 
from 18 inches to either 12 inches or 6 inches. 

The intention was to sample 25% of the permits issued in the 
district from January 1, 1991, to the present A first look at 
the permit logs indicated that more than 1,000 permits have 
been issued in Accomack County alone in most years. Many 
of those were for repairs and for well-only construction. 

In order to reduce the size of the project to manageable 
proportions, it was decided to limit the surve,y to Accomack 
County and Chincoteague for the years 1991 and 1992 (soil 
conditions in these are more limiting with respect to seasonal 
water table than in Northampton County). The permit data 
base was sorted for new systems by calendar year of 
issuance, and grouped by tax map numbers. A sample set 
was derived from the sorted data by marking every 4th entry 
(1991) and every 1oth entry (1992). The marked permits 
were retrieved from the files and the depth to seasonal water 
table, soil texture group and percolation rate were collected 
from the information recorded on the soil evaluation reports. 
Where a marked entry could not be retrieved from the files, or 
where the marked entry was for well-only construction, the 
next appropriate entry was selected. Well-only permits were 
eliminated from the data set to the greatest extent possible 
(with few exceptions well-only permits were indicated in the 
permit log by the absence of a system-type entry) and were 
not counted in the total number of permits issued. 

Some of the files surveyed indicated that permits were issued 
under the grandfather clause, or under other situations where 
permits were issued but site and soil conditions did not 
comply with the current regulations (variances, appeal board 
decisions, etc.). These were eliminated from both the sample 
set, and from the set of all permits issued for new systems. 

This sorting and sampling regime yielded the following 
information for Accomack County: 
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Total permits issued in 1991 under current regs = 372 

Total permits issued in 1992 under current regs = +480 

Total 852 

Permits sampled from 1991 112 (percent of total = 30.1 %) 

Permits sampled from 1992 +55 (percent of total = 11.5%) 

Total 167 (percent of total = 19.6%) 

Note: The sample for 1991 exceeds 25% because 
permit files were ·,nit'lally selected from a list that had 
not been sorted by tax map number. Once the 
permit log had ber" sorted, it was decided the 
information in the sample set would be retained, 
resulting in more than a 25% sample. 

A similar procedure was used to examine the information 
regarding permits issued during 1991 and 1992 on 
Chincoteague yielding the following: 

Total permits issued in 1991 under current regs= 40 

. Total permits issued in 1992 under current regs= +80 

Total 120 

Permits sampled from 1991 7 (17.5% of the total) 

Permits sampled from 1992 +19 (23.7% of the total) 

Total 26 (21. 7% of the total) 

Based on this survey, 71.9% of the permits issued in 
Accomack County would be essentially unaffected by the 
proposed increase in the separation distance with a 
corresponding decrease in the minimum trench installatiOn 
depth to 12 inches. 9.6% of the permits would be issued lor 
shallow installation (12 to 17 inches), and another 14.4% 
would require shallow installation and pretreatment. 4.2% of 
the permits would be denied. 

If the minimum installation depth were decreased to 6 inches, 
71.9% of the Accomack County permits would be unaffected, 
24% would be for shallow installations (6 to 17 inches), 
denials would drop to 1.8% (all in Group I soils), and 2.4% 
would require pretreatment and shallow installation. All 
permits issued in Accomack County were in either Group I or 
Group II soils. 

On Chincoteague, the increase in the separation distance 
with a 12-inch installation depth would not affect 11.5% of the 
permits issued. 23% of the permits would be issued for 
shallow installation (12 to 17 inches). 54% of the permits 
would be denied, while another 11.5% would require 
pretreatment and shallow installation. 

With a 6-inch installation depth, 11.5% of the Chincoteague 
permits would be unaffected, 34.6% would be for shallow 
installation (6 to 17 inches), 7.7% would be denied and 
46.1% would require pretreatment and shallow installation. 
All Chincoteague permits were in Group I soils. 

A detailed analysis of the data follows. 

ACCOMACK COUNTY 

Total permits issued in 1991 under current regs= 372 

Total permits issued in 1992 under current regs= +480 

Total 852 

Permits sampled from 1991 = 112 (percent of total= 30.1 %) 

Permits sampled from 1992 = 55 (percent of total= 11.5%) 

Total permits sampled= 167 (percent of total= 19.6%) 

29.3% (49) of the sampled permits were in Group I 
soils. This would translate to 249.6 of the 
total permits in Group I soils 

70.7% (118) of the sampled permits were in Group II 
soils. This would translate to 602.3 of the 
total permits in Group II soils 

1. Group I Soils (250 permits issued): Proposed separation 
distance = 24 inches 

A. WITH A MINIMUM 121NCH INSTALLATION DEPTH: 

22.2% of the sample (189 of the 852 permits issued) 
were in Group I soils with a SWT > 42 inches. 
These would receive permits -for gravity 
installation at a depth of 18 inches or greater. 
This amounts to 75.5% of the Group I permits. 

3% of the sample (25.5 of the 852 permits issued) 
were in Group I soils and had SWT between 36 
and 41 inches ·mclusive and would receive permits 
for installation between 12 and 17 inches without 
pretreatment. This is 10.2% of the Group I 
permits. 

1.2% of the sample (1 0.2 of the 852 permits issued) 
were in Group I soils with a SWT between 35 and 
30 inches inclusive and would receive permits for 
installation between 12 and 17 inches with 
pretreatment. This is 4% of the Group I permits. 

3% of the sample (25.5 of the 852 permits issued) 
were in Group I soils with a SWT < 30 inches and 
would be denied. This is 10.2% of the Group I 
permits. 

To summarize, about 250, or 29% of the 852 permits issued 
·,n Accomack Co in 91-92 were in Group I soils. If the 
minimum installation depth is reduced to 12 inches, 85.7% 
(214 permits) of those permits issued in Group I soils would 
be essentially unaffected by the change and could receive 
permits for installations at 12 inches or greater without 
pretreatment. 4% (10.2 permits), of the Group I permits 
would require pretreatment and a 12-to-17 inch installation. 
10.2% (25.5 permits), of the Group I permits would be denied 
under the proposed regulations with the 12-inch installation. 

B. WITH A MINIMUM 6-INCH INSTALLATION DEPTH: 

22.2% of the sample (189 of the 852 permits issued) 
were in Group l soils with a SWT > 42 inches and 
would be unaffected by the change. These would 
receive permits for gravity installation at a depth of 
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18 inches or greater. This amounts to 75.5% of 
the Group I permits. 

3% of the sample (25.5 of the 852 permits issued) 
were in Group I soils with a SWT 36-41" inclusive 
and would receive permits for installation between 
12 and 17 inches without pretreatment. This is 
10.2% of the Group I permits. 

1.2% of the sample (10.2 of the 852 permits issued) 
were in Group I soils with a SWT between 35"and 
30" inclusive and would receive permits for 
installation between 11 and 6 inches without 
pretreatment. This is 4% of the Group I permits. 

1.2% of the sample (1 0.2 of the 852 permits issued) 
were in Group I soils with a SWT between 24" and 
29" inclusive and would receive permits for 
installation between 11 and 6 inches with 
pretreatment. This is 4% of the Group I permits. 

1.8% of the sample (15.3 of the 852 permits issued) 
were in Group I soils with a SWT <24 inches and 
would be denied. This is 6.1% of the Group I 
permits. 

To summarize, about 250, or 29% of the 852 permits issued 
in Accomack Co in 91-92 were in Group I soils. If the 
installation depth is reduced to 6 inches, 85.7% (214 permits) 
of those Group I permits would be essentially unaffected and 
could receive permits for installations at 12 inches or greater 
without pretreatment. 4% (10.2 permits) of the Group I 
permits would be issued for installations between 6 and 11 
inches without pretreatment. Another 4% (10.2 permits) of 
the Group I permits would require pretreatment and 
installation between 6 and 11 inches. 6.1% (15.3 permits) of 
the Group I permits would be denied. 

2. Group II Soils (602 permits issued): Proposed separation 
distance;:::. 18 inches 

A. WITH A 12-INCH MINIMUM INSTALLATION DEPTH: 

49.7% of the sample (423.4 of the 852 permits issued) 
were in Group II soils with a SWT :> 36" and would 
receive permits for installation at a depth of 18 
inches or greater without pretreatment. This is 
70.3% of the Group II permits 

6.6% of the sample (56.2 of the 852 permits issued) 
were in Group II soils with a SWT 30"-35" 
inclusive and would receive permits for installation 
between 12 and 17 inches without pretreatment. 
This is 9.3% of the Group II permits. 

13.2% of the sample (112.5 of the 852 permits issued) 
were in Group II soils with a SWT 29"-24" 
inclusive, and would receive permits for 
installations between 12 and 17 inches with 
pretreatment. This is 18.6% of the Group II 
permits. 

1.2% of the sample (1 0.2 of the 852 permits issued) 
were in Group II soils with a SWT <24" and would 
be denied. This is 1.7% of the Group II permits. 

Volume 12, Issue 16 
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To summarize, about 602, or 71% of the 852 permits issued 
in Accomack Co in 91-92 were in Group II soils. If the 
installation depth is reduced to 12 inches, 79.6% (479.6 
permits) of the Group II permits would be essentially 
unaffected by the change and could receive permits without 
pretreatment for installations at 12 inches or greater. 18.6% 
(112.5 permits) of the Group II permits would receive permits 
for installation at depths of 12 to 17 inches with 
pretreatment. 1.7% (10.2 permits) of the Group II permits 
would be denied. 

B. WITH A 6-INCH MINIMUM INSTALLATION DEPTH: 

49.7% of the sample (423.4 of the 852 permits issued) 
were in Group II soils with a SWT :> 36" and would 
receive permits for installation at a depth of 18 
inches or greater without pretreatment. This is 
70.3% of the Group II permits. 

6.6% of the sample (56.2 of the 852 permits issued) 
were in Group II soils with a SWT 30"-35" 
inclusive and would receive permits for installation 
between 12 and 17 inches without pretreatment. 
This is 9.3% of the Group II permits. 

13.2% of the sample (112.5 of the 852 permits issued) 
were in Group II soils with a SWT 29"-24" 
inclusive and would receive permits for installation 
between 6 and 11 inches without pretreatment. 
This is 18.6% of the Group II permits 

1.2% of the sample (1 0.2 of the 852 permits issued) 
were in Group II soils with a SWT 23"-18" 
inclusive and would receive permits for installation 
between 6 and 11 inches with pretreatment. 
This is 1.7% of the Group II permits. 

0% of the sample was in Group II soils with a SWT 
<18". There would be no permit denials 

To summarize, about 602, or 71% of the 852 permits issued 
in Accomack Co in 91-92 were in Group II soils. If the 
installation depth is reduced to 6 inches, 79.6% (479.6 
permits) of the Group II permits would be essentially 
unaffected by the change and could receive permits for 
installations at 12 inches or greater without pretreatment. 
Another 18.6% (112.5 permits) of the Group II permits, would 
receive permits for installation between 6 and 11 inches 
without pretreatment. 1.7% (10.2 permits) of the Group II 
permits, would be issued for installation between 6 and 11 
inches with pretreatment. There would be no additional 
permit denials. 

CHINCOTEAGUE 

Total permits issued in 1991 under current regs = 40 

Total permits issued in 1992 under current regs= +80 

Total 120 

Permits sampled from 1991 = 7 (17.5% of the total) 

Permits sampled from 1992 = 19 (23.7% of the total) 

Total sampled = 26 (21. 7% of the total) 
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100% of the permits issued in both years on Chincoteague 
were in Group I soils. This means that under the proposed 
changes, all permits would be subject to the 24 inch 
separation from trench bottom. 

1. WITH MINIMUM 12-INCH INSTALLATION DEPTH: 

11.5% of the sample (14 of the 120 permits issued) had 
SWT :: 42" and would be unaffected by the change 
in regulations. These would receive permits for 
installation at a depth of 18 inches or greater without 
pretreatment. 

23% of the sample (28 of the 120 permits issued) had 
SWT 36"-41" inclusive and would receive permits for 
installation betwee11 12 and 17 inches without 
pretreatment. 

11.5% of the sample (14 of the 120 permits issued) had 
SWT 30"-35" inclusive and would receive permits for 
installation between 12 and 17 inches with 
pretreatment. 

54% of the sample (65 of the 120 permits issued) had 
SWT <30"and would be denied. 

To summarize, all permits issued on Chincoteague in 1991 
and 1992 were in Group I soils. With a 12-inch minimum 
installation depth, 34.5% of those permits would be issued 
under the proposed regulations without pretreatment­
essentially unaffected by the change. 11.5% of the permits 
would require pretreatment, with installation depths ranging 
from 12 to 17 inches. 54% of the permits would be denied. 

2. WITH A MINIMUM 6-INCH INSTALLATION DEPTH: 

11.5% of the sample (14 of the 120 permits issued) had 
SWT:: 42" and would be unaffected by the change 
in regulations. These would receive permits for 
installations at a depth of 18 inches or greater 
without pretreatment. 

34.6% of the sample (41.5 of the 120 permits issued) 
had SWT 30"-41" inclusive, would receive permits 
for installation between 6 and 17 inches without 
pretreatment. 

46.1% of the sample (55.3 of the 120 permits issued) 
had SWT between 24"-29" inclusive and would 
receive permits for installation between 6 and 11 
inches with pretreatment. 

7.7% of the sample (9 of the 120 permits issued) had 
SWT <24" and would be denied. 

To summarize, all permits issued on Chincoteague in 1991 
and 1992 were in Group I soils. With a 6-inch minimum 
installation depth, 46.1% of the permits could be issued 
without pretreatment at installation depths of 6 inches or 
greater. 46.1% would be issued for installations between 6 
and 11 inches with pretreatment 7.7% of the permits would 
be denied. 

DEPARTMENT OF SOCIAL SERVICES 

t Virginia Energy Assistance Program 

Title of Regulation: 22 VAC 40-680-10 et seq. (VR 615.08-
01 ). Virginia Energy Assistance Program. 

The plan for administration of the Virginia Energy Assistance 
Program is available for review from 8 a.m. to 5 p.m., Monday 
through Friday, at the offices of the Virginia Department of 
Social Services, 730 East Broad Street, Richmond, Virginia 
23219, in the main lobby on the first floor. 

Contact: Charlene H. Chapman, Department of Social 
Services, Energy and Emergency Assistance, 730 E. Broad 
St., Richmond, VA 23219. 

VIRGINIA CODE COMMISSION 

Notice to State Agencies 

Mailing Address: Our mailing address is: Virginia Code 
Commission, 910 Capitol Street, General Assembly Building, 
2nd Floor, Richmond, VA 23219. You may FAX in your 
notice; however, we ask that you FAX two copies and do not 
follow up with a mailed copy. Our FAX number is: (804) 692-
0625. 

Forms for Filing Material on Dates for Publication in 
The Virginia Register of Regulations 

All agencies are requ'1red to use the appropriate forms when 
furnishing material and dates for publication in The Virginia 
Register of Regulations. The forms are supplied by the office 
of the Registrar of Regulations. If you do not have any forms 
or you need additional forms, please contact: Virginia Code 
Commission, 910 Capitol Street, General Assembly Building, 
2nd Floor, Richmond, VA 23219, telephone (804) 786-3591. 

FORMS: 
NOTICE of INTENDED REGULATORY ACTION - RR01 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet)- RR03 
FINAL (Transmittal Sheet)- RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING- RR06 
AGENCY RESPONSE TO LEGISLATIVE OBJECTIONS­
RR08 
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ERRATA 

MARINE RESOURCES COMMISSION 

Title of Regulation: 4 VAC 20-880-10 et seq. Pertaining to 
Hard Crab and Peeler Pot License Sales. 

Publication: 12:14VA.R.1934-1935April1, 1996. 

Correction to Final Regulation: 

Page 1934, column 2, 4 VAC 20-880-20, definition of 
"Tributaries of the Chesapeake Bay," line 3, change "4 
VAC 20-42-10" to "4 VAC 20-90-10" 

BOARD OF PHARMACY 

Title of Regulation: 18 VAC 110-20-10 et seq. Regulations 
of the Board of Pharmacy. 

Publication: 12:13 VA.R. 1773-1801 March 18, 1996. 

Correction to Proposed Regulation: 

Page 1787, 18 VAC 110-20-320, column 1, subsection 
B, line 1, change "IV" to "VI" 
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NOTICE 

Only those meetings which are filed with the Registrar of Regulations by the filing deadline noted at the beginning of this 
publication are listed. Since some meetings are called on short notice, please be aware that this listing of meetings may be 
incomplete. Also, all meetings are subject to cancellation and the Virginia Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public hearings held by the Standing Committees of the Legislature during 
the interim, please call Legislative Information at (804) 786-6530. 

EXECUTIVE 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES 

Board of Agriculture and Consumer Services 

t May 16, 1996-9 a.m.-- Open Meeting 
Washington Building, 1100 Bank Street, 2nd Floor Board 
Room, Richmond, Virginia.~ 

A regular meeting of the board to discuss regulations 
and fiscal matters and to receive reports from the staff of 
the Department of Agriculture and Consumer Services. 
The board may consider other matters relating to its 
responsibilities. At the conclusion of the other business, 
the board will review public comments for a period not to 
exceed 30 minutes. Any person who needs any 
accommodations in order to participate at the meeting 
should contact Roy E. Seward at least five days before 
the meeting date so that suitable arrangements can be 
made. 

Contact: Roy E. Seward, Secretary to the Board, 
Department of Agriculture and Consumer Services, 1100 
Bank St., Room 211, Richmond, VA 23219, telephone (804) 
786-3535 or (804) 371-6344fTDD~ 

Virginia Horse Industry Board 

May 10,1996-11 a.m.-- Open Meeting 
Northern Virginia 4-H Educational Center, 600 4-H Center 
Drive, Library, Front Royal, Virginia.~ 

The board will entertain public comment at the 
conclusion of all other business for a period not to 
exceed 30 minutes. Any person who needs any 
accommodations in order to participate at the meeting 
should contact Andrea S. Heid at least five days before 
the meeting date so that suitable arrangements can be 
made. 

VIRGINIA CODE COMMISSION 

Contact: Andrea S. Heid, Equine Marketing Specialist, 
Department of Agriculture and Consumer Services, 1100 
Bank St., Room 906, Richmond, VA 23219, telephone (804) 
786-5842 or (804) 371-6344fTDD~ 

Virginia Pork Industry Board 

t May 3, 1996- 3:30p.m.-- Open Meeting 
Piedmont Club, Central Fidelity Bank Building, 9th and Main 
Streets, Lynchburg, Virginia.~ 

A meeting to discuss industry issues, hear industry and 
research reports, and appoint board committees. The 
board will entertain public comment at the conclusion of 
all other business for a period not to exceed 30 minutes. 
Any person who needs any accommodations in order to 
participate at the meeting should contact John Parker at 
least five days before the meeting date so that suitable 
arrangements can be made. 

Contact: John H. Parker, Executive Director, Virginia Pork 
Industry Board, 1100 Bank St., Richmond, VA 23219, 
telephone (804) 786-7092. 

Virginia Sweet Potato Board 

June 6, 1996- 8 p.m.-- Open Meeting 
Eastern Shore Agricultural and Extension Center, Research 
Drive, Painter, Virginia.~ 

A meeting to include discussion of programs regarding 
promotion, research and education, the annual budget, 
and other business that may come before the board. 
The board will entertain public comment at the 
conclusion of all other business for a period not to 
exceed 30 minutes. Any person who needs any 
accommodations in order to participate at the meeting 
should contact J. William Mapp at least five days before 
the meeting date so that suitable arrangements can be 
made. 

Contact: J. William Mapp, Program Director, Virginia Sweet 
Potato Board, P.O. Box 26. Onley, VA 23418, telephone 
(804) 787-5867. 
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STATE AIR POLLUTION CONTROL BOARD 

May 3, 1996 -- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the State Air Pollution Control 
Board intends to adopt regulations entitled: 9 VAG 5-
150-10 et seq. Regulation for Transportation 
Conformity. The regulation establishes criteria and 
procedures for the transportation planning organization to 
use when determining whether federally-funded 
transportation plans, programs, and projects are in 
conformance with air quality plans before they are 
adopted. In addition, highway or transit projects which are 
funded or approved by the Federal Highway Administration 
or the Federal Transit Administration must be found to 
conform before they are approved or funded by U.S. 
Department of Transportation or a Metropolitan Planning 
Organization. This will apply in the Northern Virginia, 
Richmond, and Hampton Roads nonattainment areas. 
"Conformity" means that the activity witt not (i) cause or 
contribute to any new violation of any standard in any area, 
(ii} will not increase the frequency or severity of any 
existing violation of any standard in any area, or (iii) will not 
delay timely attainment of any standard or any required 
interim emission reductions or other milestones in any 
area. 

A transportation activity must not adversely affect 
implementation of the state implementation plan or the 
timely attainment and maintenance of the National 
Ambient Air Quality Standards. This integration of 
transportation activities and air quality planning is 
intended to ensure that emissions growth projections are 
not exceeded, emissions reduction targets are met, and 
maintenance efforts are not undermined. 

Request for Comments: The purpose of this notice is to 
provide the public with the opportunity to comment on the 
proposed regulation and the costs and benefits of the proposal. 

Localities Affected: The localities affected by the proposed 
regulation are as follows: 

1. The _Northern Virginia Ozone Nonattainment Area: 
Arlington County, Fairfax County, Fauquier County, 
Loudoun County, Prince William County, Stafford 
County, the City of Alexandria, the City of Fairfax, the 
City of Falls Church, the City of Manassas, and the City 
of Manassas Park. 

2. The Richmond Ozone Nonattainment Area: Charles 
City County, Chesterfield County, Hanover County, 
Henrico County, the City of Colonial Heights, the City of 
Hopewell, and the City of Richmond. 

3. The Hampton Roads Ozone Nonattainment Area: 
James City County, York County, the City of 
Chesapeake, the City of Hampton, the City of Newport 
News, the City of Norfolk, the City of Poquoson, the City 
of Portsmouth, the City of Suffolk, the City of Virginia 
Beach, and the City of Williamsburg. 

4_ Maintenance areas. i.e .. the above areas when 
redesignated to attainment. 
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Location of Proposal: The proposal, an analysis conducted by 
the department (including: a statement of purpose, a statement 
of estimated impact and benefits of the proposed regulation, an 
explanation of need for the proposed regulation, an estimate of 
the impact of the proposed regulation upon small businesses, 
identification of and comparison with federal requirements, and 
a discussion of alternative approaches) and any other 
supporting documents may be examined by the public at the 
Department's Office of Air Program Development (Eighth 
Floor), 629 East Main Street, Richmond, Virginia, and the 
department's regional offices (listed below) between 8:30 a.m. 
and 4:30p.m. of each business day until the close of the public 
comment period. 

Fredericksburg Satellite Office 
Department of Environmental Quality 
300 Central Road, Suite B 
Fredericksburg, Virginia 
Ph: (540) 899-4600 

Piedmont Regional Office 
Department of Environmental Quality 
4949-A Cox Road 
lnnsbrook Corporate Center 
Glen Allen, Virginia 
Ph: (804) 527-5020 

Tidewater Regional Office 
Department of Environmental Quality 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 
Ph: (804) 424-6707 

Springfield Satellite Office 
Department of Environmental Quality 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 
Ph: (703) 644-0311 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public comments may be submitted until4:30 p.m., Friday, May 
3, 1996 to the Director, Office of Air Program Development, 
Department of Environmental Quality, P.O. Box 10009, 
Richmond, Virginia 23240. 

Contact: Mary E. Major, Policy Analyst Senior, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10009, Richmond, VA 23240, telephone (804) 762-4423. 

"'******* 

May 3, 1996 -- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the State Air Pollution Control 
Board intends to adopt regulations entitled: 9 VAC 5-
160-10 et seq. Regulation for General Conformity. 
The regulation establishes criteria and procedures for 
federal agencies to use when determining whether their 
nontransportation actions conform with air quality plans 
before they are adopted. It will apply in the Northern 
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Virginia, Richmond, and Hampton Roads nonattainment 
areas. "Conformity" means that the activity will not (i) 
cause or contribute to any new violation of any standard in 
any area, (ii) will not increase the frequency or severity df 
any existing violation of any standard in any area, or (iii) 
will not delay timely attainment of any standard or any 
required interim emission reductions or other milestones in 
any area. 

A federal activity must not adversely affect 
implementation of the state implementation plan or the 
timely attainment and maintenance of the National 
Ambient Air Quality Standards. This integration of 
federal activities and air quality planning is intended to 
ensure that emissions growth projections ·are not 
exceeded, emissions reduction targets are met, and 
maintenance efforts are not undermined. 

Request for Comments: The purpose of this notice is to 
provide the public with the opportunity to comment on the 
proposed regulation and the costs and benefits of the proposal. 

Localities Affected: The localities affected by the proposed 
regulation are as follows: 

1. The Northern Virginia Ozone Nonattainment Area: 
Arlington County, Fairfax County, Fauquier County, 
Loudoun County, Prince William County, Stafford 
County, the City of Alexandria, the City of Fairfax, the 
City of Falls Church, the City of Manassas, and the City 
of Manassas Park. 

2. The Richmond Ozone Nonattainment Area: Charles 
City County, Chesterfield County, Hanover County, 
Henrico County, the City of Colonial Heights, the City of 
Hopewell, and the City of Richmond. 

3. The Hampton Roads Ozone Nonattainment Area: 
James City County, York County, the City of 
Chesapeake, the City of Hampton, the City of Newport 
News, the City of Norfolk, the City of Poquoson, the City 
of Portsmouth, the City of Suffolk, the City of Virginia 
Beach, and the City of Williamsburg. 

4. Maintenance areas, i.e.·, the abbve areas when 
redesignated to attainment. 

Location of Proposal: The proposal, an analysis' conducted by 
the department (including: a statement of purpose, a statement 
of estimated impact and benefits of the proposed regulation, an 
explanation of need for the proposed regulation, an estimate of 
the impact of the proposed regulation upon small businesses, 
identification of and comparison with federal requirements, and 
a discussion of alternative approaches) and any other 
supporting documents may be examined by the public at the 
Department's Office of Air Program Development (Eighth 
Floor), 629 East Main Street, Richmond, Virginia, and the 
department's regional offices (listed below) between 8:30 a.m. 
and 4:30p.m. of each business day until the close of the public 
comment period. 

Fredericksburg Satellite Office 
Department of Environmental Quality 
300 Central Road, Suite B 
Fredericksburg, Virginia 
Ph: (703) 899-4600 

Piedmont Regional Office 
Department of Environmental Quality 
4949-A Cox Road 
lnnsbrook Corporate Center 
Glen Allen, Virginia 
Ph: (804) 527-5020 

Tidewater Regional Office 
Department of Environmental Quality 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 
Ph: (804) 424-6707 

Springfield Satellite Office 
Department of Environmental Quality 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 
Ph: (703) 644-0311 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public comments may be submitted until4:30 p.m., Friday, May 
3, 1996 to the Director, Office of Air Program Development, 
Department of Environmental Quality, P.O. Box 10009, 
Richmond, Virginia 23240. 

Contact: Karen G. Sabasteanski, Policy Analyst, Air Programs 
Section, Department of Environmental Quality, P.O. Box 
10009, Richmond, Virginia 23240, telephone (804) 762-4426. 

******** 

May 21, 1996 • 10 a.m.-- Public Hearing 
State Capitol, Capitol Square, House Room 1, Richmond, 
Virginia. 

June 14, 1996 -- Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the State Air Pollution Control 
Board intends to amend regulations entitled: 9 VAC 5-
80-50 et seq. Part II: Federal Operating Permits and 
Permit Program Fees for Stationary Sources (Rules 
8-5 and 8-6. ). The regulation amendments concern 
provisions covering federal operating permits for stationary 
sources and permit program fees for stationary sources 
and are summarized as follows: (1) source applicability 
has bee,;; cited directly to federal law; (2) a definition of 
"Title I modification" has been added; (3) the definition of 
state ·regulations considered federally enforceable has 
been clarified; (4) the fee calculation formula has been 
changed to specify a fee of $25; and (5) certain provisions 
pertaining to insignificant activities have been modified. 

Reauest for Comments: The purpose of this notice is to 
provide the public with the opportunity to comment on the 
proposed regulation and the costs and benefits of the proposal. 

Localities Affected: There is no locality which will bear any 
identified disproportionate material air quality impact due to the 
proposed regulation which would not be experienced by other 
localities. 
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Location of Proposal: The proposal, an analysis conducted by 
the department (including a statement of purpose, a statement 
of estimated impact and benefits of the proposed regulation, an 
explanation of need for the proposed regulation, an estimate of 
the impact of the proposed regulation upon small businesses, 
identification of and comparison with federal requirements, and 
a discussion of alternative approaches) and any other 
supporting documents may be examined by the public at the 
department's Office of Air Program Development (Eighth Floor), 
629 East Main Street, Richmond, Virginia, and the 
department's regional offices (listed below) between 8:30 a.m. 
and 4:30p.m. of each business day until the close of the public 
comment period. 

Southwest Regional Office 
Department of Environmental Quality 
355 Deadmore Street 
Abingdon, Virginia 
Ph: (540) 676-4800 

West Central Regional Office 
Department of Environmental Quality 
Executive Office Park, Suite 0 
5338 Peters Creek Road 
Roanoke, VirQinia 
Ph: (540) 561-7000 

Lynchburg Satellite Office 
Department of Environmental Quality 
7701-03 Timberlake Road 
Lynchburg, Virginia 
Ph: (804) 582-5120 

Valley Regional Office 
Department of Environmental Quality 
116 North Main Street 
Bridgewater, Virginia 22812 
Ph: (540) 828-2595 

Fredericksburg Satellite Office 
Department of Environmental Q~ality 
300 Central Road, Suite B 
Fredericksburg, Virginia 
Ph: (540) 899-4600 

Piedmont Regional Office 
Department of Environmental Quality 
4949-A Cox Road 
Inns brook Corporate Center 
Glen Allen, Virginia 
Ph: (804) 527-5020 

Tidewater Regional Office 
Department of Environmental Quality 
Old Greenbrier Village, Suite A 
•20.1 0 Old Greenbrier Road 
Chesapeake, Virginia 
Ph (804) 424-6707 

Springfield Satellite Office 
Department of Environmental Quality 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 
Ph (703) 644-0311 
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Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public comments may be submitted until 4:30 p.m. June 14, 
1996, to the Director, Office of Air Program Development, 
Department of Environmental Quality, P.O. Box 10009, 
Richmond, Virginia 23240. 

Contact: Dr. Kathleen Sands, Policy Analyst, Air Program 
Development, Department of Environmental Quality, P.O. 
Box 10009, Richmond, VA 23240, telephone (804) 698-4413. 

******** 

t June 4, 1996 - 10 a.m. --Public Hearing 
State Capitol, Capitol Square, House Room 1, Richmond, 
Virginia. 

t June 28, 1996 --Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 of 
the Code of Virginia that the State Air Pollution Control 
Board intends to amend regulations entitled: 9 VAC 5-
20-10 et seq. General Provisions; and 9 VAC 5-80-
360 et seq. Article 3, Acid Rain Operating Permits 
(Rule 8-7). The proposed regulation establishes an acid 
rain operating permit program that has as its goal the 
issuance of comprehensive permits which will specify for 
the permit holder, the department and the public all 
applicable state and federal requirements for pertinent 
emissions units in the facility covered. The result should 
be a permit that clearly states the air program 
requirements for the permit holder and provides a 
mechanism for the department to use in enforcing the 
regulations. 

Request for Comments: The purpose of this notice is to 
provide the public with the opportunity to comment on the 
proposed regulation and the costs and benefits of the proposal. 

Localities Affected: There is no locality which will bear any 
identified disproportionate material air quality impact due to the 
proposed regulation which would not be experienced by other 
localities. 

Location of Proposal: The proposal, an analysis conducted by 
the department (including a statement of purpose, a statement 
of estimated impact and benefits of the proposed regulation, an 
explanation of need for the proposed regulation, an estimate of 
the impact of the proposed regulation upon small businesses, 
identification of and comparison with federal requirements, and 
a discussion of alternative approaches) and any other 
supporting documents may be examined by the public at the 
Office of Air Program Development, Department of 
Environmental Quality (Eighth Floor), 629 East Main Street, 
Richmond, Virginia, and the department's regional offices 
(listed below) between 8:30 a.m. and 4:30 p.m. of each 
business day until the close of the public comment period. 

Southwest Regional Office 
Department of Environmental Quality 
355 Deadmore Street 
Abingdon, Virginia 
Ph: (540) 676-4800 
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West Central Regional Office 
Department of Environmental Quality 
Executive Office Park, Suite D 
5338 Peters Creek Road 
Roanoke, Virginia 
Ph: (540) 561-7000 

Lynchburg Satellite Office 
Department of Environmental Quality 
7701-03 Timberlake Road 
Lynchburg, Virginia 
Ph: (804) 582-5120 

Valley Regional Office 
Department of Environmental Quality 
116 North Main Street 
Bridgewater, Virginia 22812 
Ph: (540) 828-2595 

Fredericksburg Satellite Office 
Department of Environmental Quality 
300 Central Road, Suite B 
Fredericksburg, Virginia 
Ph: (540) 899-4600 

Piedmont Regional Office 
Department of Environmental Quality 
4949-A Cox Road 
lnnsbrook Corporate Center 
Glen Allen, Virginia 
Ph: (804) 527-5020 

Tidewater Regional Office 
Department of Environmental Quality 
Old Greenbrier Village, Suite A 
2010 Old Greenbrier Road 
Chesapeake, Virginia 
Ph: (804) 424-6707 

Springfield Satellite Office 
Department of Environmental Quality 
Springfield Corporate Center, Suite 310 
6225 Brandon Avenue 
Springfield, Virginia 
Ph: (703) 644-0311 
Statutory Authority: § 10.1-1308 of the Code cf Virginia. 

Contact: Robert A. Mann, Office Director, Air Program 
Development, Department of Environmental Quality, P.O. 
Box 10009, Richmond, VA 23240, telephone (804) 698-4419. 

State Advisory Board on Air Pollution 

t May 8, 1996-9 a.m.-- Open Meeting 
Department of Motor Vehicles, 2300 West Broad Street, 
Richmond, Virginia. 

A regular meeting of the board. 

Contact: Kathy Frahm, Policy Analyst, Department of 
Environmental Quality, 629 E. Main St., Richmond, VA 
23219, telephone (804) 698-4376. 

May 8, 1996-9 a.m.-- Open Meeting 
James Monroe Building, 101 North 14th Street, Conference 
Room D, Richmond, Virginia.r.l!! 

The board will meet three times to discuss air quality 
topics and develop recommendations for the State Air 
Pollution Control Board on (i) what could and should be 
considered by the board in making regulatory changes; 
(ii) guidelines for small businesses in conducting 
environmental audits; and (iii) electronic information 
sharing between DEQ and the public. These 
recommendations will be presented to the board in the 
fall. 

Contact: Kathy Frahm, Policy Analyst, Department of 
Environmental Quality, .629 E. Main St., Richmond, VA 
23219, telephone (804) 698-4376 or FAX (804) 698-4346. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

April 29, 1996-9:30 a.m.-- Open Meeting 
May 13, 1996-9:30 a.m.-- Open Meeting 
May 29, 1996-9:30 a.m.-- Open Meeting 
Department of Alcoholic Beverage Control, 2901 Hermitage 
Road, Richmond, Virginia.r.l!! 

A ineeting to receive and discuss reports from and 
activities of staff members. Other matters have not yet 
been determined. 

Contact: W. Curtis Coleburn, Secretary to the Board, 
Department of Alcoholic Beverage Control, 2901 Hermitage 
Rd., P.O. Box 27491, Richmond, VA 23261, telephone (804) 
367-0712 or FAX (804) 367-1802. 

BOARD FOR ARCHITECTS, PROFESSIONAL 
ENGINEERS, LAND SURVEYORS AND LANDSCAPE 

ARCHITECTS 

Board for Architects 

t May 3, 1996- 9 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.r.l!! 

A meeting to conduct board business. Persons desiring 
to participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the department at least 10 days prior to the meeting so 
that suitable arrangements can be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Mark N. Courtney, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8514 or (804) 
367 -9753fTDD ,;r 

Board for Professional Engineers 

t May 23, 1996-9 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.r.l!! 
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A meeting to conduct board business. Persons desiring 
to participate in the meeting and req~iring special 
accommodations or interpreter services should contact 
the department at least 1 0 days prior to the meeting so 
that suitable arrangements can be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Mark N. Courtney, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8514 or (804) 
367-9753/TDD Iii: 

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE 
PATHOLOGY 

May 16, 1996 -9:30a.m. --Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia.!~!! 

A general board meeting will follow the 9:30 a.m. public 
hearing regarding licensure fee reductions. Public 
comments will be received at the beginning of the 
meeting for 15 minutes. 

Contact: Lisa Russell Hahn, Executive Director, Board of 
Audiology and Speech-Language Pathology, 6606 W. Broad 
St., 4th Floor, Richmond, VA 23230-1717, telephone (804) 
662-9111, FAX (804) 662-9943, or (804) 662-7197/TDD lif 

May 16, 1996-9:30 a.m.-- Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. 

June 1, 1996-- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Audiology and 
Speech-Language Pathology intends to amend 
regulations entitled: 18 VAC 30-20-10 et seq. 
Regulations of the Board of Audiology and Speech­
Language Pathology. The board proposes to lower its 
fees for initial applications for licensure, verifications and 
renewal of licensure. 

Statutory Authority: §§ 54.1-113 and 54.1-2400 of the Code 
of Virginia. 

Contact: Lisa J. Russell Hahn, Executive Director, Board of 
Audiology and Speech-Language Pathology, 6606 W. Broad 
St., 4th Floor, Richmond, VA 23230-1717, telephone (804) 
662-9111, FAX (804) 662-9943, or (804) 662-7197/TDD lif 

BOARD FOR BRANCH PILOTS 

t May 1, 1996 -9:30a.m.-- Open Meeting 
Virginia Port Authority, 600 World Trade Center, Norfolk, 
Virginia.~ 

A meeting to conduct examinations. Persons desiring to 
participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the department at least 10 days pnor to the meeting so 
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that suitable arrangements can be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Mark N. Courtney, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8514 or (804) 
367 -9753/TDD lif 

t May 2, 1996- 9:30a.m. --Open Meeting 
Virginia Port Authority, 600 World Trade Center, Norfolk, 
Virginia.!~!! 

A meeting to conduct board business. Persons desiring 
to participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the department at least 10 days prior to the meeting so 
that suitable arrangements can be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Mark N. Courtney, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8514 or (804) 
367-9753/TDD lif 

CHILD DAY-CARE COUNCIL 

May 2, 1996-9:30 a.m.-- Open Meeting 
Department of Social Services, Theater Row Building, 730 
East Broad Street, Lower Level Conference Room, Room 1, 
Richmond, Virginia.!~!! (Interpreter for the deaf provided upon 
request) 

The council will meet to discuss issues ·and concerns 
that impact child day centers, camps, school age 
programs, and preschool/nursery schools. Public 
comment period will be at noon. Please call ahead of 
time for possible changes in meeting time. 

Contact: Rhonda Harrell, Division of Licensing Programs, 
Department of Social Services, 730 E. Broad St., 7th Floor, 
Richmond, VA 23219, telephone (804) 692-1775. 

STATE BOARD FOR COMMUNITY COLLEGES 

May 15, 1996-2:30 p.m.-- Open Meeting 
Southside Virginia Community College, Christanna Campus, 
109 Campus Drive, Alberta, Virginia. 

State board committee meetings. This is a tentative 
location. 

Contact: Dr. Joy S. Graham, Assistant Chancellor, Public 
Affairs, State Board for Community Colleges, Monroe Bldg., 
101 N. 14th St., 15th Floor, Richmond, VA 23219, telephone 
(804) 225-2126 or (804) 371-8504/TDD !if 

May 16, 1996-8:30 a.m.-- Open Meeting 
Emporia-Holiday Inn Hotel, 1-95 and U. S. 58, Emporia, 
Virginia. 

A regularly scheduled board meeting. This is a tentative 
location. 
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Contact: Dr. Joy S. Graham, Assis.tant Chancellor, Public 
Affairs, State Board for Community Colleges, Monroe Bldg., 
101 N. 14th St., 15th Floor, Richmond, VA 23219, telephone 
(804) 225-2126 or (804) 371-8504fTDD lil' 

DEPARTMENT OF CONSERVATION AND 
RECREATION 

t May 3,1996-11 a.m.-- Open Meeting 
Lake Anna State Park, Route 3, Visitor's Center, 
Spotsylvania, Virginia.r.l9 

A regular business meeting of the board to discuss (i) 
status on the proposed amendment to 4 VAC 3-20-10 et 
seq., Stormwater Management Regulations; (ii) status 
report on the Virginia Park and Recreational Facilities 
Bond Projects; (iii) recreational access road projects; (iv) 
Virginia Outdoor Fund Grant Program; (v) key 1996 
legislation and budget issues; and (vi) development of 
department performance measures. 

Contact: Leon E. App, Conservation and Development 
Program Supervisor, Department of Conservation and 
Recreation, 203 Governor St., Suite 302, Richmond, VA 
23219, telephone (804) 786-4570, FAX (804) 786-6141, or 
(804) 786-2121fTDD lil' 

Falls of the James Scenic River Advisory B.oard 

t May 2, 1996 - Noon -- Open Meeting 
t June 6, 1996 -Noon-- Open Meeting 
City Hall, Planning Commission Conference Room, 5th Floor, 
Richmond, Virginia. 

A meeting to discuss river issues and programs. 

Contact: Richard G. Gibbons, · Environmental Program 
Manager, Department of Conservation and Recreation, 
Division of Planning and Recreation .Resources, 203 
Governor St. .• Richmond, VA 23219, telephone (804) l86-· 
4132, FAX (804) 371-7899, or (804) 786'2121fTDDlil' 

BOARD FOR CONTRACTORS 

Recovery Fund Committee 

t June 11, 1996-9 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.r.l9 

A meeting to consider claims filed against the Virginia 
Contractor Transaction Recovery Fund. This meeting 
will be open to the public; however, a portion of the 
discussion may be conducted in Executive Session. 
Persons desiring to participate in the meeting and 
requiring special accommodations or interpreter services 
should contact Holly Erickson. The department fully 
complies with the Americans with Disabilities Act. 
Please notify the department of your request at least two 
weeks in advance. 

Contact: Holly Erickson, Assistant Administrator, Board for 
Contractors, 3600 W. Broad St., Richmond, VA 23219, 
telephone (804) 367-8561. 

BOARD OF CORRECTIONAL EDUCATION 

May 17, 1996- 1 p.m.-- Open Meeting 
Omni Hotel, 235 West Main Street, Charlottesville, Virginia. 

A monthly meeting to discuss general business. 

Contact: Patty Ennis, Board Clerk, Department of 
Correctional Education, 101 N. 14th St., 7th Floor, Richmond, 
VA 23219, telephone (804) 225-3314. 

BOARD OF CORRECTIONS 

t May 8, 1996 -10 a.m.-- Open Meeting 
Department of Corrections, 6900 Atmore Drive, Board Room, 
Richmond, Virginia.r.l9 

A meeting to discuss matters which may be presented to 
the board. 

Contact: Barbara Fellows, Secretary to the Board, 
Department of Corrections, 6900 Atmore Dr., Richmond, VA 
23225, telephone (804) 674-3235 or FAX (804) 674-3130. 

Administration Committee 

t May 8, 1996-8:30 a.m.-- Open Meeting 
Department of Corrections, 6900 Atmore Drive, Richmond, 
Virginia.r.l9 

A meeting to discuss administrative matters which may 
be presented to the full board. 

Contat>t: Barbara Fellows, Secretary to the Board, 
Department of Corrections, 6900 Atmore Dr., Richmond, VA 
23225, telephone (804) 674-3235 or FAX (804) 674-3130. 

Correctional Services Committee 

t May 4,1996-10 a.m.-- Open Meeting 
Department of Corrections, 6900 Atmore Drive, Board Room, 
Richmond, Virginia.r.l9 

A meeting to discuss correctional services matters which 
may be presented to the full board. 

Contact: Barbara Fellows, Secretary to the Board, 
Department of Corrections, 6900 Atmore Dr, Richmond, VA 
23225, telephone (804) 674-3235 or FAX (804) 674-3130. 

CRIMINAL JUSTICE SERVICES BOARD 

t May 15, 1996-2 p.m.-- Open Meeting 
Williamsburg Hospitality House, 415 Richmond Road, 
Williamsburg, Virginia.~ 

A meeting to consider matters related to the board's 
responsibilities for criminal justice training and 
Improvement of the criminal justice system. Public 

Virginia Register of Regulations 

221.4 



comments will be heard before adjournment of the 
meeting. 

Contact: Sherri Stader, Assistant to the Director, 
Department of Criminal Justice Services, 805 E. Broad St., 
1oth Floor, Richmond, VA 23219, telephone (804) 786-8718 
or FAX (804) 371-8981. 

DEPARTMENT FOR THE DEAF AND HARD-OF­
HEARING 

Advisory Board 

May 1, 1996- 10 a.m.-- Open Meeting 
Department for the Deaf and Hard-of-Hearing, 1100 Bank 
Street, 11th Floor, Richmond, Virginia.~ (Interpreter for the 
deaf provided upon request) 

A regular quarterly meeting of the advisory board. Public 
comment will be received with advance notice. 

Contact: Gloria L. Cathcart, Human Services Program 
Specialist, Department for the Deaf and Hard-of-Hearing, 
1100 Bank St., 11th Floor, Richmond, VA 23219, telephone 
(804) 371-7892 (VITTY), toll-free 1-800-552-7917 (VITTY), 
FAX (804) 371-7882, or (804) 225-2570fTDD ii' 

BOARD OF DENTISTRY 

t May 9, 1996- 9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A meeting to conduct formal hearings. This is a public 
meeting; however, no public comment will be taken. 

Contact: Marcia J. Miller, Executive Director, Board of 
Dentistry, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9906 or (804) 662-
7197fTDD ii' 

t May 10, 1996 - 9 a.m. -- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 4, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A full meeting of the board to receive committee reports, 
and to discuss the budget, advertising, 
legislative/regulatory review, examination and continuing 
education, and regular board business. This is a public 
meeting and public comment will be taken from 9 a.m. 
until 9:20, and throughout the meeting. 

Contact: Marcia J. Miller, Executive Director, Board of 
Dentistry, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9906 or (804) 662-
7197fTDD ii' 
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VIRGINIA EMPLOYMENT COMMISSION 

t May 6, 1996 - 9 a.m. -- Open Meeting 
Virginia Employment Commission, 5060 Valley View 
Boulevard, Roanoke, Virginia. (Interpreter for the deaf 
provided upon request) 

A regular meeting to receive reports from staff and 
discuss matters that may be presented. 

Contact: Nancy L. Munnikhuysen, Director, Employer 
Relations and Customer Service, Virginia Employment 
Commission, 703 E. Main St., Richmond, VA 23219, 
telephone (804) 371-6406 or (804) 371-8050fTDD 'iii' 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

Work Group on Ammonia, Mercury, Lead and 
Copper with Respect to Water Quality Standards 

May 2, 1996 -10 a.m.-- Open Meeting 
Department of Environmental Quality, 629 East Main Street, 
6th Floor Conference Room, Richmond, Virginia.~ 

The department has established a work group on four 
topics with respect to the water quality standards 
program: mercury, ammonia, lead, and copper. The 
work group will, upon completion, advise the Director of 
Environmental Quality. Other meetings of the work 
group have been tentatively scheduled for June 6, July 
11, August 8, and September 12, 1996. Persons 
interested in the meetings should confirm meeting date, 
time and location with Alan J. Anthony. 

Contact: Alan J. Anthony, Chairman, Work Group on 
Ammonia, Mercury, Lead and Copper, 629 E. Main St., P.O. 
Box 10009, Room 205, Richmond, VA 23240-00b9, 
telephone (804) 698-4114, FAX (804) 698-4522, or toll-free 
1-800-592-5482. 

Virginia Groundwater Protection Steering 
Committee 

May 21, 1996 - 9 a.m.-- Open Meeting 
State Corporation Commission, 1300 East Main Street, 
Richmond, Virginia.~ 

A bimonthly meeting of the committee. For additional 
information or an agenda, contact Mary Ann Massie. 

Contact: Mary Ann Massie, Environmental Program Planner, 
Department of Environmental Quality, P.O. Box 10009, 
Richmond, VA 23240-0009, telephone (804) 698-4042 or 
FAX (804) 698-4032. 

Monday. April29, 1996 
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Technical Advisory Committee for Solid Waste 
Management Regulations 

May 31, 1996-10 a.m.-- Open Meeting 
Department of Environmental Quality, 629 East Main Street, 
First Floor Training Room, Richmond, Virginia.r.!ll (Interpreter 
for the deaf provided upon request) 

A meeting to discuss desirable amendments to the 
current Virginia Solid Waste Management Regulations 
(VR 672-20-10) [ 9 VAC 20-80-10 et seq.] 

Contact: Dr. Wladimir Gulevich, Office of Technical 
Assistance, Department of Environmental Quality, P.O. Box 
10009, Richmond, VA 23240-0009, telephone (804) 698-
4218, FAX (804) 698-4327 or (804) 698-4021fTDD if 

STATE EXECUTIVE COUNCIL 

t May 24, 1996-9 a.m.-- Open Meeting 
Department of Social Services, 730 East Broad Street, Lower 
Level, Room 2, Richmond, Virginia. 

The council provides interagency programmatic and 
fiscal policies, oversees the administration of funds 
appropriated under the Comprehensive Service Act, and 
advises the Governor. 

Contact: Alan G. Saunders, Director, State Executive 
Council, 730 E. Broad St., Richmond, VA 23219, telephone 
(804) 786-5382. 

BOARD OF FUNERAL DIRECTORS AND 
EMBALMERS 

April30, 1996- 9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia.r.!ll 

A general board meeting to discuss board business. 
Public comments will be received at the beginning of the 
meeting for 15 minutes. Informal hearings will follow. 

Contact: Lisa Russell Hahn, Executive Director, Board of 
Funeral Directors and Embalmers, 6606 W. Broad St., 4th 
Floor, Richmond, VA 23230-1717, telephone (804) 662-9907, 
FAX (804) 662-9943 or (804) 662-7197fTDD if 

BOARD OF GAME AND INLAND FISHERIES 

Finance and Planning Committee 

t May 13,1996-10 a.m.-- Open Meeting 
Department of Game and Inland Fisheries, 4010 West Broad 
Street, Richmond, Virginia.r.!ll (Interpreter for the deaf 
provided upon request) 

A meeting to review the Department of Game and Inland 
Fisheries 1996-97 budget. If necessary, programmatic 
adjustments may be made. 

Contact: Phil Smith, Policy Analyst, Department of Game 
and Inland Fisheries, 4010 W. Broad St., Richmond, VA 
23230, telephone (804) 367-8341 or FAX (804) 367-2427. 

CHARITABLE GAMING COMMISSION 

t May 2, 1996-10 a.m.-- Open Meeting 
General Assembly Building, 910 Capitol Square, Senate 
Room B, Richmond, Virginia.r.!ll · 

A meeting to discuss ongoing promulgation of 
regulations. 

Contact: Kari Walter, Policy Analyst, Charitable Gaming 
Commission, 200 N. 9th St., Room 1030, Richmond, VA 
23219, telephone (804) 786-0238 or FAX (804) 786-1079. 

GEORGE MASON UNIVERSITY 

Student Affairs Committee 

t May 14,1996-6:30 p.m.-- Open Meeting 
George Mason University, Mason Hall, Room D23, Fairfax, 
Virginia.r.!ll 

A regular meeting. 

Contact: Ann Wingblade, Administrative Assistant, or Rita 
Lewis, Administrative Sta(f Assistant, Office of the President, 
George Mason University, Fairfax, VA 22030-4444, telephone 
(703) 993-8701. 

Board of Visitors 

t May 15, 1996 - 3 p.m. -- Open Meeting 
George Mason University, Mason Hall, Room D23, Fairfax, 
Virginia.~ 

A regular meeting to hear reports of the standing 
committees, and to act on those recommendations 
presented by the standing committees. An agenda will 
be available seven days prior to the board meeting for 
those individuals or orga·nizations who request it 

Contact: Ann Wingblade, Administrative Assistant, or Rita 
Lewis. 1-.dministrative Staff Assistant, Office of the President, 
George Mason University, Fairfax, VA 22030-4444, telephone 
(703) 993-8701. 

STATE HAZARDOUS MATERIALS TRAINING 
ADVISORY COMMITTEE 

t May 14, 1996-10 a.m.-- Open Meeting 
Department of Emergency Services, 308 Turner Road, 
Training.Room, Richmorid, ~irginia.~ 

A meeting to discuss curriculum course development 
and review existing hazardous materials courses. 
Individuals with a disability, as defined in the Americans 
with Disabilities Act, desiring to attend should contact the 
Department of Emergency Services at (804) 674-2489, 
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1 0 days prior to the meeting so appropriate 
accommodations can be provided. 

Contact: George B. Gotschalk, Jr., Department of Criminal 
Justice Services, 308 E. Broad St., Richmond, VA 23219, 
telephone (804) 786-8001. 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

t May 9, 1996-10 a.m.-- Open Meeting 
Virginia Marine Science Museum, 717 General Booth 
Boulevard, Virginia Beach, Virginia.r.ll! (Interpreter for the deaf 
provided upon request) 

A worksession of the board. A reception and informal 
dinner will be held at 6:30 p.m. at the Ramada Plaza 
Resort Oceanfront, Virginia Beach, Virginia. 

Contact: Paul W. Matthias, Interim Staff to Board of Health, 
Department of Health, 1500 E. Main St., Richmond, VA 
23219, telephone (804) 371-2909. 

t May 10, 1996-9 a.m.-- Open Meeting 
Ramada Plaza Resort Oceanfront, Oceanfront at 57th Street, 
Virginia Beach, Virginia.r.ll! (Interpreter for the deaf provided 
upon request) 

A business meeting. 

Contact: Paul W. Matthias, Interim Staff to Board of Health, 
Department of Health, 1500 E. Main St., Richmond, VA 
23219, telephone (804) 371-2909. 

******** 

May 20, 1996 -7 p.m.-- Public Hearing 
Loudoun County Government Center, Market Street, 
Leesburg, Virginia. 
For more information contact: Larry Yates (703) 777-0234 

May 20, 1996 -7 p.m.-- Public Hearing 
Franklin County Board of Supervisors Meeting Room, Main 
Street, Rocky Mount, Virginia. 
For more information contact: Tim Baker (540) 638-2311 

May 21, 1996-7 p.m.-- Public Hearing 
Juvenile Court Building, 701 Princess Anne Street, 
Fredericksburg, Virginia. 
For more information contact: Gary Switzer (540) 899-4797 

May 21, 1996 - 7 p.m. -- Public Hearing 
Eastern Shore Community College, Melfa, Virginia. 
For more information contact: Artie Miles (804) 787-5886 

May 22, 1996 - 7 p.m. -- Public Hearing 
Newport News Health Department Auditorium, 416 J. Clyde 
Morris Boulevard, Newport, News, Virginia. 
For more ·Information contact: Larry Nycum (804) 253-4813 

May 22, 1996 - 7 p.m. -- Public Hearing 
Lord Fairfax Community College Meeting Room, Woodstock, 
Virginia. 
For more information contact: Kelly Vanover (540) 722-3480 

May 23, 1996 - 7 p.m. -- Public Hearing 
Central Library Auditorium, Virginia Beach, Virginia. 
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For more information contact: Frank "Skip" Scanlon (804) 
491-5940 

May 23, 1996 -7 p.m.-- Public Hearing 
Augusta County Government Center, Route 11, Verona, 
Virginia. 
For more information contact: Allen Gutshall (540) 332-7830 

May 28, 1996 -7 p.m.-- Public Hearing 
Board of Supervisors Room, Richmond, Virginia. 
For more information contact: Mike Campbell (804) 672-
4530 

May 29, 1996 -7 p.m.-- Public Hearing 
Farmville Area Bus Station, Farmville, Virginia. 
For more information contact: Wayne Lynhart (804) 392-
3984 

May 29, 1996 -7 p.m.-- Public Hearing 
Blacksburg Municipal Building, 300 South Main Street, 
Blacksburg, Virginia. 
For more information contact: Bruce Hicks (540) 676-5520 

May 30, 1996 -7 p.m.-- Public Hearing 
Washington County Library, Oak Hill and Valley Street, 
Abingdon, Virginia. 
For more information contact: Bruce Hicks (540) 676-5520 

May 31, 1996 -- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with § 9-6.14:7.1 of 
the Code of Virginia that the State Board of Health 
intends to amend regulations entitled: 12 VAG 5-610-10 
et seq. Sewage Handling and Disposal Regulations. 
The purpose of the proposed amendments is to (i) 
increase the separation distance to a water table below a 
drainfield from two to 20 inches to 18 or 24 inches; (ii) 
increase the separation distance to bedrock below a 
drainfield from 12 inches to 18 inches; 0ii) encourage the 
use of new and innovative onsite wastewater 
technologies by granting provisional approval to 
promising new systems; (iv) increase ground water 
protection standards for large onsite systems (mass 
drainfields); (v) reduce the installation depth for 
conventional systems from 18 inches to six to 12 in~hes; 
(vi) add provisions that will make it easier for 
homeowners to know when to pump their septic tank; 
and (vii) make adm'1nistrative changes designed to revise 
cumbersome portions of the regulations and make it 
easier for the public to comply with the regulations (i.e., 
reduced "red tape"). 

Statutory Authority: §§ 32.1-12 and 32.1-164 of the Code of 
Virginia. 

Contact: Donald J. Alexander, Director, Division of Onsite 
Sewage and Water Services, P.O. Box 2448, Suite 117, 
Richmond, VA 23218, telephone (804) 786-1750 or FAX 
(804) 225-4003. 

VIRGINIA HEALTH SERVICES COST REVIEW 
COUNCIL 

t May 21, 1996 -9:30a.m. -- Open Meeting 

Monday, April 29, 1996 
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Department of Social Services, 730 East Broad· Street, 
Richmond, Virginia.r.!J 

A monthly meeting. 

Contact: Richard L. Walker, Director of Administration, 
Virginia Health Services Cost Review Council, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 786-
6371, FAX (804) 371-0284 or (804) 786-6371ffDD 'if 

t May 21, 1996-10:30 a.m.-- Public Hearing 
Department of Social Services, 730 East Broad Street, 
Richmond, Virginia. 

t June 28, 1996 --Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7·.1 of 
the Code of Virginia that .the Virginia Health Services 
Cost Review Council intends to amend reg.ulations 
entitled: 12 VAC 25-20-10 et seq. Rules and 
Regulations of the Virginia Health Services .Cost 
Review Council. The purpose of the proposed 
amendments is to eliminate requirements for nurSing 
homes and hospitals to submit budget filings, for nursing 
homes to submit commercial diversification surveys, and 
for hospitals to submit quarterly filings to the Virginia 
Health Services Cost Review CounciL A method for 
assessing fees, not related to budget filings, is provided. 

Statutory Authority: §§ 9-158 and 9-160 of the Code of 
Virginia. 

Public comments may be submitted until June 28, 1996, to 
Ann Y. McGee, Virginia Health Services Cost Review 
Council. 805 East Broad Street, Richmond, Virginia 23219. 

Contact: Marsha Mucha, Executive Secretary Senior, 
Virginia Health Services Cost, Review Council, 805 E. Broad 
St.. 6th Floor, Richmond, VA 23219, telephone (804) 786-
6371 or FAX (804) 371-0284. · 

BOARD FOR HEARING AID SPECIALISTS 

May 13, 1996-8:30 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Conference Room 2. Richmond, 
Virginia.r.!J 

A meeting to condu_ct. board .business. ·Persons desiring 
to participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the department at least 10 days prior to the meeting so 
that suitable arrangements can 'be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: David E. Dick, Assistant Director, Department of 
Professional and Occupational Regulation. 3600 W. Broad 
St., Richmond, VA 23230. telephone (804) 367-8507 or (804) 
367-9753ffDD 'if 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

May 7, 1996-9 a.m.-- Open Meeting 

t June 4, 1996-9 a.m.-- Open Meeting 
t July 2, 1996 - 9 a.m. --Open Meeting 
Hopewell Communi!Y_ Center, Second and City Point Road, 
Hopewell, Virginia. M! (Interpreter for the deaf provided upon 
request) 

Local Emergency Preparedness Committee Meeting on 
emergency preparedness as required by SARA Title IlL 

Contact: Robert Brown, Emergency Services Coordinator, 
300 N. Main St.. Hopewell, VA 23860. telephone (804) 541-
2298.' 

BOARD OF HOUSING AND COMMUNITY 
DEVELOPMENT 

May 3, 1996 -- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Housing and 
Community Development intends to repeal regulations 
entitled: 13 VAG 5-110-10 et seq. Virginia Enterprise 
Zone Program Regulations and adopt regulations 
entitled: 13 VAG 5-111-10 et seq. Virginia Enterprise 
Zone Program Regulations. The purpose of the 
proposed regulation is to implement and administer new 
incentives .and provisions of the Virginia Enterprise Zone 
Program provided in 1995 legislation. Amendments will 
also implement greater flexibility for businesses in 
qualifying for the use of these incentives. Amendments 
reflect an increase in number of zones statewide and 
greater flexibility for localities to have multiple zones. 

Statutory Authority: § 59.1-278 of the Code of Virginia. 

Contact: M. Shea Hollifield, Associate Director, Department 
of Housing and Community Development. The Jackson 
Center, 501 N. Second St., Richmond, VA 23219, telephone 
(804) 371-7030. 

******** 

May 20, 1996 --Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Housing and 
Community Development intends to amend regulations 
entitled: 13 VAG 5-70-10 et seq. Virginia Uniform 
Statewide Building Code, Volume II, Building 
Maintenance Code/1993. The purpose of the proposed 
amendments is to establish standards for automatic 
sprinkler systems in patient rooms and other areas 
customarily used for patient care in hospitals, regardless 
of when such facHities were constructed. 

Statutory Authority: § 36c99.9:1 of the Code of Virginia. 

COntact: Norrhan R. Crumpton. Associate Director, 
Department-of Housing and Community Development. The 
Jackson Center, 501 N. Second St., Richmond, VA 23219-
1321, telephone (804) 371-7170. 
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State Building Code Technical Review Board 

t May 17, 1996 -10 a.m.-- Open Meeting 
The Jackson Center, 501 North Second Street, 1st Floor 
Conference Room. Richmond, Virginia.~ (Interpreter for the 
deaf provided upon request) 

The board hears administrative appeals concerning 
building and fire codes and other regulations of the 
department. The board also issues interpretations and 
formalizes recommendations to the Board of Housing 
and Community Development concerning future changes 
to the regulations. 

Contact: Vernon W. Hodge, Building Code Supervisor, State 
Building Office. Department of Housing and Community 
Development, 501 N. 2nd St.. Richmond, VA 23219-1321, 
telephone (804) 371-7170 or (804) 371-7089ffDD ir 

VIRGINIA INTERAGENCY COORDINATING 
COUNCIL 

t June 12, 1996- 9:30a.m.-- Open Meeting 
Henrico Area Mental Health and Mental Retardation Services, 
10299 Woodman Road, Glen Allen, Virginia.~ (Interpreter for 
the deaf provided upon request) 

A quarterly meeting to advise and assist the Department 
of Mental Health. Mental Retardation and Substance 
Abuse Services as lead agency for Part H (of IDEA), 
Early Intervention for Infants and Toddlers with 
Disabilities and their families. Discussion focuses on 
issues related to Virginia's implementation of the Part H 
program. 

Contact: Richard B. Corbett, Part H Program Support, 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, P.O. Box 1797, Richmond, VA 
23218, telephone (804) 786-3710 or FAX (804) 371-7959. 

LIBRARY BOARD 

May 6, 1996-9:30 a.m.-- Open Meeting 
Sheraton Inn Richmond Airport, 4700 South Laburnum 
Avenue, Richmond, Virginia.~ 

A meeting to review and comment on the draft 
assessment of the Strategic Management Plan for 
January 1995 through December 1996, and the revision 
for the 1996-98 biennium. 

Contact: Jean H. Taylor, Secretary to the State Librarian, 
The Library of Virginia, 11th Street at Capitol Square, 
Richmond, VA 23219, telephone (804) 786-2332. 

June 17, 1996- Time to be announced-- Open Meeting 
June 18, 1996- Time to be announced-- Open Meeting 
Location to be announced. 

A meeting to discuss administrative matters of the library 
board. 

Contact: Jean H. Taylor. Secretary to the State Librarian, 
The Library of Virginia. 11th Street at Capitol Square, 
Richmond. VA 23219, telephone (804) 786-2332. 
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State Networking Users Advisory Board 

t June 26, 1996-10 a.m.-- Open Meeting 
Jefferson-Madison Regional Library, 201 East Market Street, 
Madison Room, 3rd Floor Conference Room, Charlottesville, 
Virginia.~ 

A meeting to discuss administrative matters. 

Contact: Jean H. Taylor, Secretary to the State Librarian, 
The Library of Virginia, 11th Street at Capitol Square, 
Richmond, VA 23219, telephone (804) 786-2332. 

LITTER CONTROL AND RECYCLING FUND 
ADVISORY BOARD 

t May 9, 1996-10 a.m.-- Open Meeting 
Plantation House, 1108 East Main Street, 2nd Floor 
Conference Center, Richmond, Virginia. 

A meeting to (i) approve noncompetitive grant application 
package for fiscal year 1997; (ii) promote the control, 
prevention, and elimination of litter from the 
Commonwealth and encourage recycling; and (iii) advise 
the Director of the Department of Environmental Quality 
on other litter control and recycling matters. 

Contact: Paddy Katzen, Special Assistant to the Secretary 
of Natural Resources, Department of Environmental Quality, 
629 E. Main St., Richmond, VA 23219, telephone (804) 698-
4488 or FAX (804) 698-4453. 

STATE COUNCIL ON LOCAL DEBT 

May 15, 1996 - 11 a.m. -- Open Meeting 
James Monroe Building, 101 North 14th Street, Treasury 
Board Conference Room, Richmond, Virginia.~ 

A regular meeting subject to cancellation unless there 
are action items requiring the council's consideration. 
Persons interested in attending should call one week 
prior to the meeting to ascertain whether or not the 
meeting is to be held as scheduled. 

Contact: Gary Ometer, Debt Manager, Department of the 
Treasury, P.O. Box 1879, Richmond, VA 23215, telephone 
(804) 225-4928. 

COMMISSION ON LOCAL GOVERNMENT 

May 6, 1996 - 11 a.m.-- Open Meeting 
City of Manassas; site to be determined. 

Oral presentations regarding the City of Manassas -
Prince William County Voluntary Settlement Agreement. 
Persons desiring to participate in the meeting and 
requiring special accommodations or interpreter services 
should contact the commission. 

Contact: Barbara Bingham, Administrative Assistant, 
Commission on Local Government, 702 8th Street Office 
Bldg., Richmond. VA 23219-1924. telephone (804) 786-6508, 
FAX (804) 371-7999 or (804) 786-1860ffDD ir 

Monday, April 29, 1996 
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May 6, 1996 -7 p.m.-· Public Hearing 
City Hall, 9027 Center Street, Council Chambers, Manassas, 
Virginia. 

A public hearing regarding the City of Manassas - Prince 
William County Voluntary Settlement Agreement. 
Persons desiring to participate in the meeting and 
requiring special accommodations or interpreter services 
should contact the commission. 

Contact: Barbara Bingham, Administrative Assistant,. 
Commission on Local Government, 702 8th Street Office 
Bldg., Richmond, VA 23219-1924, telephone (804) 786-6508, 
FAX (804) 371-7999 or (804) 786-1860fTDD if 

May 7, 1996-9 a.m.-- Open Meeting 
City of Manassas; site to be determined. 

A regular meeting of the commission to Consider such 
matters as may be presented. Perso'ns desiring to 
participate in the meeting and requiring special 
accommodations or interpreter services sti0uld contact 
the commission. 

Coritact: Barbara Bingham, Administrative Assistant, 
Commission on Local Government, 702 8th Street Office 
Bldg., Richmond, VA 23219·1924, telephone (804) 786-6508, 
FAX (804) 371-7999 or (804) 786-1860fTDD if 

June 3, 1996 - 10:30 a.m. -- Open Meeting 
Town of Bowling Green/Caroline County area; site to be 
determined. 

Oral presentations regarding the Town of Bowling Green 
- Caroline County Voluntary Settlement Agreement. 
Persons desiring to participate in the meeting and 
requiring special accommodations or interpreter services 
should contact the commission. 

Contact: Barbara Bingham, Administrative Assistant, 
Commission on Local Government, 702 8th Street Office 
Bldg., Richmond, VA 23219-1924, telephone (804) 786-6508, 
FAX (804) 371-7999 or (804) 786-1860fTDD if 

June 3, 1996 -7 p.m.-- Public Hearing 
Town of Bowling Green/Caroline County area; site to be 
determined. 

A public hearing regarding the Town of Bowling Green­
Caroline County Voluntary Settlement Agreement. 
Persons desiring to participate in the meeting and 
requiring special accommodations or interpreter services 
should contact the commission. 

Contact: Barbara Bingham, Administrative Assistant, 
Commission on Local Government, 702 8th Street Office 
Bldg., Richmond. VA 23219-1924, telephone (804) 786-6508, 
FAX (804) 371-7999 or (804) 786-1860fTDD if 

STATE MANAGEMENT TEAM OF l'HE 
COMPREHENSIVE SERVICES ACT FOR AT RISK 

YOUTH AND THEIR FAMILIES 

t May 2, 1996 - 9 a.m. -- Open Meeting 
St. Joseph's Villa, 8000 Brook Road, Richmond. Virginia.~ 
(Interpreter for the deaf provided upon request) 

A meeting to establish policy and procedure. Please 
contact Pamela Fitzgerald Cooper to be placed on the 
agenda and for the time of public comment. 

Contact: Pamela Fitzgerald Cooper, Secretary, Department 
of Mental Health, Mental Retardation and Substance Abuse 
Services, P.O. Box 1797, 109 Governor St., Richmond, VA 
23219, telephone (804) 371-2177 or FAX (804) 371-0091. 

DEPARTMENT OF MEDICAL ASSISTANCE 
SERVICES 

May 4, 1996 -- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Department of Medical 
Assistance Services intends to amend regulations 
entitled: 12 VAC 30-50-100, Inpatient Hospital 
Services; 12 VAC 30-50-140, Physician's Services; 
and 12 VAC 30-70-50, Hospital Reimbursement 
System. The purpose of this proposal is to make 
permanent policies to reduce the lengths of inpatient and 

· ·obstetric stays· when medically appropriate in compliance 
with amendments to the budget. By reducing the 
average Medicaid length of stay in inpatient hospitals to 
levels similar to that of patients of private insurance, 
DMAS estimated that the Commonwealth could generate 
significant GOst savings in Medicaid expenditures. These 
changes enhance the economical performance of 
Virginia's Medicaid Program by preventing 
reimbursement for services that are not medically 
necessary. DMAS completed an analysis of inpatient 
hospital claims which showed that the length of stay for 
inpatient services among Medicaid patients in Virginia, 
by admission diagnosis and procedure performed, is 
higher than the lengths of stay among patients covered 
by private insurance. Based on this analysis, the 
Governor included in his 1995 amendments to the 1994-
96 Appropriations Act two amendments reducing the 
Medicaid budget by decreasing the average length of 
stay for inpatient hospital services from six days to five 
days and by decreasing the length of stay for obstetric 
services to one day. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public comments may be submitted until May 4, 1996, to 
Margot Fritts, Department of Medical Assistance Services, 
600 East Broad Street, Suite 1300, Richmond, Virginia 
23219. 

Contact: Victoria Simmons or Roberta Jonas, Regulatory 
Coordinators, Department of Medical Assistance Services, 
600 East Broad St., Suite 1300, Richmond. VA 23219, 
telephone (804) 371-8850. 

******** 

May 17, 1996-- Public comments may be submitted until this 
date. 
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Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Department of Medical 
Assistance Services intends to adopt regulations 
entitled: 12 VAC 30-120-450 through 12 VAC 30-120-
480. Part VII: Assisted Living Services lor 
Individuals Receiving Auxiliary Grants Residing in 
Adult Care Residences. The proposed regulation will 
allow the Department of Medica! Assistance Services 
(DMAS) to establish coverage criteria for two types of 
assisted living to recipients of auxiliary grants res'1ding in 
licensed adult care residences: (i) regular assisted living 
for those individuals who do not meet the criteria for 
waiver services but who require at least a moderate level 
of assistance with activities of daily living, and (ii) 
intensive assisted living tor those individuals who meet 
the criteria for waiver services. This regulation was 
originally begun in 1994. It was delayed because the 
Department of Social Services (DSS) had to promulgate 
regulations prior to DMAS developing its program. 
These DMAS regulations have been revised to conform 
to the DSS regulations now in place. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Public comments may be submitted until May 17, 1996, to 
Cindi Bowling, LTC Policy Division, Department of Medical 
Assistance Services, 600 East Broad Street, Suite 1300, 
Richmond, Virginia 23219. 

Contact: Victoria P. Simmons or Roberta J. Jonas, 
Regulatory Coordinators, Department of Medical Assistance 
Services, 600 E. Broad St., Suite 1300, Richmond, VA 
23219, telephone (804) 371-8850. 

Virginia Medicaid Drug Utilization Review Board 

t May 23, 1996-2 p.m.-- Open Meeting 
Department of Medical Assistance Services, 600 East Broad 
Street, Richmond, Virginia.~ 

A quarterly meeting to conduct routine business. 

Contact: Marianne R. Rollings, OUR Program Coordinator, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 13QO, Richmond, VA 23219, telephone (804) 786-
8057 or (804) 786-0414. 

Virginia Medicaid Prior Authorization and VHOP 
Advisory Committee 

t May 23, 1996 -10 a.m.-- Open Meeting 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Board Room, Richmond, Virginia.~ 

A quarterly meeting to conduct routine business. 

Contact: David B. Shepherd, Pharmacy Supervisor, 
Department of Medical Assistance Services, 600 E. Broad 
St., Suite 1300, Richmond, VA 23219, telephone (804) 225-
2773 or (804) 786-0414. 

Volume 12, Issue 16 

Calendar of Events 

BOARD OF MEDICINE 

t May 24, 1996 -1 p.m.-- Public Hearing 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. 

t June 28, 1996 - Public comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Medicine intends 
to amend regulations entitled: 18 VAC 85-20-10 e! seq. 
Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, and Chiropractic. The 
proposed amendment to 18 VAG 85-20-90 B permits the 
use of Schedule Ill and IV drugs in the treatment of 
obesity under specified conditions and a treatment plan. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-7423, FAX (804) 662-
9943, or (804) 662-7197fTDD 'iii' 

Informal Conference Committee 

t May 2, 1996-10 a.m.-- Open Meeting 
Roanoke Airport Marriott, 2801 Hershberger Road, Roanoke, 
Virginia. 

May 16, 1996-9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia. 

May 17, 1996 -9:30a.m.-- Open Meeting 
Fort Magruder Inn and Conference Center, Route 60, 
Williamsburg, Virginia. 

May 21, 1996-9:30 a.m.-- Open Meeting 
Department of Transportation, 86 Deacon Road, Falmouth, 
Virginia. 

The Informal Conference Committee, composed of three 
members of the board, will inquire into allegations that 
certain practitioners may have violated laws and 
regulations governing the practice of medicine and other 
healing arts in Virginia. The committee will meet in open 
and closed sessions pursuant to§ 2.1-344 A 7 and A 15 
of the Code of Virginia. Public comment will not be 
received. 

Contact Karen W. Perrine, Deputy Executive Director, 
Department of Health Professions, 6606 W. Broad St., 4th 
Floor, Richmond, VA 23230-1717, telephone (804) 662-7693, 
FAX (804) 662-9943 or (804) 662-7197fTDD 'iii' 

Advisory Board on Occupational Therapy 

May 2, 1996- 9 a.m.-- CANCELLED 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 4, Richmond, Virginia.~ (Interpreter 
for the deaf provided upon request) 
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The meeting to review public comments and make 
recommendations to the board regarding the regulatory 
review of VR 465-08-1 (18 VAG 85-80-10 et seq.), 
Regulations for Certification of Occupational Therapists, 
and such other issues which may be presented, has 
been cancelled. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-9908, FAX (804) 662-
9943 or (804) 662-7197fTDD !if 

Advisory Board on Physical Therapy 

May 3, 1996- 9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 4, Richmond, Virginia_[g! (Interpreter 
for the deaf provided upon request) 

A meeting to review public comments and make 
recommendations to the board regarding the regulatory 
review of VR 465-03-1 (18 VAG 85-30-10 et seq.), 
Regulations Governing the Practice of Physical Therapy, 
and such other issues which may be presented, The 
board will entertain public comment during the first 15 
minutes on agenda items. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-9908, FAX (804) 662-
9943 or (804) 662-7197fTDD !if 

Advisory Board on Physicians' Assistants 

May 3, 1996 - 1 p.m. --CANCELLED 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 4, Richmond, Virginia_[g! (Interpreter 
for the deaf provided upon request) 

The meeting to review public comments and make 
recommendations to the board regarding the regulatory 
review of VR 465-05-1 (18 VAG 85-50-10 et seq.) 
Regulations Governing the Practice of Physicians' 
Assistants, and such other issues which may be 
presented, has been cancelled. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-9908, FAX (804) 662-
9943 or (804) 662-7197fTDD !if 

Advisory Board on Respiratory Therapy 

May 2, 1996- 1 p.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Board Room 4, Richmond, Virginia_[g! (Interpreter 
for the deaf provided upon request) 

A meeting to review public comments and make 
recommendations to the board regarding the regulatory 
review of VR 465-04-1 (18 VAG 85-40-10 et seq.), 
Regulations Governing the Practice of Respiratory 
Therapy Practitioners, and such other issues which may 
be presented. The board will entertain public comment 
during the first 15 minutes on agenda items. 

Contact: Warren W. Koontz, M.D., Executive Director, 
Board of Medicine, 6606 W. Broad St., 4th Floor, Richmond, 
VA 23230-1717, telephone (804) 662-9908, FAX (804) 662-
9943 or (804) 662-7197fTDD !if 

STATE MENTAL HEALTH, MENTAL RETARDATION 
AND SUBSTANCE ABUSE SERVICES BOARD 

t May 19, 1996 - 4 p.m. --Open Meeting 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, 109 Governor Street, Conference 
Room, 13th Floor, Richmond, Virginia.[g! (Interpreter for the 
deaf provided upon request) 

A meeting to discuss Public Participation Guidelines for 
Developing and Promulgating Regulations; Rules and 
Regulations to Assure the Rights of Clients in 
Community Programs; Rules and Regulations to Assure 
the Rights of Residents of Hospitals and Other Facilities 
Operated by the Department of Mental Health, Mental 
Retardation and Substance Abuse Services; and Rules 
and Regulations to Assure the Rights of Patients of 
Psychiatric Hospitals and Other Psychiatric Facilities 
Licensed by the Department of Mental Health, Mental 
Retardation and Substance Abuse Services. 

Contact: Marion Greenfield, Policy Analyst, Department of 
Mental Health, Mental Retardation and Substance Abuse 
Services, P.O. Box 1797, Richmond, VA 23236, telephone 
(804) 786·6431 or FAX (804) 371-0091. 

t May 20, 1996- 9 a.m.-- Open Meeting 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, 109 Governor Street, Conference 
Room, 13th Floor, Richmond, Virginia.t\l! (Interpreter for the 
deaf provided upon request) 

A meeting to discuss Rules and Regulations for the 
Licensure of Facilities and Programs Serving Mentally Ill, 
Mentally Retarded, and Substance Abusing Persons; 
Regulations for the Certification of Case Management 
Services; Regulations Establishing Procedures for 
Voluntarily Admitting Persons who are Mentally Retarded 
to State Mental Retardation Facilities; and Regulations 
for Respite and Emergency Care Admissions to Mental 
Retardation Facilities. 
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Contact: Marion Greenfield, Policy Analyst, Department of 
Mental Health, Mental Retardation and Substance Abuse 
Services, P.O. Box 1797, Richmond, VA 23236, telephone 
(804) 786-6431 or FAX (804) 371-0091. 

DEPARTMENT OF MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE 

SERVICES 

State Human Rights Committee 

t June 7, 1996-9 a.m.-- Open Meeting 
Eastern State Hospital, Williamsburg, Virginia. 

A regular meeting of the committee to discuss business 
and conduct hearings relating to human rights issues. 
Agenda items are listed for the meeting. 

Contact: Theresa P. Evans, State Human Rights Director, 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, 109 Governor St., Richmond, VA 
23219, telephone (804) 786-3988, FAX (804) 371-8977, toll­
free 1-800-451-5544 or (804) 371-8977fTDD li' 

VIRGINIA MILITARY INSTITUTE 

Board of Visitors 

May 13, 1996 - 8:30 a.m.-- Open Meeting 
Smith Hall Board Room, Virginia Military Institute, Lexington, 
Virginia. f,]JI 

A regular meeting of the Board of Visitors to receive 
committee reports; discuss budget approval; approve 
awards, distinctions and diplomas; discuss personnel 
changes, and elect president pro tern. Public comment 
will not be received at this meeting. 

Contact: Colonel Edwin L. Dooley, Jr., Secretary to the 
Board, Superintendent's Office, Virginia Military Institute, 
Lexington, VA 24450, telephone (540) 464-7206. 

DEPARTMENT OF MINES, MINERALS AND ENERGY 

Virginia Reclamation Fund Advisory Board 

May 15, 1996 - 10 a.m. --Open Meeting 
Department of Mines, Minerals and Energy, Buchanan-Smith 
Building, Route 23, Big Stone Gap, Virginia.f,]Ji (Interpreter for 
the deaf provided upon request) 

A meeting to review and discuss the current status and 
administration of the reclamation fund. 

Contact: Danny R. Brown, Division Director, Division of 
Mined Land Reclamation, P.O. Drawer 900. Big Stone Gap, 
VA 24219, telephone (540) 523-8152, FAX (540) 523-8163 or 
toll-free 1-800-828-1120 (VA Relay Center). 
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VIRGINIA MUSEUM OF FINE ARTS 

t May 7, 1996 - 8 a.m. -- Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, Director's 
Office, Richmond, Virginia.f,]Ji 

A review of ongoing and upcoming museum activities. 
Public comment will not be received at the meeting. 

Contact: Emily C. Robertson, Secretary of the Museum, 
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond, 
VA 23221, telephone (804) 367-0553. 

Collections Committee 

t May 9, 1996-11 a.m.-- Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, 
Auditorium, Richmond, Virginia.f,]Ji 

A meeting to consider art acquisitions; gifts, purchases, 
and loans. This is the final meeting of the season. 
Public comment will not be received at the meeting. 

Contact: Emily C. Robertson, Secretary of the Museum, 
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond, 
VA 23221, telephone (804) 367-0553. 

Finance Committee 

t May 16,1996-11 a.m.-- Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, 
Conference Room, Richmond, Virginia.f,]Ji 

A meeting to conduct budget review, and a report from 
the Advisory Committee regarding Enterprise 
Operations. Public comment will not be received. 

Contact: Emily C. Robertson, Secretary of the Museum, 
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond, 
VA 23221, telephone (804) 367-0553. 

Board of Trustees 

t May 16, 1996 - Noon -- Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, 
Auditorium, Richmond, Virginia.~ 

The annual meeting of the Board of Trustees to receive 
annual reports from the staff and trustee committees, 
conduct budgetary review, and approve art acquisitions. 
Public comment will not be received at the meeting. 

Contact: Emily C. Robertson, Secretary of the Museum, 
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond, 
VA 23221, telephone (804) 367-0553. 

t June 4, 1996 - 8 a.m. --Open Meeting 
t July 1, 1996-8 a.m.-- Open Meeting 
Virginia Museum of Fine Arts, 2800 Grove Avenue, Director's 
Office, Richmond, Virginia.f,]Ji 

A meeting of the officers of the board to review with the 
director current and upcoming museum activities. Public 
comment will not be received at the meeting. 

Monday, April 29, 1996 
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Contact: Emily C. Robertson, Secretary of the Museum, 
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond, 
VA 23221, telephone (804) 367-0553. 

BOARD OF NURSING 

t May 7, 1996 - 9 a.m. -- Open Meeting 
Scott County Administrative Offices, 112 Water Street, Board 
Room, Gate City, Virginia.~ (Interpreter for the deaf provided 
upon request) 

A meeting to conduct formal hearings with certificate 
holders. Public comment will not be received. 

Contact: Nancy K. Durrett, R.N., Executive Director, Board 
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943, 
or (804) 662-7197fTDD 'if 

******** 

May 17, 1996-- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Nursing intends to 
adopt regulations entitled: 18 VAC 90-20-10 el seq. 
Regulations Governing the Practice of Nursing. The 
purpose of the proposed amendment is to replace an 
emergency regulation, which established a biennial 
renewal fee of $20 for certified nurse aides. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Nancy K. Durrett, R.N., Executive Director, Board 
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9909. 

Special Conference Commiltee 

April 29, 1996 - 9 a.m. --Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia.~ (Interpreter for the deaf 
provided upon request) 

A Special Conference Committee, comprised of two 
members of the Virginia Board of Nursing, will conduct 
informal conferences with licensees and certificate 
holders to determine what, if any, action should be 
recommended to the Board of Nursing. Public comment 
will not be received. 

Contact: Nancy K. Durrett, R.N., Executive Director, Board 
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943 
or (804) 662-7197/TDD 'if 

BOARD OF NURSING HOME ADMINISTRATORS 

May 29, 1996-9:30 a.m.-- Open Meeting 
Department of Health Professrons. 6606 West Broad Street. 
5th Floor, Richmond. Virginia.~ 

A general board meeting to discuss board business. 
Public comments will be received at the beginning of the 
meeting for 15 minutes. 

Contact: Lisa Russell Hahn, Executive Director, Board of 
Nursing Home Administrators, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230-1717, telephone (804) 662-9111, FAX 
(804) 662-9943, or (804) 662-7197fTDD 'if 

BOARDS OF NURSING AND MEDICINE 

Joint Committee 

t June 5, 1996 - 9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Richmond, Virginia.~ (Interpreter for the deaf 
provided upon request) 

The Board of Nursing will conduct a meeting to adopt 
final regulations beginning at 9 a.m. The Committee of 
the Joint Boards of Medicine and Nursing will conduct a 
regular meeting at 9:30a.m. The Committee of the Joint 
Boards of Medicine and Nursing. the Board of Nursing, 
and the Board of Medicine will hold informal conferences 
at 10:30 a.m. Public comment will not be received. 

Contact: Nancy K. Durrett, R.N., Executive Director, Board 
of Nursing, 6606 W. Broad SL, 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943, 
or (804) 662-7197fTDD 'if 

BOARD OF OPTOMETRY 

May 2, 1996 - 8 a.m. -- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 3, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A general board meeting and regulatory review regarding 
the transfer of TPA certification from the Board of 
Medicine to the Board of Optometry and other related 
issues will be conducted. Public comments will be 
received at the beginning of the meeting. 

Contact: Carol Stamey, Administrative Assistant, Southern 
States Bldg., 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 662-
7197fTDD 'if 

May 2, 1996 - 2:30 p.m. -- Open Meeting 
May 13, 1996 -8:30a.m. --Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 3, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A Special Conference Committee, comprised of two 
members of the Board of Optometry, will conduct 
informal conferences with licensees to determine what, if 
any, actions should be recommended to the board. 
Public comments will be received at the beginning of the 
meeting. 
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Contact: Carol Stamey, Administrative Assistant, Southern 
States Bldg., 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 662-
7197fTDD 'lir 

May 13, 1996 -1:30 p.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 3, Richmond, Virginia.lllll 
(Interpreter for the deaf provided upon request) 

A formal hearing. Public comments will be received at 
the beginning of the meeting. 

Contact: Carol Stamey, Administrative Assistant, Southern 
States Bldg., 6606 W. Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9910 or (804) 662-
7197fTDD 'lir 

BOARD OF PHARMACY 

May 17, 1996- Public comments may be submitted until this 
date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Board of Pharmacy intends 
to amend regulations entitled: 18 VAG 110-20-10 et 
seq. Regulations of the Board of Pharmacy. The 
purpose of the proposed amendments is to permit more 
flexibility in the use of technology for the transmittal and 
delivery of prescription drugs, to relax its requirements 
for continuing education, and to conform with state and 
federal law. The board also proposes requirements for 
the compounding of sterile products consistent with 
recognized industry standards. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Contact: Scotti W. Milley, Executive Director, Board of 
Pharmacy, 6606 W Broad St., 4th Floor, Richmond, VA 
23230-1717, telephone (804) 662-9911. 

BOARD OF PROFESSIONAL COUNSELORS AND 
MARRIAGE AND FAMILY THERAPISTS 

May 10, 1996 - 8 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 1, Richmond, Virginia.lllll 

Beginning at 8 a.m., there will be an Executive 
Committee meeting to review credentials. Public 
comments will not be heard. At 8:30 a.m. an informal 
conference will be held pursuant to§ 9-6.14:11 of the 
Code of Virginia. Public comments will not be heard. At 
10 a.m. there will be a regular meeting of the board to 
conduct general board business: consider committee 
reports, correspondence and any other matters under 
the jurisdiction of the board; and to conduct regulatory 
review. There will be a 30-minute general public 
comment period beginning at 10:15 a.m. 

Contact: Evelyn B. Brown, Executive Director, or Joyce D. 
Williams, Administrative Assistant, Board of Professional 
Counselors and Marriage and Family Therapists, 6606 W. 
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Broad St., 4th Floor, Richmond, VA 23230, telephone (804) 
662-9912. 

t May 22, 1996 - 1 p.m. -- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
4th Floor, Richmond, Virginia.l!!l! · 

A formal administrative hearing will be held pursuant to § 
9-6.14:12 of the Code of Virginia. Public comment will 
not be heard. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors and Marriage and Family 
Therapists, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230, telephone (804) 662-9967. 

t May 23, 1996-9 a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
4th Floor, Richmond, Virginia.lllll 

An informal conference will be held pursuant to § 9-
6.14:11 of the Code of Virginia. Public comment will not 
be heard. 

Contact: Evelyn B. Brown, Executive Director, Board of 
Professional Counselors. and Marriage and Family 
Therapists, 6606 W. Broad St., 4th Floor, Richmond, VA 
23230, telephone (804) 662-9967. 

BOARD FOR PROFESSIONAL AND 
OCCUPATIONAL REGULATION 

t June 17,1996-10 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.lllll 

A general busin~ss meeting. Persons desiring to 
participate in . the meeting and requiring special 
accommodations or interpreter services should contact 
the board at least 10 days prior to the meeting. The 
department fully complies with the Americans with 
Disabilities Act. 

Con'tact: Debra S. Vought, Agency Analyst, Department of 
Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230-4917, telephone (804) 367-8519, or 
(804) 367-9753fTDD 'lir 

REAL ESTATE APPRAISER BOARD 

May 21,1996 -10.a.m. --Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.lllll 

A general' business meeting. Persons desiring to 
participate in the meeting and requiring special 
accommodations or interpfeter services should contact 
the department at least 2 weeks prior to the meeting so 
that suitable arrangements ·can be made. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Karen W. O'Neal, Assistant Director, Department 
of Professional and Occupational Regulation, 3(300 W. Broad 

Monday, April29, 1996 
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St., Richmond, VA 23230, telephone (804) 367-0500, FAX 
(804) 367-2475 or (804) 367-9753TTDD if 

REAL EST AT!: SOARD 

May 3, 1996 • 9 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.~ 

A genera! business meeting. Persons desiring to 
participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the board at least 10 days prior to the meeting. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: Karen W. O'Neal, Assistant Director, Department 
of Professional and Occupational Regulation, 3600 W. Broad 
St., Richmond, VA 23230, telephone (804) 367-8552, FAX 
(804) 367-2475, or (804) 367-9753fTDD if 

Continuing Education Committee 

May 3, 1996 • 8 a.m.-- Open Meeting 
Department of Professional and Occupational Regulation, 
3600 West Broad Street, Richmond, Virginia.~ 

A general business meeting. Persons desiring to 
participate in the meeting and requiring special 
accommodations or interpreter services should contact 
the board at least 2 weeks prior to the meeting. The 
department fully complies with the Americans with 
Disabilities Act. 

Contact: William H. Ferguson, II, Education Administrator, 
Department of Professional and Occupational Regulation, 
3600 W. Broad St., Richmond, VA 23230, telephone (804) 
367-8552, FAX (804) 367-2475, or (804) 367-9753fTDD if 

VIRGINIA RECYCLING MARKETS DEVELOPMENT 
COUNCIL 

t May 7, 1996 • 9 a.m.·- Open Meeting 
State Capitol, Capitol Square, House Room 1, Richmond, 
Virginia. 

A meeting to continue work on developing and 
monitoring a plan to strengthen Virginia's recycling 
infrastructure and markets; setting forth strategies 
primarily designed to improve the supply, quantity, and 
quality of recyclables; and providing strategies for 
increasing the demand for recycled products and 
expanding the capacity of collectors, processors, and 
manufacturers to handle and use specified recyclable 
materials. The annual report will be considered for 
approval. The meeting will be dependent on a quorum of 
10. Subcommittee meetings may be held prior to or after 
the general council meeting. Call Paddy Katzen for 
details at (804) 698-4488 or e-mail. 
pmkatzen@deq .state. va. us. 

Contact: Paddy Katzen, Assistant to the Secretary of 
Natural Resources, Department of Environmental Quality, 
629 E. Main St., Richmond, VA 23219, telephone (804) 698-
4488 or FAX (804) 698-4453. 

VIRGINIA RESOURCES AUTHORITY 

May 14, 1996 ·9:30a.m.-- Open Meeting 
The Mutual Building, 909 East Main Street, Suite 607, Board 
Room, Richmond, Virginia. 

The board will meet to approve minutes of the meeting of 
the prior month; to review the authority's operations for 
the prior months; and to consider other matters and take 
other actions as it may deem appropriate. The planned 
agenda of the meeting will be available at the offices of 
the authority one week prior to the date of the meeting. 
Public comments will be received at the beginning of the 
meeting. 

Contact: Shockley D. Gardner, Jr., Virginia Resources 
Authority, 909 E. Main St., Suite 607, Mutual Building, 
Richmond, VA 23219, telephone (804) 644-3100 or FAX 
(804) 644-3109. 

VIRGINIA SMALL BUSINESS FINANCING 
AUTHORITY 

Loan Committee 

NOTE: CHANGE IN MEETING DATE 
t May 21, 1996-10 a.m.-- Open Meeting 
Department of Economic Development, 901 East Byrd Street, 
19th Floor, Main Board Room, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A meeting to review applications for loans submitted to 
the authority for approval. 

Contact: Cathleen Surface, Executive Director, Virginia 
Small Business Financing Authority, 901 E. Byrd St., Suite 
1800, Richmond, VA 23219, telephone (804) 371-8256, FAX 
(804) 225-3384, or (804) 371 0327fTDD if 

STATE BOARD OF SOCIAL SERVICES 

June 14, 1996 -- Written comments may be submitted 
through this date. 

Notice is hereby given in accordance with§§ 9-6.14:7.1 
and 9-6.14:9.1 of the Code of Virginia that the State 
Board of Social Services has adopted as final the 
regulation entitled: 22 VAC 40-35-5 et seq. [VR 615-01-
57]. Virginia Independence Program. No substantial 
changes were made to the proposed regulation other 
than the addition of 22 VAC 40-35-20 A 6, which 
provides for the repeal of 22 VAG 40-35-20 A 5 upon 
receipt of appropriate federal authorization. The intent of 
22 VAC 40-35-20 A 6 is to clarify the circumstances 
under which an Aid to Families with Dependent Children 
(AFDC) recipient is deemed to have cooperated in the 
establishment of paternity. Because the board believes 
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that this change may be considered substantial, it will 
accept additional public comment. Accordingly, 
additional written comment concerning 22 VAC 40-35-20 
A 6 may be submitted until June 14, 1995, to Carolyn 
Ellis. 

Contact: Carolyn Ellis, Department of Social Services, 
Division of Benefit Programs, 730 E. Broad St., Richmond, 
VA 23219, telephone (804) 692-1738. 

COMMONWEALTH TRANSPORTATION BOARD 

t May 8, 1996 - 2 p.m. --Open Meeting 
Department of Transportation, 1401 East Broad Street, 
Richmond, Virginia.~ (Interpreter for the deaf provided upon 
request) 

A work session of the board and the Department of 
Transportation staff. 

Contact: Robert E. Martinez, Secretary of Transportation, 
1401 E. Broad St., Richmond, VA 23219, telephone (804) 
786-8032. 

t May 9, 1996-10 a.m.-- Open Meeting 
Department of Transportation, 1401 East Broad Street, 
Richmond, Virginia.~ (Interpreter for the deaf provided upon 
request) 

A monthly meeting of the board to vote on proposals 
presented regarding bids, permits, additions and 
deletions to the highway system, and any other matters 
requiring board approval. Public comment will be 
received at the outset of the meeting on items on the 
meeting agenda for which the opportunity for public 
comment has not been afforded the public in another 
forum. Remarks will be limited to five minutes. Large 
groups are asked to select one individual to speak for 
the group. The board reserves the right to amend these 
conditions. Separate committee meetings may be held 
on call of the chairman. Contact Department of 
Transportation Public Affairs at (804) 786-2715 for 
schedule. 

Contact: Ro~ert E. Martinez, Secretary of Transportation, 
1401 E. Broad St., Richmond, VA 23219, telephone (804) 
786-8032. 

TRANSPORTATION SAFETY BOARD 

May 8, 1996- 1:30 p.m. --Open Meeting 
Hyatt Richmond-Brookfield, 6624 West Broad Street, 
Richmond, Virginia.~ (Interpreter for the deaf provided upon 
request) 

A quarterly meeting of the board to review traffic safety 
issues in the Commonwealth. 

Contact: Angelisa C. Jennings, Management Analyst, 
Department of Motor Vehicles. 2300 W. Broad St .. 
Richmond, VA 23269. telephone (804) 367-2026 or FAX 
(804) 367-6031. 
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TREASURY BOARD 

May 15, 1996-9 a.m.-- Open Meeting 
James Monroe Building, 101 North 14th Street, Treasury 
Board Room, 3rd Floor, Richmond, Virginia.~ 

A regular meeting. 

Contact: Gloria Hatchel, Administrative Assistant, 
Department of the Treasury, James Monroe Bldg., 101 N. 
14th St., Richmond, VA 23219, telephone (804) 371-6011. 

BOARD OF VETERINARY MEDICINE 

t May 14, 1996- 8:30a.m.-- Open Meeting 
Department of Health Professions, 6606 West Broad Street, 
5th Floor, Conference Room 2, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A board meeting to conduct general board business and 
a formal hearing. 

Contact: Terri H. Behr, Administrative Assistant, Department 
of Health Professions, 6606 W. Broad St., 4th Floor, 
Richmond, VA 23230, telephone (804) 662-9915 or (804) 
662-7197 ffDD !if 

VIRGINIA RACING COMMISSION 

May 15, 1996-9:30 a.m.-- Public Hearing 
Tyler Building, 1300 East Main Street, Richmond, Virginia. 

June 14, 1996 -- Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with§ 9-6.14:7.1 of 
the Code of Virginia that the Virginia Racing Commission 
intends to adopt regulations entitled: 11 VAC 10-180-10 
et seq. Medication. The purpose of the proposed 
regulation is to establish procedures regarding the 
medication of racehorses. The Virginia Racing 
Commission authorizes the use of one medication in 
racehorses on race day and establishes quantitative 
levels on two other medications. 

Statutory Authority: § 59.1-369 of the Code of Virginia. 

Contact: William H. Anderson, Policy Analyst, Virginia 
Racing Commission, P.O. Box 1123, Richmond, VA 23208, 
telephone (804) 371-7363 or FAX (804) 371-6127. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Vocational Rehabilitation Advisory Council 

June 8, 1996 -10 a.m.-- Open Meeting 
Department for the Visually Handicapped, Administrative 
Headquarters, 397 Azalea Avenue, Richmond, Virginia.~ 
(Interpreter for the deaf provided upon request) 

A quarterly meeting to advise the Department for the 
Visually Handicapped on matters related to vocational 
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rehabilitation services for the blind and visually impaired 
citizens of the Commonwealth. 

Contact: James G. Taylor, Vocational Rehabilitation 
Program Director, Department for the Visually Handicapped, 
397 Azalea Ave., Richmond, VA 23227, telephone (804) 371-
3140!TDD~ or toll-free 1-800-622-2155. 

VIRGINIA VOLUNTARY FORMULARY BOARD 

June 27, 1996-10:30 a.m.-- Open Meeting 
Washington Building, 1100 Bank Street, 2nd Floor Board 
Room, Richmond, Virginia. 

A meeting to review product data for products being 
considered for inclusion in the Virginia Voluntary 
Formulary. 

Contact: James K. Thomson, Director, Bureau of Pharmacy 
Services, Virginia Voluntary Formulary Board, Monroe Bldg., 
101 N. 14th St., S-45, Richmond, VA 23219, telephone (804) 
786-4326. 

STATE WATER CONTROL BOARD 

April 30, 1996 -7 p.m.-- Public Hearing 
Marshall Middle School, 4048 Zulla Road, Marshall, Virginia. 

A public hearing to receive comments from the public on 
the proposed reissuance of a Virginia Pollutant 
Discharge Elimination System (VPDES) permit for 
Marshall Wastewater Treatment Plant, Fauquier County 
Water and Sanitation Authority. 

Contact: Tom Faha, Department of Environmental Quality, 
Northern Regional Office, 1549 Old Bridge Rd., Suite 108, 
Woodbridge, VA 22192, telephone (703) 490-8922. 

May 2, 1996 -7 p.m.-- Public Hearing 
Hampton City Council Chambers, City Hall Building 22 
Lincoln Street, 8th Floor, Hampton, Virginia. 

A public hearing to receive comments from the public on 
the proposed reissuance of a Virginia Pollutant 
Discharge Elimination System (VPDES) permit for 
Newport News Shipbuilding, 4101 Washington Avenue, 
Newport News. 

Contact: David A Mashaw, Department of Environmental 
Quality, Tidewater Regional Office, 287 Pembroke Office 
Park, Pembroke No.2, Suite 310, Virginia Beach, VA 23462, 
telephone (804) 552-1840. 

May 22, 1996-9 a.m.-- Open Meeting 
General Assembly Building, 910 Capitol Square, House 
Room C, Richmond, Virginia. 

A regular meetmg of the board. 

Contact: Cindy M. Berndt, Department of Environmental 
Quality, P.O. -Box 10009, Richmond, VA 23240, telephone 
(804) 698-4378. 

JUDICIAL 

VIRGINIA CRIMINAL SENTENCING COMMISSION 

June 24, 1996-10 a.m.-- Open Meeting 
Supreme Court Building, 100 North 9th Street, 3rd Floor, 
Judicial Conference Room, Richmond, Virginia.~ 

A regular quarterly meeting of the commission to review 
sentencing guidelines, compliance rates, and the work of 
commission subcommittees. 

Contact: Dr. Richard Kern, Director, Virginia Criminal 
Sentencing Commission, 100 N. 9th St., 5th Floor, Richmond, 
VA 23219, telephone (804) 225-4565 or (804) 225-4398, or 
FAX (804) 786-3934. 

LEGISLATIVE 

ADMINISTRATIVE LAW ADVISORY COMMITTEE 

May 21, 1996 - 11 a.m.-- Open Meeting 
State C~itol, Capitol Square, House Room 2, Richmond, 
Virginia.t!lll (Interpreter for the deaf provided upon request) 

A meeting to discuss the ongoing studies of the 
committee and for general purposes. 

Contact: Lyn Hammond, Program Coordinator, Division of 
Legislative Services, General Assembly Building, 910 Capitol 
St., 2nd Floor, Richmond, VA 23219, telephone (804) 786-
3591 or FAX (804) 371-0169. 

VIRGINIA CODE COMMISSION 

May 16, 1996 -10 a.m.-- Open Meeting 
June 19, 1996-10 a.m.-- Open Meeting 
June 20, 1996-10 a.m.-- Open Meeting 
General Assembly Building, Speaker's Conference Room, 
6th Floor, 910 Capitol Square, Richmond, Virginia.~ 

A regularly scheduled meeting to continue the 
recodification ofTitle 15.1. 

Contact: E. M. Miller, Director, or Jane Chaffin, Deputy 
Registrar of Regulations, Division of Legislative Services, 
General Assembly Bldg., 910 Capitol St., Richmond, VA 
23219, telephone (804) 786-3591. 

JOINT LEGISLATIVE AUDIT AND REVIEW 
COMMISSION 

t May 13, 1996- 9:30a.m.-- Open Meeting 
General Assembly Building, 910 Capitol Square, Senate 
Room A, Richmond. Virginia 

An ongoing oversight of the Virginia Retirement System. 

Contact: Philip A. Leone. Director, Joint Legislative Audit and 
Review Commission. General Assembly Bldg., 910 Capitol 
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St., Suite 1100, Richmond, VA 23219, telephone (804) 786-
1258. 

DIVISION OF LEGISLATIVE SERVICES 

t May 22, 1996-9 a.m. 
General Assembly Building, Senate Room B, Richmond, 
Virginia. 

t May 23, 1996-9 a.m. 
Old Dominion University, Constant Hall Auditorium, Room 
120, Norfolk, Virginia. 

The Division of Legislative Services is presenting its 
second annual program on "Recent Developments: 1996 
Legislative Session." This program is designed to 
provide attorneys, regulators and lobbyists with an 
overview of legislation considered during the 1996 
Session of the Virginia General Assembly. Division staff 
will make a series of presentations on legislation 
considered by the standing committees of the General 
Assembly. Ample opportunity will be available for 
questions and answers. Registration begins at 8:30 a.m. 
The cost is $50.00 in advance and $60.00 at the door. 
The program has been approved for 6.0 Virginia 
Mandatory Continuing Legal Education credits (no ethics 
credits). Seating is limited, so register early. All 
participants will receive a copy of the 1996 Session 
Summary. Box lunches will be available on May 22 only 
for those who request them ahead. Coffee and pastries 
will be provided in the morning. A registration form may 
be obtained from the contact person listed below. 

Contact: Ms. Sandra Levin, Division of Legislative Services, 
General Assembly Building, 2nd Floor, Richmond, VA 23219, 
telephone (804) 786-3591. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

April29 
Alcoholic Beverage Control Board 
Nursing, Board of 

April30 
Funeral Directors and Embalmers, Board of 
Water Control Board, State 

May 1 
t Branch Pilots, Board for 
Deaf and Hard-of-Hearing, Department of 

- Advisory Board 

May 2 
t Branch Pilots, Board for 
Child Day-Care Council 
t Conservation and Recreation. Department of 

- Falls of the James Scenic River Advisory Board 
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Environmental Quality, Department of 
- Work Group on Ammonia, Mercury, Lead and 
Copper with respect to Water Quality Standards 

t Gaming Commission, Charitable 
t Management Team of the Comprehensive Services 
Act for At Risk Youth and Their Families, State 
Medicine, Board of 

- Advisory Board on Respiratory Therapy 
Optometry, Board of 

May 3 
t Agriculture and Consumer Services, Department of 

-Virginia Pork Industry Board 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 

- Board for Architects 
t Conservation and Recreation, Board of 
Medicine, Board of 

- Advisory Board on Physical Therapy 
Real Estate Board 

-Continuing Education Committee 

May4 
t Corrections, Board of 

- Correctional Services Committee 

May 6 
t Employment Commission, Virginia 

- State Advisory Board 
Library Board 
Local Government, Commission on 

May 7 
t Criminal Justice Services Board 

-Committee on Training 
Hopewell Industrial Safety Council 
Local Government, Commission on 
t Museum of Fine Arts, Virginia 
t Nursing, Board of 
t Recycling Markets Development Council, Virginia 

May 8 
t Air Pollution Control Board, State 

- State Advisory Board on Air Pollution 
t Corrections, Board of 

-Administration Committee 
t Transportation Board, Commonwealth 
Transportation Safety Board 

May 9 
t Dentistry, Board of 
t Health, State Board of 
t Litter Control and Recycling Fund Advisory Board 
t Museum of Fine Arts, Virginia 

- Collections Committee 
t Transportation Board, Commonwealth 

May 10 
Agriculture and Consumer Services, Department of 

-Virginia Horse Industry Board 
t Dentistry, Board of 
t Health. State Board of 
Professional Counselors and Marriage and Family 
Therapists. Board of 
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May 13 
Alcoholic Beverage Control Board 
t Game and Inland Fist1eries, Board of 

- Finance and Planning Committee 
Hearing Aid Specialists, Board for 
t Legislative Audit and Review Commission Joint 
Military Institute, Virginia ' 

- Board of Visitors 
Optometry, Board of 

May 14 
t George Mason University 

- Board of Visitors 
t Hazardous Materials Training Advisory Committee, 
State 
Resources Authority, Virginia 
t Veterinary Medicine, Board of 

May 15 
Community Colleges, State Board for 
t George Mason University 

- Board of Visitors 
Local Debt, State Council on 
Mines, Minerals and Energy, Department of 

-Virginia Reclamation Fund Advisory Board 
Treasury Board 

May 16 
t Agriculture and Consumer Services, Board of 
Audiology and Speech-Language Pathology, Board of 
t Virginia Code Commission 
Community Colleges, State Board for 
Medicine, Board of 
t Museum of Fine Arts, Virginia 

- Finance Committee 
-Board ofTrustees 

May 17 
Correctional Education, Board of 
t Housing and Community Development, Department of 

-State Building Code Technical Review Board 
Medicine, Board of 

May 19 
t Mental Health, Mental Retardation and Substance 
Abuse Services, State Board 

May 20 
t Mental Health, Mental Retardation and Substance 
Abuse Services, State Board 

May 21 
Administrative Law Advisory Committee 
Environmental Quality, Department of 

-Virginia Groundwater Protection Steering Committee 
t Health Services Cost Review Council, Virginia 
Medicine, Board of 
Real Estate Appraiser Board 
Small Business Financing Authority Loan Committee 
Virginia. ' 

May 22 
t Legislative Services, Division of 
t Professional Counselors and Marriage and Family 
Therapists, Board of 

Water Control Board, State 

May 23 
t Architects, Professional Engineers, Land Surveyors 
and Landscape Architects, Board for 

- Board for Professional Engineers 
t Legislative Services, Division of 
t Medical Assistance Services, Department of 

-Virginia Medicaid Drug Utilization Review Board 
- Virginia Medicaid Prior Authorization Advisory 
CommitteeNHOP Advisory Committee 

t Professional Counselors and Marriage and Family 
Therapists, Board of 

May 24 
t Executive Council, State 

May 29 
Alcoholic Beverage Control Board 
Nursing Home Administrators, Board of 

May 31 
Environmental Quality, Department of 

- Technical Advisory Committee for Solid Waste 
Management Regulations 

June 3 
Local Government, Commission on 

June 4 
t Hopewell Industrial Safety Council 
t Museum of Fine Arts, Virginia 

- Board of Trustees 

June 5 
t Nursing and Medicine, Boards of 

- Joint Committee 

June 6 
Agriculture and Consumer Services, Department of 

-Virginia Sweet Potato Board 
t Conservation and Recreation, Department of 

- Falls of the James Scenic River Advisory Board 

June 7 
t Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

- State Human Rights Committee 

June 8 
Visually Handicapped, Department for the 

- Vocational Rehabilitation Advisory Council 

June 11 
t Contractors, Board for 

- Recovery Fund Committee 

June 12 
t Interagency Coordinating Council, Virginia 

June 17 
Library Board 
t Professional and Occupational Regulation, Board for 

June18 
Library Board 
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June 19 
t Virginia Code Commission 

June 20 
t Virginia Code Commission 

June 24 
Criminal Sentencing Commission, Virginia 

June 26 
t Library of Virginia 

- State Networking Users Advisory Board 

June 27 
Voluntary Formulary Board, Virginia 

July 1 
t Museum of Fine Arts, Virginia 

-Board of Trustees 

July 2 
t Hopewell Industrial Safety Council 

PUBLIC HEARINGS 

May 2 
Water Control Board, State 

May6 
Local Government, Commission on 

May 15 
Virginia Racing Commission 

May 16 
Audiology and Speech-Language Pathology, Board of 

May 21 
Air Pollution Control Board, State 
t Health Services Cost Review Council, Virginia 

May 24 
t Medicine, Board of 

June 3 
Local Government, Commission on 

June 4 
t Air Pollution Control Board, State 
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