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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER is an official state publication
issued every other week throughout the year. Indexes are
published quarterly, and the last index of the year is cumulative.
THE VIRGINIA REGISTER has several functions. The new and
. amended sections of regulations, both as proposed and as finally
adopted, are required by law to be published in THE VIRGINIA
REGISTER OF REGULATIONS. In addition, THE VIRGINIA
REGISTER is a source of other information about state
government, including all emergency regulations and executive
orders issued by the Governor, the Virginia Tax Bulletin issued
periodically by the Department of Taxation, and notices of public
hearings and open meetings of state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues sfatement an
economic impact analysis prepared by the Department of Planning
and Budget; the agency’s response to the economic impact analysis;
a summary; a notice giving the public an opportunity to commaent on
the propesal; and the text of the proposed regulation.

Following publication of the proposal in the Virginia Regisfer, the
promulgating agency receives public comments for a minimum of 60
days. The Governaor reviews the proposed regulation to determine if it
is necessary to protect the public health, safety and welfare, and if it
is clearly written and easily understandable. If the Governer chooses
to comment on the proposed regulation, his comments must be
transmitted to the agency and the Registrar no later than 15 days
following the completion of the 60-day public comment periecd. The
Governor's commenis, if any, will be published in the Virginia
Register. Not less than 15 days following the completion of the 60-
day public comment period, the agency may adopt the proposed
regulation,

The appropriate standing commitiee of each branch of the General
Assembly may meef during the promulgation or final adoption
process and file an objection with the Registrar and the promulgating
agency. The objection will be published in the Virginia Register.
Within 21 days after receipt by the agency of a legislative objection,
the agency shall file a response with the Registrar, the objecting
legislative committee, and the Governor.

When final action is taken, the agency again publishes the text of
the regulation as adopied, highlighting all changes made to the
proposed regulation and explaining any substantial changes made
since publication of the proposal. A 30-day final adoption period
begins upon final publication in the Virginia Register.

The Gaverner may review the final regulation during this time and,
if he objects, forward his objeclion to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the
end of the next regular General Assembly session by issuing a
directive signed by a majority of the members of the appropriate
standing committees and the Governor. The Governor's objection or
suspension of the regulation, or both, will be published in the Virginia
Register, If the Governer finds that changes made to the proposed
regulation have substantial impact, he may require the agency to
provide an additional 30-day public comment period on the changes.
Notice of the additional public comment pericd required by the
Governor will be published in the Virginia Register.

The agency shall suspend the regulatory process for 30 days when
it receives requests from 25 or more individuals to solicit additional
public comment, unless the agency determines that the changes
have minor or inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the
promulgating agency, unless (i} a legislative objection has been filed,
in which event the regulation, unless withdrawn, becomes effective on
the date specified, which shall be after the expiration of the 21-day
extension period; (i) the Governor exercises his authority to require
the agency to provide for additional public comment, in which event

the regulation, unless withdrawn, becomes efiective on the date
specified, which shall be after the expiration of the pariod for which
the Governor has provided for additional public comment, (i) the
Governor and ihe General Assembly exercise their authority to
suspend the effective date of a regulation until the end of the next
regular legislative session; or (iv) the agency suspends the regulatory
process, in which event the regulation, unless withdrawn, becomes
effective on the date specified, which shall be after the expiration of
the 30-day public comment period.

Proposed regulatory action may be withdrawn by the promulgating
agency at any time before the regulation becomes final.

EMERGENCY REGULATIONS

If an agency demonstrates that (i} there is an immediate threat to
the public's health or safety; or (i) Virginia statutory law, the
appropriation act, federal law, or federal regulation requires =a
regulation to take effect no later than (a) 280 days from the
enactment in the case of Virginia or federal law or the appropriation
act, or (b} 280 days from the effective date of a federal reguiation, it
then requests the Governor's approval to adopt an emergency
regulation. The emergency regulation becomes operative upon its
adoption and filing with the Registrar of Regulations, unless a later
date is specified. Emergency regulations are limited to addressing
specifically defined situations and may not exceed 12 months in
duration. Emergency regulations are published as soon as possibie in
the Register.

During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usuai
procedures. To begin promulgating the replacement regulation, the
agency must (i) deliver the Notice of Intended Regulatory Action to
the Registrar in time to be published within 60 days of the effective
date of the emergency regulation;, and (i) deliver the proposed
regulation to the Registrar in time to be published within 180 days of
the effective date of the emergency regulation. If the agency chooses
not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.

STATEMENT

The foregoing consiitutes a generalized statement of the
procedures to be followed. For specific statutery language, it is
suggested that Article 2 (§ 9-6.14:7.1 et seq.) of Chapter 1.1:1 of
the Code of Virginia be examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date, 12:8 VAR, 1096-1106 January 8, 1998, refers to
Volume 12, Issue 8, pages 1096 through 1106 of the Virginia
Regisfer issued on January 8, 19986,

"THE VIRGINIA REGISTER OF REGULATIONS" (USPS-
001831) Is published bi-weekly, with quarterly cumulative indices
published in January, April, July and Qctober, for $100 per year
by the Virginia Code Commission, General Assembly Building,
Capitol Square, Richmand, Virginia 23219. Telephone (804) 786~
3591. Periodical Postage Rates Paid at Richmond, Virginia.
POSTMASTER: Send address changes to THE VIRGINIA
REGISTER OF REGULATIONS, 910 CAPITOL STREET, 2ND
FLOOR, RICHMOND, VIRGINIA 232189.

The Virginia Register of Regulations is published pursuant to
Article 7 {§ 9-6.14:22 et seq.} of Chapter 1.1:1 of the Code of
Virginia. Individual copies, if available, may be purchased for
$4.00 each from the Registrar of Reguiations.

Members of the Virginia Code Commission: Joseph V. Bartlan,
Jr., Chairman; W, Tayloe Murphy, Jr., Vice Chairman; Robert L.
Calhoun; Russell M. Carneal; Bernard 8. Cohen; Jay W.
DeBoer; Frank S. Ferguson; E. M. Miller, Jr.; Jackson E.
Reasor, Jr.; James B. Wilkinson.

Staff of the Virginia Register; E. M. Miller, Jr., Acting Registrar of
Regulations; Jane D. Chaffin, Deputy Registrar of Regulations.




PUBLICATION DEADLINES AND SCHEDULES

kay 1997 through March 1998

Material Submitted
By Noon Wednesday

May 7, 1897
May 21, 1997
June 4, 1997

INDEX 3 - Volume 13

June 18, 1997
July 2, 1997
July 16, 1997
July 30, 1997
August 13, 1897
August 27, 1997

FINAL INDEX - Volume 13

September 10, 1997
September 24, 1997

October 8, 1997

October 22, 1997 '
November 5, 1997

November 18, 1997 (Tuesday)
December 3, 1997

INDEX 1 - Volume 14

Decemiber 10, 1997 (Tuesday)
December 31, 1997

January 14, 1998

January 28, 1998

February 11, 1928

February 25, 1998

March 11, 1998

INDEX 2 - Volume 14

Volume 13

Volume 14

Wiil Be Published On

May 26, 1997
June 9, 1997
June 23, 1997

July 1897

July 7, 1997

July 21, 1997
August 4, 1997
August 18, 1997
September 1, 1997
September 15, 1997

Qctober 1997

September 29, 1997
October 13, 1997
October 27, 1997
November 10, 1997
November 24, 1997
December 8, 1997
December 22, 1997

January 1998

January 5, 1998
January 19, 1938
February 2, 1998
February 16, 1998
March 2, 1998
March 16, 1998
March 30, 1998

April 1998 .
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NOTICES OF INTENDED REGULATORY Corporate income Tax: Report of Change of Federal Taxable
Income. (VR B30-3-311) e e 2127
ACTION
Corporate Income Tax: Limitations on Assessments. (VR
State Air Poliution Control Board ... 2085 B30-3-312) .ot s 2127
State Board of Education ... 2090 Corporate Income Tax: Excess Cost Recovery: Taxable
Department of Medical Assistance Services......o ... o091  Years Beginning before January 1, 1988. (VR 630'3'323% 127
Depantment of Mines, Minerals and Energy.....c..cccevvenine 2091 Corporate income Tax: Excess Cost Recovery. (VR 630-3-
Board of NUTSING ....ovvrieicieniiee e 2091 B231) o e e 2127
Board of Optometry.....c.ccvie v 2093 Corporate Income Tax: Telecommunications Companies.
Pesticide CONtrol BOAT ..........c.oovueeeerveeeesrriessres s rereanes 2003 (YRB30-BAD0D) st 2127
Board of Professional Counselors and Martiage and Family 108 ocate e Ta o o e 127
THETAPISES ..o e e e e 2094
Corporate income Tat: Additions in Determining Virginia
Real Estate Board..........cooviciniiin e 2094 Taxable Income. (VR 630-3-402.1) .....orerrvosrssoorersesoorens. 2927
Soil and Water Conservation Board ......ccccoooveevieevenrinne 2094 Corporate Income Tax: Subtractions and Adjustments in
Department of TaXation......co.oveeoeieieneesseesseess s e 2097  Determining Virginia Taxable Income. (VR 630-3-402.2)
.......................................................................................... 2127
Department of Transportation (Commonwealth Transportation
BOBIG 1.cvuvvocver st essnis st sssss s s 2097  Corporate Income Tax: Net Operating Losses. (VR 630-3-
: A02.3) et et e s 2127
State Water Control Board.......cccvviviniinnvirerenieeinnen, 2097

PUBLIC COMMENT PERIODS - PROPOSED

REGULATIONS
Criminal Justice Services Board ........c.c.ccocovvvevniennrnecnn, 2098
Virginia Racing Commisison ... 2008

PROPOSED REGULATIONS

CRIMINAL JUSTICE SERVICES BOARD

Rules Relating to the Court-Appointed Special Advocate
Program {(CASA) (amending 6 VAC 20-160-10 through 6 VAC
20-160-100 and 6 VAC 20-160-120; repealing 6 VAC 20-160-
A0 e 2099
BOARD OF GAME AND INLAND FISHERIES
Fish: Trout Fishing {amending 4 VAC 15-330-150; adding 4
VAC 15-33017 1) e 2109
VIRGINIA RACING COMMISSION

Regulations Pertaining to Horse Racing with Pari-Mutuel
Wagering (amending 11 VAC 10-20-10, 11 VAC 10-20-260
through 11 VAC 10-20-310 and 11 VAC 10-20-330), ...... 2109

DEPARTMENT OF TAXATION

WITHDRAWAL OF PROPOSED REGULATIONS
Corporate Income Tax: Definitions. (VR 630-3-302)...... 2126

Corporate Income Tax: Foreign Source Income. (VR 630-3-
B0Z.2) e e e e 2127

Corporate Income Tax: Additional Medifications for Savings
and Loan Associations, Railroad Companies and
Telecommunication Companies. (VR 630-3-403)............ 2127

Corporate Income Tax; Properiy Factor. (VR 630-3-409)

Corporate Income Tax; Average Vaiue of Properly. (VR §30-
R L PR 2127

Corporate Income Tax: Railroad Companies; Apportionment.
(VR B30-3-420) ...eiviv it rrrsisee e eme e e e s nreieenns 2127

Carporate Income Tax: Energy Income Tax Credit. (VR 630-
B83T) e ettt e 2127

Corporate Income Tax: Accounting. (VR 630-3-440)......2127
Corporate Income Tax; Prohibition of Worldwide

Consolidation or Combination. (VR 830-3-443)............... 2127
Corporate Income Tax: Consolidation of Accounts. (VR 630-
B4A5Y ... e e e e e e 2127
Corporate Income Tax: Foreign Sales Corporations. (VR
B30-3-446.1) 11 eoeeeereem et e e 2127
Corporate Income Tax: Supplemental Accounts. (VR 630-3-
AAG) o et s e e s 2127
Corporate income Tax; Extension of Time for Filing Returns.
(VR B30-3-453} .o 2127
Corporate Income Tax: Declaration of Estimated Income Tax
Reguired. (VR 830-3-500) . .coeiiiiinrrieerecer e e amreeeans 2127
Corporate Income Tax: Instructions for Filing Estimated
Taxes. (VR 830-3-503) .ot 2127
Corporate Income Tax: Faiiurg to Pay Estimated Tax. (VR
B30-3-504) ..o e 2127

Retail Sales and Use Tax: Dentists, Dental Laboratories and
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Dental Supply Houses., (VR 830-10-33)..co s 2127
Retail Sales and Use Tax: Hospitals, Nursing Homes and
Other Medical-Related Facilities, (VR 630-10-47).......... 2127
Retall Sales and Use Tax Medical Equipment and Supplies.
(VR BB0-10-B4.1) e 2127
Retail Sales and Use Tax: Medicine and Drugs. (VR 830-10-
515 TR U 2127

Retail Sales and Use Tax: Newspapers, Magazines,
Pericdicals and Other Publications. (VR 630-10-73) ...... 2127

Retail Sales and Use Tax: Nonprescription Drugs and

Proprietary Medicines. (VR 630-10-74.1) e 2127

Retail Sales and Use Tax: Physicians, Surgeons and Other

Practitionars of the Healing Arts. (VR 630-10-83)........... 2127

Retail Sales and Use Tax: Prescription Medical Appliances -

Visual and Audio. (VR 630-10-85.1) ..o 2127
FINAL REGULATIONS

STATE AIR POLLUTION CONTROL BOARD

Regutations for the Control and Abatement of Air Pollution
(Rev. MOT) o 2128

General Definitions {adding 8 VAG 5-10-30; repealing
Appendices A,B,C,0,E,F, G H,LJ,N,O,P,Q R, S,
and T of 8 VAC 5-10-20). c.ccviiiier e, 2128

General Provisions {(amending 9 VAC 5-20-130; adding 9
VAC 5-20-121, 9 VAC 5-20-200 through & VAC 5-20-203,
9 VAC 5-20-2086, and 9 VAC 5-20-210 through 9 VAC 5-
L3 T PSSO 2130

Existing Stationary Sources (adding 9 VAC 5-40-21, 9
VAC 5-40-22, 8 VAC 5-40-41, 9 VAC 5-40-311, 8 VAC 5
40-5831 and 8 VAC 5-40-5641) ......cconnniiie 2137

New and Modified Stationary Sources (amending chapter
title only). (9 VAC 5-50-10 et S80.) .o vvivvviieeenec e,

Hazardous Air Pollutant Sources (amending chapter title
only), (8VAC S60-10elSeq.) e

Air Pollution Episode Prevention (amending chapter fitle
only). (2 VAC 5-70-10 el SeQ.} e e

Permits for Stationary Sources (adding 9 VAC 5-80-11)

................................................................................... 2148
General Provisions {amending 8 VAC 5-20-21)............... 2151
Exclusionary General Permit for Federal Operating Permit
Program. {8 VAC 5-500-10 €t $80.) ..ovvveeeeeeceeneeene 2153

BOARD FOR CONTRACTORS
Tradesman Rules and Regulations. (18 VAC 50-30-10 et
L=< ) S S 2162
CRIMIMAL JUSTICE SERVICES BOARD

Rules Refa{ing to Regional Criminal Justice Training
Academies (amending 6 VAC 20-80-20, repealing § VAC 20-

O-BOY i 2170

DEPARTMENT OF GAME AND INLAND FISHERIES
(BOARD OF)

Definitions and Miscellanecus: In General (amending 4 VAC
15-20-150, 4 VAC 15-20-160, and 4 VAC 15-20-200,
repealing 4 VAC 15-20-170). .ovveiiiier i 2171

Definitions and Miscellaneous: Importation, Possession,
Sale, Etc., of Animals (amending 4 VAC 15-30-40). ........ 2171

Game: In General (amending 4 VAC 15-40-60, 4 VAC 15-40-
70 and 4 VAC 15-40-240).....vcoocicncnneniicnnenn. 2171

Game: Bear (amending 4 VAC 15-50-70, 4 VAC 15-50-120;
adding 4 VAC 15-50-25). ..o s 2171

Game: Bobcat (amending 4 VAC 15-70-20 and 4 VAC 15-
F0-30). et erre e e e e e e e 2171

Game: Deer (amending 4 VAC 15-90-20, 4 VAC 15-90-70, 4
VAC 15-90-80, 4 VAC 15-90-90, 4 VAC 15-80-110, 4 VAC
15-90-160, 4 VAC 15-80-170, 4 VAC 15-80-190, 4 VAC 15-
90-200, 4 VAC 15-80-210, 4 VAC 15-80-220, 4 VAC 15-90-
250 and 4 VAC 15-90-280; adding 4 VAC 15-90-195 and 4
VAC 15-90-290) .00t et s s s 2171

Game: Fox (amending 4 VAC 15-110-10, 4 VAC 15-110-80,
4 VAC 15-110-75, and 4 VAC 15-110-90; repealing 4 VAC

T I 0 ) U 2171
Game: Mink (repealing 4 VAC 15-130-30). ....cocoeviineen, 2171
Game: Muskrat (repealing 4 VAC 15-140-30). ............... 2171
Game: Opossum {adding 4 VAC 15-160-31; repealing 4 VAC
15-160-30 and 4 VAC 15-160-40). .....cocivnviininnricce 2171
Game: Pheasant (repealing 4 VAC 15-180-20 and 4 VAC
F8-180-30). oot e 2171
Game: Quail (amending 4 VAC 15-190-10; repealing 4 VAC
A5-190-50). oo e 2171%
Game: Racceon (ad_ding 4 VAC 15-210-51; repealing 4 VAC
15-210-50 and 4 VAC 15-210-B0). ...oocovirier e 2171
Game: Squirrel (amending 4 VAC 15-230-40). ............... 2171
Game: Turkey (amending 4 VAC 15-240-20 and 4 VAC 15-
240-B0). ceiiriii e e e s 2171

Game: Pelts and Furé {(amending 4 VAC 15-280-30)......2171
Game: Permits (amending 4 VAC 15-290-130; adding 4 VAC

15-280-T15) oo e 2171
Game: Woodchuck {repealing 4 VAC 15-310-10}............ 2171
Game: In General {repealing 4 VAC 15-40-10, 4 VAC 15-40-
90, and 4 VAC 15-40-180).....ccocvriirciieiiriice e, 2182
Game: Beaver (amending 4 VAC 15-60-10}...cc.ccvevenens 2182
Game: Deer (repealing 4 VAC 15-90-50 and 4 VAC 15-90-

270 e e s 2182
Game: Fox (amending 4 VAC 15-110-80)......cccoviireee. 2182

Game: Mink (repealing 4 VAC 15-130-10). ..ccooericvnenns 2182
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Game: Muskrat (repealing 4 VAC 15-140-10)................. 2182
Game: Nutria (repealing 4 VAC 15-150-10 and 4 VAC 15-

TE0-20) it creee e it 2182
Game: Otter (repealing 4 VAC 15-170-10). oo 2182
Game: Rabbits and Hares {repealing 4 VAC 15-200-40).2182
Game: Squirrel {repealing 4 VAC 15-230-80)................ 2182
Game: Falconry (amending 4 VAC 15-250-50, 4 VAC 15-

250-70, and 4 VAC 15-250-110). ....cveoieeen e, 2182

Game: Permits {amending 4 VAC 15-290-30 and 4 VAC 15-
290-40; repealing 4 VAC 15-290-10, 4 VAC 15-290-90 and 4

VAC 15-290-100) i e 2182
Game: Wease! (amending 4 VAC 15-300-10; repealing 4
VAC 15-300-20 and 4 VAC 15-300-30). ..cooovvvcrirnrnennnns 2182

DEPARTMENT OF HOUSING AND COMMUNITY
DEVELCPMENT {BOARD OF}

Virginia Enterprise Zone Program Regulations {amending 13
VAGC 5-111-10, 13 VAC 5-111-40, 13 VAC 5-111-60, 13 VAC
5-111-70, 13 VAC 5-111-90, 13 VAC 5-111-110, 13 VAC 5-
111-120, 13 VAC 5-111-140 through 13 VAC 5-111-170, 13
VAC 5-111-200, 13 VAC 5-111-290, 13 VAC 5-111-300, 13
VAC 5-111-310, and 13 VAC 5-111-330; and adding 13 VAC
5-111-85 and 13 VAC 5-111-400)......oo e, 2186

DEPARTMENT OF LABOR AND INDUSTRY

Safety and Health Codes Board

Regulation Concerning Certified Lead Contractors
Notification, Lead Project Permits and Permit Fees. (16 VAC
25-35-10 €SB0 i vrer e e 2198

CEPARTMENT OF MEDICAL ASSISTANCE SERVICES

State Plan for Medical Assistance Services Relating to
Medicaid Eligibility for Aliens.........oooiicn, 2204

General Provisions (amending 12 VAC 30-10-580). .... 2204

Eligibility Conditions and Requirements {amending 12 VAC
B0-40-10). .o 2204

Amount, Buration, and Scope of Medical and Remedial
Care and Services (amending 12 VAC 30-50-310)...... 2204

Eligibility and Appeals {adding 12 VAC 30-110-1300). 2204

State Plan for Medical Assistance Services Relating to
Anorexiant DrUgS. ..o 2207

Narrative for the Amount, Duration and Scope of Services
{amending 12 VAC 30-50-210 and 12 VAC 30-50-520).2207

State Plan for Medical Assistance Services Related to
Diagnosis Related Groupings. .....ccoccovvvcienvievcieeseescennnens 2209

Methods and Standards for Establishing Payment Rates;
Inpatient Hospitat Care (printing 12 VAC 30-70-10 through
12 VAC 30-70-150; amending 12 VAC 30-70-140; adding
12 VAC 30-70-141 through 12 VAC 30-70-145 and 12
VAC 30-70-200 through 12 VAC 30-70-490).............. 2209

Methods and Standards for Establishing Payment Rates—
Other Types of Care {repealing 12 VAT 30-80-140)..2232

DEPARTMENT OF TRANSPORTATION
{COMMONWEALTH TRANSPORTATION BOARD)

Jamestown-Scotland Ferry Fares (REPEALED). (24 VAL 30-

30-10 @1 SEU.) voviriirerien it e 2233
Rules, Regulations, and Rates Concerning Toll and Bridgs
Facilities (amending 24 VAC 30-820-30). ... 2233

VIRGINIA WASTE MANAGEMENT BOARD

Voluntary Remediation Regulations. {9 VAC 20-160-10 &t
=TT o ) SO U TT 2234

STATE WATER CONTROL BOARD

General VPDES Pefmit for Seafood Processing Facilities
{amending 9 VAC 25-115-50). ..o, 2244

STATE CORPORATION COMMISSION

PROPOSED REGULATIONS
Securities Act Regulations (SECST006). ...ccocvvvviiieenn . 2268
General Administration (amending 21 VAC 5-10-40)..2268

Broker-Dealers, Broker-Dealer Agents and Agents of the
issuer: Registration, Expiration, Renswal, Updaies and
Amendments, Termination, Changing Connection, Margsr
or Consolidation, Examinations/Qualification, Financial
Statements and Reports (amending 21 VAC 5-20-30, 21
VAC 5-20-70, 21 VAC 5-20-80, 21 VAC 5-20-80, 21 VAC
5-20-110, 21 VAC 5-20-150, 21 VAC 5-20-160, 21 VAC 5
20-220, 21 VAC 5-20-240, 21 VAC 5-20-250, 21 VAL 5-
20-260, 21 VAC 5-20-280, 21 VAC 5-20-280 and 21 VAC

5-20-300). .o e 2288
Securities Registration (adding 21 VAC 5-30-70 2nd 21
VAG 5-30-B0). cverrrierirriesreeceees e esecesieesecesee e e vaans 2268
Exempt Securities {amending 21 VAC 5-40-30; adding 21
VAG 5-40-110 and 21 VAC 5-40-120). .o, 2268
Registration Regulations (REPEALING). {21 VAC 5-50-
TOBESEA) it e 2268
Options and Warrants {REPEALING). (21 VAC 5-70-10.)
.................................................................................... 2268

Investment Advisors (amending 21 VAC 5-80-10 through
21 VAC 5-80-80, 21 VAC 5-80-80, 21 VAC 5-30-110
through 21 VAC 5-80-210, and 21 VAC 5-80-240). ....22568

Forms (amending). (21 VAC 5-85-10)coooovevvevvrcennnen 2258

MARINE RESOURCES COMMISSION

FINAL REGULATIONS

Pertaining to Tangier Island Crab Scrape Sanctuary
{amending 4 VAC 2-240-20). ..o 2206
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Pertaining to Sharks (amending 4 VAC 2-490-20, 4 VAC 20-
490-40, and 4 VAC 20-480-50)..........comvenrerecnr e 2296

4 VAC 20-560-10 ot seq. Pertaining to the York River,
Poguoson River, Back River, and Newport News Shellfish
Managemeant Areas and the James River and York River
Broodstock Management Areas (amending 4 VAC 20-560-20
and 4 VAC 20-560-50). ... e, 2297

Pertaining to Channeled Whelk (amending 4 VAC 20-880-20
and 4 VAC 20-880-30, and adding 4 VAC 20-890-35). ... 2289

Pertaining to Tautog. (4 VAC 20-960-10 et seq.)..c...cc.... 2300

GOVERNOR

GOVERNOR'S COMMENTS

STATE AIR POLLUTION CONTROL BOARD

Regulations for the Control and Abatement of Air Pollution:
General Definitions. (8 VAC 5-10-10etseg) ... 2302

Regulations for the Conirol and Abatement of Air Pollution;
General Provisions. (8 VAC 5-20-10etseq.}..civiinnniere. 2302

Regulations for the Control of Motor Vehicle Emissions in the
Northern Virginia Area. (8 VAC 5-91-10 et seq.) ............ 2302

Regulation for the Control of Emissions from Fleet Vehicles.
{9 VAC 5-120-10 @1 SBQ.)} cceevrcre et 2302

Regulation for Transportation Conformity. (9 VAC 5-150-10
L L ) OO PO 2302

Regulation for General Conformity. (9 VAC 5-160-10 et seq.)
......................................................................................... 2302

Regulation for General Administration. (8 VAC 5-170-10 et
Y14 1) SO URPUPRTPPT 2302
BGARD OF PSYCHOLOGY

Regulations Governing the Practice of Psychology. (18 VAC
125-20-T0 81 88Q.) oo i i 2302

GENERAL NOTICES/ERRATA

DEFARTMENT OF GAME AND INLAND FISHERIES
Notice to the Public - Solicitation Of Public Comments On
Proposed Regulations ... 2303

DEPARTMENT OF HEALTH
Mateinal and Child Health Block Grant Application - Fiscal
Year 1998 .. e 2303
STATE BOARD OF HEALTH AND DEPARTMENT OF
MEDICAL ASSISTANCE SERVICES

Legal Notice of Proposed Request for Certificate of Public
Need Applcations ... e 2304

MOTOR VEHICLE DEALER BOARD

Delegation of AUthority ... 2306
BOARD FOR WASTE MANAGEMENT FACILITY
OPERATORS

Fublic Notice Regarding Public Comment on Current
Regulations. . ..o e s 2307

STATE WATER CONTROL BCARD

Enforcement Action - Proposed Consent Special Orders -
Caliaway Elementary School - City of Clifton Forge - Ferrum
Water & Sewerage Authority ....coooeoooiiei 2307

Proposed Amendments to Consent Special Orders -

Alleghany County - Seaboard Farms .........cccooooeeene00 . 2307
Enforcement Action - Proposed Special Order - City of Fairfax
.......................................................................................... 2308

- Enforcement Action - Proposed Speciat Order - King George

County Service Authority - Dalgren District Wastewater
Treatment Plant ... 2308

Enforcement Action - Proposed Special Orders - Hale
Refrigeration, Inc. - Car Wash Facility - Max Meadows
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

STATE AIR POLLUTION CONTROL BOARD

Notice of intended Regulatory Action

Motice is hereby given in accordance with § 9-6.14;7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 8 VAC 5-
30-10 ot seq. and 8 VAC 5-70-10 ot seq. Regulations for
the Control and Abatement of Air Pollution {Rev. A%7).
The purpose of the proposed action is to repeal reguiatory
provisions regarding total suspended particulate (TSP)
ambient air quality standards (9 VAC 5-30-20) and significant
harm levels for TSP for air pollution episodes (9 VAC 5-70-
4{3) that have been determined to be no longer required by
federal mandate pursuant to the review of existing regufations
mandated by Executive QOrder 15(24).

Public Meeting: A public meeting will be held by the
department in the Training Room, First Floor, Department of
Environmental Quality, 829 East Main Street, Richmond,
Virginia, at 9 a.m. on June 11, 1997, to discuss the intended
action. Unlike a public hearing, which is intended oniy to
receive testimony, this meeting is being heid to discuss and
exchange ideas and information relative to regulation
development.

Ad Hog Advisory Group: The department is soliciting
comments on the advisability of forming an ad hoc advisory
group, uiilizing a standing advisory commitiee or consulting
with groups or individuals registering interest in working with
the department to assist in the drafting and formation of any
proposal. The primary function of any group, committee or
individuals that may be utilized is to develop recommended
regulation amendments for department consideration through
the collaborative approach of regulatory negofiation and
consensus. Any comments relative to this issue may be
submitted until 4:30 p.m., on June 12, 1997, to the Director,
Office of Air Program Development, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
232445,

Public Hearing Plans: After publication in the Virginia
Register of Regulations, the department will hold at least one
public hearing to provide opportunity for public commant on
any requlation amendments drafted pursuant to this notice.

Need: The contemplated regulations are not essential (i) to
protect the health, safety or welfare of citizens or {ii) for the
efficient and economical performance of an important
governmental function. The reasoning for this conclusion is
set forth below,

The agency performed an analysis io determine if statutory
mandates justify continuation of the regulations, The
analysis revealed that statutory justification does exist for the
reguiations with the one exception noted below. The
reguiations were adopted in order to implement the policy set
forth in the Virginia Air Poliution Control Law and to fulfili the

Commonwealth's responsibilities under the federal Clean Air
Act to provide a legally enforceable Siate Implementation
Plan for the control of criteria pollutants. These statutes still
remain in force with the provisions that initiated adoption of
the regulation still intact.

Analysis reveals that the regulations, with the one exception
noted below, are consisient with applicable state and federal
regulations, statutory provisions, and judicial decisions.
Factors and circumstances (federal sistutes, original intent,
state air quality program and air pollution control
methodology and fechnology) which juslified the initial
issuance of the reguiations have changed to a degree that
would jusiify a change io the basic requirements of the
reguiation, as explained below.

The one provision of the regulations that exceeds the specific
minimum requirements of a legally binding state or federal
mandate has been identified. In addition to establishing
primary and secondary standards for the criteria pollutanis
specified in federal law, as well as significant harm levels for
air pollution episodes, the state regulations also establish
standards and significant harm levels for TSP, Al the time of
the state regulations' initial promulgation in 1972, federal
regulation (40 CFR Part 50) mandated standards for this
pollutant. In 1987, however, federal standards for particulate
matter (PMyp} were promulgated and the standards for TSP
rescinded, the former superseding the latter. Virginia has not
yet followed the lead of the federail government in this regard,
retaining both sets of standards in regulafions. Thersfore,
the state reguiations now exceed the federal mandate in this
one provision.

Executive Order 15(84) siates, "Unless otherwise mandatad
by statute, the only regulations that should remain in effect
are those that are essential to protect the health, safety and
welfare of citizens or for the efficient and economical
performance of an imporlant governmental function.” The
new PMyo standards are more protective of public health and
equally protective of public welfare than the old TSP
standards. Rescission of the state TSP standards would
contribute to the efficient and economical performance of
government because it would eliminate outdated, duplicative,
and insufficiently protective regulatory provisions.

Alternatives: Alternatives to the proposed regulation
amendments being considersd by the department are
discussed below.

1. Amend the regulations to satisfy the provisions of the
law and associated regulations and policies. This option
is being selected because it meets the stated purpose of
the regulation amendments: to achieve consistency with
federal reguiremnenis by repealing an culdated standard.

2. Make alternative regulatory changes to those required
by the provisions of the law and associated regulations
and policies. This option is not being selected becauss it
will not ensure consistency with federal requirements.
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3. Take no action to amend the regulations and continue
o enforce an outdated standard. This option is not being
selecied because it will ensure the continuance of an
outdated standard,

Gosts and Benefilts: The depariment is soliciting comments
on the costs and benefits of the alternatives stated above or
other alternatives.

Applicable Staiuiory Requirements: The regulations {& VAC
5 Chapters 30 and 70) are mandaied by federal law or
reguiztion. Howewer, certain provisions in these regulations
refaied o TSP are not mandated by federal law or reguiation.
A succinct statement of the source (including legal citation)
and scope of the mandate may be found below.

Sections 108 {(g) and (b} of the Clean Air Act require EPA to
prescribe national primary air qualily standards (to protect
public health) and national secondary air quality standards (to
protect public welfare) for each air pollutant for which air
quality criteria were issued before the enaciiment of the 1970
Clean Alr Act. The primary and secondary air qusiily criteria
are authorized for promulgation under § 108 of the Clean Air
Act. The criteria for each poliutant shall inciude, to the extent
practicable, information on the following: (i} variables which
may adversely affect the impact of an alr pollutant on public
health or weifare; (i) pollutanis which may interact with other
pollutants to produce an adverse effect on public health or
welfare; and (i) any known or anficipated adverse effects on
public haalth or welfare.

Section 302 (h) defines effects on public welfare as including,
but not limited o, effects on soils, water, vegetation, man-
made materials, animals, weather, visibility. Also included
are damage to and delerioration of property, hazards io
transportation, and adverse effects on economic values,
personal comiort, and well-being.

40 CFR Part 50 specifies the national primary and secondary
ambiznt air quality standards for the following criteria air
pollutants;  sulfur dioxide, particulate matter (PMsg), carbon
monoxide, oczone, nitrogen dioxide, and lead. In addition,
since § 302 (g) of the Clean Air Act specifies that the term
"air poliutant” includes precursors to the formation of any air
poliutant, volalile organic compounds (hydrocarbons) are
generically classed as a criteria air pollutant because of their
function as a precursor in ozone formation.

Appendices A through J fo 40 CFR Part 50 specify reference
methods for measwing the following criteria air poliutants in
the atmosphere or in the ambient air:  sulfur dioxide,
suspended pariculate matier, carbon monoxide, ozone,
hydrocarbons corrected for methane, nitrogen dioxide, lead in
suspended pariculate matter, and particulate matter (PM19).

Appendices H and ¥ to 40 CFR Part 50 interpret the National
Ambient Air Cuality Standards for two criteria air pollutants:
gzone and particuiate matter.

Subparts A through D of 40 CFR Pant 53 specify ambient air
moniioring reference and equivalent methods, specifically
proceduras  for  testing performance characteristics of
automaied methods for sulfur dioxide, carbon monoxide,
ozone, padiculate matter (PMso), and nifrogen dioxide; and
procedures for determining comparability between candidate
meathods and reference methods.

40 CFR Part 58 specifies procedures for ambient air guality
surveillance, specifically monitoring criteria; state and local
air moniforing stations (SLAMS); national air monitoring
stations (NAMS); photochemical assessment moniloring
stations (PAMS); air quality index reporting; and federal
monitoting.

in addition fo establishing primary and secondary standards
for the criteria pollutants specified in federal law, 8 VAC 5-30-
20 of the state regulation also establishes standards for TSP,
At the time of the state regulalion’s initial promulgation in
1972, federal regulation (40 CFR Pait 50) mandated
standards for this pollutant. In 1887, however, federal
standards for particulate matter with an aercdynamic
diameter of less than or equal to 10 micrometers (PM1g) were
promulgated and the standards for TSP rescinded. Virginia's
regulations still contain provisions reiated to TSP in
regulations regarding ambient air qualily standards (9 VAC 5-
30-20) and significant harm levels for TSP for air poliution
episcdes (9 VAC 5-70-40). Therefore, the state regulation
now exceeds the federal mandate in this one provision.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 4:30 p.m. on June
12, 1997, to the Director, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 10008,
Richmond, Virginia 23240.

Contact: Karen G. Sabasteanski, Policy Analyst, Office of
Air Program Development, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) £98-4426, FAX (804) 698-4510, toli-free 1-800-592-
5482, or (804) 698-4021TDD &8

VA.R. Doc. No. R97-393; Filed April 15, 1997, 8:27 am.

Nofice of intended Regulatory Action

Motice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Air Poliution Control Board
intends to consider amending regulations entitied: % VAC 5-
40-10 et seg. Reguiations for the Control and Abatement
of Air Pollution {Rev. E97}. The regulation amendments are
being proposed 1o address problems concerning the clarity of
the reguiation identified pursuant to the review of existing
regulations mandated by Executive Order 15(94).

Public Meeting: A public meeting will be held by the
department in the Training Room, Department of
Environmental Quality, 628 East Main Street, Richmond,
Virginia, at 9 a.m. on June 11, 1997, o discuss the intended
action. Unlike a public hearing, which is intended only o
receive lestimony, this meeting is being held to discuss and
exchange ideas and information relative to regulation
development.

Ad Hoc Advisory Group: The department will form an ad hoc
advisory group to assist in the development of the regulation.
if you desire to be on the group, notify the agency contact in
writing by 4:30 p.m. on June 12, 1997, and provide your
name, address, phone number and the organization you
represent {if any). Notification of the composition of the ad
hoc advisory group wili be sent to all applicants. If you wish
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io be on the group, you are encouraged to attend the public
meeting menticned above, The primary function of the group
is to develop recommended regulation amendments for
depariment consideration through the collaborative approach
of regulatory negotiation and consensus.

Public_Hearing Plans: After publication in the Virginia
Register of Regulations, the department will hoid at least one
public hearing to provide opportunity for public comment on
any regulation amendments drafted pursuant to this notice.

Need: The contemplated regulation is essential (i) to protect
the health, safety or welfare of citizens or (i) for the efficient
and economical performance of an important governmental
function. The reasoning for this conclusion is set forth below.

The agency performad an analysis to determine if statutory
mandates justify continuation of the regulation. The analysis
revealed that slatutory justification does exist for the
regulation. The regulation was adopted in order to implement
the policy set forth in the Virginia Air Pollution Contro! Law
and to fulfil the Commonwealth's responsibilities under the
federal Clean Air Act to provide a legally enforceable State
implementation Plan for the control of criteria pollutants.
These siatuies still remain in farce with the provisions that
initiated adoption of the reguiation still intact.

Analysis reveals that the regulation is consistent with
applicable state and federal regulations, statutory provisions,
and judicial decisions. Factors and circumstances (federal
statutes, original intent, state air quality program, and air
poliution control methodology and technology) which justified
the original issuance of the regulation have not changed {0 a
degree that would justify a change to the basic requirements
of the regulation.

Federal guidance on states' approaches to air pollution
control has varied considerably over the years, ranging from
very general in the early years of the Clean Air Act {o very
specific in more recent years. This regulation, Rule 4-8, was
adopted in 1972, when no defailed guidance existed.
Therefore, the legally binding federal mandate for this
regulation is general, not specific, consisting of the Clean Air
Act's broad-based directive to states to meet the air quality
standards for particuiate matter and sulfur dioxide, which are
emitted by fuel burning equipment.

While the regulation meets federal requirements, the
definition of fuel burning equipment should be revised to
make it clear that it includes stationary internal combustion
engines such as diesel generators and combustion turbines.
Current DEQ interpretation of this regulation excludes these
types of internal combustion engines.  Consequently,
stationary internal combustion engines are covered by the
provisions of Rule 4-4 (General Process Operations).
However, that rule excludes liquid and gaseous fuels from the
definition of "process weight," so internal combustion engines
have no process weight upon which to base a determination
of allowable emissions. In addition, the exclusion of internal
combustion engines from the definition of fuel burning
equipment in Rule 4-8 makes it impossible for these engines
to be included with boilers at the same source for
determination of allowable emissions or to participate in an
emission allocation system under Rule 4-8. Therefore, the

definition of an affecied entity neads to reflect that this type of
source is in fact affecied by this rule.

Alternatives: Alternatives to the proposed regufalion
amendmeants are being considersd by the depariment. The
department has tentalively determined that the third
alternative is appropriate, as it is the least burdensome and
least intrusive aliernative that fully meets the purpose of the
regulation amendments. The aliernatives congiderad by the
department are as follows:

4. Take no action to amend the regulation. This oplion
is not being selected because the current regulation
does not adequately identify the entity {0 which the
provisions of the regulation apply.

2. Make alternative reguiatory changes o those required
by the provisions of the legally binding state or federal
mandates. This option is not being selected because i
could result in the imposition of requirements that place
unreasonable hardships on the regulsted community.

3. Amend the regulation to adegualely identify the
regulated entity fo which the provisions of the regulation
apply. This option has been selected in order fo improve
understanding and clarity of the regulation.

As provided in the public participation procedures of the Siale
Air Poliution Controf Beard, the depardment will include, in the
subsequent Notice of Intended Regulatory Action, a
description of the above alternatives and a request for
comments on other alternatives and the costs and benefits of
the above alternatives or the other allernatives that the
commenters may provide.

Costs and Benefits: The depariment is soliciting commaents
on the costs and benefits of the aliernatives siated above or
other alternatives.

Applicable Stafuiory Requirsments:  The contemplated
regulation amendments are mandaled by {ederal law or
regulation. A succinct statement of the source (including
legal citation) and scope of the mandate are as follows:

Section 110{(a) of the Clean Alr Act mandates that each state
adopt and submit to EPA a plan which provides for the
implementation, maintenance, and enforcement of each
primary and secondary air quaiity standard within each air
guality controf region in the sfate. The state implementation
plan shall be adopted only afier reascnable public notice Is
given and public hearings are held. The plan shall include
provisions to accormplish, among other tasks, the following:

{1} establish enforceable emission limitations and
other control measures as necessary lo cormply with
the provisions of the Clean Air Agt, including economic
incentives such as fees, marketable permits, and
auctions of emissions rights;

(2) establish schedules for compliance;

{3) prohibit emissions which would contribule o
nonattainment of the standards or inferference with
maintenance of the standards by any state; and

(4) reqguire sources of air pollution to install, maintain,
and replace monitoring equipment as necassary and
to report periodically on emissions-related data.
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4G CFR Part 51 sels out requirements for the preparation,
adoption, and submittal of siate implementation plans. These
reguiremenis mandate that any such plan shall include
several provisions, including those summarized below.

Subpari 3 (Control Strategy) specifies the description of
control measures and schedules for implementation, the
description of emissions reductions estimates sufficient to
aftain  and maintain  the standards, time periods for
demonstrations of the control strategy's adequacy, an
emissions inventory, an alr guaiity data summary, data
availability, special requirements for lzad emissions, stack
height provisions, and intermittent control systems,

Subpart K (Source Survelllance) specifies procedures for
emissions reports and recordkeeping, procedures for testing,
ingpection, enforcement, and complaints, fransporiation
control measures, and procedures for continuous emissions
monitoring.

Section 51.214{c) under Subpart K specifies that the state
implementation plan must contain procedures which require
the types of sources set forth in Appendix P to meet the
applicable requirements. Appendix P sets forth the minimum
requiremenis  for continusous  emission moniloring  and
recording that each state implemantation plan must include in
order to be approved. The following source types specifically
require monitoring: () fossil fuelfired sfeam generators,
monitored for opacity, nitrogen oxides emissions, sulfur
dioxide emiszions, and oxvgen or carbon dioxide; (ii) fluid bed
catalytic cracking unit catalyst regenerators, monitored for
opacity; (i} sulfurc acid plants, monitored for sulfur dioxide
emissions; and (W) nitric acid plants, monitored for nitrogen
oxides emissions,

Subpart L {Legal Authority) specifies the requirements for
legal authority to implement plans.

Section 51.230 under Subpart L specifies that each siate
implementation plan must show that the state has the legal
authority to carny out the plan, including the authority to
perform the fellowing actions:

(1} adopt emission standards and limitations and any
other measures necessary for the aftainment and
maintenance of the national ambient air quality
standards;

{2} enforce applicable laws, regulations, and

standards, and seek injunctive ralief;

(3} abate poliutant emissions on an emergency basis
{o prevent substantial endangerment to the heaith of
persons;

(4) prevent construction, modification, or operation of a
facility, building, stucture, or installation, or
combination thereof, which directly or indirectly results
or may result in emissions of any air pollutant st any
localion  which will prevent the atlainment or
maintenance of a national standard;

{5} oblain information necessary to determine whether
- air poliution sources are in compliance with applicable
laws, regulations, and standards, including authority fo
require recordkeeping and io make inspections and
conduct tests of air pollution sources;

(6) requite owners or operators of stationary sources
o install, maintain, and use emission monitoring
devices and to make pericdic reports to the state on
the nature and amounts of emissions from such
stafionary sources; and

{7) make emissions data available to the public as
reported and as correlated with any applicable
ernission standards or limitations.

Section 51.231 under Subpart L requires the identification of
legal authority as follows:

(1) the provisions of law or regulation which the state
determines provide the authorities required under this
section must be specifically identified, and copies of
such laws or regulations must be submitted with the
plan; and

{2) the plan must show that the legal authorities
specified in this subpart are available to the slate at
the tirme of submission of the plan.

Subpart N (Compliance Schedules) specifies legally
enforceable compliance schedules, final compliance
schedule dates, and conditions for extensions beyond one
year.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may be submitted until 4:30 p.m. on June
12, 1997, to the Director, Office of Air Proegram Development,
Department of Environmental Quality, P.O. Box 10009,
Richimond, Virginia 23240. :

Contact: Karen G, Sabasteanski, Policy Analyst, Office of
Air Program Development, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephcne
(804) 698-4426, FAX (804) 698-4510, toll-free 1-800-592-
5482, or (804) 698-4021/TDD &

VA.R. Doc. No. R97-411; Filed April 15, 1997, 8:26 a.m.

Netice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled: 9 VAC 5-
40-10 ot seq. Regulations for the Control and Abatement
of Air Pollution (Rev. €87). The purpose of the proposed
action is to repeal Emission Standards for Mobile Sources
{Article 41; 9 VAC 5-40-5650) because they have been
determined fo be no longer required by federal mandate
pursuant to the review of existing regulations mandated by
Executive Order 15(94).

Public_Meeting: A public meeting will be held by the
department inn the Training Room, First Floor, Department of
Environmental Quality, 629 E. Main Sireet, Richmond,
Virginia, at 9 a.m. on Wednesday, June 11, 1997, to discuss
the intended action. Unlike a public hearing, which is
intended only to receive testimony, this meeting is being held
to discuss and exchange ideas and information relative to
regulation development.
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Ad_Hog Advisory Group:  The depariment is soliciting
commenis on the advisability of forming an ad hoc advisory
group, ulilizing a standing advisory committee or consulting
with groups or individuals registering interest in working with
the department to assist in the drafting and formation of any
proposal. The primary function of any group, commitiee or
individuals that may be utilized is to develop recommended
regulation amendments for department consideration through
the collaborative approach of regulalory negotiation and
consensus.  Any comments relative to this issue may be
submitted uniil 4:30 p.m. on Thursday, June 12, 1997, to the
Director, Office of Air Program Development, Depariment of
Environmental Quality, P.O. Box 10009, Richmond, Virginia
23240,

Public_Hearing Plans:  After publication in the Virginia
Register of Regulations, the department will hold at least one
public hearing fo provide opportunity for public comment on
any regulation amendments drafted pursuant to this notice.

Need: The regulation is no longer essential (i) to protect the
health, safety or welfare of citizens or (i) for the efficient and
economical performance of an important governmental
function. It now exceeds the specific minimum reguirements
of legally binding state and federal mandates. An explanation
as fo how this conclusion was reached is set forth below.

The regulation is no longer needed for air poliution planning
purpeses. The regulation was adopted in order to implement
the poiicy set forth in the Virginia Air Pollution Contro! Law
and to fulfii the Commonwealth's responsibilities under the
Federal Clean Air Act to provide a legally enforceable State
Implementation Plan for the control of criteria pollutants.
These statutes still remain in force, but the provisions that
initiated adoption of the regulation have changed.

Analysis reveals that the regulation is not consistent with
applicable state and federal regulations, statutory provisions,
and judicial decisions. Factors and circumstances {(federal
statutes, original intent, state air quality program and air
poiluticn control methodology and technology) which justified
the initial issuance of the regulation have changed o a
degres that would justify a change to the basic requirements
of the regulation.

Federal guidance on states' approaches to air poliution
conirol has varied considerably over the years, ranging from
very general in the early years of the Clean Air Act to very
specific in more recent years. This regulation, Rule 4-41,
was adopted in 1972, when no detailed guidance existed.
Therefore, the legally binding federal mandate for this
regulation is general, not specific, consisting of the Clean Alr
Act's broad-based directive to states to meel the air quality
standard for particulate matter, which is emitted by mobile
SOURCES,

Since Rule 4-41 was adopted in 1972, important changes
have bsen made to the State Implementation Plan which
have resulied in significantly better control of the emissions
this regulation was designed to limit. For instance, under the
1940 amendments of the Clean Air Act, all motor vehicles in
. Mirginia's melropolitan urban areas (two million vehicles out

o of the statewide total of five million) are now or will soon be

subject to inspection and maintenance (/M) programs, which
will provide for a higher level of stringency for control of

visible emissions and other pollutants than the level provided
for by Rule 4-41. In addition, the enforcement of
antitampering prohibitions is accomplished through statewide
safety inspections caried out by the siate police. (The
antitampering provisions of Rule 4-41 merely duplicate those
of § 46.2-1048 of the Code of Virginia.) In light of these
newer and more effective controls, the reguiation should be
rescinded.

Alternatives: Alternatives fo the proposed regulation
amendments being considered by the depardment are as
follows:

1. Take no action to amend the reguiation. This option
is not being selected for the reason specified below in 3.

2. Make alternative regulatory changes to those required
by the provisions of the legally binding state or federal
mandates. This option is not being selected because no
such changes are warranted.

3. Amend the regulation to satisfy the provisions of the
legally binding state or federal mandates. This option is
being selected because statutory justification no longer
exists for the regulation. Since the adoption of this rule,
changes to the State Implementation Plan have resulied
in more effective methods to control the emissions this
regulation was designed fo limit. The inspection and
maintenance programs mandated by the 1980 Clean Air
Act for Virginia's metropolitan urban areas will provide for
a higher level of siringency for control of visible
emissions and other pollutants than the level provided for
by Rule 4-41. In addition, the enforcement of anti-
tampering prohibitions is accomplished through
statewide safety inspections carried out by the siale
police.

Costs and Benefits: The department is soliciting comments
on the costs and benefits of the alternatives stated above or
other alternatives.

Applicable Statutory Requirements: The regulation was
originally mandated by federal law or regulation. A succinct
statement of the source (including legal citation} and scope of
the mandate are as follows:

Section 110(a) of the Clean Air Act mandates that each staie
adopt and submit to EPA a plan which provides for the
implementation, maintenance, and enforcement of each
primary and secendary air gquality standard within each air
quality control region in the state. The state implementation
plan shall be adopted only after reasonable public notice is
given and public hearings are held. The plan shall includa
provisions to accomplish, among other tasks, the following:

(1) establish enforceable emission limitations and
other control measures as necessary to comply with
the provisions of the Clean Air Act, including econormic
incentives such as fees, marketable permits, and
auctions of emissions rights;

(2) establish schedules for compliance; and

(3) prohibit emissions which would contribute to
nonattainment of the standards or interference with
maintenance of the standards by any stale.
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40 CFR Part 51 sets out requirements for the preparation,
adoption, and submittal of state implementation plans. These
reguirements mandate that any such plan shall include
several provisions, including those summarized below,

Subpart G (Control Slrategy) specifies the description of
control measures and schedules for implementation, the
description of emissions reductions estimates sufficient to
afiain and maintain the standards, time periods for
demonstrations of the control sitrafegy’s adequacy, an
emissions inverdory, an air guality data summary, data
availability, spescizl requirements for lead emissions, stack
height provisions, and intermitlent control systems.

Subpart K (Source Survelllance) specifies procedures for
emissions reports and recordkeeping, procedures for testing,
inspecfion, senforcement, complaints, fransporiation contro!
measures, and procedures for continuous emissions
mornitoring.

Subpart L (Legal Authority) specifies the requiremenis for
legal authority to implement plans.

Section 51.230 under Subpar L specifies that sach state
implementaiion plan must show that the state has the legal
authority to carry out the plan, including the authorily fo
perform the foliowing actions:

{1} adopt emission standards and limitations and any
other measures necessary for the attainment and
maintenance of the national ambient air quality
standards;

{2} enforce applicable Jaws, regulations, and

standards, and seek injunctive relief;

{3} abate pollutant emissions on an emergency basis
to prevent substantial endangerment to the health of
psrsons;

{4) prevent construction, modification, or operation of 2
facility, building, structure, or installation, or
combination thereof, which directly or indirectly results
of may resuit in emissions of any air pollutant at any
location which will prevent the atlainment or
maintenance of a national standard;

(5) obtain information necessary to determine whether
air pollution sources are in compliance with applicable
laws, regulations, and standards, including authority to
require recordkeeping and to make inspections and
conduct tegts of air pollution sources;

{6} require owners or operators of stationary sources
to install, mainiain, and use emission monitoring
devices and to make periodic reporis to the staie on
the nature and amounts of emissions from such
stationary sources; and

(7} make emissions dats available to the public as
reported and as correlated with any applicable
emission standards or limitations.

Section 51.231 under Subpart L requires the identification of
legal authority as follows:

{1) the pravisions of iaw or regulation which the state
detarmines provide the authorities required under this

section must be specifically identified, and copies of
such laws or regulations must be submitted with the
plan; and

(2) the plan must show that the legal authorities
specified in this subpart are available to the siate at
the time of submission of the plan. '

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Public comments may ke submitted until 4:30 p.m, on
Thursday, June 12, 1997, to the Director, Office of Air
Program Development, Department of Environmental Quality,
P.O. Box 10009, Richmond, Virginia 23240.

Contact: Karen G. Sabasteanski, Policy Analyst, Office of
Air Program Development, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4428, FAX (804) 698-4510, toll-free 1-800-592-
5482, or (804) 698-4021/TDD &

VA.R. Doc. No. Re7-412; Filed April 15, 1997, 8:27 am.
STATE BOARD OF EDUCATION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Education intends to
consider repealing regulations entitled: 8 VAC 20-20-10 et
seq. Regulations Governing the Licensure of School
Personnel and promulgating regulations entitled: 8 VAC 20-
21-10 et seq. Regulations Governing the Licensure of
School Personnel. The purpose of this action is to repeal
the Licensure Regulations for School Personnel and
promulgate new regulations. The need 1o repeal the old
regulations and establish-new ones is based on the need to
(i) align the licensure requirements for school personnel with
the requirements of the Standards of Learning objectives for
students; (i) establish a statewide licensure system for all
teacher education approved programs and continue to
provide some flexibility for institutions with approved
programs; and (i} reduce the number of endorsements from
the current 104. The proposal establishing new regulations
accomplishes all three objectives, including recommending a
reduction of 47% (from the current 104 to 49) in current
endorsement areas. The agency intends fo hold a public
hearing on the proposed regulation after publication.

Statutory Authority: § 22.1-298 of the Code of Virginia.
Public comments may be submitted until June 13, 1997.

Contact: Dr. Thomas A. Elliott, Assistant Superintendent for
Compliance, Department of Education, P.O. Box 2120,
Richmond, VA 23218-2120, telephone (804) 371-2522.

VA.R. Doc. No. R97-416; Filed April 15, 1997, 2:29 p.m.
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DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Notice of Intended Regulatory Action |

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider promulgating regulations
entitted: Conduct of Informal Appeals; Conduct of Formal
Appeals. The purpose of the proposed ‘action is to provide a
basic framework for the orderly and timely conduct of informal
and formal appeals brought pursuant to the Administrative
Process Act (§ 9-6.14.1 et seq. of the Code of Virginia). The
agency does net intend fo hold a public” hearing on the
proposed regulation after publication.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Public comments may be submitted until June 11, 1897.

Contact: Victoria P. Simmons or Robeita J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 800 E. Broad St., Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or FAX (804) 371-4981.

VA.R. Doc. No. R87-429; Filed April 23, 1997, 10:40 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Depariment of Medical Assistance
Services intends to consider amending regulations entitled:
12 VAC 30-30-20 and 12 VAC 30-120-400. Medallion II:
Quality Control and Utilization Review; Coverage and
Conditions of Eligibility. The purpose of the proposed
action is to promulgate federal requirements regarding
monitoring HMOs under contract to Medicaid and conform
federal preprinted pages to policies already promulgated.
The agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: § 32.1-325 of the Code of Virginia.
Public comments may be submitted until May 28, 1997.

Contact: Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St, Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or FAX (804).371-4981.

VA.R. Doc. No. R97-395; Filed April 9, 1997, 9:25 a.m.
DEPARTMENT OF MINES, MINERALS AND ENERGY

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Mines, Minerals and
Energy intends to consider amending regulations entitled: 4
VAC 25-100-10 et seq. Regulations Governing Vertical
Ventilation Holes and Mining Near Gas and Qil Wells.
The purpose of the proposed action is to amend the
Depariment of Mines, Minerals and Energy's (DMME)

regulations governing drilling, equipping and operating
vertical ventilation holes used to remove methane from
underground coal mines. [t also governs the practice of
mining near or through a vertical ventilation hole or gas well,
Use of verical ventilation holes affects the safety of
underground miners through their removal of explosive
methane from the mine atmosphere, and due to potential
hazards associated with mining activity occurring in close
proximity to the vertical ventilation holes. The regulations are
also necessary to protect the welfare of citizens having
interests in the vicinity of a location of a vertical ventilation
hole.

The amendments will implement the recommendations
identified during DMME's regulation review under Executive
Order 15(84). The recommendations will streamline the
regulatory process, eliminate unnecessary regulatory
requirements, clarify language, and implement changes
based on DMME, mine operator, coal miner, and citizen
experience implementing the regulation since it was last
amended in 1991. Copies of the regulatory review report are
available at the Department of Mines, Minerals and Energy,
Division of Mines, Big Stone Gap, Virginia, and the
Depariment of Mines, Minerals and Energy, 202 North Ninth
Street, 8" Floor, Richmond, Virginia. The agency intends to
hold a public hearing on the proposed regulation after
publication.

Statutory Authority:  §§ 45.1-161.3, 45.1-161.106, 45.1-
161.121, 45.1-161.254, and 45.1-161.292,

Public comments may be submitted until June 30, 1997.

Contact: Frank Linkous, Mine Division Chief, Department of
Mines, Minerals and Energy, U.5. Route 23 South, P.O.
Drawer 900, Big Stone Gap, VA 24219, telephone (540) 523-
8100, FAX (540) 523-8239, or toll-free 1-800-828-1120 (VA
Relay Center)

VA.R. Doc. No. R97-485; Filed May 7, 1997, 9:51 a.m.
BOARD OF NURSING

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled: 18 VAC 30-20-10 et seq.
Regulations Governing the Practice of Nursing. The
Board of Nursing proposes action on the recommendations of
its Executive Order 15(94) report as follows:

1. In the initial approval of nursing education programs,
the board intends to eliminate several burdensome
requirements such as submission of a study
documenting need and a current catalog and reduce the
time required for submission of information prior to the
expected opening date from 15 1o 12 months. The board
also recommends moving the requirement for the
institution to graduate its first class prior to final approval
from Phase Il to Phase |l of the process.

2. In requirements for organization and administration,
the board recommends elimination of the requirement for

Volume 13, Issue 18

Monday, May 26, 1997

2091



Notices of Intended Regulatory Action

authorization by the charter of the controlling institution
as unnecessary or redundant of other regulations. It also
intends to provide more flexibility by specifying that the
governing institution be accredited by a "state agency or
by a certifying body recognized by the U. 8. Department
of Educafion" and to clarify that the agency or institution
is one utilized "as a clinical experience facility" and that it
shall be in good standing with the appropriate licensing
body.

3. In an effort to clarify the role of the director of the
nursing education program, the board recommends
model language from the National Council of Siate
Boards of Nursing. An amendment is recommended to
clarify thai there must be evidence of financial support
and resoutrces to meet the goals of the program in order
to address a problem for studenis who are harmed by
programs being abruptly terminated.

4. The board recommends amendments. to eliminate
program objectives that are difficult fo measure and fo
clarify the requirements.

5. The board recommends continuing review and
clarification of its requirements for facuity qualifications
and reorganization and rewerding to streamline the
content of the regulations.

6. The board will consider amendments which will
provide for a broader regulation on the proportional
number of faculty to students. In its consideration, the
board will consult with educators and clinical supervisors
to determine a proportion that is sufficient to promote
safety for patients to whom students provide care. 1t will
also consider amendments to make the ratio
reguirement of faculty to students in a clinical setting less
restrictive when preceptors are being utilized.

7. The board intends to promulgaie other amendments
which will eliminate unnecessary requirements such as
the conditions of employment for faculty and the
organizational requirements for the nursing faculty and
will revise regulations on the principal functions of the
faculty for clarification.

8. The board recommends a less restrictive and costly
requirement which permits clinical supervision of
students in a nursing program by preceptors rather by
faculty in written agreements with cooperating agencies.

9. The board recommends amendments to permit the
schools more flexibility and autonemy in revising
curriculum.

10. The board recommends elimination of the
burdensome and expensive reporting to the board when
a school intends to make changes in its nursing
education program. '

1. To conform to changes in the Code of Virginia
regarding the Education Special Conference Committee,
the board intends fo reduce the number of persons
required to serve from three 1o two and to clarify other
references in regulation to the committee.

12. In its regulations on the closing of an approved
nursing education program, the board recommends

elimination of the specific procedures which a school
must follow.

13. The board recommends consideration of
amendments to Part 11l on Licensure and Practice which
organize the requirements for greater clarity but which do
not change the substance of the regulations, which the
board finds to be necessary and reasonable.

14. In the requirements for approval of a nurse aide
education program, the board recommends the addition
of evidence of financial support and resocurces sufficient
to meet the minimal requirements of these regulations to
address a problem of nurse aide students who have lost
tuition payments amounting to several thousand dollars.

15. In the section which sets forth qualifications for
instructors in a nurse aide education program, the board
will consider an amendment to the current requirement
for the primary instructor to have experience as a RN for
two years within the previous five years with at least one
year in a long-term care facility.

16. The board will also consider other modifications to
the requirements for nurse aide education to make some
regulations less restrictive and eliminate some
requirements which are no longer necessary. '

17. The board recommends an amendment in Part VI on
the Medication Administration Training Program to
require a test at the conclusion of the program to provide
some measure of assurance for the safety of the public
that the person has minimum competency.

In addition to the recommended changes resulting from the
review of regulations, the Board of Nursing has identified two
issues which it seeks fo address through promulgation of
proposed regulations.

A. Identification of Category of Licensure for Patient
Protection

In order for the public to be informed about the health care
they are receiving, the board intends to consider amending
its regulation to require registered nurses, iicensed practical
nurses, certified nurse aides, and clinical nurse specialists to
identify themselves by name and appropriate title to their
patients.

B. Establishment of protocol for administration of adult
vaccines by certain practitioners.

In the 1988 General Assembly, the Drug Control Act was
amended to permit the administration of adult vaccines by
registered nurses when a person when prescriptive authority
was not present under a protocol approved by the Board of
Nursing. For consistency and ease of administration, the
board has determined that development of a regulation for
such a protocol would be in the best inferest of public safety.
Through the establishment of a standard protocol, the groups
seeking to operate “flu vaccine clinics” would have guidelines
io follow.

The agency intends to hold a public hearing on the proposed
regulation after publication. '

Statutory Authority: . § 54.1-2400 and Chapter 30 (§ 54.1-
3000 et seq.) of Title 54.1 of the Code of Virginia.
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Public cormmenis may be submilted until June 11, 1987,

Contact: Nancy K. Durrell, R.N., Executive Dirsctor, Board
of Nursing, 68808 W. Broad $t., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-8908, FAX (804} 652-3943,
or (804) 662-7T197/TDDE

VAR, Dog. Na., Re7-420; Filed April 22, 1997, 12:59 pm,
BOARD OF OPTOMETRY

Haotics of Intended Regulatory Action

Notice is hergby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Nursing intends {o consider
amending reguiations entitled: 18 VAT 105-30-10 &t seq.
Regulations Governing the Certification of Optometrists
to Use Therapeutic Pharmaceutical Agents. The purpose
of the proposed action is to clarify regulations, to eliminate
unnecessary regulations, and o conform regulations fo
current regulations for the licensure of optometrists as
foliows:

1. Amendmeniz to the definition of “postgraduate chinical
training” to track the language of the statute. Definitions
for terms such as “invasive modality” and “protocol,”
which are not used in the regulations, may be sliminaled.

2. Since the certification of oplometrists to administer
Therapeutic Pharmaceulical Agents is now provided by
the Board of Optometry, reguirements for submission of
certain documients and verification from the Board of
Optometry (to the Board of Medicing) are no longer
needed in regulation and may be deleted.

3. In the section seiting forth the examination for
certification, the board needs to identify that examination
as the National Board of Optometry’s examination in the
Treatment and Management of Ocular Diseases known
as TMOD, which is now being given as a part of the
national examination in optometry. The board intends to
also include the option of “an examination acceptable to
the board” to allow for another examination which will be
subsequentily developed.

4. For consistency with the amended Code of Virginia
section, the listing of Therapeutic Pharmaceutical Agents

in this section should include a regulation permitting the

use of epinephrine administered intramuscular for
anaphylactic shock. Likewige, the board will consider an
amendment to use Therapeutic Pharmaceutical Agents
appropriate to the initiation of smergency treatment of
acule angle closure glaucoma.

5. In order 1o provide consistency in the renewal cycle
for the oplometrist license and the  Therapeutic
Pharmaceutical Agent certification, the board infends to
amend this section to have the two renewed al the same
fime.

6. The board intends to clarify that in addition to the one
postgraduate  program  approved for  Therapeutic
Pharmaceutical Agent certification, other programs which

provide the minimum  aumber of cinleal hours of

sducation may be agceptable.

7. Amendments are necessary for consistency or fo
eliminate redundancy.

8. The board intends 1o consider a reduction in the
application fee from $300 to $200 since that fee no
jonger Includas administration of an examination and an
adjustment in the renewal fee for certification from a
biennial to an annual fee of approximately one half the
eurrent amount.

The agency infends fo hold a public hearing on the
oroposed reguiation after publication.

Statutory Authority: § 54.1-2400 and Chapter 32 of Title 54.1
of the Code of Virginia,

Public comments may be submitted until Junae 11, 1997.

Contact: Elizabeth A. Carer, Ph.D., Executive Diracior,
Board of Optomstry, 6608 W. Broad St, 4th Floor,
Richmond, VA 23230-1717, telephone (804) 662-9910, FAX
{804) 862-2943, or (804) 662-7187/TDDE

VA R. Doc. No. R97-421; Filed April 22, 1907, 12:59 p.m.
PESTICIDE CONTROL BOARD

Notice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Peslicide Control Board intends to
consider amending reguiations entitled: 2 VAC 20-50-10 ot
seq. Reguirements Governing Pesticide Applicator
Certification Under Authority of the Virginia Pesticide
Control Act.  The purpose of the proposed action is to
amend the current regulation to clarify requiremenis for
certification of applicators of pesticides in accordance with
statutory changes effective July 1, 1995, in §§ 3.1-249.27,
3.1-248.51, and 3.1-249.53 of the Code of Virginia. In
addition, several amendments to be considered by the
Pesticide Contro! Board include but are not limited to:
categories of pesticide applicators, cerdification Requirements
for pesticide applicators, cerlification standards for pesticide
applicators, suspension and revocation of cerdificates, denial
of certification, reciprocal cedification, recordkeeping
requirements, evidence of financial responsibility, and
general housekeeping changes to make the regulation
clearer. In addition, as a part of this regulatery action, the
agency intends o review the regulation for effecliveness and
continued need and to eliminate unnecessary duplicalion of
language. In addition to receiving commenis about the
regulation iiself and contemplated amendmenis related
thereto, the agenoy alse inviles comment on whather there
should be an advisor for the purpose of this regulatory action.
An advisor is () a slanding advisory panel; (i) an ad hoc
advisory panel; (i) consultation with groups; (iv) consultation
with individuals; and {v) any combination thereof. The
agancy intends 1o hold a public hearing on the proposed
regulation after publicaiion.

Statutory Authority: § 3.1-249.30 of the Code of Virginia.
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Public comments may be submitted until noen on June 15,
1997.

Contact: Dr. Marvin A. Lawson, Program Manager, Office of
Pesticide Services, Department of Agriculture and Consumer
Services, P.O. Box 1163, Room 401, 1100 Bank St.,
Richmond, VA 23218, telephone (804) 371-6558, FAX (804)
371-8598, toll-free 1-800-552-8963, or (804) 371-6344/TDD
5y

VA.R. Doc. No. R97-428; Filed April 23, 1997, 9:24 a.m.

BOARD OF PROFESSIONAL COUNSELORS AND
MARRIAGE AND FAMILY THERAPISTS

+ Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Professional Counselors
and Marriage and Family Therapists intends to consider
amending regulations entitled: 18 VAC 115-20-10 et seq.
Regulations Governing the Practice of Professional
Counseling. The purpose of the proposed action is to clarify
and simplify regulations pursuant to recommendations of
Executive Order 15(94) as follows:

1. Establish an endorsement procedure for applicants
with lengthy experience licensed in other states.

2. Include a reference to Regulations Governing the
Certification of Sex Offender Treatment Providers.

3. Consider specialty designations under the
professional counselor license.

4. Update and clarify educational requirements.

5. Recognize programs accredited by the Council of
Accreditation for Counseling and Related Educational
Programs, and the Commission on Rehabilitation
Education as meeting the definition of a graduate degree
in counseling.

6. Accept National Counselor Certification as fulfillment
of the requirement for a graduate degree in counseling.

7. Reduce the hour requirement for the supervised
residency from 4,000 to 3,000 hours and clarify the
residency reguirement,

8. Change the requirement for supervisors to submit
ahnual evaluations to the board to submit evaluations
directly to the applicant.

9. Include a provision to approve graduate programs
that contain the core course work requirements and a
2,000 hour residency and allow graduates from those
programs to sit for the examination upon receipt of the
graduate degree.

10. Include a requirement for licensees to notify the

board of change of name or address.

11.  Simplify the reinstatement procedure for lapsed
licenses.

12. Expand the requirement to report violations of the
laws and regulations governing the practice of
professional counselors to include viclations committed
by any mental health service provider.

13. Consider incorporating any ethical standards of the
American Counseling Association that might enhance
the board's ability {o protect the public from unethical
practitioners.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 54.1-2400 and Chapier 35 (§ 54.1-
3500 et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until June 25, 1997.

Contact: Janet D. Delorme, Deputy Executive Director,
Board of Professional Counselors and Marriage and Family
Therapists, 6606 W. Broad St., 4" Floor, Richmond, VA
23230-1717, telephone (804) 662-9575 or FAX (804) 662-
9943.

VA.R. Doc. No. Re7-492; Filed May 7, 1907, 11:36 a.m.
REAL ESTATE BOARD

1 Notice of Intended Regufatory Action

Notice is hereby given in accordance with § 9-6.14.7.1 of the
Code of Virginia that the Real Estate Board intends to
consider amending regulations entitled; 18 VAC 135-48-10
et seq. Time-Share Regulations. The purpose of the
proposed action is to review and seek public comment on the
registration and disclosure requirements for time-shares
offered or disposed of in the Commonwealth of Virginia.
Other changes to the regulations which may be necessary
will be considered. The agency intends to hold a public on
the proposed regulation after publication.

Statutory Authority: § 55-396 of the Code of Virginia.
Public comments may be submitted until June 27, 1997.

Contact: Emily O. Wingfield, Property Registration
Administrator, Department of Professional and Occupational
Regulation, 3600 W. Broad St, Richmond, VA 23230,
telephone (804) 367-8510, FAX (804) 367-2475, or (804)
367-9753/TDD &

VA.R. Doc. No. R87-481; Filed May 8, 1997, 11:47 a.m.
SOIL AND WATER CONSERVATION BOARD

Notice of intended Regulatory Action

iotice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Soil and Water Conservation Board
intends to consider promulgating regulations entitled: 4 VAC
50-60-10 et seq. Watershed Improvement District
Referenda Regulations. The purpose of the proposed
action is 1o develop regulations which wil specify
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arrangement for the conduct of referenda associated with the
formation and operation of a watershed improvement district
(WID),

Need: The proposed regulation is needed to make an
electoral process efficient, complete, and consistent.
Promulgation should make i possible to carry out existing law
for the establishment of a watershed improvement district
{WID). Unfortunately, the completion of the regulations may
automaticaily make other required resources and experiise
unavailable from the State Board of Elections, local boards of
elections, and registrars. A WID is a means for local citizens
to organize themselves into a self-governing unit capable of
accepling moneys and financing needed environmental
structures. This enables community determination of needs,
which may serve to prevent state or federal impaosition of
natural resource requirements.

This is not a new intent of state law. The change merely
designates different responsibility for setting referenda
procedures. Formerly the responsible entity was the local
Soil and Water Conservation District; now it is the Virginia
Scil and Water Conservation Board, which already is
accourtable for land and water management and oversight of
Virginia's 46 soit and water conservation districts.

Substance and Purpose: The referendum is the means by
which landowners in a particularly defined area can vote to
determine if a watershed improvement district should be
created, and to determine if taxes and service charges should
be levied to support the financial commitments of that WID to
make improvements. Through these regulations, citizens will
have an ability fo address unique natural resource issues in
conjunction with their locally elected soil and water
conservation district (SWCD).

State law authorizes establishment of a WID within a soil and
water conservation district or districts. A referendum that
must pass both amang the resident landowners and among
all the qualified voters has been the mechanism for
determining the WID's existence. The passage limit on the
landowner portion of the referendum must be by two-thirds in
favor who also must own two-thirds of the land. Passage of
the referendum portion by all qualified voters is by simple
majority.

Recodification of the election laws several years ago
inadvertently affected the WID formation process by not
addressing the WID references to the election laws. In
response, the 1995 General Assembly mandated that the
referenda authorized under the WID law be governed by
regulations developed by the \Virginia Secil and Water
Conservation Board., This wili ensure that SWCD's across
the state employ a consistent process, rather than each
SWCD individually having to establish procedures for
elections.

Estimated Impact. The reguiations enable citizens to form a
special assessment district, allowing the natural rescurce
needs of a particular locale to be addressed and treated
according to the wishes of the residents. Additional taxes
and charges may be approved by referenda and collected to
finance needed functions and structures within the district. A
WID may incur indebtedness, borrow funds and issue bonds,
subject fo voter approval and landowner approval by

referenda. The economic impact of this regulatory proposal
will depend on the needs of each area, and only if the
qualified voters and the landowners themselves wish for it to
occur.

The regulations will name persons to conduct a referendum
and describe associated administrative systems. The
placement of perfunctory duties will be determined through
expert advice and suggestions received during the public
processes of the Administrative Process Act and the board's
Regulatory Public Participation Procedures. While many
details cannot be predicted at this preliminary stage, the least
burdensome option will be selected so as {0 minimize the
procedural steps associated with a referendum. The
Department of Conservation and Recreation and the Virginia
Soil and Water Conservation Board are very mindful of the
limitation of resources and de not want to afflict themselves,
soil and water conservation districts or citizens with minutia
and technicalities that go beyond the minimum legal and
effective requirements for a secure election.

Alternatives:  The agency is not aware of any less
burdensome or less infrusive alternatives for achieving the
intent of the statute, aside from promulgating a set of uniform
regulations for use throughout the Commonwealth. These
regulations are not intended to be burdensome, nor intrusive,
but, rather to promote essential American freedoms,
including that of voting, expressing individual views, and
helping to shape the character of oneg's local community.
Electoral processes are a necessary function of government.
Taxation is also an essential function of government. In this
case, these functions are placed at the local lavel closest fo
the people. All alternatives considered are ouiside the scope
of the regulatory process and would require lagislative action.

Alternatives considered involve:

1. Rewrite of the Watershed Improvement District Act to
require the joint responsibility of the State Board of
Elections, local boards of elaections, and local registrars;
the Virginia Soil and Water Conservation Board, the
Director of the Depariment of Conservation and
Recreation, and the local soil and conservation districts.
Current law fractures these resources and appears {0
make the actual functioning of referenda unworkable due
to the absence of one or more of the above required
parties fo carry out the process. Currently either the
expertise and support of the State Board of Elections is
missing or the specific methodology required by §§ 10.1-
617, 10.1-625, 10.1-628, and 10.1-634 of the Code of
Virginia to hold referenda is missing. This alternative
should be explored, but is beyond the current
requirement o produce a set of regulations. Such an
alternative would require major statutory changes and is
outside of this regulatory process.

2. Amendments to the basic law to ensure the continued
involvement of the State Board of Elections, local boards
of elections, and local registrars. Under current law, the
responsibilities of the State Board of Elections for such
WID referenda will end with the effeciive date of the
proposed regulations. The Department of Conservation
and Recreation cannot understand how the referenda
process would function without these resources. The
Virginia Scil and Water Conservation Board and the
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department would have to duplicate the processes and
resources of the state and local boards of elections and
local registrars. Such an alternative would reguire major
statutory and budget changes and is ouiside of this
reguiatory process.

3. Amendment of the existing law to reguire the 46 local
s0il and water conservation districts individually to
promulgate regulations. First, they probably would be
required 1o promuigate individual sets of public
participation procedures., Second, they would be
required to promulgate individual sets of Watershed
Improvement District Referenda Regulations. Thus there
would be an additional 92 sets of regulations in the
Commonwealth, which would surely differ and cause
confusion to the public, particularly when WID proposals
overlap jurisdictional boundaries. Further, this scenario
would require districts to duplicate, on an individual
district basis, the processes and resources of the siate
and local boards of elections and local registrars. Such
an alternative would require major statutory changes and
is outside of this regulatory process.

4. Amendment of the existing law to centralize the local
soil and water conservation districts’ authority under §
10.1-617 of the Code of Virginia to develop individuai
and separate regulations to conduct a public hearing as
permitted by § 10.1-616 of the Code of Virginia under the
authority of the Virginia Soil and Water Conservation
Board. Current wording is permissive, nhot mandatory,
for the local soil and water conservation districts fo
develop such regulations. If centralized, the Virginia Soil
and Water Conservation Board could be directed to
incorporate such requirements into these Watershed
Improvement District Referenda Regulations to provide
one uniform set of requirements statewide to cover this
entire procass. Such an alternative would require major
statutory changes and is outside of this regulatory
process.

5. Amendment to simply repeat the local soll and water
conservation districts’ authority under § 10.1-617 of the
Code of Virginia to develop individual and separate
regulations to conduct a public hearing as permitted by §
10.1-616 of the Code of Virginia. If repealed, the local
soil and water conservation districts would rely upon the
Virginia Freedom of Information Act and any other
pertinent laws to conduct the public meeting. Such an
alternative would require major statutory changes and is
outside of this regulatory process.

Ad hoc Commitiee: The director intends to form an ad hoc
committee to assist the board and depariment in gathering
data and issues and in developing draft, proposed
regulations. Meetings of the ad hoc commitiee will be public
and published in The Virginia Register of Regulations.

The department requests comments on the costs and
benefits of the stated alternatives or other alternatives.

The director intends to hold at least one public hearing on the
propased regulation after it is formally adopted by the board
as a proposed regulation and it is published in The Virginia
Register of Regulations.

To be considered, written comments should be directed to
Mr. Leon E. App at the address below and must be received
by 4 p.m. on Tuesday, July 28, 1887. In addifion, the
department’s staff will hold a public hearing on Thursday,
May 15, 1997, at 7 p.m. in House Room C of the Virginia
General Assembly Building located at 810 Capitol Street,
Richmond, Virginia 23219, to receive views and comments
and to receive guestions of the public.

Accessibility to Persons with Disabilities: The May 15, 1997,
a public meeting is being held at a public facility accessible to
persons with disabilities. Any person with questions on the
accessibility of the facilities should contact Mr. Leon E. App
at the address below or by telephone at 804/786-4570.
Persons needing interpreter services for the deaf must notify
Mr. App no later than Thursday, May 8, 1987, at 4 p.m.

Applicable Laws and Regulations: Chapier 6 (§ 10.1-614 et
seq.) of Title 10.1 of the Code of Virginia, especially §§ 10.1-
634.1, 10.1-617, 10.1-624, 10.1-628 and 10.1-634.

Chapters 1.1:1 (§ 9-6.14:4.1 et seq.) and 1.2 (§ 9-6.15 et
seq.) of Title 9 of the Code of Virginia.

The Virginia Soil and Water Conservation Board's Regulatory
Public Participation Procedures found at 4 VAC 50-10-10 et
seq. and formerly VR 625-00-00:1 apply.

Governor Allen’'s Executive Order 13 (84), Review of
Regulations Proposed by State Agencies,

Note: It must be assumed at this time that the federal voting
rights laws apply to this action. Advice from the Attorney
General's Office is to complete the Virginia regulatory actions
and then submit the final regulation product fo the Aftorney
General who will forward it to the U. S. Department of Justice
for their review and determination of coverage.

Public Hearing Plans; ©On behalf of the board, the
department seeks oral and written comments from interested
persons on the intended regulatory action and on the costs
and benefits of any alternative actions. In particular, the
depariment requests comments on how the board may best
develop these regulations to account for the total referenda
process without assistance or resources from the State Board
of Elections, local boards of elections and local registrars.

Additional Information; For® additional information, review or
copies of material or applicable laws and regulations, contact
Mr. App at the address below.

Statutory Authority: § 10.1-634.1 of the Code of Virginia.

Public comments may be submitted untii 4 p.m. on July 29,
1897.

Contact: Leon E. App, Conservation and Development
Programs Supervisor, Department of Conservation and
Recreation, 203 Governor St., Suite 302, Richmond, VA
23219, telephone (804) 786-4570, FAX {804) 786-6141, or
(804) 786-2121/TDD &

VA.R. Doc. No. R97-396; Filed April 9, 1997, $1:32 a.m.
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Notices of Intended Regulatory Action

DEPARTMENT OF TAXATION

1 Withdrawal of Notices of Intended Regulatory
Action

The Deparment of Taxalion has withdrawn the following
Notices of Intended Regulatory Action:

VR 830-3-446.2.  Intercorporate Transactions, 8:24
VA.R. 4285 August 24, 1982,

VR 630-7-905. Filing Returns and Payment of Tax, 8:26
VAR. 4347, September 24, 1990

VR 830-10-9.1. Audit Sampling, 823 VAR. 4037
August 10, 1992,

VR B830-18-798.11:1 through 630-18-796.11:9. Virginia
Egg Excise Tax, 9:22 VAR, 3838 July 26, 1993,

VA.R. Doc. No, R97-474 through R97-477; Filed May 1, 1997, 1:16 p.m.

. DEPARTMENT OF TRANSPORTATION
(COMMONWEALTH TRANSPORTATION BOARD

T Notice of intendad 'Reguiatcry Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Commonwealth Transportation
Board intends to consider amending regulations entitled: 24

L VAG 30-20-10 et seq. General Rules and Regulations of

the Commonwealth Transportation Board. The purpose of
the proposed action is o revise the existing regulation, which
establishes general guidelines, policies, and procedures that
commercial, private, and governmental applicants must
following when seeking io perform work within the VDOT-
owned or controlled right of way, to make it compatible with
current state and federal regulations and current and future
technology. The agency intends to hold a public hearing on
the proposed regulation after publication.

Statutory Authority: § 33.1-12(3) of the Code of Virginia.
Public comments may be submiited until June 25, 1997,

Contact: Richard R. Benneit, Assistant Division
Administrator, Right of Way and Utilities Division, Department
of Transportation, 1401 E. Broad St., Richmond, VA 23219,
telephone {804) 786-2923, FAX (B04) 786-1708, or toll-free
1-800-307-4630/TDD 2

VA.R. Doc. No. R97-496; Filed May 8, 1997, 2:06 p.m.

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 8-6.14:7.1 of the
Code of Virginia that the Commonwealth Transporiation
Board infends to consider promulgating regulations entitled:
24 VAC 30-215-10 et seq. Utility Accommaodation Policy.
The purpose of the proposed action is to clarify and amend

: + the terms and conditions under which utility facilities may be
- granted access io highway right of way as required by current

federal and stale regulations. The agency intends to hold a
public hearing on the proposed regulation after publication.

Statutory Authority: § 33.1-12(3) of the Code of Virginia.
Public comments may be submitted untl! June 25, 1997.

Contact: Richard R. Bennett, Assistant Division
Administrator, Right of Way and Utilities Division, Department
of Transportation, 1401 E. Broad St., Richmond, VA 23219,
telephone (804) 786-2923, FAX (804) 786-17086, or tol-free
1-800-307-4630/T0D B

VA R. Doc. No. R97-495; Filed May 6, 1997, 2:06 p.m.
STATE WATER CONTROL BOARD

T Withdrawal of Notice of Intended Regulatory
Action

The State Water Control Board has withdrawn the Notice of
Intended Regulatory Action to amend the Fees for Permits
and Certificates regulation (8 VAC 25-20-10 et seq.). The
notice appeared in 11:25 VA.R. 4098-4099 Seplember 4,
1995. .

VA R. Doc. No. R87-493; Filed May 7, 1997, 12:02 p.m.
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PUBLIC COMMENT PERIODS - PROPOSED REGULATIONS
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PUBLIC COMMENT PERIODS REGARDING STATE AGENCY REGULATIONS

Effective July 1, 1995, publication of notices of public comment periods in a newspaper of
general circulation in the state capital is no longer required by the Administrative Process Act (§
9-6.14:1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated
the newspaper publication requirement from the Adminisirafive Process Act.
Register of Regulations, the Registrar of Regulations has developed this section entitled “Public
Comment Periods - Proposed Regulations” to give notice of public comment periods and public
hearings to be held on proposed reguiations, The notice will be published once at the same
time the proposed regulation is published in the Proposed Regulations section of the Virginia
Register. The notice will continue to be carried in the Calendar of Evenis section of the Virginia
Register until the public comment period and public hearing date have passed. :

In The Virginia

MNotice is given in compliance with § 9-6.14:7.1 of the Code of Virginia that the following pubiic hearings and public comment
periods regarding proposed state agency regulations are set to afford the public an opportunity to express their views.

CRIMINAL JUSTICE SERVICES BOARD

Juiy 8, 1997 - 10 a.m. - Public Hearing

The Library of Virginia, 800 East Broad Street, Richmond,
Virginia.

July 25, 1997 — Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Criminal Justice Services
Board intends to amend regulaticns entitled: & VAC 20-
160-10 et seq. Rules Relating to the Court-Appointed
Special Advocate Program. The purpose of the
proposed aclion is to amend the current regulations
related to the court-appointed special advocate programs
o ensure that they are in support of and consistent with
the mission and growth of the program in Virginia.

Statutory Authority: §§ 9-173.6 and 9-173.8 of the Cede of
- Wirginia.

Contact: Fran Ecker, Section Chief, Juvenile Services Unit,
Deﬁanment of Criminal Justice Services, 805 E. Broad St.,
10" Floor, Richmond, VA 23219, telephone (804) 786-3967
or FAX (804) 371-8981.

VIRGINIA RACING COMMISSION

June 18, 1997 - 9:30 a.m. — Public Hearing
Tyler Building, 1300 East Main Street, Richmond, Virginia.

July 25, 1997 — Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Virginia Racing Commission
intends to amend regulations entitled: 11 VAC 10-20-10
et seq. Regulations Pertaining to Horse Racing with
Pari-Mutuel Wagering. The purpose of the proposed
action is to establish conditions under which pari-mutuel
wagering shall be conducted on horse racing in the
Commonwealth.

Statutory Authority: § 59.1-369 of the Code of Virginia.

Contact:  Williamm H. Anderson, Policy Analyst, Virginia
Racing Commission, P.O. Box 1123, Richmond, VA 23218,
telephone (804) 371-7363 or FAX (804) 371-6127.
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PROPOSED REGULATIONS

Far information concerning Proposed Reguiations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. ftafic fype indicates proposed new text,
Language which has been stricken indicates proposed text for dalstion.

CRIMINAL JUSTICE SERVICES BOARD

Tille_of Regulaticn: 6 VAC 20-1680-10 et sey. Rules
Reilating to the Court-Appointed Special Advocate
Program {CASA} (amending § VAC 20-160-10 through &
VAC 20-180-100 and 6 VAC 20-180-120; repealing 6 VAC
20-180-110},

Statutory Authority: §§ 9-173.6 and 9-173.8 of the Code of
Virginia.
Public Hearing Date: July 8, 1997 - 10 a.m.

Public comments may be submitted until July 25, 1897.

{See Calendar of Events seclion
for additionai information)

Basis: Section 9-173.8 of the Code of Virginia established
the Court-Appointed Special Advocate Program (CASA) in
Virginia. This section of the Code also legally mandated that
the Depariment of Criminal Jusfice Services (DCJS)
administer the CASA Program. The adminisiration of the
program includes promulgating and revising the regulations
pertaining to the program and ensuring that programs adhere
to the reguiations enacied. Section 9-173.8 requires the
department to promulgaie regulations governing the
qualifications of advocates.

Purpose: The current regulations were effective in 1992 and
were intended to provide guidance to new programs in their
infancy stages and to ensure the safety and welfare of the
abused and neglected children served by the local programs.
Since that time, many of these programs have matured and
many other programs have been established. Locai program
directors have encouraged the Department of Criminal
Justice Services to revise the existing regulations in order to
clarify many issues which currently cause confusion across
the state. Further, as programs have grown their needs have
changed and their capacities fo serve have grown. Now
programs are moving into previcusly unexplored areas, thus
they are soliciting the regulations for guidance in dealing with
these new issues. By revising the regulations, it will be
possible to address many of the specific concerns of the local
programs that are governed by the regulations.

Substance: The proposed changes are of two main
categories: corrective and substantive. The corrective
changes are revisions which improve upon grammar or clarify
the linguistic aspecls of the regulations. The substantive
changes are generally adjustments in training requirements
and program ratios intended to maintain the guality of the
CASA program.

Significant changes to the regulations are as follows:

* Programs will be required 1o have a board which guides
them in their decision-making processes.

* New board members will be required to receive board
training within six months of their appointment.

» The average number of cases per volunteer is not o
exceed three for any program without a rationale
provided to and approved by DCJS.

> The staff-to-volunieer ratio will not exceed one full-time
equivaient to 25 volunteers without the submission of &
rationale and its approval.

 Programs shall write policies regarding compiiance with
EQE, Drug-Free workplace, Smoke-Free workplace, and
political activity statements.

¢ The fraining requirements for new volunieers is
increased to 30 hours,

» Programs must make available st least 12 hours of in-
servige training annually.

« Volunteers must attend at least 12 hours of continuing
educaiion annually.

lssues: The regulations only pertain o the local programs,
and thus are most likely to directly impact them. It is
expected that the regulaticns will benefit the local programs
by clarifying expeciations and providing guidelines for their
practice. The reguired accompanying reporis follow a format
suggested by the Virginia CASA Association and should thus
be easier and less time-consuming for the programs fo
submit.

On a larger scale, failure to revise the regulations may have a
detrimental impact on the children that the CASA program is
intended o serve. Due to the expansion of the program
throughout Virginia, CASA programs have in many ways
outgrown the current regulations and have requested
guidance on a number of issues vital io the maintenance of
high quality service to clients. in order to ensure that CASA
programs are able to protect children's best interest, it is
necessary to set firm standards of acceptabls practice.

Some programs may for various reasons struggle to meet the
new standards set forth by the recommended regulations.
However, there is considerable leniency and discretion
allowed when programs demonstrate a rationale for their
inability to meet any particular reguiremeant of the regulations.

Depantment of Planning and Budgst's Economic Impact
Anglysis: The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 961471 G of the
Administralive Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G reguires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation wouid apply, the identily of any localities and types
of businesses or other entifles particularly affected, the
projected number of persons and employment positions to be
affected, the projecied cosis fo affecled businesses or
entities to implement or comply with the regulaiion, and the
impact on the use and value of private property. The analysis
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presented below represents DPB's best estimate of these
gcotiomic effects.

Summary - of the proposed reguistion. The proposed
regulation amends current regulations governing  courl
appoiiied special advocates (CASA). CASA programs are
locally operated programs thalt use court-appointed
volunteers as advocaies for children in judicial proceedings
involving allegations of child abuse or neglect. The CASA
regulations provide guidance regarding the administration of
these local programs, the administration of volunteers,
quaiifications for volunteers, and fraining guidelines for
volunteers. The primary amendments contained in the
proposed regulation are as follows:

¢ In the absence of a board of directors, local CASA
programs would be required to have an advisory board;

« Mew board members would be required io receive
training within six months of their appointment;

» Staff to volunteer ratios would be changed from the
current 1:30 0 1:25;

= Local CASA programs would be required to comply with
all federal laws and regulations, including those
governing political activity by government workers;

= An out-of-state criminal history would be required for
volunteers who had lived outside of the Commonwealth
in the last three vears, rather than the current one year;

» Voiunteers would be required 1o have 30 hours of initial
iraining, rather than the current 25; and

» Volunteers would be required fo receive 12 hours of
continuing education annually, rather than the current “as
determined by the director.”

Estimated economic impact.  Several of the proposed
revisions largely update the regulation to reflect current
practice in the local CASA programs.  According to
 information provided by DCJS: 1) virually all CASA
programs that do not have a board of directors do have an
advisory board; 2) the staff to volunteer ratio in most
programs is already 1:25; 3) the requirement that volunteers
receive 30 hours of inttial training reflects current local and
national standards;, and 4) most programs aiready raquire
volunteers to receive 12 hours of continuing education
annually,. Because these amendments fo the regulation
largely reflect current practice, they will not necessitate any
procedural changes and will have no economic
CONSequences.

Three of the proposed amendments are likely to have
economic consequences however:

New board member training: The requirement that new
board members receive fraining within six months of their
appoiniments may impose some additional agency costs on
the local CASA programs. Generally, such fraining is
provided to new board members “in-house” by the local
CASA program director. As a result, the costs associated
with such training should be fairly minor. In addition, such
training should assist board members in better peiforming
their duties, thereby improving program administration.

Complisnce with federal laws and regulations: The rationale
provided by DCJS fur this amendment was that many local
programs are already required fo comply with federal laws
and reguistions because such complianee is a condition of
funding they receive from federal sources. Where this is the
casa, the proposed amendment will have no affect on current
operating procedures and, therefore, no economic impact. In
those instances where local programs are not already
required to comply with federal laws and regulations,
howsver, this amendment could increase agency costs. |
would be cost prohibitive for DPB o identify the likelihood or
magnitude of that increase however.

Out-of-state criminal history:  The increased sbirigency
associated with the requirement thai voluntesrs who have
recently lived ouiside the Commonwealth submit a criminal
history record  for that area will likely cause some minor
increase in the costs associated with becoming a CASA
volunieer. This cost is almost cerlainly outweighed, however,
by the benefits associated with protecting abused children
from being unintentionally placed in the hands of individuals
with a criminal background.

Businesses and enfities particularly affected. The proposed
regulation particulady affects the 22 local CASA programs
operating in Virginia and their clieniele.

Localities particularly affected. Mo localities ave particularly
affected by the proposed regulation.

Projected impact on employment. The proposed regulation is
not anticipated to have a significant effect on employment.

Effects on the use and walue of private properdy. The
proposed regulation is not anticipated o have a significant
effect on the use and value of privale property.

Summary of analysis. DPB anticipates that the proposed
amendments to the current reguiation governing local CASA
programs will have two primary sconomic effects: 1) a
potential minor increase in agency costs and in the costs
associated with becoming a CASA volunteer; and 2) an
associated increase in the benefits derived from good
program administration and providing for the safety of
children involved in the program.

Agency's Response io the Depardment of Planning and
Budget's Economic lmpact Analysis; The Department of
Planring and Budget's economic impact analysis indicated
that the potential fiscal impact of the proposed regulations is
minimal. The regulatiovns hold no substantial monetary
implications for any of the 22 local CASA programs in
Virginia. The majerity of the changes proposed revise the
regulations to conform fo current practice across the state.-
Maost programs are already in compliance with the proposed
regulations and would thus not be economically impacted by
the new regulations.

Summary.

The proposed regulation is an amendment fo the current
reguilation refated to CASA programs. The amendments
fo the regulation are inlended fo ensure that ihe
regulation is in support of and consistent with the
mission and goals of CASA programs across Virginia.
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These proposed smendmanits to the cument regulation
are of two main calegodes; corrective and substanfive,
The comective changes are revisions which lmprove
upon grammear or clarfy the finguistic aspacts of the
regulaliong.  The subsfantive changes are gensrally
adiustments in fraining requirements and program ratios
intended fo maintain and enhance the quality of praclice
in Virginia’s CASA programs.

Significant changes fo the regulalions are as follows:
programs will be required lo have a board which guides
them in decision-making processes, new board members
will be required fo recelve hoard fraining within six
months of thelr appointment, e average number of
cases per volunteer i not fo exceed fhree for any
program without a rationale provided to and approved by
the Depariment of Criminal Justice Services, the staif-io-
volunteer ratio will not exceed one fuli-fime equivalent fo
25 active volunleers without the submission of a
rationale and its approval by the Department of Criminal
Justice Services, programs shall write policies regarding
compliance with EOE, Drug-Free workplace, Smoke-
Free workplace, and polifical aclivity stafements, the
training requirements for new volunleers is increased o
30 howrs from 25 hours, programs must make available
af feast 12 hours of in-service lraining annually, and
voluntsers must atfend af least 12 hours of confinuing
education annually.

PARTI.
GENERAL DEFINITIONS,

6 VAC 20-160-10. Definitions.

The following words and terms, when used in this chapter,
shall apply unless the context clearly indicates otherwise:

“Active case” means a case that is assigned by the director
fo a CASA volunieer.

"Board” means the Criminal Justice Services Board.
"CASA" means court-appointed special advocale.

"CASA program™ means any locally operated courf-
appointed special advocale program which ufilizes court-
appointed volunteers to assist in judicial proceedings
involving sllegations that a child is abused, neglected, in
need of sevices or in need of supervision and for whom the
judge determines such services are appraprisle.

"Case” means a child srsibling-group referred o the CASA
program.

“Closed case” means a case in which the court has
released the CASA volunteer or the director has notified the
court of their intent o relzase the case or there has been no
volunieer activity for more than 90 days.

DAY means the Department of Criminal
Services.

Justice

“Feogram Director” means the direclor or coordinator of a
local CABA program  responsible for the day-to-day
operations of the local CASA program,

“Referrad cass” means a case that is refarred by the court
but is not assigned by the direcfor o a2 CASA voluniser.

Wolurdesr” means the cowrt-apnoinied special advocats.
PART U,
PROGRAM ADMINISTRATION.

6 VAL 20-160-20. Advisory Boards.

sehvisery-boards - are-recommanded Ffa fucar LASA pmg;am
does nof havs a bﬂard ﬂf directors, it shall have an advisory
board.

8. The composition of local CASA addsery boards should
include persons represerdatives of each geographic area
served by the program having knowledge of or an interest in
court matters, child welfare and juvenile justice issues from
both public and private sectors.

. Al new board members shall receive board fraining
within six months of their appoinfment.

6 VAC 20-160-30. Recordkeeping and monitoring.

A, CASA programs are required to maintain records of the
aclivities of the CASA program,

B. CASA programs will shall provide guarterly reports on
the operation of the CASA program to the Depariment of
Criminal Justice Services i a format pmwded by the
depariment. The CASA auarerly reporis {Appendisf -
shali cover the following periods:  July- Septemhﬂr October—-
December; January-March; Apm June These reporis are
due by-the-20Hh- onth-follow
guarler on a fimeline as estabhshed by DCJS

C. The guarterly repors will shall include the following:

1. The number of voluntesrs who completed training
during the quarter, the number currently assigned to
cases, and the number of currently inactive o5, and the
number curently unassigned velaniesers;

2. The number of wolunteer hours and a dollar
equivalency for volunieer services for the quarler as
prescribed by DCIS;

3. The number of cases served during the gquarter
including cases opened, closed and continued from
previous quarters {0 ensure unduplicated numbers;

4. Average number of cases per volunteer, if this
number excesds fhree cases a rafionale must be
submitted to and approved by DCJS,

5. Brezkdown of the types of cases handled during the
quarter;

6. Breakdown of the age, sex, and race of children
served af the time of case assignment;

7. For cases closed during the guarter, the average
tength of time each case was assigned io the program;

8. For cases closed during the quarter, the average
length of time each child was in out-of-home placement
while assigned to the program; and

9. The number of new cases referred during the quarier
awaiting assignment of a CASA volunteer or denied
service due to lack of a CASA volunteer.
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D. An annual report (Appendices B, C and, D and E) will
shali be due on a fimeline as
established by DCJS. The annual report will shali include,
but not be limited to, the following:

1. An annual statistical summary;

2. A program budget which contains expendifure and
income projections and the sources and amounis of
income from each source;

3. A narrative detailing the program's accomplishments,
major changes in program policy or operation during the
past year,

4. A letier from the CASA program's fiscal agent or
accountant identifying who is responsible for maintaining
the fiscal records; and stating where the fiscal records
are routlnery kept

and a—statemenk—prepa;fed—m

5. A year-end fiscal statement prepared in accordance
with generally accepted accounfing practices showing
the total cash receipts and disbursements for the CASA
program from the past year.

6 VAC 20-160-40. Program and personnel policies.

A. Programs will shall ensure that an attorney is available
for CASA pregram directors and boards to provide legal
consuliation in matters pertaining to administration of the
programs.

B. Programs will shall not employ as paid staff any
individual who concurrently supervises children-in-need of
services or juvenile offender cases, either for the courts or
any child serving agencies.

C. Programs shall write policies on the following and make
those written policies available to the respective court:

1. The maximum number of cases to which a volunteer
may be assigned at any one time. If that number is
farger than three active cases, a rafionale must be
submitted to and approved by DCJS.

2. The maximum number of volunteers to be supemsed
by each staff person. i

Calcuiations shall be based on the exact number of
hours each staff person spends ir—supepdsion—{as
epposed—to—administrative—or—other—duties}) on case

managemen!t  activiies as opposed to either
administrative or fund-rafsing duties. The staff-to-
volunteer ratio should calculated and reporied each
guarter shall not exceed 1 full-time equivalent staff to 30
25 volunteers who are assigned to aclfive cases. A
request must shall be submitted to and approved by
DCJS should that ruirber ratio exceed 30 71.25.

3. A-pelisyfeor The review, investigation and handling of
any complaints that may be received concerning CASA
volunteers, including procedures for the removal of
CASA  program—to—accept—and - priontize—cases—for
assigrment—to—GASA  volunteers should dismissat

become necessary.

iGles—¢ a—deve jdantifving The specific
fac:tors to be used by the CASA program to accept and
prioritize cases for assignment to CASA volunteers.

5. A—policy—emphasizing The confidentiality of the

records and information to which CASA volunteers will
have access, and training volunteers on the importance
of confidentiality.

6. A-policy-identifying The objectives, standards, and
conduct for CASA volunteers and the procedures that
the CASA program has implemented to evaluate the
performance of its volunteers in order to ensure that
volunieers are meeting CASA’s objectives and standards
of conduct.

CASA volunteers respons:bmty to report mmdents of
suspected child abuse and neglect.

8. A—polisy—and—procedure Concernlng CASA
investigations, CASA’s role and responsibility in assisting
the guardian ad [item, and monitoring court order
compliance.

8. Compliance with federal laws, including Equal
Opportunity Employment, Drug-Free workplace, Smoke-
Free workplace, and politicaf activily statements.

D. CASA programs shall provide staff capable of
managing effective and efficient program operations. The
following job descriptions provide for essential CASA
program management;

1. The pregram director is responsible for accomplishing
organizational goals and all managerial functions. This
staff position requires a degree or equivalent experience
in child welfare, public administration, counseling, human
services, juvenile justice or law. If is also important thaf
this person have an understanding of and experience
with comimunity organizafion and volunteer program
management. Generally the duties and responsibilities
of the program direclor will include;

a. Conducting or overseeing the recruitment,
screening, training, supervision and evaluation of the
program volunteers and staff;

b. Developing and maintaining procedures for case
record keeping, supervising staff and volunteers in
completing record-keeping tasks;

¢. Serving as a liaison to the court, to the—advisory
their local board, to local agencies serving children
and, fo DCJS personnel, and fo the Virginia CASA
Network, to the Virginia CASA Association, and to ihe
National CASA Association;

d. Planning for and managing program growth and,
development and evaluation, including special
projects, budgets, annual workplans, and analysis of
trends in program services;

e. Represeniing the program to networks of service
providers, and community coalitions dealing with chiid
welfare issues; and
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¢ Providinaiai | " :

and
& . Supervising program operations including
financial management, risk ~ management, and

resource development.

2. ProgramAolunteer coordinator.  Depending on
program size, it may be necessary to designate a staff
person having knowledge of or interest in court matters,
child welfare and juvenile justice issues who will focus
exstusively on volunteer recruitment, screening, training
and, case assignment and supervision. Generally, the
duties and responsibilities of the programAvolunteer
coordinator will include:

a. Developing and distributing volunteer recruitment
materials, and conducting presentations on the CASA
program for the purpose of recruiting volunteers and
increasing community awareness;

b. Screening volunteer applications and conducting
interviews to determine suitability of the applicant for
the CASA program;

c. Arranging training for CASA volunteers;

d. Recommending trained volunteers for acceptance
into the CASA program;

e. Assigning cases and supervising volunteers;

f. Planning and implementing volunteer recognition
events;

f g. Evaluating effectiveness of volunteer recruitment,

training, and case asmgnment—and—resegm-hen—e#eﬁs

and

g- h. Conducting annual written evaluations of each
CASA volunteer.

PART Il
VOLUNTEER ADMINISTRATION.

8 VAC 20-160-50. Case assignment.

A. The CASA pregram director shall be responsible for all
decisions perlaining to the assignment or removal of specific
volunteers to specific cases.

B. A CASA volunteer will shalf not be assigned to a case
involving any professional connection or close personal
relationship with the child client or family.

6 VAC 20-160-80. CASA volunteer
responsibilities.

duties and

A. Volunteers shall follow specific policies regarding'the
nature of assistance:

1. Provided to the guardian ad litem;
2. Relating to his their investigative role; and

3. Relating to monitoring compliance with court orders-;
and

4. Relating fo the submission to the court of written
reports.

B. The CASA's investigation involves fact-finding via
interviews, professional reports, observation of family and
social interactions, and observation of the child's
environment.

C. The CASA's investigation involves the observation of
the child's circumstances. CASAs may conduct interviews of
children; however, CASAs are specifically prohibited from
questioning or inquiring of the child information regarding a
precipitating incident or allegation invoiving child abuse and
neglect.

D. The CASA volunteer should encourage interdisciplinary
coordination and cooperation, whenever possible, in an effort
to develop a plan of action in conjunction with other local
agencies and professionals.

6 VAC 20-160-70. Confidentiality.

A, A-GCASA—volunteer Al CASA volunteers shall follow
specific policies regarding the following:

1. Reporting suspected child abuse and neglect, and the
procedure for making such reports;

2. Confidentiality of records and informaﬁon which-are
ecllected by thavelunteeras-partofhisduties; and

3.  Contacting anrd, interviewing and responding fo
persons involved in the case.

B. To the extent permitted by stafe and federal
confidentiality regulations {beth—statie—and federal}, CASA
volunteers should share information gathered with other
involved professionals whenever possible and practicable.

6 VAC 20-160-80. Code of ethics.

A, CASA volunteers should conduct themselves in a
professional manner, adhering to a code of ethics which is
consistent with ethical principles established by local, state or
national guidelines.

B. A CASA volunteer should not become inappropriately
involved in the case of by providing direct service delivery to
any parties that could (i) lead to a conflict of interest or
liability problems, or (if) cause a child or family to become
dependent on the CASA volunteer for services which should
be provided by other agencies or organizations.

C. CASA volunteers should develop a general
understanding of the code of ethics of other professionals
with whom the CASA volunteer will be working.

PART IV,
QUALIFICATIONS OF VOLUNTEERS.

6 VAC 20-160-80. Qualifications. _
A. CASA volunteers sust shall be at least 21 years of age.

B. CASA volunteers must shall have the ability to
communicate effectively, both orally and in writing, sufficient
to prepare court reports and to provide testimony.

C. CASA volunteers must shall possess mature judgment,
a high degree of responsibility and sufficient time to assist in
advocating for the best interests of the child.
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D. CASA velunteers must shall be able to relate to
persons of different cultures, ethnic backgrounds and
different sociceconomic status.

6 VAC 20-160-100. Screening.

A. CASA volunteers must shall successfully complete
screening procedures which, at a minimum, shall censist-of
include a written application and personal interview.

B. Pursuant to § 9-173.8 of the Code of Virginia, CASA
volunteers shall provide—at-theirown——eost a copy of their
criminal history record or certification that no conviction data
is maintained on them, in accordance with § 19.2-389 of the
Code of Virginia, and a copy of information from the central
registry, maintained pursuant to § 63-1-248 [Repealed] 63.71-
248.8 of the Code of Virginia, on any investigation of child
abuse or neglect undertaken on him or certification that no
such record is maintained on him. If the volunteer applicant
has lived in another state within the past 42-months three
years, the CASA volunteer should shall also provide a copy
of their criminal history record from that area. An applicant
should be rejected if he refuses to sign a release of
information for appropriate law-enforcement checks.

C. CASA volunteers wmust—have shall provide three
references who will speak to their character, judgment and
suitability for the position of CASA volunteer.

D. Before the volunteer is swom in, 'the director shalf
determine that the CASA volunteer is qualified under 6 VAC
20-160-90.

E. CASA volunteers must shall successfully complete
required training as set forth in 6 VAC 20-160-120.

PART V.
TRAINING GUIDELINES FOR VOLUNTEERS.

6 VAC 20-160-120. Training.

A. To ensure that volunteers are fully prepared to perform
their role as a CASA and to assume the accompanying
responsibilities, each volunteer must shall paricipate in a
minimum of 25 30 hours of training prior to being accepted as
a CASA volunteer and assigned cases. Credit may not be
given {towards this 25 30 hours of training} for any previcus
training obtained by a volunteer prior to application to a focal
CASA program.

B. The initial training curriculum for a CASA should, at a
minimum, include instructions on:

1. The delineation of the roles and responsibilities of a
CASA focusing on the rationale for family
preservation/permanency planning, discussion of the
basic principles of advocacy, distinction between the
appropriate and inappropriate activities for a CASA, level
of commitment required of a CASA involved in a case
and the performance expectations, review of the case
assignment process and procedures, differentiation
between the role of the CASA and other system
personnel, and a comprehensive list of resources
available and when and how to utilize these resources;

2. The impertanse obligafion of confidentiality in the
work-of-a CASA related matters, proper recordkeeping
techniques, and the scope of state and federal statutes
on the confidentiality of records;

3. The dynamics of cultural diversity and the
development of cultural sensifivity by the CASA,;

4. The nature of child abuse and neglect, the impact of
drugsf and alcohol on the incidence of abuse,
identification of the family conditions and patterns which
lead to and perpetuate abuse and neglect, and
discussions—of insfruction on how social services
respond to and assess reports of abuse and neglect;

5. The general principles and concepts of child and
family development;

6. Permanency planning in the context of state law with
consideration of the state's position on family
preservation, family reunification and alternative
permanent plans for a child who cannot be returned to
the home—Fhreugh—the—ecritical-useof these—concepls;
discussion-of-how-a-case plan-is-devised,

7. Basic communication and interview skills, with
guidelines for dealing with sensitive issues and the
interaction between the CASA and ether paries to a
case, and practice in conducting interviews and writing
reports;

8. The juvenile court process which should include an
outline of the various types of court everts proceedings,
what transpires at each event proceeding, the CASA's
role atthe-gvent, who to contact when there is a question
about the court process, a glossary of legal terminology,
how to prepare for a hearing, and how to prepare a
report for the court; and

9. The development of advocacy skills, such as
negotiation and conflict management, and how they may
be used by the CASA fo improve the conditions for a
child.

C. The initial training program should shall provide an
opportunity for the volunteer -to observe actual court
proceedings similar to those in which he would be involved as
a CASA volunteer. This observation is above and beyond the
hours included in the initial training.

D. CASA volunteers in training should be provided an
opportunity to visit community agencies and institutions
relevant to their work as a volunteer.

E. The CASA program should provide volunteers in
training with the following written materials:

1. Copies of pertinent laws, regulations, and policies;

2. A statement of commitment form clearly stating the
minimum expectations of the volunteer once trained; and

3. A training manual which is easy to update and revise.

F. Trainers and faculty for the initial training program and
any ongoing fraining or continuing education should be
persons with substantial knowledge, training and experience
in the subject matter which they present and should also be
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competent in the provision of technical training o lay
persons.

G. CASA program staff and others responsible for the
initial training program should be altentive to the participation
and progress of each trainee and be able to objectively
evaluate his abilities according to criteria developed by the
CASA program for that purpose. CASA directors should use
the Comprehensive Training Curriculum for CASA from the
National CASA Association and training curricula developed
within the state as a reference in designing and developing
their training program.

H. The CASA program should shall make avanabte a
minimum of 12 hours of sontinuing—edusation in-service
training annually for volunteers who are accepted into the
pragram. These ongeing training programs should be
designed and presented to maintain and improve the
volunteer's level of knowledge and skill. Special attention
shall be given to informing volunteers of changes in the law,
local court procedures, the practices of other agencies
involved, CASA program policies and developments in the
fields of child development, child abuse and chiid advocacy.
Ongoing training may be provided directly by the CASA
program, in copjunction with another agency or agencies, or
through an outside agency. Al training provided by outside
agencies must have been reviewed and approved by the
CASA program director for its suitability for the continuing
education of the CASA volunteers.

l._ On—an—annual—basis—each CASA wvolupieser—should

parlicipate—in—sueh—ocontinual—education—astiviies—as
determined—bythe -program—direstor volunteers shall attend
12 hours of continuing education annually.

FORMS

Appendix-A— CASA Quarerly Case Summary, eff. 3/26/92
(Form A).

AppendibB-— CASA Annual Case Summary, eff. 3/26/92
(Form B).

CASA Annual Case Summary Narrative Form,
eff. 3/26/92 (Form C).

Appendbe-B— CASA Annual Financial Status, eff. 3/26/92
(Form D).

CASA Annual Projected Program Budget, 5/97 (Form E).
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BOARD OF GAME AND INLAND FISHERIES

REGISTRAR'S NOTICE: The Board of Game and inland
Fisheries is exempt from the Administrative Process Act
pursuant to subdivision A 3 of § 9-6.14:4.1 of the Code of
Virginia when promulgating regulations regarding the
management of wildlife.

Title of Regulation: 4 VAC 15-330-10 et seq. Fish: Trout
Fishing (amending 4 VAC 15-330~150; adding 4 VAC 15-
330-171).

Statutory Authority: §§ 29.1-501 and 29.1-502 of the Code of
Virginia,
Notice to the Public:

The Board of Game and Inland Fisheries has ordered to
be published, pursuant to §§ 29.1-501 and 29.1-502 of
the Code of Virginia, the Tfollowing proposed
amendments to board regulations. A public comment
period on the proposed regulations opened May & and
remains open until July 17, 1997. Comments submilted
must be in writing; must be accompanied by the name,
address and telephone number of the party offering the
comments; should state the regufafory action desired;
and should state the justification for the desired action.
Send comments to Phil Smith, Policy Analyst and
Regulatory Coordinator, Department of Game and Infand
Fisheries, 4010 West Broad Streef, Richmond, Virginia
23230, to be received no later than July 10, 1997, in
order to be assured that the board will have opportunity
to review them before taking final action.

A public hearng on the advisability of adopiing, or
amending and adopting, the proposed regulations, or
any parts thereof, will be held during a meeting of the
board at the Department of Game and Infand Fisheries
to take place in Richmond, Virginia, at an address to be
announced, beginning at 9 a.m. on Thursday, July 17,
1997, at which time any inferested citizen present shall
be heard. Af the board meeting staff will also present the
results of a meeting held for the purpose of providing the
public with opportunities to review and comment on the
proposed regulation amendments.

If the board is salisfied that the proposed regulations, or
any parts thereof, are advisable, in the form in which
published or as amended after receipt of the public's
comments, the board may adopt regulations as final at
the July 17-18 meeting. The regulations or regulation
amendments adopted may be either more liberal or more
restrictive than those proposed and being advertised
under this notice.

Surmmary:

The proposed amendments (i} remove the portion of the
Jackson River from Gathright Dam downsiream to the
Westvaco Dam at Covington in Alleghany County from
the list of trout streams on which caich and release,
artificial lures only trout fishing is affowed and (i) make it
unlawful fo creel or possess trout on this porfion of the
Jackson River.

4 VAC 15-330-150. Special provision applicable to
Stewarts Creek Trout Management Arga; certain pordions
of Dan, Jasksen; Rapidan, South Fork Holston and
Staunten rivers, the East Fork of Chestnut Creek,
Roaring Fork, and their tributaries.

It shall be lawful year around to fish for trout using only
artificial lures with single hooks within the Stewarls Creek
Trout Management Area in Carroli County, in the Rapidan
and Staunton rivers and their tributaries upstream from a sign
at the Lower Shenandoah National Park boundary in Madison
County, in the Dan River and its tributaries between the
Townes Dam and the Pmnacles Hydroetec:tnc Pro}ect
powerhouse in Patnck County d ey

,in the East Fork of Chestnut
Creek (Farmer's Creek) and |ls tributaries upstream from the
Blue Ridge Parkway in Grayson and Carroll counties, and in
Roaring Fork and its tributaries upstream from the southwest
boundary of Beartown Wilderness Area in Tazewell County
and in that section of the South Fork Holston River and its
tributaries from the concrete dam at Buller Fish Culture
Station downstream to the lower boundary of the Buller Fish
Culture Station in Smyth County. All trout caught in thess
waters must be immediately returned to the water. No irout
may be in possession at any time in these areas.

4 VAC 15-330-171. Special provisions applicabie to
certain portion of Jackson River.

It shall be unlawful to creel or possess trout on that portion
of the Jackson River from Gathright Dam downstream o the
Westvaco Dam at Covington in Alfeghany County.

VA R, Doc. No. R97.460; Filed May 7, 1967, 11 2.m.

VIRGINIA RACING COMMISSION

Title of Regulation: 11 VAC 10-20-10 ef seq. Regulations
Pertaining to Horse Racing with Pari-Mutuel Wagering
{amending 11 VAC 10-20-10, 11 VAC 10-20-260 through
11 VAC 10-20-310 and 11 VAG 10-20-330).

Statutory Authority: § 59.1-363 of the Code of Virginia.

Public Hearing Date: June 18, 1997 - 9:30 a.m.
Public comments may be submitted until July 25, 1997.
(See Calendar of Events section
for additional information)

Basis: The Virginia Racing Commission derives its statutory
authority to promulgate regulations from the provisions of §
59.1-369 of the Code of Virginia. The code states, in part in
subdivision 3, "The Commission shall promuigate regulations
and conditions under which horse racing with pari-mutuel
wagering shall be conducted in the Commonwealth, and ail
such other regulations it deems necessary and appropriate o
effect the purposes of this chapter.”

Purpose: The commission has promulgated this regulation to
achieve its statutory function of maintaining horse racing in
the Commonwealth of the highest quality. The proposed
regulation amends the existing regulation relating to pari-
mutuel wagering and places Virginia in accord with
procedures in the major racing staies on the eastern
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seabeard, namely, Maryland, New Jersey and New York.
The proposed regulation will protect the public safety, health
and welfare by enhancing regulatory control over pari-mutuel
wagering and strengthening the native industry of horse
breeding.

The proposed regulation will allow Colonial Downs to offer
comparable  pari-mutuel wagering pools to those in
naighboring jurisdictions as well as those pools offered to
patrons in the major racing states around the nation, namely,
New York, California, and Florida. Furthermore, the
-amended regulations incorporate the latest uniform
procedures as found in the Model Rules of the Association of
Racing Commissioners International. The model rules further
the effort to bring about uniformity of procedures from state to
state.

Substance: The proposed regulation provides additional pari-
mutuel wagering pools, namely, the quinella double, pick (n),
twin tiifecta and superfecta, which are extremely popular with
patrons. The quinella double requires selection of the first
two finishers, irrespective of order, in each of two specific
races. The pick (n) allows for flexibility in the number of
races, i.e., pick three or pick six, or the pick seven on the
Breeders' Cup races. The superfecta requires the sefection
of the first four finishers, in their exact order, for a single race.
The twin trifecta requires the selection of the first three
finishers in their exact order in each of two designated races.

Issues: The main advantage of the proposed regulation
relating fo pari-mutuel wagering is that it will provide the pools
which patrons have grown accustomed to utilizing in other
jurisdictions currently through simulcast wagering as well as
providing uniform procedures and protections to ensure the
highest level of integrity. The uniform procedures were
developed over a period of several years by a panel including
industry representatives, vendors of pari-mutuel wagering
hardware ~ and software, auditors, and stale racing
commissions. This regulation creates no disadvantages to
the Commonwealth or the public,

Estimated Impact: The patrons and licensees will be directly
impacted by these regulations; however, this impact will be at
their discretion as they are not required to offer all of the
various pari-mutuel pools. The licensee submits a request
for par-mutuel wagering pools to the commission for its
approval, designating those pools and their placement in the
program. The implementation of these pools will ensure the
positive frends associated with the development of the
racetrack in New Kent County and the satellite facilities.
Furthermore, it will strengthen the native indusfry of horse
breeding as funds for the purses and incentives for the
Virginia Breeders Fund are derived from the pari-mutuel
wagering pools.

Estimated Econpmic Impact: The proposed regulation will
likely maintain or increase the revenue generated from pari-

mutuel wagering at the racetrack and satellite facilities. The
revenue generated for the Commonwealth from the license
tax on pari-mutuel wagering from the operation of two
satellite facilities from February 18, 1996, to March 31, 1997,
s  $1,031,350.73. The revenue generated for the
Commeonweaith and localities for the first quarter of 1997 is
$509,803, well in excess of the projected amount of $456,036
specified in Colonial Downs' application for two satellite

facilities. The revenue figures reflect that the Chesapeake
facility opened in February of 1996 arnid the Richmond facility
opened in December of 1998. The proposed regulation will
continue or enhance these positive frends.

Businesses and Entities Particularly Affected: The proposed
regulation particularly affects the cperations and profitability
of the  entities holding licenses to conduct horse race
meelings with pari-mutuel wagering and satellite facilities.

Localities Particularly Affected: The proposed regulation
particufarly affects the localities where the racetrack and
satellite facilities are located. These include New Kent
County as weli as cities of Richmond and Chesapeake and
Henrico County. From February 18, 1988, to March 31,
1997, New Kent County has realized $89,667.32 in license
tax revenug while the City of Chesapsake has realized
$40,040.87 in license tax revenue. Because of the location of
the Richmond facility, the City of Richmond and Henrico
County each have realized $29,963.23 in license fax
revenue. The revenue figures refiect that the Chesapeake
facility opened in February of 1996 and the Richmond facility
opened in December of 1896, The proposed regulation will
likely ensure that these positive revenue trends continue or
increase.

Projected Impact on Employmeni: Each satellite facility
licensed by the commission employs nearly 100 people in a
full or part-time capacity and the racetrack will likely create
several hundred more full-time and pari-iime jobs. The
commission has licensed a third satellite facility to be located
in Hampton and an application for a fourth satellite facility to
be located in Brunswick has been approved by the
commission. The continued positive frends for the horse
racing in the Commonwealth will mean approximately a
thousand full-time or part-time jobs have been created or will
be created in the very near future.

Effects on the Use and Value of Private Propery; The
satellite facilities are locaied in areas zoned for business. They
have brought patrons into these locales and there are

‘indications of a ripple effect of increased business for

restaurants and other shops in the surrounding areas. The
Richmond satellite facility, for the first quarter of 1997, is
attracting an average of 737 patrons per day while the
Chesapeake facility's daily average attendance is 460 pafrons.
For instance, the first satelite facilily was located in
Chesapeake in a former grocery store which had been vacant
for an extended period of time. The second satellite facifity in
Richmond was located in a restaurant that was in the process
of closing.

Department of Planning and Budget's Economic Irmpact
Analysis: The Department of Planning and Budget (DFBE)
has analyzed the economic impact of this proposed
regulation in accordance with § 8-6.1471 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other enfities particularly affected, the
projected number of persons and employment positions to be
affected, the proiected costs to affected businesses or
entities to implement or comply with the regulation, and the
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impact on the use and value of private property. The analysis
presented below represents DPB’'s best estimate of these
economic effects.

Summary of the proposed regulation. The proposed
regulation amends current regulations governing pari-mutuel
wagering in Virginia. Many of the proposed amendments to
the current regulation reflect procedures found in the Model
Rules of the Association of Racing Commissioners
International and are intended to enhance cross-state
uniformity. The primary amendments contained in the
proposed regulation are as follows:

1. The requirement that a copy of the “regulation shall
be posted for the benefit of the public in not iess than two
places in the wagering areas” would be changed to "a
general explanation of these regulations may be posted
for the benefit of the public in the wagering areas”;

2. A new provision contained in the proposed regulation
would require that “the licensee shall only accept wagers
placed in cash or vouchers” and that ‘it shall be the
responsibility of the licensee to instruct the mutuel clerks
to accept wagers on a “cash only” basis";

3. Language regarding public hearings dealing with VRC
consideration of requests for approval or modification of
pari-mutuel wagering pools would be deleted by the
proposed regulation;

4. Alist contained in the current regulation of 23 detailed
factors that the VRC must consider before approving
pari-mutuel wagering pools would be deleted by the
proposed regulation;

5. The requirement that limits a licensee’s obligation to
cash winning tickets to “valid winning tickets .., presented
for payment within 60 days of the date of their purchase”
would be deleted by the proposed regulation;

6. The requirement that “there shall be no quinella
wagering on any race with less than four wagering
interests” would be changed to “the licensee ... may be
allowed to prohibit quinella wagering on any race with
three or fewer wagering interests scheduled to start™;

7. Requiremenis regarding “pick three pools” and “pick
six pools” would be replaced by new requirements for
“pick {n) pools™;

8. New requirements regarding “quinella double poals,”
"superfecta pools,” and “twin trifecta pools” would be
added by the proposed regulation.

Estimated economic impact. Some of the proposed
amendments listed above are of a largely housekeeping
nature and are unlikely to have economic consequences
(e.g., deleting the overly prescriptive list of 23 factors that the
VRC must consider before approving pari-mutuel wagering
pools). Other proposed amendments are likely to have
ecohomic  consequences however. These economic
consequences can be grouped into three general categories;
(i) regulatory compliance costs; {ii) economic activity; and (iii}
fiscal consequences.

Compliance costs. Several of the proposed amendments
listed above are likely to make the regulation less restrictive

and burdensome to licensees (e.g., removing the
requirement that licensees publicly post the entire regulation
and replacing rules for “pick three pools” and “pick six pools”
with rules for “pick (n) pools™), thereby reducing regulatory
compliance costs. Allernatively, at least one of the proposed
amendments, removal of the requirement that limits a
licensee’s obligation to cash winning tickets fo "valid winning
tickets ... presented for payment within 80 days of the date of
their purchase,” is likely to increase regulatory compliance
costs. The combined net effect of these proposed
amendments is probably fairly small, however.

Economic activity. One of the main features of the proposed
regulation is that it establishes procedures that would permit
licensees to offer additional pari-mutuel wagering pools
comparable to those offered in other major racing states.

These additional offerings could potentially increase
revenues generated at pari-mutuel wagering facilities
licensed o operate in the Commonwealth., From the

perspective of the state as a whole, however, it is difficult to
know whether these revenues would represent “"new”
economic activity, or are simply displaced expenditures that
would have been made somewhere else in Virginia's
economy. The answer to this question is largely dependent
on how much of the additional revenues will be drawn from
out of state or from resource pools that would have otherwise
remained stagnant.

Fiscal consequences. In the first quarier of 1997, the state
and local license fax revenue generated by pari-mutuel
wagering in Virginia were as follows: (i) Commonwealth of
Virginia, $399,889; (i) New Kent County, $99,967; (i} City of
Chesapeake, $40,041; (iv} Cily of Richmond, $29,963; and
(v) County of Henrico, $29,963. If the additional wagesting
pools permitted by the proposed regulation are instrumental
in increasing revenues generated at pari-mutuel wagering
facilities licensed to operate in the Commonwealth, they will
also increase the state and local license tax revenue
generated by those facilities. Here again, however, it is
difficult to know whether such an increase in tax revenues
would constitute “new” revenue, or are simply displaced
revenues that would have still made their way to state and
government coffers through other avenues, such as sales
and use taxes or property taxes. In this case the answer
would depend, not only on how much of the additional
revenue is generated from out-of-state sources, but also the
relative rate of taxation and the amount of associated direct
and indirect government expendituras that would be required
in either case,

Businesses and entities particularly aifected. The proposed
regulation particularly affects licensed pari-mutuel wagering
facilities, patrons of those facilities, and the general public.

Localities particularly affected. The proposed regulation
particularly affects those localities where pari-mutuel
wagering facilities are located. These currently include
Henrico County, New Kent County, and the cities of
Chesapeake and Richmaond.

Projected impact on employment. The proposed regulation
may have a positive effect on employment.
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Effects on the use and value of private property. The
proposed regulation is not anficipated 1o have a significant
effect on the use and value of private properiy.

Suminary of analysis. DPB anticipates that the proposed
amendrnsnis fo the curent par-mutus! wagering regulation
will have iwo primary economic effects: () a potential
increase in the revenue generated by pari-mutuel wagering
faciiiies; and {ii) an associaled increase in state and local
license iax revenug from those facilities.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Virginia Racing

Commission has reviewad the economic impact analysis
prepared by the Department of Planning and Budget and the
agency finds that it is in agreement with the analysis.
However, the commission does believe the amendmenis are
necessary o continue the curent positive revenue trends for
state and local governments as well as anticipating additional
new revenus sources in the form of wagering from outside
the state with the adveant of live racing at Colonial Downs later
this sumimer.

Staterment of Mandsies: The proposed regulation is not
mandated by state or fzderal law or regulation.

Staternent of Specific Minimum,_Reguirements: Since the
proposed regulation is not mandated by any state or federal
mandaiz, then it does not exceed the specific minimum
requirernents.

Statement _of Alternatives  Considered; The proposed
regulation avails the licensee and patrons of a mix of parn-
muiuel wagering pools available in neighboring jurisdictions.
Therefore, the regulation places no burden upon the licensee
or patrons, and in no way is it intrusive. Furthermore, the
regulation incomporates  the  lalest regulations of the
Associalion of Racing Commissioners Infernational that were
developed through the auspices of mdustry representatives
and state racing commissions.

. Statement of Review and Reevaluation: In addition fo the
commission's ongoing and almost continual review and
reevaluation of its regulations, the commission will conduct
such a revisw and reevaluation immediately following the
closing of each race meeting at Colonial Downs with
represeniatives of the horsemen, localities, horse breeders,
and licensees.

Sumimary;

The regufation establishes the operating procedures of
the mutuef depariment, manner of reguesting the use of
pools, the graniing of approval of the pools by the
commission, the calculation of straight and multiple
wagers, and payment of prompt refunds to the patrons.
The proposed amendments provide additional paii-
midue! wagenng pools, namely, quinella double, pick (n),
bwin Inifecta and superfecia.

11 VAC 10-20-10. Definitions.

The foliowing words and terms, when used in these
regaiations this chapfer, shall have the foilowing meaning,
unless the contend clearly indicates otherwise:

"Act” means Chapler 29 (8§ 59.1-364 et gseq.) of Title 59.1
of the Code of Virginia.

"Breakage” means the odd cenls by which the amount
payable on each dollar wagered exceeds a multiple of $.10.

"Carrvover” means the nondistributed pool moneys which
are retained and added fo a comesponding pool in
accordance with this chapler.

*Comwnission” means the Virginia Racing Commission.

*Enclosure” means all areas of the property of a frack fo
which admission can be obtained only by payment of an
admissgion fee or upon presentation of authorized credentials,
and any additional areas designated by the commission.

"Entry" means two or more horses in a race thal are
ireafed as a single wagering interest for pari-muluel wagering
purposes.

"Expired tickel” means an oulstanding ticketf which was not
presented for redemption within the required fime period for
which it was issued.

"Handle® means the folal amount of all pan-mutuel
wagering sales exciuding refunds and cancellations.

"Horse owner"” means a person owning an interest in a
horse.

"Horse racing” means a compeiition on a set course
involving a race among horses on which pari-mutuel
wagering is permitted.

" icensee” includes any person hoiding an owner's,
operator's, limited or unlimited license, or any Dther license
issued by the commission.

"Limited license” means a license issued by the
commission aflowing the holder to conduct a race meeting or
meetings, with par-mutuel wagering privileges, for a period
not exceeding 14 days in any calendar year.

"Member” includes any person designated a member of a
nonstock corporation, and any person who by means of a
pecuniary or other interest in such corporation exercises the
power of 2 member.

"Minus pool” means that the payouf is in excess of the net
poaol.

"Wutuel field" means fwo or more horses are freafed as a
single wagering inlerest because the number of wagerning
inferests exceeds the number that can be handled
individually by the fotalizator.

"Netf pool” means the amount of gross par-mutuel ticket
sales less refundable wagers and retainage.

"Official order of finish” means the order of finish of the
horses in a contest as declared official by the stewards.

"Off time” means the moment at which the slarter
dispatches the field.

"Operafor's ficense” means a license issued by the
commission allowing the holder fo conduct a horse race
meeling with pari-mutuel wagering privileges.
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"Outstanding Hcket” means a winning or refundable pari-
mutuel ticket which was not cashed during the program for
which it was issued.

“Owners license" means a license issued by the
commission allowing the holder o construct a horse racing
facility for the purpose of conducting a limited or unlimited
race meeting with pari-mutuel wagering privileges.

W, I W

comeission—allowing—the-holderto- eleudue.t a-horse—tase

"Pari-mutuel wagering” means the system of wagering on
horse racing in which those who wager on horses that finish
in the position or positions for which wagers are taken share
in the total amounts wagered, less deductions required or
permitted by law,

"Permit holder” includes any person holding a permit to
participate in horse racing subject to the jurisdiction of the
commission or in the conduct of a race meeting where pari-
mutuel wagering is offered thereon as provided in the Act.

"Person” includes a natural person, partnership, joint
venture, association or corporation.

"Pool” means the amount wagered during a race meeting
in straight wagering, in multiple wagering, or during a
specified period thereof,

"Principal stockholder” means any person who individually
or in concert with his spouse and immediate family members,
owns or controls, directly or indirectly, 5.0% or more of the
stock of any person who is a licensee, or who in concert with
his spouse and immediate family members has the power to
vote or cause the vote of 5.0% or more of any such stock.

"Profit" means the net pool after the deduction of the
amount wagered on the winners,

"Profit split" means a division of profit among the separate
wagering inferests or winning combinations resulting in two or
maore payout prices.

"Program” means a schedule of races run consecutively at
a racetrack or simulcast to a satellite facility.

"Race meeting" means the whole consecutive period of
time during which horse racing with pari-mutuel wagering is
conducted by a licensee.

“Retainage” means the total amount deducted, from the
pari-mutuel wagering pool in the percentages designated by
statute for the Commonwealth of Virginia, purse money for
the participants, Virginia Breeders Fund, and the operators.

"Single price pool” means an equal distribution of profit to
winhing wagering interests or winning wagering combinations
through a single payout price.

"Stock” includes all classes of stock of an applicant or
licensee corporation, and any debt or other obligation of such
corporation or stockholder thereof or stock of any affiliated
corporation if the commission finds that the holder of such
obligation or stock derives therefrom such control of or voice
in the operation of the applicant or licensee corporation that
he should be deemed a stockholder.

“Totalizator" means an electronic data processing system
for registering wagers placed on the outcomes of horse
racing, deducting the retainage, calculating the mutusl pools
and returns to ticket holders, and displaying approximate
odds and payouts, including machines utilized in the sale and
cashing of wagers.

“Unfimited license” means a license issued by the
commission allowing the holder to conduct a race mesting or
meetings, with pari-mutuel wagering privileges, for periods of
15 days or more in any calendar year.

"Virginia Breeders Fund” means the fund established to
foster the industry of breeding racehorses in the
Commonwealth of Virginia.

"Wagering interest" means one or more horses in a race
which are identified by a single program number for wagering
purposes.

14 VAC 10-20-260. Generally.

All permitted wagering shall be under a pari-mutuel
wagering system whereby the holders of winning tickets
divide the total amount wagered, less retainage, in proportion
to the sums they have wagered individually. All other
systems of wagering other than pari-mutuel, e.g.,
bookmaking and auction-pool selling, are prohibited and any
person participating or attempting to participate in prohibited
wagering shall be excluded from the enclosure or satellite
facility.

A. Persons under the age of 18 are prohibited from
wagering. No person under the age of 18 shall be permitted
by any licensee to purchase or cash a pari-mutuel tickef. No
employee of the licensee shall knowingly sell or cash any
pari-mutuel ticket for a person under the age of 18.

B. Posted order of finish. Payment of valid pari-mutuel
tickets shall be made on the basis of the order of finish as
posted on the infield+resulisc—board display devices and
declared "official" by the stewards. Any subseguent change
in the order of finish or award of purse money as may result
from a ruling by the stewards or commission shall in no way
affect the pari-mutue! payout.

C. Errors in payment. The licensee shall be responsible
for the correctness of all payouts posted as “official’ on the
infield—results-board display devices. If an error is made in
posting the payout figures on the infield resulis-board display
devices, and discovered before any tickets are cashed, the
error may shall be corrected accompanied by a public
address announcement, and only the correct amounts shall
be used in the payowt, irrespective of the initial error on the
infieldresults-board display devices.

1. The licensee shall compare the two independent final
pool totals and payouts calculated by the totalizator prior
to posting them on the infield—resulis—board display
devices. In the event of a discrepancy between the two
sets of pool totals and payouts and the inability of the
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totalizator to determine which of the sets is correct, the
highest pool total and payouts shall be used.

2. If an error is made in posting the payout figures on
the Infieldresults—beard display devices and discovered
after tickets have been cashed, where the public is
uniderpaid, the amount of the underpayment shall be
added to the same pool immediately following. Where
the public is overpaid, the amount of the overpayment
shall be absorbed by the licensee,

3. If any underpayment is discovered after the close of
the horse race meeting or an opporiunity does not exist
to add the amount of the underpayment to the same
pool, the fotal underpayment shall be paid to the
Commonwealth of Virginia in a manner prescribed by the
commission.

D. Minimum wagers. The minimum wager for straight
wagering shall be $2.00. The minimum wager for multiple
wagering shall be $1.00.

E. Minimum payouts. The licensee shall pay to the holder
of any fickei entitling the holder io participate in the
distribution of a pari-mutuel pool the amount wagered by the
holder plus a minimum profit of 5.0%. If such a payout
creates a deficiency in the pari-mutuel pool, the licensee shall
make up the deficiency from its share of the pari-mutuel
wagering.

The licensee, with the appioval of the stewards, may bar
wagering on a horse or entry in any or all pari-mutuel pools in
& stakes race, handicap, futurity or other special event where
the licensee has good and sufficient reason to believe that
accepting wagers on the horse or entrty may result in a
deficiency or minus pool. The decision to bar wagering on a
horse or entry shall be announced publicly before wagers are
accepted on that race.

F. Posting of regulations.
A general explanation of this chapter may be posted for the

- benefit of the public —not-less—than-twe places in the

wagering areas of the enclosure and

shaﬂ-lae-—pnnted%ne—daﬂywregram satellite facilities.

11 VAC 10-20-270.
pools.

Request for types of pari-mutuel

A. Generally. Each licensee shall submit a request in
writing to the commission for approval of the types of pari-
mutuel wagering pools that are to be offered to the public
during the horse race meeting. The request for approval of
types of pari-mutuel wagering pools shall be submitted to the
commission in writing no less than 90 days before the
scheduled opening day of the horse race meeting.

B. Where fo file request. The licensee shall submit the
request in writing to the main general business office of the
commission,

3: 1. Arequest delivered by hand or by certified mail will
be timely only if received at the main general business
office of the commission by & p.m. on or before the date
prescribed.

4. 2. Delivery to other than the commission's main
general business office or to commission personnel by
hand or by mail is not acceptable.

& 3. The licensee assumes full responsibility for the
method chosen t¢ deliver the request.

C. Content of request. The licensee's request in writing
shall include a statement of how the request will provide for
the promotion, sustenance and growth of a native industry, in
a manner consistent with the health, safety and welfare of the
people except that the commission, in its discretion, may

waive the foregomg Ihe—ﬁequest—shawmehide%he—feﬁewmg—

G. Identification of holder. The licensee shall require
positive identification of a holder of a valid winning pari-
mutue! ticket before the payment when, in the stewards'
discretion, circumstances warrant this action.

H. Wagers placed in cash. The licensee shall only accept
wagers placed in cash or vouchers and then only at the
racefrack or salellite facifities. it shall be the responsibility of
the licensee to instruct the mutuel clerks to accept wagers on
a "cash only" basis.

D. Revision of request. A licensee may make a revision of
a properly submilted request for types of pari-mutuel
wagering pools.
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11 VAC 10-20-280. Approval of fypes
wagering pools.

A, Generally. The commission shall promptly consider a
request for types of pari-mutuel wagering pools.

B. Consideration of requests. Upon receipt of a request
for approval or modification of types of pari-mutuel wagering
pools, the commission shall consider the request at ifs next
regularly scheduled meeting, and may, in its discretion,
approve the types of pari-mutuel wagering pools as
requested modlfy the request or deny the request—er—heid—a

commission shall approve, deny or 4w walfiedapp
%9 mod:fy a request for typee of pan mutuei Wagefmg poole

C. Criteria for approval of fypes-ef-g rageri
pools. The commission, in makmg ﬂs determmatson must
consider the success and integrity of horse racing; the public
health and safety, and welfare; and public interest, necessity,
and conveniencer-as-wellas-the-following-fastors:.
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11 VAC 10-20-290, Pari-mutuel tickets.

A, Generally. A valid pari-mutuel ticket is evidence of a
contribution to the pari-mutuel pool operated by the licensee
and is evidence of the obligation of the licensee to pay to the
holder the portion of the distributable amourt of the pari-
mutuel pool as |s represented by the ’ucket

Thelicensee

B. Valid pari-mutuel tickets. To be deemed a valid pari-
mutuel ticket, the ticket must have been issued by & pari-
mutuel ticket machine operated by the licensee and recorded
as a ticket entitled to a share of the pari-mutuel pool, and
contain imprinted information as to:

1. The name of the licenses;
2, A unique identifying number or code;

3. [Identification of the terminal af which the ticke! was
isstied;

4. A designation of the racing day for which. the
wagering transaction was issued;

5. The race number for which the pool was conducted;
6. The lypes or types of wagers represenied;

7. The number or numbers representing the wagering
interests for which the wager was made; and

8. The amount or amounts of the coniributions to the
par-mutuel pool or pools for which the ficket is evidence.

mndew——a;&d———befeiﬂe—me—tetahza%eHHesked ﬁcket
cancellation. Al tickets with a total value of $250 or less on live
or simulcast races may be cancelled at any window at any time
prior to post time for that race. Al tickets exceeding $250 may
also be cancelfed at any time prior o post time for the race on
which the wager was made, However, this cancellalion
requires the approval of the mutuel manager or his designee. If
shall be the responsibility of the mwiuel manager or his
designee to determine if the approval of the cancellation will
considerably after or manipulate the pan-rmuitel pooi,

D.

Invahd c[a:ms

paynent-for-tic ;

j i There shall be no refunds or payouts for
lost or destroyed fickels, or tickets which have been mutilated
beyond idenfification.

E. Identification of tickets. The responsibility for identifying
valid pari-mutuel tickets rests with the licensee.

F. Limits on cashing tickets. Payment on valid pari-mutuel
tickets, including tickets where refunds are ordered, shall be
made only upen presentation and surrender of valid pari-
mutuel fickets {o the licensee within 88 180 days after the
purchase of the ticket. Failure to present any valid pari-
mutuel ticket to the licensee within 80 180 days after the
purchase of the ticket shall constitute a waiver of the right to
payment,

11 VAC 10-20-300. Operations of the mutuel department.

A. Generally. Each licensee shall strive to keep the daily
program of racing progressing as expeditiously as possible
with due regard for the health, safety, and comfort of the
public and participants. The licensee shall provide a
sufficient number of mutuel windows and clerks so that the
public will be conveniently accommodated.

B. Post time. Post time for the first race on each racing
day shall be approved by the commission upon written
request by the licensee. Post time for subsequent races on
the same program shall be fixed by the mutuel manager.
Where heat racing -is utilized in harness racing, the fime
between separate heats of a single race shall not be jess
than 40 minutes.

C. Termination of wagering. The pari-mutuel machines
shall be locked by a steward immediately upon the start of
the race through an electrical control in the stewards' stand or
before the start of a race through a method subject to the
approval of the commission.

D. Unwarranted delays. If the start of the race is delayed
two minutes or more beyond the official post time, as shown
on the infieldresults—board display devices, for no good
reason, the stewards may, in their discretion, lock the ticket-
issuing machines.

E. Commencement of wagering. Mutuel windows shall
open no less than 30 minutes before the first race. Cashing
of tickets shall begin, and selling shalt resume, as soon as
possible after the official results of a race have been posted
on the irfield-resulle-board display devices.

F. Interruptions of wagering. If, for any reason, including a
malfunction of the fotalizator, the ticket-issuing machines are
locked during the wagering on a race before the start, they
shall remain locked until after the race., Wagering shall
cease on that race, and the payout for that race shall be
computed on the sums then wagered in each pool. However,
in the event the ticket-issuing machines are inadvertently
locked through some human error or mechanical problem,
the ticket-issuing machines shall be reopened only on the
approval of the stewards, if the system balances when it is
again operational.

G. Conclusion of wagering. No pari-mutuel tickets may be
sold after the totalizator has been locked, and the licensee
shall not be responsible for pari-mutuel ticket sales entered
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into but not completed by issuance of a ticket before the
totalizator has been locked.

H. Designated windows. No pari-mutuel tickets shall be
sold except by the licensee, and pari-mutuel tickets shall only
be sold at reqular windows properly designated by signs and
freestanding self-service or ticket issuing machines devices.

I. Compliance with tax reguiations. All payouts on winning
tickets shall be subject to withholding of federal and state
taxes when the amount of the payoui exceeds the dollar
threshold set by the U.8. Internal Revenue Service. In those
cases where the payouts require identification and deduction
of withholding taxes prior {o cashing pari-mutuel tickets fo
holders, the licensee shall comply with the applicable
regulations of the Intermal Revenue Service and the statutes
of the Commonwealth of Virginia requiring identification and
deduction of withholding taxes.

J. Emergency situations. If any emergency arises in
connection with the operation of the mutuel department at a
racetrack or satellite facility and the emergency is not covered
by these regulations and an immediate decision is necessary,
the mutuel manager shall make the decision, and make a
prompt report of the facts to the stewards and the
commission.

K. Simulcast pools. When wagers are commingled at a
racetrack in ancther junisdiction, the licensee shall make
payouts on winning wagers al the price posted af the
racelrack where the live race tock place. However, once
wagenng has commenced and circumstances prevent
comrmingling of the wagers fo the racefrack in the other
jurisdiction, there shall be a refund of all wagers:

1. If an announcement is made not less than two
minutes prior to the post time that commingling cannot
be accomplished and the circumstances involves only
one race; oF

2. IF the wager involves more than one race and an
announcement  that  commingling  cannot  be
accomplished by the start of the first race or nof more
than 10 minufes affer the finish of the first race of the
wager, unless there is a payout due a wager as a result
of the first race.

11 VAC 10-20-310. Wagering interests,

A. Generally. The licensze shall be responsible for the
coupling of horses for wagering purposes in accordance with
these regulations and shall provide wagering opportunities in
accordance with the success and integrity of horse racing as
weli as the public interest.

B. Coupled entries. When two or more horses run in a
race and are coupled for wagering purposes, a wager on one
of the horses shall be a wager on all of them. The horses so
coupled are called "an entry.”

C. Mutuel field. When the individual horses competing in
a race exceed the numbering capacity of the infield-resulis
board display devices, the highest numbered horses within
the capacity of the irfieldvesulis-beard display devices and all
orses of a higher number shall be grouped together and

called the "mutuel field," and a wager on ane of them shall be
a wager on all of them.

Unless the commission otherwise provides, al the fime the
pools are opened for wagering, the ficenses;

1. May offer win, place and show wagering on all races
with six or more wagering interesis;

2. May be allowed {o prohibit show wagering on any
race with five or fewer wagering inferesis scheduled fo
start;

3. May be allowed to prohibit place wagering on any
race with four or fewer wagering inferests scheduled to
start;

4. May be allowed fo prohibit quinelia wagering on any
race with three or fewer wagering inferests scheduled fo
starl;

5. May be allowed to prohibii exacta wagering on any
race with three or fewer wagering inferests scheduled fo
start;

8. Shall prohibit twin trifectas wagering on any race with
seven or fewer wagering inferests scheduled o sfart;
and

7. Shall prohibit twin superfecta wagering on.any race
with seven or fewer wagering inferesls scheduled fo
start.
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G. F. Bxraordinary circumstances, In exdraordinary
circumnstances, discretion is vestad in the stewards o cancel
any trifecta, perfecta, guinella, or any other multiple wager
pool, and assign multiple wagering pools to other races when
the stewards belleve it would best mainiain in horse racing
complete honesty and integrity.

H: F. Slake races and special evenls. In the case of stake
races, handicaps, futurities, and other special events, the
licenses may offer any siraight and multiple wagering pools
regardless of the number of wagering interest upon
submission of a request in wiiting to the commission and
approval from the commission or ifs executive secrelary.

1 VAC 10-20-330. Mulliple wagsring.

A, Generally. Daily double, quinella, perfecta, tifecta, piek
throe-and-pick-six guinellz double, pick (n), twin irfecta, and
superfecfa par-muiuel wagering pools shall be considered
"multiple wagering.” In any Tace or races the daliy double,
quinella, perfecta, trifecta, pisk-th dele-six guinella
double, pick {n), twin frfecta, and superfecta pools are treated
separately and the distibution of the pools are calculated
independently of each other. The "net pool” to be distributed
siiall be all sums wagered in the pool, less retainage and
breakug@ as defined sisewhars,

B. Daily double pools. The daily double wager is the
purchase of a pari-mutuel ticket to select ihe two horses that
will finish first in the two races specified as the daily double.
If gither of the selactions Tails to win, the pari-mutuel ticket is
void, excent as otherwise provided. The amount wagered on
the winning combination, the horse or wagering interest
which finishas first in the first race coupled with the horse or
wagering interest finishing first in the second race of the daily
double, is deducted from the net pool to determine the profit.
The profit is divided by the amount wagered on the winning
combination, the quotient being the profit per dollar wagered
on the winning daily double. The relurn to the holder includes
the amount wagered and the profit. In addition, the following
- provisions apply to daily double pools:

1. [f there is a dead heat for first including two different
wagering interests in one of the two daily double races,
the daily double pool is distributed as if it were & place
pool, with one-haif of the net pool allocated to wagers
combining the single winner of one daily double race and
one of the wagering interests involved in the dead heat in
the other daily double race, and with the other one-half of
the nat pool allocated to the wagers combining the single
winner of one daily doubde race and the other wagering
interest involved in the dead heat in the other daily
double race.

2. I there are dead heais for first involving different
wagering inferests in each of the daily double races
which result in winning combinations, the nst pool shall
be allocated egually 1o the winning combinations after
first deducting from the net pool the amount wagered on
all winning <ombinations for proportionate allocation to
the winning daily double combinalions.

3. 1f no daily double ticket is sold combining the horse or
wagering interest which finishes first in one of the daily
double races, the daily double pool is distributed as if it

were a win pool, with the net pool allocated o wagering
combinations which Include the horse or wagering
interest which finished first in one of the daily double
races.

4, If no daily double ticket is sold combining the horses
or wagering interests which finish first in both the first
and second race of the daily double, then the winning
combinations for distribution of the daily double profit
shall be that combining the horses or wagering interests
which finished second in each of the daily double races.

5. i, after daily double wagering has begun, a horse not
coupled with another as 8 wagering interest In the first
race of the daily double is excused by the stewards or is
prevented from obiaining a fair start, then daily double
wagers combining the horse shall be deducted from the
daily double pool and shall be promptly refunded.

&. 1, after the first race of the daily double has been run,
a horse not coupled with another as a wagering interest
in the second race of the daily double is excused by the
stewards or prevenied from obtaining a fair start, then
daily double wagers combining the winner of the first
daily double race with the horse, which was excused or
was prevenfed from oblaining a fair start, shall be
aliocated a consolation daily double.

7. Consolation daily double payofis shall be determined
by dividing the net daily double pool by the amount
wagered combining the winner of the first daily double
race with every horse or wagering interest scheduled to
start in the second daily double race, the guolient being
the consolation payoff per doliar wagered combining the
winner of the first daily double race with the horse
prevented from racing in the second daily double race.
The return {0 the holder includes the amount wagered
and the profit. The consolation payoff shall be deducted
from the net daily double pool before caiculation and
allocation of wagers on the winning daily double
combination.

8. If for any reason the first race of the daily double is
cancelled and declared “no contest” a full and complete
refund shall be prompily made of the daily double pool.

9. if for any reason the second race of the daily double
is cancelled and declared "no contest,” the net daily
double pool shall be paid to the holders of daily double
fickets which include the winner of the first race. If no
such ticket is sold, then the niet daily double pool shall be
paid to the holders of daily double tickets which inciude
the second place horse. If no daily double lickets were
sold on the second place horse, then the licensee shall
make a prompt refund.

C. Quinelia pools. The quinella wager is ihe purchase of a
pari-mutuel ticket to select the first two horses to finish in the
race. The order in which the horses finish is immaterial. The
amount wagered on the winning combination, the first two
finishers irrespective of which horse finishes first and which
horse finishes second, is deducted from the net pool to
determine the profit. The net pool is divided by the amount
wagered on the winning combination. The return to the
holder includes the amount wagered and the profit. In
addition, the following provisions apply {0 the quineliz pools:
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1. If there is a dead heat for first between horses
including two different wagering interests, the net
guinella pocol is distributed as if no dead heat occurred.
If there is a dead heat among horses involving three
different wagering interests, the net quinella pool is
distributed as if it were a show pool and the pool is
allocated to wagers combining any of the three horses
finishing in the dead heat for first.

2. If there is a dead heat for second between horses
including two different wagering interests, the net
quinella pool is distributed as if it were a place poal and it
is allocated to wagers combining the first finisher with
either horse finishing in a dead heat for second. Iif the
dead heat is among horses involving three different
wagering interests, the net quinella pocl is distributed as
if it were a show pool and it is allocated to wagers
combining the first horse with each of the three horses
finishing in a dead heat for second.

3. If horses representing a single wagering interest finish
first and second, the net quinella pool shall be aliocated
to wagers combining the single wagering interest with
the horse or wagering interest with the horses or
wagering interest which finishes third.

4. If no quinella ticket is sold combining the first finisher
with one of the horses finishing in a dead heat for
second, then the net quinella pool is allocated to wagers
combining the first finisher with the other horse finishing
in a dead heat for second.

5. If no quinella ticket is sold combining the first finisher
with either of the horses finishing in a dead heat for
second, then the net quinella pool is aliocated o wagers
combining the two horses which finished in the dead
heat for second.

6. If no quinella ticket is sold combining the first finisher
with either of the horses finishing in a dead heat for
second, or combining the two horses which finished in a
dead heat for second, the the net quinella pool is
distributed as if it were a show pool and it is allocated to
wagers combining any of the first three finishers with any
other horses.

7. If no quinella ticket is sold combining the first two
finishers, then the net quinella pool shall be distributed
as if it were a place pool and it is allocated to wagers
combining the first finisher with any other horses and to
wagers combining the second finisher with any other
horse.

8. If no quinella ticket is sold combining horses or
wagering interests as would reqguire distribution, a full
and complete refund shall be made of the entire quinella
pool.

9. If a horse is excused by the stewards, no further
quinelia tickets shall be issued designating that horse,
and all quinella tickets previously issued designating that
horse shall be refunded and deducted from the gross
pool.

D. Perfecta pools. The perfecta wager is the purchase of
a pari-mutuel ticket fo select the two horses that will finish

first and second in a race. Payment of the ticket shall be
made only to the purchaser who has selecled the same order
of finish as officially posted. The amount wagerad on the
winning combination, the horse finishing first and the horse
finishing second, in exact order, is the amount to be deducisd
from the net perfecta pooi to determine the profit. The profit
is divided by the amount wagered on the winning
combination, the quotient being the profit ver doilar wagered
on the winning perfecta combination. The return fo the holder
includes the amount wagered ang the profit. In addition, the
following provisions apply to the perfecta pool;

1. If no ticket is sold on the winning combination of a
perfecta pool, the net perfecta pool shall be distributed
equally between holders of tickets selacting the winning
horse to finish first and heolders of tickets selecling the
second place horse to finish second.

2. If there is a dead heat between two horses for first
place, the net perfecta pool shall be calculated and
distributed as a place pool, one-half of the net perfecta
pool being distributed to holders of tickets selecting each
of the horses in the dead heat to finish first with the other
horse to finish second,

In case of a dead heat between two horses for second
place, the net perfecta poo! shall be calculated as a
place pool, one-half of the net perfecta pool being
distributed o holders of tickets selecting the horse to
finish first and cne horse in the dead heat, and the other
one-half being distributed to holders selecting the horse
fo finish first and the other horse in the dead heat.

3. if there is a dead heat for second place and if no
ticket is sold on one of the two winning combinations, the
entire net perfecta pool shall be calculated as a win pool
and distributed to holders of the other winning
combination. If no tickets combine the winning horse
with either of the place horses in the dead heat, the net
perfecta pool shall be calculated and distributed as a
place pool to holders of tickets representing any interest
in the net pool. '

4. 1f an entry finishes first and second, or mutuei field
horses finish first and second, the net pool shall be
distributed to holders of tickets selecting the entry ta win
combined with the horses having finished third.

5. If no ticket is sold that would require distribution of a
perfecta pocl, the licensee shali make a compleie and
full refund of the perfecta pool.

6. i a horse is excused by the stewards, no further
perfecta tickets shall be issued designating that horse,
and all perfecta tickets previously issued designating that
horse shall be refunded and deducted from the gross
pool.

E. Trifecta pools. The trifecta wager is purchase of a pari-
mutuel ticket to select the three horses that will finish first,
second, and third in a race. Payment of the ticket shall be
made only to the holder who has selected the same order of
finish as officially posted. The amount wagered on the
winning combination, the horse finishing first, the horse
finishing second, and the horse finishing third, in exact order,
is deducted from the pool to determine the profit. The profit
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is divided by the amount wagered on the winning
combination, the quotient being the profit per dollar wagered
en the winning combination. The return to the holder
includes the amount wagered and the profit.

1. If no ticket is sold on the winning combination, the net
trifecta pool shall be distributed equally among holders of
tickets designating the first two horses in order.

2. If no ticket is sold designating, in arder, the first two
horses, the net trifecta pocl shall be distributed equally
among holders of tickets designating the horse to finish
first.

3. If no ticket is sold designating the first horse to win,
the net trifecta pool shall be distributed equally ameng
hoiders of tickets designating the second and third
horses in order. If no such ticket is sold, then the
licensee shall make a prompt refund.

4. If less than three horses finish, the payout shall be
made on tickets selecting the actual finishing horses, in
order, ignoring the balance of the selection.

5. Ifthere is a dead heat, all trifecta tickets selecting the
correct order of finish, counting a horse in a dead heat
as finishing in either position involved in the dead heat,
shail be winning tickets. The net trifecta pool shall be
calculated as a place pool.

6. The uncoupling for belling wagering purposes of
horses having common ties is prohibited in races upon
which trifecta wagering is conducted.

7. If a horse is excused by the stewards, no further
trifecta tickets shall be issued designating that horse,
and all trifecta tickets previously issued designating the
horse shall be refunded and deducted from the gross
pool. :

t!:nee JEa?‘GE%SE eei ' F’I i 9| t"el. pisk '[ele 'l'age'[ the-rmaj eli
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F. Quineila double pools. The quineffa double requires
selection of the first two finishers, irrespective of order, in
each of two specified races.

1. The net quinslla double pool shall be distribuled fo
winning wagers in the following precedence, based uporn
the official order of finish:

a. If a coupled entry or mutuei figld finishes as the first
two contestants in either race, as a single price poolf o
those selecting the coupled enfry or mutus! field
combined with the next separale wagering interest in
the official order of finish for that race, as well as the
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first two finishers in the allermate quinella double race; double pool shall be divided by the tfotal amount wagered
otherwise on the winning combination in the first race and an
unbroken consolation price obtained. The unbroken
consolation price is multiplied by the dollar value of
wagers on the winning combination in the first race
combined with a combination including the scratched

b. As a single price pool to those who selected the
first two finishers in each of the two quinella double
races; but if there are no such wagers, then

¢. As a profit split to those who selected the first two wagering interest in fthe second race to obfain the
finishers in either of the two quinella double races; but consolation payout. Breakage js not declared in this
if there are no such wagers on one of those races, calculation. The consofation payout is deducted from the
then net quinella double pool before calculation and
y . distribution of the winning quinelfa double payout. In the
d. As a single price pool to those who selected the event of a dead heat involving separate wagering
first two t?mshers in the one covered quinella double interests, the nef quinella double pool shalf be distributed
race, bui if there were no such wagers, then as a profit split.
e. The entire pool shall be refunded on quinella 8. If either of the quinella double races is cancelled prior
double wagers for those races. to the first quinella double race or the first quinella
2. If there is a dead heat for first in either of the iwo double race is declared "no confest,” the entire quinella
quinelia double races involving: _ double pool shall be refunded on quinelia double wagers

) for those races.
a. Horses representing the same wagering interest,

the quinella double pool shall be distributed to those 9. If the second quinella double race is cancelled or
selecting the coupled entry or mutuel field combined declared “no contest” after the conclusion of the first
with the next separate wagering interest in the oﬁrcfa, quinella double race, the net quinella double pool sh_aﬂ
order of finish for that race. be distributed as a single price pool to wagers selecting

the winning combination in the first quinella double race.
b. Horses representing two wagering interests, the if there are no wagers selecting the winning combination
quinella double poot shall be distrbuted as if no dead in the first quinella double race, the entire quinella
heat occurred. double pool shall be refunded on quinella double wagers

¢. Horses representing three or more wagening for those races.

interests, the quinella double pool shall be distnbuted G. Pick (n} pools. The pick (n) pool requires selection of
as a profit split. the first-place finisher in each of a designated number of

races. The licensee must obtain approval from the
commission or ifs execufive Secretary conceming the
scheduling of pick (n) contests, the designalion of one of the
methods prescribed in subdivision 1 of this subsection and
the amount of any cap fo be set on the carryover. Any
4. If there Is a dead heat for second in either of the changes to the approved pick (n) format require prior
guinella double races involving horses representing two approval from the comimission or its executive secrefary.

or more wagering interests, the guinella double pool shalf
be distributed as profit spiit.

3. If there is a dead heal for second in either of the
quinella double races involving horses representing the
same wagefing interest, the quinella double pool shall be
distributed as if no dead heat occurred.

1. The pick {n) pool shall be apportioned under one of
the following methods:

5. Should & wagering interest in the first half of the
quinella double be scratched prior to the first quinella
pool race being declared official, alf money wagered on
combinations including the scratched wagering interest
shall be deducted from the quinella double pool and

a. Method 1, pick (n) with carryover. The net pick (n)
pool and carryover, if any, shall be distributed as a
single price pool to those who selected the first-place
finisher in each of the pick {n) races, based upon the
official order of finish. If there are no such wagers,

re_funded. ~then a designated percentage of the net pool shall be
6. Should a wagering interest in the second half of the distributed as a single price pool to those who selected
quinella double be scrafched prior o the close of the first-place finisher in the greatest number of pick
wagering on the first quinefla double confest, all money (n} races; and the remainder shall be added io the
wagered on combinalions including the scrafched carryover.

wagering inferest shall be deducled from the quinelfa

double pool and refunded. b. Method 2, pick (n) with minor pool and carryover.

The major share of the net pick (n) poc! and carryover,

7. Should a wagering inferest in the second half of the if any, shall be distributed to those who selected the
quinefla double be scrafched affer the close of wagering first-place finisher in each of the pick (n) races, based
on the first quinella double race, all wagers combining upon the official order of finish. The minor share of the
the winning combination in the first race with a net pick (n) pool shall be distributed fo those who
combination including the scratched wagering interest in selected the first-place finisher in the second greatest
the second race shall be allocated a consolation payout, nurmber of pick (n) races, based upon the official order
in calculating the consolation payout, the net quinella of finish. If there are no wagers selecting the first-
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place finisher of all pick (n) contests, the minor share
of the pick (n) pool shall be distributed as a single
price pool to those who selecled the first-place finisher
in the greatest number of pick (n} races; and the major
share shall be added to the carryover.

c. Method 3, pick {(n) with no minor pool and no
carmryover. The net pick (n) pool shall be distribufed as
a single price pool to those who selected the first-
place finisher in the greatest number of pick (n) races,
based upon the official order of finish. If there are no
winning wagers, the pool is refunded.

d.  Method 4, pick (n) with minor pool and no
carryover. The major share of the net pick (n) pool
shall be distributed to those who selected the first
place finisher in the greatest number of pick {n} races,
based upcn the official order of finish., The minor
share of the net pick (n} pool shall be distribuied io
those who selected the firsi-place finisher in the
second greatest number of pick (n} races, based upon
the official order of finish. If there are no wagers
selecting the first-place finisher in a second greatest
number of pick (n) races, the minor share of the net
pick (n) pool shall be combined with the major share
for distibution as a single price pool to those who
selected the first-place finisher in the greatest number
of pick (n) races. If the greatest number of first-place
finishers selected is one, the major and minor shares
are combined for distribution as a single price pool. If
there are no winning wagers, the pool is refunded.

e. Method 5, pick (n) with minor pool and no
carryover. The major share of net pick (n) pool shall
be distributed fo those who selected the first-place
finisher in each of the pick (n) races, based on the
official order of finish. The minor share of the net pick
{n) pool shall be distributed to those who selected the
first-place finisher in the second greatest number of
pick (n} races, based upon the official order of finish.
If there are no wagers selecting the first-place finisher
in alf pick (n) races, the entire net pick (n) pool shall be
distributed as a single price pool to those who selecfed
the first-place finisher in the greatest number of pick
(n). races. If there are no wagers selecting the first-
place finisher in a second greatest number of pick (n)
races, the minor share of the pick {n} pool shall be
combined with the major share for distribution as a
single price pool to those who selected the first-place
finisher in each of the pick {n) races. If there are no
winning wagers, the pool is refunded.,

f. Method 6, pick (n) with minor pool, jackpol, major
carryover and jackpol carryover.  Predelermined
percentages of the nef pick {n) pool shall be set aside
as a major pool, minor pool, and jackpot pool. The
major share of the net pick (n) pool and the major
carryover, if any, shall be distributed to those who
selected the first-place finisher of each of the pick (n)
races, based on the official order of finish. If there ars
no ftickets selecting the first-place finisher in each of
the pick (n) races, the major nef pool shall be added fo
the major carryover. If there is only one single ficket
selecting the first-place finisher of each of the pick (n)

racas, based on the official order of finizh, the jackpot
share of the net pick (n) pool and the jackpot
carryover, if any, shall be distnbuted fo the holder of
that single licket, along with the major net pool and the
major carryover, if any. If more than one ficket selects
the first-place finisher of each of the pick {n) races, the
Jackpot net pool shall be added fo the jackpot
carryover. The minor share of the net pick {(n} pool
shall be distributed fo thoss who selected the firsi-
place finisher of the second greatest number of pick
(n) races, based on the official order of finish. If there
are no wagers selecting the first-place finisher of all
pick {n) races, the minor net pool of the pick (n) poof
shall be distributed as a single price pool fo those who
selecied the first-place finisher of the greatest number
of pick (n) races.

2. If there is a dead heaf for first in any of the pick {n)
races involving:

a. Horses representing the same wagering inferesi,
the picic (n) pool shall be distributed as if no dead heat
occumed.

b.  Horses represeniing fwo or more wagerng
inferests, the pick (n) pool shail be distributed as a
single price pool with each winning wager receiving an
equal share of the profit.

3. Should a wageiing interest in any of the pick (n) races
be scratched, the actual favorite, as evidenced by tofal
amounis wagered in the win pool at the host frack for the
race af the close of wagering on that race, shall be
subsiifuted for the scrafched wagering interest for ail
purposes, including pool calculations. In the event that
the win pool tofal for two or more favorifes is identical,
the substitute selection shall be the wagenng interest
with the fowest program number. The iofalizator shall
produce reporis showing each of the wagering
combinations with substituted wagenng inferests which
became winners as a result of the subsftitufion, in
addition to the normal winning combination.

4. The pick (n) poo! shall be cancelfed and pick (n)
wagers for the individual performance shall be refunded
if:

a. At least two races included as parf of a pick three
are cancelled or declared "ne contest.”

b, Atleast three races included as part of a pick four,
pick five or pick six are cancelled or declared "no
contest.”

¢. Atlleast four races included as parf of a pick seven,
pick eight or pick nine are cancelled or declared "no
confest.”

d. At least five races included as part of & pick 10 are
cancelled or declared "no confest.”

5. If at Jeast one race included as padd of a pick (i} is
cancelled or declared "no contesi " buf not more than the
number specified in subdivision 4 of this subsection, the
net poo! shall be distrbuted as a single price pool o
those whose selection finished first in the greatest
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number of pick {(n} races for that program. The
distribution shall include the portion ordinarily refained
for the pick (n) carryover but not the carryover from
previous performances.

6. The pick (n) carryover may be capped at a
designated level approved by the commission 50 that if,
at the close of any program, the amount in the pick (n)
carryover equals or exceeds the designaied cap, the
pick {n) carryover will be frozen until it is won or
distributed under other provisions of this chapter. After
the pick (n) carryover is frozen, 100% of the net pool,
part of which ordinanly would be added o the pick {n)
carryover, shall be distributed to those whose selection
finished first in the greatest number of pick (n) races for
that program.

7. A licensee may request permission from the
commission to distribute the pick (n) carryover on a
specific program. The request must contain justification
for the distribution, an explanation of the benefit {o be
derived and the intended date and program for the
distribution.

8. Should the pick (n) canyover be designated for
distribution on a specified date and performance in which
there are no wagers selecting the first-place finisher in
each of the pick (n} races, the enlire pool shall be
distnbuted as a single price pool fo those whose
selection finished first in the greatest number of pick (n)
races. The pick (n) carryover shall be designaled for
distribufion on a specified date and program only under
the following circumstances:

a. Upon approval from the commission as provided in
subdivision 7 of this subsection;

b. Upon approval from the commission when there is
a change in the carryover cap, a change from one tfype
of pick (n) wagering to another, or when the pick (n) is
discontinued;

c. On the closing program of a race meeting.

9. I, for any reason, the pick (n) carryover must be held
to the corresponding pick (n} pool fo a subsequent race
meeling, the carryover shall be deposited in an inferest-
bearing account approved by the commission. The pick
{(n) carryover plus accrued inferest shall then be added
to the net pick (n) pool on a dalte and program of the race
meetling designated by the commission.

10, With the approval of the commission, a licensee may
contribute fo the pick (n) carryover & sum of money up to
the amount of any designated cap.

11.  Providing information to any person regarding the
covered combinations, amounts wagered on specific
combinations, number of tickels sold or number of live
tickets remalining is strictly prohibited. This chapter shall
nof  prohibit necessary communication between
fotalizator and muiuel employees for processing of pool
data.

12. The licensee may suspend previously approved pick
(n) wagering with the approval of the commission. Any

carryover shall be held until the suspended pick (n)
wagering is reinstated. The licensee may request
approval of a pick {(n) wager or separate wagenng pool
for specific programs.

H.  Superfecta pools. The superfecta pool requires

selection of the first four finishers, in their exact order, for a
single race.

1. - The net superfecta pool shall be distributed to
winning wagers in the following precedence based upon
the official order of finish;

a. As a single price pool to those whose combination
finished in correct sequence as the first four wagering
interests; but if there are no such wagers, then

b. As a single price pool to those whose combination
included, in correct sequence, the first three wagenng
inferests, but if there are no such wagers, then

c. As a single price pool fo those whose combination
included, in correct sequence, the first fwo wagering
interests; but if there are no such wagers, then

d. As a single price pool fo those whose cormbination
correctly selected the first-place wagering interest
only; but if there are no such wagers, then

€. The entire pool shall be refunded on superfecta
wagers for that race.

2, If less than four wagering interests finish and the race
is declared official, payouts will be made based upon the
order of finish of those wagering interests completing the
race. The balance of any selection beyond the number
of wagering interests completing the. race shaﬂ be
ighored. ‘

3. If there is a dead heat for first involving:

a. Horses representing four or more wagering
interests, all of the wagering combinations selecting
four wagering inferests which correspond with any of
the wagenng interests involved in the dead heat shalf
share in a profit split.

b. Horses representing three wagering interests, afl of
the wagering combinations selecting the three dead-
heated wagering interests, irrespective of order, along
with the fourth-place wagering interest shall share in a
profit split.

¢. Horses representing two wagering interests, both of
the wagering combinations selecting the two dead-
heated wagering interests, irrespective of order, along
with the third and fourth-place wagering interests shall
share in a profit split, .

4. If there is a dead heat for second involving:

a.  Horses representing three or more wagering
interests, all of the wagering combinations correctly
selecting the winner combined with any of the three
wagering interests involved in the dead heat for
second shall share in a profit split.
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b. Horses representing two wagerng inferests, all of
the wagering combinations correctly seiecting the
winner, the iwo dead-heated wagering inferests,
irrespective of order, and the fourth-place wagering
interest shall share in a profit split.

5 If there is a dead heat for third, all wagering
combinations correctly selecting the first fwo finishers, in
correct sequencs, along with any two of the wagering
interests involved in the dead heat for fourth shall share
in a profit split.

6 If there is a dead heat for fourth, all wagering
combinations correctly selecting the first three finishers,
in correct sequence, along with any of the wagering
inferests involved in the dead heai for fourth shalf share
in a profit split.

7. Coupled entries and miutuef fields shall be prohibited
in superfecta races.

I Twin fifecta pools. The itwin frifecta pool requires
selection of the first three finishers in their exact order, in
each of two designated races. Each winning ficket for the
first twin trifecta race must be exchanged for a free ticket on
the second twin trifecta race in order to remain eligible for the
second-half twin trifecta pool. The fickets may be exchanged
only at affended windows prior {o the second twin trifecta
race. Winning firsi-half twin tifecta wagers will receive both
an exchange and a monstary payout. Both of the dasignated
twin trifecta races shall be included in only one twin frfecta
pool,

1. After wagering closes for the firsi-half of the twin
frifecta and retainage has been deducted from the pool,
the net pool shall then be divided into separafe pools:
the first-half twin {rifecta pool and the second-half twin
trifecta poof.

2. In the first twin irifecta race only, winning wagers shall
be defermined using the following precedence, based
upon the official order of finish for the first twin trifecta
race:

a. As a single price pool fo those whose combinalion
finished in correct sequence as the first three wagering
interests; but if there is no winning wager, then

b. As a single price pool to those whose combination
included, in coirect sequence, the first ftwo wagering
interests; but if there is no winning wager, then

c. As a single price pool to those whose combination
correctly selected the first-place wagering inferest
only; but if there is no winning wager, then

d. The entire twin trifecta pool shall be refunded io
twin Irifecta wagers for thal race and the second-half
race shalf be canceiled.

3. If ne first-half fwin trifecta ticket selects the first three
finishers of that race in exact order, winning tickel
holders shall not receive any exchange fickets for the
second-half twin trifecta pool. In this case, the second-
half twin trifecta pool shall be retained and added to any
existing twin frifecta carryover pool.

4. Winning tickels from the first-hall of the hwin ifscla
shalf be exchanged for tickels seleciing fthe firsf thene
finishers of the second-half of the twirz thfacia.  The
second-half twin trifecfa pool shall be distiibuted to
winning wagers in the following precedence, bosed unon
the official ordsr of finish for the second fwin irifecia
race:

a. As a single price pool, including any exisiing
carryover moneys, to those whose combination
finished in correct sequence as the first three wagering
inferests; but if thare are no winning tickels, then

b, The eniire second-half twin trifecta pool for that
race shall be added to any existing carryover moneys
and refained for the corresponding second-half twin
trifecta poo! of the next consectfive program.

8 If a winning firsi-half twin frifecta ticket is not
preserntsd for cashing and exchange prior {o the second-
half twin trifecta race, the licket holder may still coflect
the monetary vaiue associated with the frsi-half twin
trifecta pool but forfeifs all righis to any distibuticn of the
second-half twin trifecta pool.

6. Coupled enfries and mulusl fislds shall be prohibited
int twin frifecta races.

7. Should a wagering interest in the first-half of the lwin
trifacta he scrafched, those fwin frifecta wagers including
the scratched wagering shall be refunded.

8. Should a wageiing inferest in the second-half of the
twin tiifecta be scratched, announcement conceming the
scratch shall be made and a reasonable amount of ime
shall be provided for exchange of tickets that include the
scratched wagerning inferest.  If fickets have not beesn
exchanged prior to the close of wagering of the second
twin trifecta race, the ficket holder forfeils all rights fo the
second-half twin trifecta pool. However, if the scralch in
the second-half of the twin frifecta ocours five minutes or
less prior lo post time, then lhe licensee shall have
discretion to cancel all twin frifecta wagers and make a
prompt refund.

9. I, due fo a late scratch, the number of wagering
interests in the second-half of the twin trifecta is reduced
fo fewer than the minimumn, all exchange #ickels and
ouistanding first-half winning tickets shall be entifled fo
the second-half twin trifecta pooi for thal confest as a
single price pool, but not the twin ifecta canyover.

10. If there is a dead heat or mulliple dead heals in
either the first or second-half of the twin trifecta, all twin
trifecta wagers selecting the correct order of finish,
counting a wagering inferest involved in a dead heat as
finishing in any dead-healed position, shall be a winner.
in the case of a dead heaf ocourring in.

a. The first-haif of the twin trifecta, the payout shall be
calculated as a profit spiit; and

b. The second-half of the iwin rifacta, the payout shall
be calculated as a single price pool.

11. If efther of the twin irifecta races are cancelfed prior
to the first twin trifacta race or the first twin trifecta race is
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declared "no contest,” the entire twin {rifecta pool shalf
be refunded in twin trifecta wagers for that race and the
second-half shall be cancelled.

12. If the second-half twin trifecta race is cancelled or
declared "no confest” all exchange lickefs and
outstanding first-half winning twin frifecta tickets shall be
entitled to the net twin frifecta pool for that race as a
single price pool, but not twin trifecta carryover. If there
are no such lickets, the net twin trifecta pool shall be
distibuted as described in subdivision 3 of this
subsection. -

13. The twin trifecta carryover may be capped at a
designated level approved by the commission so that if,
at the close of any program, the amount in the fwin
trifecta carryover equals or exceeds the designated cap,
the twin trifecta carryover will be frozen until it is won or
distributed under other provisions of this chapter. -After
the twin trifecta carryover is frozen, 100% of the net twin
irifecta pool for each individual race shall be distributed
fo winniers of the first-half of the twin trifecta pool,

74. A written request for permission to distribute the twin

‘trifecta carryover on a specific program may be
submitted ta the commission. The request must contain
justification for the distribution, an explanation of the
benefit to be denved and the infended date and program
for the distribution.

15. Should the twin trifecta carnryover be designated for
distribution on a Sspecified date and program, the
following precedence wilf be followed in defermining
winning tickets for the second-half of the twin frifecta
after completion of the first-half of the twin trifecta:

a. As a single price pool to those whose combination
finished in correct sequence as the first three wagering
interests; but if there are no such wagers, then

b. As a single price pool to those whose combination
included, in correct sequence, the first two wagering
inferests; but if there are no such wagers, then

¢c. As a single price pool fo those whose combination
correctly selected the first-place wagering inferest
only; but if there are no such wagers, then

d. As a single price pool to holders of valid exchange
tickets.

place wagering interest only. If there are no wagers
selecting the first-place wagering interest only in the first-
half of the twin Infecta, all firsi-half lickets will become
winhers and will receive 100% of that day's net twin
trifecta pool and any existing twin frifecta carryover.

17. The twin trifecta carryover shall be designated for
distribution on a specified date and program only under
the following circumstances:

a. Upon wntten approval from the commission as
provided in subdivision 14 of this subsection.

b. Upon wrilten approval from the commission when
there is a change in the carryover cap or when the
twin Inifecta is discontinued.

¢. On the closing program of the race meefing.

18. If, for any reason, the twin trifecta carryover must be
held over fo the corresponding twin frifecta poof of a
subsequent meel, the carryover shall be deposited in an
interest-bearing account approved by the commission.
The twin trifecta carryover plus accrued interest shall
then be added fo the second-half fwin trifecta poof of the
following meet on a date and program so designated by
the commission.

19.  Providing information fo any person regarding
covered combinations, amounts wagered on specific
combinations, number of tickets sold or number of valid
exchange tickets is prohibited. This shall not prohibit
necessary communication between fofalizator and pan-
mutuel depariment employees for processing of pool
data,

20. The licensee must obtain wiitten approval from the
commission conceming the scheduling of twin trifecta
contests, the percentages of the net pool added to the
first-half pool and second-half pool, and the amount of
any cap to be set on the carryover. Any changes fo the
approved twin frifecta format require prior approval from
the commission.

VA.R. Doc, No. R97-488; Filed May 7, 1997, 10:47 a.m.

DEPARTMENT OF TAXATION
WITHDRAWAL OF PROPOSED REGULATIONS

As a result of Executive Orders 13 (24) and 15 (94)
mandated by Governor Allen, the Department of Taxation
wishes to withdraw the following proposed regulatory actions
currently on record with the Virginia Code Commission. Itis

distribute the twin trifecta carryover, exchange tickets wili ~ the department's intention to begin its regulatory revision
be issued for those combinations selecting the greatest ~ Project from the beginning upon approval by the Governor's
number of wagering interests in their correct order of  Office.

finish for the first-half of the twin trifecta. If there are no
wagers correctly selecting the first, second or third-place
finishers, in their exact order, then exchange tickets shall
be issued for combinations correctly selecting the first
and second-place wagering interests. If there are no
wagers correctly selecting the first and second place
finishets, in their exact order, then exchange tickets shall
be issued for combinations correctly selecting the first-

6. As a single price pool o holders of outstanding
first-half winning tickets.

16. During a program designated by the commission to

PROPOSED REGULATIONS
Date of Publication

10:8 VAR. 2064
January 10, 1994,

Title of Regulation

VR 630-3-302. Corporate Income
Tax: Definitions.
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VR 630-3-302.2. Corporate
Income Tax: Foreign Source
Income.

VR 630-3-311. Corporate Income
Tax: Report of Change of Federal
Taxable Income.

VR 630-3-312. Corporate Income
Tax: Limitations on Assessments.

VR 630-3-323. Corporate Income
Tax: Excess Cost Recovery:
Taxable Years Beginning before
January 1, 1988,

VR 630-3-323.1. Corporate
Income Tax: Excess Cost
Recovery.

VR 630-3-400.1. Corporate
Income Tax: Telecommunications
Companies.

VR 630-3-402. Corporate Income
Tax: Determination of Virginia
Taxable Income.

VR 630-3-402.1. Corporate
Income Tax: Additions in
Determining Virginia Taxable
Income.

VR 830-3-402.2. Corporate
Income Tax: Subtractions and
Adjustments in Determining
Virginia Taxable Income.

VR 830-3-402.3. Corporate
Income Tax: Net Operating
Losses.

VR 630-3-403. Corporate Income
Tax: Additional Modifications for
Savings and Loan Associafions,
Railroad Companies and
Telecommunication Companies.

VR 630-3-409. Corporate Income
Tax: Property Factor.

VR B30-3-411. Corporate Income
Tax: Average Value of Property.

VR 630-3-420. Corporate Income
Tax: Railroad Companies;
Apportionment.

VR 630-3-431. Corporate Income
Tax: Energy Income Tax Credit.

VR 630-3-440. Corporate Income
Tax: Accounting.

VR 630-3-443. Corporate Income
Tax: Prohibition of Worldwide

.. Gensolidation or Combination.

10:8 VAR. 2068

January 10, 1994.

10:8 VAR. 2077

January 10, 1984,

10:8 VA.R. 2079

January 10, 1994.

10:8 VAR. 2081

January 10, 1994,

10:8 VAR. 2085

January 10, 1994,

10:8 VA.R. 2086

January 10, 1994.

10:8 VAR, 2110

January 10, 1984,

10:8 VAR, 2120

January 10, 1994,

10:8 VAR, 2124

January 10, 1994.

10:8 VAR, 2132

January 10, 1994,

10:8 VAR, 2142

January 10, 1994.

10:8 VAR, 2145

January 10, 1994,

10:8 VAR. 2148

January 10, 1994,

10:8 VA.R. 2150

January 10, 1994,

10:8 VAR. 2150

January 10, 1994,

10:8 VAR, 2153

January 10, 1994.

10:8 VA.R. 2156

January 10, 1994.

VR 630-3-445. Corporate Income
Tax: Consolidation of Accounts.

VR 630-3-446.1. Corporate
Income Tax: Foreign Sales
Corporations.

VR 630-3-442. Corporate Income
Tax: Supplemental Accounts.

VR 630-3-453. Corporate Income
Tax: Extension of Time for Filing
Retumns.

VR 630-3-500. Corporate Income
Tax: Declaration of Estimated
Income Tax Required.

VR 630-3.503. Corporate Income
Tax: Instructions for Filing
Estimated Taxes.

VR 630-3-504. Corporate Income
Tax: Failure to Pay Estimated Tax.

VR 630-10-33. Retail Sales and
Use Tax; Dentists, Dental
Laboratories and Dental Supply
Houses.

VR 630-10-47. Retail Sales and
Use Tax: Hospitals, Nursing
Homes and Other Medical-Related
Facilities.

VR 630-10-64.1. Retail Sales and
Use Tax: Medical Equipment and
Supplies.

VR 630-10-65. Retail Sales and
Use Tax: Medicine and Drugs.

VR 630-10-73. Retail Sales and
Use Tax: Newspapers, Magazines,
Periodicails and Other Publications.

VR 630-10-74.1. Retail Sales and
Use Tax: Nonprescription Drugs
and Proprietary Medicines.

VR 630-10-83. Retail Sales and
Use Tax: Physicians, Surgeons
and Other Practitioners of the
Healing Aris.

VR 630-10-85.1. Retail Sales and
Use Tax: Prescription Medical
Appliances - Visual and Audio.

10:8 VAR. 2157
January 10, 1694,

10:8 VAR, 2180
January 10, 1994,

10:83 VAR, 2161
January 10, 1994.

10:8 VA.R. 2162
January 10, 1994,

10:8 VAR. 2164
January 10, 1994.

10:8 VAR, 2166
January 10, 1994,

10:8 VAR. 2168
January 10, 1994,

104 VAR. 622
November 15, 1993.

1014 VAR. 630
November 15, 1983.

10:4 VA.R. 632
November 15, 1993.

10:4 VAR, 637
November 15, 1993.

2:11 VAR, 1715
February 22, 1993.

8:6 VA.R. 853
December 16, 1991.

10:4 VAR, 643
November 15, 1983.

10:4 VAR. 644
November 15, 1993.

VA.R. Doc. Nos. R87-441 through R97-473; Filed May 1, 1997, 1:16 p.m.
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Symboi Key
Roman type indicates existing text of ragulations. Malic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the regulation.

STATE AIR POLLUTION CONTROL BOARD

REGISTRAR'S NOTICE: The amendments to the following
regulation are exempt from the Administrative Process Act in
accordance with § 9-6.14:4.1 C 3, which excludes regulations
that consist only of changes in style or form or comections of
tachnical srrors. The State Air Pollution Control Board will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision,

Title of Reguialions; Regulations for the Control and
Abatement of Air Pollution (Rev, M87)

9 VAC 5-10-10 et seq. General Definitions (adding § VAC
5-10-30; repealing Appendices A, B, C, D, E, F, G, H, I, J,
N,OP GRS and T of 9 VAC 5-10-20}.

8 VAC 5-20-10 et seq. General Provisions {amending 9
VAL 5-20-130; adding 8 VAC 5-20-121, § VAC 5-20-200
through 9 VAC 5.20-203, 8 VAC 5-20-208, and 9 VAC 5-20-
210 through 8 VAC 5-20-212).

& VAC 5-40-10 of seq. Existing Stationary Sources
{adding 9 VAC 5-40-21, 9 VAC 5-40-22, ¢ VAC 54041, 8
VAC 5-40-311, 9 VAC 5-40-8631 and ¢ VAC 5-40-5641)

9 VAC 5-50-10 et seq. New and Modified Stationary
Sources {amending chapter title only).

9 VAC 5-80-10 et seq. Hazardous Air Pollutant Scurces
{amending chapter title only).

8 VAC 5-70-10 of seq. Air Poliution Episode Prevention
{amending chapter title only).

9 VAC 8-80-10 of seq. Permits for Stationary Sources
{adding 9 VAL 5-80-11). .

~ Statutory Authority: § 10.1-1308 of the Code of Virginia.
Effective Date; Juiy 1, 1987.

Summary:

The regulation amendments convert the remaining
appendices to the Regulations for the Confrol and
Abatement of Air Pollution from individual appendices fo
sections. This has been accomplished by renumbering
the appendices and incorporaling them inio approprate
chapters of the regulations with no changes fo the
confent. Revising the appendices in this manner is
being done in order fo make them consistent with
Virginia Administrative Code (VAC} format and
numbering. The chapler litles have been revised fo
more accurately reflect their confents.

Agency Contact: Copiss of the regulation may be obtained
from Alma  Jenkins, Office of Program Development,
Department of Environmental Quality, P.O. Box 10009,
Richmond, YA 23240, telephone (804) 698-4070.

8 VAC 5-10-10 et seq. General Definitions.

ARRENDRCA
ABBREVIATIONS:
9 VAC 5-10-30. Abbrovistions.
A - ampere
act - actual

AQCR - Air Quality Control Region
AQMA - Air Quality Maintenance Area
ASTM - American Society for Testing and Materials
avg - average

Be - Beryllium

Btu - British thermal unit

°C - degree Celsius {centigrade)

cal - calorie

cc - cubic centimeter

CdS - cadmium sulfide

cfm - cubic feet per minute

CFR - Code of Federal Regulations (40 CFR 35 means Part
35 of Title 40 of the Code of Federal Regulations; 40 CFR
35.20 means Section 35.20 in Part 35 of Title 40 of the Code
of Federal Regulations)

CO - carbon monoxide
CO3 - carbon dioxide

COH - Coefficient of Haze (unit of measure for the sailing
index)

cu fi - cubic feet

d - day

def - dry cubic fest

dcm - dry cubic meter

dscf - dry cubic feet at standard conditions
dscm - dry cubic meter at standard conditions
EPA - U.S. Environmental Protection Agency
eq - equivalents

°F - degree Fahrenheit

FR - Federal Register (36 FR 1492, May 3, 1971 means page
1492, dated May 3, 1971, of Volume 36 of the Federal
Register - the page indicated is the first page of the
referenced material)
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ft - feet

ff - square feet
ft* - cubic feet
g - gram

gal - gallon

GEP - good engineering practice

g-eq - gram equivalents
gr - grain

HCI - hydrochloric acid
Hg - mercury

hp - horse power

hr - hour

H20 - water

HzS - hydrogen sulfide
H2S0y4 -~ sulfuric acid
Hz - hertz

1.D. - inside diameter

in - inch

inHg - inches of mercury
inHzO - inches of water
J - joule

K- Kelvin

k- 1,000

kg - kilogram = 10° gram
I - liter

Ib - pound

lpm - liter per minute

M - molar

m - meter

m’ - cubic meter

meq - milliequivalent

Mg - megagram = 10° gram

mg - milligram = 107 gram
min - minute

ml - milliliter = 107 Jiter

mm - millimeter = 10° meter

mol - mole

mol.wt. - molecular weight

mV - millivolt = 10 volt

N - normai

n - newton

Nz - nitrogen -

ng - nanogram = 10* gram

nm - nanometer = 10°° meter

NO - nitric oxide |

NO:; - nitrogen dioxide

NOx - nitrogen oxides

O3 - oxygen

0.D. - outside diameter

02z - ounce

Pa - pascal

ppb - parts per billion

ppm - parts per million

psi - pounds per square inch

psia - pounds per square inch absoluie
psig - pounds per square inch gauge
°R - degree Rankine

s - second

scf - cubic feet at standard conditions
scfh - cubic feet per hour at standard conditions
scm - cubic meter at standard conditions
sec - second

S0, - sulfur dioxide

S04 - sulfur trioxide

S0y - sulfur oxides

sq ft - square feet

std - at standard conditions or standard
Hg - microgram = 10°° gram

ul - microliter = 107 liter

USC - United States Code

V - volt

viv - volume per volume

VQC - volatile organic compound

W - wait

w.g. - water gauge

yd® - square yard

MSA - Metropolitan Statistical Area yr - year
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% - percent
< - ohim

§ - section

8 VAC 5-20-10 ot seq. General Provisions.

PART I,
ADMINISTRATIVE.

9 VAC 5-20-10 through 9 VAC 5-20-120. [No change.]

9 VAC 5.20-121.
procedures.

L A. General.

A: 1. In order for the Commonwealth to fulfill its
obligaiions under the federal Clean Air Act, some
provisions of these regulations are required to be
approved by the U.S. Environmental Protection Agency
ag part of the State lmplementation Plan, and when

Alr gquality program policies and

approved, those provisions become federally
enforceable. ' '
B. 2. In cases where lhese regulations specify that

procedures or methods shall be approved by, acceptable
to or determined by the board or other similar phrasing or
specifically provide for decisions to be made by the
board or department, it may also be necessary o have
such actions (approvals, determinations, exemptions,
exclusions, or decisions) approved by the U.S.
Environmental Protection Agency as part of the State
Implementation Plan in order to make them federally
enforceable. In accordance with U.S. Environmental
Protection Agency regulations and policy, it has been
determined that it is necessary for the procedures listed

i Sectiont-of this-appendix subsection B of this section

fo be approved as part of the State Implementation Plan,

€. 3. Failure to include in this appendix section any
procedure mentioned in the regulations shall not
invalidate the applicability of the procedure.

B- 4. Copies of materials listed in this appendix section
may be examined by the public at the headguariers
central office of the Department of Environmental
Quality, 629 East Main Street, Richmond, Virginia,
between 8:30 a.m. and 4:30 p.m. of each business day.

#- B. Specific documents.

A- 1.  Procedures for Testing Facilities Subject to
Emission Standards for Volatile Organic Compounds,
AQP-1, July 1, 1991,

B: 2. Procedures for Determining Compliance with
Volatile Organic Compound Emission- Standards
Covering Surface Coating Operations, AQP-2, July 1,
1991.

G. 3. Procedures for the Measurement of Capture
Efficiency for Determining Compliance with Volatile

Organic Compound Emission Standards Covering
Surface Coating Operations, AQP-3, Aprit 1, 1996,

B- 4. Procedures for Maintaining Records for Surface
Coating Operations and Graphic Arts Printing Processes,
AQP-4, July 1, 1991,

E: 5. Procedures for Preparing and Submitting Emission
Statements for Stationary Sources, AQP-8, January 1,
1893.

E 6. Procedures for Implementation of Regulations
Covering Stage 1l Vapor Recovery Systems for Gasocline
Dispensing Facilities, AQP-8, Januaiy 1, 1993. .

8 VAC 5-20-130. Delegation of authority.

A. in accordance with the Virginia Air Pollution Control
Law and the Administrative Process Act, the board confers
upon the executive director such administrative, enforcement,
and decision making powers as are set forth in AppendbcF
this section.

ARRENDRCE
BELEGAHON-OF-AUTHORITY-

+ B. Restrictions upon delegation of authority. The
delegation of authority specified within this—appendix
subsection C of this section is subject to the following
restrictions.

A: 1. The board reserves the right to exercise its
authority in any of the following delegated powers should
it choose to do so.

B: 2. A parly significantly affected by any decision of the
executive director may request that the board exercise its
authority for direct consideration of the issue. The
request shall be filed within 30 days after the decision is
rendered and shall contain reasons for request.

&- 3. The submittal of the request by itself shall not
constitute a stay of decision. A stay of decision shall be
sought through appropriate legal channels.

#: C. Substance of delegation of authority.

A< 1. The executive director is delegated the authority io
act within the scope of the Virginia Air Pollution Control
Law and these regulations and for the board when it is
not in session except for the authority to:

4 a. Control and regulate the internal affairs of the
board;

2- b. Approve proposed regulations for the public
comment and adopt final regulations;

3 ¢. Grant variances to regulations;

4. d. Issue orders and special orders, except for
consent orders and emergency special orders;

& e. Determine significant ambient air concentrations
under 9 VAC 5-40-190 and 9 VAC 5-50-190;

8. f. Approve amendments to any policy or procedure
approved by the board, except as may be provided in
it;
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+ g. Appeint persons to the State Advisory Board on
Air Poliution;

8: h. Create local sir poliution control districts and
appoint representatives; and

8- i. Approve local ordinances.

B. 2. The board may exercise its authority for direct
consideration of permit applications in cases where ong
or more of the following issues is involved in the
evaluation of the application: (i) the stationary source
generates public concern relating to air quality issues; (i)
the stationary source is precedent selting; or (jii} the
stationary source is @ major stationary source or major
modification expecied to impact on any nonattainment
area or class | area.

&. 3. The exscutive director shall nolify the board
chairman of permit applications falling within the
categories specified in subsection-B subdivision G 2 of
this section and the board chairman shall advise the
executive director of those permits the board wishes to
consider directly.

P: 4. The exsculive director has final authornity to
adjudicate coniested decisions of subordinates
delegated powers by him prior to appeal of such
decisions to the circuil court or consideration by the
board.

AIR QUALITY PROGRAMS.

9 VAC 5-20-160 through 9 VAC §-20-180. [No change.]
9 VAC 5-20-200. Air guality control regions.

Region 1 - Eastern Tannesses-Southwestern Yirginia
Interstate Air Quality Conirol Region (Virginia).

The Eastern Tennesses-Southwestern Virginia Interstate
Air Quality Control Region (Virginia portion) consists of the
territorial area encompassed by the boundaries of the
following jurisdictions or described area (including the
territorial area of all localities geographically located within
the outermost boundaries of the area so delimited):

_ COUNTIES
Bland Lee Washington
Buchanan Russell Wise
Carroll Scott Wythe
Dickenson Smyth
Grayson Tazewsll

CiTIES

Bristol Galax Norton

Region 2 - Valley of Virginia Intrastate Air Quality Control
Region.

The Valiey of Virginia intrastate Air Quality Control Region
consists of "the territorial area encompassed by the
boundaries of the foliowing jursdications jursdictions or
described area (including the teritorial area of all localities
geographically located within the ocutermost boundaries of the
area so delimited):

COUNTIES
Alleghany Floyd Pulaski
Augusia tFrederick Roanoke
Bath Giles Rockbridge
Botetourt Highland Rockingham
tClarke Montgomery 1Shenandoah
Craig tPage TWWarren

CITIES

Buena Vista Lexingion Staunton
Cliffon Forge Radford Waynesbore
Covington Roancke TWinchester
Harrisonburg Salem

T These localities are administratively under Region 7

Region 2 - Ceniral Virginia Intrastate Air Quality Conirol
Region.

The Central Virginia Intrastate Air Quality Control Region
consists of the fterritorial area encompassed by the
boundaries of the following jurisdiciions or described area
{(including the territorial area of all localities geographically
located within the outermost boundaries of the area so
delimited):

COUNTIES
Amelia Campbell Lunenburg
Amherst Charlotie Mecklenberg
Appomattox Cumberland Nottoway
Bedford Franklin Patrick
Brunswick Halifax Pittsylvania
Buckingham Henry Prince Edward

CITIES

Bedford Lynchburg South Boston
Danville Martinsville

Region 4 - Northeastern Virginia Intrastate Air Quality Control
Region.

The Northeastern Virginia intrastate Alr Qulaity Quality
Control Region consists of the territorial area encompassed
by the boundaries of the following jurisdictions or described
area (including the teritorial area of all localities
geographically located within the cutermost boundaries of the
area so delinited delimited):
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COUNTIES
Accomack King and Queen Northampton
Albermarle King George Northumberland
Caroline King william Orange
Culpeper Lancaster Rappahannock
Essex Louisa Richmend
Fauquier Madison Spotsylvania
Fluvanna Mahews Mathews  Stafford
Gloucester Middiesex Westmoreland
Greene Nelson

CITIES

Charlotiesville Fredericksburg .

Region 5 - State Capital intrastate Air Quality Control Region

The State Capital Infrastate Air Quality Control Region
consists of the territorial area encompassed by the
boundaries of the following jurisdictions or described area
{including the temitorial area of all localities geographically
located within the outermost boundaries of the area so
delimited):

COUNTIES
Charles City Henrico
Chesterfield New Kent
Dinwiddie Powhatan
Goochland Prince George
Greesville Greensville Surry
Hanover Sussex

' CITIES

Colonial Heights Petersburg
Emporia Richmond
Hopewell

Region 6 - Hampton Roads Intrastate Air Quality Control
Region

The Hapten Hampfon Roads Intrastate Air Quality Control
Region consists of the territorial area encompassed by the
boundaries of the following jurisdictions or described area
(including the feritorial area of all localities geographically
located within the outermost boundaries of the area so
delimited):

COUNTIES
Isle of Wight Southampton
James City York
_ CITIES
Chesapeake Poquoson

Portsmouth
Suffolk
Virginia Beach

Franklin
Hampton
Newport News
Norfolic

Region 7 - National Capital Interstate Air Quality Control
Region (Virginia).

Williamsburg

The National Capital Interstate Air Quality Control Region
(Virginia portion) consists of the territorial area encompassed
by the boundaries of the foliowing jurisdictions (including the
territorial area of ali localities geographically located within
the outermost boundaries of the area so delimited):

COUNTIES
Arlington Loudoun
Fairfax Prince William
CITIES
Alexandria Manassas
Fairfax Manassas Park
Falls Church

NOTE: |n addition to the air quality control regions delineated
here which form the geographic basis for the legal
applicability of the regulations and air quality programs, there
are administrative regions for all types of administrative
actions (such as permit processing and responding to public
inquires). This is done because it is necessary for
administrative purposes that certain localities be in regions
other than those listed above. This adminisirative delineation
in no way alters the applicability of the regulations. Maps
showing boundaries for both air quality control regions and
administrative regions, follewed-by and lists showing the
assignment of localities for both, i
{o-theseregulations are available from the depariment upon
request.

ARRPENDEG:
URBAM-AREAS-

9 VAC 5-20-201. Urban areas.
Urban areas are geographically defined as follows:
Title Geographical Area

Lynchburg City
Campbell County

Lynchburg Urban Area

Newport News - Hampton Urban Area Hampton City
Newport News City
Poguoson City
Williamsburg City
James Cily County
York County

Norfolk - Portsmouth Urban Area Chesapeake City
Norfolk City
Portsmouth City
Suffolk City

Virginia Beach City
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Petersburg - Colonial Heights

Urban Area

Richmond Urhan Area

Roancke Urban Area

National Capital Urban Area

Colonial Heights City
Hopewell City
Petersburg City

Richmond City
Chesterfield County
Hanover County
Henrico County

Roanoke City
Salem City
tRoanoke County

Alexandria City
Fairfax City

Falls Church City
Manassas City :
Manassas Park City
Arlington County
Fairfax County
Loudoun County
Prince William County

§ Does not include those portions of the county designated
as rural village or rural preserve in the Roanoke County
Comprehensive Development Plan approved by the Roanoke
County Board of Supervisors on June 25, 1985.

ARPENDE -

METROPOLITAN STATISHCAL-AREAS:
9 VAC 5-20-202. Metropolitan statistical areas.
Metropolitan Statistical Areas are geographically defined

as follows:
Title
Bristol MSA

Charlottesville MSA
Danville MSA
Lynchburg MS MSA

Norfolk-Virginia Beach-
Newport News MSA

Geographical Area

Bristol City
Scott County
Washington County

Charlottesville City
Albemarle County
Fluvanna County
Greene County

Danville City
Pittsylvania County

Lynchburg City
Amherst County
Campbell County

Chesapeake City
Norfolk City
Portsmouth City
Suffolk City
Virginia Beach City
Hampton City
Newport News City
Poguoson City
Williamsburg City
Gloucester County
James City County
York County

Richmond-Petersburg MSA

Roanoke MSA

National Capital MSA

Richmeond City
Colonial Heights City
Hopewell City
Petersburg Clty
Charles City County
Chesterfield County
Goochland County
Hanover County
Henrico County

New Kent County
Powhatan County
Prince George County
Dinwiddie County

Roanoke City
Salem City
Botetourt County
Roanoke County

Alexandria City
Fairfax City

Falls Church City

Manassas City

Mannassas Manassas Park City
Arlington County

Fairfax County

Loudoun County

Prince William County

Stafford County

9 VAC 5-20-203. Air quality maintenance areas.
Air Quality Maintenance Areas are geographically defined

as follows:
Title
Lynchburg AQMA.

Newport News-Hampton AQMA,

Geographical Area

Lynchburg City.
Amherst County
Appomatiox County
Campbell County

Hampton City -
Newport News City
Poguosen City
Gloucester County
James City County
York County

Norfolk-Portsmouth-Virginia Beach

AQMA

Petersburg-Colonial Heights-
Hopewell AQM

Richmond AQMA

Chesapeake City
Norfolk City
Portsmouth City
Suffelk City
Virginia Beach City

Colonial Heights City
Hopeweli City
Petersburg City
Prince George County
Dinwiddie County

Richmond City
Charles City County
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Chesterfield County
Goochland County
Hanover County
Henrico County
Powhatan County

Roanoke AQMA Roanoke City
Salem City
Botetourt County
Craig County

Roanoke County

Alexandria City
Fairfax City

Falis Church City
Manassas City
Manassas Park City
Arlington County
Fairfax County
Loudoun County
Prince William County

ARRENDER.
MOLATHILE ORGAMG-COMPOUND-ANB-NITROGEN
9 VAC 5-20-206. Volatile organic compound and nitrogen
oxides emissions control areas.

National Capital AQMA

Emissions Control Areas are geographically defined below
by locality for the pollutants indicated.

A: 1. Volatile Organic Compounds.
4: a. Northern Virginia Emissions Control Area.

Alexandria City
Fairfax City

Falls Church City
Manassas City
Manassas Park City

Arlington County
Fairfax County
Loudoun County
Prince William County
Stafford County

2- b. Richmond Emissions Conirol Area.

Colonial Heights City
Hopewell City
Richmond City

Charles City County
Chesterfield County
Hanover County
Henrico County

3: ¢. Hampton Roads Emissions Control Area.

Poguoson City*
Portsmouth City
Suffolk City
Virginia Beach City
Williamsburg City*

James City County*
York County*
Chesapeake City
Hampton City
Newport News City
Norfolk City

B- 2. Nitrogen Oxides.
4 a. Northern Virginia Emissions Control Area.

Alexandria City
Fairfax City

Falls Church City
Manassas City
Manassas Park City

Arlingten County
Fairfax County
Loudoun County
Prince Wiliiam County
Stafford County

2 b. Richmond Emissions Control Area.

Colonial Heights City
Hopeweli City
Richmond City

Charles City County
Chesterfield County
Hanover County
Henrico County

3 ¢. Hampton Roads Emissions Control Area.

James City County Poquoson City
York County Portsmouth City
Chesapeake City Suffolk City .

Virginia Beach Cify
Williamsburg City

Hampton City
Newport News City
Norfolk City

*Emission standards for volatile organic coh'xpounds
prescribed in § VAC 5 Chapfer 40 (9 VAC 5-40-10 et seq.) of

theseregulatiens shall not be applicable in localities marked
by an asterisk.

APPENDRCE:
PUBLICRARTIGIRATHON-PROCEBURES-

PART iH.
PUBLIC FARTICIPATION IN REGULATORY
DEVELOPMENT.

k 9 VAC 5-20-210. Definitions.

A. For the purpose of these regulations and subsequent
amendments of any orders issued by the board, the words or
terms shall have the meaning given them in subsection C of
this section.

B. As used in this appendix part, all terms not defined here
shall have the meaning given them in this—seection 9 VAC 5
Chapter 10 (9 VAC 5-10-10 et seq.), unless otherwise
required by context. R

C. Terms defined.

"Formal hearing” means department processes other than
those informational or factual inquiries of an informal nature
provided in § 9-6.14:7.1 of the Administrative Process Act
and includes only opporiunity for private parties to submit
factual proofs in evidential hearings as provided in § 9-6.14:8
of the Administrative Process Act,

"Locality partticularly affected" means any locality which
bears any identified disproportionate material impact which
would not be experienced by other localities.

"Parficipatoty approach” means a method for the use of (i)
standing advisory committees, (ii) ad hoc advisory groups or
panels, {jii) consultation with groups or individuafs registering
interest in working with the department, or (iv) any
combination thereof in the formation and development of
regulations for department consideration. When an ad hoc
advisory group is formed, the group shall include
representatives of the regulated community and the general
public. The decisions as to the membership of the group
shall be at the discretion of the director.

"Public heaning" means an informal proceeding, similar to
that provided for in § 9-6.14:7.1 of the Administrative Process
Act, held in conjunction with the Notice of Public Comment to .
afford persons an opportunity to submit views and data
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relative to regulations on which a decision of the board is
pending.

"Public meeting” means an informal proceeding conducted
by the department in conjunction with the Notice of Intended
Regulatory Action to afford persons an opportunity to submit
commerits relative to intended regulatory actions.

I 9 VAC 5-20-211. General.
A. The procedures in §-3-of this-appendix 8 VAC 5-20-272

shall be used for soliciting the input of interested persons in
the formation and development, amendment or repeal of
regulations in accordance with the Administrative Process
Act. This appendix parf does not apply to regulations
exempted from the provisions of the Administrative Process
Act (§ 9-6.14:4.1 A and B) or excluded from the operation of
Article 2 of the Administrative Process Act (§ 9-6.14:4.1 C),

B. The failure of any person to receive any notice or
copies of any documents provided under these procedures
shall not affect the validity of any regulation.

C. Any person may petition the board for the adoption,
amendment or repeal of a regulation. The petition, at a
minimum, shall contain the following information:

1. Name of petitioner;
2. Petitioner's mailing address and telephone number;
3. Petitioner's interest in the proposed action;

4, Recommended regulation or addition, deletion or
amendment to a specific regulation or regulations;

5. Statement of need and justification for the proposed
action;

6. Statement of impact on the petitioner and other
affected persens; and

7. Supporting documents, as applicable.

The board shall provide a wiitten response to such petition
within 180 days from the date the petition was received.

9 VAC 5-20-212. Public participation procedures.

A. The department shall establish and maintain a list
consisting of persons expressing an interest in the adoption,
amendment or repeal of regulations. Any person wishing to
be placed on any list may do so by writing the department. In
addition, the department, at its discretion, may add to any list
any person, organization or publication it believes will be
interested in participating in the promulgation of regulations.
Individuals and organizations may be periodically requested
to indicate their desire to continue to receive documents or
be deleted from a list. Individuals and organizations may be
deleted from any list at the request of the individual and
organization, or at the discretion of the department when mail
is returned as undeliverable.

B. Whenever the board so directs or upon its own
initiative, the department may commence the regulation
adoption process and proceed to draft a proposal according
w3 these procedures.

C. The depariment shall use the pariicipatory approach 1o
assist in the development of the proposal or use one of the
following alternatives:

1. Proceed without using the participatory approach if
the board specifically authorizes the deparmani o
proceed without using the paiticipatory approach.

2. Include in the Notice of Intended Regulatory Action a
statement inviting comment on whether the departrant
should use the parlicipatory approach {o assist the
department in the development of the proposal. i the
depariment receives written responses from at least five
persons during the associated comment period
indicating that the depariment should use the
participatory approach, the depariment will use the
participatory approach requested. Should differeint
approaches be requested, the direcior shall determine
the specific approach o be utilized.

D. The department shall issue @ Notice of Intended
Regulatory Action whenever i considers the adoption,
amendment or repeal of any regulation.

1. The Notice of Intended Reguisiory Action shali
include at least the foliowing:

a. A description of the subject matter of the planned
regulation.

b. A description of the intent of the planned reguiation.

c. A brief statement as to the need for regulatory
action.

d. A brief description of allemalives available, if any,
to meet the need.

e. A reguest for comments on the iniended regulatory
action, to include any ideas io assist the depariment in
the developmenit of any proposal.

f. A request for comments on the costs and benefils of
the stated aliernatives or other alternatives.

g. A statement of the department's intent fo held at
least one public hearing on the proposed regulation
after it is published in The Virginia Register of
Regulations.

h. A statement inviting comment on wheiher the
department should use the paricipatory approach o
assist the department in the development of any
proposal.  Including this siaternent shall only be
required when the department makes a decision iv
pursue the alternative provided in subdivision C 2 of
this section.

2. The depariment shall hold at least ong public meeling
whenever it considers the adoption, amendment or
repeal of any regulation untess the board speciﬁcaiiy
authorizes the department to proceed without holding &
public meeting.

In those cases where public meetings will be held, the
Notice of Intended Regulatory Action shall aiso includs
the date, not to be less than 30 days after publication in
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The Virginia Register of Reguiations, time and place of
the public mestings.

3. The public commmeant period for Notices of Intended
Regulalory Adtion under this section shall be no less
than 30 days affer publication of the notice of intended
regulatory action in The Virginia Register of Regulations.

E. The department shall disseminate the Nolice of
Intended Regulatory Action o the public via the following:

1. Distribution to the Registrar of Regulations for
publication in The Virginia Register of Regulations.

2. Distribution by mail {o persons on the list established
under subsection A of this section.

F. After consideration of public input, the department may
complete the draft proposed regulation and any supporting
docurnentation required for review. If the participafory
approach is being used, the draft proposed regulation shall
be developed in consultation with the participants. A
summary or copies of the comments received in response to
the Notice of intended Regulatory Action shall be distributed
to the participants during the development of the draft
proposed reguiation. This summary or copies of the
commeants recelved in response to the Notice of intended
Regulatory Action shali also be distributed to the board.

G. Upon approval of the draft proposed regulation by the
board, the department shall publish a Notice of Public
Comment and the proposal for public comment.

H. The Notice of Public Comment shall include at least the
following:

1. The notice of the opportunity to comment on the
proposed regulation, location where copies of the
proposal may be obtained, and the name, address; and
telephone number of the individual to contact for further
information about the proposed regulation.

2. A request for comments on ihe costs and benefits of
the proposal.

3. The identity of any locality particularly affected by the
proposed regulation.

4. A statement that an analysis of the following has been
conducted by the depariment and is available to the
public vpon reguest:

a. A statement of purpose: the rationale or
justification for the new provisions of the regulation,
from the standpoint of the public’s health, safety or
welfare.

b. A statement of estimated impact:

(1) Projecied number and types of regulated entities
or persons affected.

{2} Projecled cost, expressed as a dollar figure or
range, io regulfated entities {and to the public, if
applicable) for implementation and compliance. In
those instances where the department is unable to
quantify projected costs, it shall offer qualitative
data, if possible, to heip define the impact of the

regulation. Such qualitative data shall include, if
possible, an exampie or examples of the impact of
the proposed regulation on a typical member or
mermbers of the regulated community.

(3} Projected cost fo  the departmemt for

implementation and enforcement,

(4) Beneficial impact the regulation is designed to
produce.

c. An explanation of need for the proposed reguiation
and potential consequences thal may result in the
absence of the regulation.

d.  An estimate of the impact of the proposed
reguiation upon smail businesses, as defined in § 9-
198 of the Code of Virginia, or organizations in
Virginia.

e. A descriplion of provisions of the proposed
regulation which are more restrictive than applicable
federat reguirements, together with the reason why the
more restrictive provisions are needed,

f. A discussion of alternative approaches that were
considered io meeat the need the proposed regulation
addresses, and a siatement as fo whether the
depariment believes that the proposed regulation is
the least burdensome allernative to the regulated
eniities that fully mests the stated purpose of the
propased regulation.

g. A schedule setting forth when, after the effective
date of the regulation, the depariment will evaluate it
for effectiveness and continued need.

5. The date, time and place of at leasl one public
hearing held in accordance with § 9-6.14:7.1 of the
Adminisirative Frocess Act to receive comments on the
proposed regulation. The public hearings may be held at
any fme during ithe public comment period and,
whenever practicable, no less than 15 days prior to the
close of the public comment pericd. The public hearings
may be held in such locations as the department
defermings will best facilitate input from interested
persons. In those cases in which the depaitment elects
to conduct a formal hearing, the nolice shall indicate that
the formal hearing will be held in accordance with § 9-
6.14:8 of the Administrative Process Act.

{. The public comment pericd shall close no less than 60
days after publication of the Notice of Public Comment in The
Virginia Register of Regulations.

J. The departmeni shall disseminate the Notice of Public
Comment to the public via the following:

1. Distribution to the Regisirar of Regulations for:
a. Publication in The Virginia Register of Regulations.

b. PFublicalion in 2 newspaper of general circulation
published at the state capital and such other
newspapers as the department rmay deem appropriate.

2. Distribution by mait to persons on the list established
under subsection A of this seclion.
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K. The department shall prepare a summary of comments
received in response 1o the Nolice of Public Comment and
the department’'s response fo the comments received. The
depariment shall send a draft of the summary of commenits to
all public commenters on the proposed regulation at least five
days before final adoption of the regulation. The department
shall submit the summary and the depariment response and,
if requested, submit the full comments to the board. The
summary, the department response, and the comments shall
become a part of the department file and after final action on
the reguiation by the board, made available, upon request, to
interested persons.

L. If the depariment determines that the process to adopt,
amend or repeal any regulation should be terminated after
approval of the draft proposed regulation by the board, the
department shall present to the board for its consideration a
recommendation and rationale for the withdrawal of the
proposed regulation.

M. Completion of the remaining steps in the adoption
process shall be carried out in accordance with the
Administrative Process Act.

BL 8 VAC 5-20-213. Transition.

A, All regulatory actions for which a Notice of Intended
Regulatory Action has been published in The Virginia
Register of Regulations prior to May 16, 1994, shall be
processed in accordance with Appendix E of VR 120-01 as
revised by the emergency amendments in effect from June
29, 1993, to June 28, 1994, unless soconer modified or
superseded by permanent regulations.

B. This appendix parf shall supersede and repeal
Appendix E of VR 720-07 as revised by the emergency
amendments which became effective on June 29, 1993, All
regulatory actions for which a Notice of Intended Regulatory
Action has not been published in The Virginia Register of
Regulations prior to May 16, 1994, shall be processed in
accordance with this appendix part.

CHAPTER 40.

S, L hJ AL

QUA!:FW—SIAN&O&RD& EXISTING STAT[ONARY
SOURCES.

8 VAC 5-40-21 Compliance schedules.

+ A, The provisions of this appendix section are a
supplement to and shall be applied in context with the
provisions of 9 VAC 5-40-20H 2,

W B. Compliance by process and emission control
equipment installations.

Az 1. Owners proposing to comply with an emission
standard by the installation and operation of emission
controf equipment or replacement process equipment or
both shall adhere fo the increments of progress
contained in the following schedule:

4 a. Final plans for the installation and operation of
emission control equipment or process equipment or

both shall be submifled within six months of the
effective date of the applicable emission standard.

2 b. Condracts for the installation of emission control
equipment or process equipment shall be awarded, or
orders shall be issued for purchase of component
parts to accomplish installation, within 18 months of
the effective date of the applicable emission standard.

> c Initiation of on-site construction for the
installation of the emission confrol equipment or
process equipment or both shall begin within 22
months of the effective date of the applicable emission
standard.

4- d. On-site construction or instaflation of the
emission control equipment or process equipment or
both shall be completed within 30 months of the
effective date of the applicable emission standard.

&- e. Final compliance, determined in accordance with
test methods acceptable to the board, shall be
achieved within 32 months of the effective date of the
applicable emission standard.

B 2. Owners of sources subject to the compliance
schedule in Se ' pendix subsection B 1
of this section shaii certafy io the board within five days
after deadline for each increment of progress, whether
the required increment of progress has been met.

= C. Compliance by process equipment modification,

A: 1. Owners proposing to comply with an emission
standard by the modification of existing processing
equipment shall adhere to the increments of progress
contained in the following scheduie.

4+ a Final plans for the process equipment
modification shaill be submitted within six months of
the effective date of the applicable emission standard.

# b. Contracts for the process equipment modification
shall be awarded, or orders-shall be issued for the
purchase of component pars to accomplish the
process equipment modification, within 15 months of
the effective date of the applicable emission standard.

+ c Initiation of on-site construction for the
modification of the process equipment shall begin
within 18 months of the effective date of the emission
standard.

4. d. On-site construction or installation of process
modifications shall be completed within 22 months of
the effective date of the applicable emission standard.

&: e. Final compliance, determined in accordance with
test methods acceptable to the board, shail be
achieved within 24 months of the effective date of the
applicable emission standard.

B. 2. Owners of sources subject to the compliance
schedule in Sedl | his-appendix subdivision C 1
of this section shall cer‘tlfy to the board within five days
after the deadline for each increment of progress,

Volume 13, Issue 18

Monday, May 28, 1987

2137



Final Regulations

whether the required increment of progress has been
met.

M D, Compliance by use of process materials

modification.

Ac 1. Except as provided under SeetionV—GC—of-this
appendix subdivision D 3 of this section, owners
proposing to comply with an emission standard by the
use of new process materials shall adhere to the
increments of progress contained in the following
schedule:

%< a. Final plans for the use of new process materials
shall be submitted within six months of the effective
date of the applicable emission standard.

2: b. Research and development of new process
materials shall be completed within 18 months of the
effective date of the applicable emission standard.

3. ¢. Evaluation of new process materials product
quality and commercial acceptance shall be completed
within 24 months of the effecfive date of the applicable
emission standard.

4- d. Purchase orders shall be issued for new process
materials and process modifications within 26 months
of the effective date of the applicable emission
standard.

&. e. Initiation of process modifications shall begin
within 28 months of the effective date of the applicable
emission standard.

8. f. Process modifications shall be completed and
use of new process materials shall begin within 34
months of the effective date of the applicable emission
standard.

¥ ¢. Final compliance, determined in accordance with
test methods acceptable to the board, shall be
achieved within 36 months of the effective date of the
applicable emission standard.

B: 2. Owners of sources subject to the compliance
schedule in Sectisn-M-A-ofthis-appendix subdivision D 1
of this section shall certify to the board within five days
after the deadline for each increment of progress,
whether the required increment of progress has been
met.

&= 3. Where the board determines that the use of new
precess materials has been sufficiently researched and
developed for a particular application, owners proposing
to comply with an emission standard by the use of new
process materials shall adhere to the increments of
progress contained in the following schedule:

% a. Final plans for the use of new process materials
shall be submitted within six months of the effective
date of the applicable emission standard.

2 b. Evaluation of new process materials product
quality and commercial acceptance shall be completed
within 16 months of the effective date of the applicable
emission standard.

3: ¢. Purchase orders shall be issued for new process
materials and process modifications within 18 months
of the effective date of the applicable emission
standard.

4. d. Initiation of process modifications shall begin
within 22 months of the effective date of the applicable
emission standard.

&- e. Process modifications shall be completed and
use of new process materials shall begin within 30
months of the effective date of the applicable emission
standard.

&- . Final compliance, determined in accordance with
test methods acceptable to the board, shall be
achieved within 32 months of the effective date of the
applicable emission standard.

B: 4. Owners of sources subject to the compliance
schedule in SeetionN-G-of-this-appendix subdivision D 3
of this section shall certify {0 the board within five days
after deadline for each increment of progress, whether
the required increment of progress has been met.

9 VAC §5-40-22. Interpretation of emission standards
based on process weight rate tables.

£ A. General. Unless otherwise approved by the board,
interpretation of emission standards based on process weight
rate tables shall be in accordance with this appendix section.

H: B. Definitions.

A- 1. For the purpose of these reguiations and
subsequent amendments of any orders issued by the
board, the words or terms shall have the meaning given
them in subsection-G subdivision B 3 of this section.

B: 2. As used in this appendix section, all terms not
defined here shall have the meaning given them in 2
VAC & Chapter 10 {9 VAC 5-10-10 et seq.}), unless
otherwise required by context.

&- 3. Terms defined.

"Manufacturing operation” means any process
operation or combination of physically connected
dissimilar process operations which is operated to
effect physical or chemical changes, or both, in an
article.

"Materials handling equipment” means any equipment
used as a part of & process operation or combination
of process operations which does not effect a physical
or chemical change in the material or in an atticle,
such as, but not limited to, conveyors, elevators,
feeders or weighers.

"Physically connected” means any combination of
process operations connected by materials handiing
equipment and designed for  simultaneocus
complementary operation.
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"Process operations” means any method, from, action,
operation or treatment of manufacturing or processing,

PL = process weight rate in the process weight rate
table which is closest to but less than the process

including any storage or handling of materials or
products before, during or after manufacturing or
processing.

weight rate of the unit.

Pe = process weight rate listed in the process weight
rate table which is closest to bui greater than the
"Process unit” means any step in a manufacturing or process weight rate of the unit.
process operation which results in the emission of

poliutants to the atmosphere B- 4. Where the nature of any process or design of any

equipment is such as to permit more than one
interpretation of a regulation, the interpretation that
resulis in the minimum value for allowable emissions
shall apply.

"Process weight” means total weight of all materials
intreduced into any process unit which may cause any
emission of pollutants. Process weight includes solid
fuels charged, but does not include liquid and gassous

fuels charged or combustion air for al fuels. E- 5. The following are examples that illustrate how the

requirements apply to similar units manifolded to a
"Process weight rate” means a rate established as common stack and a number of process units that are
follows: combined in a row. (For the purposes of this illustration
an emission rate of 0.551 pounds per hour for a process

& (1) For confinuous or long-run steady-state weight rate of 100 pounds per hour was used.)

process operations, the total process weight for the

entire period of continucus operation or for a typical EXAMPLE 1
portion of it, divided by the number of hours of such
period or portion of it. Stack 41
b- (2) qu cyclical or bgtch process operations, the 100 lb/hr —| & i—| B _| c '__
total weight for a period that covers a complete
operation or an integral number of cycles, divided by )
the hours of acfual process operation during sucha ~ Where.
period. A = Process A (does nof emit)
"Praduction rate” means the weight of final product B = Process B (does not emit)
obtained per hour of operation. K the rate of product C = Process C (emils)
going to storage can vary, the production rate shall be Process weight rate = 100 Ib/hr
determined by calculation from the feed rates of raw
material. Allowable emission rate for stack #1 = 0.551 Ib/hr
#k C. Interpretation of standards. EXAMPLE 2
A 1. The _ttotatl prorl:ests weight rate foL eﬂa%h indiv(ijdi%ial D Sta;k " Usmk 52 Ustack 4
process unit at a plant or premises shall be used for _ Nl Ml
determining the maximum allowable emission rate of  **° /™" [2]-L roo sorme 100 1675
particulate that passes through a stack or stacks. where:

B 2. Unless otherwise specified, the allowable
particulate mass emission rate shall be determined for
individual units of equipment.

A = Process A (emiis)
B = Process B (emils)

C = Process C (emits)
5= 3. Unless otherwise specified or unless an equation

is provided, the parliculate emission limit above the
maximum process weight rate shail be determined by
linear interpolation. For interpolation between two values
on a process weight rate table the following equation
should be used:

P-P
E:[Eg-EL] ETG_—ELL—- ] + EL

where: E = emission rate being calculated.

Process weight rate = 100 Ib/hr

Allowable emission rate for stack #1 = 0.551 Ib/hr
Allowable emission rafe for sfack #2 = 0.551 ib/hr
Allowable emission rate for stack #3 = 0.551 Ib/hr

EXAMPLE 3
r 1 =
LJStack 1 LJStack #2 [Jstack $3

EL = emission rate for P, as determined from the | I [
process weight rate table. 100 1b/hr M
Eg = emission rate for Pg as determined from the

process weight rate fable. where:

P = process weight rate of the unit. A = Process A (emits)

B = Process B (emits)
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€ = Process C (emils)
Process weight rate = 100 ibhr

Aflowable emission rale for stack #1 = 0.857 Ib/hr
Alfowable emission rate for sfack #2 = 0,851 ib/hr
Allowable emission rate for stack #3 = 0.557 Ib/hr

EXAMPLE 4
|:]Stack #2

H Stack #1
|

I
100 1b/hr — c

where:

2]

A = Process A (emits)
B = Process B {does not emit)
C = Process € (emils)

Process weight rate = 100 Ib/hr

Allowable emission rate for stack #1 = 0.557 ib/hr
Allowable ernission rale for stack #2 = 0.557 Ib/hr

EXAMPLE 8

100 1b/hr —| B |—
Stack #1
I
100 lb/hr —| B |———o |
Ll
100 1lb/hxy —| C |—
- where!
A = Process A (emits)
B = Process B femits)
C = Process C (emits}
Process weight rate = 100 Ih/hr
0.551 lb/hr
0.551 Ib/hr
0.551 Ib/hr

Allowable emission rafe for stack #1 = 1.653 Ib/hr

8 VAC 5-40-41.
existing sources.

L A The provisions of this appendix section shall apply to
existing sources. These provisions may also apply, at the
discretion of the board, to new and modified sources if the
source iype is not SUbJECt to Amcle 5 (9 VAC 5 50 400 et
seq.—Environmental ; : - : i

Emission monitoring procedures for

Peropmange—ior-PNew-Slatiopars-Souses) of § VAC §
Chapter 50.

¥: B. General proceduras.

& 1. Conlinuous monitoring  syslem  performance
avaluations shall be conducled in accordance with the
requirements and procedures contained in the applicable
perdormance specification in Appendix B of 40 CFR 60
as follows:

4 a. Conlinuous monitoring systems for measuring
opacity of emissions shall comply with performance
specification 1. )

2. b, Continuous monitoring systems for measuring
nitrogen oxides emissions  shall  comply  with
performance specification 2.

2. ¢. Continuous monitoring systems for measuring
sulfur  dioxide emissions shall  comply  with
performance specification 2.

4- d. Continuous monitoring systems for measuring
oxygen content or carbon dioxide content of effluent
gases shall comply with performance specification 3.

B: 2. QOwners- of all continuous monitoring systems
installed in accordance with the provisions of this
appendin section shall check the zero and span drift af
ieast once daily in accordance with the method
prescribed by the manufacturer of such sysiems unless
the manufacturer recommends adjustments at shorter
intervals, in which case such recommendations shall be
followed. The zero and span shall, as a minimum, be
adjusted whenever the Z4-hour zaro dilt or 24-hour
calibration diift limits of the applicable performance
specifications in Appendix B of 40 CFR 80 are exceeded.
For continuous monitoring sysiems measuring opacity of
emissions, the oplical suifaces exposed io the effluent
gases shall be cleaned prior 1o performing the zero or
span drift adjustment except that for systems using
automatic zere adjusiments, the optical surfaces shall be
cleaned when the cumulaiive automatic zero
compensation exceeds 4% opacity. Unless otherwise
approved by the board, the following procedures, as
applicable, shall be followed:

4 a. For extractive continuocus monitoring systems
measunng gases, minimun procedures shall include
introducing applicable zero and span gas mixtures into
the measurement system as near the probe as is
practical.  Span and zero gases cerlified by their
manufaciurer to be traceable to Nalional Bureau of
Standards reference gases shall be used whenever
these reference gases are available. The span and
zero gas mixiures shall be the same composition as
spacified in Appendix B of 40 CFR 60. Every six
months from date of manufzcturer, span and zero
gases shall be reanalyzed by conducting friplicate
analyses with Reference Methods 6 for SO, 7 for
NOx, and 3 for Oz and CO,, respectively. The gases
may be analyzed at less frequent intervals if longer
shelf lives are guaranieed by the manufacturer. '
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2= b. For nonextractive continuous monitoring systems
measuring gases, minimum procedures shall include
upscale checks using a certified calibration gas cell or
test cell which is functionally equivalent to a known
gas concentration. The zero check may be performed
by computing the zero value from upscale
measurements or by mechanically producing zero
condition.

3. c. For continuous monitoring systems measuring
opacity of emissions, minimum procedures shall
include a method for producing a simulated zero
opacity condition and an upscale (span) opacity
condition using a certified neutral density filter or other
related technique to produce a known obscuration of
the light beam. Such procedures shall provide a
system check of the analyzer internal optical surfaces
and all electronic circuitry including the famp and
photodetector assembly.

£- 3. Except for system breakdowns, repairs, calibration
checks, and zero and span adjustments required under
subsection—B subdivision B 2 of this section, all
continuous monitoring systems shall be in continuous
operation and shall meet minimum frequency of
operation requirements as follows:

4+ a. All continuous monitoring systems for measuring
opacity of emissions shall complete a minimum of one
cycle of sampling and analyzing for each successive
15-second period and one cycle of data recording for
each successive six-minute period.

2: b. All continuous monitoring systems for measuring
nitrogen oxides, sulfur dioxide, carbon dioxide or
oxygen shall complete a minimum of one cycle of
operation (sampling, analyzing and data recording) for
each successive 15-minute period.

B- 4. All continuous monitoring systems or monitoring
devices shali be installed such that representative
measurements of emissions or process parameters from
the affected facility are obtained. Additional procedures
for location of continuous monitoring systems contained
in the applicable performance specifications in Appendix
B of 40 CFR 60 shall be used.

E- 5. When the effluenis from a single affected facility or
two or more affected facilities subject to the same
standards are combined before being released to the
atmosphere, the owner may install applicable continuous
monitoring systems on each effluent or on the combined
effluent. When the affected facilities are not subject to
the same standards, separate continuous monitoring
systems shall be installed on each effluent. When the
effluent from one affected facility is released to the
atmosphere through more than one point, the owner
shall install applicable continuous monitoring syems
systems on each separate effluent unless the installation
of fewer systems is approved by the board.

£ 6. Owners of all continuous monitoring systems for
measurement of opacity shall reduce all data to six-
minute averages for six-minute periods and for systems
other than opacity to one-hour averages for one-hour

periods. Six-minute opacity averages shall be calculated
from 24 or more data points spaced at approximately
equal intervals over each six-minute period. For systems
other than opacity, one-hour averages shall be computed
from four or more date points spaced at approximately
equal intervals over each one-hour period. Data
recorded during periods of systern breakdowns, repairs,
calibration checks and zero and span adjustments shall
not be inleuded included in the data averages computed
under this subsestion subdivision. An arithmetic or
integrated average of all data may be used. The data
output of all continuous monitoring systems may be
recorded in reduced or nonreduced form (e.g., ppm
pollutant and percent Oz of tb or poliutant per million
Btu). All excess emissions should be converied into
units of the standard using the applicable conversion
procedures specified in the applicable standard. After
conversion into units of the standard, the data may be
rounded to the same number of significant digits used to
specify the applicable standard (e.g., rounded to the
nearest one percent opacity).

W C. Specific procedures. Specific procedurss for
emission monitoring may be found in the rule covering the
source type in question.

9 VAC 5-40-311. Reasconably available control
technology guidelines for stationary sources of nitrogen
oxides.

£ A. General. Unless otherwise approved by the board,
this appendix section defines reasonably available control
technology for the purposes of compliance with 9 VAC 5-40-
310 A for the source types specified here.

H: B. Definitions.

A- 1.  For the purpose of these regulations and
subsequent amendments of any orders issued by the
board, the words or terms shall have the meaning given
them in subsestion-G subdivision B 3 of this section.

B. 2. As used in this appendix section, all terms not
defined here shall have the meaning given them in 9
VAC 5 Chapter 10 {9 VAC 5-10-10 et seq.), unless
otherwise required by context.

- 3. Terms defined.

"Capacily factor” means the ratio of the average load
on a machine or equipment for the pericd of time
considered to be the capacity rating of the machine or
equipment.

*Combustion modification” means any change o the
configuration of the burners or the firing method or
mechanism of any combustion equipment for the
purpose of reducing the emissions of nitrogen oxides.
Acceptable combustion equipment changes within the
context of this term include, but are not limited fo,
reburning, burners out of service, fiue gas
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recircuiation, fuel substitution, engine adjustments,
engine modifications, fuel modifications and the
addition of over fire alr and low nitrogen oxides bumer
systems. :

"*Combustion unit’ means any furmace, with fuel
burning equipment appurienances thereto, used in the
process of burning fuel for the ptimary purpose of
producing heat to be utilized by direct heat transfer.
This includes, but is not limited to, the foliowing
facilitiss:  drying ovens, burnout ovens, annealing
furnaces, melting furnaces, holding furmaces, and
space heaters.

"Fossif fuel" means natural gas, petroleum, coal and
any form of solid, liquid or gaseous fuel derived from
such materials for the purpose of creating useful heat.

"Fuel burning equipment” means any furnace, with fuel
burning equipment appurtenances thereto, used in the
process of burning fuel for the primary purpose of
producing heat to be utilized by indirect heat transfer
or producing power. This includes facilities that are
designed as boilers to produce steam or heated water
and are designed to burn either fossil fuel or refuse
derived fuel. W does not include such facilities if
designed primarily to burn raw refuse.

“Fue!l buming equipment installation" means all fuel
burning equipment units within a stalionary source in
eperation prior to January 1, 1993.

"Gas furbine” means a rotary infernal combustion
engine fueled by liguid or gaseous fuel.

"Heat input” means the total gross calorific value of all
fuels burned.

"Incinerator” means any device, apparalus,
equipment, or structure using combustion or pyrolysis
for destroying, or reducing the volume of any material
or substance.

"Infernal combustion engine” means a reciprocating
engine which is fueled by liquid or gaseous fuel.

"Process healer” means any fuel burning equipment
which is used fo produce heat for use in a
manufacturing process. This term includes boilers
which use a heat transfer medium other than water,
but does not inciude drying ovens, steam genherating
units, or other drying apparatus.

"Rated capacify” means the capacily as stipulated in
the purchase contract for the condition of 100% load,
or such other capacities as mutually agreed to by the
board and ewner using geod engineering judgment.

"Refuse derived fuef (RDF)" means fuel praduced from
solid or liguid waste (includes materials customarily
referred to as refuse and other discarded materials) or
both which has been segregated and classified, with
the useable portions being put through a size
reduction and classification process which results in a
© relatively homogeneous mixture.

“Steam generating unit” means any fumace, boiler or
other device used for combusting fuel for the purpose
of produgcing steam,

"Yolal capacify" means, with reference to a fuel
burming equipment installation, the sum of the rated
capacities (expressed as heat inpuf) of all units of the
instafiation which must be operated simultaneously
under conditions of 100% use load.

- Wk C Definition of reasonably available control
technology. :

A- 1. For the source types listed below, reasonably
available control technology is defined as the emission
limits specified below based upon the application of
combustion modification; however, owners may elect fo
use any alternative control technology, provided such
alternative is capable of achieving the prescribed
emission limits, '

4 &. Steam generating units and process heaters.
TABLE 71 4-4C

Maximum Allowable Emission Rates for Nitrogen Oxides
Emissions from Steam Generating Units and Process
Heaters (pounds per million B Bfu heat input)

Fuel Type Firing Method
Face™ and Cyclone Stokers
Tangential :
Coal -- wet bottom 1.0 55 N/A
Coal -- dry hotiom .38 N/A 0.4
Oil or Gas or both 25 43 N/A
Gas only .20 N/A N/A

* Includes wall, opposed and vertical firing methods.

2 b. Gas turbines. The maximum allowable emission
rate for nitrogen oxides from gas turbines is as follows:

TABLE T-2 4-4D

Maximum Allowable Emission Rates for Nitrogen Oxides
Emissions from Gas Turbines (parts per miliion by dry volume
corrected to 15% oxygen)

Fuel Type Turbine Type
Simple Cycle Combined Cycle
Gas 42 42
QOil 65/77* 65/77*

* Limit shall be 85 ppm for fuel bound nitrogen (FBN) less
than 0.015% and 77 ppm for FBN greater than or equal to
.015%

B- 2. Any demonstration of compliance with the limits in
subsegtion-A subdivision C 1 of this section shall be on a
daily basis.
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&. 3. For the source types and sizes listed below, a
demonstration of reasonably available control technology
is not required as provided in 9 VAC 5-40-310 B.

4 a. Any steam generating unit, process heater or
gas turbine with a rated capacity of less than
100,000,000 B¥Us Btu per hour.

2Z: b. Any steam generating unit, process heater or
gas turbine with an annual capacity factor of less than
5.0%, except that three months following any calendar
year during which the capacity factor is 5.0% or
greater, the facility shall be subject to 9 VAC 5-40-310
A or B, as applicable, and the owner shall comply with
9 VAC 5-40-310 D or E, as applicable, except the
compliance date shall be two years after approval of
the schedule by the board. Time periods during which
a stand-by unit is used to provide replacement
services for a unit being altered to comply with the
provisions of @ VAC 5-40-310 A or B shall not be used
as the basis for a determination that the stand-by unit
exceeded the annual capacity factor criteria of 5.0%.

3. ¢. Any combustion unit with a rated capacity of less
than 50,000,000 BTUs per hour,

4. d. Any stationary internal combustion engine with a
rated capacity of less than 450 hp of output power.

& e. Any incinerator or thermal or catalytic oxidizer
used exclusively as air pollution control equipment.

Z £ Any generator used solely to supply emergency
power to buildings during periods when normal power
supplies are interrupted and during periods of
scheduled maintenance.

P D, Emission allocation system.

A 1. This sectien subsection applies only to steam
generating units and gas turbines within fuel burning
equipment installations not exempted from the
requirements of 8 VAC 5-40-310 B by Sesction-Hl-C-of
this-appendix subdivision C 3 of this section.

B 2 The maximum allowable nitrogen oxides
emissions, expressed as pounds per hour, for a fuel
burning equipment installation shall be the product of the
total capacity and the applicable emission limit specified
in Seetien A1 subdivision C 1 a of this section,

G- 3. The allowable nitrogen oxides emissions for a fuel
burning equipment installation when operating at less
than total capacity, shall be the product of the percent
load and emission aliccation. The percent load shall be
the quotient of the actual load and the rated capacity.
The emission allocation shall be determined using
procedures set forth in subsestient subdivision D 4 of
this section.

B: 4. The emission allocation for each of the fuel burning
equipment units of the fuel burning equipment
installation shall be its designated portion of the
maximum allowable nitrogen oxides emissions from the
fuel burning equipment installation when operating at
fotal capacity. The portions shall be proposed by the
owner initially and determined in a manner mulally

mutually acceptable to the board and the owner. Once
accepted by the board, the portions may not be changed
without the consent of the board.

9 VAC 5-40-5631. Forest management and agricultural
practices.

E A Open burning is perm:tied in accordance with

i subsections B and C of

this section provided the provisions of subsections B through
G of 9 VAC 5-40-5620 are met.

H- B. Open burning may be used for the following forest
management practices provided the burning is conducted in
accordance with the Depariment of Forestry's smoke
management plan: .

A- 1. To reduce forest fuels and minimize the effect of
wild fires.

B: 2. To control undesirable growth of hardwoods.

&: 3. To control disease in ping seedlings,

B- 4. To prepare forest land for planting or seeding.
E- 5. To create a favorable habitat for certain spacies.

F: 6. To remove dead vegetation for the maintenance of
railroad, highway and public utility right-of-way,

Uk C. In the absence of other means of disposal, open
burning may be used for the following agricultural practices:

A: 1. To destroy undesirable vegetation.
B- 2. To clear orchards and orchard prunings.
G 3. To destroy fertilizer and chemical containers.

B: 4. To denature seed and grain which may no longer
he suitahle for agricultural purposes,

E- 5. To prevent loss from frost or freeze damage.
E. 6. To create a favorable habitat for certain species.

G: 7. To destroy strings and plastic ground’ cover
remaining in the field after being used in growing staked
tomatoes.

9 VAC 5-40-5641. Local ordinances on open burning.
kL A. General.

A: 1. If the goveming body of any localily wishes to
adopt an ordinance govermning cpen burning within its
jurisdiction, the ordinance must first be approved by the
board (see § 10.1-1321 B of the Code of Virginia).

B:- 2. In order to assist local governments in the
development of ordinances acceptable to the board, the

ordinance in sectionH-oi-thisappendix subsection C of

this section is offered as a model.
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&: 3. if & local government wishes e adopt the language
of the model ordinance without changing any wording
except that enclosed by parentheses, that government's
ordinance shall be deemad fo be approved by the board
on the dale of locsel adoption provided that a copy of the
ordinance Iz filed with the deparment upon its adoption
by the local government.

B 4 I & lecal government wishes to change any
wording of the modsl ordinance aside from that enclosed
by parenthases in order to construct a local ordinance,

that government shall request the approval of the board |

prior to  adoption of the ordinance by the local
jurisciction. A copy of the ordinance shall be filed with
the department upon Hs adoption by the local
government.

E: 5. Local ordinances which have been approved by
the board prior o Apil 1, 1996, remain in full force and
effect as specified by their promulgating authorities.

I B. Establishment and approval of local ordinances
varying from the modal.

A 1. Any local governing body propesing to adept or
amend an ordinance relating 1o open burning which
differs from the model local ordinance in section-H-of-this
appendix subseclion C of this section shall first obiain
the approval of the board for ihe ordmance or
amandment as specified in secl D-of-th
subdivision A 4 of this section. The board in approwng
local ordinances will consider, but will not be limited {o,
the following criteria:

+ a The local ordinance shall provide for
intergovernmental cooperation and exchange of
information.

Z: b Adecuate local resources will be committéd o
enforcing the proposed local ordinance.

3 ¢. The provisions of the local ordinance shall be as
strict as state regulations, except as provided for leaf
burning in § 10.1-1308 of the Virginia Air Poliution
Control Law.

4. d. It a waiver from any provision of Arficle 40 (8
VAU 5-40-5600 et seq.) of 9 VAC 5 Chapler 40 has
been requested under 9 VAC 5-40-5640, the language
of the ordinance shall achieve the objeclive of the
provision from which the waiver is requested.

B: 2. Approval of any local ordinance may be withdrawn
if the board determines that the local ordinance is less
strict than siaie regulations or if the locality fails to
enforce the ordinance.

&= 3. I alocal ordinance must be amended to conform
to an amendment fo state regulations, such local
amendment will be made within six months of the
effective date of the amended state reguiations.

B: 4. Local ordinances are a supplement o state
regulations. Any provisions of local ordinances which
have heen approved by the board and are more strict
than state regulations shall fake precedence over state
regulations within the respective locality. If a locality fails

to enforca its own ordinance, the board reserves the right
fo enforce state regulations.

E: 5. Alocal governing body may grant a variance o any
provision of its air pollution control ordinance{s) provided
that.

4 a A public hearing Is held prior to granting the
variance,

# b. The public is nolified of the application for a
variance by nofice in at least one major newspaper of
genesal circulation in the affected locality at least 30
days prior to the date of the hearing; and

3- ¢. The variance does not permit any owner or other
person to take action that would result in a violation of
any provision of state regulations unless a variance is
granted by the board. The public hearings required for
the variances fo the local ordinance and staie
regulations may be conducted jointly as one
proceeding.

E 5 9 VAC 5-20-60 shall not apply o local ordinances
concemned solely with open burming.

i C. Model Ordinance.
CORDINANCE NO. (000)

Section (000-1). Tille. This article shall be known as the
(local jurisdiction) Ordinance for the Regulation of Open
Burning.

Section (000-2). Purpose. The purpose of this article is to
protect public health, safety, and welfare by regulating open
burning within (local jurisdiction) to achieve and maintain, to
the greatest extent practicable, a level of air guality that will
provide comfort and convenience while promoting economic
and social development.  This article is intended to
suppiement the applicable regulations promulgated by the
State Air Poliution Controi Board and other applicable
regulations and iaws.

Section {000-3). Definitions. For the purpose of this article
and subsequent amendments or any orders issued by (local
jurisdiction), the words or phrases shall have the meaning
given them in this section.

A, "Aufomobile graveyard” means any lot or place which is
exposed to the weather and upon which more than five moter
vehicles of any kind, incapable of being operated, and which
it would not be economically practical to make operative, are
placed, located or found.

B. "Clean buming wasfe” means waste which does not
produce dense smoke when burned and is not prohibited to
be burmed under this ordinance.

C. ‘"Construction wasfe" means solid waste which is
produced or generated during construction of structures.
Construction waste consists of lumber, wire, sheetrock,
broken brick, shingles, glass, pipes, concrete, and metal and
plasiics if the metal or plastics are a part of the materials of
construction or emply containers for such materials. Paints,
coatings, solvents, asbestos, any liquid, compressed gases
or semi-liquids, and garbage are not construction wastes and
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the disposal of such materials must be in accordance with the
regulations of the Virginia Waste Management Board.

D. "Debris waste" means stumps, wood, brush, and leaves
from land clearing operations,

E. "Demolition waste" means that solid waste which is
produced by the destruction of structures and their
foundations and includes the same materials as construction
waste.

F. "Garbage" means rotting animal and vegetable matter
accumulated by a household in the course of ordinary day to
day living.

G. "Hazardous waste" means refuse or combination of
refuse which, because of its quantity, concentration or
physical, chemical or infectious characteristics may:

1. Cause or significantly contribute to an increase in
mortality or an increase in serious itreversible or
incapacitating illness; or

2. Pose a substantial present or potential hazard to
human health or the environment when improperly
treated, stored, transported, disposed, or otherwise
managed.

H. “"Household refuse” means waste material and trash
normally accumulated by a household in the course of
ordinary day to day iiving.

l. "Industrial waste” means all waste generated on the
premises of manufacturing and industrial operations such as,
hut not limited to, those carried on in factories, processing
plants, refineries, slaughter houses, and steel mills.

J.  "Junkyard” means an sstablishment or place of
business which is maintained, operated, or used for storing,
keeping, buying, or selling junk, or for the maintenance or
operation of an automobile graveyard, and the term shall
include garbage dumps and sanitary fills.

K. "Landfill" means a sanitary landfill, an industriai waste
landfill, or a construction/demolition/debris landfill. See Solid
Waste Management Regulations (3 VAC 20-80-10 et seq.)
for further definitions of these terms.

L. *"Local fandfill* means any landfill located within the
jurisdiction of a local government.

M. "Open buming” means the burning of any matter in
such a manner that the producis resulting from combustion
are emitted directly into the atmosphere without passing
through a stack, duct or chimney.

N. “Open pit incinerator* means a device used to bumn
waste for the primary purpose of reducing the volume by
removing combustible matter. Such devices function by
directing a curtain of air at an angle across the top of a trench
or similarly enclosed space, thus reducing the amount of
combustion by-products emitted inlo the atmosphere. The
term also includes trench burners, air curtain destructors and
over draft incinerators.

0. ‘“Refuse" means trash, rubbish, garbage and other
forms of solid or liquid waste, including, but not limited to,
wastes resulting from residential, agricultural, commercial,

industrial, institutional, frade, consiruction, land clearing,
forest management and emergency operations.

P. "Salvage operation” means any operation consisting of
a business, trade or industry parlicipating in salvaging or
reclaiming any product or material, such as, but not limited to,
reprocessing of used motor oils, metals, chemicals, shipping
containers or drums, and specifically including automobile
graveyards and junkyards,

Q. “Sanitary landfilt’ means an angineered land burial
facility for the disposal of household waste which is so
located, designed, constructed, and operated to contain and
isolate the waste so that it does not pose a substantial
present or poteniial hazard to human health or the
environment. A sanitary landfill also may receive other types
of solid wastes, such as commercial solid waste,
nonhazardous sludge, hazardous wasle from conditionally
exempt small quantily generators, and nonhazardous
industrial solid waste. See Solid Waste Management
Regulations (9 VAC 20-80-10 et seq.) for further definitions of
these terms,

R. "Smoke” means small gas-borne particulate matter
consisting mostly, but not exclusively, of carbon, ash and
other material in concentrations sufficiant to form a visible
plume.

S. "Special incineration device” means a pit incinerator,
conical or teepee bumer, or any other device specifically
designed to provide good combustion performance.

Section (000-4), Prohibitions on open burning.

A. Mo owner or other person shall cause or permit open
burning or the use of a special incineration device for
disposal of refuse except as provided in this ordinance.

B. No owner or other person shall cause or permit open
burning or the use of a special incineration device for
disposal of rubber tires, asphaltic materials, crankcase oil,
impregnated wood or other rubber or petroleum based
materials except when conducting bona fide fire fighting
instruction at fire fighting training schools having permanent
facilities.

C. No owner or other person shall cause or permit open
burning or the use of a special incineration davice for
disposal of hazardous waste or containers for such materials.

D. No owner or other person shall cause or permit open
burning or the use of a special incineration device for the
purpose of a salvage operation or for the disposal of
commercialfindustrial waste.

E. Open buming or the use of special incineration devices
permitted under the provisions of this ordinance does not
exempt or excuse any owner or other person from the
consequences, liability, damages or injuries which may result
from such conduct; nor does it excuse or exempt any owner
or other person from complying with other applicable laws,
ordinances, regulations and orders of the governmental
entities having jurisdiction, even though the open burning is
conducted in compliance with this ordinance. in this regard
special attention should be directed to § 10.1-1142 of the
Code of Virginia, the reguistions of the Virginia Waste
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Management Board, and the State Air Poliution Control
Board's Regulations for the Control and Abatement of Air
Pollution.

F. Upon declaration of an alert, warning or emergency
stage of an alr pollutlon eplsode as descnbed in PaFt—#H—ef

Pe#luﬂen 9 VAC 5 Chapter 70 (9 VAC 5—70—10 et seq ) or
when deemed advisable by the State Air Poliution Control
Board to prevent a hazard to, or an unreasonable burden
upon, public health or welfare, no owner or other person shall
cause or permit open burning or use of a special incineration
device; and any in process buming or use of special
incineration devices shall be immediately terminated in the
designated air quality control region.

Section (000-5). Exemptions. The following activities are
exempted to the exient covered by the State Air Pollution
Control Board's Regulations for the Control and Abatement of
Air Pollution; )

A. Open burning for training and instruction of govermment
and public fire fighters under the supervision of the
designated official and industrial in-house fire fighting
personnel;

B. Open burning for camp fires or other fires that are used
solely for recreational purposes, for ceremonial oceasions, for
outdoor noncommercial preparation of food, and for warming
of outdoor workers;

C. Open burning for the destruction of any combustible
liquid or gaseous material by burning in a flare or flare stack;

D. Open bumning for forest management and agriculture
practices approved by the State Air Pollution Control Board,
and

E. Open buming for the destruction of classified military
documents,

Section (000-6). Permissible open burning.

A. Open buming is permitted for the disposal of leaves
and tree, yard and garden trimmings located on the premises
of private property, provided that the conditions are met:

1. The bumning takes place on the premises of the
private propeity; (and)

2. The location of the burning is not less than 300 feet
from any occupied building unless the occupants have
given prior permission, other than a building located con
the property on which the burning is conducted; (and

3. No regularly scheduled public or private collection
service for such tnmm:ngs is available at the adjacent
street or public road' ).

B. Open burning is permitted for the disposal of household
refuse by homeowners or tenants, provided that the following
conditions are met:

' This provision shall be included in ordinances for urban areas.
included in ordinances fer nonurban areas.

It may be

1. The burning takes place on the premises of the
dwelling; :

2. Animal carcasses or animal wastes are not burned;
3. Garbage is not burned; (and)

4. The location of the burning is not less than 300 feet
from any occupied building unless the occupants have
given prior permission, other than a building located on
the property on which the burning is conducted; {and

5. No regularly scheduled public or private collection
service for such refuse is available at the adjacent street
or public road? ).

C. Open burming is permitted for disposal of debris waste
resulting from property maintenance, from the development
or modification of roads and highways, parking areas, railrcad
tracks, pipelines, power and communication lines, buildings
of building areas, sanitary landfills, or from any other clearing
operations which may be approved by (designated local
official), provided the following conditions are met:

1. All reasonable effort shall be made to minimize the
amount of material burned, with the number and size of
the debris piles approved by (designated local official);

2. The material to be burned shall consist of brush,
stumps and similar debris waste and shall not include
demolition material;

3. The burning shali be at least 500 feet from any
occupied building unless the occupants have given prior
permission, other than a building located on the property
on which the burning is conducted,

4. The burning shall be conducted at the greatest
distance practicable from highways and air fields,

5. The burming shall be attended at all times and
conducted to ensure the best possible combustion with a
minimum of smoke being produced,

6. The burning shafi not be allowed to smolder beyond
the minimum period of time necessary for the destruction
of the materials; and

7. The buming shall be conducted only when the
prevailing winds are away from any city, town or built-up
area.

D. Open burning is permitted for disposal of debris on the
site of local landfills provided that the burning does not take
place on land that has been filled and covered so as to
present an underground fire hazard due to the presence of
methane gas provided that the following conditions are met;

1. The burning shall take place on the premises of a
local sanitary landfill which meets the provisions of the
regulations of the Virginia Waste Management Board,

2. The burning shall be attended at all times;

? This provision shall be included in ordinances for urban areas.
inciuded in ordinances for nonurban areas,

It may be
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3. The material to be burned shall consist only of brush,
tree trimmings, yard and garden trimmings, clean
burning construction waste, clean burning debris waste,
or ¢lean burning demolition waste;

4, All reasonable effort shall be made to minimize the
amount of material that is burned,

5. No materials may be burned in violation of the
reguiations of the Virginia Waste Management Board or
the State Air Pollution Control Board.

The exact site of the buming on a local landfill shall be
established in coordination with the regional director and
{designated local official); no other site shall be used without
the approval of these officials. (Designated local official)
shall be notified of the days during which the buming will
oceur.

E. (Sections 000-6 A through D notwithstanding, no owner
or other person shall cause or permit open buring or the use
of a special incineration device during June, July, or August.3

)
Section (000-7). Permits.

A. When open burning of debris waste (Section 000-6 C)
or open burning of debris on the site of a local landfili
{Section 000-6 D) is to occur within {local jurisdiction}, the
person responsible for the burning shall obtain a permit from
(designated local official) prior to the burning. Such a permit
may be granted only after confirmation by (designated local
official) that the burning can and will comply with the
provisions of this ordinance and any other conditions which
are deemed necessary to ensure that the burning will not
endanger the public health and welfare or fo ensure
compliance with any applicable provisions of the State Air
Poliution Control Board's Regulations for the Control and
Abatement of Air Pollution. The permit may be issued for
each occasion of burning or for a specific period of time
deemed appropriate by (designated local official).

B. Prior to the initial installation (or reinstallation, in cases
of relocation) and operation of special incineration devices,
the person responsible for the burning shall obtain a permit
from (designated local official), such permits to be granted
only after confirmation by (designated local official) that the
burning can and will comply with the applicable provisions in
Regulations for the Control and Abatement of Air Pollution
and that any conditions are met which are deemed necessary
by (designated local official) to ensure that the operation of
the devices will not endanger the public heaith and welfare.
Permits granted for the use of special incineration devices
shall at a minimum contain the following conditions:

1. All reasonable effort shall be made to minimize the
amount of material that is burned. Such efforts shall
include, but are not limited to, the removal of pulpwood,
sawlogs and firewood,

® This provision shall be included in ordinances for jurisdictions within volatile
organic compound emissions control areas. It may be included in ordinances for
Jurisdictions outside these areas.

2. The material to be burned shall consist of brush,
stumps and similar debris waste and shall not include
demolition material.

3. The burning shall be at least 300 feet from any
occupied building unless the occupants have given pricr
permission, other than a building located on the property
on which the burning is conducted; burning shall be
conducted at the greatest distance practicable from
highways and air fields. If (designated local official)
determines that it is necessary to protect public health
and welfare, he may direct that any of the above cited
distances be increased.

4. The burning shall be attended at aill times and
conducted to ensure the best possible cormbustion with a
minimum of smoke being produced. Under no
circumstances should the burning be allowed to smolder
beyond the minimum pericd of time necessary for the
destruction of the materials.

5. The burning shall be conducted only when ihe
prevailing winds are away from any cily, town or built-up
area.

6. The use of special incineration devices shall be
allowed only for the disposal of debris waste, clean
burning construction waste, and clean burning demoiition
waste.

7. Permits issued under this subsection shall be limited
to a specific period of time deemed appropriaie by
(designated local official).

(C. An application for a permit under Section 000-7 A or
000-7 B shall be accompanied by a processing fee of §--—2)

Section (000-8). Penalties for violation.

A. Any violation of this ordinance is punishable as a Class
I misdemeanor. (See § 15.1-901 of the Code of Virginia.)

B. Each separate incident may be considered a new
violation.

CHAPTER 50

STATIONARY SOURCES.
CHAPTER 60

” LAZARDOUS AR POLLUTANT SOURGES,
CHAPTER 70.

POLLUTION EPISODE PRE VENTION

* The fee stipulation in this section is cptional at the discretion of the jurisdiction.
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CHAPTER 80.
PERMITS FOR NEW-AND-MOBIFIED STATIONARY
SOURCES.

PART L.
FPERMITS FOR NEW AND MODIFIED SOURCES.

PART Il
OPERATING PERMITS.

§ VAC 5-80-11. Stafionary source permift exemption

fevels.

L A General.

A: 1. In determining whether a facility is exempt from the
reqmrements of 2] VAC 5 80-10 the provisions of
actions 11 th ¢ subsections B
fhrough H of thrs sectron are independent from the
provisions of SeelionPt-ol-this-appendix subsection | of
this saction. A facility must be determmed to be exempt
both under the provisions of
subsections B through H taken as a group and under the
pravisions of SeetientX subsection I to be exempt from 9
VAC 5-80-10.

B: 2. In determining whether a facility is exempt from the
reguirements of 9 VAC 5-80-10 under the provisions of
SectionsHand-Hi-ot-this-appendix subsections B and C
of this section, the definitions in the rule in PasdV 9 VAC
& Chapter 40 (8 VAC 5-40-10 et seq.) that would cover
the facility if it were an existing source shall be used
unless deamed inappropriate by the board.

U- B. New source exemption levels by size. Facilities as

G- 3. Volatile organic compound storage and fransfer
operations. Any storage or transfer operation involving
petroleum liquids and other volatile organic compounds
with a vapor pressure less than 1.5 pounds per square
inch absolute under actual storage conditions or, in the
case of loading or processing, under actual loading or
processing conditions; and any operation specified
below:

4 a. Volatile organic compeound transfer operations.

& (1) Any tank of 2,000 gallons or less storage
capacity.

b- (2) Any operation outside the volatile organic
compound emissions control areas designated in 8

MAG-5-10-20- ppendix-F 8 VAC 5-20-206.

2: b. Volatile organic compound storage operations.
Any tank of 40,000 gallons or less storage capacity.

B: 4. Large appliance coating application systems. Any
coating application system if it is within a plant that has
an uncontrolled emission rate of not more than seven
tons per year, 40 pounds per day and eight pounds per
hour.

E 5 Magnet wire coating application systems. Any
coating application system if it is within a plant that has
an uncontrolled emission rate of not more than seven
tons per year, 40 pounds per day and eight pounds per
hour.

E. 6. Automobile and light duty truck coating application
systems.

4. a. Any coating application system if it is within a
plant that has an uncontrolied emission rate of not
more than seven tons per year, 40 pounds per day

specified below shall be exempt from the requirements of 9
VAC 5-80-10 as they pertain to construction, reconstruction
or relocation.

and eight pounds per hour.

A 1. Fuel bUrning equipment,

4 a. Any unit using solid fue! with a maximum heat
input of fess than 1,000,000 Btu per hour.

2 b, Any unit using liquid fuel with a maximum heat
input of less than 10,000,000 Btu per hour.

3 ¢. Any unit using liquid and gaseous fuel with a
maximum heat input of less than 10,000,000 Btu per
hour.

4. d. Any unit using gaseous fuel with a maximum
heat input of less than 50,000,000 Btu per hour,
uniess subject to & new source performance standard
m Artrcfe 5 (9 VAC 5 50 400 et seq —Enwenmeﬂtal

) of 9 VAC 5 Chapter 50.

& & Any unit that powers a mobile source but is
removed for maintenance or repair and testing.

B. 2. Solvent metal cleaning operations. Any solvent
melal cleaning operation with an unconirolled emission
rate of not more than seven fons per year, 40 pounds per
day and eight pounds per hour.

2 b. Any vehicle refinishing operation.

&: 7. Can coating application systems. Any coating
application system if it is within a plant that has an
uncontrolled emission rate of not more than seven tons’
per year, 40 pounds per day and eight pounds per hour.

H. 8 Metal coil coating application systems. Any
coating application system if it is within a plant that has -
an uncontrolled emission rate of not more than seven
tons per year, 40 pounds per day and eight pounds per
hour.

£ 9. Paper and fabric coating application system. Any
coating application system if it is within a plant that has
an uncentrolled emission rate of not more than seven
tons per vear, 40 pounds per day and eight pounds per
hour.

& 10. Vinyl coating application systems. Any coating
application system if it is within a plant that has an
uncontrolled emission rate of not more than seven tons
per year, 40 pounds per day and eight pounds per hour.

¥ 11. Metal furniture coating application systems. Any
coating application system if it is within a plant that has
an uncontrolled emission rate of not more than seven
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tons per year, 40 pounds per day and eight pounds per
hour.

& 12 Miscellaneous metal parts and products coating
application systems.

4= a. Any coating application system if it is within a
plant that has an uncontrolled emission rate of not
more than seven fons per year, 40 pounds per day
and eight pounds per hour.

2- b. Any vehicle customizing coating operation, if
production is less than 20 vehicles per day.

3- ¢. Any vehicle refinishing operation.

4. d. Any fully assembled aircraft or marine vessel
exterior coating operation.

¥- 13. Flatwood paneling coating application systems.
Any coating application system if i is within in a plant
that has an uncontrolled emission rate of not more than
seven tons per year, 40 pounds per day and eight
pounds per hour.

a: (1) Any tank of 40,000 gallons or less storage
capacity.

b: (2) Any tank of less than 420,000 gallons storage
capacity for crude oil or condensate slored,
processed or treated at a drilling and production
facility prior to custody transfer.

6 {3) Any tank storing waxy, heavy pour crude oil.

P- 15. Dry cleaning plants. Any petroleum dry cleaning
plant with a total manufacturers' rated solvent dryer
capacity less than 84 pounds as determined by the
applicable new source performance standard in 9 VAC
5-50-410.

& 17. Wood product manufacturing plants. Any
addition of, relocation of or change to a woodworking
machine within a plant provided the system air
movement capacity, expressed as the cubic feet per
minute of air, and maximum control efficiency of the
control system are not decreased.

R: 18, Wood sawmills. Any wood sawmill.

N: 14. Graphic arts (printing processes). Any printing
process if it is within a plant that has an uncontrolled
emission rate of not more than seven tons per year, 40
pounds per day and eight pounds per hour.

H#: C. New sources with no exemptions. Facilities as
specified below shall not be exempt, regardiess of size or
emission rate, from the requirements of 9 VAC 5-80-10 as
they pertain to construction, reconstruction or relocation.

8- 15, Petroleum liquid storage and transfer operations.
Any storage or transfer operation involving petroleum
liquids with a vapor pressure less than 1.5 pounds per
square inch absolute under actual storage conditions or,
in the case of loading or processing, under actual
loading or processing conditions (kerosene and fuel oil
used for household heating have vapor pressures of less
than 1.5 pounds per square inch absolute under actual
storage conditions; therefore, kerosene and fuel oil are
not subject to the provisions of @ VAC 5-80-10 when
used or sfored at ambient temperatures), and any
operation specifiad below:

4 a. Bulk terminals - gasoline bulk ioading operations.
Any operation outside volatile organic compound
emissions control areas designated in 8-VAG-8-18-20;
Appendhei 9 VAC 5-20-206.

2. b. Gasoline dispensing facilities. Any gasoline
dispensing facility.

3: ¢. Bulk plants - gasoline bulk ioading operations.

& (1) Any facility with an expected daily throughput
of less than 4,000 gallons.

b- (2} Any operation ouiside wvolatile organic
compound emissians contro! areas designated in 9

MAG-5-10-20-AppendbcR 9 VAC 5-20-2006.

4. d. Accountitank trucks. No permit is required for
account/tank trucks, but permits issued for gasoline
storage/transfer facilities should include a provision
that all associated accounttank trucks meet the same
requirements as those trucks serving existing facilities.

&- e. Petroleum liquid storage operations.

#- 1. Petroleum refineries.

B- 2. Asphalt plants.

&= 3. Chemical fertilizer manufacturing plants.
B- 4. Kraft pulp mills.

E: 5. Sand and gravel processing facilities.

£ 6. Coal preparation plants.

&- 7. Stone quamying and processing facilities.
H: 8. Portland cement plants.

k8. Wood product manufacturing plants.

& 10. Secondary metal operations.

K 11. Lightweight aggregate process operations.
£ 12. Feed manufacturing plants,

M- 13. Incinerators.

M- 14, Coke ovens.

©- 15, Sulfuric acid production units.

- 16. Sulfur recovery operations.

Q- 17. Primary metai operations.

R- 18. Nitric acid production units.

£. 19, Concrete batching plants.

F 20. Pharmaceutical products manufacturing plants.
- 21. Rubber tire manufacturing plants.
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B4 D New source exempt:on levels by emlssmn rate.
Facilities not covered by
subsection B or C of this section with uncontrolled emission
rates less than all of the significant emission rates specified
below shall be exempt from the requirements of 9 VAC 5-80-
10 pertaining to construction, reconstruction or relocation.

EMISSION RATES.
Carbon monoxide - 100 tons per year,
Nitrogen dioxide - 40 tons per year.
Sulfur dioxids - 40 tons per year.
Particulate matter (PMic} - 15 tons per year.
Volatile arganic compounds - 25 tons per year.
Lead - 0.6 ton per year.

AL E Modified source exemption levels by emission rate.
Facilitics with increases in uncontrolled emission rates less
than all of the emission rates specified below shall be exempt
from the requirements of 9 VAC 5-80- 10 pertaining to
maodification.

EMISSION RATES.
Carbon monoxide - 100 fons per year.
Nitrogen dioxide - 10 tons per year.
Sulfur dioxide - 10 tons per year.
Particulate matter (PMyo) - 10 fons per year.
Volatile organic compounds - 10 tons per year.
Lead - 0.8 ton per year.

¥ F. New source performance standards and national
smission standards for hazardous air poliutants. Regardless
of the provisions of Sections I, IV and V of this appendix
subsections B, D and E of this section, affected facilities
subjecl o An‘:c:fe 5 (9 VAC 5-50- 400 et seq—Enwenmeniai

%ew:ees) of 9 \fAC 5 Chapter 50 or sub;ect to
Arffcle 10 V’AC 5- bO 60 et sequnwenmentai—PFeteeuea

%Mma@s—) of 9 VAC 5 Chapter 60 shall not be exempt from
the provisions of 8 VAC 5-80-10, with the exception of those
facilities which would be subject only to recordkeeping or
reporting requirements of both under Amcie 5 (9 VAC 5 50-

1 fa tationany )on VACS
Chapler 50 or Amcie ‘! (9 VAC 5- 60 60 et seq.,
Endironmental—Rrotestion—Ag i
Standardefor-Hazardeus-AlrRollutants) of 9 VAC 5 Chapter
&9,

Wi & Relocation of portable facilities. Regardless of the
provisions of Seeh
subsections B, C, 0, E and F of fh:s section, a permnt will not
be required for the relocation of a portable emissions unit for
which a permit has been previously granted under 8 VAC 5
Chapter 80 {3 VAC 5-80-10 el seq .} provided that:

1. The emissions of the unit at the new location would be
temporary;

2. The emissions from the unit would not exceed its
allowable emissions;

3 The unit
reconstruction;

would not underge modification  or

4. The unit is suitable to the area in which it is to be
located; and

5. Reasonable notice is given tg the board prior to the
relocation identifying the proposed new location and the
probable duration of operation at the new location. Such
notice shall be given to the board not less than 15 days in
advance of the proposed relocation unless a different time
duration is previously approved by the board.

Vil H. Requirements for exempted facilities. " Any facility
exempted from the provisions of @ VAC 5-80-10 by Secltient
of thisappendix subsection B of this section shall be subject
to the provisions of any rule which would apply to the facility if
it were an existing source unless specifically exempted by
that rule.

P 1. Exemption levels for toxic pollutants.

A 1. Facilities with an increase in the unconirolled
emission rate of a toxic pollutant equa! to or less than the
exempt emission rate calculated usmg the exemption
formulas for the applicable TLV® in subsestion—D
subdivision | 4 of this section shall be exempt from the
requirements of § VAC 5-80-10 periaining to
madification, provided the increase in the unconirolied
emission rate of the poliutant does not exceed 22.8
pounds per hour or 100 ions per year.

B- 2. Facilities with an uncontrolled emission rate of a
toxic pollutant equal to or less than the exempt emission
rate calculated using the exemption formulas for the
applicable TLV® in subseston-D subdivision | 4 of this
section shall be exempt from the requirements of @ VAC
5-80-10 pertaining to construction, reconstruction or
relocation, provided the uncontrolled emission rate of the
pollutant does not exceed 22.8 pounds per hour or 100
tons per year.

G- 3. if more than one exemption formula applies to a
toxic pollutant emitted by a facility, the uncontrolied
emission rate of that pollutant shall be equal to or less
than both applicable exemption formulas in order for the
source to he exempt for that poliutant. The exemption
formulas apply -on an individual basis fo each foxic
pollutant for which a TLV® has been established.

B: 4. Exemption formulas.

4- a. For toxic poliutants with & TLV-C®, the following
exemption formula applies:

Exempt Emission Rate {pounds per hour) =
TLV-C® (mg/m®) x 0.033

2. b. For toxic pollutanis with both & TLV-STEL® and
a TLV-TWA®, the following exemption formulas apply:
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Exempt Emission Rate (pounds per hour} =
TLV-STEL® (mg/m°) x 0.033
Exempt Emission Rate (tons per year) =
TLV-TWA® (mg/m® x 0.145

3. ¢. For toxic poliutants with only a TLV-TWA®, the
following exemption formulas apply:

Exempt Emission Rate (pounds per hour) =
TLV-TWA® (mg/m") x 0.066
Exempt Emission Rate (tons per year) =
TLV-TWA® (mg/m®) x 0.145

E: 5. Exemption from the requirements of 2 VAC 5-80-
10 for any facility which has an uncontrolied emission
rate of any toxic pollutant without 2 TLV® shall be
determined by the board using available health effects
information.

E: 6. The exemption determination shall be made by the
board using information submitted by the owner at the
request of the board as set out in 9 VAC 5-50-200.

G- 7. Facilities as specified below shall not be exempt,
regardless of size or emission rate, from the
requirements of 9 VAC 5-80-10 as they perfain to
modification, construction, reconstruction or relocation.

4+ a. Incinerators, unless the incinerator is used
exclusively as air pollution conirof equipment.

2- b. Ethylene oxide sterilizers.

3: ¢. Boilers or industrial furmaces burning hazardous
waste fuel for energy recovery or destruction, or
processing for materials recovery or as an ingredient.
For the purposes of this section subsection, hazardous
waste fuel means (i) hazardous waste that is burned
for energy recovery or (i) fuel produced from
hazardous waste by processing, blending or other
treatment (see Hazardous Waste Management
Regulations, 9 VAC 20-60-10 et seq.). Hazardous
wasle means a solid waste or combination of solid
waste which, because of its quantity, concentration or
physical, chemical or infectious characteristics, may (i)
cause or significantly contribute to an increase in
mortality or an increase in serious irreversible or
incapacitating iliness, or (ii) pose a substantial present
or potential hazard to human health or the
environment when improperly treated, stored,
transported, disposed of, or otherwise managed (§
10.1-1400 of the Virginia Waste Management Act).
This subsestion subdivision shall not apply to boilers
or industrial furnaces burning used oil, which is
defined as any oil that has been refined from crude ail,
used, and as a result of such use, is contaminated by
physical or chemical impurities (Hazardous Waste
Management Regulations, 9 VAC 20-60-10 et seq.).

ARPENDEA-O:
Reserved-

VA.R. Doc. No. R87-514; Filed May 7, 1997, 12:0% p.m.

ok ok kR R RN

Title of Regulation: & VAC 5-20-10 et seq.
Provisions (amending 9 VAC 5-20-21).

Statutory Authority: § 10.1-1308 of the Code of Virginia.
Effective Date: July 1, 1897,

Summary:

9 VAC 5-20-21 lists documents that are incorporated by
reference into the Regulalions for the Control and
Abatement of Air Pollution. In addition fo fsderal
documents (which include portions of the Code of
Federal Regulations as listed in Rules 5-5 and 8-1), a
number of fechnical documenis are listed. These
documents include malerials from the American Sociely
for Testing and Materials, the American Petroleum
Institute, and the National Fire Prevention Association.
The regulation amendments update the documents fo
include the most current version available.

General

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from Alma Jenkins, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 10009,
Richmond, VA 23240, telephone (804) 698-4070.

9 VAC 5-20-21. Documents incorporated by reference.

A. The Administrative Process Act and Virginia Register
Act provide that state regulations may incorporate documents
by reference. Throughout these regulations, documents of
the types specified below have been incorporated by
referance.

1. United States Code.

2. Code of Virginia.

3. Code of Federal Regulations.

4. Federal Register.

5. Technical and scientific reference documents.

Additional information on key federal regulations and
nonstatutory documents incorporated by reference and their
availability may be found in subsection E of this section.

B. Any reference in these regulations o any provision of
the Code of Federal Regulations {CFR) shall be considered
as the adoption by reference of that provision. The specific
version of the provision adopted by reference shail be that
contained in the CFR (1994) in effect July 1, 1994. In making
reference to the Code of Federal Regulations, 40 CFR Part
35 means Part 35 of Title 40 of the Code of Federal
Regulations; 40 CFR 35.20 means § 35.20 in Part 35 of Title
40 of the Code of Federal Regulations.

C. Failure to include in this section any document
referenced in the regulations shall not invalidate the
applicability of the referenced document.

D. Copies of materials incorporated by reference in this
section may be examined by the public at the headquarters
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office of the Department of Environmental Quality, Eighth
Floor, 629 East Main Street, Richmond, Virginia, between
§:30 a.m. and 4:30 p.m. of each business day.

The specific provisions of 40 CFR Part 60
incorporated by reference are found in Article 5 (9
VAC 5-50-400 et seq.) of Part If of Chapter 50, Rule
5-5, Environmental Protection Agency Standards of
Performance for New Stationary Sources,

(4) 40 CFR. Part 61 - National Emission Standards

E. Information on federal regulations and nonstatutory
documents incorporated by reference and their availability
may be found below in this subsection.

1. Code of Federal Regulations.

a. The provisions specified below from the Code of
Federal Regulations (CFR) in effect as of July 1, 1994,
are incorporated herein by reference.

(1) 40 CFR Part 50 - National Primary and
Secondary Ambient Air Quality Standards.

(a) Appendix A - Reference Method for the
Determination of Sulfur Dioxide in the Atmosphere
(Pararosaniline Method).

(b} Appendix B - Reference Method for the
Determination of Suspended Particulate Matter in
the Atmosphere (High-Volume Method).

{c) Appendix C - Measurement Principle and
Calibration Procedure  for the Continugus
Measurement of Carbon Monoxide in the
Atmosphere {Non-Dispersive Infrared
Photometry).

(d) Appendix D - Measurement Principle and
Calibration Procedure for the Measurement of
Ozone in the Atmosphere.

{e) Appendix E - Reference Method for
Determination of Hydrocarbons Corrected for
Methane.

(i Appendix F - Measurement Principle .and
Calibration Procedure for the Measurement of
Nitrogen Dioxide in the Atmosphere (Gas Phase
Chemiluminescence).

(g) Appendix G - Reference Method for the
Determination of Lead in Suspended Particulate
Matter Collected from Ambient Air.

(h) Appendix H - Interpretation of the National
Ambient Air Quality Standards for Ozone.

(i) Appendix | - Reserved.

() Appendix J - Reference Methed for the
Determination of Particufate Matter as PM4g in the
Atmosphere.

(k) Appendix K - Interpretation of the National
Ambient Air Quality Standards for Particulate
Matter.

{2) 40 CFR Part 58 - Ambient Air Quality
Surveiliance.

Appendix B - Quaiity Assurance Requirements for
Prevention of Significant Deterioration (PSD} Air
Monitoring.

(3). 40 CFR Part 60 - Standards of Performance for
New Stationary Sources.

for Hazardous Air Poliutants.

The specific provisions of 40 CFR Part 61
incorporated by reference are found in Article 1 (9
VAC 5-60-60 et sen.) of Part Il of Chapter 80, Rule
6-1, Environmental Protection Agency National
Emission Standards for Hazardous Air Pollutants.

(5) 40 CFR Part 63 - Naticnal Emission Standards
for Hazardous Air Pollutants for Source Categories.

The specific provisicns of 40 CFR Part 63
incorporated by reference are found in Article 2 (2
VAC 5-60-90 et seq.) of Part Il of Chapter 60, Rule
6-2, Environmental Protection Agency National
Emission Standards for Hazardous Air Pollutants for
Source Categories.

b. Copies may be obtained from: Superintendent of
Documents, U.S. Government Printing Office,
Washington, D.C. 20402; phone (202) 783-3238.

. U.S. Environmental Protection Agency.

a. The deocuments specified below from the U.S.
Environmental Protection Agency are incorporated
herein by reference.

(1) Guideline on Air Quality Models (revised), EPA-
450/2-78-027R, CAQPS No. 1.2-080, July 1886, as
amended by Supplement A, PB88150958, July
1987. :

{2) Reich Test, Atmospheric Emissions from Sulfuric
Acid Manufacturing Processes, Public Health
Sérvice Publication No. PB82250721, 1880.

b. Copies may be obtained from: U.S. Depariment of
Commerce, National Technical Information Service,
5285 Port Royal Reoad, Springfield, Virginia 22161;
phone (703) 487-4650.

. U.S. government.

a. The following document from the U.S. government
is incorporated herein by reference: Standard
Industrial  Classification  Manual, 1987 (U.S.
Government Printing Office stock number 041-001-00-
314-2),

b. Copies may be obtained from: Superintendent of
Documents, . U.S. Government Printing Office,
Washington, D.C. 20402; phone (202) 783-3238.

. American Society for Testing and Materials (ASTM).

a. The documents specified below from the American
Society for Testing and Materials are incorporated
herein by reference.

(1) D323-82 94, "Standard Test Method for Vapor
Pressure of Petroleum Products (Reid Method)"
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from Section 5, Volume 05.01 of the 1985 Annual
Book of ASTM Standards.

(2) D97-87 93, "Standard Test Method for Pour Point
of Petroleum Qils" from Section 5, Volume 05.01 of
the 1989 Annual Book of ASTM Standards.

(3) D129-91, "Standard Test Method for Sulfur in
Petroleum Products (General Bomb Method)," 1991.

(4) D388-95, "Standard Classification of Coals by
Rank," 1995.

(5) D398-92, "Standard Specification for Fuel Qils,"
1992,

(6) D975-94, "Standard Specification for DlESEl Fuel
Qils," 1994,

(7) D1072-90, "Standard Test Method for Total
Sulfur in Fuel Gases," 1990, reapproved 1984,

(8) D1265-92, "Standard Practice for Sampling
Liquefied Petroleum (LP} Gases (Manuai Method),"
1992.

{9) D2622-94, "Standard Test Method for Sulfur in
Petroleum Products by X-Ray Spectrometry,” 1994.

(10) D4057-88, "Standard Practice for Manual
Sampling of Pefroleum and Petroleum Products,”
1988.

(11) D4294-80, "Standard Test Method for Sulfur in
Petroleum Products by Energy-Dispersive X-Ray
Fluorescence Spectroscopy,” 1990.

b. Copies may be obtained from: American Society
for Testing Materials, 1916 Race Street, Philadelphia,
Pennsylvania 19103; phone (215} 299-5400.

5. American Petroleum Institute (API).

a. The following document from the American

Petroleum Institute is incorporated herein by
reference: APl Publication 2517, Evaporation Loss
from External Floating Roof Tanks, Third Edition,
1989.

b. Copies may be obtained from: American
Petroleum Institute, 2101 L Street, Northwest,

Washington, D.C. 20037; phone {202) 682-8000.

6. American Conference of Governmental Industrlal
Hygienists (ACGIH).

a. The following document from the ACGIH is
incorporated herein by reference: Threshold 'Limit
Values for Chemical Substances 1991-1992 and
Physical Agents and Biological Exposure Indices
(ACGIH Handbook).

b. Copies may be obtained from: ACGIH, 6500
Glenway Avenue, Building D-7, Cincinnati, Ohio
45211-4438; phone (513) 661-7881.

7. National Fire Prevention Association (NFPA).

a. The documents specified below from the National
Fire Prevention Association are incorporated herein by
reference.

(1) NFPA 385, Standard for Tank Vehicles for
Flammable and Combustible Liguids, 4888 1390
Edition.

(2) NFPA 30, Flammable and Combustible Liguids
Code, 4887 7993 Edition.

{3) NFPA 30A, Automotive and Marine Service
Station Code, 4887 7993 Edition.

b. Copies may be obtained from the National Fire
Prevention Association, Batterymarch Park, Quincy,
Massachuselts 0226%; phone (617) 770-3000.

VA.R. Doc. Ne. R87-517, Filed May 7, 1997, 11:58 a.m.
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REGISTRAR'S NOTICE: Sectioh 9-6.14:4.1 C 11 of the
Code of Virginia excludes from Article 2 of the Administrative
Process Act general permits issued by the State Air Poliution
Control Board pursuant to Chapter 13 (§ 10.1-1300 et seq.)
of Title 10.1 of the Code of Virginia if the board proceeds
under the following conditions: (i) provides a Notice of
Intended Regulatory Action (NOIRA) in conformance with the
provisions of § 9-6.14:7.1 B; (ii) no less than 30 days from
publication of the NOIRA, forms a technical advisory
commiftee composed of relevant stakehoiders, including
potentially affected citizens groups, to assist in the
development of the general permit; (iii) provides notice and
receives oral and written comment as provided in § ©-
6.14:7.1 F; and (iv) conducts at least one public hearing on
the proposed general permit. The State Air Pollution Control
Board will receive, consider and respond to petitions by any
interested person at any time with respect to reconsideration
or revision,

Title of Regulation: $ VAC 5-500-10 et seq. Exclusionary
General Permit for Federal Operating Permit Program.

Statutory Authority: § 10.1-1308 of the Code of Virginia.

Effective Date; July 1, 1997,
Summary:

The general permit provides a legally enforceable
mechanism for major sources subject fo the federal
operating permit program (Adicle 1 (9 VAC 5-80-50 et
seq.) of Part Il of 9 VAC 5 Chapter 80), promulgated fo
meet the requirements of Title V of the Clean Air Act, fo
be excluded from the program provided they (i) apply for
coverage under the general permit and (i} maintain their
actual annual emissions at a level that is 50% of the
major source potential to emit applicability thresholds for
the federal operating permit program. The regulation
does not require any owner to apply for coverage under
the general permit but provides the opporiunity for an
owner fo apply for coverage if the stationary source
meets the 50% of the threshold citeria and all other
requirernents of the regulation.
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Sources that operate under the general pemmit are
excluded from the federal operating permit program as
fong as their actual emissions are kept below levels that
represent 50% of the major source fthresholds for the
federal operating permit program. Sources choosing to
operate under the general pemnit must submit annual
emissions data, along with a compliance certification, to
confirm that their emissions remain below the 50%
emissions level, Should a source exceed the 50%
emissions level, there would be no enforcement actions
or penalties; however, the source would be subject to the
federal operating permit program uniess their potential fo
emif could be limited by a state operating permit.

The substantial change o the proposal is as follows: the
proposed provisions aflowing sources that are subject to
the federal operating permit program to be excluded if
their actual emissions are kept below levels that
represent 75% of the major source . applicability
thresholds have been changed to levels that reflect 50%
of the major source applicability thresholds,

Agency Contact; Copies of the regulation -may be obtained
from Alma Jenkins, Office of Air Program Development,
Department of Environmental Quality, P.O. Box 100089,
Richmond, VA 23240, telephone (804) 698-4070.

CHAPTER 500.
EXCLUSIONARY GENERAL PERMIT FOR FEDERAL
OPERATING PERMIT PROGRAM.

PART !,
DEFINITIONS.

8 VAC 5-500-10. General.

A. Forthe purpose of this chapter or any orders issued by

the board, the words or ferms shalf have the meanings given

them in 8 VAC 5-500-20.

B. Unless specifically defined in the Virginia Air Pollution
Control Law (§ 10.1-1300 of the Code of Virginia) or in this
chapier, terms used shall have the meaning given-thern by 9
VAC 5-80-60 (definitions, federal operating permit}, 9 VAC 5-
10-20 {general definitions, Regulations for the Control and
Abaterment of Air Poliution), or commonly ascribed to them by
recognhized authorities, in that order of priority.

8 VAC 5-500-20. Terms defined.

"Actual emissions” means the actual emissions of a
polfutant from a stationary source or emissions unit reflecting
the rate, in tons per year, at which the source or unit actually
emifted the pollutant during the most recent annual petiod.
Actfual emissions shall be calculated using the source or
unit's actual operating hours; production rates; and types of
materials processed, stored, or combusted during the annual
period. Valid continuous emission monitoring data or source
test data shall be prefereniially used to determine actual
emissions. In the absence of valid continuous emissions
monitoring data or source test data, the basis for determining
actual emissions shall be any or all of the following as may
be determined by the deparfment. throughputs of process
materials; throughputs of matenials siored; usage of
maferials; dafa provided in manufaciurer's product

specifications, material volafile organic compound conient
reports or laboratory analyses; other information required by
this chapter and other regulations of the hoard; or information
requested in wriling by the depariment. Al calculations of
actual emissions shall use U.S. Environmental Frolection
Agency or department approved methods, inciuding emission
factors and assumptions.

"Annual period” means a period of 12 consecutive months
determined on a rofling basis with a new 12-monlth penod
beginning on the first day of each calendar monih.

“Federal operating penmit” means a pemnif issued pursuani
to Article 1 {9 VAC 5-80-50 et seq.} or Article 3 (9 VAC 5-80-
360 et seq.} of Part I of 9 VAC 5 Chapfer 80.

"General permit" means the terms and conditions in Part IV
(9 VAC 5-500-150 et seq.) of this chapter that meet the
requirements of Part il (9 VAC 5-500-80 el seq.) of this
chapter.

"New source review program” means a program for the
preconstruction review and permitting of new statichiary
sources or emissions units or expansions fo existing ones in
accordance with regulations promulgated to implement the
requirements of §§ 110(a)(2){(C) (42 USC § 7410{a)(2}(C)},
165 (42 USC § 7478} and 173 (42 USC § .7503) of the federal
Clean Air Act.

"Nonatfainment  pollutant” means volalile - organic
compounds or nitrogen oxides (NO,).

-"Régulatfon of the board™ means any regulation adopted by
the State Air Pollution Control Board under any provision of
the Code of Virginia..

“Regulations for the Control and Abatement of Air
Pollution" means 9 VAC 5-10-10 et seq. through 8 VAC 5-80-
10 et seq.

"State operating permit” means a permit issued pursuant to
9 VAC 5-80-40.

PART Il
GENERAL PROVISIONS.

9 VAC 5-500-30. Purpose.

A. The purpose of the exclusionary general permnit is fo
provide a legally enforceable mechanism for major sources
subject to the federal operating permit program (Arficle 1 (9
VAC 5-80-50 et seq.) [ or Arficle 3 (9 VAC 5-80-360 ef seq.} ]
of Part If of 9 YAC § Chapter 80) fo be excluded from the
program provided they maintain their actual annuai emissions
at a specified level that is less than the pofential fo emit
applicability . thresholds for the federal operating permit
program. This is one of two alfernative permit mechanisms
the State Air Pollution Control Board has fo accomplish this
purpose; the other is a state operating permif program (8
VAC 5-80-40).

B. This chapter does not require any owner to apply for
coverage under the general permit but provides the
opportunity for an owner to apply for coverage if the
stationary source meels the criteria in 3 VAC 5-500-80 A and
all other requirements of this chapter.
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9 VAC 5-500-40. Applicability.

A. Except as provided in subsection E of this section, this
chapter applies fo any major source.

B. This chapter applies throughout the Commonwealth of
Virginia.
C. This chapter applies only to regulated air pollutants.

D. This chapter shall not apply ta the following stétionary
SOUICES:

1. Any sfationary source that has applied for a federal
operating permit in a timely manner and in conformance
with Article 1 (9 VAC 5-80-50 et seq.) or Article 3 (2 VAC
5-80-360 of seq.) of Part Il of @ VAC 5 Chapler 80 and is
awaiting final action by the board.

2. Any stationary source required to obfain a federal
operating permit under Article 1 (9 VAC 5-80-50 et seq.)
or Article 3 (9 VAC 5-80-360 et seq.) of Part [l of 9 VAC 5
Chapter 80 for any reason other than being a major
source. This includes, but is not limited fo, the following:
any source, including an area source, subject to any
standard or other requirement adopted pursuantto § 111
or § 112 of the federal Clean Air Act (42 USC § 7411 or
42 USC § 7412).

3. Any stationary source which has a valid federal
operating permit.

4. Any stationary source which has a valid state
operating permit with federally enforceable conditions or
othrer federally enforceable limits limiting its pofential to
emit below the applicable thresholds for a major source.,

E.  Notwithstanding subdivisions D 1 and D 3 of this
section, nothing in this section shall prevent any stationary
source which has had a federal operating pemmit from
obtaining an authorization fo operate under the general
permit in liey of maintaining an application for a federal
operating permil or upon rescission of a federal operating
permit if the owner demonstrates that the stationary source
meets the criteria in 9 VAC 5-500-90 A for two annual periods
(24 consecutive months).

F. Notwithstanding subdivision D 4 of this section, nothing
in this section shalf prevent any stationary source which has
had a state operaling permit from obtaining an authorization
o operate under the general permit in lieu of maintaining an
application for a state operating permit or upon rescission of
a stafe operating permit if the owner demonsirates that the
stationary source meets the criteria in 9 VAC 5-500-90 A for
two annual pericds (24 consecutive months).

9 VAC 5-500-50. General.

A. Any owner or otirer person shall operate the stationary
source in conformance with all applicable regufations of the
board.

B. Sources desiring authority to operate under the general
permit shall register with the department as required under 9
VAC 5-20-160 and certify that they will operate in compliance
with the provisions of this chapter. All emissions units or

groups of emissions units, other than those units identified in
9 VAC 5-80-720, shall be registered.

C. Sources authorized to operate under the general permit
shall be exempt from the requirements of 9 VAC 5-80-40 and
Articles 1 (9 VAC 5-80-50 ef seq.), 2 (9 VAC 5-80-310 et
seq.} and 3 (9 VAC 5-80-360 st seq.) of Part Il of § VAC 5
Chapter 80.

D. No provision of this chapter shall limit the power of the
board to issue an operating permit pursuant to. 9 VAC 5-80-
40

E. This chapter shall not relieve any stationary source
from complying with requirements of (i) any othenwise
applicable permit issued pursuant fo the new source review
program, (i} any condition or tarm of any new source review
program permit, or (i} any provision of a new source review
permit program. This chapter shall not preclude issuance of
any new source review permit with conditions or fermns
necessary to ensure compliance with this chapter.

[ F. This chapter shall not relieve any stationary source
from complying with any applicable requirement.

G. In cases where the provisions of Arlicle 1 (9 VAC 5-80-
50 et seq.) or Article 3 (9 VAC 5-80-360 et seq.) of 8 VAC §
Chapter 80 conflict with those of this section, the provisions
of Article 1 (9 VAC 5-80-50 et seq.) or Arlicle 3 (9 VAC 5-80-
360 et seq.) of 8 VAC 5 Chapter 80 shalf prevail. |

[ & H.1 By the adoption of this chapter, the board confers
upon the department the administrative, enforcement and
decision making authonity enumerated therein.

[# I Except as provided in subsection J of this seciion, |
any decisions of the board or depariment made pursuant fo
this chapter may be appealed pursuant fo 9 VAC 5-20-900r 9
VAC 5-20-130B 2.

[ J The act of granting or denying an application for
authority fo operafe under the general permit shall not be
subject fo judicial review. ]

9 VAC 5-500-60. Existence of penmit no defense.

The existence of a permit under this chapter shall not
constitute a defense of a violation of the Virginia Air Pollution
Conirol Law or the regulations of the board and shall not
relieve any owner of the responsibifity fo comply with any
applicable [ requirements, | regulations, laws, ordinances and
orders of the govemmental entities having jurisdiction.

9 VAC 5-500-70, Circumvention.

A. No owner or other person shall cause or permit the
installation or'use of any device or any means which, without
resulting in reduction in the total amount of air pofiutants
emitted, conceals or dilutes an emission of air polfutanis
which would otherwise violate fthis chapler. Such
concealment includes, but is not lmited fo, either of the
following:
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1. The use of gaseous diluents fo achieve compliance
with a visible emissions standard or with a standard
which is based on the concentration of a pollutant in
gases discharged to the atmosphere.

2. The piecemeal carrying out of an operation to avoid
coverage by a standard that applies only fo operations
larger than a specified size.

B. This section does not prohibit the construction of a
stack.

C. Regardless of the exemptions provided in this chapter,
pemnils shall be required of owners who circumvent the
requirements of this chapter by causing or allowing a pattemn
of ownership or development over a geographic area of a
source which, except for the pattern of ownership or
development, would otherwise require a permit,

9 VAC 5-500-80. Enforcement of a general permit.
A. The following general requirements apply:

1. Pursuanf to § 10.1-1322 of the Code of Virginia,
failure to comply with any term or condition of the
general permit shall be considered a violation of the
Virginia Air Pollution Control Law.

2. Authorization to operate under the general permit may
be revoked or ferminated if the owner.does any of the
following:

a. Knowingly makes material misstatements in the
application for coverage or any amendments thereto.

b. Violates, fails, neglects or refuses to comply with (i)
the terms or conditions of the pemnit, (i) any
applicable requirements, or (i) the applicable
provisions of this chapler. ‘

3. The department may suspend, under such condifions
and for such period of fime as the depariment may
prescribe, any authorization to operate under the general
permit for any of the grounds for revacation or
termination confained in subdivision 2 of this subsection
or for any ofher violations of the regulations of the board.

B. The following requirements apply w}'th respect to
penalties:

1. An owner who violafes, fails, neglects or refuses fo
obey any provision of this chapter or the Virginia Air
Pollution Control Law, any applicable requirement, or
any permit term or condition shall be subject fo the
provisions of § 10.1-1316 of the Vrrgrn.ra Air Pollution
Control Law.

2. Any owner who knowingly violates, fails, neglects or
refuses fo obey any provision of this chapler or the
Virginia Air Pollution Control Law, any applicable
requirement, or any permit term or condifion shall be
subject to the provisions of § 10.1-1320 of the Virginia
Air Poliution Controf Law.

3. Any owner who knowingly makes any false
statement, representation or certification in any form, in
any nofice or report required by a pemmit, or who

knowingly renders inaccurale any required monifonng
device or method shall be subject to the provisions of
§ 10.1-1320 of the Virginia Air Poliutionr Control Law.

C. The following requirements apply with respect fo
appeals:

1. The department shall nolify the appiicant in wiiting of
its decision, with its reasons, to suspend, revoke or
terminate the authorization fo operate under the general
permit in accordance with the Administrative Frocess Act
[ (§ 9-6.14:1 et seq. of the Code of Virginia} ] .

2. Appeal from any decision of the department under
subdivision 1 of this subsection may be ftaken pursuani
to 9 VAC 5-20-90, § 10.1-1318 of the Virginia Air
Pollution Control Law, and the Administralive Process
Act,

D. The following requirements apply with respect io
inspections and right of entry:

1. The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Contiol Law and 9 VAT 5-20-
150; has the authority to require that air poliution records
and reports be made available upon request and fo
require owners o develop, maintain, and make available
such other records and information as are deemed
necessary for the proper enforcement of the general
permit.

2. The director, as authorized under § 10.1-1307.3 of
the Virginia Air Pollution Confrol Law, has the authorily,
upon presenting appropiiate credentials to the owner, i
do the following.

a. Enter without delay and at reasonabie times any
business establishment construction sife, or other
area, workplace, or environment in  the
Commonwealth; and

b. . Inspect and investigate during regular working
-hours and at other reasonable times, and within
reasonable limits and in a reasonable manner, without
prior notice, unless such notice is authorized by the
department or its representative, any such business
establishment or place of employment and all pertinent
conditions, structures, machines, apparatus, devices,
equipment, and maferials ftherein, and question
privately any such employer, officer, owner, operafor,
agent, or employee. If such entry or inspection is

" refused, prohibited, or otherwise interfered with, the
department shall have the power fo seek from a court
having equily jurisdiction an order compeh’mg such
entry or inspection.

E. The board may enforce the general permit through the
use of other enforcement mechanisms such as consent
orders and special orders. The procedures for using these
mechanisms are contained in 9 VAC 5-20-20 and 8 VAC 5-
20-30 and in §§ 10.1-1307 D, 10.1-1309, and 10.1-1302.1 of
the Virginia Air Pollution Control Law,
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PART I
GENERAL PERMIT ADMINISTRATIVE PROCEDURES.

9 VAC 5-500-80. Requirements for department issuance of
authority to operate under the general permit.

A. The department may issug an authonzation to operate
under the general permit for a stationary source that does not
exceed any of the following levels of actual emissions in the
two annual periods (24 consecufive months) preceding
submittal of an application under 9 VAC 5-500-100:

1. [ 78 50 ] tons per year of any regulated air pollutant
{excluding nonattainment  pollutants in serious
nonalftainment areas and hazardous air pollutants).

2. { 348 25] tons per year of volalile organic compounds
or nitrogen oxides in a serious ozone nonattainment
area.

3. | &5 5] tons per year of a single hazardous air
pollutant.

4. | 1875 12.5 ] tons per year of any combination of
hazardous air pollutanis.

B. Stationary sources or emissions units subject to the
general permit shall comply with all requirements applicable
{o other permits issued under 9 VAC 5-80-10 et seq.

C. The general permit shall be issued in accordance with
§9-6.14:4.1 C 11 of the Administrative Process Act.

¢ VAC 5-500-100.
general permit,

Applications for coverage under the

A. - Stationary sources that qualify for the general permit
may apply to the depariment for coverage under the terms
and conditions of the general permit. Stationary sources that
do not qualify for the general permit shall apply for & permit
issued under the provisions of 9 VAC 5-80-40 or Article 1 (9
VAC 5-80-50 et seq.) or Article 3 (2 VAC 5-80-360 el seq.) of
Part If of 9 VAC 5 Chapter 80.

B. A single application is required identifying each
emissions unit or groups of emissions units fo be covered by
the general permit. The application shall be submitied
according to the requirements of this section, 9 VAC 5-500-
110 and procedures approved by the depariment. Where
several emissions units are included in one stationary source,
a single application covering all units in the source shall be
submitted. A separale application is required for each
stalfonary source subject to this chapfer,

C. The application shall meet the requirements of this
chapter and include all information necessary to determine
qualification for and fo assure compliance with the general
permit.

D. Any application form, report, compliance cerlification, or
other document required {0 be submitted to the depariment
under this chapter shall be signed by a responsible official
and shall include the following certification signed by the
responsible official:

"I certify under penalty of law that this document and all
attachments were prepared under my direction or

supervision in accordance with a system designed fo
assure that qualified personnel propery gather and
evaluate the information submifted, Based on my inquiry
of the person or persons who manage the sysfem, or
those persons directly responsible for gathering and
evaluating the information, the information submitted is,
to the best of my knowledge and belief, true, accurafe,
and complete. | am aware that there are significant
penalties for submitting false information, including the
possibility of fine and imprisonment for knowing
violations."

E. Subsection D of this section shall be inferpreted fo
mean that the signer must have some form of direction or
supervision over the persons gathering the data and
preparing the document (the preparers), although the signer
need not personally nor directly supervise these aclivities.
The signer need not be in the same line of authority as the
preparers, nor do the persons gathering the dafa and
preparing the form need to be employees (e.g., oulside
contractors can be used). It is sufficient that the signer has
authonly to assure that the necessary actions are taken fo
prepare a complete and accurate document.

F. Any applicant who faifs to submit any relevanf facts or
who has submifted incamrect information in an application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary Ffacts or
corrected information.

9 VAC 5-500-110. Required application information.

A.  The department shall furnish applicafion forms fo
applicants. The information required by this section shall be
determined and presented according {o procedures and
methods acceptable to the department.

B. Each application for coverage under the general permit
shall include, but not be limited to, the information listed in
subseciions C through G of this section.

C. Identifying information as follows shall be included:

1. Company name and address (or plant name and
address if different from the company name), owners
name and agent, and lelephone number and names of
plant sife manager or contact or both.

2. A description of the source's processes and producis
(by Standard Indusirial Classification Code).

3. [dentification of each emissions unit or group of
emission units at the sfalionary source for which the
application is submitted.

D. Emissions related information as follows shall be
included:

1. All emissions of regulated air pollutants for which the
stationary source qualifies as a major source.

a. An application shall describe all emissions units or
groups of emissions units. This requirement shali not
apply to emissions units listed in 9 VAC 5-80-720.
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b. Emissions shall be delermined as provided in the
applicafion form or other instruciions from ihe
department.

¢. Fugitive emissions shafl be included in the
application fo the extent that the emissions are
necessary fo defermine if the sfafionary source
qualifies as a major source.

2. Calculations on which the information in subdivision 1
of this subsection is based. Any calculations shall
include sufficient detail fo permit assessment of the
validity of the calculations and fo enable the deparfment
to verify the actual emissions and potential tc emif for the
stationary source. This may Include, but not be limited
fo, the following:

a. Actual and potential emissions in tons per annual
period for each emissions unit or group of emission
units. i

b. Information needed to defermine emissions as
follows: fuels, fuel use, raw materials, production
rates, loading rates, and operaling schedules.

¢. ldentification and description of air pollution control
equipment and compliance monifoning devices or
activities.

E. Additional information that the department deems
necessary to implement and enforce other requiremeants of
the regulations of the board or fo determine the applicability
of such requirements.

F. Any additional information or documentiation that the
department deems necessary fo review and analyze the air
pollution aspects of the source.

G. Compliance certification information as follows shall be
included: a certification of compiiance with all applicable
requirements by a responsible official.

8 VAC 5-500-120. General permit content.

A. The general permif issued under this chapter shall
include the elements listed in subsections B through H of this
section.

B. The general permit shall contain ferms and conditions
seiting forth the applicable emissions levels and
requirements sufficient fo assure compliance with the criferia
in 9 VAC 5-500-90 A and the regulations of the board.

C. The general permit shall contain terms and conditions
sefting forth the following requirements with respect to
emission lesting sufficient to assure compliance with the
emissions levels and reguirements of the permit:

1. Requiremenis providing that owners of slationary
sources subject fo the general permit may conduct
emission tests, esfablish and maintain records, and
make periodic emission reporfs as necessary o
determine the actual emissions for the stationary source.

2. Forcases where the owner glects to use the emission
testing {0 defermine the actual emissions for the

stationary source, the permit shall prescribe the
procedures for the conduct of the emission tests.

D. The general permit shall contain terms and conditions
setting forth the following requirements with respect to
emission monitoring sufficient fo assure compliance with the
emissions levels and requirements of the permit:

1.  Requirements providing that owners of stationary
sources subject to the general permift may install,
calibrate, operate and maintain equipment for
continuously monitoring and recording emissions or
process parameters or both, and establish and maintain
records, and make periodic emission reporls as
necessary to defermine the acfual emissions for the
stationary source.

2. For cases where the owner elects to use the emission
moniforing to determine the actual emissions for the
stationary source, the pemnit shall prescribe the
procedures for the installation, calibration, operation and
maintenance of equipment for continuously monitoring
and recording emissions or process parameters or bath.

E. The general permit shall contain terms and conditions
selting forth the following requirements conceming
recordkeeping and reporting sufficient to assure compliance
with the emissions fevels and requirements of the permit:

1. Requirements providing that owners of stationary
sources subject to the general permit shall establish and
maintain records, provide notifications and reporls,
revise reports, report emission tests or monitoring results
in a manner and form and using procedures as the
general permit may prescribe.

2. The pemnit shall prescribe the procedures for
providing nofifications and reports, revising reports,
maintaining records or reporting emission test or
monitoring result.

3. The recordkeeping and reporting provisions in this
subsection shall not apply to stationary sources with
actual emissions less than or equal fo all of the following
for every annual period:

a. 20 tons per year of a regulated air pollutant
(excluding nonattainment pollutants in a serious
nonaftainment area and hazardous air pollutants).

b. 10 tons per year of volalile organic compounds or
nifrogen oxides in a serious ozone nonaftainment
area.

c. 2 fons per year of a single hazardous air polfutant.

d. 5 fons per year of any combination of hazardous air
pollutants.

4.  Within 30 days of a wrifen request by the
department, the owner of a stalionary source nof
maintaining records pursuant to subdivision 3 of this
subsection shall demonstrate that the stationary source’s
emissions are not in excess of the applicable quantities
set forth in subdivision 3 of this subsection.
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F. The general permit shall contain terms and conditions
with respect to enforcement sufficient to assure compliance
with the emissions leveis and requirements of the permit.

G. The general permit shall contain terms and conditions
setiing forth the following requirements with respect to
compliance sufficient to assure compliance with the ferms
and conditions of the permit:

1. Requirements providing for compliance certification,
testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliance with the
terms and conditions of the permit.

2. Requirements providing for inspection and entry
sufficient to assure compliance with the terms and
conditions of the permnit. At a minimum the permit shall
require that, upon presentation of credentials and other
documents as may be required by law, the owner shall
allow the department to perform the following:

a. Enler upon the premises where the source is
located or emissions related aclivity is conducted, or
where records must be kept under the terms and
conditions of the permit.

b. Have access fo and copy, at reasonable fimes, any
records thal must be kept under the terms and
conditions of the permit.

o} Inspect ait reasonable times any facilities,
equipment f{including moniforing and air polflution
control equipment), practices, or operations regulated
or required under the permit.

d. Sample or monitor at reasonable times subsfances

or parameters for the purpose of assuring compliance .

with the permif or applicable requirements.

H  The permit shall confain fterms and conditions
pertaining to other requirements as may be necessary to
ensure compliance with the regulations of the board, the
Virginia Air Pollution Control Law and the federal Clean Air
Act.

9 VAC 5-500-130. Issuance of an authorization to operate
under the general permit.

A, The department shall grant authorization to operafe
under the conditions and terms of the general permit to
stationary sources that meet the criteria set forth in 8 VAC 5-
500-90 A,

B. The issuance of an authornization to operale under the
general permit to a stationary source covered by the general
permit  shall nol require compliance with ithe public
participation procedures under § 9-6.14:4.1 C 11 of the
Administrative Process Act.

C. A response to each application for coverage under the
general permit shall be provided, The general permit may
specify a reasonable time perod after which a stationary
source that has submitfed an application shall be deemed to
- be authonized fo operate under the general permit.

D. Stationary sources covered under a general permit
shall be issued a letter, a cerlificate, or any other document

which would atfest that the stationary source Is authorized to
operate under the general permit. The document shall be
accompanied by a copy of the general permit and the
application submitted by the permittes.

E. The letter, cerificate or other document, along with the
copy of the general permit and application, shall be refained
by the department and at the sationary source.

9 VAC 5-500-140. Transfer of authorizations to operate
under the general permit.

A. No person shall transfer an authorization to operate
under the general permit from one stationary source fo
another or from one piece of equipment to another.

B. In the case of a fransfer of ownership of a sfafionary
source, the new owner shall comply with any permit issued to
the previous owner. The new owner shall notify the
department of the change in ownership within 30 days of the
transfer.

C. In the case of a name change of a stationary source,
the owner shall comply with any permit issued under the
previous source name. The owner shalf nolify ihe
department of the change in source name within 30 days of
the name changes.

PART IV,
GENERAL PERMIT TERMS AND CONDITIONS.

9 VAC 5-500-150. Emissions levels and requiremenis.

A. Sources operating under this pernmit shall meef the
emissions levels in 8 VAC 5-500-160 in order to continye to
operate under the authority of this permit.

B. Sources operating under this permit shall operate in
compliance with the standards set in 9 VAC 5-40-10 ef seq.,
9 VAC 5-50-10 et seq. and 9 VAC 5-60-10 et seq. and olher
applicable provisions of the regulations of the board.

C. The permittee shall obtain any necessary permils prior
to commencing any physical or operational change or activity
which will result in actual emissions that exceed the
emissions levels specified in 89 VAC 5-500-180.

9 VAC 5-500-160. Emissions levals.

in order to operate under the authority of this permit, a
stationary source shall not exceed any of the following levels
of actual emissions in any annual period:

1. [ #5 50 ] tons per year of any regufated air poliytant
(excluding  nonaftainment pollutants in serious
nonattainment areas and hazardous air pollutanis).

2. [ B3ZLE 25 tons per year of volalile organic compounds
or nifrogen oxides in a serous ozone nonatffainment
area.

3. | &5 5] tons per year of a single hazardous air
pollutant.

4. [ 4846 12.5 | tons per year of any combination of
hazardous air pollutants.
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8 VAC 8-500-770. Compliance delermination and verification
by emission tesiing.

A, The permiliee may conduct emission tests, esfablish
and maintain reconds, and make perodic emission reporls as
necessary o delenming the aclual emissions for the
stafionary source.

B. Upon request of the depariment, the permiffee shaif
condunt emission tesls as are necessary fo detemmine the
type or amount or both of the pollutants emilted from the
source or whether the source will be in compliance with 2
VAL 5-800-160 or any other provisions of any regulation of
the board.

C. The emission testing conducied under this seclion shall
be carried out In accordance with the provisions of 8 VAC 5-
40-10 ef seq., 8§ VAC 5-50-10 et seq. and 9 VAC 5-60-10 et
seq., as applicable, or by ofher means acceplable {o the
department.

9 VAC 5-800-180. Compliance determination and venification
by emission monitoring.

A, The penmiftee may install, calibrate, operate and
mainfain  equipment for continuously monitonng and
recording emissions or process paramefers or both, and
esfablish and maintain records, and make periodic emission
reports as necessary to defermine the actual emissions for
the stationary source.

B. Upon request of the deparimeni, the permittee shall
install, calibrate, mainfain and operate equipment for
continuously moniforing and recording emissions Or process
parameters or bolf as are necessary fo determine the lype or
amount or both of the pollufants emilfed from the source or
whether the source will be in compliance with 8 VAC 5-500-
180 or any other provisions of any regulation of the board.

C. The emission monitoring conducied under this section
shall be caried ouf in accordance with the provisions of 9
VAC 5-40-10 et seq., 9 VAC 5-50-10 et seq. and 8 VAC 5-60-
10 ef seq., as applicable, or by other means accepfable to
the department.

0. Where the applicable requirement cited in subsection C
of his seclion does not require periodic lesting or
instrumental  or noninstrurnenfal  monitoring  (which may
consist of recordkeeping designed fo serve as monitoring),
penodic moniforing sufficient fo yield refiable dala from the
refevant fime perod that are representative of the source's
compliance with the general permil, as reported pursuant to 9
VAC 5-500-190 C 1. Such monitoring requirements shall
assure use of ferms, lest methods, units, averaging periods,
and ofher statistical conventions consistent with the
applicable requirement. Recordkeeping provisions may be
sufficient fo meet the requirements of this subsection.

8 VAC 5-500-180. Recordkeeping requirements.

A. The permitiee, unless exempted under 9 VAC 5-500-
120 E 3, shall comply with the recordkeeping requirements in
this secfion. The recordieeping requirements of this permit
shall nof replace any recordkeeping requirernent confained in
ofher state or federal rules or regulations.

‘B, The permittee shall keep and maintain records for sach
emission unit or groups of emission unils sufficient {o
deterrnine the aciual emissions of the stationary source.
Such information shall be summarized in a monthly log,
mainiained on site for five years, and be made available to
the depariment upon request. Any records, nolifications,
reports, or tesis providing the basis for the summary shalf be
retained by the permitiee for at least five years following the
dafe of such records, notifications, reports or fests,

C. To mest the requirements of 9 VAC 5-500-180 with
respect fo recordkeeping, the pennittee shall comply with the
following: :

1. Records of monitoring information shall include the
following:

a. The dale, piace as defined in the permit, and time
of sampling or measurerments.

b. The date(s) analyses were performed.

¢. The company or entity that performed the analyses.
d. The analytical techniques or methods used.

e. The results of such analyses.

f. The operating conditions existing at the time of
sampling or measurement,

2. Records of all moniforing data and support
information shall be retained for at least five years from
the date of the moniforing sample, measurement, repott,
or application. Support information  includes all
calibration and maintenanice records and all onginal
strip-chart  recordings for continuous  monitoring
instrumentation, and copies of ali reports required by the
permit,

D, The recordkeeping requirements under this section
shall be carried ouf in accordance with the provisions of §
VAC 5-40-10 et seq., 8 VAC 5-50-10 et seq. and 8 VAC 5-60-
10 et seq., as applicable, or by other means accepfable o
the department.

9 VAC 5-500-200. Reporting requirements.

A, The permittee, unless exempled under 9 VAC 5-500-
120 E 3, shalf comply with the reporiing requirements in this
secfion. Any document (including reports) required by a
permit term or condition to be submitied to the depariment
shalf contain a cerlification by a responsible official that
meets the requirements of 8 VAC 5-500-100 D.

B. The permiltee shall submit, according to procedures
established by the depariment, an annual emissions updale.
Any additional information requested by the department
under this subsection shall be submitied fo the depariment
within 30 days of the date of request.

C. To meet the requirements of § VAC 5-500-180 with
respect to reporting, the permittee shall submit reports of any
required monitoring at least every six months. All instances
of deviations from permit requirements must be clearly
identified in such repots.
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D. If a stationary source or emissions unif is shut down, the
permitiee shall notify the board within six months of the date
the stationary source or emissions unit is shut down,

8 VAC 5-500-210. Compliance cerifications.

A, The department shall evaluate a stationary source's
compliance with the emissions levels in 9 VAC 5-500-160 as
part of the depariment's annual compliance process. In
performing the evaluation, the department shall consider any
annual emission update submiited pursuant to 9 VAC 5-500-
200,

B. Upon presentation of credentials and other documents
as may be required by faw, the permittee shall allow the
department to perform the following:

1. Enter upon the premises where the source is located
or emissions-related acfivity is conducted, or where
records must be kept under the terms and conditions of
the permit.

2. Have access fo and copy, af reasonable times, any
records that must be kept under the terms and conditions
of the penmit.

3. Inspect at reasonable times any facilities, equipment
{including monitoring and afr pollution controf
equipment), practices, or operations regulated or
required under the permit.

4. Sample or monitor at reasonable times substances or
parameters for the purpose of assuring compliance with
the permit or applicable requirerments.

C. The pemmittee shall submit, along with the annual
emijssions update, o the deparlment an annual compliance
certification containing the following:

1. The identification of each term or condition of the
permit that is the basis of the cerfification.

2. The compliance status.

3. Whether compliance was continuous or intermittent,
and if not continuous, documentation of each incident of
noncompliance.

4. The method or methods used for determining the
compliance status of the source at the time of
certification and over the reporting period.

5. Such ofher information as the department may
require to defermine the compliance status of the source.

9 VAC 5-500-220. Consequences of faflure to remain below
emissions levels.

A. A stationary source subject to the general permit shall
be subject to applicable federal requirements for a major
source, including 9 VAC 5-80-40 (stale operating permit} and
Article 1 (9 VAC 5-80-50 et seq.) or Article 3 (9 VAC 5-80-360
el seq.) of Part If of 9 VAC 5 Chapter 80 (federal operating
permif), when either of the following conditions occur:

1. Commencing on the first day folfowing any annual
period in which the stationary source exceeds an
emissions levels specified in 9 VAC 5-500-160.

2. Commencing on the first day following any annual
period in which the cwner can nof demonstrate that the
stationary source is in compliance with the emissions
levels specified in 9 VAC 5-560-160.

B. Any stationary source who becomes subject to federal
applicable requiremenis for a major sourcs as provided in
subsection A of this section may condinue fo operate under
the authority of the permif untif a siate operating permit or
federal operating permnit is issued provided the following
conditions are met:

1. Af least 30 days prior to the end of any annual period
during which the actual emissions of the stationary
source is expected fo exceed the emissions levels in §
VAC 5-500-160, the owner has nofified the depariment
that he will submit an application for a federal operafing
permif or state operating permil, and

2. A complete federal opzrating penmit application is
received by the department, or the permii aclion to
oblain a stale operating permit iz completed, within 12
months of the date of notification.

9 VAC 5-500-230. Enforcement.

A, Vioiation of this permit is subject io the enforcement
provisions including, but not limited to, those contained in 8
VAC 5-20-10 et seq. and §§ 10.1-1308, 10.7-1311 and 10.1-
1316 of the Virginia Air Pollution Control Law.

B. If any condition, requirement or porfion of the permnit is
held invalid or inapplicable undsr any circumstance, such
invalidity or inapplicability shall not affect or impair the
remaining condifions, requirements, or porfions of the permit,

C. The permittee shall comply with alf conditions of the
permit. Any permnit noncompliance constitutes a violation of
the Virginia Air Pollution Conirol Law and is grounds (i) for
enforcement action or {ii) for temmination, revocalion and
reissuance, or modification of the authorizalion fo operale
under the general permit.

D. It shall not be a defense for a permitiee in an
enforcement action that it would have been necessary to halt
or reduce the permmifted activity in order fo maintain
compliance with the conditicns of this permit.

E. The suthonzation to operate under the general permit
may be revoked and reissued or lerminaied for causs as
specified in @ VAC 5-500-80. The filing of a request by the
permiffee for authorization revocation and reissuance, or
termination, or of a notification of planned changes or
anticipated noncompliance does not sfay any permif
condition.

F. The owner of the stationary source shall be subject io
enforcement aclion under 9 VAC 5-500-80 for operation
without a permit if the stafionary source is lafer determined by
the department nof to qualify for the conditions and ferms of
the general permnit.

G. The general permit does not convey any property righis
of any sori, or any exclusive privilege.

H. The permiftee shall furnish fo the depariment within a
reasonable time, any informaition that the depariment may
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request in writing to defermine whether cause exists for
modifying, revoking and reissuing, or ferminating the
authorization to operate under the general permit or fo
defermine compliance with the permif.  Upon request, the
permitipe shall also fumish to the department copies of
records required to be kept by the permit and, for information
claimed to be confidential, the permiitee shall fumish such

records fo the depaniment along with a claim of
confidentialify.
8 VAC 5-500-240. Review and evaluation of regulation.

A, Fror to | ¢

July 1, 2000 ), the department shali perform an anafys:s on
this chapter and provide the board with a report on the
results. The analysis shall include (i} the pumpose and need
for the chapter, (i) alfemafives which would achieve the
stafed purpose of this chapter in a less burdensome and less
intrusive manner, (/i) an assessment of the effectiveness of
this chapler, (iv}) the results of a review of currént state and
federal statutory and regulatory requirements, including
identification and justification of requirements of this chapter
which are more stringent than federal requirements, and {(v)
the resuits of a review as fo whether this chapter is cleary
wriffen and easily understandable by affected entifies.

' B. Upon review of the department's analysis, the board
shall confirm the need lo (i} continue this chapfer without
amendment, (i) repeal this chapter, or (iii) amend this
chapter. I the board's decision is to repeal or amend this
chapter, the board shall authorize the department to initiate
the applicable regulatory process to carry out the decision of
the board.

VA.R. Doc. No. R97-516; Filed May 7, 1997, 11:52 a.m.

BOARD FOR CONTRACTORS

Title of Regulation: 18 VAC 50-30-10 et seqg. Tradesman
Rufes and Regulations.

Statutory Authority: §§ 54.1-201 and 54.1-1102 of the Code
of Virginia.

Effective Date: July 1, 1997,

Summary:

This regulation establishes criteria for board ceriification
of electrical, plumbing, healing, venlilation, and air-
condifioning tradesmen. This regulatory authorty was
transferred by statute from the Department of Housing
and Community Development fo the Depariment of
Professional and Occupational Regulation as of July 1,
1995. The regufation replaces an emergency regulation
that became effeclive on that dafe. The proposed
regulation was amended to reduce the fee for application
processing and licensure renewal.

Summary of Public Comment and Agency Response: A
summary of commenis made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regutations.

Agency Contact: Copies of the regulation may be obtained
from Steven L. Arthur, Administrator, - Depariment of
Professional and Occupational Regulation, 3600 West Broad

Street, Richmond, VA 23230-4917, telephone (804) 367-
61686,
CHAPTER 30
TRADESMAN [ GERTIFICATION-PROGRAM RULES AND |
REGULATIONS.
- PART I
GENERAL,

18 VAC 50-30-10. Definitions.

The following words and ferms, when used in this chapter,
shall have the following meanings unless the confext clearly
indicates othenwise:

"Affidavit” means a written statement of facts, made
voluntarily, and confirmed by the oath or affirmation of the
panty making it, taken before a notary or other person having
the authorily to administer such oath or affirmation.

"Apprenlice” means a person who assists tradesmen while
gaining knowledge of the frade through on-the-job training
and related instruction in accordance with the [ Virginia ]
Voluntary Apprenticeship Act (§ 40.1-117 et seq. of the Code
of Virginia).

"Approved” means approved by the Deparfment of
Professional and Occupational Reguiation.

"Board"” means the Board for Coniractors.

"Building official/inspector” is an employee of the state, a
local building department or other political subdivision who
enforces the Virginia Uniform Statewide Building Code.

"Department” means the Department of Professional and
Occupational Regulation.

"Division" means a limited | eedification ]| subcafegory
within any of the trades, as approved by the department.

“Electrical work” consists of, but is not limited to the
following: (i) planning and layout of details for installation or
modifications of electrical apparatus and controls including
preparation of sketches showing location of wiring and
equipment; (i)  measuring, cutting, bending, threading,
assembling and installing electrical conduits; (i} performing
maintenance on electrical systems and apparatus (iv}
observation of installed systems or apparatus fo detect
hazards and need for adjustments, relocation or replacement;
and (v) repairing faully systems or apparafus.

"Electrician” means a fradesman who does electrical work
including the construction, repair, maintenance, alteration or
removal of efecitrical systems [ under in accordance with | the
National Electrical Code and the Virginia Uniform Siatewide
Building Code.

"Formal vocational fraining” means courses in the trade
administered at an accredifed educational facility; or formal
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training, approved by the department, conducted by trade
associafions, businesses, military, correspondence schools
or other similar training organizations.

"Gasfitter” means a fradesman who does gasfitting related
work | usually as a division within the HVAC or plumbing
trades ] in accordance with the Virginia Uniform Statewide
Building Code. This work includes the installation, repair,
improvement or removal of gas piping, propane tanks, and
appliances [ ;

it ; HVAG heating Lation,
and-air-condifioning-or-plumbing—seriification) ] annexed to
real property.

"Helper” or "laborer” means a person who assists a [

licensed | tradesman [ certified-aceording-to-this-chapter ).

"HVAC fradesman" means an individual whose work
includes the installafion, alteration, repair or maintenance of
heating systems, ventilaling systems, cooling systems, steam
and hot water heating systems, boilers, process piping, and
mechanical refrigeration systems, including tanks, incidental
to the system.

“Joumeyman"” means a person who possesses the
necessary ability, proficiency and qualification fo install,
repair and mainfain specific types of materials and
equipment, utilizing a working knowledge sufficient fo comply
with the perlinent provisions of the Virginia Uniform Statewide
Building Code and according to plans and specifications.

[ “Licensed tradesman” means an individual who meets the
requirements for licensure that relate to the trade which he
practices. ]

"Master" means a person who possesses the necessary
ability, proficiency and qualifications to pfan and lay out the
details for installation and supervise the work of installing,
repairing and mainfaining specific types of materials and
equipment utilizing a working knowledge sufficient to comply
with the pertinent provisions of the Virginia Uniform Statewide
Building Code.

"Monparticipating localities” means those cities, fowns and
counties in Virginia that did not participate in the Department
of Housing and Community Development's Tradesman
Cettification Program prior to July 1, 1995,

"Paiticipating localities” means those cities, towns and
counties in Virginia that parficipated in the Department of
Housing and Community Development's Tradesman
Cerlification Program prior to July 1, 1995 by reviewing
applications, examining candidates, and issuing journeyman
and master cards to qualified tradesmen.

"Plumber” means a fradesman who does plumbing work in
accordance with the Virginia Uniform Statewide Building
Code.

"Plumbing work” means work that includes the installation,
maintenance, extension, or alteration or removal of piping,
fixtures, appliances, and appurtenances in connection with
any of the following:

1. Backflow prevention devices;

2. Boilers;

3. Domestic sprinkfers;

4. Hot water baseboard heating systeins;
[ 5--Waterheaters;

&-—Hydropie 5. Hydronic | heating systems;
[+ 6.1 Process piping;

[ 8 7.1 Public/private water supply systems within or
adjacent fto any building, structure or conveyance;

[ 8- 8.} Sanitary or storm drainage facilities;
[ 18- 9.] Steam heating systems;

[ 44 10.] Storage tanks incidental fo the installatiors of
related systems; [ oF

12 11.] Venting systems [ ; or
12. Waler heafers. ]

These plumbing tradesmen may also install, maintain,
extend or alter the following:

1. Liguid waste systems;

2. Sewerage systemns;

3. Storm wafer systems; and
4. Waler supply systems.

"Reinstatement" means having a tradesman | cedifieation
eard license | restored fo effectiveness after the expiration
date has passed.

"Regulant" means tradesman [ serification-card license |
holder.

"Renewal” means continuing the effectiveness of a
tradesman | cerification-card license | for another period of
time.

"Supervisor® means the [ cedified licensed ] masfer or
joumeyman tradesman who has the responsibility io ensure
that the final installation is in accordance with the applicable
provisions of the Virginia Uniform Statewide Building Code [,
one of whom must be on the job site at all times during
installation ].

"Testing organization" means an Independeni festing
organization .whose main function is to develop and
administer examinations.

"Trade" means any of the following: plumbing; healing,
ventilation and air conditioning (HVAC); or elecirical work,
and divisions within them.

"Tradesman” means a person who engages in or offers {o
engage in, for the general public for compensation, any of the
trades covered by this chapter.

PART I,
ENTRY.

18 VAC 50-30-20. Requiremenis for | sedification licensure |
as a joumneyman or master tradesman engaging in the trades
of plumbing, [ plumbing gas-fiting |1 HVAC (healing,
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veniilation and afr condiffoning), [ HVAC | gas-fifiing, or
electrical.

Each tradesman who engages in, or offers fo engage in,
slociical, plumbing, or HVAC wok for the general public for
compensation shall complele an application fumished by the
Depariment of Professional and Gceeupational Regulation and
shall meat or exceed the requirements sef forth below prior to
fssuance of the | cedification-card license | The application
shall confain the applicant's name, homs address, place of
employment, and business address; informafion on the
knowledge, skills, abiliies and education or iraining of the
applicant; and an affidavit stating thal the information on the
applfcation is corect.

applicant sha!! be requ.vred to take an oral or writfen
examination o determine [ the his | general knowledge of the
frade in which he desires [ cedtification licensure 1. I the
applicant successfully completes the examinafion, a
fradesman | ecorification-card application | shall be | issued
completed ). [ If the application is satisfactory fo the board, a
tradesman license shalf be issued. |

18 VAGC 50-30-30. General qualifications for | ceddification
ficensure |.

Every applicant fo the Board for Contraciors for |
codification lcensurs ) as a iradesman shall meet the
requiremanis and have fhe gqualifications provided in this
section.

1. The applicant shall be al least 18 years old.

2. Unless ofherwise exempled, the applicant shall meet
the cument educational requirements by passing all
reguired courses prior to the time the applicant sits for
the exarnination and applies for | cextification licensure ).

3. Unless exempfed a‘he apphcant [ —mﬁ%w—#%menéhs

passed [ a the apphcab.fe ] wntien exammatron provided
by the board or by a festmg serwce actmg on behalf of

4. The applicant shall meel the experience requirements
as sef forth in 18 VAC 50-30-40 [ and or] 18 VAC 50-30-
50.

5. In those instances where the applicant is required to
take the [ cedification license 1 examination, the
applicant shall follow all rufes established by the board
with regard fo conduct at the examination. Such rules
shall include any written instructions communicated prior
foe the examipalion dale and any instructions
cormunicated at the site, either writien or aral, on the
date of the sxaminafion. Failure fo comply with all rules
established by the board and the festing service with
regard fo conduct af the exarmination shalf be grounds for
denial of application.

6.  The applicant shall disciose his physical home
adddress; a post office box alone is not acceptable.

7. Each nonvesident applicant for a lradesman |
serification-vard liconse | shall e and maintain with the
dopariment an irrevocable consent for the depariment to
sarve as service agent for all actions filed in any court in
this Commonwsalth [ ¢ . | In those instances whers
seivice is required, the drrecior of the department wilf
man’ the c:ourt document fo fhe md;wdua! at the address |
Jed-by-thome Hoatien of record 1.

8. The applicant shall sign, as part of the appiication, an
affidavit centifying that the applicart has read and
understands the Virginia Tradesman | Gedification | law
(§ 5.1-1128 ef seq. of the Code of Virginia) and the
regulations of the board.

g. The board may make fuwiher inguinies and
investigations with respect to the gqualilications of the
applicant or require a personal inferview with the
applicant.  Failure of an applicant fo comply with a
written request from the board for additionsl evidence or
information within 60 days of receiving such notice,
except in such instances where the board has
deferrined ineligibility for a clearly specified period of
time, may be sufiicient and just cause for disapproving
the application.

syehusenwe#ew In accardance wrfh § 54 1-204 of the
Code of Virginia, each applicant shall disclose a
conviction, in any jursdiction, of any misdemeanor or
felony.  Any plea of "nolo confenders” shall be
considered & conviction for the pumose of this
subdivision. The record of conviction received from a
court shall be accepted as “prima facie” evidence of a
conviction or finding of guilt. The board, af is discretion,
may deny licensure fo any applicant in accordance with
§ 54.1-204 of the Code of Vfrgmfa ]

re,oort any suspensmns revocaf.vons, or surrendsiing of
cettificatedicense in connection with a disciplinary action
or which has been the subject of discipline in any
jurisdiction prior to applying for ficensure in Virginia. The
hoard, al ifs discrefion, may deny ficensure fo any
applicant based on prior suspensions, revocalions, or
surrender of certifications/licenses based on disciplinary
action by any jurisdiction. ]
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18 VAC 50-30-40. Evidence of ability and proficiency.

A. Applicants for examination to be [ cetlified licensed | as
a journeyiman shall fumish evidence that one of the following
experience and educalion standards has been attained:

1. Four years of practical experience in the trade, and
240 hours of formal vocational training in the frade;
however, experience in excess of four years may be
substituted for formal vocalional training at a ratio of cne
year of experience for 80 hours of formal fraining, but not
fo exceed 200 hours;

[ 2. An associate degree or a cetiificate of completion
from al least a two-year program in a tfradesman related
field from an accredited community college or technical
school and two years of practical experience in the trade
for which licensure is desired;

[2 3.1 A bachelor degree received from an accredited
college or university in an engineering curriculum related
to the frade [fem%eh»eemﬁeaﬂen-is—desmed} and one
year of practical experience in the trade for which |
wcerification licensure | is desired; or

[3 4. ] On orafter July 1, 1995, an applicant with 10
years of practrcai expenence in the trade as venﬁed by [

2 o o A = reference
Ietters of expenence from any of the foﬂowmg huilding
officials, building inspeciors, current or former
employers, contractors, engineers, architects or current
or past clients ] aftesting to the applicant’s work in the
trade, may be granted permission lo sit for the
Journeyman's level examination without having fo meet
the educafional requirements.

B. Applicants for examination to be [ eedified licensed ] as
a master shall fumish evidence that one of the following

experience standards has been attained:

1. [ Applicants ; 3 5
sha#—fum;sh i Ewdence that they have one year of
experience as a cerlified journeyman; or

2. Onor after July 1, 1395, an applicant with 10 years of
practical experience in the trade, as verified by [-a-swerm
statemeﬂéwfremf#dmg—e{ﬁe;al reference letters of
experience from any of the following: building officials,
building inspectars, current or former employses,
contractors, engineers, architects or current or past
clients, ] attesting fo the applicant's work in the frade,
may be granted permission to sit for the master's level
examination without having fo meet the educational
requirements.

C. Individuals who have successfully passed the Class A

18 VAC 50-30-50. Exemplions from examination.

A, An individual cerlified or licensed by any one of the
following agencies shall not be required fo fulfill the
examination requirement:

1. The Deparment of Housing and Community
Development prior to July 1, 1995; or

2. Any local governing body prorto July 1, 1978,

B. Other mathods of exempfion from examinalion are as
follows:

1. Successful compleiion of an apprenticeship program
which is approved by the Virginia Apprenticeship Councif
as evidenced by providing a ceriificale of completion or
other official document.

2. Any tradesman who [ as | had a Class B registration
in the frade prior to January 1, 1981 [ , and has been
continuously licensed as a Class B coniractor |
Candidates for this exempfion must  submit
documenfaﬂon from the Board for Confracrors [ e‘ca—ieeai

3. Individuals residing in nonparicipating localilies
applying for masters fradesman | eerdiffication licenses |
between July 1, 1985, and July 1, 1988, shall be desmed
to have fulfilied the examinalion requirement if they are
able fo" demonsirate 10 years of discipline-iree
experience as set forth in this chapter. Those individuals
shall provide the following information with their
application:

a. An affidavit from a building official | or building
inspecior] altesting fo the required number of years of
experience and competency in the irade, on a form
provided by the deparment; and

b. Three reference leffers of experience from any of
the following: building officials, [ building inspeciors, ]
current or former employers, coitfractors, engineers,
architects or current or past clients, on a form provided
by the department.

4. Individuals residing in nonparicipating localities
applying for joumeyman lradesman [ sordificabion
licensure ] between July 1, 1985, and July 1, 1998, shali
be desmed to have fulfilled the examinalion requiremeni
if they are able io demonsirate six years of discipiine-
free experience as sel forth in fhis chapler. Those
individuals shall provide the following information with
their application:

a. An affidavit from a building official [ or buiiding
inspector] attesting fo the required number of years of
experience and compeiency in the frads, on a form
provided by the depariment; and

contractors trade examination prior to January 1, 1991, b. Three reference letlers of experience from any of

wiministered by the Virginia Board for Contractors in a the following: building officials, [ building inspectors, |

certified trade shall be deemed qualified as a master in that current or former emplovers, contraclors, enginasrs,

trade in accordance with this chapter. architects or current or past clients, cn a form provided
by the department.
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5 Individuals residing In nonparticipating  focafilies
applying for mastars lradesman | cedificalien license )
between July 1, 1995, and July 1, 1998, who are
currantly employed by a Class A or B contracfor as the
"Qualified Individual” (G in the licensed classification
held by the firm, shall qualify for | cerification licensure ]
as a maslter without having to sit for the examination.
Upon the Qi's Isaving the employment of that firm, the
contractor shalf name another full-fime G in accordance
withi the then current Board for Confractor regulations {18
VAC 15-22-10 ef seq.).

8. Individuals applying for masters or joumeyman
tradesman | cerdification lcense | between July 1, 1985,
and July 1, 1988, who were cerfified prior to July 1, 1985,
hy any locality as & "gas-fitter” only, shall qualify for |
sodifoation licensure | without having to sii for the
examination.

. Exemplions from [eedification licensure | are as follows;
1. Helpers or !aborers who ass.'st [ Ge#fﬁed hcensed ]

2. Any person who performs plumbing, | plumbing gas-
fitting, 1 HVAC, [ HVAC | gas-fiiting, or electrical work not
for the general public for compensation] - ; ]

3. Any person wha installs felevision or lelephone
cables, [ er ] lightning arrestor systems [ -, or wirhg or
equipment operating at less than 50 volls; ]

4. Instaffers of wood sfove equipment masonty
chimneys or prefabricaled fireplaces shall be exempt
frorm cetlification as a HVAC tradesman.

18 VAC 53-30-60. Application and issuance of tradesman [
sorification-sards licenses .

A. Al applicants for | eerification ficensure | as a
fradesiman must make application with the depariment to
oblain the required fradesman | cerifisation-card license ).

B. {infess oftherwise exempted, an applicant must
successiully complete an examination fo be issued a
fradesman | eard license | and deemed [-ceitified qualified |.

C. The board shall receive and review applications and
forward approved applications to the nalional testing
organizations designated by the board. At its discretion, the
board may delegate the application receipt and review
process o the testing organization.

B. The applicant shall present to the board evidenice of
successful completion of a board approved exaimination.

18 VAC 80-30-70. Other recognized programs.

Individuals certified [ or ficensed | as fourneyman or masfer
by governing bodias localed outside the Commonwealth of
Virginia shalf be considered fo be in compliance with this
chapfer if the hoard or its designee has determined the
cerifying systemn fo be substantially equivalent fo the Virginia
system. These individuals must meet the folfowing
requirements:

1. The applicant shall be af feast 18 years of age.

2. The applicant shall have received the lradesman
certffication [ or license | by virfue of having passed in
the jurisdiction of original cedification | or licensing 1 a
wriltenr or oraf examination deemed fo be substantially
equivalent fo the Virginia examination.

3. The applicant shall sign, as parf of the application, an
affidavit cedifying that the applicant has read and
understands the Virginia Tradesman | Gedification | laws
{§ 54.1-1127 of seq. of the Code of Virginia) and the
Board for Confractors’ Tradesman | Geddification |
Regulations (18 VAC 50-30-10 el seq.). :

4. The applicant shail be in good standing as a cerlified |
or licensed | fradesman in every jurisdiction where
ceflified [ or licensed | and the applicant shall nof have
had a certificate as a fradesman which was suspended,
revoked, or surrendered in connection with a disciplinary
action or which has been the subject of discipline in any
Jurisdiction prior to applying for [ cedifieation licensure ]
in Virginia.

5. The appiicant shall not have been convicled in any
Jurisdiction of a misdemeanor involving lying, cheating,
stealing, sexual offense, drug distribution or physical
injury, or any felony. Any plea of nolo confendere shalf
be considered a conviction for purposes of fthis
paragraph. The record of a conviction authenticated in
such form as fo be admissible in evidence under the
faws of the jurisdiction where convicted shall be
admissible as prima facie evidence of such conviction,

5. Applicants for [ eertification licensure ] who do not
meet the requirements set forth in subdivisions 4 and 5
of this subsection may be approved for | eerification
licensure | following consideration by the board.

18 VAC 50-30-80, Revocation of | sertification licensure ].

A [ Cetrification Licensure | may be revoked for
misrepresenfation or a fraudulent application, or for
incompetence as demonstrated by an egregious or repeated
violation of the Virginia Uniform Statewide Building Code.

B. Any building official | or building inspector ] who finds
that an individual is practicing as a fradesman without a
fradesman [ cedification license 1 as required by sfale law
shall file a report [ on a form provided by the board ] fo such
effect with the Board for Coniractors, 3600 VWest Broad
Street, Richmond, Virginia 23230.

C. Any building official [ or building inspector 1| who has
reason lo believe thal a {tradesman is performing
incompetently as demonsirated by an egregious or repealed
viclation of the Virginia Uniform Statewide Building Code
shall file a report { on a form provided by the board | fo such
effect with ihe board.

D The depariment shall have the power fo require
remedial education and fo suspend, revoke or deny renewal
of the fradesman | eedification license | of any individual who
is found to be in violation of the sfatufes or regulations
gaverning the practice of { eeriffed licensed ] fradesmen in
the Commonwealth.
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18 VAC 50-30-90. Fees for | cerification licensure | and
examination.

A. Each check or money order shall be made payable to
the Treasurer of Virginia. All fees required by the board
nonrefundable and the date of receipt by the [ beard

department | or its agent is the date which will be used fo -

determine whether or not it is on time. | Fees remain active
for a pericd of one year from the date of receipt and all
applications must be complefed within that time frame. ] In
the event that a check, money draft or similar instrument for
payment of a fee required by statute or regulation is not
honored by the bank or financial institution named, the
applicant or regulant shall be required to remit fees sufficient
to cover the criginal fee, plus the additional processing
charge of $25.

B. Tradesman | certifieation license ] - original | eerificate |
fee - [ cedification | by examination. The fee for an inifial
tradesman [ cerification-card license | shall be [ $65 $451.

C. Tradesman | sertification license ] - original | seftifieate ]
fee - without [ an | examination, through successful
completion of an appropriate apprenticeship program offered
through the Virginia Voluntary Apprenticeship Act The fee
for an initial fradesman | cerification-card license ] shall be [
$65 §451.

D.  Tradesman | eettification license 1 - orginal |
cedifigation | fee - through the "grandfather” clause of § 54.1-
1131 of the Code of Virginia. The fee for an initial tradesman
[ Certification-card license | shall be [ $65 $50].

£ Commencing July 1, 1995, the Depariment of
Professional and Qccupational Regulation will insfitute a
program of issuing tradesmen’s cards. Those fradesmen
who hold valid tradesmen cards issued by local goveming
bodies prior to July 1, 1978, or by the Department of Housing
and Community Development prior to July 1, 1995, must
replace the old cards with new cards issued by the Board for
Contractors.

In order to obtain the tradesman card issued by the Board
for Contractors, the individual must use the current
application form provided by the Department of Professional
and Occupational Regulation. The fee for card exchange

apphcat:on and process.'ng is §10. [ Ih&@nm—eﬁhe—#m&el

of admrmstrattve necessity, the deparfment will assign
expiration dates in a manner that will stagger renewals for
these applicants. Once | this the | initial [ cedtification | period
ends, all [ eerification | renewals will be for a period of 24
months.

18 VAC 50-30-100. Fees for examinations.

The examination fee shall consist of the administration
expenses of the department resulting from the board's
examination procedures and contract charges. Exam service
_confracts  shall be established through competitive
-~ "negofiation, in compliance with the Virginia Public
" Procurement Act (§ 11-35 el seq. of the Code of Virginia).
The current examination shall not exceed a cost of $100 for

the jourmeyman exam and $125 for the master exam for any
of the trades.

18 VAC 50-30-110. Fees for duplicate cards.
The fee for a duplicate card shall be as follows:
First request 310
Second request  $20

Third request 340 and a report sent fo the

Enforcement Section.

Any request for the issuance of such a card must be in
writing to the board.

PART I,
RENEWAL AND REINSTATEMENT.

18 VAC 50-30-120. Renewal.

A. [ A ] tradesman [ cedification—cards license | issusd
under this chapter shall expire fwo years from the last day of
the month in which [ thes-were it was ] issued as indicated on
the tradesman [ esHificationsard license }.

B. The application fee for renewal of a fradesman |
cedification license | is [ $50 $25 1. All fees requirad by ths
board are nonrefundable and shall not be prorafed.

The board will mail a renewal nofice fo the | #radosman
corification-gard-helder regulant | outlining procadures for
renewal. Failure to recetve th;s noi:ce however, shall not
relieve the | traek nged card-holder reqguiant | of
the obligation to renew. If the i #adesnwm%ﬁa&#eﬂ—eaﬂé
bolder regulant ]| fails to receive the renewal nofice, a
photocopy of the tradesman | cedificalien-card license | may
be submitted with the required fee as an application for
renewal within 30 days of the expirafion date [ efthe
tradesman-cerification-card |.

The date on which the renewal fee is received by fthe
department or ifs agent will determine whether the |
tradesman-setification—card-holder requlant | is eligible for
renewal or required to apply for reinstatement.

The board may deny renewal of a fradesman | serification
gard license | for the same reasons as it may refuse initial {
cedification jssuance 1 or discipline a regulant. The reguiant
has a right to appeal any such aclion by the board under the
Virginia Administrative Process Act {§ 9-6.74:4.1 ef seq. of
the Code of Virginia).

Failure to timely pay any monetary penally, reimbursement
of cost, or other fee assessed by consent order or final crder
shall result i delaying or withholding seivices provided by
the department such as, buf not limifed lo, renewsf
reinstaterment, processing of a new appiication, or exam
administration.

18 VAC 50-30-130. Reinstatement.

A Shoutd the Department of Professional and
Occupational Regulation fail o receive | a—tradesman
codification—card-bolders the | renewa! apphcaz‘:on or fees
within 30 days of the [ #ad 3¢
expiration date, the [
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regulant 1 will be required io reinstate the iradesman |
sefliffoation-card license |,

B, The application fee for reinstatement of a fradesman |
seriioation-card livense | (all designations) is [ $65 $5Q ] (this
is in addition to the [ $80 825 1 renewal fee which makes the
toial fee for reinstatement [ $145 $75)). All fees required by
the board are nonrefundable and shall nof be prorated,

Applicants for reinstatement shall meet the requirerments of
[ 48 WAC50-30-120 18 VAC 50-30-30].

The dale on which the reinstatement fee is received by the
Department of Professional and Occupational Regulation or
its agent will determine whether the [ tradesman-certification
sard license )| is reinstated or a new application [ for
verification | is required.

In order fo ensure that tradesman [ cerifisation—oard
ficenss | hofders are gualified fo practice as fradesmen, no
reinstatement wili be permilled once one year from the
expiration date | ofthe—fradosman—csdification—eard 1 has
passed. Affer that date the applicant must apply for a new
fradesman | cerifisaion—card license | and meef the then
current enlry requiremnents.

Any tradesman acfivity conducted subsequent to the
expirafion of the | cerification-eard license 1 may conslitute
unlicensed activity and may be subject to prosecution under
Title 54.1 of the Code of Virginia.

C. The board may deny reinsfatement of a fradesman [
eceHification—sard license | for the same reasons as it may
refuse mrffal [ se;tiﬁea#en fssuance 1 or discipline a |

S gitifice : fer regufant | The [
radosinan-cotif ard-helder reguiant | has a right fo
appeal any such acfron by the board under the Virginia
Administraiive FProcess Act (§ 9-6.14:4.1 et seq. of the Code
of Virginia).

Failure to timely pay any monelfary penally, reimbursement
of cost, or other fee assessed by consent order or final order
shall result in delaying or withholding services provided by
the depariment, such as, but not limited fo, renewal,
reinstaterment, processing of a new application, or exam
administration,

18 VAC 50-30-140. Siatus of [-tradesman-cortification-eard
bolder regulant | during the period prior to reinstatement.

A When a | #adesman—eemﬁsahsn—sa;d regulfant | is
reinstated, the [ fradesm - ioh halder individual
1 shall continue to have the same [ éredesman—semﬁea&on
eard | number and shall be assigned an expiration date fwo
years from the previous expiration date | ef-the fradesman

B Al[ #ades oitific d-helder regulant ] who
reinstates his fradesman [ MﬁGG#QH-GHFd license 1 shall be
regarded as having been continuously | cedified ficensed |
without infarruption.  Therefore, the | fradesman-certification
sard-holder regulant | shall remain under the disciplinary
authorty of the board during this entire period and may be
held accountable for his activities during this period. Nothing
in these reguiaﬂons shaif d:vest the board of its authorily to
discipline a [ radesman d-helder regulant | for

a violation of the law or regulations during the period of |
certifisation licensure 1.

PART IV.
STANDARDS OF PRACTICE.

18 VAC 50-30-150. 'Changes, additions, or deletions to frade
designations of tradesman | serifigate license | holders.

A [ tradesman—sedification—card—heolder regulant | may
change a designation or obtain additional designations by
demonstrating, on a form pirovided by the board, acceptable
evidence of expenience, and examinafion if appropriate, in
the designation sought. The experienice, and successful
completion o©of examinations, must be demonstrated by
meeling the requirements found in Part Il (18 VAC 50-30-20
et seq.) of this chaplter.

The fee for each change or addition is $25. Alf fees
required by the hoard are nonrefundable.

While a tradesman may have multiple trade designations
on his | eertification-eard license |, the renewal dafe [For-the
fradesman-card | will be based upon the dafe the card was
onginally issued to the individual by the board, not the date of
the most recent frade designation addition | {e——the
eeriffcation-card ].

If a | tradesman—cerification-card--holder regulant | is
seeking to delete a designation, then the individual must
provide a signed statement listing the designation to be
deleted. There is no fee for the deletion of a designation. - (If
the [ tradesmoan-cedificalion-card-heider regulant | only has
one ftrade or level designation, the deletion of that
designation will result in the termination of the | tradesman
certification-card license 1.)

18 VAC 50-30-160. Change of address.

Any change of address shall be reporfed in writing to the
board within 30 days of the change. The board shall not be
responsible for the | tradesman—certification—card—hoidors
regufant’s ] failure o receive notices or correspondence due
to the [ fradesman—seriification—card-heldors regulant’s |
failure to report a change of address. A post office address
alone is not acceptable.

18 VAC 50-30-170. Transfer of tradesman [ eertification-gard
ficense | prohibited.

No tradesman [ setification—eard license ] issued by the
board shall be assigned or otherwise fransferred.

PART V.
STANDARDS OF CONDUCT.

18 VAC 50-30-180. Filing of complaints.

All complaints against [ #radosmen regulants | may be filed
with the Department of Professional and OQccupational
Regulfation al any lime during business hours, pursuant fo §
54.1-1114 of the Code of Virginia.

18 VAC 50-30-190. Prohibited acts.

The following are cause for disciplinary action:
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1. Failure in any maleiial way to comply with provisions
of Chapter 1 or Chapter 11 of Title 54.1 of the Code of
Virginia or the regulations of the board;

2. Fumishing subsfantially inaccurate or incomplete
information to the board in obtaining, renewing,
reinstating, or maintaining a fradesman [ sedtification
card license };

3. Where the [ tradesman regulant ] has failed to report
to the board, in wriling, the suspension or revocation of a
tradesman | license, | cerlificafe or card by another state
or their conviction in a court of competent jurisdiction of a
building code violation;

4. Gross negligence in the practice of a frade,;
5. Misconduct in the practice of a trade;

6. A finding of improper or dishonest conduct in the
practice of the trade by a court of competent jurisdiction;

7. For | eetlified licensed | tradesmen performing jobs
under $1,000, abandonment or the intentional and
unjustified failure to complete work contracted for, or the
retention or misapplication of funds paid, for which work
is either not performed or performed only in part
{unjustified cessation of work under the coniract for a
peniod of 30 days or more shall be considered evidence
of abandonment);

8. Making any misrepresentation or making a false
promise of a character likely fo influence, persuade, or
induce;

9. Aiding or abefting an | wrsedifiedd | unlicensed
contractor to violale any provision of Chapter 1 or
Chapter 11 of Title 54.1 of the Code of Virginia, or these
regulations; or combining or conspiring with or acling as
agent, partner, or asscciate for an unlicensed [
Aunserdified | contractor; or allowing one's [ ceriffcation
ficense ] lo be used by an [ wresdiffed unlicensed )
individual;

10. Where the [ tradesnzan regulant | has offered, given
or promised anything of value or benefit to any federal,
state, or focal government employee for the purpose of
influencing that employee fo circumvent in the
perforrnance of his duties, any federal, state, or local law,
regulation, or ordinance goveming the construction
industry;

11.  Where the | #tradesman regulant 1 has been
convicted or found guilty, afler initial licensure,
regardless of adjudication, in any jurisdiction of any
felony or of a misdemeanor invoiving lying, cheating or
stealing, sexual offense, drug distribution, physical infury,
or relating fo the practice of the profession, there being
no appeal pending therefrom or the time of appeal
having elapsed. Any pleas of guilty or nofo contendere
shall be considered a conviction for the purposes of this
subdivision. The record of a conviction certified or
authenticated in such form as fo be admissible in
evidence under the laws of the jursdiction where
convicted shall be admissible as prima facie evidence of
such guilt;

12. Having failed fo inform the board in wriling, within 30
days, that the tradesman has pleaded guilty or nolo
contendere or was convicied and found guilty of any
felony or a misdemeanor involving lying, cheating,
stealing, sexual offense, drug distribution, physical injury,
or relating to the practice of the profession;

13. Having been disciplined by any county, cily, town, or
any state or federal goveming body for actions relating fo
the praciice of any frade, which action shall be reviewed
by the board before it takes any disciplinary action of its
own;

14.  Faflure to comply with the Virginia Uniform
Statewide Building Code, as amended; and

15. Practicing in a classification or specialty senvice for
which the fradesman is not [ cedified licensed 1.

PART VI.
SCHOOLS/PROFESSIONAL EDUCATION.

18 VAC 50-30-200. Professional education.

Pursuant to § 54.1-1130 of the Code of Virginia, unless
certified through exemption, candidates for { cerification
licensure ] as fourneymen are required to [ (i) ] complete 240
hours classroom hours of fradesman educational courses in
their specially and four years of practical experience in the
trade for which [ certifieatien licensure | is desired to qualify fo
sit for the licensing examination, | orf (i} | have | an associate
degree or a certificate of completion from at least a two-year
program in a tradesman related field from an accredited
community college or technical school and fwo years of
practical experience in the ltrade for which licensure is
desired, or (iij) have | a bachelor degree recelved from an
accredited coflege or universify in an engineering curriculum
related fo the trade [ for-which-certification-is-desires; | and
one year of practical experience in the trade for which |
settifisation licensure | is desired (see Part Il, 18 VAC 50-30-
20 et seq., of this chapter).

Tradesman | cedification | courses must be completed
through accredited colleges, universities, junior and
community colleges, adulf distnbutive, marketing and
vocational fechnical programs, Virginia Apprenficeship
Council programs [ and or | proprietary schools approved by
the Virginia Department of Education.

VA.R. Doc. No. R97-440; Filed May 2, 1997, 11:52a.m.
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CRIMINAL JUSTICE SERVICES BOARD

REGISTRAR'S NOTICE: The amsndmenis to the foliowing
regulation are axsmpt from the Administrative Process Act in
accordance with § 8-6.14:4.1 C 4 (g} of the Code of Virginia,
which excludes regulafions that are necessary io conform to
changes In Virginia statutory law where no agency discretion
is involved. The Depariment of Criminal Justice Services will
recelve, consider and respond (o petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Regulation: & VAC 20-80-10 et seq. Rules Relating
fc Regional Criminal Justice Training Academies
{amending & VAC 20-80-20, repealing 6 VAC 20-90-50).

Statutory Authority: § 8-170 of the Code of Virginia.
Effective Date: July 1, 1997,

Surnmany;

This amendment reflects legisiative changes of the 1987
General Assembly which added a fenth regional criminal
justice training academy. The Fiedmont Regfonal
Criminal Justice Training Academy wilf serve the
counties of Patrick, Henty and Piltsylvania, and the cifies
of Martinsville and Danville.

Agency Contact: Copies of the regulation may be obtained
from Ron Bessent, Department of Criminal Justice Services,
805 East Broad Street, Richmond, VA 23219, telephone
(804) 786-7802.

8 VAC 20-90-20. Designation.

A, The regional academies set forth below are designated
as regional academies and are eligible to receive allocated
funds from the department.

Cardinal Criminal Justice Academy

Salerm, Virginia )

Ceniral Shenandoah Criminal Justice Training Academy
Waynesboro, Virginia

Central Virginia Criminal Justice Academy

Lynchburg, Virginia

Crater Criminal Justice Academy

Petershburg, Virginia

Hampton Roads Regional Academy of Criminal Justice
Hampter Newport News, Virginia

New River Criminal Justice Training Academy
Radford, Virginia

Northern Virginia Criminal Justice Academy
Addington Ashbum, Virginia

Rappahannock Regional Criminal Justice Academy
Fredericksburg, Virginia

Southwest Law Enforcement Academy
Rishlends Bristol, Virginia

Eiedmont Regional Chminal Justice Tralning Academy
Mastinsvilie, Virginia

B. Jurisdictions may operate their own independent fraining
academies, however, no depariment sfafe funds will be
available for such academies. A jurisdiction, within or without
the Commonwealth, may join a regional academy at any time
subject to complying with the policies established by the
board.

C. A regional academy site may be changed by the
academy governing body; with the approval of the board.

D. Training, where practical, shall be conducted at
designated satellite locations throughout the geographical
confines of the regional academy to ensure mimmum travel
for student officers.

E. The board shall define geographical boundaries of
designated regional academies.

6 VAC 20-90.50.- Effective date: (Repealed.)
and-thereafleruntilamended orrepealed:

VA.R. Doc, Mo. RS7-486; Filed May 7, 1997, .57 am. -
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DEPARTMENT OF GAME AND INLAND FISHERIES
(BOARD OF)

REGISTRAR'S NOTICE: The Depariment of Game and
Inland Fisheries is exempt from the Administrative Process
Act pursuant o subdivision A 3 of § 9-6.14:4.1 of the Code of
Virginia when promulgating regulations regarding the
management of wildlife.

Title of Requlations: 4 VAC 15-20-10 et seq. Definitions
and Miscellaneous: In General {amending 4 VAC 15-20-
150, 4 VAC 15-20-160, and 4 VAC 15-20-200; repealing 4
VAC 15-20-170).

4 VAC 15-30-10 et seq. Definitions and Miscellanecus:
Importation, Possession, Sale, Etc., of Animals
(amending 4 VAC 15-30-40).

4 VAC 15-40-10 et seqf. Game: In General (amending 4
VAC 15-40-60, 4 VAC 15-40-70 and 4 VAC 15-40-240).

4 VAG 15-50-10 et seq. Game: Bear (amending 4 VAC 15-
50-70, 4 VAC 15-50-120; adding 4 VAC 15-50-25).

4 YAC 15-79-10 et seq. Game: Bobcat (amending 4 VAC
15-70-20 and 4 VAC 15-70-30).

4 VAC 15-90-10 ot seq. Game: Deer (amending 4 VAC 15-
90-20, 4 VAC 15-90-70, 4 VAC 15-90-80, 4 VAC 15-80-90, 4
VAC 15-90-110, 4 VAC 15-80-160, 4 VAC 15-90-170, 4 VAC
15-90-190, 4 VAC 15-80-200, 4 VAC 15-80-210, 4 VAC 15-
90-220, 4 VAC 15-30-250 and 4 VAC 15-90-280; adding 4
VAC 15-90-195 and 4 VAC 15-90-290).

4 VAT 15-110-1¢ et seq. Game: Fox (amending 4 VAC
15-110-10, 4 VAC 15-110-50, 4 VAC 15-110-75, and 4 VAC
15-110-90; repealing 4 VAC 15-110-40),

4 VAC 15-130-10 et seq. Game: Mink (repealing 4 VAC
15-130-30).

4 VAC 15-140-10 et seq. Game:
VAC 15-140-30).

4 VAC 15-160-10 et seq. Game: Opossum (adding 4 VAC
15-160-31; repealing 4 VAC 15-160-30 and 4 VAC 15-160-
40).

4 VAC 15-180-10 et seq. Game: Pheasant {repealing 4
VAC 15-180-20 and 4 VAC 15-180-30).

4 VAC 15-190-10 et seq. Game: Quail (amending 4 VAC
15-190-10; repealing 4 VAC 15-190-50).

4 VAC 15-210-10 et seq. Game: Raccoon {adding 4 VAC
15-210-51; repealing 4 VAC 15-210-50 and 4 VAC 15-210-
&0).

4 VAGC 15-230-10 et seq. Game:
VAC 15-230-40).

4 VAC 15-240-10 et seq. Game: Turkey (amending 4 VAC
15-240-20 and 4 VAC 15-240-80).

4 VAT 15-280-10 et seq.
(amending 4 VAC 15-280-30).

Muskrat (repealing 4

Squirrel (amending 4

Game: Pelts and Furs

4 VAC 15-290-10 of seq. Game: Permils (amending 4
VAC 15-290-130; adding 4 VAC 15-220-115).

4 VAC 15-310-10 et seq. Game: Wosdchuck (repealing 4
VAC 15-310-103,

Statutory Authority: §§ 28.1-501 and 28.1-502 of the Code of
Virginia.

Effective Dale: July 1, 1997, with the exceplion of 4 VAC 15-
30-40 F, which will become effective January 1, 1998,

Summary:

The amendments are a result of the board’s regular
biennial review of regulations for game;, nonreptilian
terrestrial and awian nongame wiidiife;, and huniing and
trapping, including the length of seasons, bag limits, and
methods of take for gaime.

The amendments fo 4 VAC 15-20-10 ef seq., Dafinitions
And Miscellaneous: in General (i) prohibii the
construction of ifree stands on Department of
Conservation and Recreation lands, (i) add sika deer
(Cervus nippon), feral hog (Sus sorofa), nuida
(Myacastor coypus), and woodchuck Marmota monas)
to those species designated as nuisance species; (i)
repeal the section which allows taking and possession of
most species of nalive rodents for private use; and {iv}
consolidate three fypes of permits {commercial, private,
and shooting preserve propagalion) info one for a
reduced fee at $12.50 and remove the referance to desr
farming pemmits.

The amendments fo 4 YAC 15-30-10 ef seq., Definitions
and Miscelianeous: Importaiion, Possession, Sale, Efc.
of Animals, limit the importation, possession, and safe of
prairie dogs (Cynomys spp.) by adding them o the
depariment's list of predatory or undesirable nonnative
(exofic) animals.

The amendments to 4 VAC 15-40-10 ef seq., Game: In
General (i) allow the use of dogs for chasing or fraining
between September 1 and March 31 on national forest
lands or depariment-owned lands during raccoon hound
field trials sanciioned by nationally recognized kennel
clubs and permilted by the department and the U5,
Forest Service, {(ii} allow the possession of a how or gun
which is.either unloadsd or cased, rather fthan boih
unioaded and cased, or dismantled, (i) exempt
department employees from the prohibition on
possessing loaded firearms while engaged in official
duties; (iv) allow the possession of handguns by
individuals possessing a concesled handgun permif on
national forest lands or department-owned lands; {v)
clarify the type of caplive wafesfowl {o be used in dog
training; (vi) alfow the fraining of dogs on rabbit end
nonmigratory game birds on the Weston Wildlife
Management Area from September 1 through March 31;
and (vii} allow special permiis for animal population
control to be issued during closed season.

The amendments fo 4 VAC 75-50-10 ef seq., Game:
Bear (i) expand the hunling season on black bear in the
cities of Chesapeake and Suffolk by moving the opening
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day from the fourth Monday in November fu the first
Monday in November; (i) allow disabled hunters to use
crossbows o hunt bear on privale properly during the
early special archery seasor; and (i) allow bear hound
fraining seagon in the counlies of Bland, Pulaski and
Wythe and change the season dafes fo allow the training
of bear hounds from the last Saturday in August through
the last Saturday In Seplember,

The amendmenis fo 4 VAC 15-70-10 ef seq., Game:
Bobcat (i) change the closing date of the bobcat trapping
season from January 31 fo the last day of February fo
coincide with other recommended furbearer trapping
season dates and (i) change the bag limit from six fo 12
bobcats taken by hunting and trapping combined,

The amendments fo 4 VAC 15-90-10 ef seq., Game:
Deer (i} remove the G, Richard Thompson Wildlife
Management Area from the fwo-week west of the Blue
Ridge general firearms deer season into- the eastem
seven-week general fireaims deer season; (i)
standardize language on the use of crossbows by
disabled hunters fo hunt deer on private property during
the carly special archery season; (i} reduce the special
early muzzieloading season from fwo weeks (o one week
beginning the second Monday in Navember, and allow
sither-sex deer fo be faken on the second Monday in
November during the special early muzzisloading season
on national forest fands in Amherst, Bedford, and Nelson
counties, and west of the Blue Ridge Mountains except
in nine counties and on national forest lands in five
counties. Other amendments 1o 4 VAC 15-90-10 el seq.,
Game.; Deesr (iv) reduce the daily bag fimit for deer from
two per day fo one per day west of the Blue Ridge
Mounitains, fimit the number of antlered deer fo be faken
per hunter te one during the special sarly muzzleloading
season west of the Bilue Ridge Mountains; {v) allow for
the use of bonus deer pennits on public fands, such as
state parks, slate foresfs, nalional wildlife refuges,
military areas, efc. as authonzed by the managing
agency (use of bonus deer permils will continue fo be
prohibited on depariment-owned and national forest
lands);, limit the number of bonus permits fo one per
person per license year; (vi) allow fwo days of either-sex
deer hunfing during the general firearms season on the
G. R Thompson Wildiife Management Area; (vii)
establish full season elther-sex deer hunling during the
general firrarms season in the cilies of Hampton and
Newport Mews, the Town of Chincofeague, Prince
Wiiiiarn County and on the Pocahontas State Fark, (viii)
remove the Pocahontas Stafe Park from the one day
either-sex deer hunling calegory during the general
firearmms season; (i) remove the Powhatan Wildlife
Management Area from the first Saturday and last six
hunting days either-sex deer hunting day calegory and
inte 4 VAC 15-80-197 {first two Safurdays and the fast
six hunting days cafegory), and remove the reference fo
Waren and York counties; (x) add a section to have the
first two Saturdays and the last six hunling days as
eithar-sex deer hunting days during the general firearms
season.in Amelia, Appomalffox, Brunswick, Buckingham,
Chardofte,  Chesterfield, Cumberland,  Dinwiddie,

Fluvanna, Goochland,  Lunenburg,  Mecklenburg,
Nattoway, Powhatan, Prince Edward, and Prince George
counties; (xi} include the Town of Chincoteague in the
exception fo Accomack County removing it from the first
three Saturdays and last 24 huniding days either-sex deer
hunfing day category sv it can be added fo 4 VAC 15-80-
180 (full season either-sex calegory); (xii} remove the
counfies of  Amelia, Appomafiox,  Brunswick,
Buckingham, Charlofte, Chesferfield, Cumberand,
Dinwiddie, Fluvanna, Googchland, Lunenburg,
Mecklenburg, Nottoway, Powhatan, Prince Edward, and
Prince George from the first two Saturdays and fast 12
hunting days either-sex deer hunting cafegory and add
them fo 4 VAC 15-90-181 (first iwo Saturdays and last
six days), & tolal reduction of six either-sex deer hunting
days; and the County of Prince William and the cities of
Newport News and Hampton from this category fo 4 VAC
15-80-160 (full season); (xiif) remove the prohibilion on
bucks only hunting in that portion of Dickenson County
closed fo hunting and allow deer hunling in the enfire
county; and remove the Thompsan Wildlife Management
Area from the buck only hunting category; (xiv) remove
the prohibition of deer hunting in & portion of Dickenson
County; (xv) allow the sale of deer hooves of legally
taken deer; and {xvi) esfablish a special quality deer
management area.

The amendments fo 4 VAC 15-T16-10 et seq., Game:
Fox {i} remove the prohibition on huniing fox with dogs in
the City of Newport News and the counties of Loudoun
and parts of Fairfax and Fauquier; {ii) repeal the section
alfowing the frapping of foxes in Albermarle County
during the month of Movember allowing the fox frapping
season in Albemarle County to fall within the general
statewide season which opens November 15, and with
the amendment to 4 VAC 15-710-80, will run through the
last day of February; (7} change the closing date of the
fox frapping season from January 37 {o the last day of
February fo coincide with other furbearer trapping
season dales; (iv) remove the sunset clause which would
cause the provisions of 4 VAC 15-710-75 io expire affer
May 25, 2001, unless reenacfed; 4 VAC 15-110-75
allows foxhound lraining preserve permitiees or licensed
trappers designated by a pemnitfee to live-trap and
fransport red and gray foxes from September 1 through
the fast day of February for the puipose of stocking
permitted foxhound fraining preserves; and (v} remove
the prohibition on hunting fox with dogs in 17 couniies to
be consistent with § 28.1-516 of the Code of Virginia,
which provides for a confinuous open season for hunfing
fox with dogs; the prohibition on hunting fox with dogs in
the George Washinglton/Jefferson National Forest and
on the Gathright, Goshen, Highland, and Little North
Mountain Wildiife Managemeni Areas remains in effect.

The amendment to 4 VAC 75-130-10 ef seq., Game:
Mink, repeals the section allowing mink to be frapped
from December 15 through March 10 in certain counties,
thus resulting in the mink frapping season in these
counties falling within the general stafewide season of
December 1 through the last day of February.
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The amendment to 4 VAC 15-140-10 et seq, Game:
Muskrat, repeals the section allowing muskrat fo be
trapped from December 15 through March 10 in cerain
counties, thus resulfing in the muskrat trapping season in
these counties falling wilhin the general sfatewide
season of December 1 through the last day of February.

The amendments fo 4 VAC 15-160-10 et seq.,, Game:
Opossum, establish a statewide frapping season for
opossum from November 15 through the last day of
February and repeal the sections providing for seasons
of different time periods east and west of the Blue Ridge
Mountains.

The amendmenis fo 4 VAC 15-180-10 ef seq., Game:
Pheasant, repeal the section setting a bag limit and cock
bird only resiriction, and repeal the section prohibiting
the hunting or shooting of pheasants in Lancaster,
Northumberland, Richmond and Westmoreland counties.

The amendments to 4 VAC 15-190-10 et seq., Game:
Quail, move the season apening date from the fourth
Monday in November to the second Monday in
November, and repeal the section prohibiting the hunting
of quail in the snow,

The amendments to 4 VAC 15-210-10 et seq., Game:
Raccoon, establish a statewide trapping season for
raccoon from Movember 15 through the last day of
February, and repeal the sections providing for seasons
of different time periods east and west of the Blue Ridge
Mountains.

The amendment (o 4 VAC 15-230-10 et seq., Game:
Squirrel, allows disabled hunters to use crossbows fo
hunt squirrel on private property during the early special
archery season.

The amendmenis fo 4 VAC 15-240-10 ef seq., Game:
Turkey, remove Camp Peary from the two-week fall
season category thus allowing it fo be included in the six-
weck fall season, and allow disabled hunters fo use
crossbows fo hunt turkey on private properiy during the
early special archery season.

The amendment to 4 VAC 15-280-10 et seq., Game:
Pelts and Furs, clanfies the recording requirements and
establishes a reporting interval for holders of permils to
breed fur-bearing animals.

The amendments to 4 VAC 15-290-10 et seq., Game:
Permils (i} establish a time period from August 1 toc May
31 when permits may be Issued by the depariment for
field trials with dogs, and (i) include permit holders
engaged in the propagation, exhibition, or rehabilitation
of any wild bird, animal, or fish under the existing "duty to
comply with permit conditions” regulation and further set
forth the penalfy for violation of this section.

The amendment to VAC 15-310-10 et seq, Game:
Woodchuck, repeals the section that allows a confinuous
season on taking woodchuck (Marmota monax).

Agency Contact; Copies of the regulation may be obtained
from Phil Smith, Department of Game and Inland Fisheries,

4010 West Broad Street, Richmond, VA 23230, telephone
(804) 367-8341.

4 VAC 15-20-150. Structures on depariment-owned lands
and naticnal forest lands.

A. It shall be unlawful to construct, maintain or occupy any
penmanant structure, except by permit, on depantment-owned
tands and national forest iands. This provision shall not apply
to structures, stands or blinds provided by the departrment.

B. It shall be unlawful to maintain any temporary dwelling
on depaitment-owned lands for a period greater than 14
conseculive days. Any person constructing or occupying any
temporary structure shall be responsible for complete
removal of such structures when vacating the site.

G. it shall be unlawful to construct, maintain or occupy any
tree stand on department-owned lands and national forest
lands; and on Department of Conservation and Recreation
owned or controlied lands, provided; that portable ree stands
which are not permanently affixed may be used,

4 VAC 15-20-160. Nuisance spacies designated.

A. The board hereby designates the following species as
nuisance spacies pursuant to § 28.1-100 of the Code of
Virginia.

1. Mammals.
. House mouse {(Mus muscuius);
. Norway rat (Rattus norvegicus);
. Black rat (Rattus ratius); and

. Coyote (Canis latrans)-;

a
b
c
d
8. Sika deer {Cervus nippeon);
f. Feral hog (Sus scrofa);
g. Nutria (Myocastor coypus); and
h. Woodchuck (Marmota monax).
2. Birds,
a. European starling (Sturnus vulgaris);
b. English (house) sparrow {Passer domesticus);
¢. Pigeon (Rock Dove) (Columba iivia); and
d. Mute swan (Cygnus olor).

B. It shall be unlawful to take, possess, fransport, or sell all -
other wildlife species not classified as game, furbearsr or
nuisance, or otherwise specifically permitted by law or
regulation.

4 VAC 15-20-179. Taking-and—possessien—of
rodentsfor private use. (Repealed.)
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4 VAC 15-20-200. Fees for miscellaneous permits.

A. Pursuant to §§ 29.1-417, 28.1-418, 28.1-422, 29.1-743
and other applicable provisions of the Code of Virginia,
except as provided by this chapter the following fees shall be
paid by applicants for the specified permits before any such
permit may be issued.

Boat Ramp Special Use

Nonprofit Public USE werererereeeeeerceeseseeseeeseseesne e $10
PrivatefCommercial USe ......coeeeeciieieeecevivirreciernnn, $50
Boat Regattas/Tournaments..........ooeiiee e, $50/day
Collect and Sell. . et $50
Commercial Nuisance Animals.......cooeeeerieeieccrnnnns $25

Exhibitors

Commercial Use ..ococevviiiiiiinccees

Educational/Scientific Use

Exotic Importation and Holding............c....c. e rn—— $10
Fighd THa . e v $25
Foxhound Training Preserves.......ecne $50
Held for Commerciat Use.........ooeeee.. e $10

Propagation ... $12.50

ReNaDIATION oot r e $10
Scientific Collection ..., $20
Special Hunting Permit.......ccccorvivnviminnniiiecnn. $10
Striped Bass Tournament ... ccveneen, $10
Threatened & Endangered Species.........ooccvveeennnene. $20
Trout Catch-Out Pond.............. e $50

B. Veterinarians shall not be required to pay a permit fee
or to obtain a permit to hold wildlife temporarily for medical
treatment.

4 VAC 15-30-40. Importation reguirements, possession
and sale of nonnative (exotic) animals.

A, Permit required. A special permit is required and may
be issued by the depariment, if consistert with the
department's fish and wildlife management program, to
import, possess, of sell those nonnative (exotic) animals
listed below that the board finds and declares to be predatory
or undesirable within the meaning and intent of § 29.1-542 of
the Cede of Virginia, in that their introduction into the
Commonwealth will be detrimental to the native fish and
wildlife resources of Virginia:

AMPHIBIANS:
Order Family Genus/Species Common Name
Anura Buforidae Bufo marinus Giant or marine
toad*
Pipidae Xenopus spp. Tongueless or
African clawed
frog
Caudata | Ambystomatidae | Ambystoma Barred tiger
tigrium salamander
maveortivm
A_1. diaboli Gray tiger
salamander
At Biotched tiger
melanostictum salamander
BIRDS:
Order Family Genus/Species Commaon Name
Psittaciformes | Psittacidae | Myiopsitta Monk parakeet*
maonachus
FISH:
Order Family Genus/Species | Common
Name
Cypriniformes Catostomidae | ictiobus Smallmouth
bubalug buffalo®
I. eyprinellus Bigmouth
buffalo*
i. niger Black buffalo*
Characidae Pygopristis spp. | Piranhas
Pygocentrus
spp.
Roosaveltiella
spp.
Serrasalmo
spp.
Serrasalmus
spp.
Taddyella spp.
Cyprinidae Aristichyhys Bighead carp*
nobilis
Ctenopharyngo- | Grass carp or
don idella white amur
Cyprinella Red shiner
luirensis
Hypephthal- Silver carp®
michthys
meolitrix
Mylopharyngo- Black carp
dom piceus
Scardinits Rudd
erythro-
pnthalmus
Tinca tinca Tench*
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Gobiesociformes | Gobiidae Proterorhinus Tubenose
| marmaratus goby ]
Neogobius Round goby
meianostomus
Perciformes Cichlidae Tilapia spp- Tilapia
Gymnocepha- Ruffe*
lus cernuum
Siluriformes Clariidae All Species Air-breathing
catfish
MAMMALS:
Order Family Genus/Species | Common Name
Artiodactyla Suidae All Species Pigs or Hogs™
Cervidae All Species Deer*
Carnivara Canidae All Species Wild Dogs™,
Wolves,
Coyotes or
Coyote hybrids,
Jackals and
Foxes
Ursidae All Species Bears*
Procyonidae | All Species Raccoons and*
Relatives
Mustelidae All Species Weasels,
Badgers,*
Skunks and
Qtters
(except Mustela | Ferret
putarius fure)
Viverridae All Species Civets, Genets,”
Lingsangs,
Mongooses,
and Fossas
Herpestidag | All Species Mongooses*
Hyaenidae Al Species Hyenas*
Protelidae Proteles Aardwolf*
cristatus
Felidae All Species Cats*
Chiroptera All Species Bats*
Lagomorpha Lepridae Lepus European hare
europeaeous
Oryctolagus Eurcpean rabbit
cupiculus
Rodentia Sciuridae Cynomys spp. Prairie dogs
MOLLUSKS:
Order Family Genus/Species Common Name
Venerdida | Dreissenidae | Dreissena Zebra Mussel
polymorpha
REPTILES:
Order Family Genus/Species Common Name
Squamata | Alligatoridae | Al Species Alligators,
Caimans”
Colubridae Boiga irregularis | Brown tree
snake”
Crocodylidas | Al Species Crocodiles™
Gavialidae All Species Gavials*

8. Temporary possession permit for certain animals.
Notwithstanding the permitting requirements of subsection A,
a person, company or corporation possessing any nonnative
(exotic) animal, designated with an asterisk (*) in subsection
A, prior to July 1, 1992, must declare such possession in
writing to the department by January 1, 1993. This written
declaration shall serve as a permit for possession only, is not

fransferable, and must be renewed every five years. This
written declaration must include species name, common
name, number of individuals, date or dates acquired, sex (if
possible), estimated age, height or length, and other
characteristics such as bands and band numbers, tattoos,
registration numbers, coloration, and specific markings.
Possession transfer will require a new permit according to the
requirements of this subsection.

C. Exception for certain monk parakeets. A permit s not
required for monk parakeets (dquakers) that have been
captive bred and are closed-banded.

D. Exception for parts or products. A permit is not
required for parts or preducts of those nonnative (exotic)
animals listed in subsection A that may be used in the
manufacture of products or used in scientific research,
provided that such paris or products be packaged ouiside the
Commgnwealth by any person, company, or corporation duly
licensed by the state in which the parts originate. Such
packages may be transported into the Commonwealih,
consistent with other state laws and regulations, so long as
the original package remains unbroken, unopened and intact
until its point of destination is reached. Documentation
concerning the type and cost of the animal parts ordered, the
purpose and date of the order, point and date of shipping,
and date of receiving shall be kept by the person, business or
institution ordering such nonnative (exotic) animal paris.
Such documentation shali be open to inspection by a
representative of the Department of Game and Inland
Fisheries.

E. Exception for certein mammals. Nonnative (exotic)
mammals listed in subsection A that are imported or
possessed by dealers, exhibitors, {transporters, and
researchers who are licensed or registered by the United
States Department of Agriculture under the Animal Welfare
Act (7 USC §§ 2131 et seq.) will be deemed {o be permitted
pursuant to this section, provided that those individuals
wanting to import such animals notify the department 24
hours prior to imporiation with a list of animals to be
imported, a schedule of dates and locations where those
animals wiil be housed while in the Commonwealth, and a
copy of the current license or licenses or registration or
registrations from the U.S. Department of Agriculiure, and
further provided that such animals shall not be liberated
within the Commonwealth.

F. Exception for praine dogs. The effective dafe of listing
of prairie dogs under subsection A of this section shall be
January 1, 1998, Prairie dogs possessed in captivity in
Virginia on December 31, 1987, may be maintained in
captivity until the animals' deaths, but they may not be sold
on or after January 1, 1998, without a penmit.

E. G. Al other rionnative (exotic) animals. Al other
nonnative (exoctic) animals; not listed in subsection A of this
secfion may be possessed and sold; provided, that such
animals shali be subject o all applicable local, state, and
federal laws and regulations, inciuding those that apply to
threatened/endangered species, and further provided, that
such animals shall not be liberated within the
Commonwealth.
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4 VAC 15-40-80. Huniing with dogs or possession of
weapons in certain locations during closed season.

A. Neational forests and department-owned fands. i shall
be unlawful to have in possession & bow or a gun which is
not unicaded [ ard , ] cased our dismanlled, in the national
forests and on depariment-owned lands and on lands
managed by the department under coaperative agreement
except during the period when it is lawful t¢ take bear, deer,
grouse, pheasant, quail, rabbit, raccoon, squirrel, turkey,
waterfowl, in all counties west of the Blue Ridge Mountains
and on naticnal forest lands east of the Blue Ridges Mountains
and migratory game birds in all counties east of the Blue
Ridge Mountains. The provisions of this section shall not
prohibit the conduct of any activities authorized by the board
or the establishiment and operation of archery and shooting
ranges on the above-mentioned lands. The use of firearms
and bows in such ranges during the closed season period will
be restricted to the area within established range boundaries.
Such weapons shall be required to be unigaded [ and , ]
cased or dismantled in all arsas other than the range
boundaries. The use of firearms or bows during the closed
hunting period in such ranges shall be restricted to target
shooting only and no birds or animals shall be molested.

'B. Certain counties. Except as otherwise provided in 4
VAC 15-40-70, it shall be unlawful to have either a shotgun or
a rifle in one's possession when accompanied by a dog in the
daytime in the fields, forests or walers of the counties of
Augusta, Clarke, Frederick, Page, Shenandoah and Warren,
and in the counties east of the Blue Ridge Mountains, except
Patrick, at any time except the periods prescribed by law to
hunt game birds and animals.

C. Meaning of "possession” of bow or firearm. For the
purpose of this seclion the word "possession” shall include,
but not be limited to, having any bow or frearm in or on one's
person, vehicle or conveyance.

D. It shall be unlawiui to chase with & dog or train dogs on
national forest lands or depariment-owned lands except
during authorized hunting, chase, or training seasons that
specifically permit these activities on these lands or during
raccaon hound field trials on these lands between Seplember
1 and March 31, both dates inclusive, that are sanctioned by
bona fide nationai kennel clubs and authonzed by permits
required and issued by the department and the U.S. Forest
Service.

E. li shall be unlawful to possess or transport a loaded gun
in or on any vehicle at any time on national forest lands or
departiment-owned lands. For the purpose of this seclion a
"loaded gun" shall be defined as a firearm in which
ammunition is chambered or loaded in the magarzine or clip,
when such magazine or clip is found engaged or parially
engaged in & firearm. The definition of a loaded
muzzleloading gun will include a gun which is capped or has
a charged pan.

F. The provisions of this seclion shall not prohibit the
possession, franspoit and use of fvaded firearms by
employees, of the Depariment of Game and Infand Fisheries
while engaged in the performance of their authonized and
official duties [, nor shall it prohibit possession of handguns

where the individual possesses a concealed handgun permit
as defined in § 18.2-308 of the Code of Virginia ].

4 VAC 15-40-70. Open dog training season.

A. Private lands and certain military areas. It shall be
lawful to train dogs during daylight hours on rabbits and
nonmigratory game birds on private lands, Fort A.P. Hill, Fort
Pickett, and Quantico Marine Reservation. Participants in
this dog training season shall not have any weapons other
than starter pistols in their possession, must comply with all
regulations angd laws pertaining to hunting and no game shall
be taken; provided, however, that weapons may be 'in
possession when fraining dogs on captive watedewl raised
and properfy marked mallards and pigeons so that they may
be immediately shot or recovered, except on Sunday.

B. Designated portions of certain department-owned
lands. it shaill be lawful to train dogs on quail on designated
portions of the Amelia Wildlife Management Area, Chester F,
Phelps Wildlife Management Area, Chickahominy Wildlife
Management Area, and Dick Cross Wildlife Management
Area from September 1 to the day prior to the opening date of
the quail hunting season, both dates inclusive. Participants
in this dog training season shall not have any weapons other
than starter pistols in their possession, shall not release pen-
raised birds, must comply with all regulations and laws
pertaining to hunting and no game shall be taken,

C. Designated department-owned | fard(s) lands 1. It
shalf be lawful to lrain dogs during daylight hours on rabbits
and nonmigratory game birds on the Weston Wildiife
Management Area from September 1 to March 31, both dates
inclusive. Participants in this dog training season shall not
have any weapons other than starter pistols in their
possession, shall not release pen-raised birds, must comply
with all regufations and laws pertammg to huntfng and no
game shall be taken. .

4 VAC 15-40-240. Animal population control.

Whenever biological evidence suggests that populations of
game animals may exceed or threaten to exceed the carrying
capacity of a specified range, or whenever the health or
general condition of a species, [ ef ] the threat of human
public health and safety [ or significant economic loss that |
indicates the need for population reduction, the director is
authorized to issue special permits to obtain the desired
reduction during—the-open—season by licensed hunters on
areas prescribed by wildlife biclogists. Designated game
species may be taken in excess of the general bag limits on
special permits issued under this section under such
conditions as may be prescribed by the director. '

4 VAC 15.50-25. Open season; cities of Chesapeake and
Suffolk,

it shall be lawful to hunt bear from the first Monday in
November through the first Saturday in January, both dates
inclusive, in the cifies of Chesapeake and Suffolk.

4 VAC 15-50-70. Bow and arrow hunting.

A. Season. It shall be lawful to hunt bear with bow and
arrow from the second Saturday in October through the
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Saturday prior to the second Monday in November, both
dates inclusive.

B. Carrying firearms prohibited. . It shall be unlawful to
carry firearms while hunting with bow and arrow.

C. Requiremenis for bow and arrow. Arrows used for
hunting big game must have a minimum width head of 7/8 of
an inch and the bow used for such hunting must be capable
of casting a broadhead arrow a minimum of 125 yards.

D. Use of dogs prohibited during bow season. [t shall be
unlawful to use dogs when hunting with bow and arrow from
the second Saturday in October through the Saturday prior to
the second Monday in November, both dates inclusive.

E. It shall be lawful for persons with permanent physical
disabilities, who are in full compliance with the requirements
of 4 VAC 15-40-20 B, to hunt bear subject to the provisions of
subsections A through D of this section. For the puipose of
the application of subseciions A through D to this subsection
the phrase "how and arrow" includes crossbow.

4 VAC 15-50-120. Bear hound training season.

Except as otherwise specifically provided in the sections
appearing in this chapter, it shall be lawful to chase black
bear with dogs, without capturing or taking, in all counties or
in portions of counties in which bear hunting is permitted
{except in the counties of Bland,—PRulaski; Russell, Smyth,
Tazewell, and Washingtoen and-\A8dhe) from the-first-Saturday
in [ Sep{ember—i—%hreﬂgh«%w—ﬁm%—gaﬂ#day—m—gelebeﬁ

the last Safurday in
August through the last Saturday in September] It shall be
unlawful to have in immediate possession a firearm, bow or
any weapon or device capable of taking a black bear.

4 VAC 15-70-20. Open season for trapping.

It shall be lawful to trap bobcat from November 15 through
January-31 the fast day of February, both dates inclusive.

4 VAC 15-70-30. Bag limit.

The bag limit for hunting bobcat shall be two per hunting
party, taken between noon of one day and noon the following
day. The season bag limit shall be six 12 bobcats in the
aggregate, taken by hunting and trapping combined.

4 VAC 15-90-20. Open season; cities and counties west
of Blue Ridge Mountains and certain cities and counties
or parts thereof east of Blue Ridge Mountains.

it shall be lawful to hunt deer on the third Monday in
November and for 11 consecutive hunting days following in
the cities and counties west of the Blue Ridge Mountains
{except on the Radford Army Ammunition Plant in Pulaski
County), and in the counties {including cities within) of
Amherst (west of U.S. Route 28), Bedford, Campbell (west of
Norfolk Southern Raifroad except in the City of Lynchburg),
Franklin, Henry, Nelson {west of Route 151), Patrick and
Pittsylvania (west of Norfolk Southern Railroad), and on the

Chester F. Phelps and-G—Richard—Thompson Wildlife
Management Areas Area.

4 VAC 15-90-70. Bow and arrow hunting.

A. Early special archery. 1t shall be lawful to hunt deer
with bow and arrow from the first Saturday in October through
the Saturday prior to the third Monday in November, both
dates inclusive, except where there is a closed general
hunting season on deer.

B. Late special archery season west of Blue Ridge
Mountains and certain cities and counties east of Blue Ridge
Mountains. |n addition to the season provided In subsection
A of this section, it shall be lawful to hunt dser with bow and
arrow from the Monday following the close of the general
firearms season on deer west of the Blue Ridge Mountains
through the first Saturday in January, both dates inclusive, in
all cities and counties west of the Blue Ridge Mountains and
in the counties of (including cities within} Amherst (west of
U.S. Route 29), Bedford, Campbell (west of Norfolk Southern
Railroad), Franklin, Henry, Nelson (west of Route 151),
Patrick and Pittsylvania (west of Norfolk Southern Railroad)
and from December 1 through the first Saturday in January,
both dates inclusive, in the cities of Chesapeake, Suffclk
{east of the Dismal Swamp line) and Virginia Beach.

C. Either-sex deer hunling days. Deer of either sex may
be taken full season during the special archery seasons as
provided in subsections A and B of this section.

D. Carrying firearms prohibited. 1t shall be unlawfui to
carry firearms while hunting with bow and arrow during the
special archery season.

E. Requirements for bow and arrow. Arrows used for
hunting big game must have a minimum width head of 7/8 of
an inch and the bow used for such hunting must be capable
of casting a broadhead arrow a minimum of 125 yards.

F. Use of dogs prohibited during bow season. It shall be
unlawful to use dogs when hunting with bow and arrow from
the first Saturday in October through the Saturday prior to the
third Monday in November, both dates inclusive,

shall be Iawful for persons whese w.«th permanent physmal
d|sabalstles prey :

G—D—aed—&ef—«hs-seehew who are in fuh‘ comphance wrt

the requirements of 4 VAC 15-40-20 B, fo hunt deer subject
to the provisions of subsections A through G of this section,
For the pumpose of the application of subsections A through G

to this subsection the phrase “bow and arrow" includes
crosshow,
4 VAC 15-90-80. Muzzieloading gun hunting.

A. Early special muzzleloading season. It shall be lawful

{o hunt deer with muzzieloading guns from the first Monday in
November through the Saturday prior to the third Monday in
November, both dates inclusive, in all cities and counties
where hunting with a rifle or muzzleloading gun is permitted
east of the Biue Ridge Mountains, except on national forest
lands in Amherst, Bedford and Nelson counties and in the
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cities of Chesapeake, Suffolk (east of the Dismai Swamp
Line} and Virginia Beach.

it shall be lawful fo hunt deer with muzzieloading guns from
the second Monday in November through the Salurday prior
fo the third Monday in Movember, both dates inclusive, in all
ciies and counties where huniing with a rifle or
muzzleloading gun is permilted west of the Blue Ridge
Mountaing and on nafional forest lands in Amherst, Bedford,
and Nelson counties.

B. Late special muzzleloading season west of Blue Ridge
Mountains and In certain cities and counties east of Bilue
Ridge Mountains. It shali be lawful to hunt deer with
muzzleloading guns from the third Monday in December
through the first Saturday in January, both dates inclusive, in
all cities and counties west of the Blue Ridge Mountains, and
east of the Blue Ridge Mountains in the counties of (including
the cities within) Amherst (west of U.S. Route 29), Bedford,
Campbell (west of Norfolk Scuthem Railroad), Frankfin,
Henry, Nelson (west of Route 151), Patrick and Pittsylvania
{west of Norfolk Scuthern Railroad).

C. Either-sex deer hunting days [ east and west of the
Blue Ridge Mountains ]. Deer of either sex may be taken
during the entire early special muzzleloading season in.all
cities and counties east of the Blue Ridge Mountains (except
oh national forest lands, state forest lands, state park lands,
depantiment-owned lands and Philpott Reservonr) and on the
f rst Saturday on]y m~aﬂ—eﬁ+es~and~eemﬂes—weet~e£~me~8hm

Wa#en—}%nd east of the Biue Rldge Mountams on nemenat
forest-lands; state forest lands, state park lands, departrnent-
owned Eands and on Phllpott Reservoir. [#—sha#—be—anlaw

Deer of either sex may be taken during the early special
miuzzieloading season in alf cifies and counfies west of the
Blue Ridge Mountains (except Buchanan, Dickenson, Les,
Russell, Scott, Smyth, Tazewell, Washington, Wise and on
national forest lands in Frederick, Page, Rockingham,
Shenandoah, and Warren) and on national forest lands in
Amherst, Bedford, and Nelson counties on the second
Monday in November only. 11t shall be lawful to hunt deer of
either sex during the last six days of the late special
muzzletoading seascn in all cities and counties west of the
Biue Ridge Mouniains (except Buchanan, Dickenson, Lee,
Russell, Scott, Smyth, Tazewell, Washington, and Wise and
in the counties (including cities within) or portions of counties
east of the Blug Ridge Mountains listed in subsection B of
this section. Provided further it shall be lawful to hunt deer of
either sex during the last day only of the last special
muzzieloading season in the cities and counties within Les,
Russell, Scott, Smyth, Tazewell, and Washington.

D. Use of dogs prohibited. It shall be unlawiul to hunt deer
with dogs during any special season for hunting with
muzzleloading guns.

E. Muzzieloading gun defined. A muzzleloading gun, for
the purpose of this section, means a single shot flintlock or
percussion weapon, excluding muzzlefoading pistols, .45
caliber or larger, firing a single [ lead ] projectile or sabot (with
a .38 caliber or larger [ nonjacketed lead ] projectile) of the
same caliber loaded from the muzzle of the weapon and
propelled by at least 50 grains of black powder {or black
powder equivalent).

F. Unlawful to have other firearms in possession. it shall
be unlawful to have in immediate possession any firearm
other than a muzzleloading gun while hunting with a
muzzleloading gun in a special muzzleloading season.

4 VAC 15-80-80. Bag limit; generally; bonus deer permits
and tag usage.

A. The bag iimit for deer statewide easf of the Blue Ridge
Mountains shall be two a day, three a license year, one of

Wthh must be antlerless i On#y—ene—an#emd—buek-may-be

h&n@er— ] Antlerless deer may be taken only durmg deSIQnated
either-sex deer hunting days during the special archery
season, special muzzleloading seasons, and the general
firearms season.

B. The bag limit for deer west of the Blue Ridge Mountains
shail be one a day, three a license year, one of which must
be antlerfess. Only one anflered buck may be faken during
the special eary muzzleloading season per hunfer.
Anflerless deer may be faken only during designated
either-sex deer hunifing days during the special archery
seasons, the [ late | special muzzleloading [ season seasons
1, and the general fireanms season.

C. Bonus deer permits shall be valid on private land in
counties and cmes where deer hunting is permltted aﬂd—en

seasons during the Sspecial archery seasons, speciaf
muzzleloading seasons, and the general fireanms season.
Bonus deer permits shall be valid on public lands, including
state parks, state forests, national wildiife refuges, military
areas, efc., as authorized by the managing agency. Unless
otherwise posted or authorized in wniting for wildiife
management areas by the departrment, or for national forest
lands by the U. S. Forest Service, the use of bonus permits is
prohibited on department-owned and national forest fands.
Bonus deer permits will be limited to one sef per person per
license year. Deer taken on bonus permits shall count
against the daily bag limit but are in addition to the seasonal
bag limit.

4 VAC 15-20-110. General firearms season either-sex
deer hunting days; Saturday following third Monday in
November and last hunting day.

During the general firearms season, deer of either sex may
be taken on the Saturday immediately following the third
Monday in November and the last hunting day on the G.R.
Thompson Wildlife Management Area and on national forest
and department-owned lands in Alleghany, Augusta, Bath,
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Bland, Carroll, Craig, Giles, Highland, Montgomery, Pulaski,
Roanoke, Rockbridge, and Wythe.

4 VAC 15-90-160. General firearms season either-sex
deer hunting days; full season.

During the-general firearms season, deer of either sex may
be taken {fuli season, in the counties of (including cities
within) Amherst (west of U.S. Route 29, except on national
forest lands), Bedford, Botetourt (except on national forest
lands), Campbell (west of Norfolk Southern Railroad and in
the City of Lynchburg only on private lands for which a
special permit has been issued by the chief of police), Clarke,
Fairfax (restricted to certain parcels of land by special
permit), Floyd, Franklin (except Philpott Reservoir and
Turkeycock Mountain Wildlife Management Area), Frederick
{except on national forest lands), Greensville, Grayson
(except on national forest lands and porions of Grayson
Highland State Park open to hunting), Henry (except on
Fairystone Farms Wildlife Management Area, Fairystone
State Park, Philpoit Reservoir, and Turkeycock Mountain
Wildiife Management Area), Isle of Wight, Loudoun, Nelson
{west of Route 151, except on national forest lands), Patrick
(except on Fairystone Farms Wildlife Management Area,
Fairystone State Park and Philpott Reservoir), Pittsylvania
(west of Norfolk Southern Railroad), Prince William, Roanoke
{except on national forest and department-owned lands),

Southampton, Surry (except on the Carlisle
Tract of the Hog Island Wildlife Management Area), Sussex,
Warren (except on national forest lands) and in the cities of
Hampton and Newport News, the Town of Chincoteague, and
on Back Bay National Wildlife Refuge, Fort A.P. Hill, Caledan
Natural Area, Camp Peary, Cheatham Annex, Chincoteague
Mational Wildlife Refuge, Chippoles State Park, Dahlgren
Surface Warfare Center Base, Dam Neck Amphibious
Training Base, Dismal Swamp National Wildlife Refuge,
Eastern Shore of Virginia National Wildlife Refuge, False
Cape State Park, Fentress Naval Auxiliary Landing Field,
Fisherman's Island National Wildlife Refuge, Fort Belvoir,
Fort Eustis, Fort Lee, Fort Pickeit, Harry Diamond Laboratory,
Langley Air Force Base, Naval Air Station Oceana, Northwest
Naval Security Group, Pocahontas State Park, Presquile
National Wildlife Refuge, Quantico Marine Corps
Reservation, Radford Army Ammunition Plant, Sky Meadows
State Park, York River State Park, Yorktown Naval Weapons
Station.

4 VAC 15-90-170. General firearms season gither-sex
deer hunting days; Saturday following third Monday in
November.

During the general firearms season, deer of either sex may
be taken the Saturday immediately following the third Monday
in November in the counties (including cities within) of Lee
(except on national forest lands), Russell, Scoti(except on
national forest lands), Smyth, Tazewell, Washington, and on
the Buckingham-Appomattox State Forest, Cumberland State
Forest and Rosahontas—State-Forest Prince Edward State
Forest and on national forest lands in Frederick, Grayson,
Page, Shenandoah, Rockingham and Warren counties and
on portions of Grayson Highlands State Park open to hunting.

4 VAC 15-90-180. General firearms season either-sex
deer hunting days; first Saturday immediately following
third Monday in November and last six days.

During the general firearms season, deer of gither sex may
be taken on the first Saturday immediately following the third
Monday in November and the last six hunting days, in the
count;es of (mcludmg cmes wathln) Mlddiesex Mathews

and on the Horsepen Lake

Wildiife Management Area, James River Wildlife
Management Area, Occoneechee State Park, Amelia Wildlife
Management Area, Briery Creek Wildlife Management Area,
Dick Cross W;Idllfe Management Area, White Ozk Mountain
Wildlife Management Area and—Rewhatan—Aildiife

and on national forest lands in Amherst,
Botetourt and Nelson counties,

4 VAC 15-90-195. General fircarms season either-sex
deer hunting days; first two Saturdays immediately
following third Monday in November and last six hunting
days.

During the general firearms season, deer of either sex may
be taken on the first two Saturdays immediately following the
third Monday in November and on the last six huniing days,
in the counties of (including the cities within) Amelia {except
Amelia Wildlife Management Area), Appomattox (except
Buckingham-Appomattox State Forest), Brunswick (except
Fort Pickett), Buckingham {except on
Buckingham-Appomattox State Forest and Horsepen Lake
Wildlife Management Area), Charloite, Chesterfield (except
Pocahontas State Park and Presquile Natfional Wildiife
Refuge), Cumberand (except on Cumberland State Forest),
Dinwiddie {except on Fort Pickelt), Fluvanna, Goochland,
Lunenburg, Meckienburg (except Dick Cross Wildlife
Management - Area, QOcconeechee Siafe Park), Notfoway
{except on Fort Pickeft), Powhatan, Prince Edward (except
on Prince Edward State Forest and Biiery Creek Wildlife
Management Area), Prince George (except on Fort Lee).

4 VAC 15-90-200. General firearms season either-sex
deer hunting days; first three Saturdays following third
Monday in November and last 24 hunting days.

During the general firearms season, deer of either sex may
be taken on the first three Saturdays immediately following
the third Monday in November and on the last 24 hunting
days, in the counties of (including cities within) Accomack
{except Chincoteague Mational Wildlife Refuge, and the
Town of Chincoleague), Northampton (except on Eastemn
Shore of Virginia National Wildlife Refuge and Fisherman's
{sland National Wildlife Refuge), and in the City of Suffolk
{except on the Dismal Swamp National Wildlife Refuge).

4 VAC 15-90-210. General firearms season either-sex
deer hunting days; first twe Saturdays Immediately
following third Monday in November and last 12 hunting
days.

During the general firearms season, deer of either sex may
be taken on the first two Saturdays immediately following the
third Monday in November and on the iast 12 hunting davs, in
the counties of (including the cities within) Albemarle, Amelia
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Campbelt (east of Norfolk Southem Rajlroad except Cltyof
Lynchburg), Caroline {except Fort AP. Hill}, Charles City
(except on Chlckahominy Wsldhfe Management Area),

Fe@t_aﬁtekett}- Essex Fauquaer (except o the G Rlchard
Thompson and Chesier F. Phelps Wildlife Management
Areas, Sky Meadows State Park and Quantico Marine
Geeehtand— Greene

Reservation), Eluvanna, Gfoucester
Halifax, Hamples—(except—or—tangley {
Hanover, Henrico (except Presqune Natlonal
Refuge), James City (except York River State Park), King and
Queen, King George (except Caledon Natural Area and
Dahlgren Surface Warfare Center), King William, Lancaster,

Loutsa t:anenburg— Madlson Meekleebwg—{exeept—&ek

Nelson (east of Route 151 except James Rwer Wlldhfe
Management Area), New Kent, Newpea—News—(e*eep%—Eeﬁ
Eustis); Northumberland,

Orange, Piftsylvania (east of Norfolk Southern Rallroad
except Whlte Oak Mountain Wl[dllfe Management Area)

Rappahannock Rschmond Spotsylvania Stafford (except on
Quantico Marine Reservation), Westmoreland, and York
{except on Camp Peary, Cheatham Annex and Yorktown
Naval Weapons Station).

- 4VAC 15-90-220. General firearms seaeon; bucks only.

During the general firearms season, only deer with antlers
visible above the hairline may be taken in the counties of

(|ncluding the cmes Wlthln) Dickenson m~that—peﬂten~tymg

WESE and on nat:onaf forest Iands |n Lee and Scott and on
the Chester F Phelps W:ldllfe Management Area, GRichard

Area; Chickahominy Wildlife
Management Area and on the Carlisle Tract of Hog Island
Wildiife Management Area.

4 VAL 15-80-250. Hunting prohibited in certain counties.

it shali be unlawfui to hunt deer at any time in the counties

of Arimgton— and Buchanan eed—ta—ﬂaat—eeeﬂen—ef—@@keneen

4 VA( 15.90-280. Sale of hides.

It shall be lawful to sell hides and hooves from any legally
taken deer.

Wlldllfe :

4 VAC 15-90-280.
areas.

Special quality deer management

A.  The board hereby designafes the following areas
posted by the Department of Game and Infand Fisheries as
spacial quality deer management areas with special antlered
buck harvest.

B. Special Fairystone quality deer management area. It
shall be unlawfui to kilf an antlered deer on the special
Fairystone quality deer management area unless the deer
has at least four antler points, each greater than one inch in
fength, on either the right or ieft aniler.

4 VAT 15-110-10. Closed season in certain areas.

- It shall be unlawiful to
hunt foxes on the George Washington/iefferson National
Forest and on the Gathright, Goshen, G. Richard Thompson,
Highland, Liitle North Mountain and Rapidan Wildlife
Management Areas from February 1 through Oclober 31,
both dates inclusive.

4 VAC 15-110-40.
{Repealed.)

4 VAC 15-110-50. Open season.

Except as otherwise specifically provided by local
legislation and with the specific exceptions provided in the
sections appearing in this chapter, it shall be lawful to trap
foxes from November 15 through Januars31 the lasf day of
February, both dates inclusive.

4 VAC 15-110-75.
trapping for release.

Foxhound training preserves; live-

It shali be lawful for any foxhound training preserve
permittee or those licensed trappers designated in writing by
the permitiee to live-trap and transport red (Vulpes vuipes}
and gray (Urocyon cinerecargenteus) foxes from September
1 through the fast day of February, both dates inclusive, only
for the purpose of stocking foxhound fraining preserves
covered by permits authorized by the board and issued by
the department. For the purpose of this section, foxes may
be live-trapped on private land with landowner permission or
on public lands designated by the department. Fexes may be
live-trapped only within a 50-mile radius of the foxhound
training preserve in which they wili be released unless a
specific exception is granted by the depariment for good

cause. Unlessreenacted;-theprovisions—efthis sectienshall
expire-afierbay-25, 2004
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4 VAC 15-110-90. Use of dogs in hunting fox during deer
season in certain counties and national forests.

it shall be unlawful to use dogs for the hunting of foxes
durmg the open season for huntmg deer m—-the~eeumfes—ef

4 VAC 15-160-40. Open-season: counties—west of Shie
Ridge -Mountains. (Repeaied )

ne-the-MNorolk-SouthernRallroad-track);
on the Gathright, Goshen, Highland and Little North Mountain
Wildlife Management Areas and within the boundaries of the
national—ferests George Washington/Jefferson  National
Forest,

4 VAC 15-130-30. Open—secasonfor-trapping;—cerain

counties-and-arsas: (Repealed !

4 VAC 15-160-30. Qpen—seasen,—eetmhesmeast—ef—alue
R&dgeMeHntam& (Repealed )

4 VAC 15-160-31. Open season for trapping; generally.

Except as otherwise specifically provided in the sections
appearing in this chapter, it shall be lawful {o trap opassum
from November 15 through the last day of February, both
dates inclusive,

4 VAC 15-180-30. Contin
counties: (Repealed.)

4 VAC 15-130-10. Open season; gensrally.

Excepl as otherwise specifically provided by the sections
appearing in this chapter, it shall be iawful to hunt quail from
the fourth second Monday in November through January 31,
both dates inclusive.

4 VAC 15-190-50.
(Repeaied.)}

4 VAC 15- 210 50 Qpeweeasewwfer—treppmgu-ee{mues
: i ountains (Repeeied}

Hunting—in—snow  prohibited:

4 VAC 15-210-51. Open season for irapping, generaily,

Except as otherwise specifically provided in the seclions
appearing in this chapter, it shall be lawful fo trap raccoon
from November 15 through the last day of February, both
dates inclusive.

4 VAC 15 210-60 Qpen-seeeee—hr—treppawmiee
e Blus & (Repea!ed)

4 VAC 15-230-40. Bow and arrow hunting.

A. Season. |t shall be lawful to hunt squirrel with bow and
arrow from the first Saturday in October through the Saturday
prior to the second Monday in November, both dales
inclusive.

B. Carrying firearms prohibited. it shall be unlawful to
carry firearms while hunting with bow and arrow during the
special archery seasons.
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C. Use of dogs prohibited during bow season. [t shali be
unlawiul to use dogs when hunting with bow and arrow from
the first Saturday in October through the Saturday prior to the
second Monday in November, both dates inclusiva.

D. It shall be fawful for persons with permanent physical
disabifities, who are in full compliance with the requirements
of 4 VAC 15-40-20 B, fo hunt squirrel subject fo the
provisions of subsections A, B, and C of this section. For the
purpose of the application of subsections A, B, and C fo this
subsection the phrase "bow and arrow” includes crosshow.

4 YAC 15-240-20. Open season; certain counties and
areas; last Monday in October and for 11 hunting days
following.

it shail be lawiul fo hunt turkeys on the last Monday in
October and for 11 consecutive hunting days following in the
counties of Charles City, Chesterfield, Gloucester,
Greensvilie, Henrico, Isle of Wight, James City, King George,
Lancaster, Middlesex, New Kent, Northumberiand, Prince
George, Richmond, Southampton (north of U.S. Route 58),
Surry, Sussex, Westmoreland and Yorkerd-en-Gamp-Peary
(excepi on Camp Peary).

4 VAC 15-240-60. Bow and arrow hunting.

A. Season. It shall be lawful to hunt turkey with bow and
arrow in those counties and areas open to fall turkey hunting
from the first Saturday in October through the Saturday prior
to the second Monday in November, both dates inclusive.

B. Bag limit. The daily and seasonal bag limit for hunting
turkey with bow and arrow shall be the same as permitied
during the general furkey season in those counties and areas
open to fall turkey hunting, and any furkey taken shall apply
toward the total season bag limit.

C. Carrying firearms prohibited. It shall be unlawful to
carry firearrns while hunting with bow and arrow during
special archery season.

0. Requirements for bow and arrow. Arrows used for
hunting turkey must have a minimum width head of 7/8 of an
inch, and the bow used for such hunting must be capabie of
casting a broadhead arrow a minimum of 125 yards.

E. Use of dogs prehibited during bow season. it shail be
unlawful to use dogs when hunting with bow and arrow from
the first Saturday in October threugh the Saturday prior to the
second Monday in Novermnber, both dates inclusive.

F. It shall be lawful for persons with penmanent physical
disabilities, who are in full compliance with the requirements
of 4 VAC 15-40-20 B, to hunt furkey subject fo the provisions
of subseclions A through E of this seclion. For the purpose
of the application of subsections A through E to this
subsection the phrase "bow and arrow” includes crosshow.

4 VAGC 15-280-30. Fur farming; records,

A holder of a permit to breed fur-bearing animals shall
keep a record of the number of animals raised or regquired
acquired, and the number of animals, furs or carcasses sold
or disposed of and-the ; j5—

The perm:ttee shaﬂ prowde repon‘s
fo the agency at an inferval specified on the permit,

4 VAC 15-290-115. Field trials; authorized dafes.

in accordance with § 29.1-422 of the Code of Virginia,
permits for field trials with dogs may be authorized by the
depariment during the period befween | September August |
1 to May 31, both dafes inciusive, under conditions and for
the species specified in the permit.

4 VAC 15-290-130.
conditions.

Cuty to comply with permit

A permit holder shall comply with all terms and conditions
of any permit issued by the Department of Game and Inland
Fisheries pursuant fo Title 29.1 of the Code of Virginia and
the regulations of the board pertaining fo hunting, fishing,
trapping, {aking, attempting to take, possession, sale, offering
for sale, transporting or causing to be transported, importing
or exporling, propagaling, exhibiting, and rehabilifating of any
wild bird, wild animal or fish. The penalty for violation of this
seclion is prescribed by § 28.1-505 of the Code of Virginia.

4 VAC 15-310-10. 1. (Repealed.)

VA.R. Doc. No. R§7-491; Fited May 7, 1997, 11 a.m.

kR RR A KRR

Title of Requlations: 4 VAC 15.40-10 et seq. Game: In
General (repealing 4 VAC 15-40-10, 4 VAC 15-40-30, and 4
YAC 15-40-180). '

4 VAC 15-80-10 et seqg. Game: Beaver {amending 4 VAC
15-50-10).

4 VAC 15-90-10 et seq. Game: Deer (repealing 4 VAC 15-
90-50 and 4 VAC 15-80-270}.

4 VAC 15-110-10 et seg. Game:
15-110-80).

4 VAC 15-130-10 et seq. Game: Mink {repealing 4 VAC
15-130-10).

4 VAC 15-140-1C et seq. Game:
VAC 15-140-10).

4 VAC 15-150-10 et seq. Game: Nutria {repealing 4 VAC
15-150-10 and 4 VAC 15-150-20).

4 VAC 15-170-10 et seq. Game: Otter {repealing 4 VAC
15-170-10).

4 VAC 15-200-1C et seq. Game:
{repealing 4 VAC 15-200-40).

4 VAC 15-230-10 ot seq. Game:
VAC 15-230-80).

4 VAC 15-250-10 et seq. Game: Falconry (amending 4
VAC 15-250-50, 4 VAC 158-250-70, and 4 VAC 15-250-110).
4 VAC 15-290-10 et seq. Game: Permits (amending 4
VAC 15-280-30 and.4 VAC 15-280-40; repealing 4 VAC 15
290-10, 4 VAC 15-2%0-30 and 4 VAC 15-230-100).

4 VAC 15-300-10 et seq. Game: Weasel {amending 4
VAC 15-300-10; repealing 4 VAC 15-300-20 and 4 VAC 15-
300-30).

Statutory Authority: §§ 29.1-501 and 29.1-502 of the Code of
Virginia.

Fox {amending 4 VAC

Muskrat (repealing 4

Rabbits and Hares

Squirrel (repealing 4
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Effective Date: July 1, 1997.
Notice to the Public:

The Board of Game and Inland Fisheries has ordered to
be published, pursuant to §§ 29.1-501 and 29.1-502 of
the Code of Virginia, the following proposed
amendments to board regulations. A public comment
period on the proposed regulations opened March 21
and remains open untii May 5, 1997. Comments
submitted must be in writing; must be accompanied by
the name, address and telephone number of the party
offering the comments; should state the reguiatory action
desired; and should state the justification for the desired
action, Comments should be sent to Phil Smith, Policy
Analyst and Regulatory Coordinator, Depariment of
Game and Inland Fisheries, 4010 West Broad Street,
Richmond, Virginia 23230, and need to be received no
later than April 28, 1997, in order to be assured that the
board wili have opportunity to review them before taking
final action.

A public hearing on the advisability of adopting, or
amending and adopting, the proposed regulations, or
any parts thereof, will be held during a meeting of the
board at the Department of Game and Inland Fisheries
to take place at the Comfort Inn, 3200 West Broad
Street, Richmond, Virginia, beginning at 9 am. on
Monday, May 5, 1997, at which time any interested
citizen present shall be heard. At the board meeting staff
will also present the results of a series of meetings held
around the state for the purpese of providing the public
with opportunities to review and comment on the
proposed regulation amendments.

If the board is satisfied that the proposed regulations, or
any parts thereof, are advisable in the form in which
published or as amended after receipt of the public's
comments, the board may adopt regulations as final at
the May 5-6 meeting. Al regulations for game,
nonreptilian terrestrial and avian nongame wildlife,
permitting, hunting and trapping, including the length of
seasons, bag limits and methods of take for game are
open for consideration; the board may amend any such
wildlife regulation at the May 56 meeting. The
regulations or regulation amendments adopted may be
either more liberal or more restrictive than those
proposed and being advertised under this notice.

Summary:

The amendments were developed as recommendations
in 1995-1996 during the department's review of ihe
regulations it administers in compliance with Executive
Order Number 15 (94), "Comprehensive Review Of All
Existing Agency Regulations."

The amendments to 4 VAC 15-40-10 et seq., Game: In
General (i) repeal the section that expressly permits the
hunting of game birds, except quail, and game animals in
the snow; (i} repeal the section prohibiting hunting after
sunset on the Quantico Marine Reservation; and (ifi)
repeal the section pertaining to the trapping of fur-
bearing animals doing damage fo crops or other properiy
during the closed seasons.

The amendment to 4 VAC 15-60-10 et seq., Game:
Beaver, repeals the section alfowing a landowner or their

. agent to shoot beaver on private lands or waters at any

time when beavers are causing damage since this
aclivity requires a kill permit to be issued by a game
warden as directed by § 29.1-518 of the Code of Virginia,

The amendments to 4 VAC 15-90-10 ef seq., Game:
Deer (i} repeal the designalion of deer hunting season
dates for the Bach Bay National Wildlife Refuge and
False Cape State Park and (ii) repeal ihe secfion
prohibiting the use of dogs or organized drives for the
purpose of deer hunting on the Quantico Marine
Reservation.

The amendment fo 4 VAC 15-110-10 ef seq., Game:
Fox, removes the reference to owner or tenant and
specifies a landowner as the party who may kill or have
killed foxes on his own fand.

The amendments to 4 VAC 15-130-10 et seq., Game:
Mink, 4 VAC 15-140-10 et seq., Game: Muskrat, 4 VAC
15-170-10 et seq., Game: Otfer, and 4 VAG 15-200-10 et
seq., Garne: Rabbils and Hares, repeal those sections of
each respective regulation that (i) prohibit the hunting of
mink, (ii} prohibit the hunting or shooling of muskrat or
ofter, and prohibit the hunting, shooting, or frapping of
Varying (snowshoe) hares. These sections are
unnecessary since § 29.1-512 of the Code of Virginia
already prohibits these activities unless specifically
allowed by law or regulation.

The amendments to 4 VAC 15-150-10 et seq., Game:
Nutria (i} repeal the section on the prohibition of hunting
nutria with the aid of a watsrcraft on Back Bay and (i)
repeal the section prohibiting the frapping of nutria,

The amendmeni to 4 VAC 15-230-10 et seq., Game:
Squirrel, repeals the saction prohibiting the selling or
buying of fox squimrel.

The amendments fo 4 VAC 15-250-10 ef seq., Game:
Falconry, bring the state falconry regulation info
conformity with, yet make it no more restrictive than, the
applicable federal regulations. The amendmenis (i)
reduce or simplify requirements for marking, acquiring,
possessing, transferring, or disposing of a raptor, and (i)
amend the documentation requirements for temporary
maintenance and care of a raplor by a person other than
the pemmiffee under a depariment-issued falconry permit.

The amendments to 4 VAC 15-290-10 et seq., Game:
Permits (i) repeal the section authorizing the depariment
fo issue permiis for the placing of poison for the purpose
of killing wild birds and wild animals where they are
destructive {0 crops or other property; (i) clarfy the
designation of game birds fo be propagated as capiive
bred birds and nof wild birds and add language fo aflow
the sale and shipment of propagafted captive bred game
birds for use as food; (iii) clarify the designation of game
birds to be caplive bred birds and not wild birds; (iv)
repeal the section requiring a permit holder breeding
pheasanits in captivily io maintain records since the
amendments to 4 VAC 15-290-30 will take its place; and
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fvl repeal the seclion reqguiiing ihe packaging and
fabaling of pheasants.

The amendmenls to 4 VAC 15-300-10 et seq, Game:
Weasel (i} allow the flaking of any species of weasel
during the open season, (i) repeal the section prohibiting
the taking or selling of the pelt of the least weasel; and
(if} repeal the section alffowing the laking of weasels
committing depredation by the landowner or tenant.

Agency Contacl; Coples of the regulation may be obtained
from Phil Smith, Depariment of Game and Inland Fisheries,
4010 West Broad Street, Richmond, VA 23230, telephone
(804} 367-8341. -

4 VAC 15-40-10. Hus

4 VAC 15—804 8. Hunting or shooting of beaver,

Bublic lands—oravaters: There shall be a contmuous
c!cesed geason for the huntmg o shooting of beaver on all
- public lands and waters of the Commonwealth.

4 VAC 15-130-10. Continvous-clesed-hunting
{Repealed.)

4 VAC 15-140-10,
{Repealed.)

4 VAC 15-150-10.
(Repealad.)

4 VAC 15-180-20.
{Repealed.)

4 VAC 15-170-10. Continucus-closed-scason-for- hunting
awheohng(Repeafed)

4 VAC 15-200-40. Continuous-closed seaso
hare. (Repealed.}

: At Hmaﬁéermwmi- [ A Iandowner
may kfif or have krf!ea' foxes at any time on his own land. ]

A, All peregrine falcons (Falco peregrinus), gyr faicons
{Falcu resticofus), and Harris hawks (Parabuteo unicuncius),
except a caplive bred raplor lawfully marked by a numbered,
seamiess band issued by the U.S. Fish and Wildiife Service,
must be banded with a permanent, nonreusable, numbered
band supplied by the U.S. Fish and Wildlife Service.

&= B. It shail be unfawful for any person to alter, counterfeit
or deface a raptor marker furished by the United States Fish
and Wildlife Service, except that falconry permittees may
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remove the rear tab on markers furnished, and may smooth
any imperfect surface provided the integrity of the marker and
numbering are not affected.

D- C. A permittee may replace the numbered seamless
band on a captive bred bird with a standard adjustable yellow
marker furnished by the Fish and Wildlife Service; however,
once the seamless marker is removed, the bird may no
longer be purchased, sold, or bartered.

4 VAC 15-250-70. Possession of raptors.

A. A person who possesses a lawfully acquired raptor
before the enactment of this chapter and who fails to meet
the permit requirements shall be allowed to retain the raptors.
Alf such birds shall be identified with markers supplied by the
United States Fish and Wildlife Service and cannot be
replaced if death, loss, release, or escape occurs.

B. A person who possessas raptors before the enactment
of this chapter, in excess of the number allowed under his
class permit, shall be allowed to retain the extra raptors, All
such birds shall be identified with markers supplied by the
United States Fish and Wildlife Service and no replacement
can occur, nor may an additional raptor be obtained, until the
number in possession is at least one less than the fotal
number authorized by the class of permit held by the
permitiee.

C. A falconry permit holder shall obtain written
authorization from the departiment before any species not
indigenous to Virginia is intentionally released to the wild, at
which time the marker from the released bird shall be
removed and surrendered to the department. The marker
from an intentionally released bird which is indigenous shall
also be removed and surrendered to the department. A
standard federal bird band shall be attached to such birds by
a state or United States Fish and Wildlife Service authorized
federal bird bander whenever possible.

approximately-how-many-days—they will be-in-the care-of-the
secend—pesson: A raplor possessed under authority of a
falconry permit may be temporarly held by a person other
than the permittee for maintenance and care for a period not
to exceed 30 days. The raptor must be accompanied at all
times by a properly executed U.S. Fish and Wildlife Service
authorizafion (currently USFWS form 3-186A} designating the
person caring for the raptor as the possessor of record and
by a signed, dafed statement from the permitfee authorizing
temporary possession.

E. Feathers that are molted or those feathers from birds
held in captivity that die, may be retained and exchanged by
permittees only for imping purposes.

4 VAC 15-250-110,
inspections.

Reports by permit holders;

No permiftee may take, purchase, receive, or oiienwise
acquire, seil, barter, transfer, or otherwise dispose of any
raptor unless such permiltee submits a propetly exscuted
U.S. Fish and Wildlife Service authorzalion {currently
USFWS form 3-186A) fo the issuing office within five
calendar days of any fransaction. Falcons, hawks and owls
held under permit shall be open 1o inspection by
representatives of the department ai all times.

4 VAC 15»290 ‘!0 F

4 VAC 15-290-30.
animals for propagation and stocking; records.

Breeding game birds and game

Holders of permits issued under § 29.1-417 of the Code of
Virginia to breed and rear wild caplive bred game birds and

wild-animals—is—saptivity and to sell and ship them alive for
propagation or stocking or fo kiff, seff and ship the same for
use as food shall keep a record showing the number of each
species on hand, the number raised or acquired and the
number sold.

4 VAC 15-290-40. Breeding game birds and game
animals for propagation and stocking; labeling packages.

Packages containing wild captive bred game birds and-wild
animals raised under a pernmit for propagation purposes shall
bear labels showing the name and address of the breader
and the contents of the package.

4 VAC 15.290-30.
(Repealed.)
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ital comporation, partnership,
electing small business {subchapfter S) corporation, limited
liability company, or sole proprietorship authorized to do
business in the Commonwealth of Virginia.

1+ H "

2: The term "business firm" does not include organizations
which are exempt from state income tax on all income except
unrelated business taxable income as defined in the federal
Internal Revenue Code, § 512, nor does it include
homeowners associations as defined in the federal Internal
Revenue Code, § 528.

“Business tax credit” means a credit against any tax due
under Arficles 2 (§ 58.1-320 et seq.) and 10 (§ 58.1-400 et
seq.) of Chapter 3, Chapler 12 (§ 58.1-1200 ef seq.), Article 1
(§ 58.1-2500 et seq.) of Chapter 25, or Article 2 (§ 58.1-2620
et seq.} of Chapter 26 of Title 58.1 of the Code of Virginia due
from a business firm.

"Common control” means those firms as defined by
Internal Revenue Code § 52(b).

"Department” means the Department of Housing and
Community Development.

"Develop” means to make improvements to land through
the  construction, conservation, repair, restoration,
rehabilitation, conversion, alteration, enlargement or
remodeling of a structure or structures to accommodate the
principal use to which the land is or will be put. This definition
only applies o business firms qualified prior to July 1, 1895,
and only for the purpose of qualifying for enterprise zone
incentives offered prior to July 1, 1995, Businesses applying
for enterprise zone tax credits on or after July 1, 1995, shall
use the term qualified zone improvements for purposes of
qualification for credits under § 59.1-280 of the Code of
Virginia.

“Employee of a zone establishment” means a person
employed by a business firm who is on the payroll of the
firm's establishment or establishments within the zone. In the
case of an employee who is on the payroll of two or more
establishments of the firm, both inside and outside the zone,
the term "employee of a zone establishment” refers only to
such an employee assigned to the firm's zone establishment
or establishments for at least one-half of his normally
scheduled work days.

"Enterprise zone incentive grant” or "grant” means a grant
provided for creating permanent full-time positions pursuant
to § 53.1-282.1 of the Code of Virginia.

"Establishment” means a single physical location where
business is conducted or where services or industrial
operations are performed.

1. A central administrative office is an establishment
primarily engaged in management and general
administrative functions performed centrally for other
establishments of the same firm.

2. An auxiliary unit is an establishment primarily engaged
in performing supporting services {0 other
establishments of the same firm.

"Existing business firm" means one that was actively
engaged in the conduct of trade or business in an area prior
to such an area being designated as an enterprise zone or
that was engaged in the conduct of trade or business in the
Commonwealth and relocates to begin operation of a trade or
business within an enterprise zone. An existing business firm
is also one that was not previously conducted in the
Commonwealth by such taxpayer who acquires or assumes a
trade or business and continues its operations.

“Family” means (i) one or more persons living in a single
residence who are related by blood, marriage or adoption. A
stepchild or stepparent shall be considered to be related by
marriage; (i) one or more persons not living in the same
residence but who were claimed as a dependent on another
person's federal income tax return for the previous year shaill
be presumed, unless otherwise demonstrated, part of the
other person's family; or (i) an individual 18 or older who
receives less than 50% of his support from the family, and
who is not the principal earner nor the spouse of the principal
earner, shall not be considered a member of the family.
Such an individual shall be considered a family of one.

"Family income"” means all income actually received by all
family members over 16 from the foliowing sources:

1. Gross wages and salary (before deductions);

2. Net self-employment income (gross receipts minus
operating expenses);

3. Interest and dividend earnings; and

4, Other money income received from net rents, Old Age
and Survivors Insurance {(OASI), social security benefits,
pensions, alimony, child support, and periodic income
from insurance policy annuities and other sources.

The foliowing types of income are excluded from family
income:;

1. Noncash benefits such as food stamps and housing
assistance;

2. Public assistance payments;

3. Disability payments;

4, Unemployment and employment training benefits;
5. Capital gains and losses; and

6. One-time unearned income.

When computing family income, income of a spouse or
other family members or both shall be counted for the portion
of the income determination period that the person was
actually a part of the family.
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"Famify size” means the largest number of family members
during the income delermination period.

"Eirst vear of grant eligibility” means the first calendar year
for which & business firm was both eligible and applied for an
enterprige zone incentive grant,

"Euli-time employee” means a person employed by a
business firm who is normally scheduled fo work at least 35
hours per week during the firm's payrell pariod or two or more
individuals who together share the same job position and
together work ihe normal number of hours a week as
required by the business firm for that one position. The term
"full-ime employee” does not include unpaid volunteer
workers, ieased employees or contract labor. This definition
only applies to business firms qualified prior to July 1, 1985,
and only for the purpose of qualifying for enterprise zone
incentives offered prior to July 1, 1985, Businesses applying
for enterprise zone fax credits on or after July 1, 1985, shall
use tha term permanent full-time position for purposes of
qualification pursuant to 13 VAC 5-111-80.

"Grant year” means the calendar year for which a business
firm applies for an enterprise zone incentive grant pursuant to
§ 59.1-282.1 of the Code of Virginia.

 "Gross receipts attributable fo the active conduct of frade
or business within an Enferprise Zore” means all receipts of
the business firm arising from the firm's activities or from the
investment and use of the firm's capifal in its establishment or
establishments within the zone. The proportion of gross
receipts arising from the firm's activities or from its investment
and use of capital within the zone shall be calculated by
dividing ihe total expenses of the firm's establishment or
establishmenis within the zone by the firm's tofal expenses
both inside and cutside the zone.

1. This calcuiation must be used to allocale and
apportion taxable gross receipts against which state
franchise or license tax credits may be claimed (see 13
VAG 5-111-50 C).

2. This calculation may not be used o allocate and
apportion Virginia Taxable Income against which state
corporate and individual income tax credits may be
claimed or taxable net capital against which siate
franchise tax credits may be claimed,

“Income determinalion period” means the 12 months
immediately preceding the month in which the person was
hired.

"independent certified public accountant” means a public
accountant certified and licensed by the Commonwealth of
Virginia who Is not an employee of the business firm seeking
to qualify for state fax incentives and grants under this
program,

"fursdiction” means the county, city or town which made
the application to have an enterprise zona. In the case of a
jfoint application, it means all parties making the application,

‘Large qualified business firm” means a qualified business
firm miaking qualified zone investmenis in excess of $25
milfion when such qualified zone invesiments result in the
craation of af least 100 permanent full-fime positions.

“Large gualified zone resideni” means s qualified zone
resideni making qualified zone investments in excess of 3100
million when such qualified zone investments resulf in the
creation of at least 200 permanent fuff-time positions.

" "Local zone administrator” means the chief executive of the
county, city, or town in which an enterprise zone is located, or
his designes.

"Low-income person” means a person who is employed in
a permanent full-lime position with a business firm in an
enterprise zone that is seeking qualification for enterprise
zone incentives and whose family income was less than or
equal to 80% of area median family Income during the
income determination period.  Persons who mest the
definition of both low-income and zone resident may not be
counted as both for purposes of meeting employment
requirements for the general tax credit. Instead, qualifying
business firms must claim these persons as either fow-
income or zone resident.

"Median family income"” means the dollar amount, adjusted
for family size, as determined annually by the department for
the city or county in which the zone is located.

"Metropoiitan central city" means a city so designated by
the U.S. Office of Management and Budget,

"Nef loss* means (i} that the gross permanent full-iime
employment of a business firm located in the Commonwealth
was greater than the gross permanent full-time employment
of the business firm after relocating within an enterprise zone
or zones; or (i) after the business firm expands a frade or
business into an enterprise zone the gross permanent full-
time employment of a business firm's locations outside of an
enterprise zone or zones in the Commonwealth has been
reduced.

"New business” means a business not previously
conducted in the Commonwealth by such taxpayer and that
begins operation in an enterprise zone after the zone was
designated. A new business is also one created by the
establishment of a new faciiity and new permanent full-time
employment by an existing business firm in an enterprise
zone and does not result in a net loss of permanent full-time
employment outside the zone.

"Number of eligible permanent full-fime positions” means
the amount by which the number of permanent full-time
positions at a business firm in a grant year exceeds the
threshold number. :

“Payroll period” means the period of time for which a
business firm normally pays its employees.

"Permanent full-time position” means a job of indefinite
duration at a business firm located in an enterprise zone, and
requiring either (i) @ minimum of 35 hours of an employee’s
time a week for the entire normal vear of the business firm's
operations, which normal year must consist of at least 48
weeks, oF (i) a minimum of 35 hours of an employee's time a
week for a portion of the taxable year in which the employee
was initially hired for, or transferred to the business firm or (i)
a minimum of 1,680 hours per year if the standard fringe
benefits are paid by the business finm for the empioyee.
Seasonal, temporary, leased or contract labor positions, or a
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position created when a job function is shifted from an
existing focation in this Commonwealth to a business firm
located within an enterprise zone shall not gqualify as
permanent full-time positions.

"Placed in service” means: (i) the final ceriificate of
occupancy has been issued by the local junisdiction for real
property improvements; or (i) the first moment that
machinery becomes operational and is used in the
manufacturing of a product for consumption; ar (i} in the
case of teols and equipment it means the first moment they
are used in the performance of duty or service.

*Qualified business firn" means a business firm meeting
the business firm requirements in 43 MAC-5-414-80 13 VAC
5-111-30 or 13 VAC 5-111-90 and designated a gualified
business firm by the department.

"Qualified zone improvemenis” means the amount of
property chargeable to a capital account for improvements to
rehabilitate or expand depreciable real property placed in
service during the taxable year within an enterprise zone,
provided that the total amount of such improvements equals
or exceeds (i} $50,000 and (i} the assessed value of the
original facility immediately prior to the rehabilitation or
expansion. Qualiied zone improvements include
expendifures associated with any exterior, structural,
mechanical, or electrical improvements necessary to expand
or rehabilitate a building for commercial or industrial use.

1. Qualified zone improvements include, but are not
limited to, the costs associated with excavation, grading,
paving, driveways, roads, sidewalks, landscaping or
other land improvements, demolition, carpentry,
sheetrock, plaster, painting, ceilings, fixtures, doors,
windows, fire suppression systems, roofing and flashing,
exterior repair, cleaning and clean-up.

2. Qualified zone improvements do not include (i) the
cost of furnishings; (i) any expenditure associated with
appraisal, architectural, engineering and interior design
fees, (iii) loan fees; poinis or capitalized interest; (iv)
legal, accounting, realtor, sales and marketing or other
professional fees; (v) closing costs, permits, user fees,
zoning fees, impact fees, inspection fees; (vi) bids
insurance, signage, ulilities, bonding, copying, rent loss,
or temporary facilities incurred during construction; (vii}
ulility hook-up or access fees; {viii} outbuildings er ; (i)
the cost of any well, septic, or sewer system; or {i) x}
cost of acquiring land or an existing building.

3. In the case of new construction, qualified zone
improvements also do not include Jand, land
improvements, paving, grading, driveway, and interest.

"Qualified zone invesfmeni” means the sum of gualified
zone improvements and the cost of machinery, tools, and
equipment used in manufacturing tangible personal property
and placed in service on or after July 1, 1995. Machinery,
equipment, tools, and real property that are leased through a
capital lease and that are being depreciated by the lessee or
that are transferred from out-of-state to a zone location by a
business firm may be included as gualified zone investment.
Such leased or transferred machinery, equipment, teols, and
real property shall be valued using the depreciable basis for

federal income tax purposes. Machinery, tools and
equipment shall not include the basis of any property: {ij for
which a credit was previously granied under § 58.1-280.1 of
the Code of Virginia; (i} which was previously placed in
service in Virginia by the taxpayer, a related party, as definag
by internal Revenue Code § 267(h), or a trade or business
under common conirol; as defined by Intemal Revenue Code
§ 52(b); or (iii) which was previously in service in Virginia and
has a basis in the hands of the person acquiring i,
determined in whole or in part by reference to the basis of
such property in the hands of the person whom acquired, or
Internal Revenue Code § 1014{a).

"Qualified zone resident” means an owner or tenant of real
property located in an enterprise zone who expands of
rehabilitates such real property io facilitate the conduct of a
frade or business by such owner or tenant within the
enterprise zone. 0 the case of a parnership, fimited liakilily
company or S corporation, the term "qualified zone resident”
means the parnership, limited liabilly company or S
corporation.

"Real properly improvaments lax credit” means s credi
provided to a small gualified zone resideni pursuant fo §
59.1-280.1 C of the Code of Virginia.

"Redetermined base year’ means the base yesr for
calculation of the number of eligible permanent ful-lime -
positions in a second or subseguent three-vear grant geriod.
if a second or subseguent three-year grant perdod is
requested within two vears afier the previous three-year
period, the redetermined base year will be the last grant year.
The calculation of this redetermined base year will be
determined by the number of positions in the preceding base
year, plus the number of threshold positions, plus the number
of permanent full-time positions receiving grants in the final
year of the previous grant period. if a business firm applies
for subsequent three-year periods beyond the two vears
immediately following the completion of a three-year grant
period, the firm shall use one of the two preceding calendar
years as the base year, at the choice of the business firm.

"Related party" means those as defined by Internal
Revenug Code § 267{p).

"Seasonal employment’ means any employee who
normally works on a fulllime basizs and whose customary
annual employment is less than nine months. For example,
individuals hired by a CPA firm during the tax refum season
in order to process returns and who work full-ime over &
three-month peried are seasonal employees.

“Small gqualified business " means any gualifisd
business finm other than a large gualified business finm.

“Small qualified zone resident” means any gualified zone
resident other than a large qualified zone resident.

"Surplus public land” means land within & zong which is
owned by the Commonwealth or a unit of local government
and which meets the following standards,
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1. In the case of land owned by a unit of Iocal
government () the land is not being used for a public
purpuse nor designated or targeted for & specific public
wes in an adocted fand use plan, faciliies plan, capital
improvemenis plan of other official public document; {i)
no tangible harm would be incurred by the unit of local
govarnment if the land were eliminated from its holdings;
and (i) sale of the land would not viciate any restriction
stated in the deed,

2. In the case of land owned by agencies of the
Commorwveslth, sxcept land acguired by the Virginia
Departrnent of Transportation for the congtruction of
highways, the Jand has been determined to be surplus to
the Commonwealth In accordance with criteria and
procedures established pursuant to §§ 2.1-504 through
2.1-512 of the Code of Virginia.

3 In the case of land acguired by the Virginia
Department of Transporiation for the construction of
highways, the land has been determined to be surplus fo
the nesds of the State Highway Commission and the
Commuonwealth  in accordance  with  crilerla and
procediures esiablished pursuant to 33.1-93, 33.1-
149 and 33.1-154 of the Code of Virginia. The
Commonweaalth Transportation Commissioner, prior fo
determining that land surplus o its needs is also surplus
to the Commonwealth, may make such land available to
other state agencies in accordance with procedures
established pursuant to §§ 2.1-504 through 2.1-512 of
the Code of Virginia.

“Tax duse” means the amount of tax liability as determined
by the Deparlment of Taxation or the Siate Corporation
Commission.

"Tax yvear® means the year In which the assessment is
made.

"Taxable ysar® means fhe year in which the tax due on
state taxable incoms, stale faxable gross receipts or state
taxable net capital is accrued.

"Threshold number” means 110% of the number of
permanent fulltime posgitions in the base vear for the first
three-year period in which a8 business firm ig eligible for an
enterprise zone incentive grant. For a second and any
subseguent three-year period of eligibility, the threshold
means 120% of the number of parmanent full-time positions
in the applicable base vyear as redstermined for the
subsequent three-year period. if such number would include
a fraction, the thrashold number shall be the next highest
integer, Where there are no permanent fulitime positions in
the base vear, the threshold will be zero.

"Fransferred employse”™ means an employee of a firm n
the Commonwaalih that is relocated to an enterorise zone
facility owned or operated by that firm.

“Unit of focal govemment” means any county, city or town,
Special  puipose  pelitical  subdivisions, such  as
redevelopment and  housing  authorties  and  jndustrial
development authorities, are not units of local governiment.

Zone® means an enierprise zone declared by the
Governor i be gligible Tor the benefits of this program.

“Zaone fnvestment tax credit” means & credit provided fo a
farge qualified zone resident pursuant in § 549.1-280.1 J of the
Code of Virginia.

“Fone pesident™ meang g person whose g:)iancrpaé ptace of
residency is within the boundaries of a-givendocalil
enterprise zone efZones. Parsons who meet the def nmon of
bath low-income and zone residert may not be courted as
both for purposes of meeting employment requirements for
the general tax credit.  [Insiead, gualifying business firms
musgt claim these persens as eithar low-income or zone
resident. Zone residency must be verified annually.

13 VAC 5-111-40. Procedures for becoming a Eaualified
business firm.

A In order to become gualified for the purpose of receiving
siate tax incentives under this program, a new business firm
must submit to the department Form EZ-4N staling that it
meets the requirements of 13 VAC 5-111-30 B. An existing
business firm must submit Form EZ-4E siating that it meels
the requirements of 12 VAC 5-111-30 C. These forms must
be prepared by an independent certified public accountant
{CPA) licensed by the Commonwealth.

B. Proof of qualification, Form EZ-4N or Form EZ-4E,
when completed and signed by an independent CPA, shall be
prima facie evidence that a business firm is qualified to
receive state iax ncenlives: but the evidence of eligibility
shall be subject o rebufial  The depariment or the
Department of Taxation or State Corporaltion Commission, as
applicable, may at its discrefion require any business fimm fo
provide  supplemental  informafion  regarding  the firm's
eligibility (i) as & gualified business firm or (i) for a tax credit
claimed pursuant to this section.

C. Determination of emplovee lowincome status.  in
determining whether a business firm meets the reguirements
of 13 VAC 5-111-30 B or C, an independent CPA may accept
a sighed stalement from an employes affirming that he meets
the definition of a low-income person.

0. Apnual submission of form. A business firm must
submit either Form EZ-4N or Form EZ-4E for each year in
which state tax incentives are reguested. Form EZ-4N or
Form EZ-4E must be submilted to the depantment no later
than 30 calendar days prior to the firm's normal or extended
deadline for filing a relum for state corporate income tax,
state individual income {ax, state franchise or license tax on
gross receipls, or state franchise tax on net capital.

E. Certification by the department. Within 14 calendar
days of receipt of Form EZ-4N o Form EZ-4E, the
deparment will:

1. Review the form;

2. Cerify to the Commissioner of the Virginia
Department of Taxation, or in the case of public service
companies to the Director of Public Service Taxation for
the State Corporation Commission, the applicability of
the fax cradits requested by the firm; and

3. Forward thres copies of the cerification to the firm
{(ong copy for the firm's records and two copies 1o be filed
with the applicable stale tax returns) or notify the firm
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that it fails to qualify for state tax incentives under 13
VAC 5-111-30.

F. Submission of state tax returns. A business firm, upon
receipt from the department of copies of the certificate of its
gualification to receive state tax incentives, may file the
applicable state tax returns. In order for the Virginia
Department of Taxation or the State Corporation Commission
to grant the incentive or incentives requested, the appropriate
copy of the cerificate of qualification must be attached to the
firm's tax return.

When a partnership or smali business corporation electing
to be taxed under Subchapter S of the federal Internal
Revenue Code requests a credit or credits against state
individual income tax on hehalf of ils partners or
shareholders, each partner or shareholder must attach to its
state individual income tax return a photocopy of the
appropriate ceriificate of gualification received by the firm.

G. Denial of tax credit. Any certification by the department
pursuant fo this section shail not impair the authority of the
Department of Taxation or State Corporation Commission to
deny in whole or in part any claimed ftax credit if the
Department of Taxation or State Corporation Commission
defermines that the qualified business firm is not entitled fo
such tax credit. The Department of Taxation or the Stale
Corporation Commission shall nofify the department in writing
upon determining that a business firm is ineligible for such a
tax credit.

G- H. Time limits for receiving Virginia state tax incentives.
Businesses that began operations before July 1, 1992, are
eligible to receive five years of tax incentives beginning with
the first taxable year in which the firm qualifies. Businesses
that began operations after July 1, 1992, are eligible to
receive tax incentives for 10 years beginning with the first
taxable year in which they qualify. [f a firm fails to become
qualified for any iaxable year during its qualification period, it
forfeits the right to request state tax incentives for that year,
However, the firm is eligible to become qualified for any
remaining years of its five- or 10-year cycle.

H- I. Prohibition on requalification due to reorganization of
a fim. A business firm may not qualify for state tax
incentives for more than its qualification period by
reorganizing or changing its form in a manner that does not
alter the basis of the firm's assets or result in a taxable event.

13 VAC 5-111-60. Allowance for business firms qualified
prior to July 1, 1995, to use other enterprise zone
incentives.

Business firms already qualified prior to July 1, 1995, may
apply for both the real property tax credits provided by Part V
(13 VAC 5-111-140 et seq.) and enterprise zone incentive
grants provided in Part VI (13 VAC 5-111-210 et seq.,
provided the appropriate provisions are met. However,
businesses qualified prior to July 1, 1995, are not eligible for
additional general tax credit periods other than those
previously qualified for. In addition, these businesses shall

“7 not be subject to inclusion in the $5 million limitation set forth

in 13 VAC 5-111-85 A or $3 million limitation set forth in 13
VAC 5-111-85B.

13 VAC 5-111-70. Effective dates.

Beginning on and after July 1, 1995, but before January 1,
2005, a smalf qualified business firm shall be allowed a credit
against taxes imposed by Articles 2 (Individuals; § 58.1-320
et seq.) and 10 (Corporations; § 58.1-400 =t seq,) of Chapter
3; Chapter 12 {Bank Franchise; § 58.1-1200 et. seq.) Article 1
{Insurance Companies; § 58.1-2500 et seq.} of Chapter 25,
or Article 2 (Telegraph, Telephone, Water, Heat, Light, Power
and Pipeline Companies; (§ 58.1-2620 et seq.) of Chapler 28
of Title 58.1 of the Code of Virginia as provided in this
regulation for 10 consecutive years in an amount egualing up
to 80% of the tax due the first tax year, and up to 60% of the
tax due for the second through tenth tax years.

13 VAC 5-111-80. Calculation of credit.

A, The amount of credit zllowed shall not exceed the tax
imposed for such taxabie year. An unused tax credit may nof
be applied to future vears, Any credit not useable for the
{axable year the credit was allowed shall not be caried back
to a preceding taxable year. The credit is not refundable.

B. If, due to adjustments, the amount of actual tax labilily
as reported on the application changes, the amount of credit
that the qualified business firm will be eligible to raceive will
not exceed the amount of credit authorized by the
department. However, if, as a result of adjusiments, the iax
liability decreases from the amount stztad on the application,
the qualified business firm will receive a lower credit amount
based on the new tax liability.

C. #—a For !arge quahﬁed busnnes'= f rms maka‘s-q&a%&é

; the percentage ameums m?’ the
income fax credits available to such gualified business firms
under 13 VAC 5-111-70 shall be determined by agreement
between the department and the gualified business firm. The

negotiated percentage amount shall not excesd the

percentages specified in 13 VAC 5-111-70.

D. Tax credits provided for in this section shall only apply
fo faxable income of a qualified business firm attribufable {o
the conduct of business within the enterprise zone. Any
qualified business firm having taxable income from business
activity both within and without the enterprise zone, shall
allocate and apportion ils V;rgmfa taxabie mcomea attnm*aoh
to the conduct of busmess dance-with-thep

Vmgwa« as foﬂows h

1. The poriion of a qualified business firm's Virginia
taxable income allocated and apportioned fo business
acliviies within an enferpiise zone shall be delemines
by multiplving its Virginia {axable income by a fraclion,
the nurmerator of which is the sum of the properly facior
and the payroll faclor, and the denominator of which is
two.

a. The properly factor is a fraction. The numerator is
the average value of real and tangibie persvisi
property of the business firm which iz used in fhe
enterprise zone. The denominalor is the average
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value of real and fangible personal property of the
business firm used everywhere in the Commonwealth.

b, The pavroll factor is a fraction. The numeralor is
the fotal amouni pald or acorued within the enferprise
zone during the taxable period by the business firm for
compensation. The denominafor s the folal
compensalion paid or accrued everywhere in the
Commonwealth during the ltaxable perdod by the
business firrm for compensation,

2. The property facior and the payrolil factor shall be
defermined iIn  accordance with the procedures
established in §§ 58.1-409 through 58.1-413 of the Code
of Virginia for determining the Virginia taxable income of
& corporafion having income from business aclivities
which is faxable both within and without the
Commonwealth, mutatis mutandis.,

3. If & qualified business firm believes that the method of
aflocation and apporticnment hereinbefore prescribed as
administered has operated or will operale o allocate or
apportion to an enferprise zone a lesser portion of ifs
Virginia faxable income that is reasonably affbufable to
a business conducled within the enterprise zone, if shall
be entiffed to file with the Depariment of Taxation a
stalement of ils objections and of such alfemative
method of affocalion or apportionment as it beligves o
be appropriate under the cirumstances with such detail
and proof and within such fime as the Depariment of
Taxafion may reasonable prescribe. If the Department of
Taxation conciudes that the method of aliocation or
apporficnment employed is In fact inequitable or
inapplicable, it shall redefermine the faxable income by
such other method of allocafion or apportionment as best
seems calculated o assign fo an enterprise zone the
portion of the qualified business fim's Virginia taxable
income reasonably afidbutable to business conducted
within the enferprise zone.

event that taxpayer requesis exceed the Commonwealth's
annual fiscal limitation sach laxpayer shall be granted a pro
rata amount ag determined by the depariment. The amount
of such prorated credit shall be determined by applying a
fraction, the numerator of which shall be the gross credits
requasted by the taxpayer for such vyear, and the
denominator of which shall be the total gross credits
requested by all taxpayers for such year, fo the
Commonwealth's annual financial limitation. The credit which
may bhe requesied each year shall be subject to the
limitations provided by 13 VAC 5-111-70 and 13 VAC 5-111-
170 A

F. In the avent that a taxpayer who is subject to the annual
fiscal fimitafion imposed pursuant to subsection E of this
section and is siso allowed another credit pursuant to another
section of the Code of Virginia, such taxpayer shall be
considered to have first utilized any credit allowed which does
not have a carry forward provision, and then any credit which

is camied forward from & proceeding taxable year, prior {o
utitization of any credit granted pursuant to this section,

13 VAC 5-111-85. Annual fiscal limitations,

A. Except as provided in subdivision B 1 of § 59.1-280.2 of
the Gode of Virginia, the lotal amount of (i) business {ax
credifs granted to small gualified business firms in 13 VAC 5-
111-70 and (i) real property investment tax credits granfed o
small qualified zone residenis in 13 VAC 5-111-150 for the
Commonwealth’s fiscal year ending June 30 as provided for
in § 59.1-280 A of the Code of Virginia shall not exceed $5
miftion.

B. Except as provided in subdivision B 1 of § 58.7-280.2 of
the Code of Virginia, the total amount of (i} business tax
credits granted {o large qualified business firms in 13 VAC 5-
111-80 C and {ii} real properly investment tax credits granfed
to large qualified zone residents in 13 VAC 5-111-170 for the
Commonwealth’s fiscal year ending June 30 as provided for
in § 59.1-280 A of the Code of Virginia shall not exceed $3
miflion.

C. If the ftotal amount of tax credits for which small
qualified business firms are eligible under subsection C of §
59.1-280 of the Code of Virginia and small qualified zone
residents are eligible under subsection C of § 59.7-280.1 of
the Code of Virginia exceeds $§5 million in any fiscal year in
which the amount of fax credits for which large gqualified
business firms are eligibie under subsection D of § 59.1-280
of the Code of Virginia and large qualified zone residents are
eligible under subsection D of § 59.1-280.1 of the Code of
Virginia is less than three million dolfars, then the amount of
tax credits available to such small qualified business firms
and small qualified zone residents shall be increased by the
amount by which the lax credils for such large qualified
business firns and large qualified zone residents are eligible
is less than 33 miflion.

D. if the tofal amount of tax credits for which large
qualified business firms are eligible under subsection D of §
£8.1-280 of the Code of Virginia and large gualified zone
residents are eligible under subsection D of § 59.1-280.1 of
the Code of Virginia exceeds three million dolfars in any fiscal
year in which the amount of fax credits for which small
qualified business firms are eligible under subsection C of §
59.1-280 of the Code of Virginia and small qualified zone
residents are eligible under subsection C of § 59.1-280.1 of
the Code of Virginia is less than $5 million, then the amount
of tax credits available fo such large qualified business firms
and large qualified zone residents shall be increased by the
amount by which the fax credifs for such small qualified
business firms and small qualified zone residents are eligible
is less than $5 million.

13 VAC 5-111-90. Qualified business.

Qualification for the credii can occur by satisfying the
criteria in subdivisions 1 through 3 of this section. Any
business firm may be designated a qualified business for the
purpose of this credit if it meets the following criteria:

1. A business firm establishes within an enterprise zone
a trade or business not previously conducted in the
Commonwealth of Virginia by such taxpayer, and at least
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40% 25% or more (except for businesses qualifying prior
to July 1, 1887, when it shall be af least 40% or more) of
the permanent fuli-ime employees employed at the
business firm's establishment or establishiments located
within the enterprise zone must either have incomes
below 80% of the median income for the jurisdiction prior
to employment or are be zone residents. Zone residency
will be subject to annual verification, while low-income
status verification is only required upon initial
employment. A new business is also one created by the
establishment of a new facility and new permanent full-
time employment by an existing business firm in an
enterprise zone and does not result in a net loss of
permanent full-time employment outside the zone.

2. A business firm is actively engaged in the conduct of a
trade or business in the Commonwealth of Virginia, and
increases the average number of permanent full-time
employees employed at the business firm's
establishment or establishments located within the
enterprise zone by at least 10% over the lower of the two
preceding taxable years' employment with no less than
405 25% (except for businesses qualifying prior to July
1, 1997, when it shall be no less than 40%) of such
increase being employees who have incomes below
80% of the median incoms for the jurisdiction prior to
empioyment or are zone residents. In the event that a
company has activities both inside and outside the
enterprise zone, the business firm may not aggregate
activity from outside the zone for calculation of
employment increase. Other employment positions that
shall not be used in the calculation of the 10%
employment increase are referred to in subdivision 3 of
this section and 13 VAC 5-111-120.

3. A business firm is actively engaged in the conduct of a
trade or business in the Commonwealth and relocates to
begin operation of a trade or business within an
enterprise zone and increases the average number of
permanent full-time employees by at least 10% over the
lower of two preceding taxable years' employment with
no less than 40% 25% or more (except for businesses
qualifying prior to July 1, 1997, when it shall be af least
40% or more) of such increase being employees who
have incomes below 80% of the median income for the
jurisdiction prior to employment or are zone residents.
Current employees of the business firm that are
transferred directly io the enterprise zone facility from
another site within the state resulting in a net loss of
employment at that site shall not be included in
calculating the increase in the average number of
permanent full-ime employees by the business firm
within the enterprise zone.

4. A business firm that was not previously conducted in
the Commonwealth by such taxpaper who acguires or
assumes a trade or business and continues its
operations must meet the requirements for gualification
described in subdivision 3 of this section and 13 VAC 5-
111-120.

5. A business firm located within a locality's enterprise
zohe or zones that moves to another Jocation within that
locality's enterprise zone or zones must meet the

requirements for qualification desecribed in subdivisions
1, 2, and 3 of this section, 13 VAC 5-111-100, and 13
VAC 5-111-120.

6. A business finm moving from ope locality's enterprise
zone to another locality's enterprise zone prier {0 bsing
qualified shall be subject to the requirements desciibed
in subdivision 3 of this section and 13 VAC 5-111-120.

7. A business finn that has aiready qualified for
enferprise zone incentives and moves from one locality's
enterprise zone into another locality's enlerprise zone
shall no longer be gualified unless the firm increases its
permanent full-time employment by an additional 10%
over the last vear of gualification,

8. The business firm must ceriify annually to the
Department of Housing and Community Development on
prescribed form or forms, and other documentation as
reguired by the depariment, that the firm has mei the
criteria for qualification prescribed in subdivisions 1
through 7 of this section. The form or forms referred o
in this subdivision must be prepared by an independent
certified  public  accountant lcensed by  the
Commonwealth and shall serve as prima facie evidence
that the business firm met the definition of a2 qualified
business: but the evidence of eligibility shall be subject
to rebuttal. The deparimeni or the Depariment of
Taxation or &tafe Comoration Comynission, as
applicable, may at fis discrelion require any business
firm to provide supplemental information regarding the
fimv's eligibility (i} as a qualified business firm or {ii} for
fax credit pursuant to 13 VAC 5-111-70.

13 VAC 5-111-110. Certification to Tax Commissioner in
accordance with § 59.1-280 A of the Code of Virginia.

A. The department shall certify to the Commissioner of the
Virginia Depariment of Taxation, or in the case of public
service companies to the Director of Public Service Taxalion
for the State Corporation Commission, the applicability of the
tax credits requested by the firm; and forward two copies of
the cerification to the firm, one copy for the firm's records
and one copy to be filed with the applicabie stata tax return or
returns, or notify the firm that it fails o qualify for state tax
incentives under this part.

B. Submission of state tax returns. A husiness firm, upon
receipt from the department of copigs of the certificate of iis
qualification to receive siale tax incentives, may file the
applicable state tax returns. In order for the Virginia
Department of Taxation or the State Corporation Commission
to grant the incentive or incentives requested, the appropriate
copy of the certificate of qualification must be attached to the
firm's tax return.

When a parinership or small business corporation electing
to be taxed under Subchapier 8§ of the federal Internal
Revenue Code requesis a credit or credits against siate
individual income tax on behalf of its parners or
shareholders, each pariner or shareholder must attach 1o iis
state individual income tax return a photocopy of the
appropriate certificate of qualification received by the firm.
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C. Denial of fax cradil. Any certificafion by the depariment
pursuant fo this section shall not Impair the authonty of the
Department of Taxation or State Corporgtion Commission o
deny in whole or in part any claimed fax credit if the
Depariment of Taxalion or Slale Corporation Commission
determines that the qualified business firm is not entitled to
such fax credif, The Department of Taxatlion or the Stafe
Comporafion Commission shall notify the depariment in writing
upon determining that a business firm is ineligible for such a
tax credit.

13 VAC 8-111-120. Anti-chuming,

A. A permanent full-ime position shall not include any
employee:

1. For which a credit under this chapter was previously
earnad by a related party, as defined by the Internal
Revenue Code § 267(b) or a trade or business under
cormmoen control; -

2. Who was previously employed in the same job
function in Virginia by a related party, or & trade or
business under common control,

3. Whose job funclion was previously performed at a
different location in Virginia by an employee of the
taxpayer, a related paily, or a trade or business under
common controf;

4. Whose previous job function previously qualified for a
credit in connection with a different enterprise zone
location on behalf of the taxpayer, a related party, or a
trads or business under common control;

5. Whose job function counted for purposes of
determining a 10% increase by an existing business firm
and crediled in an earlier taxable year on behalf of the
taxpayer, a related party, or a trade or business under
common control; or .

G. Whose job function was filled in the Commonwealth
and the frade or business where this job funclion was
located was acquired or assumed by another taxpayer.

B. A new penmanent full-time position which otherwise
gualifies for the credit will not be disqualified for purposes of
the credit where the employer chooses to use more than one
individual {o fill the position. This exception is limited to those
situations where no more than two employees are used to fill
a position, such employees are eligible for essentially the
same benefits as full-time employees, and each employee
works at least 20 hours per week for at least 48 weeks per
year.

13 VAC 5-111-140. Effective dates,

For taxable yvears beginning on and after July 1, 1995, but
before Janvary 1, 2005, a texpayer qualified small zone
resident shall be allowed a real property improvement fax
credit against taxes imposed by Anicles 2 (Individuals; §
58.1-320 et seq.) and 10 (Corporations; § 58.1-400 et seq.) of
Chapter 3; Chapter 12 (Bank Franchise; § 58.1-1200 et.
seq.); Ardicle 1 (Insurance Companies; § 58.1-2500 et seq.)
of Chapter 28, or Aricle 2 (Telegraph, Telephone, Water,
Heat, Light, Power and Pipeline Companies; § 58.1-2620 et

seq.) of Chapter 26 of Title §8.1 of the Code of Virginia, as
provided in this chapter.

13 VAC 8-111-150. Computation of credit.

A. For any small qualified zone resident, the amount of
credit earned shall be equal f¢ 30% of the qualified zone
improvements and shall be refundabie. However, in no event
shall the cumuiative credit allowed to a small qualified zone
resident exceed $125,000 doltars in any five-year period. An
unused {ax credit may not be applied to fulure years. Any
credit not useable for the taxable year the credit was allowed
shall not be carried back to a preceding taxable year. Any
credit determined in accordance with this subsection that
exceeds the tax liability for the taxable year it is requested
shall be refunded to the taxpayer subject to the fimitations
contained in subsection C of this section.

B. Qualified zone improvements shall nof include the basis
of any property: (1) for which a credit under this section was
previously granted; (i) which was previously placed in service
in Virginia by the taxpayer, a related party, or a trade or
business under common confrol; or (i) which was previously
in service in Virginia and has a basis in the hands of the
person acquiring it, determined in whole or in part by
reference to the basis of such property in the hands of the
person from whom acquired, or Internal Revenue Code §
1014 (a).

C. The eredit crediis provided for in this section is and in 13
VAC 5-111-70 for small qualified businesses are subject to
annual fiscal limitations based on the Commonwealth's fiscal
year ending June 30th as provided for in §§ 58-34-280-A-and
59-+-280.4J 58.7-280.1 C and 59.1-280.2 B 1 of the Code of
Virginia.  In the event that taxpayer requests exceed the
Commonwealth's annual fiscal limitation, the taxpayer shall
be granted a pro rata amount by the depariment, determined
in accerdance with 43 3AC 8- 11 80 E 13 VAC 5-711-85 A.

D. If the iolal amount of tax credils for which small
gualified business firms are eligible under subsection C of §
58.1-280 of the Code of Virginia and smail gualified zone
residents are eligible under subsection C of § 58.1-280.1 of
the Code of Virginia exceeds $5 miilion in any fiscal year in
which the amount of tfax credits for which large qualified
business firms are eligible under subsection D of § 59.1-280
of the Code of Virginia and large qualified zone residents are
eligible under subsection D of § 59.1-280.1 of the Code of
Virginia is less than $3 milfion, then the amount of fax credits
available to such small qualified business firms and smalf
qualified zone residents shall be increased by the amount by
which the fax crediis for such large qualified business firns
and farge qualified zone residents are efigible is less than $3
million.

13 VAC 5-111-160. Eligibility.

A. A business firm is eligible to receive a credit for real
properly improvements provided:

1. The total amount of the rehabilifation or expansion of
depreciable real property placed in service during the
taxable year within the enterprise zone equals or
exceeds $50,000 and the assessed value of the original
facility immediately prior to rehabilitation or expansian.
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2. The cost of any newly constructed depreciable
nonresidential real properly (as opposed fo rehabilitation
or expansion) is at least $250,000 with respect to a
single facility. For purposes of this subdivision, land,
land improvements, paving, grading, driveway and
interest shall not be deemed to be gualified zone
improvements.

B. The business firm must certify to the Depariment of
Housing and Community Development on the prescribed
form or forms, and other documents as prescribed by the
department, that the firm has met the criteria for qualification
prescribed in this section. The form or forms referred to in
this subsection must be prepared by an independent certified
public accountant licensed by the Commonwealth and shall
serve as prima facie evidence that the business firm met the
qualifications- but the evidence of eligibility shall be subject to
rebuttal. The depariment or the Department of Taxation or
State Comoration Commission, as applicable, may af its
discretion require any business firm {o provide supplemental
information regarding the firm's eligibility (i) as a qualified
business fim or (i) for a fax credit claimed pursuant to 13
VAC 5-111-150 A.

13 VAGC 5-111-170. Zong investment tax credits.

; -imepositions—then Alarge quallfed
zone resadent shalE be elzgnble for a credit in an amount of up
to 5.0% of the qualified zone investments in lieu of the credit
provided for in 13 VAC 5-111-150 A. The zone investment
tax credit provided by this subsection shall not exceed the tax
imposed for such taxable year, but any tax credit not usable
for the taxable year generated may be carried over until the
full amount of such credit has heen utilized.

B. The percentage amount of the zone invesiment tax
credit granted to a large qualified zone resident shall be
determined by agreement between the deparntment and the
large qualified zone resident, provided such percentage
amount does not exceed 5.0%.

C. The percentage amounts of the business income tax
credit provided in 43-VAGC-5-111-80-A 13 VAC 5-7111-80 C
which may be granied to a large qualified business firm is
also subject to agreement between the depariment in the
event that a farge qualified zone resident is also a large
qualified business firm, provided such percentage amounts
shall not exceed the percentage amounts otherwise provided
in 433 MAGC B4 80-A 13 VAC 5-7111-80 C.

. srmined lapa Ak The credtts prowded for in
: .=thrs sectton and in ‘!3 VAC 5-111-80 C for large qualified
businesses are subject fo annual fiscal limitations based on

the Commonwealth’'s fiscal year ending June 300 as
provided for in §§ 59.1-280.1 D and 59.1-280.2 B 2 of ihe
Code of Virginia. In the eveni ihaf faxpayer requesis excesd
the Commonwealth's annual fiscal limitation the {axpayer
shall be granted a pro rata amount by the department,
determined in accordance with 13 VAC 5-1711-85 B. The
amount of such prorated grant shall be detarmined by
applying a fraction, the numerator of which shall be the gross
credit requested by the taxpayer for such year, and ths
denominator of which shall be the iotal gross credils
requested by all taxpayers for such wyear i the
Commonwealii's annual fiscal limitation. The credit which
may be reguesied each vear shall be subject to the limitation
provided by subsection A of this section.

E. Ifthe total amount of tax credits for which large qualified
business firms are eligible under subsection D of § 53.1-280
of the Code of Virginia and large gualified zone residents are
eligible under subsection D of § 59.1-280.1 of the Code of
Virginia exceeds three million dollars in any fiscal year in
which the amount of fax credits for which smali qualified
business firms are eligible under subseciion C of § 59.1-287
of the Code of Virginia and small guaiified zona residents are
eligible under subsection C of § 59.1-280 of the Code of
Virginia is less than five million doflars, then the amount of
tax credits available to such large qualified business fimns
and large qualiied zone residents shall be increassd by the
amount by which Ihe fax crediis for such small qualified
business finns and small qualified zone residents are sligibis
is less than five miflion dollars.

E: F. In the event that a taxpayer who is subject io the
annual fiscal limitafion imposed pursuant to subsection I of
this section and is also allowed anocther credit pursuant to
another section of the Gode of Virginia, such taxpaver shall
be considered fo have first utilized any credit allowed which
does not have a carry forward provigion, and then any credit
which is carried forward from a preceding taxable year, prior
to utilization of any credit granted pursuant io this section.

G. The business firm must cenify to the Depariment of
Housing and Community Development on prescribed fomn or
forms and other documents as prasciibed by the department
that the firm has metl the criteria for quadification prescribed in
this section. The form or forms referred fo in this subsection
must be prepared by an independent cerfifisd public
accountant licensed by the Commonwsalth and shall ssrve
as prima facie evidence that the business firm met lhe
qualifications, bul the evidence of eligibility shall be subject fo
rebuttal. The department or the Depariment of Taxafion or
State Corporafion Commission, as applicable, may at Hs
discretion reguire any business firm o provide supplemenial
information regarding the firn's sligitility (i) as a qualified
business firm or (i} for a fax credit claimed pursvant io 13
VAC 5-111-170 A,

13 VAC 5-111-200. Certlfacatmn to Tax Commissioner in
accordance with § 88-4-280-1-5-53.7-208 8 of the Cods of
Virginia.

A. The department shall cerify {0 the Commissionar of the
Virginia Depariment of Taxation, or in the case of public
service companies 1o the Direclor of Public Service Taxation
for the State Corporation Commission, the applicability of the
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tax credils requested by the firm; and forward two copies of
the cerfification fo the firm; one copy for the firm's records
and one copy to be filed with the applicable state tax return or
retumns oF notify the firm that it fails to qualify for state tax
incantives under Part IV (13 VAC 5-111-70 of seq.).

B. Submission of state tax relurns. A business firm, upon
receipt from the department of copies of the certificate of its
gualification {¢ receive state tax incentlves, may file the
applicable state tax retumns.  In order for the Virginia
Depariment of Taxation or the State Corporation Commission
o grant ths incentive or incentives requested, the appropriate
copy of the cerlificate of gqualification must be attached to the
firm's 1ax return.

Whan a partnership or small business corporation electing
to be taxed under Subchapter S of the federal Internal
Revenue Code requests a credit or credits against state
individual income tax on behalf of ity partners or
shareholders, each partner or sharehoider must attach to its
stale individual income tax return a photocopy of the
appropriate certificate of qualification received by the firm.

C.  Any cediffcation by the depariment pursuant to this
section shalf not impaiv the authonly of the Department of
Taxalion or State Corporation Commission io deny in whole
or in part any claimed tax credit if the Department of Taxation
or Sifale Comporation Commission defermines that the
qualified business firm is not entifled fo such tax credit. The
Department of Taxalion or the State Corporation Commission
shall notify the depariment in writing upon determining that a
business firm s inelfgible for such a tax credit.

13 VAC 5.114-280. Zone eligibility requirements.

A. To be eligible for consideration, an application for an
enterprise zone must meet the reguirements set out in this
section. :

B. For counties, cities and towns the proposed zone must
consist of an area made up of configuous United States
Census tracts or block groups or any part thereof. However,

nenceatiguousareas—of atloasto . o each- one
enferpiise zone in any counly, city, or fown may consist of
fwo noncontiguous zone areas. The size of the enterprise
zone shall consist of the total of the two nonconfiguous zone
areas. The two nonconfiguous zone areas shall not be
considered as separate zones for the purpose of calculating
the maximum number of zone designations. The maximum
combined land area cannot exceed maximum size guidelines
sef forth in subdivisions D 1, 2, 3 and 4 of this section.

C. The proposed zone must meet at least one of the
following disiress criteria as enumerated in the most current
U.S. Census or current data from the Center for Public
Service of lecal planning district commission: (i} 25% or more
of the households must have had incomes below 80% of the
median household income of the county or city; (i) the
unemployment raie must have been at least 1.5 times the
state average; or (i} demonstrate a floor area vacancy rate
of indusirial andfor commercial properties of 20% or mare.

D. All proposed zones shall conform to the following size
guidelines:

1. Metropolitan Central Cities - Minimum: 1/2 square mile
(320 acres);, Maximum: one square mile (640 acres) or
7.0% of the jurisdiction's land area or population,
whichever is largest. :

2. Towns and citiez other than Metropolitan Central
Cities - Minimum; 1/4 square mile (180 acres); Maximum:
172 square mile (320 acres) or 7.0% of the jurisdiction's
land area or population, whichever is largest.

3. Unincorporated areas of counties - Minimum: 1/2
square mile (320 acres); Maximum: six square miles
(3,840 acres).

5. 4. Consolidated cities. Zones in cities the boundaries
of which were created through the consolidation of a city
and county or the consolidation of two cities, shall
conform substantially to the minimum and maximum size
guidelines for unincorporated areas of counties as set
forth in subdivision 3 of this subsection.

&: 5. In no instance shall 2 zone consist only of a site for
a single business firm.

13 VAC 5-111-30C, Procedu-res for zone application and
designation.

A. Up to 50 enterprise zones may be designated by the
Governor  in  accordance with the procedures and
requirements set out in this section.

B. Applications for zone designation will be solicited by the
department in accordance with the following procedures and
requirements:

1. An application for zone designation must be submitled
on Form EZ-l to the Director, Virginia Department of
Housing and Community Development, The Jackson
Center, 501 North Second Street, Richmond, Virginia
23219, on or before the submission date established by
the department.

2. The local governing body must hold at least one public
hearing on the application for zone designation prior to
its submission to the department. Notification of the
public hearing is to be in accordance with § 15.1-431 of
the Code of Virginia relating to advertising of public
hearings. An actual copy of the advertisement must be
included in the application as Attachment A.

3. In order to be considered in the competitive zone
designation process an application from a jurisdiction
must include all the requested information, be
accompanied by a resolution of the local governing body
and be signed by the chief administrator or the clerk to
the town councii or county board of supervisors where
there is no chief administrator. The chief administrator or
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clerk, in signing the application, must certify that the local
governing body held the public hearing required in
subdivision 2 of this subsection.

4. As part of its application a locality may propose local
incentives including but not limited to: (i) reduction of
permit fees; (i) reduction of user fees; (iii) special
subclassifications and rates for business professional
and occupational license tax; (iv) partial exemption from
taxation of substantially rehabilitated real estate pursuant
to § 58.1-3221 of the Code of Virginia; (v} infrastructure
improvements, and (vi) crime reduction measures ;| and
{vii) adoption of a local enlerprise zone development
laxation program pursuant to § 58.1-3245 of the Code of
Virginia. When making an application jurisdictions may
also make propesals for regulatory flexibility, including,
but not limited to; (i) special zoning districts; (i) permit
process reform; (i) exemptions from local ordinances;
(iv) removal of regulatory barriers fo affordable housing;
and (v) other public incentives proposed. A jurisdiction
may also create a local enterprise zone association to
assist in the planning process and future management of
the enlerprise zone to assure that major decisions
affecting the zone's future take into account the needs of
both the public and private sector, including citizens of
the involved zone communities.

5. The likely impact of proposed local incentives in
offsetting identified barriers to private investment in the
proposed zone, together with the projected impact of
state tax incentives, will be factors in evaluating
applications.

8. A locality may establish eligibility criteria for local
incentives for business firms that are the less than, the
same as, or more stringent than, the criteria for eligibility
of grants or ofther benefits that the state provides.

7. Proposed local incentives may be provided by the
local governing bedy itself or by an assigned agent such
as a local redevelopment and housing authority, an
industrial development authority, a private nonprofit
entity or a private for-profit entity. In the case of a county
which submits an application on behalf of an
incorporated town, the county may designate the
governing body of the town to serve as its assigned
agent. In the case of a county which submits an
application for a zone encompassing unincorporated
county areas as weli as portions of one or more towns,
the county may desighate the governing body of the town
to serve as its assigned agent.

C. Within 60 days following the application submission
date, the department shall review and the director shall
recommend to the Governor those applications that meet a
minimum threshold standard as set by the department and
are competitively determined to have the greatest potential
for accomplishing the purposes of the program.

D. The depariment, in consultation with the Virginia
Economic Development Partnership, may allow up to five
enterprise zone designations to be utilized in an open
iubmission process for significant economic development
“opportunities in areas that are otherwise gqualified under
provisions of these regulations and meet minimum threshold

standards. The selection of these zones by the Govemor
shall be made upon recommendation and ceriification of
consistency with the program regulations by the depariment.

E. The Governor shall designate, upon recommendation of
the director, enterprise zones for a period of 20 years. The
Governor's designation shali be final.

F. A local governing body whose application for zons
designation is denied shall be notified and provided with the
reasons for denial,

13 VAC 5-111-310. Procedures and requirements for joint
applications.

A, Two or more adjacent jurisdictions submitting a joint
application as provided for in 13 VAC 5-111-300 € B must
meet the requirements seti out in this section.

B. The applicants must designate one jurisdiction to act as
program administrator. The jurisdiction so designated shali
be responsible for filing a survey of zone business conditions
and annual reports as provided for in 13 VAC 5-111-380 and
13 VAC 5-111-390.

C. In order to submit a joint application, Form EZ- must ba
completed and filed by the jurisdiction acting as program
administrator in accordance with the procedures set forth in
subdivisions B 1 through 4 of 13 VAC 5-111-300. In addition,
a copy of Form EZ-I-JA must be completed by each of the
other participating jurisdictions to certify that they are in
agreement in filing the joint application. A copy of Form EZ-I-
JA must be submitted to the department with Form EZ-l.

D. The applicants must meet all other requirements of
these regulations pertaining {o applicants. In the case of joint
applications, all references {o "applicant” and "local goveming
body" contained in the text of these regulations shall msan
the governing body of each paricipating jurisdiction.

13 VAC 5-111-330. Amendment of approved applications.

A. A local governing body will be permitted o request
amendments to approved applications for zone designaticn in
accordance with the procedures and requirements set out in
this section.

B. The lecal governing body must hold at least one puklic
hearing on the requested amendment prior to its submission
to the depariment. In the case of 2 boundary amendment
that invelves the elimination of an area or areas, the local
governing body must separately notify each property cwner
and business located within the affected area of the proposed
amendment pricr to holding the public hearing.

C. A request for an amendment must be submitted to the
department on Form EZ2-2. This form must be accompanied
by a resoclution of the local governing body and must cedify
that the local governing body held the public hearing requirsd
in subsection B of this section prior {o the adoption of the
resolution. In the case of a joint application, a request for an
amendment must be completed by the jurisdiction serving as
program adminisirator and must be accompanied by Form
EZ-2-JA. This form certifies that the other participating
jurisdictions are in agreement in filing the requesi for
amendment.
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D, Beginning on and afler July 1, 19985, enterprise zZone
jurisdictions will be required to thoroughly examine their
previously approved applications every five vears. The
jurisdiciion shall review all aspects of the application
boundaries, goals, objeclives, sirategies, actions and
incentives, 23 well as bariers o development, and include as
part of their annual report an explanation of why the
application or sections of the application need or do nof need
to be amended fo improve enterprise zone performance.
Application amendments relating to these requirements will
be required every five years if:

1. The jursdiclion has not yet developed goals,
objeclives, strategies and actions to overcome barriers to
development within the zone.

2. The jursdiclion has incentives that have not been
utilized during the five year period.

E. An enterprise zone application may be amended
annually by the jurisdiction. Amendments may be to the
entire applicalion or individual sections such as the boundary,
goals, objectives, strategies and actions, or incentives.

F. A proposed boundary amendment must meet the
following requirements:

1. The area proposed for expansion must be contiguous

‘to the emsimg zone except for a—eeunty—wﬁh——a

one enterpnse zone in any county, cn‘y or town
which may consist of two noncontiguous zone areas (see
13VAC 5-111-200 D4 B),

2. The enlarged zone must meet at least one of the
distress criteria outlined in 13 VAC 5-111-280 C.

3. Boundary amendments that involve the elimination of
area or areas from a zone shall be reviewed on a case-
by-case basis with the potential impact on affected
businesses and properly owners being given primary
consideration.  Such boundary changes cannot impact
the zone's ability to meet the required distress criteria
and cannot involve more than 15% of the total zone
acreage.

. The enlarged zone shall not exceed the maximum size
guidelines outlined in 13 VAC 5-111-290 D. A zone boundary
amendment may not consist of a sile for a single business
firm or be less than 10 acres.

H. The department will approve an amendment to local
incentives only if the proposed local incentives are equal or
superior to those in the application prior to the proposed
amendment or if the proposed cumulative local incentive
package is equal {o or greater than those in the application
priocr to the proposed amendment. The department will
approve an amendment fo expand zone boundaries or the
goals, shieclives, strategies and actions only if the proposed
amendment iz deemed to be consistent with the purposes of
the program as determined by the department.

1. A local governing body that is denied either a boundary,
goals, objeclives, siretegies and actions, or local incentive
amendment shall be provided with the reasons for denial.

13 VAC 5-171-400. Confidentiality of information.

A. Except in accordance with proper judicial order or as
otherwise provided by law, any employee or former employee
of the department shall not divulge any information acquired
by him in the performance of his duties with respect to the tax
liability, employment, properly, or income of any husiness
firm submitted to the depariment pursuant to Title 59.1 of the
Code of Virginia. Any person violaling this section shall be
guilty of a Class 2 misdemeanor. The provisions of this
section shall not be applicable, however, to:

1. Acts performed or words spoken or published in the
line of duty under law;

2. Inquiries and investigations to obltain information as to
the implementation of this chapter by a duly constituted
committee of the General Assembly, or when such
inquiry or investigation is relevant to ifs study, provided
that any such information shall be privileged;

3.  Disclosures of information to the Department of
Taxation or the State Corporation Commission as may
be required to implement the provisions of this chapter;
or

4. The publication of statistics so classified as to prevent
the identification of particular business firms.

VAR. Doc. No, R97-480; Filed May &, 1997, 1:28 p.m,

DEPARTMENT OF LABOR AND INDUSTRY

Safety and Health Codes Board

Title of Regutation; 16 VAC 25-35-10 et seq. Regulation
Concerning Certified Lead Contractors Notification, Lead
Project Permits and Permit Fees.

§§ 40.1-22(5) and 40.1-51.20 of the

Statutory Authority:

Code of Virginia.
Effective Date: June 26, 1997,

Summary:

This regulation requires all cerlified lead coniractors who
engage in lead projects in Virginia with a contract value
of §2,000 or more to notify the department in wrifing at
least 20 days before the beginning of such lead project.
Such notfification shall be provided on a department form
accompanied by the payment of a lead project permit
fee. The regulation also requires filing of amended
notifications prior fo changes in or cancellation of lead
projects.

The revision of the proposed regulation reflects the
position of the Department of Labor and Industry that the
notification and permitfing requirements shall apply only
to those coniractors required fo be certified by the
Department of Professional and Cccupational Regulation
when such coniractors are performing lead-related
activities. As a result, the definitions of the following
ferms have been revised to reference Virginia Board for
Asbestos and Lead’s Virginia Lead-Based Paint
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Acfivities Regulations, 18 VAC 15-30-10 et seq.:
“certifiod confractor,” “lead project,” end “resfderntial
buiding,” Since the Department of Labor and Industry's
ragulation appliss only to confraciors performing lead-
refated acilvities which require cerificalion or lfcensure
by the Depariment of Professional and Occupational
Regulation, a number of other definitions have been
deleted. In addition, the term “lead abatement project”
has been replaced by the fenm "lead project” or “iead-
refated activities.”  Hence, any changes that the
Department of Professional and Gccupational Regulation
may make fo fs cerdificalion or licensure requirements
will be incorporated into the Depariment of Labor and
industry’s fead notification and permitting requirements.
In addiion, In response fo public commenls, the
notification form has bheen revised fo delete the request
for informalion regarding the amouni of lead not
removed.

The regulation does nol mandate the abatement of fead
from any public or privale propeity. It does mandale
notification and issuance of & permit if 2 lead project is
undertaken. A cerfified lead confractor who performs
lead-related aciivilies in certain rasideniial buildings must
provide nofification fo the depardment but is not required
to pay a pernit fes.

Summary_of Public Comment and Agency Response: A
surrmary of comments mads by the public and the agency's
response may be obtained from the promulgaling agency o
viewed at the office of the Registrar of Regulsations.

Agency Contact: Copies of the regulation may be oblained
from Bonnie H. Robinson, Depariment of Labor and Industry,
13 South Thirteenth Street, Richmond, VA 23219, telephone
(804) 371-2631.

CHAPTER 35,
REGULATION CONCERNING CERTIFIED LEAD
CONTRACTORS NOTIFICATION, LEAD PROJECT
PERMITS AND PERMIT FEES.

16 VAC 25-35-10. Definitions.

The foliowing words and terms when used in this chapter
shall have the following meaning unless the context clearly
indicates otherwise:

in i‘he V:rg:ma Board fr’ Aebesi’as and Leads Vtrgmta Lead»
Based Painf Activifies Regufaﬁon 18 VAC 75-30-101.

omoliliop-mgans-tho-ast-of-puling-down-or-deskreying
aiy-bullding-or stustire: |

‘Department” means the Deparment of Labor and
Intlustry.
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‘Lead project” means any lead-related activify which
requires the contractor performing such activity to be ficensed
or certified by the Department of Professional and
QOccupational Reguiation. |

"Res:dent:al bu:!dmg" [ means—s#e—b%t»—hemes—medu!er

PUIPESE

5 is defi ned in the

Vngm.'a Board for Asbestos and Lead’s Lead-Based Paint
Activities Regulation, 18 VAC 15-30-101].

16 VAC 25-35-20. Authority and application.

A. This regulation is established in accordance w.'th §
40.1-51.20 of the Code of Virginia.

" B Thrs regulatron shall app.fy o all [ semﬁee'——lead

confractors in the performance of Iead—related actrwﬁes wh.'ch
require such contractors to be licensed or certified by the
Depariment of Professional and Qccupational Regulation ].

B C ]

This regulation shall not affect the reporiing
requirements under § 40.1-51.20 C of the Code of Virginia or
any other notices or inspection requirements under any other
provision of the Code of Virginia.

16 VAC 25-35-30. Notification and permit fee.

A. Witten notification of any lead [ abatement ] project, the
confract price of which is $2,000 or more, shall be made fo
the depariment on a department form. Such nofification shall
be sent by facsimile transmission as sef out in subsection J
of this section, by cerlified mail, or hand-delivered fo the
department. Nolification shall be posimarked or made at least
20 days before the beginning of any lead project.

B. The department form shall include the following
information:

1. Name, address, ftelephone number, and the
certification number of each person intending to engage
in a lead | abatement | project.

2. Name, address, and telephone number of the owner
or operator of the facility in which the lead [ abatement |
praject is fo fake place.

3. Type of notification: amended, emergency,

renovation or demolition.

4. Description of facility in which the | abatementer
demolition lead project i s fo take p!ace mciudm [
]

«(Q

address [ size, and number of ﬂoors] '

5. Estimate of amount of lead and method of estimation.
6. Amount of the lead project fee submitted.

7. Scheduled setup dafe, removal date or dates, and
completion dale | eflcad-abatoment-work | and times
during which | abatement lead-related activily ] will take
place.

8. Name and certificate number of the [ Jead | supervisor
on site.

9. Name, address, telepfione number, contact person,
and landfill permit number of the waste disposal site or
sites where the lead-confaining material wili be disposed.

10. Detailed description of the [ abatement | methods fo
be used [ in performing the lead project ).

11.  Procedures and equipment used fo confrol the
emission of lead-confaminated dust, lo contain or
encapsulate lead-based paint, and (o replace lead-
painted surfaces or fixtures in order to protect public
health during [

tripading performance of the lead pro;ect]

12. If a facsimile fransmission is to be made pursuant to
subsection J of this section, the credit card number,
expiration date, and signaiure of cardholder.

13. Any other information requested on the department
form.

C. A lead [ abatement | project pemmit fee shall be
submitted with the completed project nofification form. The
fee shall be in accordance with the following schedule;

1. The greater of 3100 or 1.0% of the contract price, with
a maximum of $500.

2. If, at any fims, the Commissioner of Labor and
Industry defermines that projected revenues from lead
project permit fees may exceed projected administrative
expenses related to the fead program by af least [ 45%
10% ], the commissioner may reduce the minimum and
maximum fees and contract price percentage set forth in
subdivision 1 of this subsection.

D. A blanket notification, valid for a period of one year,
may be granted to a confractor who enlers info a contract for
[ a] lead [ abatement project | on a specific site which is
expected fo last for one year or fonger,

1. The contractor shalf submit the notification required in
subsection A of this section to the department at least 20
days prior to the start of the requested blanket
notification period.  The notification submitted shall
contain the following additional information:
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a. The dates of work required by subdivision B 7 of
this section shall be every work day during the blanket
notification period, excluding weekends and state
holidays.

b. The estimate of lead fo be removed required under.

subdivision B 5 of this section shall be signed by the
owner and the owners signafure authenticated by a
nofary.

c. A copy of the contract shall be submitted with the
notification.

2. The lead | abatement | project permit fee for blanket
nofifications shail be as set forth in subsection C of this
section.

3. The coniractor shall submit an amended notification
al least one day prior to each time the contractor will not
be present at the site. The fee for each amended
notification will be $15.

4. Cancellation of a blanket nofification may be made at
any time by submitling a notarized notice of cancellation
signed by the owner. The notice of cancellation must
include the actual amount of lead removed and the
actual amount of payments made under the confract
The refund shall be the difference between the original
lead permit fee paid and 1.0% of the actual amount of
payments made under the contract.

E. Nolification of fewer than 20 days may be allowed in
case of an emergency involving protection of life, health or
property. In such cases, nofification and the lead permit fee
shall be submitted within five working days after the start of
the emergency | abatement lead project ] . A description of
the emergency siluation shall be included when filing an
emergency notification,

F. A noftification shall not be effective unlgss a complete
forn is submitted and the proper permit fee Is enclosed with
the completed form. A nofification made by facsimile
transmission pursuant to subsection J of this section shall not
be effective if the accompanying credit card payment is not
approved.

G. On the basis of the information submitted in the lead
nolffication, the depariment shail issue a permit to the
confractor within seven working days of the receipt of a
completed noltification form and permit fee.

1. The permit shall be effective for the dates enfered on
the nofification.

2. The pemmit or a copy of the pemmit shalf be kept on
site during work on the project.

H. Amended nofifications may be submitted for
modifications of subdivisions B 3 through B 11 of this section.
No amendments to subdivision B 1 or B 2 of this section
shall be allowed. A copy of the original nofification form with
the amended items circled and the pemmit number entered
shall be submitted at any time prior to the removal date on
the original naotification.

1.  No amended notification shall be effective if an
incomplate form is submitted or if the proper permit

amendment fee is not enclosed with the compleied
notification.

2. A permit amendment fee shall be submiited with the
amended notification form. The fee shall be in
accordance with the following schedule:

a. For modifications to subdivisions B3, B4, eand B 6
through B 10 of this section, 315.

b. For modifications to subdivision B § of this section,
the difference between the permit fee in subsection C
of this section for the amended amount of lead and the
original permit fee submitted, plus $15.

3. Modifications fo the completion date may be made at
any time up fo the completion date on the original
notification.

4. If the amended notification is complete and the
required fee is included, the department will issue an
amended permit if necessary.

I, The depariment must be nofified prior fo any
cancelfation. A copy of the orginal notification form marked
“canceled” must be received no later than the scheduled
removal date. Cancellation of a project may also be done by
facsimile transmission. Refunds of the lead project pemmit fee
will be made for fimely cancelflations when a notarnzed notice
of cancelfation signed by the owner is submitted.

The following amounts will be deducted from the refund
payment: $15 for processing of the original notification, $15
for each amendment filed, and $15 for processing the refund
payment.

J.  Notification for any lead [ abaiement | project,
emergency notification, or amendment fo notification may be
done by facsimile transmission if the required fees are paid
by credit card.

16 VAC 25-35-40. Exemption.

No lead [ abatement | project fees will be required for
residential buildings.  Nolification for lead projects shall
otherwise be in accordance with applicable portions of this
chapler.
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PERMIT NUMBER: LEAD PERMIT APPLICATION AND NOTIFTCATION FOR DEMOLITION/RENOVATION

‘suonenbey [eul

LEAD PERMIT APPLICATION AND NOTIFICATION FOR DEMOLITION/RENOVATION # SCHECULED DATES: ENOLTION s L s L]
7. LEAD TQ BE REMOVEQ AMOUNT
1. TypE oF nOTIFIGATION: (1 origivaL [ ameNDED O cancer DESCRIPTIQN
2. FACILITY INFORMATICN: (fatifity owner, removal, demolition & other contractars) SURFACE AREA
OWNER: SOIL ABATEMENT CUFT
ADDRESS; 8, DESCRIPTION OF PLANNED DEMGLITION OR RENOVATION WORK, AND METHOO(S) TO BE USED:
CITY: STATE ZP CODE-
CONTACT: TELEPHONE: | }
REMOvAL CONTRACTOR: LICENSE R
FEOERAL EMPLOYER IDENTIFICATION NUMBER:
ADDRESS:
CImY: STATE: ZiP CODE: ’ ’ 10. OESCRIPTION OF WORK PRACTICES AND ENGINEERING CONTROLS TO BE USED TO PREVENT EMlSSIéNS OF LEAD
AT THE DEMOLITION OR RENOVATION SITE:
CONTACT: TELEPHONE: [} B

DEMOLUTION CONTRACTOR:

c0ce

suonembay jo ia1sibay etilbin

ADDRESS:

crry: STATE: 217 CODE:

CONTACT: TELEPHONE:{ _ } 11, WASTE TRANSPORTER'#!.  NAME:

OTHER OPERATOR: ADDRESS:

ADDRESS: : et STATE: ZIPCODE:

ey STATE: ZIP CODE. -
- CONTACT: TELERHONE: [ )

CONTACT: : TELEPHONE: { ) ——

- WASTE TRANSPORTER #2: NAME:

2. TrPg OF opgRaTion ([ oemn LT mepo ET emer-reno O EncapsuLaTe ADDRESS:

4. FABILITY DESCRIETIQN (INCLUDE BUILOING NAME, NUMBER AND FLOOR OR RODM NUMBER): CITy: STATE. ZIPCODE:

BUILDING NAME: CONTACT: TELERHONE { )

STREET ADORESS: 12, WASTE DISPOSAL SITE: NAME:

[odrn STATE: 2P CODE, . LOCATION:

SITE LOCATION, N 21Ty STATE: ZIPCOCE:

Ui SIZE: Lo

BUILOING SIZE: 2 FLOORS, TeLeprong | ) LANCFILL PERMIT &

5. SCHEOULED DATES REMOVAL sTaRT __ L1 | Fiusk __ff 13, IF DEMOLITION ORDERED BY A GOVERNMENT AGENGY, IDENTIEY THE AGENGY SELCYW

REMOVAL TIMES: DAYS OF OPERATION:  {MONDAY-SUNDAYY —_— NAME; TITLE.

WORKSHIFT HOURS! [MOKCAY-FRIDAY) _ AUTHORITY-

LSUN P
(SATURDAY-SUNDAY} OATE OF ORQER" DATE. [ DATE CRDERED TO HBEGIN' DATE, i 4

I
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DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

REGISTRAR'S NQTICE: The amendments {o the following
regulation are exempt from the Administrative Process Act in
accordance with § 8-6.14:4.1 C 4 (a) of the Code of Virginia,
which excludes reguiations that are necessary to conform to
changes in Virginia statutory law where no agency discretion
is involved. The Department of Medical Assistance Services
will receive, consider and respond io petitions by any
interested person at any time with respect to reconsideration
or revision.

Tiile of Requfation: State Plan for Medical Assistance
Services Relating to Medicaid Eligibility for Aliens.

12 VAC 30-10-10 of seq. General Provislons {(amending
12 VAC 30-10-580).

12 VAC 30-40-10 et seq. Efigibility Conditions and
Requirements (amending 12 VAC 30-40-10).

12 VAC 30-50-10 of seq. Amount, Duration, and Scope of
Medical and Remedial Care and Services {amending 12
VAC 30-50-310).

12 VAC 30-110-10 et seq. Eligibility and Appeals (adding
12 VAC 30-110-1300).

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Date: July 1, 1997.

Summary:

The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, Public Law 104-193 enacted
on August 22, 1996, substantially changes the Medicaid
entitlernents for aliens who are currently receiving full
Medicaid benefits. Section 431 of the Act defines
‘gualified aliens” for the pumoses of defermining
eligibility for public benefits. Section 401 of the Act
provides that aliens who are not "qualified afiens” as
defined in § 437 are nof eligible for any federal public
benefit. Federal public benefits include, with a few
exceptions, “any weffare, health, disability,..or other
similar benefft for which paymenits of assistance are
provided to an individual, household, or family eligibility
unit by an agency of the United States or by appropriated
funds of the United Stales.” One exception is
emergency medical services defined under § 1903(v) of
the Social Secunty Act. This change excludes from full
Medicaid benefits numerous calegories of aliens defined
as “permanently residing under color of law” (FRUCOL)
who are presently eligible for full Medicaid benefits. The
previcus cafegories of lawful permanent residents and
aliens permanently residing in the Unifed States under
color of law no longer apply. After January 1, 1997, only
“‘gualified aliens™ may be eligible for full benefits. Other
aliens may qualify for coverage of emergency services
only.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons or Roberta J. Jonas, Regulatory
Coordinators, Department of Medical Assistance Services,
600 East Broad Street, Suile 1300, Richmond, VA 23219,
telephone (304) 371-8850.

12 VAC 30-10-588. Payment for services.

A. Medicaid agency meets the requirements of 42 CFR
447, Subpart G, and § 1902(a)(13) and 1923 of the Act with
respect to payment for inpatient hospital setvices.

Chapter 70, 12 VAC 30-70-10 & seq., describes the
methods and standards used to determine rates for payment
for inpatient hospital services.

Inappropriate level of care days are hot covered.

B. In addition to the services speciiied in paragraphs A, D,
K, L and M, the Medicaid agency meets the following
requirements; )

1. Section 1902(a)(13)(E) of the Act regarding payment
for services furnished by federally qualified health
centers (FQHCs) under § 1905(a)(2}{C) of the Act. The
agency meets the reguirements of § 6303 of the State
Medicaid Manual (HFCA-Pub. 45-6) regarding payment
for FQHC services. Chapter 80, 12 VAC 30-80-10 et
seq., describes the method of payment and how the
agency determines the reasonable costs of the services
(for example, cost reports, cost or budget reviews, or
sample surveys).

2. Sections 1902(a)}(13)(E) and 1926 of the Act, and 42
CFR 447, Subpart D, with respect to payment for all
other types of ambulatory services provided by rural
health clinics under the plan.

Chapter 80, 12 VAC 30-80-10 et seq., describes the
methads and standards used for the payment of each of
these services except for inpatient hospital, nursing
facility services and services in intermediate care
facilities for the mentally retarded that are described in
‘other attachments.

12 VAC 30-80-170 describes the general methods and
standards used for establishing payment for Medicare
Part A and B deductible/coinsurance.

C. Payment is made to reserve a bed during a recipient's
temporary absence from an inpatient facility, as described in
12 VAC 30-20-170.

D. 1. The Medicaid agency meeis the requirements of 42
CFR 447, Subpart G, with respect to payments for skilled
nursing and intermediate care facility services.

12 VAC 30-80-10 describes the methods and standards
used to determine rates for payment for skilled nursing
and intermadiate care facility services.

2. The Medicaid agency does not provide payment for
SNE skilled nursing facility services to a swing-bed
hospital.

3. The Medicaid agency does not provide payment for
1GE infermediate care facility services to a swing-bed
hospital.

4,  Subssectien—B Subdivision 1 of this section
subsection is applicable with respect to intermediate
care facility services; such services are provided under
this plan.
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E. The Medicaid agency meets all requiraments of 42 CFR
447 45 for timely payment of claims.,

12 VAC 30-20-180 specifies, for each type of service, the
definition of & claim for purpcses of mesting these
requirements.

F. The Medicaid agency limits paricipation to providers
who meet the requirements of 42 CFR 447.15,

No provider participating under this plan may deny services
to any individua! eligible under the plan on account of the
individual's inability fo pay a cost sharing amount imposed by
the plan in accordance with 42 CFR 431.55(g) and 447.53.
This service guarantee does not apply to an individual who is
able to pay, nor does an individual's inability to pay eliminate
his or her liability for the cost sharing change.

G. The Medicaid agency assures appropriate audit of
recards when payment is based on costs of services or on a
fee plus cost of materials.

H. The Medicaid agency meets the requirements of 42
CFR 447.203 for documentation and availability of payment
rates.

I. The Medicaid agency's payments are sufficient o enlist
enough providers so that services under the plan are
available to recipients at least to the exent that those
services are available to the general population.

4. The Medicaid agency meels the requirermnents of 42
CFR 447.205 for public notice of any changes in statewide
method or standards for sefting payment rates.

K. The Medicaid agency meets the requirements of §
1903(v) of the Act wﬁh respect to payment for medacal
asmstance furmshed to an-alie ! Lihya

the—unheé—&ma—-%éer—sa#er—e@—mﬁ quahf‘ ed ahens who
entered the United Slates on or affer August 22, 1996, who
are not eligible for Medicaid for five vears after their entry and

nongualified aliens, including illegal aliens and legal
nonimmigrants who are otherwise eligible. Payment is made
only for care and services that are necessary for the
treatment of an emergency condition, as defined in § 1903{v)
of the Act.

L. The Medicaid agency meets the requirements of §
1903(i)(14) of the Act with respect to payment for physician
services furnished o children under 21 and pregnant women,
Payment for the physician services furnished by a physician
to a child or pregnant woman is made only to physicians who
meet one of the requirements listed under this section of the
Act.

M. Medicaid reimbursement for administration of vaccines
under the Pediatric immunization Program.

A provider may impose a charge for the administration of a
qualified pediatric vaccine as stated in § 1928({c){2){(C)(ii) of
the Act Within  this overall provision, Medicaid
reimbursement {o providers will be administered as follows;

1. The state ssis a payment rate below the leve! of the
regional maximum esiablished by the BHHE Department
of Healih and Human Services Secretary.

The state pays $11 per vaccine administration.

2. Medicaid beneficiary access o immunizations is
assured through the foliowing methodology:

The Commonwealth will demonsirate access 0 such
services by the -Commonweallh’'s fee per vaccine
administration being higher than that of a major insurance
company.

12 VAC 30-40-10, General conditions of eligibility.
Each individual covered under the plan:

1. Is financially eligible (using the metheds and
standards described in Parts il and 1l of this chapter) {o
receive services.

2. Meets
conditions.

the applicable nonfinancial eligibility

a. For the categorically needy

(i) Except as specified under items (i) and {iii)
below, for AFDC-related individuals, meets the

nonfinancial eligibility conditions of the AFDC
program.
(i For SSkrelated individuals, meeis the

nonfinancial criteria of the S8l program or more
restrictive SSl-related categorically needy criteria.

(iiiy For financially eligible pregnant women, infanis
or children covered under § 1802(@)(10)(AXDH{IV),
1902{=a)(10)(AMD(VY),  1802@)(10Y(A)M(VID, and
1902(@)(100AGNIR)  of the Act, meels the
nonfinancial criteria of § 1902()) of the Act.

(ivi For financially eligible aged and disabled
individuals covered under § 1902(a){(10M{A)IN{K) of
the Act, meets the nonfinancial criteria of § 1202(m)
of the Act.

b. For the medically needy, meets the nonfinancial
eligibility conditions of 42 CFR 435.

c. For financiglly eligible qualified Medicare
beneficiaries covered under § 1902(a)(10}E)D of the
Act, meets the nonfinancial criteria of § 1905(p) of the
Act.

d. For financially eligible gualified disabled and
working individuals covered under § 1902(a)(1 0)(E)ii)
of the Act, meets the nonfinancial criteria of § 1905(s).

3. Is residing in the United States and:

a. s a citizen; or
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b. Is a gqualified alien as defined under Public Law
104-193 who arrived in the Uniled Stales prior fo
August 22, 1996;

c. Is a qualified alien as defined under Public Law
104-183 who arrived in the Unifed Stafes on or after
August 22, 1996, and whose coverage is mandated by
Fublic Law 104-193;

Is an alien who—is—nettawfully—admitted—for

who is
not a qualified alien, or who is a qualified alien who
arrived in the United States on or after August 22,
1996, whose coverage is not mandated by Public Law
104-193 (coverage must be restricted to cerfain
emergency services).

e: d.

4. is a resident of the state, regardless of whether or hot
the individual maintains the residence permanently or
maintains it a fixed address.

The state has open agreement(s).

5. Is not an inmate of a public institution. Public
institutions do not include medical institutions, nursing
facilities and intermediate care facilities for the mentally
refarded, or publicly operated community residences that
serve no more than 16 residents, or certain child care
institutions.

6. Is required, as a condition of eligibility, to assign
rights to medical support and to payments for medical
care from any third party, to cooperate in obtaining such
support and payments, and to cooperate in identifying
and providing information to assist in pursuing any liable
third party. The assignment of rights obtained from an
applicant or recipient is effective only for services that
are reimbursed by Medicald. The requirements of 42
CFR 433.146 through 433.148 are met.

An applicant or recipient must also cooperate in
establishing the paternity of any eligible child and in
obtaining medical support and payments for himself or
herself and any other person who is eligible for Medicaid
and on whose behalf the individual can make an
assignment; except that individuals described in §
1902(13{1)(A) of the Social Security Act (pregnant
women and women in the post-parium period) are
exempt from these requirements involving paternity and
obtaining support. Any individual may be exempt from
the cooperation requirements by demonstrating good
cause for refusing to cooperate.

An applicant or recipient must also cooperate in
identifying any third party who may be liable to pay for
care that is covered under the state plan and providing
information to assist in pursuing these third parties. Any
individual may be exempt from the cooperation

requiremenis by demonisirating good cause for refusing
1o cooperate.

7. s required, as a condition of eligibility, to furnish
histher social security account number (or numbers, if
he/she has more than one number) except for aliens
seeking medical assistance for the treatment of an
emergency medical condition under § 1903(v){(2) of the
Social Security Act (§ 1137(f).

8. Is not required to apply for AFDC benefits under Title
IV-A as a condition of applying for, or receiving Medicaid
if the individual is & pregnant women, infant, or child that
the sfate elects to cover under § 1902(@)(10)(A)(){IV)
and 1802(}{(10}{A)(IH{IX) of the Act.

9. s not reguired, as an individual child or pregnant
woman, to meet requirements under § 402(a)(43) of the
Act to be in cerain living arrangements. ({Prior to
terminating AFDC individuals who do not meet such
requirements under a state's AFDC plan, the agency
determines if they are otherwise eligible under the state's
Medicaid plan.)

10. Is required o apply for enrollment in an employer-
based cost-effective group health plan (as determined by
the state agency), if such plan is available to the
individual. Enrcliment is a condition of eligibility except
for the individual who is unable to enrolt on histher own
behalf (failure of & parent to enroll a child does not affect
a child's eligibility).

12 VAC 30-53-210. Emergency services for aliens.

A. No payment sha’r be made for medlcal assnstance
furmshed to am—a : t—lawdully—adn

' = af-taw quahfed alrens Who
entered the Umted Stafes on or after August 22, 1996, who
are not eligible for Medicaid for five years after their entry,
and nonqualified aliens, including illegal aliens and legal
nonimmigrants who are atherwise eligible, unless such
services are necessary for the treament freatment of an
emergency medical condition of the alien,

B. Emergency services are defined as:

Emergency treatment of accidental injury or medical
condition (including emergency labor and delivery)
manifested by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate
medical/surgical atlention could reasonably be expected to
resultin.

1. Placing the patient's health in serious jeopardy;
2. Sesous wnpairment of bodily functions; or
3. Serious dysfunction of any bodily organ or part,

For purposes of this definition, emergency treatment of a
medical condifion does not include care and services related
fo either an organ transpiant procedure or routing prenatal or
postpartum care.

C. Medicaid eligibility and reimbursement is conditional
upen review of necessary documentation supporting the need
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for emergency sawices, Services and inpatient fengths of
stay cannot exceed the limits esiablished for other Medicaid
recipients.

C. Claims for conditions which do not meet emergency
criteria for treament freatment in an emergency room or for
acute care hospilal admissions for intensity of service or
severily of iilness will be denied reimbursement by the
Depantment of Medical Assistance Services.

12 VAC 30-110-1300. Medicaid eligibility for certain
aliens and immigrants.

A. All aliens (qualified and unqualified) receiving Medicaid
and residing in long-term institutional facilities or participating
in home and community-based waivers on June 30, 1987,
who are eligible for full Medicaid benefits on June 30, 1897,
will continue to be eligible for full Medicaid benefits after June
30, 1997, af state expense if federal financial participation is
not available.

B. Al noncilizens ineligible for Medicaid because of
alfenage pursuant fo the Personal Responsibility and Work
Opportunity Reconciiiation Act of 1996, Public Law 104-193,
shall be provided full medical assistance services, who

1. Are under age 18; and

2. Would be eligible for full Medicaid benefits if the alfen
requiremenis prior fo the passage of Public Law 104-193
were still in effect.

VA.R. Doc. No. R97-482; Filed May 7, 1997, 9:39 a.m.

* R R kAR AR

REGISTRAR'S NOTICE: The amendments to the following
regulation are exempt from the Administrative Process Act in
accordance with § 9-6.14:4.1 C 4 {(2) of the Code of Virginia,
which excludes regulations that are necessary to conform to
changes in Virginia statutory law where no agency discretion
is involved. The Department of Medical Assistance Services
will receive, consider and respond to petitions by any
interested person at any fime with respect to reconsideration
O revision.

Jitle of Regulation: State Plan for Medical Assistance
Services Relating to Anorexiant Drugs.

12 VAC 30-50-10 et seq. Narrative for the Amount,
Duration and Scope of Services (amending 12 VAC 30-50-
290 and 12 VAC 30-50.520).

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Date: July 1, 1997.

Summary:

The pumpose of this action is fo amend the plan for
Medicaid assistance conceming coverage of anorexiant
drugs due fo action taken by the 1997 General
Assembly. Prior fo this legislative change, anorexiant
drugs prescribed for weight loss were not covered by
Medicaid. Coverage of anorexiants for other than weight
foss required medical justification. This change will
reverse this coverage policy to allow for coverage of

anarexiant drugs for recipients under wery spacific
circumsiances., The recipienis must meel the siviot
disability standards for obesily established by the Social
Sectrity Administration, and must have & staternent from
their treating physician thal cerilies their condilion is iife
threatening consistent with Department of Medical
Assistance Services' medical necessily requirements.
The legisiation also requires preauthorization of the
ancraxiant drugs for coverage by Medicaid.

The Board of Medicine has recently promulgaied
regulations, effective December 25, 1986, that address
pharmacctherapy for weight loss (18 VAC 85-20-80;.
The regutatory changes in this package do not appear to
be inconsistent with the Board of Medicine regiiations.
in fact, the Board of Medicine regulations prescribe very
clear standards for the appropriate use of anorexiant
drisgs, and providers must comply with both sefs of
regulations.

Agency Coniagt: Copies of the regulation may be obiained
from Victoria P. Simmons or Roberta J. Jonas, Regulatory
Coordinators, Department of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone {804) 371-8850.

12 VYAC 30-50-210. Prescribed drugs, dentures, and
prosthetic devices; and eyeglasses prescribed by a
physician skilled in diseases of the eye or by an
optometrist.

A. Prescribed drugs.

1. Drugs for which Federal Financial Participation is not
available, pursuant to the requirements of § 1927 of the
Social Security Act (OBRA 20 § 4401), shall not be
covered.

2. Nonlegend drugs shalt be covered by Medicaid in the
following situations:

a. Insulin, syringes, and needles for diabetic patients;

b. Diabetic test strips for Medicaid recipients under 21
years of age;

¢. Family planning supplies;

d. Designated categories of nonlegend drugs for
Medicaid recipients In nursing homes;

e. Designated drugs prescribed by a licensed
prescriber to be used as less expensive therapeutic
alternatives to coverad legend drugs.

3. legend drugs are covered with the exception of
anorexiant drugs prescribed for weight loss and the
drugs or classes of drugs identified in 12 VAC 30-50-
520. Anorexiant drugs, when preauthorized, will be
covered for recipients who meet the strict disability
standards for obesily established by the Social Security
Administration, and whose condifion is cestified as life
threatening, consistent with Depariment of Medical
Assistance Services’ medical necessily requirements, by
the treating physician.
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" 4. Notwithstanding the provisions of § 32.1-87 of the (4) The commitiee shall elect its own officers,
Code of Virginia, and in compliance with the provision of establish its own procedural rules, and meet as
§ 4401 of the Omnibus Reconciliation Act of 1990, § needed or as called by the board, the director, or

1927(e) of the Social Security Act as amended by OBRA any two members of the committee. The
90, and pursuant fo the authority provided for under § depariment shall provide appropriate staffing o the
32.1-325 A of the Code of Virginia, prescriptions for commitiee.

Medicaid recipients for multiple source drugs subject to

42 CFR 447.332 shall be filed with generic drug ¢. Duies of the committee.

products unless the physician or other practitioners so
licensed and certified to prescribe drugs cetrtifies in his
own handwriting "brand necessary” for the prescription to
be dispensed as writien.

(1} The committee shall rmake recommendations to
the board regarding drugs or categories of drugs to
be subject to prior authorization, prior authorization
requirements for prescriplion drug coverage and any
subsequent amendments to or revisions of the prior
authorization requirements. The board may accept
or reject the recommendations in whole or in part,
and may amend or add to the recommendations,
except that the board may not add to the
recommendation of drugs and categories of drugs to
be subject to prior authorization,

5. New drugs shall be covered in accordance with the
Social Security Act § 1927(d) (OBRA 90 § 4401).

6. The number of refills shall be limited pursuant to §
54.1-3411 of the Drug Control Act.

7. Drug prior authorization.

a. Definitions. The following words and terms used in
these regulations shalt have the following meaning,
unless the context clearly indicates otherwise:

(2) In formulating its recommendations to the board,
the commitiee shall not be deemed to be formulating
regulations for the purposes of the Administrative
"Board" means the Board for Medical Assistance Process Act (§ 9-6.14:1 et seq). The committee
Services. shall, however, conduct public hearings prior to
making recommendations o the board.  The
commitiee shall give 30 days written notice by mail
of the time and piace of its hearings and meetings to
any manufacturer whose product is being reviewed
by the committee and to those manufacturers who
request of the commitiee in writing that they be
"Director" means the Director of Medical Assistance informed of such hearings and meetings. These
Services. persons shall be afforded a reasonable opportunity
to be heard and present information, The commiftee
shall give 30 days notice of such public hearings to
the public by publishing its intention to conduct
hearings and meetings in the Calendar of Evenis of
The Virginia Register of Regulations and a

"Committee" means the Medicaid Prior Authorization
Advisory Committee.

"Department” means the Department of Medical
Assistance Services.

"Drug” shall have the same meaning, unless the
context otherwise dictates or the board otherwise
provides by regulation, as provided in the Drug
Control Act (§ 54.1-3400 et seq. of the Code of

Virginia). newspaper of general circulation located in
b. Medicaid Prior Authorization Advisory Committee; Richmond.
membership. The Medicaid Prior Authorization (3) In acting on the recommendations of the

Committee shall consist of 11 members to be
appointed by the board. Five members shall be
physicians, at least three of whom shall care for a
significant number of Medicaid patients; four shall be d. Prior authorization of prescription drug products,
pharmacists, two of whom shall be community coverage.

pharmacists; one member shall be a consumer of

commiftee, the board shall conduct further
proceedings under the Administrative Process Act.

mental health services; and one shall be a Medicaid
recipient.

(1) A quorum for action of the committee shall
consist of six members.

{2) The members shall serve at the pleasure of the
board; vacancies shall be filled in the same manner
as the original appointment.

{3} The board shall consider nominations made by
the Medical Society of Virginia, the Old Dominion
Medical Society, the Psychiatric Society of Virginia,
the Virginia Pharmaceutical Association, the Virginia
Alliance for the Mentally Ill, and the Virginia Mental
Health Consumers Association when making
appointments to the committee.

(1} The committee shall review prescription drug
products o recommend prior autherization under the
state plan. This review may be initiated by the
director, the commitiee itself, or by writtern request of
the board. The committee shall complete its
recommendations to the board within no more than
six months from receipt of any such request.

(2) Coverage for any drug requiring prior

~authorization shali not be approved unless a

prescribing physician oblains prior approval of the
use in accordance with regulations promulgated by
the board and procedures established by the
department.

{3) In formulating its recommendations to the board,
the committee shall consider the potential impact on
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patient care and the potential fiscal impact of prior
authorization on pharmacy, physician,
hospitalization and outpatient costs. Any proposed
regulation making a drug or category of drugs
subject to prior authorization shall be accompanied
by a statement of the estimated impact of this action
on pharmacy, physician, hospitalization and
outpatient costs.

(4) The committee shall not review any drug for
which it has recommended or the board has
required prior authorization within the previous 12
months, unless new or previously unavailable
relevant and objective information is presented.

(5) Confidential proprietary information identified as
such by a manufacturer or supplier in writing in
advance and furnished to the commitiee or the
board according to this subsection shall not be
subject to the disclosure requirements of the Virginia
Freedom of information Act (§ 2.1-340 et seq. of the
Code of Virginia). The board shall establish by
regulation the means by which such confidential
proprietary information shall be protected.

e. Immunity. The members of the committee and the
board and the staff of the department shall be
immune, individually and jointly, from civil liability for
any act, decision, or omission done or made in
performance of their duties pursuant to this subsection
while serving as a member of such board, committee,
or staff provided that such act, decision, or omission is
not done or made in bad faith or with malicious intent.

f. Annual report to joint commission. The committee
shall report annually to the Joint Commission on
Health Care regarding its recommendations for prior
authorization of drug products.

B. Dentures. Dentures are provided only as a result of
EPSDT and subject to medical - necessity and
preauthorization requirements specified under Dental
Services.

C. Prosthelic devices.

1. Prosthetics services shall mean the replacement of
missing arms and legs. Nothing in this regulation shall
be construed to refer to orthotic services or devices.

2. Prosthetic devices (artificial arms and legs, and their
hecessary supportive attachments) are provided when
prescribed by a physician or other licensed practitioner of
the healing arts within the scope of their professional
licenses as defined by state law. This service, when
provided by an authorized vendor, must be medically
necessary, and preauthorized for the minimum
applicable component necessary for the activities of daily
living.

D. Eyeglasses. Eyeglasses shall be reimbursed for all
recipients younger than 21 years of age according to medical
necessity when provided by practitioners as licensed under
the Code of Virginia.

12 VAC 30-50-520. Drugs or drug categories which are
not covered.

A. Agents when used for anorexia or weight gain.
Coverage of anorexiants for other than weight loss requires
medical justification. Anorexiant drugs, when preauthorized,
will be covered for recipients who meet the strict disabifity
standards for obesily esfablished by the Social Securlty
Administration, and whose condifion is cerfified as life
threatening, consistent with Department of Medical
Assistance Services’ medical necessity requirements, by the
treating physician.

B. Agents when used for cosmetic purposes or hair growth.

1. Minoxidil shali not be covered when prescribed for halr
growth or other cosmetic purposes.

2. Agents containing hydroquincne or its derivatives
which are used solely for depigmentation of the skin.

C. Agents used to promote fertility.

D. Expired drugs.
expiration date.

E. DESI Drugs. The Program shall not provide
reimbursement for drugs determined by the Food and Drug
Administration - (FDA) to lack substantial evidence of
effectiveness.

Drugs dispensed past the iabeled

F. Nonlegend drugs. Nonlegend drugs, with those
exceptions shown in 12 VAC 30-50-100 et seq., shall not be
covered.

VA.R. Doc. No. R97-483; Filed May 7, 1997, 9:3¢ am. -

YRR

Title of Regulations: State Plan for Medical Assistance
Services Related to Diagnosis Related Groupings.

12 VAC 30-70-10 et seq. Methods and Standards for
Establishing Payment Rates; Inpatient Hospital Care
{printing 12 VAC 30-70-10 through 12 VAC 30-70-150;
amending 12 VAC 30-70-140; adding 12 VAC 30-73-141
through 12 VAC 30-70-145 and 12 VAC 30-70-200 through
12 VAC 30-70-420).

12 VAC 30-80-10 et seq. Methods and Standards for
Establishing Payment Rates--Other Types of Care
{repealing 12 VAC 30-80-140).

Statutory Authority: § 32.1-325 of the Code of Virginia and
ltem 322 J of Chapter 912 of the 1996 Virginia Acts of
Assembly.

Effective Date: July 1, 1997.

Summary of Public Comment and Aqencv Resnonse No
public comment was received by the promulgating agency.

Agency Confact: Copies of the regulation may be obtained
from Victoria P. Simmons or Roberta J. Jonas, Regulatory
Coordinators, Depariment of Medical Assistance Services,
600 East Broad Street, Suite 1300, Richmond, VA 23219
telephone (804) 371-8850.
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Summary;

This regulation replaces an emergency regulation that
became effective on July 9, 1996. This regulfation is in
fulfillmentt of a directive by the 1996 General Assembly to
implement a prospective payment system for inpalient
hospital services using a Diagnosis Related Group
(DRG) method (Chapter 912, ltem 322.1), and the
settfement terms of a case brought under the federal
Boren Amendment which required DMAS and the then
Virginia Hospital Association fo jointly develop a
replacement reimbursement method.

DRG prospective payment systems are nol new.
Following the federal Tax Equily and Fiscal
Responsibility Act of 1982, Medicare shifted its method
for reimbursing hospitals to a DRG system. The primary
feature of a DRG system is that hospitals are
reimbursed, not aceording fo the number of days that a
patient is freated, but rather the average cost associated
with a patient's diagnosis refated group.

Under the current per diem system used by DMAS to
reimburse hospitals for Medicaid pafients, hospitals face
a disincentive regarding efficiency related reductions in
medical costs. Efficiency generated reduclions in the
average length of patient sfays are more flikely to
eliminate “low cost” patient days than "high cost” patient
days. Because hospitals are reimbursed according fo a
flat per diem, howsver, such efficiency enhancements
will tend to reduce Medicaid reimbursements by a
greater proportion than Medicaid related costs. As a
resulf, hospitals are actually penalized for efficiency
enhancemnents that reduce the number of “low cost’
patient days. Moreover, hospitals face a perverse
incentive to increase Medicaid pafient lengths of sfay if
doing so increases the number of "low cost” days
associated with the stay. ‘

The intention of DRG prospective payment systems is to
correct these problems by providing a more rational
incentive structure. Under a DRG systemn hospifals can
keep any difference betwsgen the DRG rate and actual
costs. This allows hospitals to profit from efficiency
enhancing efforts and creates a strong incentive for cost
containment. The specific DRG system put forward in
thed regulation contains one provision which alters this
general incenfive structure. That provision is a
mechanism  for  providing  hospitals  additional
reimbursement in the case of “outliers” (i.e., individuals
whose cost of care significantly exceeds the average
cost of care for their diagnosis related group).

' CHAPTER 70.
METHODS AND STANDARDS FOR ESTABLISHING
PAYMENT RATES: IN-PATIENT HOSPITAL CARE.

PART |
PER DIEM METHODOLQGY.

12 VAC 30-70-10. Effect of participation in Health Insurance
for the Aged program.

For each hospital also participating in the Health insurance
for the Aged program under Title XVIIl of the Social Security

Act, the state agency will apply the standards, cost reporting
pericd, cost reimbursement principles, and method of cost
apportionment currently used in computing reimbursement to
such a hospital under Title XVII of the Act, except that the
inpatient routine service costs for medical assistance
recipients will be determined subsequent to the application of
the Title XVl method of apporticnment, and the calculation
will exclude the applicable Title XVIII inpatient routine service
charges or patient days as well as Title XVill inpatient routine
service cost,

12 VAC 30-70-20. Standards applied to nonparticipants in
Title XVIII programs. ’

For each hospital not pariicipating in the Program under
Title XVIli of the Act, the state agency wili apply the
standards and principles described in 42 CFR 447.250 and
either (a) one of the available alternative cost apportionment
methods in 42 CFR 447.250, or (b) the "Gross RCCAC
methed" of cost apportionment applied as follows: For a
reporting period, the total allowable hospital inpatient
charges; the resulting percentage is applied to the bill of each
inpatient under the Medical Assistance Program.

12 VAGC 30-70-30. Limitations of Medical Assistance
Program payment; Medicare reimbursement principles.

For either participating or nonparticipating facilities, the
Medical Assistance Program will pay no more in the
aggregate for inpatient hospital services that the amount it is
estimated would be paid for the services under the Medicare
principles of reimbursement, as set forth in 42 CFR
447.253(b)(2), and/or lesser of reasonable cost or customary
charges in 42 CFR 447.250,

12 VAC 30-70-40. Payment of reasonable costs based on
other methods.

The state agency will apply the standards and principles as
described in the state’s reimbursement plan approved by the
Secretary, HHS on a demonstration or experimental basis for
the payment of reasonable costs by methods other than
those described in 12 VAC 30-70-10 and 12 VAC 30-70-20.

12 VAC 30-70-50. Hospital reimbursement system.

The reimbursement system for hospitals includes the
following components:

A. Hospitals were grouped by classes according to
number of beds and urban versus rural. (Three groupings for
rurat - 0 to 100 beds, 101 to 170 beds, and over 170 beds;
four groupings for urban - 0 to 100, 101 to 400, 401 {o 600,
and over 800 beds.) Groupings are similar to those used by
the Health Care Financing Administration (HCFA) in
determining routine cost limitations.

B. Prospective reimbursement ceilings on allowable
operating costs were established as of July 1, 1982, for each
grouping. Hospitals with a fiscal year end after June 30,
1982 were subject to the new reimbursement ceilings.

The calculation of the initial group ceilings as of July 1,
1982, based on available, allowable cost data for hospitals in
calendar year 1981. Individual hospital operating costs were
advanced by a reimbursement escalator from the hospital's
year end to July 1, 1982. After this advancement, the
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operating costs were standardized using SMSA wage indices,
and a median was delermined for sach group. These
medians were re-adjusted by the wage index to set an achual
cost celling for each SMSA.  Theorefore, each hospital
grouping has a series of ceilings representing one of each
SMSA arse. The wage index is based on those used by
HCFA in computing iis Market Basket Index for routine cost
limitations,

Effective July 1, 1988 and until June 30, 1988, providers

subject i the prospective payment system of reimbursement
had their prospective operating cost rate and prospeciive
operating cost ceiling computed using a new methodology.
This method uses an allowance for inflation based on the
parcent of change in the guarterly average of the Medical
Care Index of the Chase Econometrics - Standard Forecast
determined in the guarter in which the provider's new fiscal
year began.

The prospective operaling cost rale is based on the
provider's ailowable cost from the most recent filed cost
report, plus the inflation percentags add-on.

The prospective aperating cost ceiling is determined by
using the base that was in effect for the provider's fiscal year
that began between July 1, 1885, and June 1, 1986, The
allowance for inflation percent of change for the aquarter in
which the provider's new fiscal year bagan is added to this
base io determine the new operating cost celling. This new
ceiling was effactive for all providers on July 1, 1986. For
subseguent cost reporiing pericds beginning on or after July
1, 1986, the last prospective operaling rate ceiling
delermined under this new methedology will become the
base for computing the next prospective year ceiling,

Effective on and after July 1, 1988, and untl June 30,
1988, for providers subject to the prospective payment
system, the allowance for inflation shall be based on the
percent of change in the moving average of the Dala
Resources, Incorporated Health Care Cost HCOFA-Type
Hospital Market Basket (updated quarterdy) determined in the
quarter in which the provider's new fiscal year begins. Such
providers shall have their prospeciive operating cost rate and
prospective operating cost ceiling established in accordance
with the methodology which became effective July 1, 1986,
Rates and ceilings in effect July 1, 1988, for all such hospltals
shall be adjusted io reflect this change

Effective on or after July 1, 1983, for providers subject to
the prospective payment system, the allowance for inflation
shall be based on the percent of change in the moving
average of the Health Care Cost HCFA-Type Hospital Market
Basket, adjusted for Virginia, as  developed by Data
Resources, Incorporated, determined in the guarter in which
the provider's new fiscal year begins. Such providers shall
have their prospective operaling cost rate and prospective
operating cost ceiling established in accordance with the
methodology which became effective July 1, 1986, Rates
and ceilings in effect July 1, 1989, for all such hospitals shall
be adjusted to reflect this change.

Effective on and after July 1, 1892, for providers subject to
the prospeciive payment system, the allowance for inflation,
as described above, which became effective on July 1, 1088,
shall be converted o an escalation factor by adding two

percentage points, (200 basis m'm‘:ﬂ e
allowance for inflation. The escziation fackor s be
in accordance with the inpatient hospital relmbursement
methodology in effect on June 30, 1892, On July 1, 1992, the
conversion to the new escalation factor shall be
accomplished by a transition methodology which, for non-
June 30 year end hospitais, applies the escalation facior to
gscalate their payment rates for the months between July 1,
1892, and their next fiscal year ending on or before May 31,
1983,

The new method will still require comparison of the
prospective operating cost rate o the prospective operating
ceiling. The provider is allowed the lower of the two amounts
subject to ihe lower of cost or charges principles.

. Subsequent to June 30, 1992, the group ceilings shall
not ba recalculated on allowable costs, but shall be updated
by the escalator factor.

D. Prospective rates for each hospital shall be based upon
the hospital's allowable costs plus the escalator factor, or the
appropriate ceilings, or charges; whichever is lower. Except
to sliminate costs that are found to be unallowable, no
refrospective adjustment shall be made to prospective rates.

Depreciation, capital interest, and education costs
approved pursuant to PRM-15 (§ 400), shall be considered
as pass throughs and not pari of the calculation.

E. An incentive plan should be established whereby a
hospital will be paid on a sliding scale, percentage for
percentage, up fo 25% of the difference between allowable
operating costs and the appropriate per diem group ceiling
when the operating costs are below the ceilings. The
incentive shouid be calculated based on the annual cost
report.

The table below presents three examples under the new
nlan:

Hospital's Difference Sliding Scale
Group Allowable Cost % of. incentive
Ceiling Per Day 5 Ceiling $ % of Difference
$230.00  $23000 -0- . -0- -0- -0-
230.00 207.00 2300 10% 230 10%
230.00 172.00 57.50 25% . 14.38 25%
230.00 143.00 7800 33% 19.00 25%

F. There will be special consideration for exception to the
median operaling cost limits in those instances where
extensive neonatal care is provided.

(3. Hospitals which have a disproportionately higher level
of Medicaid patients and which exceed the ceiling shall be
allowed a higher ceiling based on the individual hospital's
Medicaid utilization. This shall be measured by the percent
of Medicaid patient days io total hospital patient days. Each
hospital with a Medicaid ulilization of over 8.0% shall raceive
an adjustment to its ceiling. The adjusiment shail be setat a
percent added to the ceiling for each percent of utilization up
o 30%.

Disproportionate share hogpitals defined.
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Effective July 1, 1988, the following criteria shall be met 1991, involving exceptionally high costs for individuals
before a hospital is determined fo be eligible for a under one year of age.

disproportionate share payment adjustment. 2. DMAS shall pay to disproporticnate share hospitals

1, Criteria (as defined in paragraph G above) an outlier adjustment

a. A Medicaid inpatient utilization rate in excess of
8.0% for hospitals receiving Medicaid payments in the
Commonwealth, or a low-income patient utilization rate
exceeding 25% (as defined in the Omnibus Budget
Reconciliation Act of 1987 and as amended by the
Medicare Catastrophic Coverage Act of 1988); and

b. At least two obstetricians with staff privileges at the
hospital who have agreed to provide obstetric services
to individuals entitled to such services under a state
Medicaid plan. In the case of a hospital located in a
rural area (that is, an area outside of a Metropolitan
Statisticai Area, as defined by the Executive Office of
Management and Budget), the term "obstetrician”
includes any physician with staff privileges at the
tospital fo perform  nonemergency  obstetric
procedures.

c. Subdivision A 2 does not apply to a hospital:

(1) At which the inpatients are predominantly
individuals under 18 years of age; or

(2) Which does not offer nonemergency obstetric
services as of December 21, 1087,

. Payment adjustment.

a. Hospitals which have a disproportionately higher
level of Medicaid patients shall be allowed a
disproportionate share payment adjustment based on
the type of hospital and on the individual hospital's
Medicaid utilization. There shall be two types of
hospitals: (i) Type One, consisting of state-owned
teaching hospitals, and (i) Type Two, consisting of all
other hospitals. The Medicaid utilization shall be
determined by dividing the number of utilization
Medicaid inpatient days by the total number of
inpatient days. Each hospital with a Medicaid
utilization of over 8.0% shall receive a disproportionate
share payment adjustment.

b. For Type One hospitals, the disproportionate share
payment adjustment shall be equal to the product of (i)
the hospital's Medicaid utilization in excess of 8.0%,
times 11, times (i} the lower of the prospective
operating cost rate or ceiling. For Type Two hospitals,
the disproportionate share payment adjustrment shall
be equal to the preduct of (i) the hospital's Medicaid
utilization in excess of 8.0%, times (i} the lower of the
prospective operating cost rate or ceiling.

¢. No payments made under items 1 or 2 above shail
exceed any applicable limitations upon such payments
established by federal law or regulations.

in payment amounts for medically necessary inpatient
hospital services provided on or after July 1, 1991,
involving exceptionally high costs for individuals under
six years of age.

3. The ocutlier adjustment calculation.

a. Each eligible hospital which desires to be
considered for the adjustment shall submit a log which
contains the information necessary o compute the
mean of its Medicaid per diem operating cost of
treating individuals identified in H 1 or 2 above. This
log shall contain all Medicaid claims for such
individuals, including, but not limited to: () the
patient's name and Medicaid identification number, (i)
dates of service; (iii) the remittance date paid; (iv) the
number of covered days; and (v) total charges for the
length of stay. Each hospital shall then calculate the
per diem operating cost (which excludes capital and
education) of treafing such patients by multiplying the
charge for each pafient by the Medicaid operating
cost-{o-charge ratio determined from its annuai cost
report.

b. Each eligible hospital shall calculate the mean of its
Medicaid per diem operating cost of (treating
individuals identified in H 1 or 2 above. Any hospital
which qualifies for the extensive neonatal care
provision {(as governed by paragraph F, above} shail
calculate a separate mean for the cost of providing
extensive necnatal care to individuals identified in H 1
or 2 above.

c. Each eligible hospital shall calculate its threshold
for payment of the adjustment, at a level equal to two
and one-half standard deviations above the mean or
means calculated in H 3 (i) above.

d. DMAS shall pay as an outlier adjustment to each
eligible hospital all per diem operating costs which
exceed the applicable threshold or thresholds for that
hospital. Pursuant to 12 VAC 30-50-100, there is no
limit on length of time for medically necessary stays for
individuals under six years of age. This section
provides that consistent with 42 CFR 441.57, payment
of medical assistance services shall be made on
behalf of individuals under 21 years of age, who are
Medicaid eligible, for medically necessary stays in
acute care facilities in excess of 21 days per
admission when such services are rendered for the
purpose of diagnosis and treatment of health
conditions identified through a physical examination.
Medical documentation justifying admission and the
continued length of stay must be attached to or written
on the invoice for review by medical staff to determine

H. Outlier adjustments. medical necessity. Medically unjustified days in such

1. DMAS shall pay to all enrolled hospitals an outlier admissions will be denied.

adjustment in payment amounts for medically necessary
inpatient hospital services provided on or after July 1,
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12 VAC 30-70-80.  Establishment of reasonable and
adequate payment rates; cost reporting.

In accordance with 42 CFR 447.250 through 447.272
which implements § 1802(a)(13)}(A) of the Social Security Act,
the Department of Medical Assistance Services ("DMAS")
establishes payment rates for services that are reasonable
and adequate to meet the costs that must be incurred by
efficiently and economically operated facilities to provide
services in  conformity with state and federal laws,
regulations, and quality and safety standards. To establish
these rates Virginia uses the Medicare principles of cost
reimbursement in determining the allowable costs for
Virginia's prospective payment system. Allowable costs will
be determined from the filing of a uniform cost report by
participating providers. The cost reports are due not later
than 90 days after the provider's fiscal year end. If a
complete cost report is not received within 90 days after the
end of the provider's fiscal year, the Program shall take
action in accordance with its policies to assure that an
overpayment is not being made. The cost report will be
judged complete when DMAS has all of the following:

1. Completed cost reporting form{s) prowded by DMAS,
with signed certification(s);

2. The provider's trial balance showing adjusting journal
entries;

3. The provider's financial statements including, but not
limited to, a balance sheet, a statement of income and
expenses, a statement of retained earnings (or fund
balance), a slatement of charges in financial position,
and footnotes to the financial statements;

4. Schedules which reconcile financial statements and
trial balance to expenses claimed in the cost report;

5. Home office cost report, if applicable; and

6. Such other analytical information or supporting
documents requested by DMAS when the cost reporting
forms are sent {o the provider.

Although utilizing the cost apportionment and cdst finding
methods of the Medicare Program, Virginia does not adopt
the prospective payment system of the Medicare Program
enacted Oclober 1, 1983,

12 VAC 30-70-70. Revaluation of assets.

A. Effective October 1, 1984, the valuation of an asset of a
hospital or long-term care facility which has undergone a
change of ownership on or after July 18, 1984, shall be the
lesser of the allowable acquisition cost to the owner of record
as of July 18, 1984, or the acquisition cost to the new owner.

B. In the case of an asset not in existence as of July 18,
1984, the valuation of an asset of a hospital or long-term care
facility shall be the iesser of the first owner of record, or the
acquisition cost o the new owner.

. In establishing appropriate allowance for depreciation,
interest on capital indebtedness, and return on equity (if
applicable prior to July 1, 1986) the base to be used for such
computations shall be limited to A or B above.

D. Costs (including legal fees, accounting and
administrative costs, travel costs, and feasibility studies)
affributable to the negotiation or seitlemeni of the sale or
purchase of any capital asset (by acquisition or merger) shall
be reimbursable only to the extent that they have not been
previously reimbursed by Medicaid.

E. The recapture of depreciation up to the full value of the
asset is required.

F. Rental charges in sale and leaseback agreaments shall
be restricted to the depreciation, mortgage interest and (if
applicable prior to July 1, 1988) return on equity based on
cost of ownership as determined in accordance with A. and
B. above.

12 VAC 30-70-80. Refund of overpayments.

A. Lump sum payment. When the provider files a cost
report [ indicated indicating ] that an overpayment has
occurred, full refund shall be remitted with the cost report. In
cases where DMAS discovers an overpayment during desk
review, field audit, or final settlement, DMAS shali promptly
send the first demand letter requesting a lump sum refund.
Recovery shali be undertaken even though the provider
disputes in whole or in part DMAS's determination of the
overpayment.

B. Offset. If the provider has been overpaid for a
particular fiscal year and has been underpaid for anocther
fiscal year, the underpayment shall be offset against the
overpayment. So long as the provider has an overpayment
balance, any underpayments discovered by subsequent
review or audit shall also be used to reduce the remaining
amount of the overpayment.

C. Payment schedule. If the provider cannot refund the
total amount of the overpayment (i} at the time it files a cost
report indicating that an overpayment has occurred, the
provider shall request an extended repayment schedule at
the time of filing, or (i} within 30 days after receiving the
DMAS demand letter, the provider shall promptly request an
extended repayment schedule.

DMAS may establish a repayment schedule of up to 12
months to recover ali or part of an overpayment or, if a
provider demonstrates that repayment within a 12-month
period would create severe financial hardship, the Director of
the Department of Medical Assistance Services (the
"director”) may approve a repayment schedule of up to 36
months,

A provider shall have no more than one exended
repayment schedule in place at one time. If an audit later
uncovers an additional overpayment, the fuli amount shall be
repaid within 30 days unless the provider submits further
documentation supporting a modification to the existing
extended repayment schedule to include the additional
amount.

If, during the time an extended repayment schedule is in
effect, the provider withdraws from the Program or fails to file
a cost report in a timely manner, the outstanding balance
shall become immediately due and payable.
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When a repayment schedule is used to recover only part of
an overpayment, the remaining amount shall be recovered by
the reduction of interim payments to the provider or by lump
sum payments,

D. Extension request documentation. in the request for an
extended repayment schedule, the provider shall document
the need for an extended (beyond 30 days) repayment and
submit a written proposal scheduling the dates and amounts
of repayments. If DMAS approves the schedule, DMAS shall
send the provider written notification of the approved
repayment schedule, which shall be effective retroactive to
the date the provider submitied the proposal.

E. Interest charge on extended repayment. Once an initial
determination of overpayment has been made, DMAS shall
undertake full recovery of such overpayment whether or not
the provider disputes, in whole or in part, the initial
determination of overpayment. [f an appeal follows, interest
shall be waived during the period of administrative appeal of
an initial determination of overpayment.

interest charges on the unpaid balance of any
overpayment shall accrue pursuant to § 32.1-313 of the Code
of Virginia from the date the director's determination becomes
final.

The director's determination shall be deemed to be final on
(i) the due date of any cost report filed by the provider
indicating that an overpayment has occurred, or (i} the issue
date of any notice of overpayment, issued by DMAS, if the
provider does not file an appeal, or {iii} the issue date of any
administrative decision issued by DMAS after an informal fact
finding conference, if the provider does not file an appeal, or
(iv) the issue date of any administrative decision signed by
the director, regardless of whether a judicial appeal follows.
In any event, interest shall be waived if the overpayment is
completely liquidated within 30 days of the date of the final
determination, In cases in which a. determination of
overpayrment has been judicially reversed, the provider shall
" be reimbursed that portion of the payment to which it is
entitled, plus any applicable interest which the provider paid
to DMAS.

12 VAC 30-70-90. Reimbursement of certified hospitals
exempt from Medicare Prospective Payment system.

Effective October 1, 1986, hospitals that have obtained
Medicare certification as inpatient rehabilitation hospitals or
rehabilitation units in acute care hospitals, which are
exempted from the Medicare Prospective Payment System
(DRG), shall be reimbursed in accordance with the current
Medicaid Prospective Payment System as described in the
12 VAC 30-70-10 through 12 VAC 30-70-80, excluding 12
VAC 30-70-50 (6). Additionally, rehabilitation hospitals and
rehabilitation units of acute care hospitals which are exempt
from the Medicare Prospective Payment System will be
required to maintain separate cost accounting records, and to
fite separate cost reports annually utilizing the applicable
Medicare cost reporting forms (HCFA 2552 series) and the
Medicaid forms (MAP-783 series).

A new facility shall have an interim rate determined using a
pro forma cost report or detailed budget prepared by the
provider and accepted by the DMAS, which represents its

anticipated allowable cost for the first cost reporting period of
participation. For the first cost reporting period, the provider
will be held to the lesser of its actual operating cost or its
peer group ceiling. Subsequent rates will be determined in
accordance with the current Medicaid Prospective Payment
System as noted in the preceding paragraph.

12 VAC 30-70-100. Reimbursement of refumn on equity
capital to proprietary providers.

ltem 398D of the 1987 Appropriation Act (as amended),
effective April 8, 1987, eliminated reimbursement of return on
equity capital to proprietary providers,

12 VAC 30-70-110. Group ceiling for state-owned university
teaching hospitals.

A. Pursuant to Item 389 E4 of the 1988 Appropriation Act
{(as amended), effective July 1, 1988, a separate group
ceiling for allowable operating cost shall be established for
state-owned university teaching hospitals.

B. Effective July 1, 1994, the separate group ceiling for
allowable operating costs for state-owned university teaching
hospitals shall be calculated using cost report and other
applicable data pertaining to facility fiscal year ending June
30, 1903.

12 VAC 30-70-120. Nonenrclled providers.

A. Hospitals that are not enrolled as providers with the
Department of Medical Assistance Services (DMAS) which
submit claims shall be paid based on the lesser of:

1. The DMAS average reimbursable inpatient cost-to-
charge rafio, updated annually on September 30 of each
year based on the most recent settled cost report, for
enrolled hospitals less five percent. (The 5.0% is for the
cost of additional manual processing of the claimis.)

2. The DMAS average per diem, updated annually on
September 30 of each year based on the most recent
settled cost report, of enrolled hospitals excluding the
state-owned teaching hospitals and disproportionate
share adjustments.

- B. Hospitals that are not enrolled shall submit claims using
the required DMAS invoice formats. Such claims must be
submitted within twelve months from date of services. A
hospital is determined fo regularly treat Virginia Medicaid
recipients and shall be required by DMAS to enroll if if
provides more than 500 days of care to Virginia Medicaid
recipients during the hospitals' financial fiscal year. A
hospital which is required by DMAS to enroli shall be
reimbursed in accordance with the current Medicaid
Prospective Payment System as described in 12 VAC 30-70-
10 through 12 VAC 30-70-100. The hospital shail be placed
in one of the DMAS peer groupings which most nearly
reflects its licensed bed size and location (12 VAC 30-70-50
{1)). These hospitals shall be required to maintain separate
cost accounting records, and to file separate cost reports
annually, utilizing the applicable Medicare cost reporting
forms, (HCFA 2552 Series} and the Medicaid forms (MAP-
783 Series).

C. A newly enrolled facility shall have an interim rate
determined using the provider's most recent filed Medicare
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cost report or a pro forma cost report or detailed budget
prepared by the provider and accepted by DMAS, which
represents is anticipated allowable cost for the f{irst cost
reporting period of participation. For the first cost reporting
periad, the provider shall be limited to the lesser of its aclual
operating costs or its peer group ceiling. Subsequent rates
shall be determined in accordance with the current Medicaid
Prospective Payment System as noted in subsection A.

D. Once a hospital has obtained the enrclied status, 500
days of care, the hospital must agree to become enrolled as
required by DMAS to receive reimbursement. This status
shall continue during the entire term of the provider's current
Medicare cerlification and subsequent recertification or until
mutually terminated wilth 30 days written notice by either
party. The provider musi maintain this enrolled siatus to
receive reimbursement. If an enroiled provider elects to
terminate the enrolled agreement, the non-enrolled
reimbursement status will not be available to the hospital for
future reimbursement, except for emergency care,

E. Prior approval must be received from the DMAS Health
Services Review Division when a referral has been made for
treatment to be received from a non-enrolled acute care
facility {in-stale or out-of-state), except in the case of an
emergency or because medical resources or supplementary
rescurces are more readily available in another state.

F. Nothing in this regulation is intended to preciude DMAS
from reimbursing for special services, such as rehabilitation,
ventilator, and transplantation, on an exception basis and
reimbursing for the services on an individually, negofiated
rate basis.

12 VAC 30-70-130. Payment Adjustment Fund.

A. A Payment Adjustrment Fund shalf be created in each of
the Commonwealth's fiscal years during the period July 1,
1992, to June 30, 1998, The Payment Adjustment Fund shali
consist of the Commonweallh's cumulative addition of five
million doliars in General funds and its corresponding federal
financial participation for reimbursement to non-state owned
hospitals in each of the Commonwealth's fiscal years during
this period. Each July 1, or as soon thereafter as is
reasonably possible, the Commonwealth shall, through a
single payment to each non-state owned hospital, -equitably
and fully disburse the Payment Adjustment Fund for that
year.

B. in the absence of any amendment to this section, for
the Commonwealth's fiscal year after 1996, the Payment
Adjustment Fund shall be continued at the level established
in 1996 and shall be disbursed in accordance with the
methodology described below.

C. The Payment Adjustment Fund shall be disbursed in
accordance with the following methedology:

1. Identify each non-state owned hospital provider
{acute, neonatal and rehabilitalion) receiving payment
based upon its peer group operating ceiling in May of
gach yaar.

2. For each such hospital identified in Paragraph 1,
identify its Medicaid paid days for the 12 months ending
each May 31.

3. Multiply each such hospital's days under Paragraph 2
by such hospital's May individual peer group ceiling (.e..
disregarding such hospital's actual fiscal year end

ceiling) as adjusted by its then current disproportionate
share factor.

4. Sum all hospital amounts determined in Paragraph 3.

_5. For each such hospital, divide its amount determined
in Paragraph 3 by the total of such amounts determined
in Paragraph 4.  This then becomes the hospital
adjustment factor ("HAF") for each such hospital.

6. Multiply each such hospital's HAF times the amount
of the Payment Adjustment Fund ("PAF") to determine its
potential PAF share.

7. Determine the unreimbursed Medicaid allowable
operating cost per day for each such hospital in
Paragraph 1 for the most recent fiscal year on file at
DMAS as of May 31, inflate such costs by DRI-V+2 from
the mid-point of such cost report to May 31 and multiply
such inflated costs per day by the days identified for that
hospital in Paragraph 2 above, creating the
"unreimbursed amount.”

8. Compare each such hospital's potential PAF share to
its unreimbursed amount,

9. Allocate 1o aill hospitals, where the potential PAF
share exceeds the unreimbursed amount, such hospital's
unreimbursed amount as its actual PAF share.

10. If the PAF is not exhausted, for those hospitals with
an unreimbursed amount balance, recalculate a new
HAF for each such hospital by dividing the hospital's
HAF by the total of the HAFs for all hospitals with an
unreimbursed amount balance.

11. Recompute each hospital's new potential share of
the undisbursed PAF by multiplying such finds by each
hospital's new HAF.

12. Compare each hospital's new potential PAF share to

its unreimbursed amount. If the unreimbursed amounts
exceed the PAF shares at all hospitals, each hospital's
new PAF share becomes its actual PAF share. |f some
hospitals' unreimbursed amounts are less than the new
potential PAF shares, allocate to such hospitals their
unreimbursed amount as their actual PAF share. Then,
for those hospitals with an upreimbursed amount
palance, repeat steps 10, 11, and 12 until each hospital's
actual PAF share is determined and the PAF is

exhausted.

13. The annual payment to be made to each non-state
owned hospital from the PAF shall be equal to their
actual PAE share as determined and allocated above.
Each hospital's actual PAF share payment lshali be made
on July 1, or as soon thereafter as is reasonable

feasible.
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PART Ii.
HOSPITAL APPEALS OF REIMBURSEMENT RATES.

12 VAC 30-70-140. [
rates—4-4- ] Right to appeal and initial agency decision.

A. Right to appeal. Any hospital seeking to appeal its
prospective payment rate for operating costs related to
inpatient care or other allowable costs shall submit & written
request to the Department of Medical Assistance Services
within 30 days of the date of the letter notifying the hospital of
its prospective rate unless permitted to do otherwise under [ §
8-E 12 VAC 30-70-144 E]. The written request for appeal
must contain the information specified in [ 848 subsection B
of this section }. The department shall respond fo the
hospital's request for additional reimbursement within 30
days or after receipt of any additional documentation
requested by the department, whichever is later. Such
agency response shall be considered the inifial agency
determination. '

B. Required information. Any request to appeal the
prospective payment rate must specify; (i) the nature of the
adjustment sought; (i) the amount of the adjustment sought;
and (jii} current and prospective cost containment efforts, if
appropriate.

C. Nonappealable issues. The following issues will not be
subject to appeal: (i) the organization of participating
hospitals into peer groups according to location and bed size
and the use of bed size and the urban/rural distinction as a
generally adequate proxy for case mix and wage variations
between hospitals in determining reimbursement for inpatient
care; (i) the use of Medicaid and applicable Medicare
Principles of Reimbursement to determine reimbursement of
costs other than operating costs relating o the provision of
inpatient care; (ili) the calculation of the initial group ceilings
on allowable operating costs for inpatient care as of July 1,
1982; (iv) the use of the inflation factor identified in the State
Plan as the prospective escalator; and (v) duratienal
limitations set forth in the State Plan (the "21 day rule™).

0. The rate which may be appealed shall include costs
which are for a single cost reporting period only.

E. The hospital shall bear the burden of proof throughout
the administrative process.

[ §2- 12 VAC 30-70-141. ] Administrative appeal of adverse
initial agency determination.

A. General. The administrative appeal of an adverse initial
agency determination shall be made in accordance with the
Virginia Administrative Process Act, § 9-6.14:11 through § 9-
6.14:14 of the Code of Virginia, as set forth below.,

B. The informal proceeding.

1. The hospital shall submit a written request to appeal
an adverse initial agency determination in accordance
with § 9-6.14:11 of the Code of Virginia within 15 days of
the date of the letter transmitting the initial agency
determination.

2. The request for an informal conference in accordance
with § 9-6.14:11 of the Code of Virginia shall include the
following information:

a. The adverse agency action appealed from;

b. A detailed description of the factual data, argument
or information the hospital will rely on to challenge the
adverse agency decision.

3. The agency shall afford the hospital an opportunity for
an informal conference in accordance with § 9-6.14:11 of
the Code of Virginia within 45 days of the request.

4, The Director of the Division of Provider
Reimbursement of the Department of Medical Assistance
Services, or his designee, shall preside over the informal
conference. As hearing officer, the director, or his
designee, may request such additional documentation or
information from the hospital or agency staff as may be
necessary in order to render an opinion.

5. After the informal conference, the Direcior of the
Division of Provider Reimbursement, having considered
the criteria for relief set forth in [ §5-4-ard-5 712 VAC 30-
70-143 and 12 VAC 30-70-144 ), shall take any of the
following actions:

a. Notify the provider that its request for relief is
denied setting forth the reasons for such denial;

b. Notify the provider that its appeal has merit and
advise if of the agency action which will be taken; or

c. Notify the provider that its request for relief will be
granted in part and dented in part, setting forth the
reasons for the denial in part and the agency action
which will be taken to grant relief in part.

6. The decision of the informal hearing officer shall be
rendered within 30 days of the conclusion of the informal
conference.

[ §3: 12 VAC 30-70-142. ] The formal administrative hearing:
procedures.

A. The hospital shall submit its written request for a formal
administrative hearing under § 9-6.14:12 of the Code of
Virginia within 15 days of the date of the letter transmitting
the adverse informal agency decision.

B. At feast 21 days prior to the dafe scheduled for the
formal hearing, the hospital shall provide the agency with:

1. Identification of the adverse agency action appealed
from, and

2. A summary of the factual data, argument and proof
the provider will rely on in connection with its case.

C. The agency shait afford the provider an opportunity for
a formal administrative hearing within 45 days of the receipt
of the request.

D. The Director of the Department of Medical Assistance
Services, or his designee, shall preside over the hearing.
Where a designee presides, he shall make recommended
findings and a recommended decision to the director. In
such instance, the provider shall have an opportunity to file
exceptions to the proposed findings and conclusions, 1n no
case shall the designee presiding over the formal
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administrative hearing be the same individual who presided
over the informal appeal.

E. The Director of the Depariment of Medical Assistance
Services shall make the final administrative decision in each
case.

F. The decision of the agency shall be rendered within 60
days of the conclusion of the administrative hearing.

[ §4 12 VAC 30-70-143. ] The formal administrative hearing:
necessary demonstration of proof.

A, The hospital shall bear the burden of proof in seeking
relief from its prospective payment rate.

B. A hospital seeking additional reimbursement for
operating costs relating to the provision of inpatient care shall
demenstrate that its operating costs exceed the limitation on
operating costs established for its peer group and set forth
the reasons for such excess.

C. In determining whether to award additional
reimbursement to a hospital for operating costs relating to the
provisicn of inpatient care, the Director of the Department of
Medical Assistance Services shall consider the following:

1.  Whether the hospital has demonstrated that its
operating costs are generated by factors generally not
shared by other hospitals in its peer group. Such factors
may include, but are not limited to, the addition of new
and necessary services, changes in case mix
extraordinary circumstances beyond the control of the
hospital, and improvements imposed by licensing or
accrediting standards.

2. Whether the hospital has taken every reasonable
action to contain costs on a hospital-wide basis.

a. In making such a determination, the director or his
designee may require that an appellant hospital
provide quantitative data, which may be compared to
similar data from other hospitals within that hospital's
peer group or from other hospitals deemed by the
director to be comparable. in making such
comparisons, the director may develop operating or
financial ratios which are indicators of performance
quality in particular areas of hospital operation. A
finding that the data or ratios or both of the appeliant
hospital fall within a range exhibited by the majority of
comparable hospitals, may be construed by the
director to be evidence that the hospital has taken
every reasonable action to contain costs in that
particular area. Where applicable, the director may
require the hospital to submit to the agency the data it
has developed for the Virginia Department of Health
(formarly Virginia Health Services Cost Review
GCommission Councif). The director may use other
data, standards or operaling screens acceptable to
him. The appellant hospital shall be afforded an
opportunity to rebut ratios, standards or comparisons
utilized by the director or his designee in accordance
with this section.

b. Factors to be considered in determining effective
cost containment may include the following:

- Average daily occupancy

- Average hourly wage

- FTE's per adjusted occupied bed

- Nursing salaries per adjusted patient day

- Average length of stay

- Average cost per surgical case

- Cost (salary/nonsalary) per ancillary procedure
- Average cost (food/nonfood) per meal served

- Average cost per pound of laundry

- Cost (salary/nonsalary) per pharmacy prescription
- Housekeeping cost per square foot

- Maintenance cost per square foot

- Medical records cost per admission

- Current ratio (current assets to current liabilities)
- Age of receivables

- Bad debt percentage

- Inventory turnover

- Measures of case mix

c. In addition, the director may consider the presence
or absence of the following systems and procedures in
determining effective cost containment in the hospital's
operation.

- Flexible budgeting system

- Case mix management systems

- Cost accounting systems

- Materials management system

- Participation in group purchasing arrangements
- Productivity management systems

- Cash management programs and procedures

- Strategic planning and marketing

- Medical records systems

- Utilization/Peer review systems

d. Nothing in this provision shall be construed to
require a hospital to demonstrate every factor set forth
above or to preclude a hospital from demonstrating
effective cost containment by using other factors.

The director or his designee may require that an onsite
operational review of the hospital be conducted by the
department or its designee.

3. Whether the hospital has demonstrated that the
Medicaid. prospective payment rate it receives to cover
operating costs related to inpatient care is insufficient to
provide care and service to conforms to applicabie state
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and federal laws, regulations and quality and safety
standards.’

0. In no event shall the Director of the Department of
Medical Assistance Services award additional reimbursement
to a hospital for operating costs relating to the provision of
inpatient care, unless the hospital demonstrates to the
satisfaction of the director that the Medicaid rate it receives
under the WMedicaid prospective payment system is
insufficient to ensure Medicaid recipients reasonable access
to sufficient inpatient hospital services of adequate quality.?

In making such demonstration, the hospital shall show that:

1. The current Medicaid prospective payment rate
jeopardizes the long-term financial viability of the
hospital. Financial jeopardy is presumed to exist if, by
providing care to Medicaid recipients at the current
Medicaid rate, the hospital can demonstrate that it is, in
the aggregate, incurring a marginal loss.®

For purposes of this section, marginal loss is the amount
by which total variable costs for each patient day exceed
the Medicaid payment rate. (n calculating marginal loss,
the hospital shall compute variable costs at 60% of total
inpatient operating costs and fixed costs at 40% of total
inpatient operating costs; however, the director may

' See 42 USC § 13%8a(a)(13)(A). This provision reflects tha Commonwealth's
concern that she reimburse only those excess operating costs which are
Incurred because they are needed to provide adequate care.  The
Commonwealth recognizes that hospitals may choose to provide more than "just
adequate" care and, as a conseguence, incur higher costs, In this regard, the
Commonwealth notes that "Medicaid programs do not guarantee that each
recipient will receive that level of health care precisely taiiored 1o his or her
parficular needs. Instead, the benefit provided through Medicaid is a particular
package of health care services ... that package of services has the general aim
of assuring that individuals will receive necessary medical care, but the benefit
provided remains the individual services offered -- not ‘adequate heaith care'.”
Alexander v. Cheate, - U.S. - decided January 9, 1985,53 L.W., 4072, 4075.

* In Mary Washington Hospitai v. Fisher, the court ruled that the Medicaid rate
"must be adequate to ensure reasonable access”. Mary Washington Hospifal v.
Fisher, at p. 18. The need 1o demonstrate thaf the Medicaid rate is inadequate
to ensure recipienis reasonable access derives directly from federal law and
regulation. in its response to comments on the NPRM published September 30,
1881, HCFA points out Congressional intent regarding the access issue:

The repert on H.R, 3982 states the expectation that payment levels for inpatient
services will be adegquate to assure that a sufficient number of facilities providing
a sufficient level of services aclively participate in the Medicaid program to
enable all Medicaid beneficiaries to obtain quality inpatient services, This report
further states that payments should be set at a level that ensures the active
treatment of Medicaid patients in a majority of the hospitals in the state, 46 FR
47970,

® The Commonwealth believes that Congressional intent is threatened in
situations in which a hospital is incrementally harmed for each additional day a
Medicaid patient is treated -- and therefore has good cause to consider
withdrawal from the program -- and where ne alternative is readlly available to
the patient, should withdrawal occur. Otherwise, although the rate being paid a
hospital may be less than that paid by other payors -- indeed, less than average
cost per day for all patients -- it nonetheless equals or exceeds the variable cost
per day, and therefore benefits the hospital by offsetling some amount of fixed
costs, which i would incur even if the bed occupied by the Medicaid patient were
left empty,

fi should be emphasized that application of this marginal loss or "incremental
harm” concept is a device {0 assess the potential harm to a hospital continuing
to treal Medicaid recipients, and not a mechanism for determining the additional
payment due to a successful appellant. As discussed helow, once a threat o
access has been demonstrated, the Commonwealth may participate in the full
average costs associated with the circumstances underlying the appeal,

accept a different ratio of fixed and variable operating
costs if a hospital is able to demonstrate that a different
ratio is appropriate for its particular institution.

Financial jeopardy may also exist if the hospital is
incurring a margina! gain but can demonstrate that it has
unique and compelling Medicaid costs, which if
unreimbursed by Medicaid, would clearly jeopardize the
hospital's long-term financial viability and,

2. The population served by the hospital seeking
additional financial relief has no reasonable access to
other inpatient hospitals. Reasonable access exists if
most individuals served by the hospital seeking financial
relief can receive inpatient hospital care within a 30
minutes fravel time at a total per diemn rate which is less
to Department of Medical Assistance Services than the
costs which would be incurred by DMAS per pafient day
were the appellant hospital granted relief.

E. In determining whether fo award additional
reimbursement to a hospital for reimbursable costs which are
other than operating costs related to the provision of inpatient
care, the director shall consider Medicaid and applicable
Medicare rules of reimbursement.

[§5- 12 VAC 30-70-144. ] Available relief.

A. Any relief granted under [ §§4+4 12 VAC 30-70-140
through 12 VAC 30-70-143 ] shall be for one cost reporting
period only.

B. Relief for hospitals seeking additional reimbursement
for operating costs incurred in the provision of inpatient care
shall not exceed the difference between:

1. The cost per allowable Medicaid day arising
specifically as a result of circumstances identified in
accordance with [ §4 72 VAC 30-70-143 ] {excluding
plant and education costs and return on equity capital)
and

2. The prospective operating costs per diem, identified
in the Medicaid Cost Report and calculated by DMAS.°

C. Relief for hospitals seeking additional reimbursement
for (i) costs considered as “pass-throughs" under the
prospective payment system or (i} costs incurred in providing
care to a dispreportionate number of Medicaid recipients or
(iliy costs incurred in providing extensive neonatal care shall
not exceed the difference hetween the payment made and
the actual allowable cost incurred.

* With regard to the thirty minute travel standard, this requirernent is consistent
with general health planning criteria regarding acceptable travel time for hospital
care,

¥ The Commonwealth recognizes that in cases where circumstances warrant
relief beyond the existing payment rate, she may share in the cost associated
with those circumstances. This is consistent with the existing policy, whereby
payment is made on an average per diem basis. The Cemmonweaith will not
reimburse more than her share of fixed costs. Any relief to an appellant hospital
will be computed using patient days adjusted for the level of occupancy during
the peried under appeal. in no case will any additional payments made under
this rule reflect lengths of stay which exceed the twenty-one day limit currently in
effect.
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D. Any relief awarded under [ §§-1+4 12 VAC 30-70-140
through 12 VAC 30-70-143 ] shall be effective from the first
day of the cost period for which the challenged rate was set.
Cost periods for which relief will be afforded are those which
begin on or after January 4, 1985. In no case shall this
limitation apply to a hospital which noted an appeal of its
prospective payment rate for a cost period prior to January 4,
1985.

E. Al hospitals for which a cost period began or after
January 4, 1985, but prior to the effective date of these
regulations, shall be afforded an cpportunity to be heard in
accordance with these regulations if the request for appeal
set forth in [ §4A 12 VAC 30-70-140 A ] is filed within 90
days of the effective date of these regulations.

[§86- 12 VAC 30-70-145]. Catastrophic occurrence.

A. Nothing in [ §§-1-threugh-5 this part ] shall be construed
to prevent a hospital from seeking additional reimbursement
for allowable costs incurred as a consequence of a natural or
other catastrophe. Such reimbursement will be paid for the
cost period in which such c¢osts were incurred and for cost
periods beginning on or after July 1, 1982.

B. In order to receive relief under this section, a hospital
shall demonstrate that the catastrophe met the following
criteria:

1. One time occurrence;

Less than 12 months duration;

Could not have been reasonably predicted;
Not of an insurable nature;

Not covered by federal or state disaster relief;

S

Not a result of malpractice or negligence.

C. Any relief sought under this section must be calculable
and auditable.

D. The agency shall pay any relief afforded under this
section in & lump sum,

PART il
DISPUTE RESOLUTION FOR STATE-OPERATED
FACILITIES.
12 VAC 30-70-150. Dispute resolution for state-operated
providers. :
A. Definitions.

"DMAS" means the Department of Medical Assistance
Services.

"Division director" means the director of a division of
DMAS.

"State-operated provider” means a provider of Medicaid
services which is enrolled in the Medicaid program and
operated by the Commonwealth of Virginia.

B. Right {o request reconsideration. A state-operated
provider shall have the right to request a reconsideration for
any issue which would be otherwise administratively
appealable under the State Plan by a nonstate operated

provider. This shall be the sole procedure available to state-
operated providers.

The appropriate DMAS division must receive the
reconsideration request within 30 calendar days after the
provider receives its Notice of Amount of Program
Reimbursement, notice of proposed action, findings letter, or
other DMAS notice giving rise to a dispute.

C. Informal review. The state-operated provider shall
submit to the appropriate DMAS division written information
specifying the nature of the dispute and the relief sought, If a
reimbursement adjustment is sought, the written information
must include the nature of the adjustment sought, the amount
of the adjustment sought, and the reasons for seeking the
adjustment. The division director or his designee shall review
this information, requesting additional information as
necessary. |f either party so requests, they may meet to
discuss a resolution. Any designee shall then recommend to
the division director whether relief is appropriate in
accordance with applicable law and regulations.

D. Division director action. The division director shall
cansider any recommendation of his designee and shall
render a decision,

E. DMAS director review. A state-operated provider may,
within 30 days after receiving the informal review decision of
the division director, request that the DMAS director or his
designee review the decision of the division director. The
DMAS director shall have the authority {o take whatever
measures he deems appropriate to resolve the dispute.

F. Secretarial review. {f the preceding steps do not
resolve the dispute to the satisfaction of the state-operated
provider, within 30 days after receipt of the decision of the
DMAS director, the provider may request the DMAS director
to refer the matter to the Secretary of Health and Human
Resources and any other cabinet secretary as appropriate.
Any determination by such secretary or secretaries shall be
final.

PART IV.
[Reserved.]

12 VAC 30-70-160 through 12 VAC 30-70-190. [Reserved.]

PART V.
INPATIENT HOSPITAL PAYMENT SYSTEM.

Article 1.
Application of Payment Methodologies.

12 VAC 30-70-200. Application of payment methodologies.

The state agency will pay for inpatient hospital services
under the methodologies and during the time periods
specified in this part. During stale fiscal years (SFY) 1997
and 1998, the stafe agency's methodology for inpatient
hospital services in general acute care hospitals will fransition
from a per diem methodology to a DRG-based methodology.
Afficle 2 (12 VAC 30-70-210) describes the special rules that
apply during the transition period. Article 3 (12 VAC 30-70-
220 et seq.) describes the DRG methoduology that will apply
{at a specified fransition percentage) during the transition
period and that will remain after the transition is over. Ariicle
4 (12 VAC 30-70-400 et seq.) describes the revised per diem
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methodology that will apply in part during the fransition, but
that will cease to apply after the transition is over.

For inpatient hospital services in general acufe care
hospitals and rehabilitation hospitals occurring before July 1,
1996, reimbursement shall be based on the methodology
descnbed in Supplement 3 (12 VAC 30-70-10 through 12
VAC 30-70-130), which language, until July 1, 1996, was
Attachment 4.19-A of the State Plan for Medical Assisfance
Services. The provisions contained in Supplement 3 (12
VAC 306-70-10 through 12 VAC 30-70-130) shall nof be
effective after June 30, 1986, except as otherwise provided in
this part,

For inpatient hospital services that are psychiatric or
rehabilitation services and that are provided in general acute
care hosp:tals drstmct part umts of general acufe care
hospitals, | froot S Ha
freestanding psychfactnc facn':tres Ircensed as hosprtais 1, or
rehabilitation hospitals on and affer July 1, 1996,
reimbursement shall be based on a methodology described in
Articles 2, 3 and 4 of this part. This methodology implements
a f{ransifion from revised per diem rates taken from the
previous methodology (12 VAC 30-70-10 through 12 VAC 30-
70-130) fo different per diem rates that will be used in the
context of the DRG methodclogy. These services shall not
be reimbursed by means of DRG per case rates. For |

freestanding
psychiatric facilities licensed as hospitals | there shall be nc
fransiticn period, but the new per diem rates are fo be
implemented effective July 1, 1896. Also effective for those
services rendered on or after July 1, 1996, the professional
component for the care rendered in such [ lieensed
freestanding psychiatric
facilities licensed as hospitals 1 may be billed separately by
the "aftending professional who is enrolled in Medicaid.
inpatient hospital services that are provided in long stay
hospitals and state-owned rehabilitation - hospitals shall be
subject to the provisions of 12 VAC 30-70-10 through 12 VAC
30-70-130, which until July 1, 1996, was Affachment 4.19-A
of the State Plan for Medical Assistance Services.

Transplant services shall not be subject fo the provisions of
this part. They shall continue to be subject to [ 124AG-30-
56-95 12 VAC 30-50-100 ] through 12 VAC 30-50-310 [ and
12 VAC 30-50-540].

Atticle 2.
Transition Period.

12 VAC 30-70-210. Transition period reimbureement rules.

A Effective July 1, 19986, the state agency's
reimbursement methodology for inpatient hospital sesrvices
shall begin a transition from a prospective per diem to a
prospective diagnosis related groupings (DRG) methodology.
During the ftransition period, reimbursement of operating
costs shall be a blend of a prospective DRG methodology
(described in Article 3 of this parf) and a revised prospective
per diem methodology (described in Arlicle 4 of this part).
The transition period shall be SFY1997 and 1998, after which
a DRG methodology alone shall be used.

| period.

B. Tentative payment during the fransition period. During
the transition period claims will be tentatively paid on the
basis of the revised per diem methodology only. Payment of

- claims based on DRG rates shall begin July 1, 1998,

C. Final operating reimbursement during the ftransition
During the transition period setfiement of each
hospital fiscal year will be carried out as provided in 12 VAC
30-70-460. Each hospital’s final reimbursement for services
that accrue fo each stafe fiscal year of the transition shall be
based on a blend of the prospective DRG methodology and
the revised per diem methodology. For services fo palients
admitted and discharged in SFY1997 ithe blend shall be 1/3
DRG and 2/3 revised per diem. For services fo palients
admifted after June 30, 1996, and discharged during
SFY1888 the blend shall be 2/3 DRG and 1/3 revised per
diem. Settlements shall be completed according to hospital
fiscal years, but after June 30, 1996, changes in rates and in
the percentage of reimbursement that is based on DRGs vs.
per diem rates, shall be according to state fiscal year.
Services in freestanding psychiatric facilities licensed as

- hospitals shalf not be subject fo the transition period phase-in

of new rates, or to settlement at year end, the new systern
rates for these providers shall be fully effective on July 1,
1996. In hospifal fiscal years that slraddle the
implementation date {years starting before and ending after
July 1, 1996) operating costs must be settled paritly under the
old and partly under the new methodology:

1. Days related to discharges occuring before July 1,
1986, shall be setfled under the previous reimbursement
methodology (see 12 VAC 30 70-10 through 12 VAC 30-
70-130).

2. Stays with admission date before July 1, 1896, and
discharge date affer June 30, 1996, shall be seftled in
two parts, with days before July 1, 1996, seltled on the
basis of the previcus reimbursement methodology (see
12 VAC 30-70-10 through 12 VAC 30-70-130}, and days
after June 30, 1996, settled at 100% of the hospital's
revised per diem rate as desciibed in Arlicle 4 (12 VAC
30-70-400 et seq.) of this part. The DRG reimbursement
methodology shall not be used in the settfernent of any
days related to a stay with an admission date before July
1, 1996.

3. Stays with admission dates on and affer July 1, 1996,
shall be seltled under the transition methodology. AN
cases admitled from July 1, 1996, onward shall be
seitled based on the rates and transition rules in effect in
the state fiscal year in which the discharge falls. The
only exceplion shall be claims for rehabilitation cases
with length of stay sufficient that one or more inferim
claims are submitted. Such claims for rehabilitation
cases shall be seftled based on rates and rufes in effect
at the time of the end date (“through” dale) of the claim,
whether or not it is the final or dischargs claim.

D.  Capital cost reimbursement. During the ftransition
period capital cost shall be reimbursed as a pass-through as
described in 12 VAC 30-70-10 through 12 VAC 30-70-130,
except that paid days and charges used to detenmine
Medicaid allowable cost in a fiscal period for purposes of
capital cost reimbursement shall be the same as those
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accrued to the fiscal period for operating cast reimbursement.
Eiffactive July 1, 1998, capital cost shall be reimbursed as
described in Arficle 4 (12 VAC 30-70-400 et seq.} of this part.
Until capital costs are fully included in prospective rates the
provisions of 12 VAC 30-70-70 regarding recapture of
depreciation shall remain in effect. Reimbursement of capital
cost for freestanding psychiatric facilities licensed as
hospitals shall be included in their per diem rates as provided
in Article 4 {12 VAC 30-70-400 et seq.) of this part, and shall
not be treated as a pass-through during the transition period
or afterward.

E.  Disproporiionate Share Hospital (DSH) payments
during the fransition. Effective July 1, 1996, DSH payments
shall be fully prospective amounts determined in advance of
the state fiscal year to which they apply, and shail not be
subject to setflement or revision based on changes in
ufilization during the year fo which they apply. Paymenis
prospectively defermined for each state fiscal year shall be
considered payment for that year, and not for the year from
which data used in the calculation was faken. Payment of
DSH amounts determined under this methodology shall be
made on a quarterly basis.

For patient days occurring before July 1, 1996, DSH
reimbursement shall be determined under the previous
methodology and selfled accordingly (12 VAC 30-70-10
through 12 VAC 30-70-130). Effective for days occurring July
1, 1986, and after, DSH reimbursement made through
prospective lump sum amounts as described in this section
shall be final and not subject to settlement except when
necessary due fto the limif in subdivision 2 e of this
subsecfion. After July 1, 1998, DSH reimbursement shall be
as provided in Arficle 4 (12 VAC 30-70-400 et seq.) of this
part.

1. Definition. A disproportionate share hospital shall be
a hospital that meets the following crteria:

a. A Medicaid utilization rate in excess of 15%, or a
low-income patient utilization rate exceeding 25% (as
defined in the Omnibus Budgef Reconciliation Act of
1987 and as amended by the Medicare Catastrophic
Coverage Act of 1988); and

b. At least two obstetricians with staff privileges at the
hospital who have agreed to provide obstetric services
to individuals entitled to such services under a state
Medicaid plan. In the case of a hospital located in a
rural area (that is, an area outside of a Metropolitan
Statistical Area as defined by the Executive Office of
Management and Budgel), the term “"obstelrician"
includes any physician with staff privileges at the
hospital fo  perform  nonemergency  obstelric
procedures.

¢. Subdivision 1 b of this subsection does not apply to
a hospital:

(1} At which the inpatients are predeminantly
individuals under 18 years of age; or

{2} Which does not offer nonemergency obstetric
services as of December 21, 1987.

2. Payment adjustment.

a. A disproportionafe share hospitals additional
payment shall be based on the type of hospital and on
the hospital’'s Medicaid utifization percentage. There
shall be two types of hospitals: (i) Type One,
consisting of hospitals that were state-owned teaching
hospitals on January 1, 1998, and (i) Type Two,
consisting of all other hospitals. The Medicaid
utilization percentage is equal to the hospital's total
Medicaid inpatient days divided by the hospital's total
inpatient days. Each eligible hospital with a Medicaid
utilization percenfage above 15% shall receive a
disproportionate share payment.

b. For Type One hospifals, the disproportionate share
payment shail be equal to the sum of (i) the hospiial’s
Medicaid utilization percentage in excess of 15%,
times 11, fimes the hospital’s Medicaid operating
reimbursement, times 1.3186 in SFY1897, and 1.3782
in SFY1998 and (ii) the hospital's Medicaid utilization
percentage in excess of 30%, times 11, limes the
hospital's Medicaid operafing reimbursement, times
1.3186 in SFY1987, and 1.3782 in SFY1998.

c. For Type Two hospitals, the disproportionate share
payment shall be equal to the sum of (i) the hospital’s
Medicaid utilization percentage in excess of 15%,
times the hospital’s fMedicaid operating
reimbursement, times 1.0964 in SFY1997, and 1.1476
in SFY1998 and (i) the hospital's Medicaid utilization
percentage in excess of 30%, times the hospilals
Medicaid operafing reimbursement, times 1.0964 in
SFY1997, and 1.1476 in SFY1998.

d. For hospitals which do not qualify under the 15%
inpatient Medicaid utilization rate, but do qualify under
the low-income patient utilization rate, exceeding 25%
in subdivision 1 a of this subsection, the
dispropottionate share payment amount for Type One
hospitals shall be equal to the product of the hospital's
low-income utilization in excess of 25%, times 11,
times the hospital’s Medicaid operating
reimbursement. For Type Two hospitals, the
disproportionate share payment adfustment shall be
equal lo the product of the hospital's fow-income
utifization in excess of 25%, times the hospital's
Medicaid operating reimbursement.

e. OBRA 1993 § 13621 Disproportionate Share
Adjustment Lirnit.

(1) Limit on amount of payment. No paymenis made
under subdivision E 2 of this section shall exceed
any applicable limitations upon such payments
established by federal law or regulations and OBRA
1893 § 13621. A payment adjustment during a
fiscal year shall not exceed the sum of:

(a) Medicaid alfowable costs incurred during the
year less Medicaid payments, net of
disproportionate share payment adjustments, for
services provided duning the year, and
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(b) Costs incurred in serving persons who have
no insurance less payments received from those
patients or from a third party on behalf of those
patients., Payments made by any unit of the
Commonweaith or local govemment to a hospital
for services provided to indigent patients shall not
be considered fo be a source of third party
payment,

(2) During stafe fiscal year 1985, the Iimit in this
section shall apply only tc hospitals which are
owned or operated by a siate or an instrumentality
or unit of govemment within the stafe. During this
year such a hospital, If it is one whose Medicaid
inpatient utilization rate is at least one standard
deviation above the mean inpatient utilization rafe in
the sfafe or if it has the largest number of Medicaid
days of any such hospital in the Commanwealth for
the previous state fiscal year, shall be allowed a fimit
that is 200% of the limit described above which the

Govemor certifies fo the Secrefary of the U, S -

Department of Health and Human Services that
such amount (the amount by which the hospital’s
payment exceeds the limit described above} shall be
used for health services during the year.

3. Source data for calculation of eligibility and payment
adjustment. Each hospital's eligibility for DSH payment,
and the amount of the DSH payment in state fiscal year
1987, shall be based upon Medicaid utilization in hospital
fiscal years ending in calendar year 1894, and on
projected operating reimbursement in state fiscal year
1887, estimated on the basis of 1994 ulilization. After
state fiscal year 1897, each new year's DSH payments
shall be calculated using the most recent reliable
utilization and projection data available. For the puipose
of calculating DSH payments, each hospital with a
Medicaid-recognized Neonatal Inténsive Care Unit
(NICU} (a unit having had a unique NICU operating cost
fimit under subdivision € of 12 VAC 30-70-60}, shall have
its DSH payment calculated separately for the NICU and
for the remainder of the hospital as if the two were
separate and distinct providers.

For [ licensed—feestandin

freestanding psychiatric facilities ficensed as hosprtais 1.
DSH payment shall be based on the most recent filed
Medicare cost report avaifabfe before the beginning of
the slate fiscal year for which a payment is being
calculated.

F.  Direct medical education (DMedEd). During the
transition period (July 1996 through June 18988), DMedEd
costs shall be reimbursed in the same way as under the
previous methadology (12 VAC 30-70-10 through 12 VAC 30-
70-130). This methodology does nof and shall not include
the [ DME DMedEd | reimbursement limitation enacted for the
Medicare program effective July 1, 1985. Reimbursement of
DMedEd shall include an amouni to reflect DMedEd
associated with services fo Medicaid patients provided in
hospitals "but reimbursed by capilated managed care
providers. This amount shall be estimated hased on the
riumber of days of care provided by the hospital that are

reimbursed by capitated managed care providers. Direct
med:ca! education shaﬂ not ba a rermbursable cast in |

chia pitals freestanding
psychfatnc fac:lrtfes Ifcensed as hosp:tals ] DMedEd will be
paid in estimated quartarly lump sum amounis and setfled at
the hospital's fiscal year end settlement,

G. Final payment adjustment fund (PAF) payment for
cerfain hospitals, Hospitals receiving payments for Medicaid
patients from managed care providers enrolled in Medalfion If
shall be paid a separate lump sum amount, based on the
continuation of capitation rates during July 1, 1996, through
December 31, 1996, that do not reflect adjustments made to
hospital per diem and DRG payments on July 1, 1996. Each
of these hospitals shall be paid a final PAF amount. If shall
be equal to a hospital specific PAF per diem’ fimes the
number of Medallion Il days that occur in the hospital in July
1, 1996, through December 31, 1996. The PAF per diem
shall be based on a revision of the PAF calculation that was
carried out for the SFY1996 PAF paymenf that was made in
August 1995. The revision shall be the hospital ceiling, DSH
per diem, and cost report data used in the calculation from
the cost reports that would be used under the PAF
methodology if a SFY1997 PAF calculation were fo be done.
The “paid days” data used in this calculation shall be the
same as that used in the SFY1996 calculation. Pending the
calculation of the final PAF payment in the seltlement of the
relevant time period for the affected hospitals, an inferim
payment shall be made. The interim payment shall be equal
to 172 the PAF payment made lo the same hospitals for
SFYT996.

H. -Adjusting DRG rates for length of stay (LOS) reductions
from 1995 Appropiiations Act. If it is demonstrated that there
are savings directly aftributable to LOS reductions resulling
from utilization initiatives directed by the 1995 Appropriations
Act as agreed to and evaluated by the Medicaid Hospital
Payment Policy Advisory Council, these savings, up fo a
maximum of §16.9 million in SFY1887, shall be applied as a
reduction - fo SFY1897 and 1998 DRG rates used for
settlement purposes.

1. Service limits during the transition pericd. The limit of
coverage for adults of 21 days in a 60-day period for the
same or similar diagnosis shall continue fo apply in the
processing of claims and in the per diem portion of settlement
during the transition period. This limit shall not apply in the
DRG portion of reimbursement, except for covered
psychiatric cases. Psychiatric cases are cases with a
principal diagnosis that is a mental disorder as specified in
the ICD-9-CM. Not all mental disorders are covered. For
coverage information, see { 12-VYAG-30-50-95 12 VAC 30-50-
1001 through 12 VAC 30-50-310.

Article 3.
Diagnosis Related Groups (DRG) Reimbursement
Methodology.

12 VAC 30-70-220. General.

A. Reimbursement of operating costs for cases which are
subject to DRG rates shall be equal to the relative weight of
the DRG in which the patient falls, times the hospital specific
operating rate per case. Reimbursement of outliers, transfer
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cases, cases siill subject to per diem reimbursement, capital
costs, and medical educafion costs shall be as provided in
this article.

B. The All Patient Diagnosis Related Groups (AFP-DRG)
Grouper shall be used in the DRG reimbursement
methodology. Effective July 1, 1996, and until notification of
a change is given, Version 12 of this grouper shall be used.
DMAS shall notify hospitals by means of a Medicaid memo
when updating the system fo later grouper versions.

12 VAC 30-70-230. Calculation of DRG weights and hospital
case mix indices.

A. The relative weight measures the cost and, therefore,
the reimhursement level of each DRG relative to all other
DRGs. The hospital case mix index measures the hospital's
average case mix complexity (costliness) refative to all other
hospitals.

B. The relative weight for each DRG was defermined by
calculating the average standardized cost for cases assigned
fo that DRG, divided by the average standardized cost for
cases assigned to all DRGs. For the puipose of calculating
relative weights, groupable cases (cases having coding data
of sufficient quality to support DRG assignment) and fransfer
cases (groupable cases where the patient was fransferred o
another hospital) were used. Ungroupable cases and
rehabilitation, psychiatric, and transpiant cases were nof
used. DMAS’ hospital computerized claims history file for
discharges in hospital fiscal years ending in calendar year
1993 was used. Al available data from alf enrolled, cost-
reporting general acute care hospifals were used, including
data from state-owned feaching hospitals. Cost report dafa
from hospital fiscal years ending in calendar year 1993 were
also used.

C. Before relative weights were calculated for each DRG,
each hospital's fofal charges were disaggregated into
operating charges and capital charges, based on the ratio of
operaling and capital cost fo tofal cost. Operating charges
and capital charges were standardized for regional variation,
and then both operating charges and capifal charges were
reduced fo cosis using ratios of costs-to-charges {(RCCs)
oblfained from the Medicaid cost report dafabase. Direct
medical education costs were eliminated from the relative
weight calculations since such costs will be addressed
outside the DRG rates. These steps, detailed in subsection
D of this section, were compleled on a case-by-case basis
using the data elements identified in the following table.

Data Elements for Relative Weight and Case Mix Index
Calculations

Source
Claims Database

Data Elements

Total charges for each groupable
case

Total charges for each transfer case

Claims Database

Ratio of aperating costs to total Medicaid Cast
costs for each hospital Report Database
Ratio of capital costs to fotal cosis Medicaid Cost
for each hospital Report Dafabase

Ratio of [ durablo-mredical Medicaid Cost
sguipment direct medical education | Report Database
1 costs to total costs for each

hospital

Statewide average lahor poriion of Virginia Health

Services Cost
Review Council

cperating costs

Medicare wage index for each Federal Register

hospital

Medicare Geographic Adj. Factor Federal Register

(GAF) for each hospital

RCC for each hospital Medicaid Cost
Report Database

D. Steps in calculation of relative weighis.

1. The total charges for each case were spiit info
operating charges, capital charges, and | durable
med;eal—eqmpment direct medical education | charges
using hospital specific ratios obfained from the cost
report database.

2. The operating charges obtained in Sfep 1 were
standardized for regional varations in wages. This
involved three subsleps.

a. The operating charges were mulliplied by 59.77%
vielding the labor portion of operating charges.

b. The labor porfion of operating charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor portion of operating charges.

¢. The standardized labor portion of operating charges
was added fo the nonlabor portion of operating
charges (40.23%) yielding standardized operating
charges.

3. The standardized operating charges were multiolied
by the hospital specific RCC yielding standardized
operating cosis.

4, The capital charges obtained in Step 1 were divided
by the hospital specific Medicare geographic adjustment
factor (GAF) yielding standardized capital charges.

5. The standardized capital charges were multiplied by
the hospital specific cost-fo-charge ralio  yielding
standardized capital costs.

These five steps were repeated for all groupable cases and
fransfer cases. Once this was done, the cases were sorted
by DRG category resulling in the total cases and the fotal
standardized cost of each DRG. Total cost divided by total
cases yielded the average standardized cost of each DRG.
The average standardized cost of each DRG was divided by
the average standardized cost across afl DRGs yielding the
refative weight for each DRG. To address the unavailability
of charge data related fo adult hospital days beyond 21 days,
an adjustment was esfimated for cerfain DRGs and added io
the weights as calculated above. This adiustment for aduft
days over 21 is necessary only until the first recalibration of
weights becomes effeciive in July 1998 (see 12 VAC 30-70-
380).
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The relative weights were then used fo calculate a case-
mix index for each hospital. The case-mix index for a
hospital was delermined by summing for all DRGs the
product of the number of groupable cases and transfer cases
in each DRG and the relative weight for each DRG. This sum
was then divided by the total number of cases yielding the
case-mix index. This process was repeated on a hospital-by-
hospital basis.

12 VAC 30-70-240. Caleulation of standardized costs per
case.

A, Standardized costs per case were calculated using all
DRG cases {(groupable, ungroupable, and transfer cases).
Cases entirely subject fo per diem rather than DRG
reimbursement and cases from state-owned teaching
hospitals were not used. Using the data elements identified
in the folfowing table, the seven steps oullined in subsection
B of this section were completed on a case-by-case basis,

Data Elements for Standardized Costs Per Case Calculations

Data Elements Source

Totai charges for each groupable case | Claims Database

Toial charges for each ungroupable
case

Claims Database -

Total charges for each transfer case Claims Database

operating costs

Ralio of operaling costs fo fotal costs Medicaid Cost
for each hospital Report Dafabase
Ratio of capital costs to total costs for Medicaid Cost
each hospital Report Database
Ratio of | Medicaid Cost
direct medical education ] costs to fotal | Repoit Database
costs for gach hospital

Statewide average labor portion of Virginia Health

Services Cost
Review Council

Medicare wage Index for each hospital | Federal Register
Medicare GAF for each hospital Federal Register
RCC for each hospital Medicaid Cost
Report Database
Case-mix index for each hospital Calculated

Tofal number of groupable cases

Claims Database

Total number of ungroupable cases

Claims Database

Total number of transfer cases

Claims Dafabase

B. Steps in calculation of standardized cost per case.

1. The lotal charges for each case were spiit into

operating charges, capilal charges, and [ durable
medical-egquipment direct medical education ) charges
using hospital specific ratios obtained from the cost
report database.

2. The operating charges obtained in Step 1 were
standardized for regional variations in wages. This
involved three subsieps.

a. The operating charges were mulfiplied by 59.77%
yielding the labor portion of operaling charges.

b. The labor porfion of operating charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor portion of operating charges.

¢. The standardized labor portion of operating charges
was added to the nonlabor portion of operating
charges (40.23%) yielding standardized operating
charges.

3. The standardized operating charges were multiplied
by the hospital specific RCC yielding standardized
operating costs.

4. The capital charges obtained in Step 1 were divided
-by the hospital specific Medicare geographic adjustment
factor (GAF) vielding sfandardized capital charges.

5. The standardized capital charges were muitiplied by
the hospital specific cost-to-charge ratio yielding
standardized capital costs.

6. The standardized operating cosfs obtained in Step 3
were divided by the hospital specific case-mix index
vielding case-mix neutral sfandardized operating cosis.

7. The standardized capital costs obtained in Step 5
were divided by the hospital specific case-mix index
yielding case-mix neutral standardized capital costs.

These seven steps were repeated for all DRG cases.
Once this was done, the case-mix neutral standardized
operating costs for all DRG cases were surmmed and an
average was calculated. This yielded what is referred fo as
standardized operating cosis per case. A similar average
was computed for capital yielding standardized capilal costs
percase.

12 VAC 30-70-250. Calculatr‘bn of statewide operating rate
percase for SFY1997.

The statewide operating rate per case that shall be used fo
calcufate the DRG portion of operating reimbursement for
cases admitted and discharged in state fiscal year 1997 is
equal to the standardized operafing cost per case, updated to
the midpoint of SFY1997 and multiplied by an additional
factor. The update shall be done by multiplying the
standardized operating cost per case by the DRI-Virginia
moving average value as compiled and published by
DRIMcGraw-Hill under contract with DMAS. The additional
factor is equal to 0.6247, This factor is the ratio of two
numbers: ‘

1. The numerator of the factor is the aggregate amount
of operating reimbursement for hospitals included in the
data base used for the calculations described above that
DMAS and the Virginia Hospital and Healthcare
Association (VHHA) jointly determined would be made
by Medicaid in state fiscal year 1997 if the rafe
methodology In effect on June 30, 1986, were fo
continue, This amount was further adjusted by
agreement between DMAS and the VHHA fo canry out
specific palicy agreements with respect fo varous
elements of reimbursemeant.

2. The denominator of the factor is the estimated
aggregate operating amount for the same hospitals
identified in subdivision 1 of this section, calculated using
the standardized operating cost per case and
standardized operating cost per day as calcufated in 12
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VAC 30-70-230 and 12 VAC 30-70-320, and adjusted for
inflation as in subdivision 1.

12 VAC 30-70-260. Calculation of siatewide capital rate per
case. {Reserved}

12 VAC 30-70-270. Hospital specific operating rate per case.

Each hospital specific operating rate per case shall be the
labor poition of the statewide operafing rate per case
multiplied by the Medicare wage index applicable fo the
hospital’s geographic location plus the nonfabor portion of the
statewide operating rale per case. The Medicare wage index
shall be the one in effect for Medicare in the base perod
used in the calculation of the standardized costs per case
{1993 for the calculation of 1997 rales}).

12 VAC 30-70-280. Hospital specific capital rate per case
(geographic adjustment). (Reserved)

12 VAC 30-70-290. Oultliers.

A.  An outlier case shall be one whose estimaled cost
exceeds the applicable DRG payment plus the applicable
fixed loss threshold.

B. Total payment for an outlier case shall be calculated
according o the following methodology (an example of the
application of this methodalogy is found in 12 YAC 30-70-
500):

1. The operating cost for the case shall be estimated.
Operaling cost for the case shall be the charges for the
case iimes the hospital's operating cost-to-charge ratio
based on the hospitai's cost report dafa in the base
period used {o establish the rates in effect in the period
for which outlier payment is being calculated.

2. The hospital specific operating cost amount for the
DRG shall be calculated. This shall be equal fo the sum
of the labor portion of the standardized operating cost
per case times the Medicare wage index, and the
nonfabor portion of the standardized operating cost per
case, multiplied by the relative weight applicable to the
case.

3. The hospital specific operating cost outlier threshold
is calculated as follows:

a. An outlier fixed loss threshold times the slatewide
average labor portion of operating cost times the
Medicare wage index for the hospital, plus

b. The nonlabor portion of the fixed loss threshold,
plus

¢. The DRG operating cost amount for the case
(subdivision 2 above).

4. The case specific excess over the hospital specific
operafing outlier threshold is calculated. This shall be
equal to the difference between the esfimated operating
cost for the case (subdivision 1 above) and the hospital
specific operating cost outlier threshold (subdivision 3
above), multiplied by the cost adjustment factor for
outliers.

8 The fotal payment for the case iz calulaled. Thiz
shall be equal to the sum of the DRG operating cost
amount for the case (subdivision 2 above) and the case
specific excess over the hospital specific operating
threshold {subdivision 4 above), multiplied by the factor
that is used o adjust the standardized operaling cost per
case in 12 VAC 30-70-250.

C. Data element definitions. Faciors and vanables used in
the above calculation and not already defined are defined as
follows:

1. The "oullier fixed loss threshold” is & fixed dollar
amount in SFY 1997, applicable to alf hospitals, thai shail
be adjusted each year. It shall be calculated each year,
based on the most recent available estimates so as fo
result in a tofal operaling expenditure for outliers equal to
5.1% of total operafing expenditures, ncluding outliers,
In SFY1997, this amount shall be $15,483. Ifin any vear
revised estimates are wnavaifable ihe previous vears
value shall be used updated for inflation using the same
factor applied to hospifal rates.

2. The "statewide average labor proportion of operafing
cost” is a fixed percentage, equal fo 5877, This figure
may be updated with revised data when rales are
rebased/recalibrated.

3. The "adiustment factor for ouliiers” is a fixed facior,
published by Medicare in the Federal Registar, and
equal to 0.80. This figure shall be updaled based on
changes fo the Medicare factor, upon the nex! rebasing
of the sysitem described in this part,

4. The "Medicare wage index appiicable to the hospital”
is as published by the Health Care Financing
Adminisiration in the year used as the base perod.

12 VAC 30-70-300. Transfers and readmissions.

A, Transfer cases shall be defined as {ij patients
transferred from one general acute care hospital to another
and (i) patients discharged from one general acule care
hospital and admitted to another for the same or similar
diagnosis (similar diagnoses shall be. defined as onas with
the first three digits the same) within five days of that
discharge.

B. Readmissions shall be defined as cases readmifiad to
the same hospital for the same or similar diagnosis within five
days of discharge. Such cases shall be considered a
continuation of the same stay and shafl nof be treated as a
new admission or case {a separate DRG payment shall not
be made).

C. Exceptions.

1. Cases falling infc DRGs 4586, 639, or 640 shall nof be
freated as transfer cases, but the full DRG rate shall be
paid fo the transfering hospital.  These DRGs are
designed to be populated endirely with fransfer patienis.

2. Cases transferred fo or from a distinct part psychiainc
or rehabilifation units of a general acule care hospifal
shall not be treated as transfer cases.
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D. Transfer methodology. When two general acule care
hospitals provide inpatient services to a patient defined as a
transfer case:

1. The transferring hospital shall receive the lesser of (i)
a per diem payment equal fo the DRG payment for the
transferring hospital, divided by the anthmetic mean
length of stay for the DRG in all hospitals for which data
are available, times the patient's length of stay at the
transferring hospital or (i} the full DRG payment for the
transferring hospital.  The transferring hospital shall be
eligible for outlier payments if the applicable criteria are
mef.

2. The receiving hospital, if it is the final discharging
hospital, shall receive DRG payment. A receiving
hospital that later transfers the patient lo another
hospital, including the first transferring hospital, shall be
reimbursed as a transferring hospital.  Only the final
discharging hospital shall receive DRG payment. The
receiving hospital shall be eligible for outlier payments if
the applicable criteria are met.

12 VAC 30-70-310. Per diem reimbursement in the DRG
methodology.

" Cases thaf will continue to be reimbursed on a per diem
basis are (i} covered psychiatric cases in general acute care
hospitals and psychiatic units of general acute care
hospita!s, (ii) covered psychiatric cases in | ticersed

f freestanding psychiatric
facilities licensed as hospitals |, and (it} rehabilitation cases
in bath general acute care and rehabilitation hospitals.
Psychiatric cases are cases with a principal diagnosis that is
a mental disorder as specified in the ICD-9-CM. Not all
mental disorders are covered. For coverage information, see
the Amount, Duralion, and Scope of Services, Supplement 1
fo Aftachment 3. 1A&B (12 VAC 30-50-95 through 12 VAC 30-
50-310).

12 VAC 30-70-320. Calculation of standardized costs per
day.

A. Standardized operating costs per day and standardized
capital costs per day were calculated separately, but using
the same calculation methodology, for psychiatric cases in
generai acute care hospftafs psychratnc acufe care in [

freestanding
psychiatric facilities licensed as hospitals ], and rehabilitation
cases (per diem cases}). Using the data elements ideniified
in the following table, the first five steps outlined below were
completed on a case-by-case basis.

Data Eilements for Calculating Total Costs for Per Diem
Cases

Ratio of operating costs fo total costs Medicaid Cost
for each hospital Report Database
Ratio of capital costs to total costs for Medicaid Cost
each hospital Report Database
Ratio of | Medicaid Cost
direct medical education ] costs fo fotal | Report Database

costs for each hospital

Statewide average fabor portion of Virginia Health

operating costs Services Cost
Review Council

Medicare wage index for each hospital | Federal Register

Medicare GAF for each hospital Federal Register

RCC for psychiatric distinct part unit for | Medicare Cost

each hospital Report

RCC for each hospital Medicaid Cost
Report Database

Number of acute care psychiatric days

Claims Database
at each hospital '

Number of freestanding acule care

psychiatric days at | eash | freestanding | Claims Database
psychiatric facilities licensed as [ a

hespital hospitals |

Number of rehabilitation days at each

acute care hospital and freestanding Claims Database

rehabilitation hospital

Dafa FElements Source

Total charges for each acute care Claims Database

psychiatric case

Total charges for each freestanding Claims Database

acute care psychiatric case

Total charges for each rehabifitation Claims Database

case

B. Steps in calcufation of standardized cost per day.

1. The total charges for the case were split info
operating charges, capital charges, and [ <durable
edical-equipment direct medical education ] charges
using hospital specific ratios obfained from the cost
report database.

2. The opsrating charges obfained in Step 1 were
standardized for regional variations in wages. This
involved three substeps.

a. The operating charges were multiplied by 59.77%
yielding the labor portion of operating charges.

b. The labor portion of operating charges was divided
by the hospital specific Medicare wage index yielding
the standardized labor poriion of operating charges.

¢. The standardized labor portion of operating charges
was added fo the nonfabor portion of operating
charges (40.23%) yielding sfandardized operating
charges.

3. The standardized operating charges were multiplied
by the hospital specific RCCs yielding standardized
operating costs.

4. The capital charges obtained in Step 71 were divided
by the haspital specific Medicare geographic adjustment
factor (GAF) yielding standardized capital charges.

5. The standardized capital charges were multiplied hy
the hospital specific RCCs yielding standardized capital
costs.

These five steps were repeated for all per diem cases.
The standardized operaling costs for per diem cases were
then summed and divided by the total number of per diem
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days yielding the standardized operating costs per day for per
diem cases. Similarly, the standardized capital costs for per
diem cases were summed and divided by the total number of
per diem days vielding the standardized capital costs per day
for per diem cases. These iwo calculations were done
separately for psychiatric cases in freestanding psychiatric
facilities licensed as hospitals, for psychiafric cases in
general acute care hospitals {including distinct part units) and
for rehabilitation cases.

C. Where general acute care hospitals had psychiatric
distinct-part units (DPUs) reported on their cost reporis,
separate RCCs were calculated for the DPUs and used in
lieu of the hospital specific RCCs. Since DPU-specific RCCs
are generally higher than hospital specific RCCs, this had the
effect of increasing the estimated costs of acute care
psychiatric cases. Overall hospital RCCs were used for
freestanding acute care psychialric cases and rehabilitation
cases, as well as for psychiatric cases at general acufe care
hospitals without a psychiatric DPU.

12 VAC 30-70-330. Calculation of statewide operafing rafe
per day.

The statewide hospital operating rate per day that shall be
used fo calculate the DRG system portion of operafing
reimbursement for psychiatric and rehabilitation cases
admilted and discharged in SFY1997 is equal to the
standardized operating cost per day updated to the midpoint
of SFY1997 and multiplied by an additional factor. The
update shall be done by multiplying the standardized
operating cost per day by the DRI-Virginia moving average
value as compiled and published by DRI/McGraw-Hill under
contract with DMAS. The additional factor for per diem cases
in general acute care hospilals and rehabilitation hospitals is
equal to 0.6290, and 0.6690 for freestanding psychiatric
facilities licensed as hospitals. These faclors were caloulated
so that per diem cases will be reimbursed the same
percentage of cost as DRG cases based on the data used for
rate calculation.

Per diem rates used for acute care hospitals during the
transition shall be operating rates only and capital shall be
reimbursed on a pass-throtigh basis. Per diem rates used for
freestanding psychiatric facilities licensed as hospitals shall
be inclusive of capital. The capital-inclusive statewide per
diem rate for freestanding psychiatric facilities ficensed as
hospitals shall be the standardized cost per day calculated
for such hospitals adjusted for the wage index and the
geographic adjustment factor (GAF) and multiplied by the
factor above.

12 VAC 30-70-340. Calculation of hospital specific operating
rate per day.

Each hospital specific operating rate per day shall be the
labor porfion of the stalewide operaling rafe per day
multiplied by the Medicare wage index applicable fo the
hospital’s geographic location plus the nonfabor portion of the
Statewide operating rate per day. The Medicare wage index
shall be the one in effect for Medicare in the base period
used in the calculation of the standardized costs per case
{1993 for the calculation of 1997 rates}.

The hospital specific rate per day for freestanding
psychiatric facilities licensed as hospitals shall be Inclusive of
capital cost, and shall have a capital portion which shall be
adjusted by the GAF and added fo the labor and nonlabor
operafing elemenis calculated as desciibed above. The
geographic adjustment factor shall be faken Fom ihe same
time period as the Medicare wage index.

12 VAC 30-70-350. Prospective per case reimbursement of
capital after transition period (1998). (Reserved)

12 VAC 30-70-360. Indirect medical education (IME).

Hospitals with programs in graduate medical education
shall receive a rate adjustment for associated indirect costs.
This reimbursement for IME costs recognizes the increasad
use of ancillary services associafed wilh the educational
process and the higher case-mix iniensity of fsaching
hospitals. The IME adjustment shall employ the equation
shown below.

IME percentage = 1.89 x ({1 + 1} 0405 _ 4y

in this equation, r is the ratio of inferns and residents o
staffed beds. The IME adiustment shall be the ME
percentage, times 0.4043, times operating reimbursemeant for
DRG cases and per diem cases.

12 VAC 30-70-370. Updating rates for infiation.

DRG system rates in SFY1997 shall be as provided in 12
VAC 30-70-270 and 12 VAC 30-70-340, Rates for state fiscal
years affer SFY1997 shall be updated for inflation as follows:

1. The statewide operafing rate per case as calcuiated
in 12 VAC 30-70-250 and the stalewide raies per day as
calculated in 12 VAC 30-70-310 shall be converfad to &
price level at the midpoint of state fiscal year 1883, using
the same inflation values as were used {o estabiish the
amounts used in subdivision T of 12 VAC 30-70-250,
The resulting rates are the base period operating rates
per case and the base period rates per day.

2. Rates shall be updated sach July first by increasing
the 1993 base period rates fo the midpoint of e
upcoming state fiscal year using the DRI-Virginia moving
average value as compiled and published by
DRIMeGraw-Hill under conlract with DMAS. The most
current table available prior o the effaclive dafe of the
new rates shall be used. By means of thiz method,
each year, corrections made by DRVMcGraw-Hill in the
moving averages that were used fo updale rales fo
previous years shall auvtomatically be incorporaled as
adjustments fo the updafe caiculafion used for the
upcoming year. For sach new vears rale calculation
that uses a base year prior to 1987, the inflation values
shall be the DRI/McGraw-Hilf vaiues plus two perceniage
points for each year through SFY1397.

12 VAC 30-70-380. Recalibrationfrebasing poficy.

DMAS recognizes that claims expedfence dunng e
transition period or medifications in federal policies may
require adjustment to the DRG system podicies provided in
this part. The state agency shall recalibrate {evaiuale and
adfust the weighis assigned fo cases) and relhaze {review
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and updale as appropriate the cost basis on which the rate is
developed) the DRG system at ieast every other year. The
first such recalibration and rebasing shall be done piior fo full
implementation of the DRG methodology in SFY7988.
Recalibration and rebasing shall be done in consuftation with
the Medicaid Hospital Payment Palicy Advisory Gouncil noted
in 12 VAC 30-70-490.

12 VAC 30-70-380. Disproportionate Share Hospital (DSH)
pavments after transition period (1998). (Reserved)}

Article 4.
Revised Per Diem Methodology.

12 VAC 30-70-400. Delermination of per diem rales.

Each hospiial’s revised per diem [ rate or] rates to be used
during the transition period shall be based on the hospital's
previcus peer group ceiling or ceilings that were established
under the provisions of 12 VAC 30-70-10 through 12 VAC 30-
70-130, with the following adjustments: ‘

1. All operating ceifings will be increased by the same

proportion to effect an aggregale Increase in
_reimbursement of $40 million in SFY1997.  This
adjusiment incorporates in  per diem rafes the

systemwide aggregate value of payment that otherwise
would be made through the payment adjustment fund.
This adjustment will be calculated using estimated 1997
rates and 1984 days.

2. Starding Jufy 1, 1886, operaling ceilings will be’

increased for inflation to the midpoint of the state fiscal
vear, not the hospital fiscal vear. Inflation shall be based
on the DRI-Virginia moving average value as compiled
and published by DRIMcGraw-Hill under coniract with
DMAS, increased by lwo percentage poinfs per year,
The most current table available prior fo the effective
date of the new rates shalf he used.

For services to be paid atf SFY 1998 rates, per diem rates
shall be adjusted consistent with the methodology for
updafing rates under the DRG methodology (12 VAC 30-
70-370).

3. There will be ho disproportionate share hospital
(DSH) per diern,

4. To pay capital cost through claims, a hospital specific
adjustment fo the per diem rafe will be made. At
sefflement of each hospital fiscal year, this per diem
adjustment will be eliminaled and capital shalf be paid as
a pass-through.

12 VAC 30-70-410. Stafe university feaching hospitals.

For hospitals that were state owned teaching hospitals on
Janvary 1, 1996, all the calculafions which support the
determination of hospital specific rale per case and rale per
day amounts under the DRG raimbursement methodology
shall be carred ouf separafely from olher hospitals, using
cost dala taken only from sfale university teaching hospitals,
Rates fo be used effective July 1, 1996, shali be defermined
on the basis of cost report and other applicable dafa
pertaining to the facilify fiscal year ending June 30, 1983. For
these hospitals the factors used fo establish rates shall be as

listed below according fo the section in Article 3 (12 VAC 30-
70-220 et seq.) of this part where corresponding factors for
other hospitals are set forth.

- 1. 12 VAC 30-70-250. 0.8432
2. 12 VAC 30-70-330. 0.8470

‘f2 VAC 30-70-420. Reimbursement of nonenrolled general
acute care hospital providers,

During the transition period, nonenrolled general acute
care hospitals (general acute care hospitals that are not
required to file cost reports) shall be reimbursed according fo
the previous methodology for such hospitals (12 VAC 30-70-
120 A). Effective with discharges affer June 30, 1998, these
hospitals shall be paid based on DRG rates unadjusted for
geographic variation. General acule care hospitals shail not
file cost reports if they have less than 1000 days per year (in
the most recent provider fiscal year) of inpatient utilization by
Virginia Medicaid recipients, inclusive of patients in managed
care capitation programs.

Prior approval must be received from DMAS when a
referral has been made for treafment to be received from a
nonenrolled acute care facilily (in-state or oul-of-stafe),

" except in the case of an emergency or because medical

resources or supplementary resources are more readily
available in another state.

12 VAC 30-70-430. Medicare upper limit.

For participating and nonparticipating facilities, the state
agency will pay no more in the aggregate for inpatient
hospital services than the amount it is estimafed would be
paid for the services under the Medicare principles of
reimbursement, as sef forth in 42 CFR 447.253(b)(2) or the
lesser of reasonable cost or customary charges in 42 CFR
447.250.

12 VAC 30-70-440.
adequate rafes.

In accordance with 42 CFR 447.250 through 42 CFR
447.272 which implements §1902(a)(13)(A) of the Social
Security Act, the state agency establishes payment rates for
services that are reasonable and adequate to meet the costs
that must be incurred by efficiently and economically
operated facilities to provide services in conformity with state
and federal laws, regulations, and quality and safefy
standards. To establish these rates Virginia uses the
Medicare principles of cost reimbursement in delermining the
aflowable costs for Virginia's reimbursement system.
Allowable costs will be determined from the filing of a uniform
cost report by parficipating providers.

12 VAC 30-70-450. Cost repotting requirements.

Determination of reasonable and

Except for nonenrolled general acufe care hospitals and
freestanding psychiatiic facilifies licensed as hospitals, all
hospitals shall submif cost reports. All cost reports shall be
submifted on uniform reporting forms provided by the slate
agency and by Medicare. Such cost reports shall covera 12-
monih period. Any exceptions must be approved by the state
agency. The cost reports are due not later than 150 days
after the provider's fiscal year end. ANl fiscal year end
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changes musit be approved 80 days prior fo the beginning of
a new fiscal year. ¥ a complete cost report is not received
within 150 days affer ihe end of the provider's fiscal year, the
program shalf fake aclion in accordance with its policies to
ensure that an overpayment is not being made. When cost
reports are delinquent, the providers interim rale shail be
reduced fo zero. The reductions shall starf on the first day of
the following month when the cost report is due. Afler the
delinquent cost report is received, desk reviewed, and a new
prospective rate established, the amounts withheld shall be
computed and paid. If the provider fails to submit a complete
cost report within 180 days after the fiscal year end, a penally
in the amount of 10% of the balance withheld shall be
forfeited {o the sfale agency. The cost reporf will be judged
complete when the stale agency has all of the follawing:

1. Completed cost reporiing form or forms provided by
DMAS, with signed cerification or cerfifications.

2. The provider's trial balance showing adjusting journal
entries.

3. The providers financial sfatements inciuding, but not
limited to, a balance sheet a statement of income and
expenses, a stalement of relained eamings (or fund
balance), a statement of [ sharges changes | in financial
posifion, and foolnotes fo the financial statements. Mulli-
level facilities shall be govemed by [ VWHE subdivision 5
of this subseciion |

4. Schedules which reconcile financial staternents and
trial balance to expenses claimed in the cost report.

5. Hospitals which are part of & chain organizaftion must
also fils:

a. Home office cost repoit;

b.  Audited consolidated financial statements of the
chain organization including the auditors report in
which he expresses his opinion or, if circumsiances
require, disclaims an opinion based on generally
accepled auditing standards, the management report,
and fooinoles lo the financial staferments;

¢. The hospital's financial stafements including, but
not imited to, a balance sheet, a statement of income
and expenses, a stalement of retained samings (or
fund balance), and a statermnent of cash flows;

d. Schedule of resiricted cash funds that identify the
purpose of each fund and the amount;

e. Schedule of investments by iype (stock, bond,
ete.), amount, and current market value.

§.  Such other analylical informalion or supporting
documenis requested by the stale agency when the cost
reporting forms are sent to the provider.

12 VAC 30-70-460. Hospital settlernent.

A. Dudng the transition period claims will be processed
and fentative payment made using per diem rales
Seftlements will be camied out fo ensure that the correct
blend of DRG and per diemn-based payment is received by
gach general acute care and rehabilifation hospital and fo

seftfe refmbursement of pass-through costs, There shall be
no seitlement of freestanding psychiatric facilities licensed as
hospitals except with respsct fo disproportionate share
haspital (D5H) payment, if necessary (see 12 VAC 30-7G-210
£ 3).

B. The transition blend percentages which defermine the
share of DRG system and of revised per diem system
reimbursement that is applicable in a given period shalf
change with the change of the state fiscal year, not the
hospital fiscal year,

C. If a hospital's fiscal year does nof end June 30, ifs first
year ending sfter June 30, 1996, conigins one or more
months under the previous methodology, a "sphit” seftlement
shali be done of that hospifal’s fiscal year. Services rendered
through Jung 30, 1996, shall be reimbursed under the
previous reimbursement methodology and services rendered
after June 30, 1998, will be reimbursed as described in
subsection G of this section.

D. For cases subject fo setfiement undar the blend of DRG
and per diem methodologies {cases with an admission date
after June 30, 1996), the date of discharge determines the
year in which any inpatient service or claim related fo the
case shail be setfled. This shall be true for both the DRG
and ihe per diem porlions of sefflement. Inferim claims
tentatively paid in one hospital fiscal year that relate to a
discharge in a lafer hospilal fiscal year, shall be voided and
reprocessed in the latter year so that the interdm claim shali
not he inciuded in the setlierment of the first year, but in the
settlement of the year of discharge. An exception fo this shali
be rehabiiitation casas, the claims for which shall be setffed
in the year of the “through” date of the claim.

£ A single group of cases with discharges in the
appropriate fime period shall be the basis of both the DRG
and the per diem portion of sefflement. These cases shall be
based on claims submified [ or and, if necaessary | corrected
by 120 days after the providers FYE. Cases which are based
on claims thaf lack sufficient information fo support grouping
fo a DRG category, and which the hospital cannot correct,
shall be settled for purposss of the DRG portion of setflement
based on the fowest of the DRG weights.

F. Reimbursement for services in freestanding psychiatric
facilities licensed as hospitals shall not be subject io
settlement.

G. During the fransition period setilemments shall be camed
out according to the following formulas.

1. Seftlement of a hospital's first fiscal year ending after
July 1, 1996:;

a. Operafing reirmbursement shall be egual io the sum
of the following:

{1} Paid days occurring in the hospital's fiscal year
before July 1, 1996, fimes the per diem in effect
before July 1, 1396.

{2} Paid days occurring after June 30, 1898, buf in
the hospital fiscai year, that are relafed fo
admissions that occurred before July 1, 1896, fimes
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the revised system per diem that is effective on July
1, 1996.

(3) DRG system payment for DRG and psychiatric
cases admifted after June 30, 1996, and discharged
within the hospital fiscal year times 1/3.

(4) DRG system payment for rehabilitation claims
having a ‘from” dafe of July 1, 1996, or later and a
“through” date within the hospital fiscal year times
1/3.

(5) Paid days from the cases and claims in
subdivisions 1 a (3) and (4) of this subsection, fimes
the revised system per diem that is effective on July
1, 1996, times 2/3.

b. DSH reimbursement shall be equal fo paid days
from the start of the hospital fiscal year through June
30, 1996, times the DSH per diem effective before July
1, 1996. There shall be no sefffement of DSH after
July 1, 1996, as the lump sum amount shall be final,

c. Pass-throughs shall be setffed as previously based
on affowable cost related to days paid in subdivisions
1 a (1), (2}, and (5} of this subsection.

2. Settlement of a hospifal's second fiscal year ending
after July 1, 1996:

a. Operating reimbursement shall be equal to the sum
of the following:

(1) Days occurring in the hospital fiscal year related
to admissions that cccurred before July 1, 1996,
times the revised system per diem that is effective at
the time,

(2) DRG system payment for DRG and psychiatric
cases discharged in the hospital fiscal year, but
before July 1, 1997, times 1/3.

(3) DRG system payment for rehabilitation claims
having a “through” date within the hospital fiscal
year but before July 1, 1997, times 1/3.

(4) Covered days from the cases and claims and in
subdivisions 2 b and ¢ of this subsection, times the
revised system per diem that is effective on July 1,
1996, times 2/3.

(5) DRG system payment for DRG and psychiatric
cases discharged from July 1, 1997, throtugh the end
of the hospital fiscal year, times 2/3.

{6) DRG system payment for rehabilitation claims
having a “through” date from July 1, 1997, through
the end of the hospital fiscal year, times 2/3.

{7) Covered days from the cases and claims and in
subdivisions 2 a (5) and (6), times the revised
system per diem that is effective on July 1, 1997,
times 1/3.

b. DSH reimbursement shall be the predefermined
iump sum amount.

¢. Pass-throughs shalf be seftled as previously, hased
on alfowable cosf related to days paid in subdivisions
28 /(1), (4), and (7).

12 VAC 30-70-470. Underpayments.

When the seftfement of g hospital fiscal year indicates that
an underpayment has occuired, the sfale agency shall pay
the additional amount fo the hospital within 60 days of
completion of the setflement,

12 VAC 30-70-480. Refund of overpayments.

A. Lump sum payment. When the sefflement of a hospital
fiscal year indicales that an overpayment has occurred, full
refund shall be remifted with the cost report. In cases where
the state agency discovers an overpayment during desk
review, field audit, or final seiflement, the state agency shall
prompily send the first demand letter requesting a lump sum
refund. Recovery shall be underfaken unless the hospital
disputes the stale agency's defternination of the
overmpayment. If the hospital disputes the state agency 's
determination, recovery, if any, shall be undertaken affer the
fssue date of any administrative decision issued by the sfafe
agency after an informal fact finding conference.

B. Offset. If the hospital has been overpaid for a particular
fiscal year and has been undemaid for another fiscal year,
the underpayment shall be offset against the overpayment.
So fong as the hospital has an overpayment balance, any
underpayments discovered by subsequent review or audit
shall also be used lo reduce the remaining amount of the
overpayment.

C. Payment schedule. If the hospital cannct refund the
fotal amount of the cverpayment (i) at the time it files a cost
report indicating that an oveipaymenf has occurred, the
hospital shall request an extended repayment schedule af the
time of filing or (i) within 30 days afier receiving the DMAS
demand letler, the hospital shall promptly request an
extended repayment schedule.

DIMAS may establish & repayment schedule of up to 12
months to recover all or part of an overpayment or, if a
hospital demonsirates that repayment within a 12-month
period would creafe severe financial hardship, the Director of
the Department of Medical Assistance Services (the director)
may approve a repayment schedule of up fo 36 months.

A hospital shall have npo more than one extended
repayment schedule in place at one time. If an audit later
uncovers an additional overpayment, the full amount shall be
repaid within 30 days unless the hospital submits further
documentation supporting a modification to the existing
extended repayment schedule fto include the additional
amount.

If, during the time an extended repayvment schedule is in
effect, the hospifal withdraws from the program or fails fo file
a cost report in a limely manner, the outstanding balance
shall become immedialely due and payable.

When a repayment schedule is used to recover only part of
an overpayment, the remaining amount shall be recovered by
the reduclion of inteiim payments fo the hospital or by lump
sum payments.
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D. Extension request documentafion. In the request for an
extended repayment schedule, the hospifal shall document
the need for an extended (beyond 30 days} repayment and
submit a written proposal scheduling the dafes and amounts
of repayments. If DMAS approves the schedule, DMAS shalf
send the hospitali wriften nofification of the approved
repaymest schedule, which shall be effective refroactive o
the dale the hospital submitted the proposal,

E.  Interest charge on extended repaymeni. Interest
charges on the unpald balance of any overpaysment shall
accrue pursuant to § 32.1-313 of the Code of Virginia from
the date the director's determination becomes final.

The direciors defermination shall be deemead fo be final on
(i} the due dale of any cost report filed by the hospitai
indicating that an overpayment has oceurred, or {ii) the issue
date of any nofice of overpayment, issued by DMAS, if the
hospital dogs not file an appeal, or (fii) the issue date of any
adminisirative decision issued by DMAS after an informal fact
finding conference, regardiess of whether the hospital files a
further appeal. In any event, interest shali be waived if the
overpayment is completely liquidated within 30 days of the
date of the final determination. In cases in which a
determination of overpayment has been judicially reversed,
the hospital shall be reimbursed that portion of the payment
fo which it is entitled, pius any applicable interest which the
hospital paid to DMAS.

12 VAC 30-706-490.
Advisory Council,

Medicaid Hospital Payment Policy

in order fo ensure the ongoing relevance and faimess of
the prospective payment system for hospilal services, the
Director of the Depariment of Medical Assistance Services
shall appoint a Medicaid Hospital Payment Policy Advisory
Council. The council shall be composed of four hospital or
health system representatives nominated by the Virginia
Hospital and Healthcare Association, two senior depariment
staff and one representative each from the Department of
Planning and Budget and the Joint Commission on
Healthcare. This council will be charged with evaluating and
developing recommendalions on payment policy changes in
areas that include, but are not limited fo, the following: (i}
utilization reductions directly aftributable fo the 1895
Appropriations Act utilization inifiative and any necessary
adjustments to SFY1827 and 1998 DRG rates; (i) the update
and inflation factors fo apply fo the various components of the
delivery system; (i) the freatment of capital and medical
education costs; (iv) the mechanisms and budget immplications
of recalibration and rebasing approaches, (v) the
disproportionate share payment fund and allocation
mechanisms, and (vi} the fiming and final design of an
outpatient pavment methodology.

12 VAC 30-70-500. Outiier methodology illustration.

QUTLIER METHCDOLOGY ILLUSTRATION

{doflar amocunts and other values are for iflustration

puiposes only)
Assume the Following:
Medicare: Fixed Loss Cost
Quilier Threshold for Fiscal
Year 1696

$15,150.00

Step 1

Step 2

Step 3

Medicare; Marginal Cost
Factor for Cost Qutliers for
Fiscal Year 1996

Hospital X Operating Cost-
to-Charge Ralio

Hospital X Capital Cost-to-
Charge Ralio

Medicare Wage index for
Hospital X

Statewide Avarage Labor
Portion of Operating Cosis
Hospital X Billed Charges
for Case Y

Total Adjusted Costs per
Case for Hospital X
Relative Weight for Case Y
Adjustment Factor for DRG
Cases

Calculaie Hospital X
Operating Costs for Case Y.
Hospital X Billed Charges
for Case Y

Hospital X Operating Cost-
to-Charge Ratio

Hospital X Operating Costs
for Case Y

Calculate Hospital X DRG
Operating Amount for Case

Total Adjusted Gperating
Costs per Case for Hospital
X

Relative Weight for Case Y
Hospital X DRG Operating
Amount for Case Y

Caiculate Hospifal X Cost
Outlier Threshold for Case
\/..
Fixed Loss Cosi Qutlier
Threshold

Statewide Average Labor
Portion of Operating Costs
Labor Fortion of Fixed Loss
Cast Quilier Threshold
Wage Index for Hospital X
Wage Adjusted Labor
Portion of Fixed Loss Cost
Cutlier Threshold
Non-Labor Portion of Fixed
Loss Cost Quilier Threshiold
Wage Adjusted Fixed Loss
Cost Quifier Threshold
Hospital X DRG Operaling
Amount for Case Y
Hospital X Cost Qutlier
Threshold for Case Y

0.8000

0.7200
0.0600
0.9413
0.5977
$100,000.00
$3,115.00

3.1790
0.6197

$100,000.00

7200

$72,000

$3,115.00

3.1790

$9,802.59

$15,150.00

0.5977

+

$9,055.18

0.9413
$8,523.62

$6,094.85

$14,618.46
£9,902.59

$24,521.05
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Step 4 Calculate Hospital X
Operating Qutlier Arnount

for Case Y:

Hospital X Operating Costs $72,000.00
forCase Y

Hospital X Cost Qutlier - $24,521.05
Threshold for Case Y

Hospital X Operating Outlier $47,478.85

CosisforCase Y
Marginal Cost Factor for x 0.8000
Cost Qutliers

NOTICE: The forms used in administering 12 VAC 30-70-10
et seq., Methods and Standards for Establishing Payment
Rates for Long-Term Care, are not being published due to
the large number; however, the name of each form is listed
below. The forms are available for public inspection at the
Departmenit of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, Virginia, or at the office of the
Registrar of Reguiations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

Hospitai X Operating Outlier
Amount for Case Y

$37,883.1¢6

Step 5 Calcuiate Hospital X Total
Payment for Case Y:
Hospital X DRG Operating $9,802.59
Amount for Case Y
Hospital X Operating Outfier + $37,983.16
Amount for Case Y

Hospital X Total Amount for $47,885.75
Case Y

Adjustment Facfor for DRG ~ x  0.6197
Cases

Hospital X Total Payment for $298,674.80
Case Y

Cost Reporting Forms for Hospilals (Map 783 Series), eff.
10/15/93

Certification by Officer or Administrator of Provider
Analysis of Interim Payments for Title XIX Services
Compuiation of Title XIX Ratio of Cost to Charges

Computation of Inpatient and OQutpatient Ancillary
Service Costs

Computation of Outpatient Capital Reduction
Computation of Title XIX Outpatient Costs

Computation of Charges for Lower of Cost or Charge
Comparison

Cormputation of Titie XIX Reimbursement Settlement

Computation of Net Medicaid [npatient Operating Cost
Adjustmeitt

Calculation of Medicaid Inpatient Profit Incentive for
Haospitals

Plant Costs
Education Costs
Obstetrical Care Requirements Certification

Computation for Separating the Allowable Plant and
Education Cost (pass-throughs) from the Inpatient
Medicaid Hospital Costs

Computation of inpatient Operating Cost, HCFA-2552-82 D-1
(12/82).

Apportioniment of Cost of Services Rendered by Interns and
Residents, HCFA-2552-82 D-2 (12/92).

VAR, Doc. No. R97-484; Filed May 7, 1997, 9:39 a.m.

DOCUMENTS INCORPORATED BY REFERENCE

All Patient Diagnosis Related Groups (AP-DRG) Grouper,
DRG and MDC Code Listings, Version 12, January 1995,

Data Resources, Incorporated: Health Care Cost HCFA-
Type Hospita!l Market Basket, DRI/McGraw Hill,
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DEPARTMENT OF TRANSPORTATION
{COMMONWEALTH TRANSPORTATION BOARD)

REGISTRAR'S NOTICE: The following regulation filed by the
Department of Transporiation is exempt from the
Administrative Process Act in accordance with § 8-6.14:4.1 C
1 and 2 of the Code of Virginia, which excludes orders or
regulations fixing rates or prices and delegations of authority,
respectively. The Department of Transportation will receive,
consider and respond fo petitions by any interested person at
any time with respect to reconsideration or revision.

Title of Regulation: 24 VAC 303-30-10 et seq. Jamestown-
Scotland Ferry Fares (REPEALED).

Statutory Authority: § 33.1-254 of the Code of Virginia.
Effective Date: July 1, 1997.

Summary;

This regulation sels fares for fransporiation across the
James River by the Jamestown-Scotland Ferry. Chapler
627 of the Acts of the 1996 General Assembly direcied
the Commonwealth Transportation Board fo discontinue
collection of tolfs at this location as of July 1, 1397.

Agency Contact: David L. Roberts, Management Services
Division, Department of Transporiation, 1401 East Broad
Street, Richmond, YA 23219, telephone (804) 786-3620.

VAR. Doc. No. R97-497; Filed May 6, 1997, 2:06 p.m.

* %k k& R R R

Title of Requlation: 24 VAC 30-620-10 et seq. Rules,
Regulations, and Rates Concerning Toll and Bridge
Facilities (amending 24 VAC 30-620-30).

Statutory Authority: §§ 2.1-20.01:2, 33.1-8, 31.1-12, 33.1-
252, 33.1-269(3), 33.1-285, and 33.1-292 of the Code of
Virginia.

Effective Date: July 1, 1997.

Summary:

This regulation establishes the rate schedules and
delegation of authority under which the Depariment of
Transportation may temporarily suspend foll collection
operations at three facilities currently conducting toll
operations (Dulles Toll Road, Powhite Parkway, and the
George P. Coleman Bridge). Since reopening on August
3, 1996, vehicle volumes using the George P. Coleman
Bridge have been below projections. This shortfall has
resulted in lower than anticipated foll revenues to meet
operating and debi service costs. The Commonwealth
Transportation Board has legal and financial obfigations
to the citizens of the Commonwealth that make it
necessary to ensure that sufficient {oll revenues are
generated fto offset costs incurred.  Therefore, the
Commonwealth Transportation Board amended the foll
schedules for the George P. Coleman Bridge to
encourage increased use of the facility by vehicle
classes with three or more axles. The expectation is that

increased use of the facility by these vehicle classes will
have a beneficial effect on toll revenues.

Agency Contact: David 1. Roberts, Management Services
Division, Department of Transporiation, 1401 East Broad
Street, Richmond, VA 23219, telephone {804) 786-3620.

24 VAC 20-820-30. Rates and delegation of authority o
suspend toll collection.

A.  The Commonwealth Transportation Commissioner
delegates the authority to suspend toll collection operations
on the Dulles Toll Road to the Northern Virginia District
Administrator, subject to the conditions and criteria outlined in
24 VAC 30-620-20 A and B. At his discretion, the Northemn
Virginia Disfrict Administrator may delegate this authority to
others within the district organization. This delegation of
authority includes establishing policies and procedures
specific to the toll facilily governing the investigation and
decision-making processes associated with the possible
suspension of toll coliections. These policies and procedures
shall become part of the toll facility's operating plan.

B. 1. The following are the toll rate schedules for the
Dulles Toll Road, and remain in effect until the FasToll
system is fully implemented.

DULLES TOLL ROAD RATE STRUCTURE

VEHICLE CLASS MAIN SULLY OTHER
PLAZA ROAD RAMPS

Passenger Cars $0.50 $0.35 $0.25

Passenger Cars $1.00 $0.70 $0.50

witrailers

Motorcycles $0.50 $0.35 $0.25

Trucks, two axles, $0.50 $0.35 $0.25

four tires

Trucks, two axles, $1.00 $0.70 $0.50

six tires

Trucks, two axles, $1.00 $0.70 $0.50

witrailer

Trucks, three or $1.00 $0.70 $0.50

more axles

Trucks, three or

more axles,

witrailer 51.00 $0.70 $0.50

Buses, two axles $1.00 $0.70 $0.50

Buses, three $1.00 $0.70 $0.50

axles

2. Upon full implementation of the FasToll system, the
foliowing are the toll rate schedules for the Dulles Toll
Road.
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DULLES TOLL ROAD RATE STRUCTURE
VEHICLE CLASS MAIN SULLY OTHER
PLAZA ROAD RAMPS
Two axles’ $0.50 $0.35 $0.25
Three axles’ $0.75 $0.60 $0.50
Four axles $1.00 $0.85 $0.75
Five axles $1.25 $1.10 $1.00
Six axles or more $1.50 $1.35 $1.25

24 VAC 30-820-20 A and B. At his discretion, the Suffolk
District Administrator may delegate this authority to others
within the district organization. This delegation of authority
includes establishing policies and procedures specific to the
toll facility governing the investigation and decision-making
processes associated with the possible suspension of toll
collections. These policies and procedures shall become
part of the toll facility's operating plan.

F. Effective
July 1, 1897, the following
are the toll rate schedules for the George P. Coleman Bridge.

' Includes passenger cars, motorcycles, and trucks (4 and 6
fires), ’

% Includes trucks, buses, and passenger cars with trailers.

C. The Commonwealth Transportation Commissioner
delegates the authority to suspend tolf collection operations
on the Powhite Parkway Extension Toll Road to the
Richmond District Administrator, subject to the conditions and
criteria ouilined in 24 VAC 30-620-20 A and B. At his
discretion, the Richmond District Administrator may delegate
this authority to others within the district organization. This
delegation of authority includes establishing policies and
procedures specific to the foll facility governing the
investigation and decision-making processes associated with
the possible suspension of toll collections. These pdlicies
and procedures shall become part of the toll facility's
operating plan.

D. The following are the toll rate schedules for the Powhite
Parkway Extension Toll Road.

GEORGE P. COLEMAN BRIDGE TOLL
RATE STRUCTURE
VEHICLE CLASS' ONE-WAY RATE

Motorcycles $0.50
Commufer cars, vans, pick-ups $0.50
Commuter commergial $0.50
vans/rucks

Cars, vans, pick-ups $2.00
Two-axle, six-tire trucks and buses $2.00
Three-axle tracks vehicles and buses $6:00 £3.00
Four or more axle vehicles $3.00 $4.00

POWHITE PARKWAY EXTENSION TOLL ROAD MAXIMUM
RATE STRUCTURE
VEHICLE MEAIN MAIN LINE RAMP - RAMP -
CLASS LINE PLAZA - EAST ROUTE COURT-
PLAZA AND WEST 60 HOUSE
RAMP ROAD
Two axle $0.75 $0.25 $0.25 $0.50
vehicles
Three axle $1.00 $0.35 $0.35 $0.60
vehicles
Four axle $1.25 $0.45 $0.45 $0.70
vehicles 1
Five axle $1.50 $0.55 $0.55 $0.80
vehicles
Six axle $1.50 $0.55 $0.55 $0.80
vehicles

date: Commonwealth Transportation
delegates the authority to suspend toll collection operations
on the George P. Coleman Bridge to the Suffolk District
Administrator, subject to the conditions and criteria outlined in

' Commuter toll rates will be available only via the FasToli
system to two axle vehicles making three round-trip crossings
within a 90-day period on the George P. Coleman Bridge.

VAR, Do¢. No. R97-498; Filed May 6, 19897, 2:06 p.m.

VIRGINIA WASTE MANAGEMENT BOARD

Jitle of Regulation: 9 VAC 20-160-10 et seq. Voluntary
Remediation Regulations.

Statutory Authority: § 10.1-1429.1 of the Code of Virginia.
Effective Date: June 28, 1997.

Summary:

The regulations establish standards and procedures for
persons conducting voluntary remediation at sites where
remediation has not been clearly mandated by the
Environmental Protection Agency (EPA), the department
or a court pursuant to the Comprehensive Environmental
Response and Liability Act (42 USC § 9601 et seq.), the
Resource Conservation and Recovery Act (42 USC §
6901 ef seq.), the Virginia Waste Management Act (§
10.1-1400 et seq.), the State Water Control Law (§ 62.1-
44.2 et seq.), or other applicable statutory or common
faw or where the jurisdiction of those statutes has been
waived. The regulafions provide:

1. Methodologies fo defermine site specific risk-based
remediation standards;

2. Procedures that minimize delay and expense of the
remediation fo be followed by a person volunteering fo
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remediate a release and by the depariment in the
processing of submissions and overseeing remediation;

3. The issuance of certifications of satisfactory
completion of remediation, based on then present
conditions and available information, where voluntary
cleanup achieves applicable cleanup standards or where
the department determines that no further action is
required,

4. Procedures to waive or expedite issuance of any
permits required fo initfate and complele a voluntary
cleanup consistent with applicable federal law; and

5. Collection of registration fees to defray the actual
reasonable costs of the voluntary remediation program
expended at the sife not fo exceed the lesser of §$5,000
or 1.0% of the cost of the remediation.

A summary of significant changes from the proposed
regufations is as follows:

1. Eligibility (9 VAC 20-160-30 D and E). Clanfication
was provided regarding the circumstances that would be
considered to render a site "clearly mandated" for
remediation under the Virginia Hazardous Wasle
Management Regulations (VHWMR) and the Virginia
Solid Wasle Management Regulations (VSWMR), and
thereby ineligible for Voluntary Remediation Program
(VRP} participation.

a. Rather than rendering ineligible any site subject to
VHWMR, the revised regulation describes a more
specific category of sites that would be deemed
"clearly mandated” for remediation under these stale
regulations.  (Facility that is/iwas pemnitted, should
have been permitted, is/was under interim stalus,
should have been under inferim status...)

b. To address the concems regarding VSWMR
provisions, a new clause has been added whereby
VRP participation would be available where there are
circumstances that could be construed to constitute
the site an open dump or unpemmitled solid waste
management facility under VSWMR,

2. Risk Assessment and Remediation Levels.

a. The term "remediation standards" has been
changed fo ‘"remediation levels” throughout the
regulations so that it is clear that remediation levels
developed under the VRP are not promulgated
standards.

b. 9 VAC 20-160-90 B has been modified to include
an assessment of risk to surrounding aregas in settmg
remediation standards.

c. 9 VAC 20—160 90 C 1 a has been modified to
specify a 1 x 10°° carcinogenic risk goal for rndrwdua!
contaminants, with total site risks not to exceed 10°*.

d. 9 VAC 20-160-90 C 2 b (1) (a} and (b) have been
modified to allow an adjustment for the number of
noncarcinogenic contaminants under a Tier If
assessment.

e. 9 VAC 20-160-90 C 2 b (4) has been modified fo
allow for a screening level ecological assessment
under Tier Il where there are complete pathways and
ecological receptors of concem.

f. 9 VAC 20-160-90 C 2 ¢ (2} has been modified fo
clanfy that an ecolegical nisk assessment is required
only where a screening level ecological evaluation has
shown that there is a potential for ecological risk.

g References to fate and transport modeling have
been removed since these could be more
appropriately addressed in guidance rather than the
regulations.

3. Offsite Contamination and Limited Immunity (9 VAC
20-160-110 D). The proposed regulalions expressly
provided for the issuance of a cerlification of satisfactory
completion of remediation (certificate} that would limit the
grant of immunity to only those enforcement actions that
could otherwise be taken to address conditions within
the boundares of the properly, as opposed to the
broader grant of immunity for enforcement actions that
could be taken fo address conditions both on and off the
property boundaries (9 VAC 20-160-110 D 1 and 2).
This provision allowed for a paricipant to forgo
investigation and remediation of offsite conditions related
fo the site, in exchange for the limited grant of immunily.
In order to address concerns by commenters that it is not
appropriate under the confines of the statute for the
Deparirent of Environmental Quality (DEQ) fo consider
issuing certifications that limit the grant of the immunity
fo onsite conditions only, the above-described provision
was deleted.

This delefion also eliminates an express provision
whereby a paricipant could characterize only the onsite
conditions in exchange for a limifed grant of immunity.
Without this provision, therefore, it would appear that aif
participants must adequately characterize all impacis
from the site, both onsite and offsite.

4. Recordation of Cerlification (9 VAC 20-160-110 C).
The proposed regulations required that the cerfification
be recorded with the deed for the property if use
restrictions were specified as a basis for issuance of the
certification. Comments expressed concem that title
insurance companies would refuse to issue fitle policies
or would be compelled to nole title exceptions to
properties on which a cettification is recorded due to a
lack of famifianty with the certification document. The
objective of requiring recordation of the cerfification is to
provide prospective purchasers with notice and to
ensure use restrictions in perpetuily. An acceptable
alternative to recordation of the cerfification itself is fo
require placement of a more traditional deed resiriction
on the use of the property. This provision has therefore
been revised to allow for recordation of an ordinary deed
resiriction rather than the certificate itself.

5. Public Participation (9 VAC 20-160-120). Minimum
public pariicipation requirements were included in the
proposed regulations. Some comments received were in
opposition  fo  mandatory  public  participation
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reguirements due fo the voluntary nature of the program.
These comments favored allowing the participant to
decide whether to proceed with public participation
activiies. A majority of the comments, however,
supported increased public participation requirements.
Because successful VRP parficipation results in a grant
of immunity, and based on the public participation
reqguirements associafed with similar environmental
programs that have the pofential to significantly impact
surrounding properties in a communily, two additional
provisions were added to the public participation
requirements to require direct notification to adiacent
properfy owners and the local govemment officials. This
increase in public parficipation requirements should also
help to facilitate a Memorandum of Agreement with EPA
whereby EFA will be able to grant comfort letters
following successful completion of the VRP.

Summary_of Public Comment and Agency Response; A
summary of comments made by the public and the agency’s

response may be obtained from the promulgating agency or
viewed st the office of the Registrar of Regulations.

Agency _ Contact: Kevin Greene, Deparment of
Envircnmental Quality, P.O. Box 10009, Richmond, VA
23240-0009, telephone (804) 698-4236.

CHAPTER 160.
VOLUNTARY REMEDIATION REGULATIONS.

8 VAC 20-160-10. Definitions.

[ The following words and tenms, when used in this chapfer,
shall have the following meanings unless the confext clearly
indicates otherwise. ]

"Act” means the Voluntary Remediation Act (§ 10.1-1429.1 et
seq. of the Code of Virginia). ‘

‘Agreement” means the Voluntary Remediation Agreement
~enfered into beiween the department and a VYoluntary
Remediation Program participant.

“Authorized agent” means any person who is authorized in
writing fo fulfill the requirerments of this program.

‘Baseline risk assessment” means the porfion of a risk
assessment which addresses the potential adverse human
health and environmental effects under both current and
planned future condifions caused by the presence of a
confaminant in the absence of any conircl, remediation, or
mitigation measures.

“‘Carcinogen” means a chemical classification for the
pumpose of risk assessment as an agent that is known or
suspected fo cause cancer in humans, including but not imited
fo a known or likely human carcinogen or & probable or
possible human carcinogen under an EPA weight-of-evidence
classification system.

[ "Completion” means fulfillment of the commitment agreed to
by the participant as part of this program. ]

“Contaminant” means any man-made or man-induced
alteration of the chemical, physical or biclogical integrity of
soifs, sediments, air and surface waler or groundwater
including, but not limited to, such alferations caused by any

hazardous substance (as defined in the Comprehensive
Environmental Response, Compensation and Liability Act, 42
USC § 8601(14)), hazardous waste (as defined in 9 VAC 20-
60-10), solid waste (as defined in 9 VAC 20-80-10), petroleum
(as defined in Articles 9 (§ 62.1-44.34.8 et seq.} and 11 (§ 62.1-
44.34:14 et seq.} of the Virginia State Water Control Law, or
natural gas.

“Cost of remediation” means all costs incurred by the
participant pursuant to activities necessary for completion of
voluntary remediation at the site, based on an estimate of the
net present value (NPV) of the combined cosis of the sile
investigation, report development, remedial system installation,
operation and maintenance, and all other costs associated with
the remedial action.

‘Depariment” means the Deparment of Environmental
Quality of the Commonwealth of Virginia or its successor
agency.

“Direcfor” means the Direcfor of the Department of
Environmental Qualify or such other person to whom the
director has delegated authonty.

“Engineering conirols” means remedial actions directed
foward containing or controlling the migration of confaminants
through the environment. These include, but are not limited fo,
stormwater conveyance sysfems, [ pump and treaf systems, |
slurry walls, finer systems, caps, leachate collection systems
and groundwater recovery systems.

*Hazard index (HI)” means the sum of more than one hazard
quotient for mulftiple confaminants or multiple exposure
pathways or both. The Hi is calculated separately for chronic,
subchronic, and shorter duration exposures.

“Hazard quotient” means the rafio of a single contaminant
exposure level aver a specified time period fo a reference dose
for that contaminant derived from a similar period.

“Institutional controfs” means legal or contractual restrictions
on property use thalt remain effective affer remediation is
completed and are used to meet remediation [ standards levels
1. The term may include, but is not limited fo, deed and water
use restrictions.

"Noncarcinogen” means a chemical classification for the
purposes of rsk assessment as an agent for which there is
either inadequate toxicologic data or is not likely to be a
carcinogen based on an EPA weight-of-evidence classification
system.
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"Operator” means the person curently responsible for the
overall operations at a site, or any person responsible for
operations at a sile at the time of, or following, the refease.

“Owner” means any person currently owning or holding legal
or eguitable litle or possessory interest in a properly, inciuding
the Commonwealth of Virginia, or a political subdivision thereof,
including fitle or confrol of a properfy conveyed due fo
bankrupicy, foreclosure, tax delinquency, abandonment, or
similar means, or any person who previously owned the
property.

“Participant” means a person who has received confirmation
of eligibility and has remitted payment of registration fee.

“Person” means an individual, comporation, partnership,
association, @ govemmental body, a municipal corporation or
any other legal entity.

‘Program” means the Virginia Voluntary Remeadiation
Program.

‘Property” means a parcef of land defined by the boundaries
in the deed.

‘Reference dose” means an estimalte of a daily exposure
level for the human population, including sensitive
subpopulations, that is likely fo be without an appreciable nisk
of deleterious effects during a lifetime.

“Registration fee” means the fee paid to enroll in the
Voluntary Remediation Program, based on 1.0% of the tofai
cost of remediation af a site, nof fo exceed the statutory
maximum.

“Release” means any spilling, leaking, pumping, pouring,
emifting, emptying, discharging, infecting, escaping, leaching,
dumping or disposing of any contaminant into the environment.

‘Remediation” means actions faken lo cleanup, mitigate,
correct abate, minimize, efiminate, control and contain or
prevent a release of a confaminant info the environment in
order fo protect human health and the environment, inciuding
actions fo investigate, study or assess any actual or suspected
refease.

‘Remediation | standard level 1" means the conceniration of a
contaminani and applicable controls, that are protective of
human health and the environment.

“‘Restricted use” means any use other than residential.

‘Risk” means the probability that a contaminant will cause an
adverse effect in exposed humans or to the environment.

“Risk assessment” means the process used fo determine the
fisk posed by confaminants released info the environment.
Elements include identification of the contaminanis present in
ihe environmental media, assessment of exposure and
exposure pathways, assessment of the toxicily of the
contaminants present at the site, characterizafion of human
health risks, and characierization of the impacts or risks fo the
environment.

‘Site” means any properly or portion thereof, as agreed lo
and defined by the participant and the depariment, which

containg or may contain contaminanis being sddressed wlsyr
this pragrarm.

“Terminalfon” means the formal  disconlinuation  of
participation in the Voluntary Remediation Program.

Unresticted use” means the designation of acceptable
future use for a site at which the remediation | standards levels
], based on either background or standard residential exposure
factors, have been aftained throughout the site in ali media,

“‘Upper-bound  lifetime cancer sk level’” means a
conservative estimaie of the probability of one excess cancer
occumence in a given number of exposed individuals, For
example, a risk level of T x 10° equates fo one addifional
cancer occurrence in one million exposed individuals, beyond
the number of occumences that would otherwise occur,
Simifardy, a risk level of 1 x 107 equatles fo one addifional
cancer occumence in 10,000 exposed individuals.
Upper-bound lifetime cancer nsk level is based on an
assumption of conlinuous, fifelime exposure and is likely fo
overestimate “frue risk.”

9 VAC 20-160-20. Puipose; applicability, compliance with
ather regulations.

A, The purpose of this chapter is fo establish standards and
procedures peraining fo the eligibility, enrolimeni, reporiing,
remediation, and termination criteria for the Virginia Voluntary
Remediation Program [ (VRP) | in order to profect human
health and the environiment.

B. This chapter shall apply to alf persons who elect o and
are eligible to participate in the Virginia Voluntary Remediation
Program.

C. Participation in the program does not relfeve a participant
from the obligation fo comply with all applicable federal, state
and focal laws, ordinances and regulations related fo the
conduct of investigation and remedial activities (e.g, wasie
management and disposal, erosion and sedimentation conirols,
air emission conirols, and aclivities that impact wetlands and
other sensitive ecological habitals) undertaken by the
pardicipant pursuant o this chapler.

9 VAC 20-180-30. Eligibility criteria.

A. Candidate sites shaill meet eligibility criteria as defined in
this secfion.

B. Any persons who own, operate, have a securily inferest
in or enter info a confract for the purchase or use of |
contaminated-propeity an eligible site ] who wish fo voluntarily
remediate | refeases-ofcontaminants that site ] may participate
in the program. Any person who is an authorzed agent of any
of the partfes identified in this subsection may pariicipate in the
progrars.

C. Sites are eligible for participation in the program Iif (i}
remediation has not been cleanly mandated by the United
States Environmental Prolsction Agency, the deparfment or a
courf pursuant fo the Comprehensive Environmenial
Response, Gompensation and Liability Act (42 USC § 9607 &t
seq.), the Resource Conservation and Recovery Act (42 USC §
6901 ef seq), the Vimginia Wasfe Management Act (§
10.1-1400 et seq. of the Code of Virginia), the Virginia Sitale
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Water Control Law (§ 62.1-44.2 et seq. of the Code of Virginia),
or other applicable statutory or common law; or (i) jurisdiction
of the statutes listed in clause (i} has been waived.

A site on which an eligible party has completed remediation
of a release is potentially eligible for the program if the actions
can be documented in a way which are equivalent to the
requirements for prospective remediation, and provided they
can meet applicable remediation [ standards levels ].

Pefroleumn or oil releases not mandated for remediation
under Anticles 9 (§ 62.1-44.34:8 et seq.) and 11 (§ 62.1-
44.34:14 ot seq.) of the Virginjia State Water Conlrol Law may
be eligible for participation in the program.

Where an applicant raises a genuine issue based on
documented evidence as to the applicability of regulatory
programs in subsection D of this section, the site may be
eligible for the program. Such evidence may include a
dermonstration that:

1. It is not clear whether the release involved a waste
material or a virgin material;

2. It is not clear that the release occcurred after the
refevant regulations became effective; or

3. ltis not clear that the release occured at a regulated
unit.

D. For the puposes of this chapter, remediation has been
clearly mandated if any of the following conditions exist, unless
Junisdiction for such mandate has been waived:

1. Remediation of the release is the subject of a permit
issued by the U.S. Environmental Profection Agency or the
department, a pending or existing closure plan, a pending
or existing administrative order, a pending or existing court
order, a pending or existing consent order, or the sife is on
the National Priorities List;

2. The site [ eonfaining at which | the release [ is-subjest
fo—reguirements—of occurred, in accordance with | the

Virginia Hazardous Waste Management Regulations (9
VAC 20-60-10 et seq.) | ; (VHWMR), is a permmitted facility,
is applying for or should have applied for a permit, is under
intenm status or should have applied for interim status, or
was previously under interim status, and is thereby subject
to requirernents of the VHWMR; |

3. The site | containing the—rolease at which the release

occurred | constifufes an open dump or unpemitted |
fandill solid waste management facility | under Part IV (9
VAC 20-80-170 el seq.) of the Virginia Sofid Waste
Management Regulations;

4. The director determines that the release poses an
imminent and substantial threat to human health or the
ervironment; or

5. Remediation of the release is otherwise the subject of a
response action required by local, state, or federal law or
reguiation.

[ E. The director may determine that a site under subdivision
D 3 of this section may participate in the VRP provided that

such participation complies with the substantive requirements
of the applicable regulations. ]

9 VAC 20-160-40. Application for participation.

A.  The application for paricipation in the Voluntary
Remediation Program shafl, at a minimum, provide the
elements listed befow.

1. A nolice of intent {o pariicipate in the program,

2. A statement of the applicant’s eligibilify to parficipate in
the program (e.g., proof of ownership, securty inferest,
efc.). '

3. For authorized agents, a letter of authorization from an
eligible party;

4. A legal description of the site;
5. The general opsrational history of the site;

6. A general description of information known fo or
ascertainable by the applicant pertaining to (i) the nature
and exfenf of any contamination; and (i} past or present
releases, both af the site and immediately configuous fo
the site.

7. A discussion of the potential jurisdiction of other
existing  environmental  regulatory  programs, or
documentation of a waiver thereof: and

8. A certification by the applicant that to the best of his
knowledge, that all the information as set forth in this
subsection is true and accurate.

B. Within 45 working days [ of the department’s receipt of an
application |, the director will review the application to verify that
(i) the application is complete and (i) the applicant and the sife
meet the eligibility criteria set forth in 9 VAC 20-160-30.

inadequacios—eithe—rejeclod—application—or-{i)—accept—the
rejechion: C. If the director makes a tentative decision fo reject
the application, then he shall notify the applicant in writing that
the application has been fenfafively rejected and provide an
explanation of the reasons for the proposed rejection. Within
30 working days of the applicant's receipt of nolice of rejection
the applicant may (i) submit additional information to correct the
inadequacies of the rejected application or (if) accept the

rejection.  The director's tenfative decision fo reject an
application will become a final agency aclion under the Virginia
Administrative Process Act (§ 9-6.14:1 et seq. of the Code of
Virginia) upon receipt of an applicant's wrilten acceptance of
the director’s decision to reject an application, or in the event
an applicant fails to respond within 30 working days specified in
this subseclfion, upon expiration of the 30 working days
specified.  If within 30 working days specified an applicant
submits additional information fo correct the inadequacies of an
applicalion, the review process begins again in accordance
with this section. ]
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g VAC 20-160-50. Agreement,

Within 90 working days of | promulgation-of-theseregulations
finsert-date] June 26, 1997 ], persons conducting remediation
pursuant fo a voluntary remediation agreement with the
department entered info prior to the promulgation of these
reguiations shall notify the depariment in writing as fo whether
they wish to complete the remediation in accordance with such
an agreement or in accordance with these reguiations. If the
participant elecis lo complete the voluntary remediation in
accordance with this chapler, such election will result in
termination of the agreement. [ If the participant does not notify
the deparfment of his election within 90 working days of June
26, 1997, remediation shall be completed in accordance with
this chapter, and the existing agreement shall be terminated. |

9 VAC 20-160-60. Registration fee.

A. In accordance with § 10.1-1429.1 A 5 of the Code of
Virginia, the applicant shall submit a registration fee to defray
the cost of the voluntary remediation program.

B. The registration fee will be at least 1.0% of the estimated
cost of the remediation at the site, not to exceed the statutory
maximum. Payment will be required affer eligibility has been
verified by the department and prior to technical review of
submittals pursuant to 8 VAC 20-160-80. Payment shall be
made payable to the Commonwealth of Virginia and remitted to
Virginia Department of Environmental Quality, P.O. Box 10150,
Richmond, VA 23240.

C. To defermine the appropriate registration fee, the
applicant may provide a remedialion cost estimale of the fotal
anticipafed cost based upon net present value of remediation
at the site.

Remediation costs shall be based on site investigation
activities; report development; remedial system Inslallation,
operation and maintenance; and ali other costs associated with
participating in the program and addressing the contaminants
of concem at the subject site.

‘Departmental concurmence with a remediation cost estimale
does not constitute approval of the remedial approach
assumed in the cost estimate.

0. Upon submitial of the demonstration of completion (see 9
VAC 20-160-70 A 2), the participant will provide the actual fotal
cost of the remediation, and the director will calculate any
balance adjustmenis fo be made to the inifial registration fee.
Any negative balance owed {o the department shall be paid by
the participant prior fo the issuance of a cerlification of
safisfactory completion of remediation. Any costs to be
refunded shall be remitted by the agency with issuance of the
cerlificate of safisfactory completion of remediation.

E. As an altemalive to providing a remedial cost estimate at
the time of | application eligibility venfication |, the participant
may elect to remit the statutory maximum registration fee. The
department will refund any balance owed fo the parficipant after
receiving the actual total cost of remediation submifted with the
demonstration of completion and issuance of the certification of
satisfactory completion of remediation. if no remedial cost
summary is provided within | 36 60 ]| working days of the
participant's receipt of the department's concurrence with the

demonstration of completion, the participant will have waived
the right to a refund.

9 VAC 20-160-70. Work to be performed.

A. The Voluntary Remediation Report serves as the master
document for all doctumentation pertaining to remedial activities
at the site. Each component of the report shall be submitted by
the participant to the department. As varous components are
received, they shall be inserfed info this report by ihe
participant, and the report will serve as the documentation
archive for the sife. it shall consist of a site
characlerizationfremedial action work plan and, when
applicable, a demonstration of completion.

1. Site characterization/fremedial action plan.  This
component of the report shall consist of the following:

a. The site characterization component of the submittal
should contain a delineation of the nature and extent of
releases fo all media, an evaluation of the rsks to
human health and the environment posed by the
release, a proposed sef of remediation | standards
levels | consistent with @ VAC 20-160-80 that are
protective of human heaith and the environment, and a
recommended remedial aciion to achieve the proposed
objectives; or a justification that no action is necessary.

b. The remedial action plan component of the submitial
shall propose the activities, schedule, any permits
required fo initiate and complete the remedial action and
specific design plans for implementing a remedial action
that will achieve the remediation [ stardards levels |
specified in the sife characterization.

¢. Documentation of the public nofice in accordance
with 9 VAC 20-160-120. Such documentation shall
include a written summary of cormments received as well
as the applicant's responses to the comments that were
received during the public comment period.

2. Demonstration of completion.

a. This closure component of the report should, when
applicable, include a defailed summary of the
performance of the remedial action implemented at the
site, the total cost of the remediation, and, as necessary,
confirmational sampling resuls demonstrating that the
established site-specific remedial objectives have been
achieved, or other criteria for completion of remediation
have been satisfied.

b. As part of the demonsiration of completion, the
participant shall certify compliance with applicable
regufations pertaining to aclivities performed at the site
pursuant to this chapter.

B. It is the parlicipant's responsibility o ensure that the
conduct of investigation and remediation activities (e.g.,, waste
management and disposal, erosion and sedimentation conirols,
air emission controls, and acfivities that impact wetfands and
other sensitive ecological habitats) comply with all applicable |
regulations | and [ any | appropriate regulations [ that are nof
required by state or federal law but are necessary o enstire
that the activities de not result in a further release of

Volume 13, Issue 18

Monday, May 26, 1997

2239



Final Regulations

confaminants to the environment and are profective of human
health and the environment }.

C. Al work shall be performed in accordance with Test
Methods for Evaifuating Solid Waste, USEPA SWW-846, revised
December 1987,

9 VAC 20-160-80. Review of submittals.

A, Upon receipt of submittals, the direclor will review and
evaluate the submittals. The director may request additional
information in order fo render a decision and move the
participant towards expedilious issuance of the certification of
satisfactory completion of remediafion.

B. The director may expedite, as appropriate, issuance of
any permits required fo Initiate and complete a voluntary
remediation. The director shall, within 120 working days of a
complete submittal, expedile issuance of such pemmit in
accordance with applicable regulations.

C. The particigant shall submit a final voluntary remediation
report {consisting of ihe site characterization, the remedial
. action work plan, and the demonsiration of completion). Upon
receipt of a complefe Voluniary Remediation Reporf, the
director will make a determination regarding the issuance of the
certification of safisfactory completion of remediation to the
patticipant. The determination shall be | made a final agency
action | pursuant to the Administrative Process Act (§ 9-6.74:1
ef seq. of the Code of Virginia).

9 VAC 20-160-90. Remediation [ standards lavels ] .

A. The | sstablishment-participant, with the concurrence | of
[ remediation-standards the department ] shall consider impacts
to human health and the environment [ in establishing
remediation levels }.

B. Remediation | standards lavels | shall be based upon a
risk assessment of the site [ and surrounding areas that may
be impacted ] reflecting the current and future use scenarios.

1. A sife shall be deemed fo have met the [ requiremenis
for | unrestricted use [ sfandard | if the remediation [
standawds levels |, based on either background or
standard residential exposure factors, have been altained
throughout the site and in all media. Aftainment of [ -this
these levels | will allow the sife to be given an unrestricted
use classification. No remediation techniques or controls
which require ongoing management (such as institutiorral
oF engineering conlrols) may be employed to achieve this |
standard classification |,

2. For sifes thal do not achieve the unrestricted use |
standard classification |, resfrictions on sife use shall be
applied. Restrictions shall inciude, but not be limited lo,
institutional and engineering controls. The restrictions
imposed upon a site will be media-specific and may vary
according to site-specific condifions.  Future use with
restrictions may range from residential o industial. Al
rasirictions on use necessary to atftain this standard shall
be desciibed in the certification of satisfactory completion
of rernediation as provided in 8 VAC 20-160-110.

C. Remediation [ standards levels | shall be developed after
appropriate site characterizafion dafa have been gathered as

provided in 8 VAC 20-160-70. Remediation [ standards levels |
may be denved from the three-tiered approach provided in
subdivision 2 of this subsection, Any tier or combination of tiers
may be applied to establish remediation [ etandards levels | for
contaminants present at a given site, with consideration of site
use restrictions specified in subsection B of this section. The |
standard criferia } sel forth in subdivision 1 of this subsection
shall apply io the risk-based rernediation | stardards levels ]
determnined through Tiers If and Hil.

1. General crifenia.

a For a sife with carcinogenic contaminants, the
remedratron [ standefd—-sha#—net—msulpm—a—eunmlaﬂve

= goal for
individual carcinogenic contaminants shall be an
incremental upper-bound lifetime cancer risk of 1 x 10°°.
The rernediation fevels for the site shall nof result in an
mcremental upper-bound lifetime cancer risk exceeding
1 x 107 considering multiple contaminants and multiple
exposure pathways, unless the use of a Maximum
Contaminant Leve! (MCL) for groundwater that has been
promulgated under 42 USC § 300g-1 of the Safe
Drinking Water Acf and the National Primary Drinking
Waier Regulations (40 CFR Part 141) resulls in a
cumulative risk grealer than 1 x 107 ]

b. For noncarcinogens, the hazard index shall not
exceed a combined value of 1.0.

c. For unrestricted future use, where a confaminant of
concem has an MCL, the MCL for that contaminant shall
be the remediation | standard level .

d. For unrestricted fulure use, where a contaminant of
concem exists for which surface water qualily | ertera
WQG) standards (WQS) ] have been adopted by the
State Water Control Board for a specific use, the [WQG
participant shall demonstrate that concentrations in
other media T will [ be»#re—remed-‘a#en—standam—fer—the

not resuft in
concentrations that exceed the WQS in adjacent surface
waler bodies .

e. If the concentration for a contaminant is below the
Practical Quantitation Limit (PQL), generally as
published in Test Methods for Evaluating Solid Waste,
USEPA SW-848, revised December 1987, the PQL may
be considered as the remediafion | standard level ].

[ £ In setting remediation levels, the deparfment may
consider risk assessment methodologies approved by
another regulatory agency and current af the fime of the
VRP sife characterization. |

2. Tier-based criteria.
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a. Under Tier | the padicipant shall collect appropriate
samples from background and from the area of
contamination for all media of concem.

{1) Background levels shall be delenmined from [ an
wnimpacted 2 | portion of the properly or { an
Lpimpasted-pedion-of | a nearby properly | that has
not been impacted by the confaminants of concem |.

(2) The participant shall compare concentrations from
the area of confaminalion against background
concentralions. If the concentrations from the area of
contamination exceed eslablished background levels,
the participant may consider Tier I or Tier Il
methodologies, as applicable.

b. Tier Il generic remedialion | sandards leveis | are
based on published, media-specific values, derived
using consetvalive default  assumptions. if the
remediation | standasd level | determined using Tier I is
below the FQL, the PQL may be used. Use of Tier if
shall be limited to the following:

{1} Soil remediation | standards levels | shall be
defermined as the lower of either the ingestion or
cross-media {ransfer wvalues, according to the
following:

{a} For ingestion, values provided in the EPA
Region il Risk-Based Conceniration Table cumrent
at the time of assessment

i. For carcinogens, the sofl ingesfion
concentration for each contaminant, reflecting an
ind.ividtata! upper-bound lifetime cancer risk of
1x 107

i.  For noncarcinogens, 1/10 (ie., Hazard
Quotienf = 0.1} of the soff Ingestion
concentralion, fo account for multiple systemic
toxicanis at the sfte. | For siles where there are
fewer than 10 contaminanls exceeding 1/10 of
the soil ingestion concentration, the soil ingestion
concentration may be divided by the number of
contaminants such that the resuliing hazard
index does nof exceed one. |

(b} For cross-media Fansfer, values denvad from
the USEPA Soil Screening Guidance {OSWER,
Apnl 1996, Document 9355.4-23, PB 96-963505,
EPA/S40/R-86/015) shall be used as follows:;

i The soif screening level for transfer to
groundwaler, with adjusiment fo a hazard
quolient of 0.1 for noncarcinogens, if the value is
nof based on an MCL; or

ii. The soif screening level for transfer to air, with
adjustment o a hazamd quotient of 0.1 for
noncarcinogens,  using  default  residential
exposure assumplions.

fi. For noncarcinoyens, for sifes where therg are
fewer than 10 confaminants exceeding 1716 of
the solf screening level, the soif screening level
may be divided by the number of contarninants
such that the resuiting hezard index does not
axcesd oha,

{c) Values denved under 8 VAC 20-160-90 C 2 b
{1) {a) and {b) may be adjusted fo alfow for updafes
in approved foxicily faciors as necessary.

(2) Tier ! generc groundwater remediation levels
shall be based on {i} federal MCLs or action levels for
lead and copper as esiablished by the Safe Drinking
Waler Act (42 USC § 300 i} and the Mafional
Prmary Drinking Waler Regulalions (40 CFR Part
141) or {ii} tap waler ingasticn values provided in the
EPA Region i Fisk-Based Concentration Table
curent af the iime of the assessment,

(3) For contaminanis that do not have values
available under clauses (i} or (i} in @ VAC 20-160-80
C 2 b (2), a remediafion level shall be calculated using
criteria set forth under Tier ifl.

{4) At sites where ecological receplors are of concem
and there are complefe exposure pathways, the
participant shall perform a screening level ecological
evaluation to show that remediation levels developed
vnder Tier i are also pmileclive of ecoiogical
recepfors of concem. |

¢. Tier il remediation | standasds levels | are hased
upon a sife-specific risk assessment considering site-
specific  asstmplions abowl curmeni and  pofential
exposure scenarios for the population{s) of concem,
including ecological recepfors, and characteristics of the
affected media,

{1} In developing Tier Hi remedistion | stardards
levels |, the participard shall consider, for ail
applicable media | —the-default and | exposure [
assumpdions roulss, the melhodology | specified in
Risk Asssssment Guidance for Superfund, Volums 1,
Hurnan Health Evalvation Manual {(Pard 4), interim
Final, USEPA, Decamber 1988 (EFPA/S40/1-88/002) | >
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(Fart 8, Development of Frefiminary Remedialion
Goals) Infenm, USEPA, December 1981 {Publication
9285.7-018} with modifications as appropriate fo allow
for site-specific conditions.  The participant may

consider other guidance that is current at the time of
the assessment and is accepiable {o the department. ]

screenmg ieve:’ ecologrcal evaluation has shown that
there is a potential for ecological risks, the paiticipant
shail perform an ecological risk assessment to show
that remediation levels developed under Tier Il are
also protective of ecological recepfors of concem.  If
the Tier ili remediation fevels developed for human
health are nof profective of ecological receptors of
concem, the remediation levels shall be adjusted
accordingly. ]

8 VAC 20-160-100. Termination.
A. Parlicipation in the program shall conclude:

1. VWhen the director concurs with alf work submified, as
sel forth in 9 VAC 20-160-80, and the participant
satisfactorily demonsirales atfainment of the remediation |
slandards levels 1. If warranted by the site-specific risk
assessment, it may not be necessary to conduct remediaf
aclion in order lo altain remediation | standards levels ].

2. \When evaluation of new information obtained during
participation i the program resulls in a defermination by
the director that the site is ineligible for participation in the
program.  If such a delerrninafion is made, the director
shall notify the parlicipant that participation has been
feminated and provide an explanation of the reasons for
the determination. Within 30 working days, the participant
may submit additional information, or accept the director's
delermination,

3. Upagn 30 working days written nolice of fermination by
gither party.

B. The department shall be eniilfed fo receive and use, upon
request, copies of any and alf information developed by or on
behaif of the participant as a result of work performed pursuant
to paiticipation in the program, after application has been made
to the program.

C. Temnination ©f parlicipafion in the program by any
miethod, except as provided in subdivision A 1 of this section,
shalf resulf in no refund of any registration fee submitfed.

8 VAC 20-160-1180. Centification of salisfactory completion of
remediation.

A. Upon fermination of program participation according fo 9
VAC 20-160-100 A 1, the director shall issue a certification of
safisfactory complefion of remediation {cestificale).

B. The issuance of the certificate shall constitute immunity to
an enforcement aclion under the Virginia Waste Management
Act (§ 10.1-1400 ef seq. of the Code of Virginia), the Vinginia
State Water Control Law {§ 62.144.2 et seq. of the Code of
Virginia}, the Virginia Air Pollutions Control Law (§ 10.1-1300 ef
seq. of the Code of Virginia), or other applicable Virginia law.

C. The certificate shall be issued’ by the director and, if| a ]
use restriction | and-orengineering-sontrols-are is ] specified in
the certificate, [th@-semﬁsazfa suc:h reatncfron must be altached
to the deed and include an explanation for such restriction,
subject fo concurence by the direclor, and ] shall be recorded
by the padicipant with the fand records for the site in the office
of the clerk of the circuit court for the jurisdiction in which the
site is located. | The participant may also record the cerfificate
itself. | ¥ the cediffcate does nof include any use restriction [ e
engingodng-control |, recordation of the cerlificale is at the
opfion of the paricipant. The immunily accorded by the
certification shalf apply fo the participant and shalf run with the
land ideniified as the sife,

D. The immunity granted by issuance of the certificate shall
be limited fo sife conditions af the lime of issuance as those
conditions are described in the Voluntary Remediation Report
and is conditioned upon complefeness and accuracy of that
information.  Specific fimitations of the cerificate shall be
enumerated in the ceilificate. The immunity. granted by the
certificate wil! be dependent upon the identification of the
nature and extent of confaminalion as presenfed in the
Voluntary Remediation Report.
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4. A brief description of how to submit comments.

E. 'The certificate shall spécffy the site conditions for which
immunily is being accorded, including, but not limited to:

1. A summary of the information that was considered;
2. Any restrictions on future use;
3. Any required institutional controls; and

4. Any required engineering controls and their
maintenance.

F. The certificate may be revoked by the director at any time
in the event that contamination posmg an unaccepfable nsk to
human health or the enwronment is rediscovered on site or [-s

1 in the event that it is
discovered that the cettificate was based on information
provided by the participant that was materially false, inaccurate
or misleading. By issuance of the cettificate the department
does not waive sovereign immunity.

9 VAC 20-160-120. Public participation

A Any proposed voluritary remediation or completed
voluntary remediation . shah‘ be g.'ven public notice paid for by

[ Prior to the director's concurrence with a proposed or
completed remedial action pursuant to 9 VAC 20-160-70, the
patticipant shall:

1. Provide notice to the local govemment in which the
facility is located a description of the proposed or
completed remedial action;

2. Provide notice fo all adjacent property owners a
description of the proposed or completed remedial action;
and

3. Publish once in a newspaper of general circulation in
the area affected by the voluntary action. Such publication
shalf be paid for by the applicant. ]

B. [ A comment period of af least 30 days must follow
issuance of the notices pursuant to this section. ] The contents
of the public notice of a voluntary remediation shall include:

1. Name and address of the applicant and the location of
the proposed voluntary remediation;

2. A brief description of the proposed remediation;

3. The address and telephone number of a specific
person familiar with the proposed remediation from whom
information regarding the proposed voluntary remediation
may be obtained; and

te—éhe—eenweﬁts—tha#—we—msem The pan‘:crpant shall
provide a signed statement that he has sent a written nofice to
all adiacent properly owners, a copy of the nofice, and a list of
all names and addresses to whom the notice was sent.

D.  The participant shall provide copies of all writfen
comments received duning the public comment period, a
discussion of how those comments were considered, and a
discussion of their impact on the proposed or completed
remedial action. |

9 VAC 20-160-130. Regulafory evaluation.

A. Within three years after | the-effective-dato-efthis-chapter
June 26, 1997 |, the depariment shall perform analysis on this
chapter and provide the Wasie Management Board with a
report on the results. The analysis shall include:

1. The purpose and need for the chapter;

2. Altematives which would achieve the stated purpose of
this chapter in a less burdensome and intrusive manner;

3. An assessment of the effectiveness of this chapter;

4. The results of a regulatory review of current state and
federal statutory and regulalory requirements, including
identification and justification of this chapter’s requirements
which exceed federal requirements; and

5. The results of a review as to whether this chapter is
clearly written and easily understandable by affected
parlies.

B. Upon review of the deparfment's analysis, the Waste
Management Board shall confirm the need to (i) continue this
chapter without amendment; (i) repeal this chapfer; or (iij)
amend this chapter.

C. The Waste Management Board will authorize the
department fo initiate the applicable regulafory process, and fo
carry out the decision of the Waste Management Board, if
amendment or repeal of this chapter is warranted.

DOCUMENTS INCORPORATED BY REFERENCE

Test Methods for Evaluating Solid Waste, Third Edition
(1986) with Revision 1, PB 88-238223, revised December
1987.

U.S, EPA Scoil Screening Guidance, EPA/540/F-05/041,
Publication 93554-14FSA, PB98-963501, July 1996,

Risk Assessment Guidance for Superfund, Volume |, Human
Health Evaluation Manual (Part A} Interim Final, EPA/540/1-
89/002, Office of Emergency and Remedial Response, U.S.
Environmental Protection Agency, December 19889,

Risk Assessment Guidance for Superfund: Volume ! -
Human Health Evaluation Manual (Part B, Development of
Risk-based Preliminary Remediation Goals) Interim,
Publication 9285.7-01B, Office of Emergency and Remedial
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Response, U.8. Environmental Protection Agency, December
1991.

Risk-Based Concentration Table, Region Ill, United States

Environmental Protection Agency, January-June 1996.

VA.R. Doc. No, R97-518; Filed May 7, 1997, 11:56 a.m.

STATE WATER CONTROL BOARD

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from the Administrative Process Actin
accordance with § 9-6.14:4.1 C 3, which exciudes regulations
that consist only of changes in style or form or corrections of
technical errors. The State Water Control Board will receive,
consider and respond o petitions by any interested person at
any time with respect to reconsideration or revision.

Titte of Regulation; 9 VAC 25-115-10 et seq. General
VPDES Permit for Seafood Processing Facilities
(amending 9 VAC 25-115-50).

Statutory Authority: § 62.1-44.15(10) of the Code of Virginia.
Effective Date: June 25, 1997.

Summary:

The General Virginia Pollutant Discharge Elimination
System (VPDES) permit for seafood processing facilities
sets forth guidelines for permiliing discharges of process
wastewaters and storm wafers from businesses primanly
engaged in processing seafood.

The amendments make technical changes ito the
General VPDES Permit for Seafood Processing Facilities
in 9@ VAC 25-115-50. In this section the fable of effluent
fimitations for Hand-Shucked Oyster Processing in Part [
A 18 is corrected fo read 23.0 instead of 24.0 for TSS
Daily Max, 0.77 instead of 0.87 for Oil and Grease

Monthly Avg, and 1.1 instead of 1.2 for Oil and Grease

Daily Max. The table of effiuent limitations for Scalfop
Processing in Part 1 A 22 is corrected to read 5.7 instead
of 6.6 for TSS Daily Max, 0.23 instead of 0.24 for Oil and

Grease Monthly Avg, and 7.3 instead of 7.7 for Oil and
Grease Dajly Max. In the last senfence of Partif D 3 h,
the word “sales” is corrected to read “swales.”

Agency Contact: Copies of the regulation may be obtained
from Michael Gregory, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4065.

9 VAC 25-115-50. General permit.

Any owner whose registration statement is accepted by the
director will receive the following permit and shall comply with
the requirements therein and be subject to all requirements of
the VPDES Permit Regulation.

General Permit No.: VAGE2**+**
Effective Date; ****** 199*
Expiration Date: ***** 19g*

GENERAL PERMIT FOR SEAFOOD PROCESSING
FACILITY
AUTHORIZATION TO BISCHARGE UNDER THE
VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM
AND
THE VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the Clean Water Act, as
amended and pursuant to the State Water Control Law and
regulations adopted pursuant thereto, owners of seafpod
processing facilities, other than mechanized clam processing
facilities, are authorized to discharge to surface waters within
the boundaries of the Commonwealth of Virginia, except
those specifically named in board regulations or poficies
which prohibit such discharges.

The authorized discharge shall be in accordance with this

cover page, Part | - Effluent Limitations and Monitoring
Requirements, Part Il - Storm Water Pollution Prevention
Plans, Part lif - Monitoring and Reporting, and Part IV -

Management Requirements, as set forth herein,

PART |
A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - SEAFOOD PRQCESSING NOT LIMITED ELSEWHERE

INPART I A-ALL SOURCES

1. During the period beginning with the permittee's coverage under this general permit and Iasting until the permif's
expiration date, the permittee is authorized to discharge wastewater from seafood processing not otherwise classified from

outfall{s) _

Such discharges shall be limited and monitored by the permittee as specified below:
EFFLUENT MONITORING :
CHARACTERISTICS | REQUIREMENTS kg/day | DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE

Monthly Avg | Daily Max | Monthly Avg | Daily Max | Daily Min Frequency Type

Flow (MGD) NA NL NA NA NA 1/YEAR Estimate
pH (8.U)’ NA NA NA 9.0 6.0 1/YEAR Grab
TSS NL NL NA NA NA 1/YEAR Comp
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Oil and Grease

NL

NL

NA

NA

NA

1YEAR

Grab

Production

NA

NL

NA'

NA

NA

1/YEAR

Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Sarmples shall be collected by the end of the year and reported by the 10th of January of the following year on the facility's
Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - CONVENTIONAL {HANDPICKED) BLUE CRAB
PROCESSING - EXISTING SOURCES PROCESSING MORE THAN 3,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY

2. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from conventional blue crab processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kgfday  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min  Freguency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U) NA NA NA 9.0 8.0 1/3 Months Grab
TSS NL NL 0.74 . 2.2 NA 1/3 Months Comp
Oil and Grease NL NL 0.20 0.60 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3Months  Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middie of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle {including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Speciai Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
foliowing month on the facility's Discharge Monitoring Report {(DMR). All calculations shall be submitted with the DMR.

PART 1

A EFFLUENT LIMITATIONS AND MONITCRING REQUIREMENTS - CONVENTIONAL (HANDPICKED) BLUE CRAB
PROCESSING - ALL NEW SOURCES

3. During the period beginning with the permittee’'s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from conventional biue crab processing, from outfail(s)

Such discharges shall be limited and monitored by the permittee as specified below:
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EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL. NA NA MNA 1/3 Months Estimate
pH {S.U.) NA NA NA 8.0 6.0 1/3 Months Grab
BODs NL NL 0.15 0.30 NA 1/3 Months Comp
78S NL NL 0.45 0.20 NA 1/3 Months Comp
Oil and Grease - NL NL 0.065 0.13 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle {including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All caleulations shali be submitted with the DMR.

PART |

A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - MECHANIZED BLUE CRAB PROCESSING - ALL
EXISTING SCURCES

4. During the period beginning with the permittee’s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized blue crab processing, from outfall(s}

Such discharges shail be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg VDaEIy Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NI. NA NA NA 1/3 Months Estimate
pH (8.U) NA NA NA 9.0 6.0 1/3 Months Grab
TS5 NL NL 12.0 36.0 NA 1/3 Months Comp
Gil and Grease NL NL 4.2 13.0 NA 1/3 Months Grab
Production NA NL NA NA NA& 1/3 Months Measure

NL. = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processrng cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.
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PART |

A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - MECHANIZED BLUE CRAB PROCESSING - ALL NEW
S0OURCES

5. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized biue crab processing, from outfall(s)

Such discharges shall be limited and monitored by the permitiee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH({S.U) NA NA NA 9.0 6.0 1/3 Months Grab
BODs NL NL 25 50 NA 1/3 Manths Comp
TSS NL NL 6.3 13 NA 1/3 Months Comp
Oil and Grease NL NL 1.3 2.6 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle {including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - NON-BREADED SHRIMP PROCESSING - EXISTING
SOURCES PROCESSING MORE THAN 2,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY

6. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from non-breaded shrimp processing, from ouifali(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Paily Max  Daily Min  Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U.) NA NA NA 9.0 6.0 1/3 Months  Grab
TSS NL NL 38.0 110 NA 1/3 Months Comp
Oil and Grease NL NL 12.0 36.0 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

Ni = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.
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Praduction - see Special Condition No. 7.

Samples shali be collected by March 31, June 30, September 30 and December 31 and reporied by the 10th of the
following month on the faciiity's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR:

PART |

A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - NON-BREADED SHRIMP PROCESSING - ALL NEW
SOURCES

7. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date the permittee is authorized to discharge wastewater from non-breaded shnmp processmg, from outfall{s}

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
fionthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) MNA NL NA NA NA 1/3 Months Estimate
pH {S.U) NA NA NA 9.0 6.0 1/3 Months Grab
BODs NL NL 250 63.0 NA 1/3 Months Comp
TS558 ML NL 10.0 25.0 NA 1/3 Months Comp
Oil and Grease ML NL 16 4.0 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months

NL = No Limitation, monitoring required

NA = Net applicable

Grab =

Individual grab sample is to be taken in the middle of a composite sampling period.

Measure

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup} combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No 7.

Samples shall be collected by March 31, June 30 September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monltorlng Report (DMR). All calculations shall be submitted with the DMR.

A

PART |

SOURCES PROCESSING MORE THAN 2,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY

8. During the period beginning with the permitiee’'s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from breaded shrimp. processing, from ouifali(s)

Such discharges shall be limited and moenitored by the permitiee as specified below:

EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - BREADED SHRIMP PROCESSING - EXISTING

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avyg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA ML NA NA NA 1/3 Months Estimate
pH(5.U) NA NA NA 9.0 6.0 1/3 Months Grab
785 NL NL 93.0 280 NA 1/3 Months Comp
Gil and Grease ML NL 12.0 36.0 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required

MA = Not applicable
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Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). Al calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - BREADED SHRIMP PROCESSING - ALL NEW
SOURCES '

9. During the period beginning with the permittee’s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from breaded shrimp processing, from outfali(s)

Such dischargeé shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kky SAMPLE SAMPLE
Monthly Avg Daily'Max Monthly Avg  Daily Max  Daily Min Freguency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (5.U) NA NA NA 8.0 5.0 1/3 Months Grab
BODs NL NL 40.0 100 NA 1/3Months  Comp
T88 NL NL 220 55.0 NA 1/3 Months Comp
Oil and Grease NL NL 1.5 38 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a prdcessing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - TUNA PROCESSING - ALL EXISTING SOURCES

10. During the period beginning with the permittée‘s coverage under this general permit and lasting until the permif's
expiration date, the permittee is authorized to discharge wastewater from tuna processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type

Flow (MGD) NA NL NA NA NA 1/3 Months Estimate

pH (5.U) : NA NA - NA 9.0 8.0 173 Months Grab

T3S NL NL 3.3 8.3 NA 1/3 Months Comp

Qil and Grease NE “ NL 0.84 2.1 NA 113 Months Grab
Production NA NL NA NA NA 173 Months Measure
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NL = No Limitation, monitoring required
NA = Not applicable
Grab = individual grab sample is to be taken in the middle of a composite sampling pericd.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sampie, not to exceed eight grab sampiles.

Production - see Special Condition No. 7.

Samples shail be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - TUNA PROCESSING - ALL NEW SOURCES

11. During the period beginning with the permitlee’s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from tuna processing, from outfali(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U) NA NA NA‘ 9.0 6.0 1/3 Months Grab
BODs NL. NL 8.1 20.0 NA 1/3 Months Comp
T8S NL NL 3.0 7.5 NA 1/3 Months Comp
Oil and Grease NL NL 0.76 1.9 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of 4 composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART!

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - CONVENTIONAL BOTTOM FISH PROCESSING -
EXISTING SQURCES PROCESSING MORE THAN 4,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY

12. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from conventional bottom fish processing, from
outfali(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING

CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type

Flow (MGD) NA NL NA NA NA 1/3 Months Estimate

pH(8.U) NA NA NA 9.0 6.0 1/3 Months Grab

TSS ‘ NL NL 20 386 NA 1/3 Months Comp
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Oil and Grease NL NL 0.55 1.0 NA “1/3 Months  Grab
Production NA NL NA NA NA 1/3 Months Measure
NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shali be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - CONVENTIONAL BOTTOM FISH PROCESSING - ALL
NEW SOURCES

13. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from conventional bottom fish processing, from
outfall(s) _ ~ . ‘

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthiy Avg  Daily Max  Daily Min Frequency Type

Flow (MGD} NA NL NA NA NA 1/3 Months Estimate
pH (5.U) NA NA NA 9.0 6.0 1/3 Months Grab
BODs NL NL 0.71 1.2 NA 1/3 Months Comp
TSS NL NL 0.73 15 NA 1/3 Months ~ Comp
Oil and Grease NL NL 0.042 0.077 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (inciuding cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - MECHANIZED BOTTOM FISH PROCESSING - ALL
EXISTING SOURCES

14. During the period beginning with the permitiee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized bottom fish processing, from
outfall{s) .

Such discharges shall be limited and monitored by the permitiee as specified below:
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EFFLUENT MONITORING

CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type

Flow (MGD) NA NL NA NA NA 1/3 Months Estimate

pH (S.U.) NA NA NA 9.0 6.0 1/3 Months Grab

TSS NL NL 12.0 220 NA 1/3 Months Comp

QOil and Grease NL NL 3.9 9.9 NA 1/3 Months Grab

Production , NA NL NA NA NA 1/3 Months Measure
NL = No Limitation, monitoring required '
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7,

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shafl be submitted with the DMR.

PARTI

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - MECHANIZED BOTTOM FISH PROCESSING - ALL
NEW SOURCES

15. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized bottom fish processing, from
outfall{s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kgfday  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Manthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months  Estimate
pH (S.U} NA NA NA 9.0 6.0 1/3 Months Grab
BODs NL NL 7.5 13.0 NA 1/3 Months Comp
TSS NL NL 2.9 53 NA 1/3 Months Comp
Oil and Grease NL - NL 0.47 1.2 NA 1/3 Months Grab
Production ~ NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not appficable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle {including cleanup)} combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7,

Samples shail be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (BMR). All calculations shall be submitted with the DMR.
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PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HAND-SHUCKED CLAM PROCESSING - EXISTING
SOURCES WHICH PROCESS MORE THAN 4,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY

16. During the pericd beginning with the per'mittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from hand-shucked clam processing, from cutfall{s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING _
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kgrkkg SAMPLE SAMPLE
Monthly Avg . Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Fiow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U,) NA NA NA 9.0 6.0 1/3 Months Grab
TSS NL NL 18.0 59.0 NA 1/3 Months Comp
Oil and Grease NL NL 0.23 .60 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
foliowing month on the facility's Discharge Monitoring Report (DMR}. All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HAND-SHUCKED CLAM PROCESSING - ALL NEW
SOURCES

17. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from hand-shucked clam processing, from outfall(s}

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kgfkkg SAMPLE SAMPLE
_ Monthly Avg  Daily Max Mo_nthiy Avg  Daily Max  Daily Min Frequency Type
Flow {(MGD) ~ NA NL NA NA NA 1/3 Months Estimate
pH (S.U) NA NA NA 9.0 6.0 1/3 Months Grab
TSS NL NL 17.0 55.0 NA 1/3 Months Comp
il and Grease NL NL 0.21 0.56 NA 1/3 Months ~ Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring reqguired
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.
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Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Repart (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HAND-SHUCKED OYSTER PROCESSING - EXISTING
SOURCES WHICH PROCESS MORE THAN 1,000 LBS OF PRODUCT PER DAY ON ANY DAY

18. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from hand-shucked oyster processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/iday  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max Daily Min  Frequency  Type
Flow (MGD) NA NL NA NA NA 1/3 Months  Estimate
bH (s.u) NA NA NA 9.0 6.0 1/3 Months  Grab
TSS ML NL 16.0 [24-:0 23.0] NA 1/3 Months  Comp
Qil and Grease NL NL [8:84077] [+21.1] NA 1/3 Months  Grab
Production NA NL NA NA NA 1/3 Months  Measure

NL = No Limitation, monitoring required
NA = Not applicable .
Grab = Individual grab sampile is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HAND-SHUCKED QYSTER PROCESSING - ALL NEW
SOURCES

19. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from hand-shucked oyster processing, from outfali(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD}) NA NL NA NA NA 1/3 Months Estimate
pH (S.U.) NA NA NA 9.0 6.0 1/3 Months Grab
TSS NL NL 16.0 23.0 NA 1/3 Months Comp
Qil and Grease NL NL 0.77 1.1 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cyele (including cleanup) combined to form one
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representative sample, not to exceed eight grab samples.
Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30. and December 31 and repo.rted by the 10th of the
following month on the facility’s Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART!

A EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - STEAMED AND CANNED OYSTER PROCESSING
(Mechanized Shucking) - ALL EXISTING SOURCES

20. During the period beginning with the permittee's coverége under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized oyster processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING o ‘ : o :
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kgfkkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthiy Avg -~ Daily Max  Daily Min Frequency Type .
Flow (MGD) - NA NL NA NA -~ . NA - 1/3 Months Estimate
pH (S.U3} NA NA NA 9.0 6.0 1/3 Months Grab
TSS - ONL NL 190 270 NA 1/3 Months Comp
Oil and Grease - NL NL 1.7 2.3 NA 1/3 Months Grab
Production NA NL NA : NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including- cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be coliected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR).. All calcutations shall be submitted with the DMR.

PART !

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - STEAMED AND CANNED OYSTER PROCESSING
(Mechanized Shucking) - ALL NEW SQURCES

21. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from mechanized oyster processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING : . o ;
CHARACTERISTICS ~REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kag/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Fregquency Type
Fiow (MGD) NA NL NA NA ‘NA 1/3 Months  Estimate
pH(S.U) - ©NA NA NA 9.0 6.0 1/3 Months ~ Grab
BODs NL NL 17.0 67.0 NA 1/3 Months ~ Comp
TSS CONL NL 39.0 56.0 NA 1/3Months  Comp
Qil and Grease NL NL 0.42 0.84 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3Months  Measure

NL = No Limitation, monitoring required
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NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Houwrly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condifion No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). Al calculations shall be submitted with the DMR.

PART |
A. EFFLUENT LIMITATICONS AND MONITORING REQUIREMENTS - SCALLOP PROCESSING - ALL EXISTING SOURCES

22. During the period beginning with the permiitee's coverage under this general permit and lasting until the permits
expiration date, the permittee is authorized to discharge wastewater from scallop processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (5.U) NA NA NA 9.0 6.0 1/3 Months Grab
1SS NL NL 14 [6657] NA 1/3Months  Comp
Oil and Grease NL NL [624023] [+&77.3] NA 1/3 Months . Grab
Production NA NL . NA NA NA 1/3 Months Measure

NL = Ne Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shafl be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following manth on the facility's Discharge Monitoring Report (DMR). Alf calculations shall be submitted with the DMR.

PARTI
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - SCALLOP PROCESSING - ALL NEW SOURCES

23. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from scallop processing, from outfall(s) .

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLLUENT MONITORING
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U.) NA NA NA 9.0 6.0 1/3 Months ~ Grab
TSS NL NL 1.4 5.7 NA 1/3 Months Comp
Qil and Grease NL NL 0.23 7.3 NA 1/3 Months Grab
Production NA ' NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required

NA = Not applicable
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Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (|nciudmg cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, Septem'ber 30 and December 31 and repeﬁed by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). ‘All calculations shall:be submitted with the DMR.

PART 1

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - FARM-RAISED CATFISH PROCESSING - EXISTING
SOQURCES WHICH PROCESS MORE THAN 3,000 LBS OF RAW MATERIAL PER DAY ON ANY DAY -

24. During the period beginning with the permittee's coverage urider this general permit and lasting until the permit‘s
expiration date, the permittee is authorized to discharge wastewater from farm-raised catfish processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT
CHARACTERISTICS

'MONITORING

REQUIREMENTS kg/day

DISCHARGE LIMITATIONS kg/kkg -

SAMPLE SAMPLE

Monthly Avg  Daily Max Monthly Avg  Daily Max  Daily Min Frequency Type
Flow (MGD) NA NL NA NA NA 1/3 Months Estimate
pH (S.U.) ' NA NA NA 9.0 6.0 1/3 Months Grab
TSS NL NL 9.2 28 NA 1/3 Months Comp
Oil and Grease NL NL 3.4 10.0 NA 1/3 Months Grab
Production NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup) combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the

following month on the facility's Discharge Monltonng Report (DMR). All calculations shali be submitted with the DMR.

PART |

A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - FARM;RA_HSED.CATFISH. PROCESSING - ALL NEW

SOURCES

25. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from farm-raised catfish processing, from outfall(s)

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT
CHARACTERISTICS

. TSS

MONITORING

REQUIREMENTS kg/day

DISCHARGE LIMITATIONS kg/kkg -

SAMPLE SAMPLE

Monthly Avg  Daily Max ~ Monthly Avg - Daily Max  Daily Min  Frequency  Type
Flow (MGD} NA NL NA  NA ©NA 1/3Months  Estimate
pH (S.U)) NA NA NA 9.0 6.0 1/3 Months ~ Grab
BODs NL NL 2.3 46 NA 1/3 Months Comp

NL NL 57 11.0 NA 1/3 Menths Comp
Oil and Grease NL NL 0.45 0.90 NA 1/3 Months Grab
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Production NA NL NA NA NA 1/3 Months Measure
NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is {o be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle {including cleanup} combined to form one
representative sample, not fo exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). All calculations shall be submitted with the DMR.

PART |
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HERRING PROCESSING - EXISTING SOURCES

26. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permitiee is authorized to discharge wastewater from herring processing, from ocutfall(s)

Such discharges shall be iirhited and monitored by the permittee as specified below:

EFFLUENT MONITORING _
CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthiy Avg  Daily Max  Daily Min Frequency Type
Flow {(MGD) NA NL NA NA NA 1/3 Months Estimate
pH (5.0} NA NA NA 9.0 6.0 1/3 Months Grab
TSS NL NL 24 32 NA 1/3 Months Comp
Qil and Grease NL NL . 10 27 NA - 1/3 Months Grab
Froduction NA NL NA NA NA 1/3 Months Measure

NL = No Limitation, monitoring required
NA = Not applicable
Grab = Individual grab sample is to be taken in the middle of a compasite sampiing period.

Comp = Hourly grab samples taken over the duration of a processing cycle (including cleanup} combined to form one
representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by March 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report {DMR). All calculations shall be submitted with the DMR.

PART | _
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS - HERRING PROCESSING - ALL NEW SOURCES

27. During the period beginning with the permittee’s coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge wastewater from herring processing, from outfall(s}

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT MON{TORING

CHARACTERISTICS REQUIREMENTS kg/day  DISCHARGE LIMITATIONS kg/kkg SAMPLE SAMPLE
Monthly Avg  Daily Max  Monthly Avg  Daily Max  Daily Min Frequency Type

Flow (MGD) NA NL NA NA NA 1/3 Months Estimate

pH(S.U) NA NA NA 9.0 6.0 1/3 Months Grab

BODs; . NL NL 15 16 NA 1/3 Months Comp

78S NL NL 52 7.0 NA 1/3 Months Comp
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Qil and Grease NI NL 1.1 29 NA
Producticn NA NL NA NA NA

1/3 Months Grab

1/3 Months Measura

NEL = No Limitation, monitoring required
MNA = Not applicable

Grab = Individual grab sample ié to be taken in the middle of a composite sampling period.

Comp = Hourly grab samples taken over the duration of a processing cycle (includin'g cleanup) combined to form one

representative sample, not to exceed eight grab samples.

Production - see Special Condition No. 7.

Samples shall be collected by Maich 31, June 30, September 30 and December 31 and reported by the 10th of the
following month on the facility's Discharge Monitoring Report (DMR). Ali calcuiations shall be submitted with the DMR.

B. Speciél Conditions

1. No sewage shall be discharged from a point source to
surface waters at this facility except under the provisions
of another VPDES permit specifically issued for that
purpose.

2. There shall be no chemicals added to the water or
waste which may be discharged, including sodium
tripolyphosphate, other than those listed on the owner's
accepted registration statement, unless prior approval of
the chemical(s) is granted by the Regional Office
Director.

3. Byproducts used in a value added process, such as
seasonings or breading, may be included in the
discharge in incidental guantities.

4, Wastewater should be reused or recycled whenever
feasible.

5. The permittee shall comply with the following solids
management plan:

a. There shall be no discharge of floating solids or
visible foam in other than trace amountis.

~ b. Al floors, machinery, conveyor belts, dock areas,
etc. shall be dry swept or dry brushed prior to
washdown.

c. Al settling basins shall be cleaned frequently in
order to achieve effective settling.

d. All solids resulting from the seafood processes
covered under this general permit, other than oyster,
clam or scallop shells, shall be handled, stored and
disposed of so as to prevent a discharge to state
waters of such solids or industrial wastes or other
wastes from those solids.

e. The permittee shall install and properly maintain
whatever wastewater treatment process is necessary
in order to remove organic solids present in the
wastewater that may settle and accumuiate on the
substrate of the receiving waters in other than trace
amounts.

f.  All employees shall receive training relative to
preventive measures taken to control the release of
solids from the facility into surface waters.

6. This permit shall be modified, or alternatively revoked
and reissued, to comply with any applicable effluent
standard, limitation or prohibition for a pollutant which is
promulgated or approved under § 307(@)(2) of the Clean
Water Act (33 USC § 1317{a)}(2), if the effluent standard,
limitation or prohibition so promulgated or approved:

a. s more stringent than any effluent limitation on the
poliutant aiready in the permit; or

b. Controls any pollutant not limited in the permit.

7. Production to be reported and used in calculating
effluent discharge levels in ferms of kgikkg shall be the
weight in kilograms of raw material processed, in the
form in which it is received at the processing plant, on
the day of effluent sampling, except for the hand-
shucked oyster, steamed and canned oyster, and scallop
processing subcategories, for which production shall
mean the weight of oyster or scallop meat after
processing. The effluent levels in terms of kg/kkg shall
be calculated by dividing the measured pollutant load in
kg/day by the production level in kkg (thousands of
kilograms). ' '

PART Il
STORM WATER POLLUTION PREVENTION PLANS,

A storm water poliution prevention plan shall be
developed for each facility covered by this permit which
falis under SIC 2091 or 2092. Storm water poliution
prevention plans shall be prepared in accordance with
good engineering practices. The plan shail identify
potential sources of pollution which may reasonably be
expected to affect the guality of storm water discharges
associated with industrial activity from the facility. In
addition, the plan shall describe and ensure the
implementation of praclices which are to be used fo
reduce the pollutants in storm water discharges
associated with industrial activity at the facility and to
assure compliance with the terms and conditions of this
permit. Faciliies must implement the provisions of the
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storm water pollution prevention plan required under this
part as a condition of this permit.

A, Deadlines for plan preparation and compliance.

1. For a storm water discharge associated with industrial
activity that is existing on or before the effective date of
- this permit, the storm water pollution prevention plan:

a. Shall be prepared within 180 days after the dated
coverage under this permit; and

b. Shall provide for implementation and compliance
with the terms of the plan within 365 days after the
date of coverage under this permit.

2. The plan for any facility where industrial activity
comimences on or after the effective daie of this permit,
and except as provided elsewhere in this permit, shall be
prepared and provide for compliance with the terms of
the plan and this permit on or before the date of
submission of a registration statement fo be covered
under this permit.

3. Upon a showing of good cause, the director may
establish 2 later date in writing for preparing and
compliance with a plan for a storm water discharge
associated with ndustrial  activity that submits a
registration statement in accordance with the registration
requiremants.

B. Signature and plan review.

1. The plan shall be signed in accordance with Part lil G
{signatory requirements), and bhe retained on-site at the
Tacility covered by this permit in accordance with Part i
 {retention of records) of this permit.

2. The permittee shall make plans available to the
department upon request.

3, The director may notify the permittee at any time that
the plan does not meet one or more of the minimum
reqiirements of this part. Such notification shall identify
those provisions of the permit which are not being met by
ihe pian, and identify which provisions of the plan require
modifications in order to meet the minimum requiremenis
of this part. Within 30 days of such notification from the
director, or as otherwise provided by the director, the
permittee shall make the required changes fo the plan
and shali submit to the department a written certification
that the requested changes have been made.

. Keeping pfans current. The permittee shali amend the
ptan whenever there is a change in design, construction,
operation, or maintenance, which has a significart eifect on
the potential for the discharge of poliutants to surface waters
of the staie or if the storm water pollution prevention plan
proves to be ineffective in eliminating or significantly
minimizing pollutants from sources identified under Part 11 D 2
{desciiption of potential pollutant sources) of this permit, or in
otherwise achieving the general objectives of controliing
pollutanis In storm water discharges associated with
industrial activity.

0. Conterts of pfan. The plan shall include, at a minimum,
the following items:

1. Pollufion prevention team. Each plan shall identify a
specific individuai or individuals within the facility
organization as members of a storm water pollution
prevention team that are responsible for developing the
storm water pollution prevention plan and assisting the
facility or plant manager in its implementation,
maintenance, and revision. The plan shall clearly
identify the responsibiliies of each team member. The
activities and responsibilities of the team shall address
all aspects of the facility's storm water pollution
prevention plan.

2, Description of potential pollutant sources. Each plan
shall provide a description of potenfial sources which
may reasonably be expected to add significant amounts
of pollutants to storm water discharges or which may
result in the discharge of pollutants during dry weather
from separate storm sewers draining the facility. Each
plan shall identify all activities and significant materials
which may potentially be significant pollutant sources.
Each plan shall include, at a minimum:

a. Drainage.

(1) A site map indicating an outline of the periions of
the drainage area of each storm water outfall that
are within the facility boundaries, each existing
structural control measure to reduce pollutants in
storm water runoff, surface water bodies, locations
where significant materials are exposed fo
precipitation, locations where major spills or leaks
identified under Part Il D 2 ¢ (spills and leaks) of this
permit have occurred, and the locations of the
following activities: fueling stations, vehicle and
equipment maintenance and/or cleaning areas,
loading/unloading areas, locations used for the
treatment, storage or disposal of wastes, liguid
storage tanks, processing areas and storage areas.

{2} For each area of the facility that generates storm
water discharges associated with industrial activity
with a reasonable potential for containing significant
amounts of poliutants, a prediction of the direction of
flow, and an identification of the types of pollutants
which are likely to be present in storm water
discharges asscciated with industrial activity.
Factors to consider include the foxicity of the
chemicais; quantity of chemicals used, produced or
discharged; the likelihood of contact with storm
water; and history of significant leaks or spilis of
toxic or hazardous poilutants. Flows with a
significant potential for causing erosion shail be
identified.

b. Inventory of exposed materials. An inventory of the
types of materials handled at the site that potentially
may be exposed to precipitation. Such inventory shall
include a narrative description of significant materials
that have been handled, freated, stored or disposed in
a manner to allow exposure to storm water between
the time of three years prior to the date of coverage
under this general permit and the present; method and
location of on-site storage or disposal, materials
management practices employed to minimize contact
of materials with storm water runoff between the time
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of three years prior to the date of coverage under this
general permit and the present; the location and &
description of exisiing structural and nonstructural
control measures to reduce peilutants in storm water
runoff, and a description of any treatment the storm
water receives.

c. Spiils and leaks. A list of significant spills and
significant leaks of toxic or hazardous pollutants that
occurred at areas that are exposed 1o precipitation or
that otherwise drain to a storm water conveyance at
the facility after the date of three years prior to the
date of coverage under this general permit. Such list
shall be updatad as appropriate during the term of the
permit.

d. Sampling data. A summary of existing discharge
sampling data describing pollutants in storm water
discharges from the facility, including a summary of
sampling data collected during the term of this permit.

e. Risk identification and summary of potential
pollutant sources. A narrative description of the
potential pollutant sources from the following activities:
loading and unloading operations; outdoor storage
activities; outdoor manufacturing or processing
activities; significant dust or particulate generating
processes; and on-site waste disposal practices. The
description shall specifically list any significant
potential source of poliutants at the site and for each
potential source, any pollutant or pollutant parameter
(e.g., biochemical oxygen demand, etc) of concern
shall be identified.

3. Measures and controls. Each facility covered by this

permit shall develop a description of storm water

managenent controls appropriate for the facility, and |
implement such controls. The appropriateness and

priorities of conirols in a plan shall reflect identified

potential sources of pollutants at the facilty. The

description of storm water management controls shall

address the following minimum components, including a

schedule for implementing such controls:

a. Good housakeeping. Good housekeeping requires
the maintenance of areas which may contribute
pollutants to storm waters discharges in a clean,
orderly manner.

b. Preventive maintenance. A preventive
maintenance program shail involve timely inspection
and maintenance of storm water management devices
{e.g., cleaning oil/water separators, catch basins) as
well as inspecting and testing facility equipment and
systems to uncover conditions that could cause
breakdowns or failures resulting in discharges of
pollutants to surface waters, and ensuring appropriate
maintenance of such equipment and systems.

c. Spill prevention and response procedures. Areas
where potential spills which can contribute pollutants
to storm water discharges can occur, and their
accompanying drainage points shall be identified
clearly in the storm water pollution prevention plan.
Where appropriate, specifying material handling
procedures, storage requirements, and use of

equipment such as diversion valves in the plan should
be considered. Procedures for cleaning up spills shall
be identified in the plan and made available to the
appropriate personnel. The necessary equipment to
implement a clean up should be available to
personnel.

d. Inspections. In addition to or as part of the
comprehensive site compliance evaluation required
under Part Il D 4 of this permit, gualified facility
personnel shall be identified to inspect designated
equipment and areas of the facility at appropriate
intervals specified in the plan. A set of tfracking or
follow up procedurgs shall be used to ensure that
appropriate actions are taken in response to the
inspections. Records of inspections shall be
maintained.

e. Employee training. Employee training programs
shall inform personnel responsible for implementing
activities identified in the storm water paoliution
prevention plan or otherwise responsible for storm
water management at all levels of responsibility of the
companents and goals of the storm waler pollution
prevention plan. Training should address topics such
as spill response, good housekeeping and material
management practices. A pollution prevention plan
shall identify periodic dates for such training.

f. Record keeping and internal reporting procedures.
A description of incidents such as spills, or other
discharges, along with other information describing the
quality and guantity of storm water discharges shall be
included in the plan required under this part.
Inspections and maintenance activities shall be
documented and records of such activilies shall be
incorporated into the plan.

g. Sediment and erosion control. The plan shall
identify areas which, due to topography, activities, or
other factors, have a high potential for significant soil
erosion, and identify structural, vegetalive, andfor
stabilization measures to be used 1o limit erosion.

h. Management of runoff. The plan shall contain a
narrative consideration of the appropriateness of
traditional  storm  wafter management practices
(practices other than those which conirol the
generation or source(s) of pollutants) used to divert,
infiltirate, reuse, or otherwise manage storm water
runoff in a manner that reduces poliutants in storm
water discharges from the site. The pian shall provide
that measures that the permiilee determines o be
reasonable and appropriate shall be implemented and
maintained. The potential of various sources at the
facility to contribute pollulants to storm  water
discharges associated with industrial activity (see Part
Il D 2 (description of potential pollutant sources) of this
permit) shall be considered when determining
reasonable and appropriate measures. Appropriate
measures may include: vegetative [ sales swales ] and
practices, reuse of collected storm water (such as for a
process Or as an irrigation source), inlet controls {(such
as oilflwater separators), snow management activities,
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infiltration  devices, and wet dstention/retention

devices.

4. Comprehensive site compliance evaluation. Qualified
personnel shall conduct site compliance svaluations at
appropriate intervals specified in the plan, but, in no case
fess than once a year. Such evaluations shall provide:

a. Areas contributing to a storm water discharge
associated with industrial activity zhall be visually
inspeclted for evidence of or the potential for,
pollutants entering the drainage system. Measures to
reduce pollutant leadings shalfi be evaluaied to
determine whether they are adequate and properly
implemented in accordance with the terms of the
permit or whether additional control measures are
needed. Structural  storm  waler management
measures, sediment and erosion control measures,
and other structural poliution prevention measures
identified in the plan shall be chserved to ensure that
they are operating correctly. A visual inspection of
equipmant needed to implement the plan, such as spill
response equipment, shall be made.

b. Based on the resulis of the inspection, the
description of potential pollutant sources identified in
the plan in accordance with Part If D 2 (description of
potential pollutant sources) of this permit and pollution
prevention measures and controls identified in the plan
in accordance with Part lI D 3 (measures and confrols)
of this permit shall be revised as appropriate within 14
days of such inspeclion and shall provide for
implementation of any changes to the plan in a timely
manner, but in no case more than 90 days after the
inspection.

c. A repoit summarizing the scope of the inspection,
personnel making the inspection, the date or daites of
the inspection, major observations relating to the
implementation of the storm water pollution prevention
plan, and actions taken in accordance with Part 1l D 4
b of this permit shall be made and retained as part of
the storm water pollution prevention plan &s required
in Part I C. The report shall identify any incidents of
noncompliance. Where a report does not identify any
incidents of noncompliance, the report shall contain a
certification that the facility is in compliance with the
storm water pollution prevention plan and this permit.
The report shall be signed in accordance with Part 1f
G (signatory requirements) of this permit and retained
as required in Part Iff C.

5. Consistency with other plans. Storm water pollution
prevention plans may reflect requirements for Spill
Prevention Control and Countermeasure (8PCC) plans
developed for the facility under § 311 of the Clean Water
Aet Act (33 USC § 1321) or Best Management Practices
(BMP) Programs otherwise required by a VRDES permit
for the facility as fong as such reguirement is
incorporated into the storm water poliution prevention
plan.

PART i
MONITORING AND REPORTING.

A. Sampling and analysis methods.

1. Samples and measurements taken as required by this
permii shall be representative of the volume and nature
of the monilored activity.

2. Unless otharwise specified in this permit all sample
preservation methods, maximum holding times and
ahalysis methods for polivtants shall comply  with
requirgments set forth in Guidelines Establishing Test
Procedures for the Analysis of Pollutants promulgated at
40 CFR Part 136 .

3. The sampling and analysis program to demonstrate
compliance with the permit shalfl at a minimum, conform
to Part | of this permit.

4. The permitise shall periodically calibrate and perform
maintenance procedures on all monitoring and analytical
instrumentation at intervals that will insure accuracy of
measuremants.

B. Recording of results. For each measurement or sample
taken pursuant to the requirements of this permit, the
permittee shall record the following information:

1. The date, exact place and time of sampling or
measurements;

2. The person or persons who performed the sampling
of Measurerments;

3. The dafes analyses were performed;

4. The person of persons who performed each analysis;
5. The analytical technigues or methods used;

6. The resulis of such analyses and measurements;

C. Records retention. All records and information resulting
from the monitoring activities required by this permit,
including all records of analyses performed and calibration
and maintenance of instrumentation and recording from
continuous monitoring instrumentation, shall be retained for
three years from the daie of the sample, measurement or
report or until st least one year afier coverage under this
general permit terminates, whichever is later. This period of
retention shall be extended automatically during the course of
any unresolved litigation regarding the regulated activity or
regarding control standards applicable to the permittee, or as
requested by the board.

£, Additional monitoring by permittee. I the permittee
monitors any pollutant at the location(s) designated herein
more frequently than reqguired by this permit, using approved
analytical methods as specified above, the results of such
monitoring shall be included in the calculation and reporting
of the values required in the monitoring report,  Such
increased frequency shall also be reported.

E. Water guality monitoring. The director may require
every permitiee to furnish such plans, specifications, or other
pertinent information as may be necessary to determine the
effect of the pollutant or pollutants on the water quality or to
ensure pollution of state waters does not occur or such
information as may be necessary to accomplish the purposes
of the Virginia State Water Control Law, Chapter 3.1 (§ 62.1-
44.2 et seq.) of Title 62.1 of the Code of Virginia Clean Water
Act (33 USC § 1251 et seq.) or the board's regulations.
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The permitiee shall obtain and report such information if
requested by the beard. Such informaticn shall be subject to
inspection by authorized state and federal representatives
and shall be submitted with such frequency and in such detail
as reguested by board.

F. Reporting requirements.

1. The discharge monitoring reports {DMR) shall be
submitied to the appropriate DEQ regional office by
January 10, April 10, July 10 and October 10 of each
year. Those facilities which require once per year
monitoring shall submit the DMR for each monitoring
year by the 10th of January of the following year. All
laboratory results and calculations shall be submitted
with the DMR.

2. 1§, for any reason, the permittee does not comply with
one or more limitations, standards, monitoring or
management reguirements specified in this permit, the
permities shall submit to the department's regional office
with the monitoring report at least the following
information:

a. A description and cause of noncompliance;

b. The pericd of noncompliance, including exact dates
and times and/or the anticipated time when the
noncompliance will cease; and

c. Actions taken or fo be taken to reduce, eliminate,
and prevent recurrence of the noncompliance.

Whenever such noncompliance may adversely affect
state waters or may endanger public health, the
permitiee shall submit the above required information by
oral report within 24 hours from the time the permittee
becomes aware of the circumstances and by written

~ report within five days. The department's regional office
director may waive the written report requirement on a
case-by-case basis if the oral report has been received
within 24 hours and nc adverse impact on state waters
has been reported.

3. The permitiee shall report any unpermitted, unusual
or extraordinary discharge which enters or could be

expected to enter state waters. The permittee shall -

provide information specified in Part Hl F 2 a through ¢
regarding each such discharge immediately, that is as
quickly as possible upon discovery, however, in no case
later than 24 hours. A writlen submission covering these
points shall be provided within five days of the time the
permitiee becormnes aware of the circumstances covered
by this paragraph.

Unusual or extraordinary discharge would include but not
be limited fo (i) unplanned bypasses, (ii) upsets, (i)
spillage of materials resuliing directly or indirectly from
processing operations, (iv) breakdown of processing or
accessory equipment, (v) failure of or taking out of
service, sewage or industrial waste treatment facilities,
auxiliary facilities, or (vi) flooding or other acts of nature.

The report shall be made to the regional office. For
repoits  oulside normal working hours, leaving a
message shall fulfill the reporting requirements. For
emergencies, the Virginia Depariment of Emergency

Services maintains a 24-hour telephone service at 1-
800-468-8892.

G. Signatory reguirements. Any registration statement,
report, or certification required by this permit shall be signed
as follows:

1. Registration statement.

a. For a corporation; by a responsible corporate
official. For purposes of this section, a responsible
corporate official means (i) a president, secreiary,
treasurer, or vice-president of the corporation in
charge of a principal business function, or any other
person who performs similar policy or decision-making
functions for the corporation, or (i) the manager of one
or more manufacturing, production, or operaling
facilities employing more than 250 persons or having
gross annual sales or expenditures exceeding
$25,000,000 (in second gquarter 1980 doilars), if
authority to sign documents has been assigned or
delegated fo the manager in accordance with
corporate proceduras.

b. For a municipality, state, federal or other public
agency by either a principal executive officer or
ranking elected official, (A principal execuiive officer
of a federa!, municipal, or state agency includes the
chief executive officer of the agency or head executive
officer having responsibility for the overali operation of
a principal geographic unit of the agency.)

¢. For a partnership or sole proprietorship, by a
general pariner or proprietor respectively.

2. Reporis. All reports required by permits and other
information requested by the director shall be signed by;

a. One of the persons described in subdivision G 1 a,
b, or ¢ of this part; or

b. A duly authorized representative of that person. A
person is a duly authorized representative only if.

(1} The authorization is made in writing by a person
described in subdivision G 1 a, b, or ¢ of this pari;
and

{2) The authorization specifies either an individus! or
a position having responsibiiity for the overall
operation of the regulated facility or activily, such s
the position of plant manager, operator of & well oy a
well field, superiniendent, or position of eguivalent
responsibility. (A duly autherized representative
may thus be either a named individual or any
individual occupying a named position.)

(3) If an authorization is no longer accurate because
a different individual or position has responsibility for
the overall operation of the facility, a new
authorization must be submilted to the deparimani
prior to or together with any separate information, or
registration statement to be signed by an authorizad
representative.

3. Certification. Any person signing a document under
subdivision G 1 or 2 of this part shall make the foliowing
certification: "] certify under penalty of law that this
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docurment and all attachments were prepared under my
direction or supsrvision in accordance with a system
designed to assure thal qualified personnel properly
gather and evaluate the information submitted. Based
oh my inguiry of the person or persons who manage the
systern or those persons directly responsible for
gathering the information, the infarmation submitted Is to
tha best of my knowledge and belief true, accurate, and
complete. | am aware that there are significant penalties
for submitting false information including the possibility of
fine and imprisonment for knowing violations.”

PART IV,
MANAGEMENT REQUIREMENTS.

A. Change in discharge of poliutants.

1. Any permittee proposing a new discharge shall
submit a registration statement at least 30 days prior to
commencing erection, consfruction or expansion, or
employment of new processes at any facility. There
shali be no construction or operation of said facilities
prior to the issuance of a permit,

2. The permitiee shail submit a registration statement at
least 30 days prior to any planned changes, including
proposed facility alterations or additions, production
increases, adding new processes of  process
modifications when:

a. The planned change to a permitted facility may
meet one of the criteria for determining whether a
facility is a new source; or

b. The planned change could significantly change the
nature or increase the quantity of poliutants
discharged. This notificafion applies to pollutants
which are not subject to the notification level
requirements in subdivision A 3 of Part IV; or

c. The planned change may resulf in noncompliance
with permit requirements.

3. The permittee shall promptly provide written notice of
the following:

a. Any reason to believe that any activity has occurred
or will occur which would result in the discharge on a
routine or frequent basis of any toxic pollutant which is
not limited in the permit, if that discharge will exceed
the highest of the following “nofification levels™

(1) One hundred micrograms per liter (100 ug/),

(Z) Two hundred micrograms per liter (200 ug/l for
acrolein and acrylonitrile; five hundred micrograms
per liter (500 ug/l} for 2, 4-dinitrophenol and for 2-
methyl -4, 6-dinitrophenol; and one milligram per
fliter {1 mg/) for antimony;

{3) The level established in accordance with
regulation under § 307(a) of the Act and accepted
by the board.

b, Any activity has occurred or will occur which would
resdlf in any discharge on a nonroutine ar infrequent
basis of a toxic pollutant which is not limited in the

permit if that discharge will exceed the highest of the
following *notification levels”;

(1) Five hundred micrograms per liter (500 ug/);
{2) One milligram per liter (1 mg/l) for antimony;
(3) The level established by the board.

Such notice shall include information on: (i) the
characteristics and quantity of pollutants to be introduced
intfo or from such treatment works; (ii) any aniicipated
impact of such change in the quantity and characteristics
of the pollutants to be discharged from such treatment
works; and (ii) any additional information that may be
required by the board.

B. Treatment works operation and quality control,

1. Design and operation of facilities and/or treatment
works and disposal of all wastes shall be in accordance
with the registration statement filed with the department
and in conformity with the conceptual design, or the
plans, specifications, andfor other supporting data
accepted by the board. The acceptance of the treatment
works conceptual design or the plans and specifications
does not relieve the permittee of the responsibility of
designing and operating the facility in a reliable and
consistent manner to meet the facility performance
requirements in the permit. If facility deficiencies, design
and/or operational, are identified in the future which
could affect the facility performance or reliability, it is the
responsibility of the permittee to correct such
deficiencies.

2. All waste collection, control, treatment, and disposal
facilities shall be operated in a manner consistent with
the following:;

a. At all times, all facilities shall be operated in a
prudent and workmanlike manner so as to minimize
upsets and discharges of excessive pollutants to state
waters.

b. The permittee shall provide an adequate operating
staff which is duly qualified to carry out the operation,
maintenance and testing functions required to insure
compliance with the conditions of this permit.

c. Maintenance of treatment facilities shall be carried
out in such a manner that the monitoring and limitation
requirements are not violated.

d. Collected solids shall be stored and disposed of in
such a manner as to prevent entry of those wastes (or
runoff from the wastes) into state waters.

C. Adverse impact. The permittee shall take afl feasible
steps to minimize any adverse impact io state waters
resulting from noncompliance with any limitation limitations or
conditions specified in this permit, and shall perform and
report such accelerated or additional monitoring as- is
necessary to determine the nature and impact of the
noncomplying limitation or limitations or conditions.

D. Duty to halt, reduce activity or to mitigate.
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1. It shall not be a defense for a permitiee in an
enforcement action that it would have been necessary to
halt or reduce the permitted activity in order 1o maintain
compliance with the conditions of this permit.

2. The permittee shall take all reasonable steps fo
minimize, correct or prevent any discharge in viclation of
this permit which has a reasonable likelihood of
adversely affecting human health or the environment.

E. Structural stability. The structural stability of any of the
units or parts of the facilities herein permitted is the sole
responsibility of the permittee and the failure of such
structural units or parts shall not relieve the permitiee of the
responsibility of complying with all terms and conditions of
this permit.

F. Bypassing. Any bypass ("bypass” means intentional
diversion of waste streams from any portion of a treatment
works) of the treatment works herein permitted is prohibited
unless:

1. Anticipated bypass. | the permittee knows in
advance of the need for a bypass, the permitiee shall
notify the department prompily at least 10 days prior to
the bypass. After considering its adverse effects the
board may approve an anticipated bypass if:

a. The bypass is unavoidable to prevent a loss of life,
personal injury, or severe property damage ("severe
property damage" means substantial physical darmage
to property, damage to the treatment facilities which
causes them 1o become inoperable, or substantial and
permanent loss of natural resources which can
reasonably be expected to occur in the absence of a
bypass. Severe property damage does not mean
economic joss caused by delays in production); and

b. There are no feasible alternatives to bypass, such
as the use of auxiliary treatment facilities, retention of
untreated waste, or maintenance during normai
periods of equipment downtime, However, if a bypass
occurs during normal periods of equipment downtime,
or preventive maintenance and in the exercise of
reasonable engineering judgment the permittee could
have installed adequate backup equipment {o prevent
such bypass, this exclusion shall not apply as a
defense.

2. Unplanned bypass. If an unplanned bypass occurs,
the permittee shall notify the department as soon as
possible, but in no case later than 24 hours, and shall
take steps to halt the bypass as early as possibie. This
notification will be a condition for defense to an
enforcement action that an unplanned bypass met the
conditions in subdivision IV F 1 of this part and in light of
ihe information reasonably available to the permittee at
the time of the bypass.

G. Conditions necessary to demonstrate an upset. A
permittee may claim an upset as an affirmative defense to an
action brought for noncompliance for only technology-based
effluent limitations. In order to establish an affirmative
defense of upset, the permittee shall present properly signed,
contemporaneous operating logs or other relevant evidence
that shows:

1. That an upset occurred and that the cause can be
identified;

2. The facility permitted herein was at the time being
operated efficiently and n compliance with proper
operation and maintenance procedures;

3. The permittee submitted a nofification of
noncompliance as reguired by subsection F of Part 1;
and

4. The permittee tock all reascnable steps to minimize
or correct any adverse impact {0 staie waters resulting
from noncompliance with the permit.

H. Compliance with state and federal law. Compliance
with this permit during its term constituites compliance with
the State Water Conirol Law and the Clean Water Act except
for any toxic standard imposed under § 307(a) of the Clean
Water Act (33 USC § 1317(a)).

Nothing in this permit shall be consirued to preclude the
institution of any legal action under, or relieve the permittee
from any responsibilities, liabilities, or penalties established
pursuant io any other state law or regulation or under
authority preserved by § 510 of the Clean Water Act {33 LISC
§ 1370).

. Property rights. The issuance of this permit does not
convey any property righis in either real or personal property,
or any exclusive privileges, nor does it authonze any injury to
private property or any invasion of personal rights, nor any
infringement of federal, state, or local laws or regulations,

J.  Severability.
severabie.

The provisions of this permit are

K. Duty to reregister. If the permittee wishes to continue
to discharge under a general permit after the expiration date
of this permit, the permitiee must submit a new registration
statement at least 120 days prior 1o the expiration date of this
permit.

L. Right of entry. The permittee shall allow, or secure
necessary authority to aliow, authorized state and federal
representatives, upon the presentation of credentials;

1. To enter upon the permitiee's premises on which the
establishment, treatment works, or discharges is located
or in which any records are reqguired to be kept under the
terms and conditions of this permit;

2. To have access to inspect and copy a3t reasonable
times any records required to be kept under the terms
and cenditions of this permit;

3. To inspect at reasonable times any monitoring
equipment or monitoring method required in this permit;

4. To sample at reasonable times any waste siream,
discharge, process stream, raw material or byproduct;
and

5. To inspect at reasonable times any colleclion,
treatment or discharge facilities required under this
permit.

For purposes of this par, the time for inspection shall be
deemed reasonable during reguiar business hours, and
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whenever the facility is discharging. Nothing contained
herein shall make an inspection time unreasonable during an
emergency.

M. Transferability of permits. This permit may be
transferred to another person by a permittee if:

1. The current owner notifies the department 30 days in
advance of the proposed transfer of the title to the facility
or property,

2. The notice to the depariment includes a written
agreement between the existing and proposed new
owner containing a specific date of transfer of permit
responsibility, coverage and liability between them; and

3. The department does not within the 30-day time
period notify the existing owner and the proposed owner
of the board's intent fo modify or revoke and reissue the
permit.

Such a transferred permit shall, as of the date of the
transfer, be as fully effective as if it had been issued directly
to the new permittee.

N. Public access to information. Any secret formulae,
secret processes, or secret methods other than effluent data
submitted to the department may be claimed as confidential
by the submitter pursuant to § 62.1-44.21 of the Code of
Virginia. Any such claim must be asserted at the time of
submission in the manner prescribed on the application form
or instructions or, in the case of other submissions, by
stamping the words "secret formulae, secret processes or
secret methods" on each page containing such information.
If no claim is made at the time of submission, the department
may make the information available to the public without
further notice. i a cfaim is asserted, the information will be
treated in accordance with the procedures in the Virginia
Freedom of Information Act (§ 2.1-340 et seq. of the Code of
Virginia) and § 62.1-44.21 of the Code of Virginia.

Claims of confidentiality for the following information will be
denied:

1. The name and address of any permit applicant or
permittee;

2. Registration statements, permits, and effluent data.

Information required by the registration statement may not
be claimed confidential. This includes information submitted
on the forms therselves and any attachments used to supply
information required by the forms.

O. Permit modification. The permit may be modified when
any of the following developments occur:

1. When a change is made in the promulgated
standards or regulations on which the permit was based,

2. When an effluent standard or prohibition for a toxic
pollutant must be incorporated in the permit in
accordance with provisions of § 307(a) of the Clean
Water Act (33 USC § 1317 (a)); or

3. When the level of discharge of a pollutant not limited
in the permit exceeds applicable water quality standards

or the level which can be achieved by technology-based
treatmeant reguirements appropriate to the permittee.

P. Permit termination. After public notice and opportunity
for a hearing, the general permit may be terminated for
cause.

Q. When an individual permit may be required. The board
may require any permittee authorized to discharge under this
permit to apply for and obtain an individual permit. Cases
where an individual permit may be required include, but are
not limited to, the following:

1.  The discharger(s) is a significant confributor of
poliution. :

2. Conditions at the operating facility change altering the
constituents or characteristics of the discharge such that
the discharge no longer qualifies for a general permit,

3. The discharge violates the terms or conditions of this
permit,

4 A change has occurred in the availability of
demonstrated technology or practices for the control or
abatement of pollutants applicable to the point source.

5. Effluent limitation guidelines are promulgated for the
point sources covered by this permit.

6. A water quality management plan containing
requirements applicable to such point sources is
approved after the issuance of this permit.

This permit may be terminated as to an individual permittee
for any of the reasons set forth above after appropriate notice
and an opportunity for a hearing.

R. When an individual permit may be requested. Any
permittee operating under this permit may request to be
exchuded from the coverage of this permit by applying for an
individuai permit. When an individual permit is issued to a
permittee the applicability of this general permit to the
individual permitiee is automatically terminated on the
effective date of the individual permit. When a general permit
is issued which applies to an permittee already covered by an
individual permit, such permittee may request exclusion from
the provisions of the general permit and subsequent
coverage under an individual permit.

S. Civil and criminal liability. Except as provided in permit
conditions on "bypassing” (Part IV F), and "upset" (Part IV G)
nothing in this permit shall be construed to relieve the
permittee from civil and criminal penalties for noncompliance
with the terms of this permit.

T. Oil and hazardous substance fiability. Nothing in this
permit shall be construed to preciude the institution of any
tegal action or relieve the permittee from any responsibilities,
liabilities, or penalties to which the permittee is or may be
subject under § 311 of the Clean Water Act {33 USC § 1321)
or §§ 62.1-44.34:14 through 62.1-44.34:23 of the Code of
Virginia.

U. Unauthorized discharge of pollutants. Except in
compliance with this permit, it shall be unlawful for any
permittee to:
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1. Discharge into state waters sewage, industrial
wastes, other wastes or any noxious or deleterious
substances; or

2. Otherwise alter the physical, chemical or biclogical
properties of such state waters and make them
detrimental to the public health, or to animal or aquatic
life, or to the uses of such waters for domestic or
industrial consumption, or for recreation, or for other
uses.

VA.R. Doc. No. R97-519; Filed May 7, 1997, 12 p.m.
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PROPOSED REGULATIONS

Division of Securities and Retail Franchising

Title  of Regulation:
(SECI70018}.

21 VAC 5-10-10 et seq.
{armending 21 VAC 5-10-40).
21 VAC 5-20-10 et seq. Broker-Dealers, Broker-Dealer

Securities Act Regulations

General Administration

Agents and Agenits of the Iissuer Registration,
Expiration, Renewal, Updstes and Amendments,
Termination, Changing Connection, Merger or

Consolidation, Examinations/Qualification, Financial
Statemenis and Reports {amending 21 VAC §-20-30, 21
VAC 5-20-70, 21 VAC 5-20-80, 21 VAC 5.20-30, 21 VAC 5-
20-110, 21 VAC 5-20-150, 21 VAC 5-20-180, 21 VAC 5-20-
220, 21 VAC 5-20-240, 21 VAC 5-20-250, 21 VAC 5-20-280,
21 VAC 5-20-280, 21 VAC B-20-290 and 21 VAC 5-20-300).
21 VAC 8-30-10 et seq. Securities Registration (adding
21 VAC 5-30-70 and 21 VAC 5-30-80}

21 VAC 5.40-10 et seq. Exempt Securities {amending 21
VAC 5-40-30; adding 21 VAC 5-40-110 and 21 VAC 5.40-
1200

21 VAC 5-80-10 et seq.
(REPEALING).

21 VAC 5.70-10. Oplions and Warranis (REPEALING).

21 VAC 5-30-10 ¢f seq. Investment Advisors (amending
21 VAC 5-80-10 through 21 VAC 5-80-60, 21 VAC 5-80-30,
21 VAC §-80-110 through 21 VAT 5-80-210, and 21 VAC §-
80-240).

21 VAC 5-85-10. Forms (amending).

Statutory Authority. §§ 12.1-13 and 13.1-523 of the Code of
Virginia.

Registration Regulations

Notice to Interested Persons:

The VIRGINIA STATE CORPORATION COMMISSION
will consider adopting proposed changes o its
SECURITIES ACT regulations. The primary purpose of
the proposed changes is io address the impact of the
federal National Securifies Markets Improvement Act of
1996 (Pub. L. No. 104-230) on securities, broker-dealer
and investment advisor regulation in Virginia as well as
to implement recent amendmenis made to the Securities
Act as a result of the federal act (these amendments are
contained in 1997 Va. Acts, Ch. 27%9). In addition,
substantive and technical changes are proposed (o
varicus regufations and forms, and a regulafion lo
implement the newly enacted Infernef offer exemption is
proposed.

ft is contemplated that numerous regulations will be
amended. Areas of proposed change include: addition
of definifions of he terms “federal covered [investment]
advisor” and “notice filing” as well as insertion of these
ferms in various reguiations, as appropriate; adoption of
requirements for the payment of fees and the filing of
docurments with respect to federal covered securities and
federal covered advisors (the Division of Securnities and
Retail Franchising is expected to recommend that the

commission  permit  investmenlt  advisors  currently
registered under the Securities Act to coordinate nofice
filings and payment of associated fees with the
expiration of their existing registrations), modification of
the books and records, preservation of records, and
financial responsibility requirements applicable to broker-
dealers and investmemt advisors; addition of a diligent
supervision duly expressly applicable fo a firm’s
designated supervisors; inserfion of a specific reference
to the Uniform Combined State Law Examination-Series
66 in several regulations, repgal of the existing detailed
regufations governing Options and Warrants and Real
Estate, Oif and Gas, and Catlle Feeding Programs and
their replacement with an incorporation by reference of
the comparable NASAA Statements of Policy; and,
adoption of the NASAA Statements of Policy conceming
Underwrifing Expenses, Unsound Financial Condition,
and Real Estate Investment Trusts.

Copies of the entire package of proposed changes are
available from the commission’s Division of Securnties
and Retail Franchising, P.O. Box 1197, Richmond, VA
23218-1197, (804) 371-8187, FAX (804) 371-9871.
Whitften comments are invited. Any inferested person
who files objections to any of the proposed changes will,
if so requested, be afforded an opporiunify fo present
evidence and be heard in regard fo such objections.

Comments and requests for hearing should be submitted
to the commission's Document Control Center, P.Q. Box
2118, Richmond, VA 23218-2118, FAX {804) 371-9654,
should include a reference fo Case No. SEC8700716, and
must be received by July 11, 1987, Interested persons
who file objections and request fo be heard, or who ask
to be informed of any hearing, will be notified of the date,
time and place of the hearing.

21 VAC 5-10-40. Definitions.

As used in the Securities Act ("the Act™), the following
regulations and forms pertaining to securities, instructions
and orders of the commission, the following meanings shall
appiy:

"Act” means the Securities Act contained in Chapter 5 (§
13.1-501 et seq.) of Title 13.1 of the Code of Virginia.

"Applicant” means a person on whose behalf an
application for registration or a registration statement is filed.

"Application” means all information required by the forms
prescribed by the commission as well as any additional
information required by the commission and any required
fees.

"Commission” means State Corporation Commission.

“Federal covered advisor” means any person who is (i)
registered or required to be registered under § 203 of the
Investment Advisers Act of 1940 as an "investment adviser”
or (i} excepied from the definition of an "investment adviser”
under § 202(a)(11} of the Investment Advisers Act of 1940.

"WASAA" means the North
Administrators Association, Inc.

American  Securities
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"NASD" means the National Association of Securities
Dealers, Inc.

“Notice” or “notice filing” means, with respect to a federal
covered advisor or federal covered security, all information
required by the regulations and forms prescribed by the
commission and any required fee.

"Registrant” means an applicant for whom a registration or
registration statement has been granted or declared effective
by the commission.

"SEC" means the United States Securities and Exchange
Commission.

21 VAC 5-20-30. Renewals.

A. To renew its registration, a NASD member broker-
dealer will be billed by the NASAA/NASD Central Registration
Depository the statutory fee of $200 prior to the annua!
expiration date. A renewal of registration shall be granted as
a matter of course upon payment of the proper fee together
with any surety bond that the commission may, pursuant to
21 VAC 5-20-300, require unless the registration was, or the
renewal would be, subject to revocation under § 13.1-506.

B. Any other broker-dealer shall file with the commission
at its Division of Securities and Retail Franchising the
following items at least 30 days prior to the expiration of
registration. )

1. Application for Renewal of a Broker-Dealer's
Registration (Form S.A.2) accompanied by the statutory
fee of $200.

2. Financial Statements:

a. The most recent certified financial statements
prepared by an independent accountant in accordance
with generally accepted accounting principles, as
promulgated by the American Institute of Cenrtified
Public Accountants. "Certified Financial Statements,”
"Financial Statements” and "Independent Accountant”
shall have the same definition as those terms are
defined under subsection B of 21 VAC 5-20-80.

b. If the most recent certified financial statements
precede the date of renewal by more than 120 days,
the registrant must submit:

(1) The cerified financial statements required by
subdivision B2a of this regulation within 60 days
after the date of the financial statements, and;

{2) A copy of the most recent Part 11 or Part li A filing
of Form X-17A-5 prepared in accordance with
Securities Exchange Act Rule 17a-5 (17 CFR
240.17a-5).

c. Whenever the commission so requires, an interim
financial report shall be filed as of the date and within
the period specified in the commission's request.

21 VAC 5-20-70. Examinations/gualifications.

o+ A Broker-dealers registered pursuant to & 15 of the
" Securities Exchange Act of 1834 (15 USC §§ 78a-78ij).

1. Al principais of an applicant for registration as a
broker-dealer must provide the commission with
evidence of a minimum passing grade of 70% on the
Uniform Securities Agent State Law Examination - Series
63 (USASLE-Series 63), the Uniformm Combined State
Law Examination - Series 86, or on a similiar similar
examination in general use by securilies administrators
which, after reasonable notice and subject to review by
-the commission, the Director of the Division of Securities
and Retail Franchising designates.

2. In lieu of meeting the examination requirement
described in subdivision 1 of this subsection A, at least
two principals of an applicant may provide evidence of
having passed the General Securities Principal
Qualification Exam (Series 24) or on a similiar similar
examination in general use by securities administrators
which, after reasonable notice and subject to review by
the commission, the Director of the Division of Securities
and Retaill Franchising designates.

For the purposes of this subsection A, the term
"principal" means any person associated with a broker-
dealer who is engaged directly (i) in the management,
direction or supervision on a reguiar or continuous basis
on behalf of such broker-dealer of the following activities:
sales, training, research, investment  advice,
underwriting, private placements, advertising, public
relations, trading, maintenance of books or records,
financial operations; or (i} in the training of persons
associated with such broker-dealer for the management,
direction, or supervision on a reguilar or continuous basis
of any such activities.

3. Subsection A of this section is applicable only to
principals of broker-dealers that are, or intend to
forthwith become, registered pursuant to § 15 of the
federal Securities Exchange Act of 1934.

B. Broker-dealers not registered pursuant to § 15 of the
federal Securities Exchange Act of 1934.

1. All principals of an applicant for registration as a
broker-dealer must provide the commission with
" evidence of a minimum passing grade of 70% on:

a. The Uniform Securities Agent State Law
Examination - Series 63 {USASLE-Series 63), the
Uniform Combined Sfate Law Examination - Series 66,
or on a similar examination in general use by
securities administrators which, after reasonable
notice and subject to review by the commission, the
Director of the Division of Securities and Retail
Franchising designates.

b.  Any additional securities-related examination(s)
that the commission deems appropriate in light of the
business in which the applicant proposes fo engage.

2. Subsection B of this section is applicable only to
principals of broker-dealers that are not, or do not intend
to forthwith become, registered pursuant to § 15 of the
federal Securities Exchange Act of 1934.
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21 VAC 5-20-80. Financial statements and reports.

A. Al financial statements required for registration of
broker-dealers shall be prepared in accordance with
generally accepted accounting principles, as promulgated by
the American Institute of Certified Public Accountants.

B. Definitions:

"Ceriified financial statements” shall be defined as those
financial statements examined and reported upon with an
opinion expressed by an independent accountant and shall
include at least the following information:

1. Date of report, manual signature, city and state where
issued, and identification without detailed enumeration of
the financial statements and schedules covered by the
report;

2. Representations as to whether the audit was made in
accordance with generally accepted auditing standards
and designation of any auditing procedures deemed
necessary by the accountant under the circumstances of
the particular case which may have been omitted, and
the reason for their omission; nothing in this section
however shall be construed to imply authority for the
omission of any procedure which independent
accountants would ordinarily employ in the course of an
audit for the purpose of expressing the opinions required
under this section;

3. Statement of the opinicn of the accountant in respect
to the financial statements and schedules covered by the
report and the accounting principles and practices
reflected therein, and as the consistency of the
application of the accounting principles, or as to any
changes in such principles which would have a material
effect on the financial statements;

4, Any matters to which the accountant takes exception
shall be clearly identified, the exemption thereto
specifically and clearly stated, and, to the extent
practicable, the effect of each such exception on the
related financial statements given,

“Financial statements” shall be defined as those reports,
schedules and statermnents, prepared in accordance with
generally accepted accounting principles and which contain
at least the following information unless the context otherwise
dictates:

1. Statement of Financial Condition or Balance Sheet;
2. Statement of income;
3. Statement of Changes in Financial Position,

4, Statement of Changes in
Stockholder's/Partner's/Proprietor's Equity;

5. Statement of Changes in Liabilities Subordinated to
Claims of General Creditors;

6. Schedule of the Computation of Net Capital Under
Rule 15¢3-1 of the Securities Exchange Act of 1934 (17
CFR 240.15¢3-1);

7. Schedule of the Computation for Determination of the
Reserve Requirements under Exhibit A of Rule 15¢3-3

and [nformation Relating to the Possession and Control
Requirements under Rule 15¢3-3 of the Securities
Exchange Act of 1934 (17 CFR 240.15¢3-3).

"Independent accountant” shall be defined as any ceriified
public accountant in good standing and entitled to practice as
such under the laws of the accountant's principal place of
business or residence, and who is, in fact, not controlled by,
or under common control with, the entity or person being
audited; for purposes of this definition, an accountant will be
considered not independent with respect to any person or
any of its parents, its subsidiaries, or other affiliates in which,
during the peried of the accountant's professional
engagements to examine the financial statements being
reported on or at the date of the report, the accountant or the
firm or a member thereof had, or was committed tc acquire,
any direct financial interest or any material indirect financial
interest; or in which, during the period of the accountant's
professional engagement to examine the financial statements
being reported on, at the date of the report or during the
period covered by the financial statements, the accountant or
the firm or a member thereof was connected as a promoter,
underwriter, voting trustee, director, officer, or employee,
except that a firm will not be deemed not independent in
regard to a particular person if a former officer or employee of
such person is employed by the firm and such individual has
completely disassociated himself from the person and its
affiliates covering any peried of employment by the person.
For partners in the firm participating in the audit or located in
an coffice of the firm participating in a significant portion of the
audit, and in determining whether an accountant may in fact
be not independent with respect to a particular person, the
commission will give appropriate consideration to all relevant
circumstances, including evidence bearing on ali
relationships between the accountant and that person or any
affiliate thereof, and will not confine itself to the relationships
existing in connection with the filing of reports with the
commission.

"Review of financial statements"” shall be defined as those
financial statements prepared by an independent accountant,
and shall include at least the following:

1. Date of report, manual signature, city and state where
issued, and identification without detailed enumeration of
the financial statements and schedules covered by the
report,

2. Representations that the review was performed in
accordance with standards established by the American
Institute of Certified Public Accountants:

3. Representations that the accountant is not aware of
any material modification that should be made to the-
financial statements in order for them to be in conformity
with generally accepted accounting principles, other than
those modifications, if any, indicated in the accountant's
report.

"Unaudited financial statements” shall be defined as those
financial statements prepared in a format acceptable to the
commission not accompanied by the statements and
representations as set forth in the definitions of "certified
financial statements" or "review of financial statements" of
this subsection, and shall include an oath or affirmation that
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such statement or report is true and correct to the best
knowledge, information, and belief of the person making such
oath or affirmation; such oath or affirmation shail be made
before a person authorized to administer such oath or
affirmation, and shall be made by an officer of the entity for
whom the financial statements were prepared.

C. Requirements for broker-dealers:

1. Every broker-dealer applicant that is subject to the
Securities Exchange Act of 1934 (15 USC §§ 78a-78jj),
shall file any financial information that is required to be
provided to the SEC, or its designes, under the
Securities Exchange Act of 1834.

4—Every 2. All other broker-dealer applicant applicants,
unless exempted under subdivision 52 3 or &3 4 of this
section subsection, shall file financial statements as of a
date within 30 days prior to the date of filing its
application for regisiration, which statements need not be
audited provided that the applicant shall aiso file audited
financial statements as of the end of the most recent
fiscal year end.

Z: 3. Those broker-dealer applicants which have been in
operation for a period of time less than 12 months, and
for which audited financial statements have not been
prepared or are not available, shall be permitted to file
unaudited fnancial statements provided the following
conditions are met:

a. Such financial statements are as of a date within 30
days prior to the date of filing an application for
registration;

h.  Such financial statements are prepared in
accordance with the provisions of the definitions of
Mfinancial statements" and "unaudited financial
statemnents” in subsection B and subdivision C 2 of
this section:

G.. Such applicant is a member of the MNatieral
Assesiationoi SesurityDealersne: NASD.,

3- 4. Those broker-dealer applicants which have been in
operation for a period of time less than 12 months, and
for which audited financial statements have not been
prepared or are not available, and which are not
registered with the SEC, a national securities association
or a national securities exchange shall be permitted to
file a review of financial statements prepared by an
independert  accountant  provided the following
conditions are met;

a. Such financial statements shall be as of a date
within 30 days prior {o the date of filing an application
for registration;

b. Such financial statements shall be prepared by an
independent accountant as defined under subsection
B and in accordance with the definitions of "financial
staterments” and "review of financial statements” in
subsection B and subdivision C 3.

21 VAC 5-2¢-30. Application for registration as g broker-
dealer agent.

A. Application for registration as a NASD member broker-
dealer agent shall be filed on and in compliance with all
requirements of the NASAAMNASD Central Registration
Depository system and in full compiliance with the regulations
prescribed by the commission. The application shall include
all information required by such forms.

An application shail be deemed incomplete for purposas of
applying for registration as a broker-dealer agent unless the
following executed forms, fee and information are submitted:

1. Form U-4 (see 21 VAC 5-85-10).

2. The statutory fee in the amount of $30. The check
must be made payable to the NASD,

3. Provide evidence in the form of a NASD exam report
of obtaining a minimum passing grade of 70% on the
Uniform Securities Agent State Law Exam, "USASLE
Series 63 exam, the Uniform Combined State Law Exam,
Series 66 exam, or on a similiar similar examination in
general use by securities administrators which, after
reasonable notice and subject to review by ihe
commission, the Director of the Division of Securities and
Retail Franchising designates. (21 VAC 5-20-150)

4. Any other information the commission may require.

B. Application for registration for all cther broker-dealer
agents shali be filed on and in compliance with all
requirements and forms prescribed by the commission.

An application shall be deemed incomplete for purposes of
applying for registration as a broker-dealer agent unless the
foliowing executed forms, fee and information are submitted:

1. Form U-4 (see 21 VAC 5-85-10).

2. The statutory fee in the amount of $30. The check
must be made payable to the Treasurer of Virginia.

3. Provide evidence in the form of a NASD exam report
of obtaining a minimum passing grade of 70% on the
Uniform Securities Agent State Law Exam, "USASLE"
Series 63 exam, the Uniform Combined State Law Exam,
Series 66 exam, or on a similiar similar examination in
general use by securities administraiors which, afier
reasonable notice and subject to review by the
cornmission, the Director of the Division of Securities and
Retail Franchising designates. (21 VAC 5-20-150)

4. Any other information the commission may require,

C. The commission shall either grant or deny each
application for registration within 30 days after it is filed.
However, if additional time is needed to obtain or verify
information regarding the application, the commission may
extend such period as much as 90 days by giving writien
notice to the applicant. No more than three such extensions
may be made by the commission on any one application. An
extension of the initial 30 day period, not to exceed 80 days,
shall be granted upon written request of the applicant.
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21 VAC 5-20-110. Renswals.

A, To renew the registration(s) of its broker-dealer
agent(s), a NASD member broker-dealer will be billed by the
NASAA/NASD Central Registration Depository system the
statutory fee of $30 per broker-dealer agent. A renewal of
registration(s) shall be granted as a malfer of course Upon
payment of the proper fee(s) unless the registration was, or
the renewal wouid be, subject to revocation under § 13.1-506
of the Cadse of Virginia.

B. Any other broker-dealer shall file with the commission
at its Division of Securities and Retail Franchising the
following items at least 30 days prior o the expiration of
registration.

1. Agents to be Renewed (Form S.D.4(a)) accompanied
by the statutory fee of $30 for each agent whose
registration is to be renewed. The check must be made
payable to the Treasurer of Virginia.

2. If applicable, Agents to be Canceled with clear
records (Form S.D.4(b)).

3. If applicable, Agenis to be Canceled without clear
records (Form S.D.4(c)).

21 VAC 5-20-150. Examination/gualification,

An individual applying for regisiration as a broker-dealer
agent shall be required to show evidehce of passing the
Uniform Securities Agent State Law Examination (USASLE-
Series 63), the Uniform Combined State Law Examination,
Series 66 exam, or a similiar similar examination in general
use by securities administrators which, after reasonable
notice and subject to review by the commission, the Director
of the Division of Securities and Retail Franchising
designates with a minimum grade of 70%.

21 VAC 5-20-160. Application for registration as an agent
of the issuer,

A. Application for registration as an agent of the issuer
shail be filed on and in compliance with all requirements and
forms prescribed by the commission.

B. An application shall be deemed incomplete for
purposes of applying for registration as an agent of the issuer
uniess the following executed forms, fee and information are
submitted:

1. Form U-4.

2. The statutory fee in the amount of $30. The check
must be made payable to the Treasurer of Virginia.

3. Completed Agreement for Inspection of Records
Form.

4. Provide evidence in the form of a NASD exam report
of obtaining a minimum passing grade of 70% on the
Uniform Securities Agent State Law Exam, "USASLE",
Series 63 exam, the Uniform Combined Stafe Law Exam,
Series 66 exam, or on a simifier similar examination in
general use by securities administrators which, after
reasonable notice and subject o review by the
commission, the Director of the Division of Securities and
- Retail Franchising designates. (21 VAC 5-20-220)

5. Any other information the commission may require.

C. The cormmission shall either grant or deny each
application for registration within 30 days after it is filed.
However, if additional time is needed to obtain or verify
information regarding the application, the commission may
exiend such period as much as 90 days by giving wriiten
notice to the applicant. No more than three such extensions
may be made by the commission on any one application. An
extension of the initial 30-day period, not to exceed 90 days,
shall be granted upon written request of the applicant,

21 VAC B-20-220. Examination/gualification,

An individual applying for registration as an agent of the
issuer shall be required to provide evidence in the form of a
NASD exam repoit of passing the Uniform Securities Agent
State Law Examination (USASLE-Series 63), the Uniform
Combined Sfate Law Examination, Series 66 exam, or a
similiar simifar examination in general use by securities
administrators which, after reasonable notice and subject to
review by the commission, the Director of the Division of
Securities and Retail Franchising designates with a minimum
grade of 70%.

21 VAC 5-20-240. Books and records of broker-dealers.

A. Every registered broker-dealer shall make and keep
current the following books and records relating to his
business:

1. Blotters (or other records of original entry) containing
an itemized daily record of all purchases and sales of
securities, all receipts and deliveries of securities
(including certificate numbers), all receipts and
disbursements of cash and all debits and credits. Such
records shall show the account for which each such
transaction was effected, the name and amount of
securities, the unit and aggregate purchase or sale price
(if any), the trade date, and the name or other
designation of the person from whom purchased or
received or to whom sold or delivered.

2. Ledgers (or other records) reflecting all assets and
liabilities, income, expense and capital accounts,

3. Ledger accounts {(or other records) itemizing
separately as to each cash and margin account of every
cusfomer, and of such broker-dealer and pariners
thereof, all purchases, sales, receipts and deliveries of
securities for such account and all other debits and
credits to such account.

4. Ledgers (or other records) reflecting the following:
a. Securities in transfers;
b. Dividends and interest received;
C. Securities borrowed and securities loaned;

d. Moenles Moneys borrowed and monies loaned
(together with a record of the collateral therefore and
any substitutions in such collateral);

e. Secuiities failed to receive and failed to deliver; and

f. All long and all short stock record differences arising
from the examination, count, verification and
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comparison, pursuant to Rule 17a-13 and Rule 17a-5
under the Securities Exchange Act of 1934 (17 CFR
. 240.172-13 and 17 CFR 240.17a-5) as amended (by
date of examinstion, count, verfication and
comparison showing for each security the number of
shares long or short count differences).; and

g. Repurchase and reverse repurchase agreemenis.

5. A securilies record or ledger reflecting separately for
each security as of ihe clearance dates all "long" or
"short" positions {including securities in safekeeping and
secutities that are subjects of repurchase or reverse
repurchase agreements) carried by such broker-dealer
for its account or for the account of its custorers or
partners or others and showing the location of all
securities long and the offsetting positions o all
securities shor, including long security count differences
and short security count differences classified by the
date of the physical count and verification in which they
were discovered, and in all cases the name or
designation of the account in which each position is
carried,

8. A memorandum of each brokerage order, and of any
other instruction, given or received for the purchase or
sale of securities, whether executed or unexecuted.
Such memorandum shall show the terms and conditions
of the order or instructions and of any meodification or
cancellation thereof, the account for which entered, the
time of eniry, the price at which executed and, to the
extent feasible, the time of execution or cancellation.
Orders entered pursuant fo the exercise of a
discretionary power by such broker-dealer, or any agent
or employee thereof, shall be so designated. For the
purpose of this subsection the following definitions apply:

a. "Instruction” includes instructions between
partners, agents and employees of a broker-dealer.

b. *Time of entry” means the time when such broker-
dealer fransmits the order of instruction for execution
or, if it is not so transmitted, the time when it is
received.

7. A memorandum of each purchase and sale of
securities for the account of such broker-dealer showing
the price and, to the extent feasible, the time of
execution; and, in addition, where such purchase or saie
is with a customer other than a broker-dealer, a
memorandum of each order received, showing the time
of receipt, the terms and conditions of the order, and the
account in which it was entered.

8. Copies of confirmations of all purchases and sales of
securities jncluding &l repurchase and reverse
repurchase agreements and copies of notices of all other
debits and credits for securities, cash and other items for
the account of customers and partners of such broker-
dealer.

9. Arecord in respect of each cash and margin account
with such broker-dealer centaining indicating (i} the
name and address of the beneficial owner of such
account and, (i) except with respect to exempt employee
benefit plan securities as defined in Rule 14a-1(d} under

the Securifies Exchange Act of 1834 (17 CFR 240.14a-
1(d)) but only fo the extent such securities are held by
employee benefit plans established by the issuer of the
securities, whether or not the beneficial owner of
securities registered in the name of such broker-dealers,
or a registered clearing agency or its nominee objects fo
disclosure of his identity, address and securifies
positions to issuers, .and (iii) in the case of a margin
account, the signature of such owner;, provided however,
that in the case of a joint account or an account of a
corporation, such records are required only in respect of
the persen or persons authorized to transact business for
such account.

10. A record of all puts, calls, spreads, straddles and
other options in which such broker-dealer has any direct
of indirect interest or which such broker-dealer has
granied or guaranieed, containing at least, an
identification of the security and the number of units
involved.

11. Arecord of the proof of meney balances of all ledger
accounts in the form of trial balances and a record of the
computation of aggregate indebtedness and net capital
as of the trial balance date pursuant to 21 VAC 5-20-280C.

12. Questionnaire or application for employment:

a. A qguestionnaire or application for employment
execuied by each agent of such broker-dealer, which
guestionnaire or application shall be approved in
writing by an authorized representative of such broker-
dealer and shall contain at least the following
information with respect to sach such person:

{1) The agent's name, address, social security
number, and the starting date of his employment or
other association with the broker-dealer.

(2) The agent's date of birth,

(3) The educational institutions attended by the
agent and whether or not the agent graduated
therefrom.

(4) A complete, consecutive statemnent of all the
agent's business connections for at least the
preceding 10 years, including the ageni's reason for
leaving each prior employment, and whether the
employment was part-time or full-time.

(5) A record of any denial of a cerlificate,
membership, or registration, and of any disciplinary
action taken, or sanction imposed upon the agent,
by any federal or state agency, or by any nationai
securiies  exchange or national  secuwities
association, including a record of any finding that the
agent was a cause of any disciplinary action or had
violated any law.

(6) A record of any denial, suspension, expulsion or
revocation of a certificate, membership or
registration of any broker-dealer with which tha
agent was associated in any capacity when such
action was taken.
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{7y A record of any permanent or temporary
injunction entered against the agent or any broker-
dealer with which the agent was associaled in any
capacity at the time such injunction was entered.

8 A

. mdrctment for any feiony, or any mfsdemeanor
pertaining fo securifies, commodities, banking,
insurance, or real esfate (incfuding, but not limited
fo, acting as or being associated with a broker-
dealer, investment company, investment advisor,
futures sponsor, bank, or savings and loan
association), fraud, false slafemenis or ommission,
wrongful taking of property or brbery, forgery,
counterfeiting or extoriion, and the disposition of the
foregoing.

(9) A record of any other name or names by which
the agent has been known or which the agent has
used,

b. If such agent has been registered as a

representative of such broker-dealer orthe ageni's
w.rth or h.'s emp!oyment has been approved by a

exehaﬂge— the Ndﬁonal Assocrat.ron of Secunhes
Dealers, Inc., or the American Stock Exchange, the
Boston Sfock Exchange, the Midwest Stock Exchange,
the Mew York Stock Exchange, the Pacific Coast
Stock Exchange, or the Philadelphia-Balfimore Stock
Exchange, then the retention of a full, correct, and
complete copy of any and all applications for such
registration or approval shall satish-the vequirement-of
subdivision—i2a be deemed lo safisfy the requirernents
of this subdivision.

13. Records required fo be maintained pursuant to
paragraph (d) of Rule 17f-2 under the 3Securities
Exchange Act of 1834 (17 CFR 240.171-2) as added in
Release No. 34-12214, under the Securlies Exchange
Actof 1834,

14. Copies of all Forms X-17F-1A filed pursuant to Rule
17f-1 under the Securties Exchange Act of 1834 (17
CFR 240.17f-1), all agreemenis belween reporting
institutions regarding registration or other aspects of
Rule 17f-1 under the Securities Exchange Act of 1934
(17 CFR 240.171) and all confirmations or other
information received from the SEC or ifs designee as a
result of inquiry, as added in Release No. 34-11615 and
amended in Release No. 34-15867 under the Securifies
Exchange Act of 1934.

15,  Records required fo be maintained pursuant fo
paragraph (e) of Rule 17F2 under the Secunties
Exchange Act of 1934 {17 CFR 240.17F-2) as added in
Release Mo, 34-19268 under the Securities Exchange
Act of 1834.

16. Al such other bocks and records as may bhe
required, kept, maintained and retained by broker-
dealers under the Securities Exchange Act of 1834.

B. Exemptions from the requirements of subsection A of
this section:

1. This section does not require g registered broker-
dealer who transacts a business in securities through the
medium of any other registered broker-dealer to make or
keep such records of transactions cleared for such
broker-dealer as are custornarily made and kept by a
clearing broker-dealer pursuant to the requirement of
subsection A of this section and of 21 VAC 5-20-250
provided that the clearing broker-dealer has and
maintains net capital of not less than $25,000 and is
oftherwise in compliance with 21 VAC 5-20-290.

2. This section shall not be deemed to reguire a
registered broker-dealer who transacts a business in
securities through the medium of any other registered
broker-dealer, to make or keep such records of
transactions cleared for such broker-dealer by a bank as
are customarily made and Kept by a clearing broker-
dealer pursuant to the requirements of this section and
21 VAC 5-20-250. Provided that such broker-deaier
obtains from such bank an agreement, in writing, to the
effect that the recerds made and kept by such bank are
the property of the broker-dealfer, and that such books
and records are available for examination by
representatives of the commission as specified in § 13.1-
518 of the Act, and that it will furnish to the commission,
upon demand, at such place designated in such
demand, true, correct, complete and current copies of
any or all of such records. Nothing herein contained
shall be deemed io relieve such broker-dealer from the
responsibility that such books and records be accurate
and maintained and preserved as specified in this
section and 21 VAC 5-20-250.

C. This section does not require a broker-dealer to make
or keep such records as are reguired by subsection A of this
section reflecting the sale of United States Tax Savings
Notes, United States Defense Savings Stamps, or United
States Defense Savings Bonds, Series E, F and G.

D. The records specified in subsection A of this section
shall not be required with respect to any cash transaction of
$100 or less involving only subscription rights or warrants
which by their terms expire within 80 days after the issuance
thereof.

E. For purposes of transactions in municipal securifies by
municipal securities broker-dealers, compliance with Rule G-
8 of the Municipal Secunfies rulemaking board will be
deemed to be in compliance with this section,

21 VAC 5-20-250. Preservation of records.

A. The records required in 21 VAC 5-20-240 shall be
preserved according to the following requirements;

1. Every broker-dealer shali preserve for a period of not
less than six years, the most recent two years of which
shall be in an easily accessible place, ail records
required to be made pursuant to subdivisions A 1, 2, 3
and 5 of 21 VAC 5-20-240.
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2. Every broker-dealer shall preserve for a period of not
less than three years, the most recent two years of which
shall be in an easily accessible place;

marketable, and other investments owned not
readily marketabie,

a. Al records required to be made pursuant fo
subdivisions A 4, 6, 7, 8, 9 and 10 of 21 VAC 5-20-
240,

b. Ali checkbooks, bank statements, cancelled checks
and cash reconciliations.

¢. All bills receivable or payable (or copies thereof),
paid or unpaid, relating to the business of the broker-
dealer, as such.

d. Originals of ali communications received and
copies of all communications sent by the broker-dealer
(including inter-office memoranda and
communications) relating to its business, as such.

e. Al trial balances, computations of aggregate
indebtedness and net capital (and working papers in
connection therewith), financial statements, branch
office reconciliations and internal audit working
papers, relating to the business of the broker-dealer,
as such.

f. Al guarantees of accounts and all powers of
attorney and other evidence of the granting of any

discretionary authority given in respect of any account, -

and copies of resolutions empowering an agent to act
on behaif of a corporation.

g. Al written agreements (or copies thereof) entered
into by the broker-dealer relating to its business as
such, including agreements with respect to any
account.

h. Records which contain the following information in
support of amounts included in the

oauired- b - LAC —or Rule-17a ;...9_
prepared as of the audit date on Form X-17A-5 Part Il
or Part lIA and in annual audited financial stafements
required by Rule 17a-3(i}(XV) under the Securities

Exchange Act of 1934 (17-GFR-240.17a-5(d)) (17 CFR
240.17a-5()(XV)).

(1) Money balance position, long or short, including
description, quantity, price and valuation of each
security, - including contractual commitments in
customers’ accounts, in cash and fully secured
accounts, partly secured accounts, unsecured
accounts and in securities accounts pavable to
customers;

(2) Money balance and poesition, long or short,
including description, guantity, price and valuation of
each security, including contractual commitments in
nen-customers' accounts, in cash and fully secured
accounts, partly secured and unsecured accounis
and in securities accounts payable to noncustomers,

(3) Position, long or short, including description,
quantity, price and wvaluation of each security
including contractual commitments, included in the
computation of net capital as commitments,
securities owned, securities owned not readily

{4y Amount of secured demand note, description of
collateral securing such secured demand note
including quantity, price and valuation of each
security and cash balance securing such secured
demand note;

{5y Description of fulures commodity contracts,
contract value on trade date, market value, gain or
loss, and liguidating equity or deficit in customers'
and noncustomers' accounts;

{6) Description of futures commodity contracts,
contract value on trade date, market value, gain or
foss, and liguidating equity or deficit in trading and
investment accounts;

{7) Description, money balance, quantity, price and
valuation of each spot commedity position or
commitments in customers' and noncustomers’
accourts;

(8) Description, money balance, quantity, price and
valuation of each spot commodity position or
commitments in trading and investment accounts;

(9 Number of shares, description of securiiy,
exercise price, cost and market value of put and call
options including short out of money options having
no market or exercise value, showing listed and
unlisted put and call options separately;

(10) Quantity, price and valuation of each security
underlying the haircut for undue concentration made
in the Computation for Net Capital;

(11) Description, guantity, price and vaiuation of
each security and commodity position or contractual
commitment, long or short, in each joint account in
which the broker-dealer has an interest, including
each participant's interest and margin deposit;

(12) Description, settlement date, contract amount,
quantity, market price, and valuation for each aged
fail to deliver requiring a charge in the Computation
of Net Capital pursuant to 21 VAC 5-20-290.

(13) Details relating to information for possession
and control requirements under 21 VAC 5-20-310.

{14) Detail of all items, not otherwise substaniiated,
which are charged or credited in the Computation of
Net Capital pursuant to 21 VAC 520-290 such as
cash margin deficiencies, deductions related to
securities values and undue concentrations, aged
securities  differences  and  insurance  claims
receivable; and,

(19) Other schedules which are specifically
prescribed by the Gommissien SEC as necessary to
suppoit information reported as required by 24-VAC
8-20-80 jfs Rule 17a-5 wunder the Securities
Exchange Act of 1934 (17 CFR 240. 17a-5).

i. The records fequired fo be made pursuant to 21

VAC 5-20-310, as described under Securities
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Exchange Act Rule 15c3-3(d)(4) (17 CFR 240.15¢c3-
3{d){(4)).

3. Every broker-dealer shall preserve for a period of not
less than six years after the closing of any customer's
account, any account cards or records which relate to
the terms and conditions with respect to the opening and
maintenance of such account.

4. Every broker-dealer shall preserve during the life of
the enterprise and of any successor enterprise all
partnership articles or, in the case of a corporation, all
charter documents, minute books and stock certificate
books.

5. Every broker-dealer shall maintain and preserve in an
easily accessible place:

a. All records required under subdivision A 12 of 21
VAC 5-20-240 unti! at least three years after the agent
has terminated his empioyment and any other
connection with the broker-dealer:;

b. Al records required under subdivision A 13 of 21
VAC 5-20-240 until at least three years affer the
termination of employment or associafion of those
persons required by Rule 17f-2 under the Securifies
Exchange Act of 1934 (17 CFR 240.17f2) fo be
fingerprinted,;

¢. All records required pursuant fo subdivision A 15 of
21 VAC 5-20-240 for the life of the enterprise;

d. All records required pursuant to subdivision A 14 of
VAC 5-20-240 for three years; and

e. All such other books and records as may be

required to be preserved under the Securities
Exchange Act of 1934.

8. After a record or other document has been preserved
for two years, a photograph thereof on film may be
substituted therefore for the balance of the required time;
provided, the records required to be maintained and
preserved pursuant to 21 VAC 5-20-240 and this section
may be immediately produced or reproduced on
microfilm and be maintained and preserved for the
required time in that form. If such microfiim substitution
for hard copy is made by a broker-dealer, it shall (i} at ali
times have available for the commission's examination of
its records, pursuant to § 13.1-518 of the Act, facilities
for immediate, easily readable projection of the microfilm
and for producing easily readable facsimile
enlargements, (i} arrange the records and index and file
the films in such a manner as to permit the immediate
location of any particular record, (jii) be ready at all times
to provide any facsimile enlargement which the
commission by its examiners or other representatives
may request, and (iv) store separately from the original,
one other copy of the microfifm for the time required.

7. If the records required to be maintained and
preserved pursuant to the provision of 21 VAC 5-20-240
and this section are prepared or maintained by an
outside service bureau, depository or bank which does
not operate pursuant to 21 VAC 5-20-240 B 2 or other
record-keeping service on behalf of the broker-dealer

required to maintain and preserve such records, such
broker-dealer shall obtain from such outside entity an
agreement, in writing, to the effect that such records are
the property of the broker-dealer required to maintain
and preserve such records and that such books and
recerds are available for examination by representatives
of the commission as specified in § 13.1-518 of the Act
and will be surrendered promptly on request by the
broker-dealer or the commission. Agreement with an
outside entity shali not relieve such broker-dealer from
the responsibility to prepare and maintain records as
spectiied in this section or in 21 VAC 5-20-240.

B. Wherever it is required that there be retained either the
original or a microfilm or other copy or reproduction of a
check, draff, monetary insfrument, investment securily, or
cther simifar instrumeni, there shall be retained a copy of
both front and back of each such instrument or document,
except that no copy need be retained of the back of any
instrument or document which is enfirely blank or which
contains only sfandardized printed information, a copy of
which is on file.

21 VAC 5-20-260. Supervision of agents.

A. A broker-dealer shall be responsible for the acts,
practices, and conduct of its agents in connection with the
sale of securities until such time as the agents have been
properly terminated as provided by 21 VAC 5-20-60.

B. Every broker-dealer shall exercise diligent supervision
over the securities activities of all of its agents.

C. Every agent employed by a broker-dealer shall be
subject to the supervision of a supervisor designated by such
broker-dealer. The supervisor may be the broker-dealer in
the case of a sole proprietor, or a partner, officer, office
manager or ahy qualified agent in the case of entities other
than sole proprietorships. All designated supervisors shall
exercise diligent supervision over the securities activities of
all of the agents under their responsibility.

D. As pait of its responsibility under this section, every
broker-dealer shall establish, maintain and enforce written
procedures, a copy of which shall be kept in each business
office, which shall set forth the procedures adopted by the
broker-dealer to comply with the following duties impesed by
this section, and shail state at which business office or offices
the broker-dealer keeps and maintains the records required
by 21 VAC 5-20-270.

1. The review and written approval by the designated
supervisor of the opening of each new customer
account,

2. The frequent examination of all customer accounts to
detect and prevent irregularities or abuses;

3. The prompt review and written approval by a
designated supervisor of all securities transactions by
agents and all correspondence pertaining to the
solicitation or execution of all securities transactions by
agents;

4. The review and written approval by the desighated
supervisor of the delegation by any customer of
discretionary authority with respect to the customer's
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account to the broker-dealer or to a siated agent or
agenis of the broker-desler and tha prompt writien
approval of each discretionary order entered on behalf of
that account; and,

5. The prompt review and written approval of the
handling of all customer complainis.

E. Every broker-dealer who has designated more than one
supervisor pursuant to the subsection © of this section shall
designate from among its pariners, officers, or other gualified
agents, a person or group of persons who shali;

1. Supervise and periodically review the activities of
these supervisors designated pursuant fo subsection C
of this section; and

2. Periodically No less often than annually inspect each
business office of the broker-dealer to insure that the
written procedures are enforced.

All supervisors designated pursuant fo this subsection E
shall exercise diligent supervision over the supervisors under
their responsibility to insure compliance with this subsection.

21 VAC 5-20-280, Prohibited business conduct.
A. No broker-dealer shall;

1. Engage in a pattern of unreasonable and unjustifable
delays in the delivery of securities purchased by any of
its customers and/ar in the payment upon request of free
credit balances reflecting completed transactions of any
of its customers;

2. Induce trading in a customer's account which is
excessive in size or frequency in view of the financial
resources and character of the account;

3. Recommend fo a customer the purchase, sale or
exchange of any security without reasonable grounds to
believe that the recommendation is suitable for the
customer based upon reasonable inguiry concerning the
customer's invesiment objectives, financial situation and
needs, and any other relevant information known by the
broker-dealer;

4. Execute a transaction on behalf of a customer or,
when a secunly is held in a customers account, fail fo
execufe a sale fransaction as insfructed by a customer,
without authority to do s0; '

5. Exercise any discretionary power in effecting a
transaction for a customer's account without first
obtaining written discretionary authority from the
customer, unless the discretionary power relates solely
to the time and/or price for the execution of orders;

6. Execute any transaction in a margin account without
securing from the custormer a propetly executed written
margin agreement promptly after the initial transaction in
the account;

7. Fail to segregale customers’ free securiies or
securities held in safekeeping;

8. Hypothecate a customer's securities without having a
lien thereon unless the broker-dealer secures from the
customer a properly executed written consent promptly

gfter the initial transaction, except as permitied by Rules
of the SEC;

9, Enter into a transaction with or for a customer at a
price not reasonably related o the current market price
of a security or receiving an unreasonable commission or
profit;

10. Fail to furnish to a customer purchasing securities in
an offering, no iater than the date of confirmation of the
transaction, either a final prospectus or a preliminary
prospectus and an additional document, which together
include all information set forth in the final prospectus:

11.  Introduce customer transactions on a "fully
disclosed" basis {o another broker-dealer that is not
exempt under § 13.1-514 B 6 of the Act;

12. a. Charge unreasonable and inequitable fees for
services performed, including miscellaneous services
such as collection of monies due for principal,
dividends or interest, exchange or transfer of
securities, appraisals, safekeeping, or custody of
secyrities and other services related to its securities
business;

b. Charge a fee based on the activity, value or
contents {or lack thereof) of a customer account
unless written disclosure pertaining to the fee, which
shall include information about the amount of the fee,
how imposition of the fee can be avoided and any
consequence of late payment or nonpayment of the
fee, was provided no later than the date the account
was esiablished or, with respect to an existing
accourt, at least 60 days prior to the effective date of
the fee.

13. Offer to buy from or sell to any person any security
at a stated price unless such broker-dealer is prepared
to purchase or sell, as the case may be, at such price
and under such conditions as are stated at the time of
such offer to buy or sell;

14. Represent that a security is being offered to a
customer "at a markel" or a price relevant to the market
price unless such broker- dealer knows or has
reasonable grounds to believe that a market for such
security exists other than that made, created or
controlled by such broker-dealer, or by any person for
whorm he is acting or with whom he is associated in such
distribution, or any person controlled by, controlling or
under comimon conirod with such broker-dealer;

15. Effect any transaction in, or induce the purchase or
sale of any security by means of any manipulative,
deceplive or fraudulent device, praclice, plan, program,
design or conirivance, which may include but not be
limited to:

a. Effecting any transaction in a security which
involves no change in the beneficial ownership
thereof;

b. Entering an order or orders for the purchase or sale
of any security with the knowledge that an order or
orders of substantially the same size, at substantially
the same time and substantially the same price, for the
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sale of any security, has been or will be entered by or
for the same or different parties for the purpose of
creating a faise or misleading appearance of active
trading in the securily or a false or misieading
appearance with respect to the market for the security;
provided, however, nothing in this subsection shall
prohibit 2 broker-dealer from entering bona fide
agency cross transactions for ifs customers;

c. Effecting, alone or with one or more other persons,
a series of transactions in any security creating actual
or apparent active trading in such security or raising or
depressing the price of such security, for the purpose
of inducing the purchase or sale of such security by
others;

16. Guarantee a customer against loss in any securities
account of such customer carried by the broker-dealer or
in any securities transaction effected by the broker-
dealer with or for such customer,;

17. Publish or circulate, or cause to be published or
circulated, any notice, circular, advertisement,
newspaper arficle, investment service, or communication
“of any kind which purports to report any transaction as a
purchase or sale of any security uniess such broker-
dealer believes that such transaction was a bona fide
purchase or sale of such security; or which purports to
guote the bid price or asked price for any security, unless
such broker-dealer believes that such quotation
represents a bona fide bid for, or offer of, such security;

18. Use any advertising or sales presentation in such a
fashion as to be deceptive or misleading. An example of
such practice would be a distribution of any nonfactuai
data, material or presentation based on conjecture,
unfounded or unrealistic claims or assertions in any
brochure, flyer, or display by words, pictures, graphs or
otherwise designed to supplement, detract from,
supersede or defeat the purpose or effect of any
prospectus or disclosure;

19. Fail to make reasonably available upon request to
any person expressing an interest in a solicited
transaction in a securty, not listed on a registered
securities exchange or quoted on an automated
quotation system operated by a national securities
association approved by regulation of the commission, a
balance sheet of the issuer as of a date within 18 months
of the offer and/or sale of the issuer’s securities and a
profit and loss statement for either the fiscal year
preceding that date or the most recent year of
operations, the names of the issuer's proprietor, partners
or officers, the nature of the enterprises of the issuer and
any available information reasonably necessary for
evaluating the desirability or lack of desirability of
investing in the securities of an issuer. All transactions
iri securities described in this subsection shall comply
with the provisions of § 13.1-507 of the Act;

20. Fail to disclose that the broker-dealer is controlled
by, controlling, affiliated with or under common control
with the issuer of any security before entering into any
contract with or for a customer for the purchase or sale
of such security, the existence of such control to such

customer, and if such disclosure is not made in writing, it
shall be supplemented by the giving or sending of written
disclosure at or before the completion of the transaction:

21. Fail to make a bona fide public offering of all of the
securities allotted to a& broker-dealer for distribution,
whether acquired as an underwriter, a selling group
member, or from a member participaling .in the
distribution as an underwriter or selling group member,
or

22,  Fail or refuse tc fumish a customer, wupon
reasonable request, information to which such customer
is entitied, or {o respond io a formal written request or
complaint.

B. No agent shall:

1. Engage in the practice of lending or borrowing money
or securities from a customer, or acting as a custodian
for money, securities or an executed stock power of a
customer;

2. Effect any securities transaction niot recorded on the
reguiar books or records of the broker-dealer which the
agent represents, unless the transaction is authorized in
writing by the broker-dealer prior to execution of the
transaction;

3. Establish or maintain an account containing fictitious
information in order to execute a transaction which would
otherwise be uniawful or prohibited;

4. Share direcily or indirectly in profits or losses in the
account of any customer without the written authorization
of the customer and the broker-dealer which the agent
represents;

5. Divide or otherwise split the agent's commissions,
profits or other compensation from the purchase or sale
of securities in this state with any person not also
registered as an agent for the same broker-dealer, or for
a broker-dealer under direct or indirect common control;
or

6. Engage in conduct specified in subdivisions A 2, 3, 4,
5,6, 10, 15, 16, 17, or 18 of this section.

C. Engaging in or having engaged in conduct specified in
subsection A or B of this section, or other conduct such as
forgery, embezzlement, non-disclosure, incomplete
disclosure or misstatement of material facts, or manipulative
or deceptive practices shall be grounds under the Act for
imposition of a penalty, denial of a pending application or
refusal to renew or revocation of an effective registration.

21 VAC 5-20-280. Financial responsibility.

A. The term "financial responsibility," as used in § 13.1-
505(A) of the Act, shall mean that the net capital of an
applicant or registrant subject to the Securities Exchange Act
of 1934 (15 USC §§ 78a-78)) shall be demonstrated and
maintained at a level required by subsection B of this section.

B. For the purpose of demonsfrating “financial
responsibility" all broker-dealers subject to the Securities
Exchange Act of 19834 shall meet and maintain the net capital
and ratio requirements as prescribed by Rule 15¢3-1 under
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the Securities Exchange Act of 1934 (17 CFR 240.15c¢3-1).
The net capital and ratic requirements shall be computed in
accordance with Rule 15¢3-1 under the Securities and
Exchange Act of 1934 (17 CFR 240.15¢3-1).

C. Every broker-dealer shall file with the commission
certified financial statements as defined in subsection B of 21
VAC 5-20-80 within 80 days of its fiscal year end.

21 VAC 5-20-300. Net worth.

A.  For broker-dealers not subject to the Securities
Exchange Act of 1934 (15 USC §§ 78a-78j), the term "net
worth" as used in § 13.1-505 B of the Act shall be computed
as total assets minus total labilities, excluding liabilities of the
broker-dealer which are subordinated 1o the claims of
creditors pursuant to a satisfactory subordination agreement
as defined in Appendix D of Rule 15c3-1 under the Securities
Esxchange Act of 1934 (17 CFR 240.15¢3-1d).

B. If a broker-dealer applicant or registrant not subject to
the Securifies Exchange Act of 1934 cannot demonstrate and
maintain a net worth in excess of $25,000, the commission
shail require the filing of a surety bond on the form prescribed
in 21 VAC 5-85-10. The amount of the penal sum of the
surety bond can he determined according to the following
table:

NET WORTH PENALTY AMOUNT OF
(Rounded to nearest $1) SURETY BOND
Less than $5,000 $25,000
5,001-10,000 20,000
10,001-15,000 15,000
15,001-20,0600 10,000
20,001-25,000 5,000

C. If the net worth of a broker-dealer registrant's-net-worth

registrant not subject fo the Secunties Exchange Act of 1934
plus the penal sum of the-registrant’s ifs surety bond drops
below $25,000, the registrant must so notify the Division of
Securities and Retail Franchising in writing within three
business days and immediately take action to establish a net
worth in excess of $25,000.

21 VAC 5-30-70.
requirements.

Investment company notice filing

A. An investment company that is registered or that has
filed a registration staternent under the Investment Company
Act of 1940 (15 USC §§ 80a-1 through 80a-64) (the “1940
Act’) shall make a notice filing with the commission prior to
the initial offer in this Commonwealth of a security which is a
federal covered securfy under § 18(b)(2} of the Securities
Act of 1933 (15 USC §§ 77a-77aa) (the "1933 Act"). With
respect to an open-end management company, as that term
is defined in the 1940 Act, the effectiveness of a nofice filing,
and any renewal thereof, shall expire at midnight on the
annual date of its effectiveness in Virginia. The effecliveness
of such nofice may be renewed for an addifional one-year
period by filing a renewal nolice prior to the expiration date.
Notice filings and notice renewal filings may be filed with the
~ commission or the Securities Registration Depository, Inc.
{"SRD”), when that facility is avaitable. Requirements for
investment company notice filings and renewal notice filings
are set forth below:

1. An initial nofice filing shall contain the folfowing:

a. A copy of each document which is part of a curment
federal registration statement as filed with the SEC or
a Form NF.

b. An executed consent to service of process (Form
U-2} appointing the Clerk of the State Corporation
Commission, unless a cumrently effective consent to
service of process is on file with the commission.

c. A fee (payable to the Treasurer of Virginia) in the
amount of 1/20 of 1.0% of the maximum aggregate
offering price of the securities fo be offered in this
Commonwealth; provided that the fee shall not be less
than $200 nor more than $700, except that in the case
of a unit investment trust, as that ferm is defined in the
1940 Act, the fee shall not be less than $400 nor more
than $1,000.

2. A renewal notice filing of an open-end management
company shall contain the following:

a. A copy of each document which is part of a current
federal registration statement as filed with the SEC or
a Form NF.

b. An execuied consent to service of process {Form
U-2) appointing the Clerk of the State Corporation
Commission, unless a currently effective consent fo
service of process is on file with the commission.

c. A fee of $300 {payable to the Treasurer of Virginia).

B. Any notice or renewal filed with the SRD shali be filed
on and in accordance with all requirements and forms
prescribed by the SRD and the proper fee shall be payable to
the SRD or the fee may be payable o the Treasurer of
Virginia and filed directly with the commission.

C. An investment company that is registered under the
1940 Act or that has filed a registration statement under the
1933 Act shall file, upon written request of the commission
and within the fime period sef forth in the request, a copy of
any document identified in the request that is part of the
federal registration statement filed with the SEC or part of an
amendment to such federal registration stafement.

21 VAC 5-30-80. Adoption of NASAA siatements of
policy.

The commission adopts the following NASAA statements
of policy that shall apply to the registration of securities in the
Commonwealth. It wilf be considered a basis for denial of an
application if an offering fails to comply with an applicable
statement of policy. While applications not conforming fo a
statement of policy shall be looked upen with disfavor, where
good cause is shown, certain provisions may be modified or
waived by the commission.

1. Options and Warrants, as amended April 27, 1997.

2. Underwiting Expenses, Underwriers Warmrants,
Selling Expenses and Selling Secunly Holders, as
amended April 27, 1997,

3. Real Estale Programs, as amended October 24,
1991
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4. Oif and Gas Programs, as amended Ocfober 24,
1851, '

5. Cattle-Feeding Programs, as adopted September 17,
1980.

6. Unsound Financial Condifion, as adopted April 27,
1997,

7. Real Estate [nvestment Trusts, as amended
September 29, 1993.

21 VAC 8-40-30. . Uniform limited offering exemption.

A. Nothing in this exemption is intended to relieve, or
should be construed as in any way relieving, issuers or
persons acting on their behalf from providing disclosure to
prospective investors adequate to safisfy the anti-fraud
provisionis of the Act.

in view of the objective of this section and the purpose and
policies underlying the Act, this exemption is not available to
an issuer with respect to a transaction which, although in
technical compliance with this section, is part of a plan or
scheme to evade registration or the conditions or limitations
expiicitly stated in this section.

Nothing in this section is intended to exempt registered
broker-dealers or agents from the due diligence standards
otherwise applicable to such registered persons.

Nothing in this section is intended to exemnpt a person from
the broker-dealer or agent registration requirements of Article
3 (§ 13.1-504 et seq.) of Chapter 5 of Title 13.1 of the Code
of Virginia, except in the case of an agent of the issuer who
receives no sales commission directly or indirectly for offering
or selling the securities and who is not subject to subdivision
B 2 below.

B. For the purpose of the limited offering exemption
referred to in § 13.1-514 B 13 of the Act, the following
securities are determined to be exempt from the securities
registration requirements of Article 4 (§ 13.1-507 et seq.) of
Chapter 5 of Title 13.1 of the Code of Virginia.

Any securities offered or sold in compliance with the
faderal Securities Act of 1933 (15 USC §§ 77a-77aa),
Regulation D ("Reg. D"), Rules 230.501-230.503 and
230.505 or-230.506 as made effective in Release No. 33-
B389 (47 FR 11251), and as amended in Release Nos. 33-
6437 (47 FR 54764), 33-6663 (51 FR 36385), 33-6758 (53
FR 7866) and 33-6825 (54 FR 11369) and which satisfy the
following further conditions and limitations:

1. The issuer and persons acting on its behalf shall have
reasonable grounds to believe, and after making
reasonable inquiry shall believe, that all persons who
offer or sell securities subject to this section are
registered in accordance with § 13.1-505 of the Act
axcept in the case of an agent of the issuer who receives
ne sales commission directly or indirectly for offering or
selling the securities and who is not subject to
subdivision B 2 below.

2. No exemption under this section shall be available for
the securities of any issuer if any of the persons
described in the federal Securities Act of 1933 (15 USC

§§ 77a-77aa), Regulation A, Rule 230.262(a), (b), or {c)
(17 CFR 230.262):

a. Has filed a registration statement which is subject
of a currently effective stop order entered pursuant to
any state's securities law within five years prior to the
beginning of the offering.

b. Has been convicted within five years prior to the
beginning of the offering of a felony or misdemeancr in
connection with the purchase or safe of a security or a
felony involving fraud or deceit, including but not
limited fo forgery, embezziement, obtaining money
under false pretenses, larceny or conspiracy fo
defraud.

¢. s currently subject to a state's administrative order
or judgment entered by that state’s securities
administrator within five years prior to the beginning of
the offering or is subject to a state’s administrative
order or judgment in which fraud or deceit, including
but not fimited to making untrue statements of material
facts or omitting to state material facts, was found and
the order or judgment was entered within five years
prior to the beginning of the offering.

d. Is currently subject to a state’s administrative order
or judgment which prohibits the use of any exemption
from registration in connection with the purchase or
sale of securities.

e. s currently subject to an order, judgment, or
decree of a court of competent jurisdiction temporarily
or preliminarily restraining or enjoining, or is subject fo
an order, judgment or decree of any court of
competent jurisdiction, entered within five years prior
to the beginning of the offering, permanently
restraining or enjoining such person from engaging in
or continuing any conduct or practice in connection
with the purchase or sale of any security or involving
the making of a false filing with a state.

f. The prohibitions of subdivisions a, b, ¢ and e above
shall not apply if the party subject to the disqualifying
order, judgment or decree is duly licensed or
registered to conduct securities related business in the
state in which the administrative order, judgment or
decree was entered against such party.

g. A disqualificafion caused by this subsection is
automatically waived if the state securities
administrator or agency of the state which created the
basis for disqualification, or the State Corporation
Commission, determines upon a showing of good
cause that it is not necessary under the circumstances
that the exemption under this section be denied.

3. The issuer shall file with the commission no later than

15 days after the first sale in this state from an offering
being made in reliance upon this exemption:

a. A notice on Form D {17 CFR 239.500).

b. An undertaking by the issuer to promptly provide,
upon written request, the information furnished by the
issuer to offerees.

Virginia Register of Regulations

2280



State Corporation Commission

¢.  An executed consent to service of process
appointing the Clerk of the State Corporation
Commission as its agent for purpose of service of
process, unless a currently effective consent to service
of process is on file with the commission.

d. Afiling fee of $250.

4. In sales to nonaccredited investors, the issuer and
persons acting on its behalf shall have reasonable
grounds to believe, and after making reasonable inquiry
shall believe, that the investment is suitable for the
purchaser as to the purchaser's other security holdings
and financial situation and needs.

5. Offers and sales of securities which are exempted by
this section shall not be combined with offers and sales
of securities exempted by another regulation or section
of the Act; however, nothing in this limitation shall act as
an election. The issuer may claim the availability of
another applicable exemption should, for any reason, the
securities of persons fail to comply with the conditions
and limitations of this exemption.

6. In any proceeding involving this section, the burden of
proving the exemption or an exception from a definition
or condition is upon the person claiming it.

C. The exemption authorized by this section shall be
known and may be cifed as the "Uniform Limited Offering
Exemption.”

21 VAC 5-40-110. Internst offer transactional exemption.

in accordance with § 13.1-514 B 18 of the Act, an offer of a
security communicated on the Infemet World Wide Web or
simifar proprietary or common carrier system (hereinafter
“infemet Offer’) is exempled from the securifies, broker
dealer and agent registration requirements of the Act if alf of
the following conditions are satisfied: ‘

1. The Intemet Offer is cormmunicated by or on behalf of
the issuer of the securify.

2. The Intemet Offer indicates, directly or indirectly, that
it is not directed specifically to this Commonwealth.

3. An offer is notf otherwise directed specifically to this
Commonwealth by or on behalf of the issuer of the
security.

4. Any order or offer to buy or subscription for the
secunty received from a person in this Commonwealth
pursuant to the Internet Offer is rejected.

5. No sale pursuant fo the Intemet Offer is made in this
Commonwealth until the securily is registered under the
Act, or the security or transaction is exempied by the Act
or is otherwise nof subject to registration under this Act.

21 VAC 5-40-120. Offerings conducted pursuant to Rule
506 of federal Regulation D (17 CFR § 230.508): Filing
requirements and jssuer-agent exemption.

A. An issuer offering a secunty that is a covered securnity
under § 18 (b}{4}{D3) of the Securities Act of 1933 {15 USC §§
77a-77aa) (the "1933 Act’) shall file with the commission no

later than 15 days after the first sale of such federal covered
security in this Commonwealth:

1. A notice on SEC Form D (17 CFR 239.500).

2. An executed consent to service of process (Form -
2} appointing the Clerk of the State Comporation
Commission as its agent for service of process.

3. A filing fee of $250 (pavable to the Treasursr of
Virginia).

B. For the purpose of this regulation, SEC “Form D" is the
document, as adopfed by the SEC and in effect on
September 1, 1996, as may be amended by the SEC from
time to time, entitled “Form D, Notice of Sale of Securities
pursuant to Regulation D, Section 4(86), and/or Uniform
Limited Offering Exemplion,” including Part E and the
Appendix.

C. Pursuantto § 13.1-574 B 13 of the Act, an agent of an
issuer who effects transactions in a security exempt from
registration under the 71833 Act pursuant to rides and
regulations promulgated under § 4(2) thereof is exempt from
the agent registration requirements of the Act.

CHAPTER 80.
INVESTMENT ADVISORS.

PART L
INVESTMENT ADVISOR REGISTRATION, NOTICE FILING
FOR FEDERAL COVERED ADVISORS, EXPIRATION,
RENEWAL, UPDATES AND AMENDMENTS,
TERMINATIONS AND MERGER OR CONSOLIDATION.

21 VAC 5.80-10. Application for registration as an
investment advisor and nolice filing as # federal covered
advisor.

A. Application for registration as an investment advisor
shall be filed with the commission at its Division of Securities
and Retail Franchising or such other entity designated by the
commission on and in full compliance with forms prescribed
by the commission and shall include all information reguired
by such forms.

B. An application shall be deemed incomplete for
purposes of applying for registration as an investment advisar
unless the following executed forms, fee and information are
submitted:

1. Form ADV.

2. The statutory fee in the amount of $200. The check
must be made payable to the Treasurer of Virginia.

3. Signed and execuied Agreement for Inspection of
Records.

4. Written supervisory procedures pursuant fo 21 VAC
5-80-170 D.

5. Any other information the commission may reguire.

C. The commission shall either grant or deny each
application for registration within 30 days afier it is filed.
However, if additional time is needed to obtain or verily
information regarding the application, the commission may
extend such period as much as 90 days by giving writien
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notice fo the applicant. No more than three such extensions
may be made by the commission on any one application. An
extension of the initial 30-day period, not to exceed 80 days,
shali be granted upon written request of the applicant.

D. Every person who fransacls business in  this
Commonwealth as a federal covered advisor shall file notice
as prescrbed in subssciion E of this seciion with the
commission af ifs Division of Secunties and Retail
Franchising or such ofther enfify designated by the
commission.

E. Application for nofice as a federal covered advisor shall
be deemed incomplete unless the following executed fomms,
fee and information are submitted:

1. Formm ADV.

2. The statutory fee in the amount of $200. The check
must be made payable to the Treasurer of Virginia.

3. Consent to Service of Process on Form S.A.14.

Until October 10, 1899, a federal covered advisor for which
a nonpayment or underpayment of a fee has nol been
promptly remedied following written notification fo the advisor
of such nonpayment or underpayment shall not be a federal
covered advisor.

21 VAC 5-80-20. Expiration.

An investment advisor's registration or federal covered
advisors nolice filing shall expire annually at midnight on the
31st day of December, unless renewed in accordance with 21
VAC 5-80-30.

21 VAC 5-80-30. Renewals.

A. To renew its registrafion, an investment advisor will be
billed by the NASAA/NASD Ceniral Registration Depository
systemn the statutory fee of $200 prior to the annual expiration
date. A renewal of registration shall be granted as of course
upon payment of the proper fee together with any surety
bond that the commission may require pursuant to 21 VAC 5-
80-50 B unless the registration was, or the renewal would be,
subject o revocation under § 13.1-506 of the Act.

B. To renew its nofice filing a federal covered advisor will
be billed by the NASAANASD Cenlral Registration
Depository the statutory fee of §200 pror to the annual
expiration date. A renewal of nolice filing shall be granted as
a malter of course upon payment of the proper fee.

Untif October 10, 1998, a federal covered advisor for which
a nonpayment or underpayment of a fee has not been
promplly remedied following written notification to the advisor
of such nonpayment or underpayment shall not be a federal
covered advisor.

C. Should a federal covered advisor incur a delay in
paying or underpay the fee it may remedy the deficiency by
remitting the fee fo the commission within 15 days of receipt
of notice from lhe commission.

21 VAD 5-80-40. Updates and amendments.

A. An investment advisor or federal covered advisor shall
update its Form ADV as required by the "updating” provisions

of tem 7 of Form ADY Instructions and shall file all such
information with the commission at its Division of Securities
and Retail Franchising.

B. An investment advisor shall file the balance sheet as
prescribed by Part I}, ltem 14 of Form ADV, unless excluded
from such raquirement, with the commission at its Division of
Securities and Retail Franchising within 30 days of the
investment advisor's fiscal year end,

21 VAC 5-30.80. Termination of registration.

When an investment advisor or federal covered advisor
desires 1o terminate its registration or notice filing, it shall file
a written request for such termination with the commission at
its Division of Securities and Retail Franchising. An
investment advisor or federal covered advisor may file SEC
Form ADV-W in lieu of a written request for termination.

21 VAC 5-80-60.
consolidation.

fnvestment advisor merger or

in any merger or consolidation of an investment advisor or
federal covered advisor a new application for registration or
nofice filing together with the proper fee must be filed with the
commission at its Division of Securities and Retail
Franchising.

For sach investiment advisor representative of the new or
surviving  entity who will transact business in this
Commonwealth, an application for registration together with
the proper fee(s) must also be filed on and in compliance with
all reguirements of the NASAAMNASD Central Registration
Depository system and in full comgliance with the forms
prescribed by the commission.

21 VAC 5-80-80. Renewals,

To renew the registration(s) of its investment advisor
representative(s), an investment advisor or federal covered
advisor will be billed by the NASAA/NASD Central
Registration Depository svstemn the statutory fee of $30 per
investment advisor representative. A renewal of
registration(s) shali be granted as a matfer of course upon
payment of the proper fee(s) unless the registration was, or
the renewal would be, subject to revocation under § 13.1-506
of the Act.

21 VAC 5.80-110. Termination of registration.

A. When an investment advisor representative terminates
a connection with an investment advisor, or an investment
advisor terminates connection with an investment advisor
representative, the investment advisor shall fife with the
NASAA/NASD Central Registration Depository system notice
of such termination on Form U-5 within 30 calendar days of
the date of termination.

B. When an investment advisor representative terminates
a connection with a federal covered advisor, the investment
advisor representalive shalf file with the NASAA/NASD
Cenfral Registration Depository system nofice of such
terminalion on Form U5 within 30 calendar days of the date
of termination.
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21 VAC 5.80-120. Changing a connection from one
investment advisor or federal covered advisor to another.

An  investment advisor representative who changes
connection from one investment advisor or federal covered
advisor to another shall comply with 21 VAC 5-80-70.

21 VAC 5-80-130. Examinationfqualification.

A, An individual applying for registration as an investment
advisor representative on or after July 1, 1989, shall be
required {0 provide ewvidence of passing the Uniform
Investment Adviser Law Examination, Series 65, the Uniform
Combined Sifate Law Examinalion, Series 66, or a similiar
similar examination in general use by securities
administrators which, after reasonable notice and subject to
review by the commission, the Director of the Division of
Securities and Retail Franchising designates with a minimum
grade of 70%.

B. In lieu of meeting the examination requirement
described in subsection A of this section, an applicant who
meets the gualifications set forth below may file with the
commission at its Division of Securities and Retail
Franchising an executed Affidavit for Waiver of Examination
(Form S.A.3).

1. No more than one other individual connected with the
applicant's investment advisor is ulilizing the waiver at
the time the applicant files Form S.A3.

2. The applicant is, and has been for at least the five
years immediately preceding the date on which the
application for registration is filed, actively engaged in
the investment advisory business.

3. The applicant has been for at least the two years
immediately preceding the date on which the application
is filed the president, chief executive officer or chairman
of the board of directors of an investment advisor
organized in corporate form or the managing partner,
member, trustee or similar functionary of an investment
advisor organized in noncorporate form,

4. The invesiment advisor(s) referred to in subdivision 3
has been actively engaged in the investment advisory
business and during the applicant’s tenure as president,
chief executive officer, chairman of the board of
directors, or managing pariner, member, trustee or
similar functionary had at least $40 million under
management.

5. The applicant verifies that he/she has read and is
familiar with the investment advisor and investment
advisor representative provisions of the Act and the
provisions of Articles 10 through 14 of this chapter.

6. The applicant verifies that none of the guestions in
ltem 22 (disciplinary history) on histher Form U-4 have
been, or need be, answered in the affirmative.

PART Il
INVESTMENT ADVISOR, FEDERAL COVERED ADVISOR
AND INVESTMENT ADVISOR REPRESENTATIVE
REGULATIONS.

21 VAC 5-80-140. Custody of client funds or securities by
investment advisors or federal coverad advisors.

An investment advisor or federal covered advisor who
takes or has custody of any securities or funds of any client
must comply with the foliowing:

1. The An investment advisor with its principal place of
business located i this Commonwealth shall notify the
commission that it has or may have custody. Such
notification may be given on Form ADV.

2. The securities of each client must be segregated,
marked to identify the particular client having the
beneficial interest thergin and held in safekeeping in
some place reasonably frea from risk of destruction or
other loss.

3. Al client funds must be depesited in one or more
bank accounis containing only clients' funds, such
account or accounis must be maintained in the name of
the investrment advisor or agemt or frusiee for such
clients, and the investment advisor must mainiain a
separate record for each such account showing ihe
name and address of the bank where the account is
maintained, the dates and amounts of deposits in and
withdrawals from the account, and the exact amount of
each client's beneficial interest in the account,

4. immediately affer accepting custody or possession of
funds or securities from any client, the investment
advisor or federal covered advisor must notify the client
in writing of the place where and the manner in which the
funds and securities will be maintained and
subsequently, if and when there is a change in the place
where or the manner in which the funds or securities are
maintained, the investment advisor or federal covered
advisor must give written notica thereof to the client.

5. At least once every three months, the invesiment
advisor or federal covered advisor must send each client
an itemized statement showing the funds and securities
in the investment advisor's or federal covered advisor's
custody at the end of such period and all debits, credits
and fransactions in the client's accournt during such
period.

6. At least once every calendar year, an independent
public accountant must verify ali client funds and
securities by actual examination al a time chosen by the
accountant without prior notice to the investment advisor
or federal covered advisor. A cerlificate of such
accountant stating that he or she has made an
examination of such funds and securities, and describing
the nature and exient of the examination, shall be filed
with the commission promptiy after each such
examination.

7. This section shall not apply to an investment advisor
or federal covered advisor alsc registered as a broker-
dealer under Section 15 of the Securities and Exchangs
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Act of 1934 (16 USC 88 78a-78kK) I the broker-dealer Is
(i} subject o and in compliance with SEC Rule 15¢3-1
{Net Capital Requirements for Brokers or Dealers) [17
CFR 240.15¢3-1] under the Securities Exchange Act of
1934, or (i) a member of an exchange whose members
are exempt from SEC Rule 13c¢3-1, [17 CFR 240.15¢3-1]
under the provisions of paragraph (b)}(2) thereof, and the
broker-dealer is in compliance with all regulations and
seftled practices of the exchange imposing requirements
with respect to financial responsibility and the
segregation of funds or securities carred for the account
of customers.

21 VAC 5-80-150. Agency cross fransactions.

A. For purposes of this section, "agency cross transaction”
means a transaction in which an investment advisor or
federal covered advisor, or any persan controliing, controlled
by, or under common control with such investment advisor or
federal covered advisor, including an investment advisor
representafive, acls as a broker-dealer for both the advisory
client and the person on the other side of the transaction.

B. An investiment advisor or federal covered advisor
effecting an agency cross transaction for an advisory client
shall comply with the following conditions; '

1. Obtain from the advisory client a written consent
prospectively authorizing the investment advisor or
federal covered advisor to  effect agency cross
transactions for such client.

2. Before obtaining such written consent from the client,
disclose fo the client in writing that, with respect to
agency cross transactions, the investment advisor or
federal covered advisor will act as broker-dealer for,
receive commissions from and have a potentially
conflicting division of loyalties and responsibilities
regarding both parlies to the transactions.

3. Al or before the completion of each agency cross
transaction, send the client a written confirmation. The
written confirmation shall include (i) a statement of the
nature of the transaction, (i} the date the transaction
taok place (liiy an offer to furnish, upon reguest, the time
when the transaction took place and (iv) the source and
amount of any other remuneration the investment
advisor or federal covered advisor received or will
receive in connection with the transaction. In the case of
a purchase, if the investment advisor or federal covered
advisor was not participating in a distribution, or, in the
case of a sale, if the investment advisor or federal
covered advisor was not participating in a tender offer,
the written confirmation may state whether the
investment advisor or federal covered advisor has been
receiving or will receive any other remuneration and that
the investment advisor or federal covered advisor wilt
furnish to the client the source and amount of such
remuneration upon the client's written request.

4, At least annually, and with or as parl of any written
statement or summary of the account from the
investment advisor or federal covered advisor, send
each client a written disclosure statement identifying (i)
the fotal number of agency cross transactions during the

pericd since the date of the last such statement or
sumitnary and (i) the total amount of all commissions or
other remuneration the investment advisor or federal
covered advisor received or will receive in connection
with agency cross transactions during the period.

5, Each written disclosure and confirmation required by
this section must include a conspicuous statement that
the client may revoke the written consent required under
subdivision B1 of this section at any time by providing
written notice of revocation to the investment advisor or
federal covered advisor.

8. No agency cross transaction may be effected in which
the same investment advisor or federaf covered advisor
recommended the transaction to both any seller and any
purchaser. :

C. Mothing in this section shall be construed to relieve an
investment advisor, federal covered advisor or investment
advisor representative from acting in the best interests of the
client, including fulfilling his duty with respect {o the best price
and execution for the particular transaction for the client nor
shall it relieve any investment advisor, federal covered
advisor or investment advisor representative of any other
disclosure obligations imposed by the Act.

21 VAL 5-B0-160.
investment advisors.

Recordkeeping requirements for

A, Every investment advisor registered or required to be
registered under the Act shall make and keep cuirent the
following books, ledgers and records, except an investment
advisor having its principal place of business outside this
Commonwealth and registered or licensed, and in
compliance with the applicable books and records
requirements, in the stale where ifs principal place of
business is located, shall only be required to make and keep
currert, and maintain and preserve such form of the following
required books, ledgers and records as are not in addition to
those required under the laws of the state in which it
maintains its principal place of business:

1, A journal or journals, including cash receipts and
disbursements recerds, and any other records of originat
entry forming the basis of entities in any ledger.

2. General and auxiliary ledgers {(or other comparable
records) reflecting asset, liability, reserve, capital,
income and expense accounis.

3. A memorandum of each order given by the
investment advisor for the purchase or sale of any
security, of any insiruction received by the investment
advisor from the client concerning the purchase, sale,
receipt or delivery of a particular security, and of any
modification or canceliation of any such order or
instruction. Such memoranda shall show the terms and
conditions of the order, instruction, modification or
cancellation; shall identify the person connected with the
investment advisor who recommended the transaction to
the client and the person who placed such order; and
shall show the account for which entered, the date of
entry, and the bank, broker or dealer by or through whom
executed where appropriate. Orders entered pursuant to
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the .exércise of. discretionary power shall be so
designated. .

4. All check books, bank statements, cancelled checks
and cash reconciliations of the investment advisor.

-5, All bills-or statements (or copies thereof), paid or
unpaid, relating to the business of the investment advisor
as such. .

6. All trial balances, financial statements, and internal
audit working papers relating to the business of such
investment advisor.

7. QOriginals of all written communications received and
copies of all written communications sent by such
investment advisor relating to (i) any recommendation
madle or proposed to be made and any advice given or
proposed to be given, (i) ‘any receipt, dishursement or
delivery of funds or securities, and (iii) the placing or
execution of any order to purchase or sell any security;
provided, however, (a) that the investment advisor shall
not be required to keep any unsolicited market letters
and other similar communications of general public
distribution not prepared by or for the investment advisor,
and (b) that if the investment advisor sends any notice,
circular or other advertisement offering any report,
analysis, publication or other investment advisory service
to more than 10 persons, the investment advisor shall
not be required to keep a record of the names and
addresses of the persons to whom it was sent; except
that if such notice, circular or advertisement is distributed
to persons named on any lst, the investment advisor
shall retain with a copy of such notice, circular or
advertisement a memorandum describing the list and the
source thereof.

8. A list or other record of all accounts in which the
investment advisor is vested with any discretionary
power with respect to the funds, securities or
transactions of any client.

a. Al powers of attorney and other evidences of the

granting of any discretionary authority by any client to the

investment advisor, or copies thereof.

10. All written agreements (or copies thereof) entered
into by the investment advisor with any client or
otherwise relating to the business of such investment
advisor as such.

11. a. A copy of each notice, circular, advertisement,
newspaper article, investment letter, bulletin or other
communication recommending the purchase or sale of
a specific security, which the investment advisor
circulates or distributes, directly or indirectly, to 10 or
more persons {other than investment advisory clients
or persons connected with such investment advisor),
and if such notice, circular, advertisement, newspaper
article, investment letter, bulletin  or other
communication does not state the reasons for such
recommendation, a memorandum of the investment
advisor indicating the reasons therefor.

b. All of their advertisemenis and all records,
worksheets, and calculations necessary to form the
basis for performance data in their adveitisements.,

12. a. A record of every transaction in a secuity in
which the investment advisor or any investment
advisor representative of such investment advisor has,
or by reason of such transaction acquires, any direct
or indirect beneficial ownership, except (j) transactions
effected in any account over which neither the
investment advisor nor any investment advisor
representative of the investment advisor has any direct
or indirect influence or control; and (i) transactions in
securities which are direct obligations of the United
States. Such record shail state the title and amount of
the security involved; the date and nature of the
“transaction (i.e., purchase, sale or other acquisition or
disposition); the price at which it was effected; and the
name of the broker, dealer or bank with or through
whom the transaction was effected. Such record may
also contain a statement declaring that the reporting or
recording of any such transaction shall not be
construed as an admission that the investment advisor
or investment advisor representative has any direct or
indirect beneficiai ownership in the security. A
transaction shall be recorded not later than 10 days
after the end of the calendar quarter in which the
transaction was effected,

b. An investment advisor shall not be deemed {0 have

violated the provisions of this subdivision 12 because

of his failure to record securities transactions of any

investment advisor representative if he establishes

that he instituted adequate procedures and used

reasonable diligence to obtain promptly reports of all
- transactions required to be recorded.

13. a. Notwithstanding the provisions of subdivision 12
above, where the investment advisor is primarily
-engaged in a business or businesses other than
advising registered investment companies or other
advisory clients, a record must be maintained of every
transaction in a security in which the investment
advisor or any investment advisor representative of
such investment advisor has, or by reason of such
transaction acquires, any direct or indirect beneficial
ownership, except (i) transactions effected in any
account over which neither the investment advisor nor
any investment advisor representative of the
investment advisor has any direct or indirect influence
or control; and (i) transactions in securities which are
direct obligations of the United States. Such record
shall state the title and amount of the security
involved; the date and nature of the transaction (i.e.,
purchase, sale or other acquisition or disposition); the
price at which it was effected; and the name of the
broker, dealer or bank with or through whom the
fransaction was effected. Such record may also
contain a statement declaring that the reporting or
recording of any such ftransaction shall not be
construed as an admission that the investment advisor
or investment advisor representative has any direct or
indirect beneficial ownership in the security. A
transaction shall be recorded not later than 10 days
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after the end of the calendar quarter in which the
transaction was effected. :

b. An investment advisor is "primarily engaged in a
business or businesses other than advising registered
investment companies or other advisory clients” when,
for each of fte most recent three fiscal years or for the
period of time since organization, whichever is less,
the investment advisor derived, on an unconsolidated
basis, more than 50% of (i) its total sales and
revenues, and (i) ils income (or [oss) before income
taxes and extraordinary ffems, from such other
business or businesses,

c. An investment advisor shall not be deemed to have
violated the provisions of this subdivision 13 because
of his failure to record securities transactions of any
investment advisor representative if he establishes
that he Instituted adeguate procedures and used
reasonable diligence to obtain promptly reports of all
transactions required to be recorded. ‘

14. A copy of each written statement and each
amendment or revision thereof, given or sent to any
-client or prospective client of such investment advisor in
accordance with the provisions of 21 VAC 5-80-190 and
a record of the dates that each written statement, and
each amendment or revision thereof, was given, or
offered to be given, to any client or prospective client
who subsequently becomes a client.

15. Every invesiment advisor subject fo 21 VAC 5-80-
170 shall keep in each business office wrtten
procedures which shall include, but not be limited fo, the
duties imposed under 27 VAC 5-80-170.

B. H an invesiment advisor subject to subsection A of this
section has custody or possession of securities or funds of
any client, the records required to be made and kept under
subsection A above shall also include:

1. A journal or other record showing all purchases,
sales, receipts and deliveries of securities (including
certificate numbers) for such accounts and all other
debits and credits to such accounts.

2. A separate ledger account for each such client
showing all purchases, sales, receipts and deliveries of
securities, the date and price of each such purchase and
sale, and all debits and credits.

3. Copies of confirmations of all transactions effected by
or for the account of any such client.

4. A record for each security in which any such client
has a position, which record shail show the name of
each such client having any interest in each security, the
amount or interest of each such client, and the location
of each such security,

C. Every investment advisor subject to subsection A of this
seclion who renders any investment advisory or management
service to any client shall, with respect to the portfolio being
supervised or managed and 1o the extent that the information
is reasonably available to or obtainable by the investment
advisor, make and keep true, accurate and current;

1. Records showing separately for each such client the
securities purchased and sold, and the date, amount and
price of each such purchase and sale.

2. For each security in which any such client has a
current position, information from which the investment
advisor can promptly furnish the name of each such
client, and the current amount or interest of such client.

D. Any books or records required by this section may be
maintained by the investment advisor in such manner that the
identity of any client to whom such investment advisor
renders investment advisory services is indicated by
numerical or alphabetical code or some similar designation.

E. 1. All bocks and records required to be made under the
provisions of subsection A to subdivision C1, inclusive, of
this section shail be maintained and preserved in an
easily accessible place for a period of not less than five
years from the end of the fiscal year during which the last
entry was made on such record, the first two years of
such period in the office of the investment advisor,

2. Parnership articles and any amendments thereto,
articles of incorporation, charters, minute books, and
stock certificate books of the investment advisor and of
any predecessor, shall be maintained in the principal
office of the investment advisor and preserved until at
least three years after termination of the enterprise.

F. An investment advisor subject to subsection A of this
section, before ceasing to conduct or discontinuing business
as an investment advisor shall arrange for and be
responsible for the preservation of the books and records
required to be maintained and preserved under this section
for the remainder of the period specified in this section, and
shall notify the commission in writing of the exact address
where such books and records will be maintained during such
period.

G. All books, records or other documents required to be
maintained and preserved under this section may be stored
on microfilm, microfiche, or an electronic data processing
systern or similar systemn utilizing an internal memory device
provided a printed copy of any such record is immediately
accessible. : :

H. Any book or record made, kept, maintained, and
preserved in comphance with SEC Rules 17a-3 [17 CFR
240.17a-3] and 17a-4 [17 CFR 240.17a-4] under the
Securities Exchange Act of 1934 (15 USC §§ 78a-78kk),
which is substantialty the same as the book, or other record
required to be made, kept, maintained, and preserved under
this section shall be deemed to be made, kept, maintained,
and preserved in compliance with this section.

21 VAC 5.80-170.
representatives.

Supervision of investment advisor

A. An investment advisor or federal covered advisor shall
be responsible for the acts, practices, and conduct of its
investment advisor representatives in connection with
advisory services until such time as the investment advisor
representatives have been properly terminated as provided
by 21 VAC 5-80-110.
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B. Every investment advisor or federal covered advisor
shall exercise diligent supervision gver the advisory activities
of ali of its investment advisor representatives.

C. Every investment advisor representative employed by
an investment advisor or federal covered advisor shali be
subject to the supervision of a supervisor designated by such
investment advisor or federal covered advisor. The
supervisor may be the investment advisor or federal covered
advisor in the case of a sole proprietor, or a partner, officer,
office manager or- any qualified investment advisor
representative in the case of entities other than sole
proprietorships. Al designated supervisors shall exercise
difigent supervision over the advisory activities of all
investment advisor representalives under their responsibility.

D. As part of its responsibility under this section, every
investment advisor or federal covered advisor shall establish,
maintain. and enforce written procedures; i

i i - ;- which shali set forth the
procedures adopted by the investment advisor or federaf
covered advisor, which shall include but not be limited to the
following duties imposed by this section.

1. The review and written approval by the designated
supervisor of the opening of each new client account;

2. The frequent examination of a1I_ client accounts to
detect and prevent irregularities or abuses;

3. The prompt review and written approval by a
designated supervisor of all advisory transactions by
‘investment - advisor representatives and of ali
correspondence pertaining to the solicitation or execution
of all advisory transactions by invesiment advisor
representatives,

4. The prompt review and written approva! of the
handling of all client cc'nmp|aints._

E. Every investment advisor or federal covered advisor
who has designated more than one supensisor pursuant to
subsection C of this seclion shall designate from among its
partners, officers, -or other qualified investment advisor
representatives, a person or group of persons who shall:

1. Supervise and periodically review the activities of the
supervisors designated pursuant to subsection C of this
section; and

2. Pariodically No less often than annually inspect each
business office under hisfher supervision to insure that
the written procedures are being enforced.

All supervisors désfgnated pursuant to this subsection E
shall exercise difigent supervision over the supervisors under
their responsibility to insure compliance with this subsection.

21 VAC 5-80-180.
financial reporting.

Requirements for surety bonds and

A.  Investment advisors required to provide a balance
sheet pursuant to Part U, ltem 14 of Form ADV must
demonstrate a net worth in excess of $25,000. In the case of
an investment advisor that is registered in the state in which it
maintains its principal place of business, its balance sheet

must demonstrate that it is in compliance with the state’s net
worth or net capifal requirements (as the case may be).

B. Investment advisors subject to subsection A above,
whose net worth drops below $25,001, must notify the
Division of Securities and Retail Franchising within 24 hours
of initial awareness of the discrepancy and immediately take
action to establish a net worth in excess of $25,000 or obtain
a surety bond in the penaity amount of $25,000. The surety
bond form (see 21 VAC 5-85-10) must be utilized.
Additionally, within 24 hours after transmitting such notice,
the investment advisor shali file a report with the Division of
Securities and Retail Franchising of its financial condition,
including the foliowing:

1. Atrial batance of all ledger accounts.
2. A computation of net worth.

3. A statement of al! client funds or securities which are
not segregated.

4. A computation of the aggregate amount of client
ledger debit balances,

5. A statement as to the number of client accounts.

C. An investment advisor registered in the state in which it
maintains its principal place of business whose net worth or
net capital (as the case may be} drops below the stafe’s
requirement must notify the Division of Securities and Retail
Franchising within 24 hours of initial awareness of the
discrepancy and immediately take action to establish a net
worth or net capital that is in compliance with the stafe’s
requirement. Additionally, within 24 hours after transmitting
such notice, the investment advisor shall file a report with the
Division of Securities and Retail Franchising of its financial
condition, including the following:

1. A trial balance of all ledger accounts.
2. A computation of nef worth or net capital.

3. A statement of all client funds or securities which are
not segregated.

4. A computation of the aggregate amount of client
ledger debit balances.

5. A statement as fo the number of client accounts.
21 VAC 5-80-190. Disclosure requirements.

A. For purposes of compliance with § 13.1-505.1 of the
Act, a copy of Part |l of Form ADV must be given to clients of
investment advisors or federal covered advisors, or a
brochure containing such information may be utilized.

B. The investment advisor or federal covered advisor or its
registered representatives shall deliver the disclosure
information required by this section to an advisory client or
prospective advisory client:

1. Not less than 48 hours prior to eniering into any
investment advisory contract with such client or
prospective client, or

2. At the time of entering into any such coniract, if the
advisory client has a right to terminate the contract

Volume 13, Issue 18

Monday, May 26, 1997

2287



State Corporation Commission

without penalty within five calendar days after entering
into the contract.

of-Soourities—and-Hetait-Franchising--not-later-than
the-time-ofilsuse: The investment advisor or federal covered
advisor, or ifs registered representatives, shall offer fo deliver
the disclosure information required by this section to an
advisory client or prospective advisory client annually, within
90 days of any investment advisor's fiscal year end.

D. A copy of Part if of Form ADV or the brochure to be
given to clients must be filed by invesiment advisors with the
corrnission af its Division of Securifies and Retail
Franchising not fater than the time of lis use.

MoL—i

D: E If an investment advisor or federal covered advisor
renders substantially different types of invesiment advisory
services to different advisoiy clients, any information required
by Part Il of Form ADV may be omitted from the statement
furnished to an advisory client or prospective advisory client if
such information is applicable only to a type of investment
advisory service or fee which is not rendered or charged, or
proposed to be rendered or charged to that client or
prospective client. :

21 VAC 5-80-200. Dishonest or unethical practices.

A. An investment advisor or federal covered advisor is a
fiduciary and has a duty to act primarily for the benefit of his
clients. White the extent and nature of this duty varies
according to the nature of the relationship between an
investment advisor or federal covered advisor and his clients
and the circurnstances of each case, an investment advisor
or federal covered advisor shaill not engage in unethical
practices, including the following:

1. Recommending to a client to whom investment
supervisory, management or consulting services are
provided the purchase, sale or exchange of any security
without reasonable grounds to believe that the
recommendation is suitable for the client on the basis of
information fumished by the client after reasonable
inguiry concerning the client's investment objectives,
financial situation znd needs, and any other information
known or acquired by the investment advisor or federal
covered advisor afier reasonable examination of the
client's financial records.

2. Placing an order to purchase or sell a security for the
account of a client without written authority to do so.

3. Placing an order to purchase or sell a security for the
account of a client upon instruction of a third party
without first having obtained a written third-party
authorization from the client.

4. Exercising any discretionary power in placing an order
for the purchiase or sale of securities for a client without
obtalning weitten discretionary authority from the client
within 10 business days afler the date of the first
transaction placed pursuant to oral discretionary
authority, uniess the discretionary power relates solely to
the price at which, or the time when, an order involving a

definite amount of a specified security shall be executed,
or both.

5. Inducing trading in a dient's account that is excessive
in size or frequency in view of the financial resources,
investment objectives and character of the account.

6. Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
advisor or federal covered advisor, or a financial
institution engaged in the business of loaning funds or
securities.

7. Loaning money to a client uniess the investment
advisor or federal covered advisor is a financial
institution engaged in the business of loaning funds or
the client is an affiliate of the investment advisor or
federal covered advisor.

8. Misrepresenting to any advisory client, or prospective
advisory client, the qualifications of the investment
advisor or federal covered advisor, or misrepresenting
the nature of the advisory services being offered or fees
to be charged for such service, or omission to state a
material fact necessary to make the statements made
regarding qualifications services or fees, in light of the
circumstances under which they are made, not
misleading.

9. Providing a report or recommendation to any advisory
client prepared by someone other than the investment
advisor or federal covered advisor without disclosing that
fact. This prohibition does not apply to a situation where
the advisor uses published research repoits or statistical
analyses to render advice or where an advisor orders
such a report in the normai course of providing service.

10. Charging a client an unreasonable advisory fee in
light of the fees charged by other investment advisors or
federal covered advisors providing essentially the same
services, .

11. Failing to disclose to clients in writing before any
advice is rendered any material conflict of interest
relating to the investment advisor or federal covered
advisor or any of his employees which could reasonably
be expected to impair the rendering of unbiased and
objective advice including:

a. Compensation arrangements connected with
advisory services to clients which are in addition to
compensation from such clients for such services; or

b. Charging a client an advisory fee for rendering
advice when a commission for executing securities
transactions pursuant to such advice will be received
by the advisor or his employees.

12. Guaranteeing a client that a specific result will be
achieved as a result of the advice which will be rendered.

13. Publishing, circulating or distributing any
advertisement which does not comply with Rule 206(4)-1
under the Investment Advisers Act of 1940 (17 CFR
275.206(4)-1).
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14. Disclosing the identity, affairs, or investments of any
client to any third party unless required by law or an
order of a court or a regulatory agency to do so, or
unless consented to by the client.

15. Taking any action, directly or indirectly, with respect
to those securities or funds in which any client has any
heneficial interest, where the investment advisor or
federal covered advisor has custody or possession of
such securities or funds, when the investment advisor's
action is subject to and does not comply with the
safekeeping requirements of 21 VAC 5-80-140.

16. Entering into, extending or renewing any investment
advisory contract unless such contract is in writing and
discloses, in substance, the services to be provided, the
term of the contract, the advisory fee, the formula for
computing the fee, the amount of prepaid fee to be
returned in the event of contract termination or
nonperformance, whether the contract grants
discretionary power to the investment advisor or federal
covered advisor and that no assignment of such contract
shall be made by the investment advisor or federal
covered advisor without the consent of the other party to
the contract.

The conduct set forth above is not alf inclusive. Engaging
in other conduct such as non-disclosure, incomplete
disclosure, or deceptive practices may be deemed an
unethical business practice. '

B. An investment advisor representative is a fiduciary and
has a duty to act primarily for the benefit of his clients. While
the extent and nature of this duty varies according to the
nature of the relationship between an investment advisor
representative and his clients and the circumstances of each
case, an investment advisor representative shall not engage
in unethical practices, including the following:

1. Recommending to a client to whom investment
supervisory, management or consulting services are
provided the purchase, sale or exchange of any security
without reasonable grounds to believe that the
recommendation is suitable for the client on the basis of
information furnished by the client after reasonable
inquiry concerning the client's investment objectives,
financial situation and needs, and any other information
known or acquired by the investment advisor
representative after reasonable examination of the
client's financial records.

2. Placing an order to purchase or sell a security for the
account of a client without written authority to do so.

3. Placing an order to purchase or sell a security for the
account of a client upon instruction of a third party
without first having obtained a written third-party
authorization from the client.

4. Exercising any discretionary power in placing an order
for the purchase or sale of securities for a client without
obtaining written discretionary authority from the client
within 10 business days after the date of the first
transaction placed pursuant to oral discretionary
authority, unless the discretionary power relates solely to
the price at which, or the time when, an order involving a

definite amount of a specified security shall be executed,
or both.

5. Inducing trading in a client's account that is excessive
in size or frequency in view of the financial resources,
investment objectives and character of the account.

6. Borrowing money or securities from a client unless
the client is a broker-dealer, an affiliate of the investment
advisor representative, or a financial institution engaged
in the business of oaning funds or securities.

7. Loaning money fo a client unless the investment
advisor representative is engaged in the business of
loaning funds or the client is an affiliate of the investment
advisor representative,

8. Misrepresenting to any advisory client, or prospective
advisory client, the qualifications of the investment
advisor representative, or misrepresenting the nature of
the advisory services being offered or fees to be charged
for such service, or omission to state a material fact
necessary to make the statements made regarding
qualifications services or fees, in light of the
circumstances under which they are made, not
misleading.

9. Providing a report or recommendation to any advisory
client prepared by someonea other than the investment
advisor or federal covered advisor who the investment
advisor representative is employed by or associated with
without disclosing that fact. This prohibition does not
apply to a situation where the investment advisor or
federal covered advisor uses published research reports
or statistical analyses to render advice or where an
investment advisor or federal covered advisor orders
such a report in the normal course of providing service.

10. Charging a client an unreasonable advisory fee in
light of the fees charged by other investment advisor
representatives providing essentially the same services.

11. Failing to disclose to clienis in writing before any
advice is rendered any material conflict of interest
relating to the investment advisor representative which
could reasonably be expected to impair the rendering of
unbiased and cbjective advice including:

a. Compensation arrangements connected with
advisory services to clients which are in addition to
compensation from such clients for such services; or

b. Charging a client an advisory fee for rendering
advice when a commission for executing securities
transactions pursuant to such advice will be received
by the investment advisor representative.

12. Guaranteeing a client that a specific result will be
achieved as a result of the advice which will be rendered.

13. Publishing, circulating or distributing any
advertisement which does not comply with Rule 206(4)-1
under the Investment Advisers Act of 1940.

14, Disclosing the identity, affairs, or investments of any
client to any third party unless required by law or an
order of a court or a regulatory agency to do so, or
unless consented to by the client.
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15. Taking any action, directly or indirectly, with respect
to those securities or funds in which any client has any
beneficial interest, where the investment advisor
representative has custody or possession of such
securities or funds, when the invesiment advisor
representative’s action is subject to and does not comply
with the safekeeping requirements of 21 VAC 5-80-140.

18. Entering into, extending or renewing any investment
advisory or federal coverad advisory contract uniless
such contract is in writing and discloses, in substance,
the services to be provided, the term of the confract, the
advisory fee, the formula for computing the fee, the
amount of prepaid fee to be returned in the event of
contract termination or nonperformance, whether the
contract granis discretionary power to the investment
advisor representative and that no assignment of such
contract shall be made by the investment advisor
representative without the consent of the other party to
the contract.

The conduct set forth above is not alf inclusive. Engaging
in other conduct such as non-disclosure, incomplete
disclosure, or deceptive practices may be deemed an
unethical business practice.

21 VAC 5-80-210. Exclusions from definition - of
“investment advisor"” and "federal covered advisor.”

mvestment ad\nsor dees and "federa.f covered advisor” do
not include any person engaged in the investment advisory
business whose only client in this Commonwealth is one (or
more) of the following:

1. An investment company as defined in the Investment
Company Act of 1840 (15 USC §§ 80a-1 through 80a-
64).

2. Aninsurance company licensed to fransact insurance
business in this Commonwealth.

3. A bank, a bank holding company as defined in the
Bank Holding Company Act of 1856 (12 USC § 1841 et
seq.), a trust subsidiary organized under Article 3.1 (§
6.1-32.1 et seq.) of Chapter 2 of Title 6.1 of the Code of
Virginia, a savings institution, a credit union, or a trust
company if the entity is either (i) authorized or licensed to
transact such business in this Commonwealth or (i)
organized under the laws of the United States.

4. A broker-dealer so registered under the Act and
under the Securities ard Exchange Act of 1934 (15 USC
§§ 78a-78kk).

5. An employee benefit plan with assets of not less than
$5,000,000.

6. A governmental agency or instrumentality.

B. Any invesiment advisor or federal covered advisor who
(i) does nof have a place of business located within this
Commonwealth and (i) during the preceding 12 month period
has had fewer than six clienls who are residenis of this
Commonwealih is exciuded from the regisiration and notice
ifing requirements of the Act.

21 VAC 5-80-240. Investment advisor representative
registration on behalf of other investment advisors or
federal covered advisors.

A. The purpose of this section is to permit an individual
who is registered under the Act as an investment advisor
representative to assist clients in the selection of other
investment advisors or federal covered advisors without
being subject to investment advisor representative
registration requirements with respect to the other investment
advisors or federal covered advisors.

As used in this section, the term "other investment advisor”
or "federal cavered advisor” means an investment advisor or -
federal covered advisor other than the one on whose behaif
the individual is registered as an investment advisor
representative.

B. An individual is subject to investment advisor
representative registration requirements of the Act with
respect to any other investment advisor or federal covered
advisor unless the following conditions exist. when the
individual initially engages, with respect to such advisor, in
activity which wouid require registration as an. investment
advisor representative under the Act. \

1. The individual is registered under the Act as an
investment advisor representative of an investment
advisor so registered or a federal covered advisor who
has filed notice under the Act.

2. The other investment advisor is registered under the
Act as an investment advisor or the federal covered
advisor has filed notice under the Act.

C. Except as expressly provided in this section, nothing
contained in this section is intended, or should be construed,
to relieve any person utilizing this section from complying with
the applicable provisions of the Act or of any other of these
regulations. .

21 VAC 5-85-10. Adopted securities forms.

The commission adopts for use under the Abt the forms
contained in the Appendix (not included in- the Virginia
Administrative Code) and listed below.

Broker-Dealer and Agent Forms

Form BD - Uniform Application for Reglstratlon of a Broker-
Dealer (5/94). :

Form S.A.1. - Supplemental Information for Commonwealth
of Virginia to Be Furnished w:th Revised Form BD (rev. 44/86
7/87).

Agreement for Inspection of Records,
Form 5.A.11 - Broker-Dealer's Surety Bond (rev. 1982).

Form S.A.2. - Application for Renewal of a Broker-Dealer's
Registration (rev. 11/96).

Form S.D.4. - Non-NASD Broker-Dealer or Issuer Agent
Renewal Application (4872 1987).

Form S.D.4.A. - Non-NASD Broker-Dealer or Issuer Agents to
be Renewed Exhibit (1974).
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Form $.D.4.B. - Non-NASD Broker-Dealer or Issuer Agents to
be Canceled with no disciplinary history (1974).

Form $.0.4.C. - Non-NASD Broker-Dealer or Issuer Agents
1o be Canceled with disciplinary history (1974).

Form BDW - Uniform Natice of Termination or Withdrawal of
Registration as a Broker-Dealer,

Form U-4 - Uniform Appltcatson for Securities tndustry
Registration (11/91). :

Form U-5 - Uniform Termination Notice for Securities industry
{11/91).

Investment Advisor and Investment Advisor Representative
Forms

Form ADV - Uniform Application for Registration of
Investment Advisors {(eff, July 2, 1987).

Agreement for Inspection of Records..
Surety Bond Form,

Form U-4 - Application for Investment Advisor Representatlve
Registration. See Form U-4 above.

Form U-5 - Application for Withdrawal of an Investment
Advisor Representative. See Form U-5 above.

Form S.A.3. - Affidavit for Waiver of Examination (rev, 11/96).

Form S.A.14 - Consent to Service of Process for Notice Filing
as a Federal Covered Advisor (7/97).

Securities Registration Forms
Form U-1 - Uniform Application to Register Securities.
Form U-2 - Uniform Consent to Service of Process.
Form U-2a - Uniform Form of Corporate Resolution.

Form S.A4. - Registration by Notification - Original |ssue
(rev. 11/96),

Form S.A5. - Registration by Notification - Non-lssuer
Distribution (rev. 11/96),

Form S.A.6. - Registration by Notification - Pursuant to 21
VAC 5-30-50 Non-lssuer Distribution "Secondary Trading"
(1989),

Form S.A.8. - Registration by Qualification.

Form S.A.10 - Request for Refund Affidavit (Unit investment
Trust).

Form S.A.12 - Escrow Agreement.
Form S.A.13 - impounding Agreement.

Form VA-1, Parts 1 and 2 - Notice of Limited Offering of
Securities (rev. 11/96).

Form NF - Uniform Investment Company Notice Filing (4/97).
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LEW]
Rev. +496 391
SUPPLEMENTAL INFORMATION FOR COMMONWEALTH OF
VIRGINIA TO BE FURNISHED WITH FORM BBy

Full name of applicant exactly as stated on Form BD Date

Answer the following questions and supply the information required:
1, Is the applicant "in good standing” in its state of organization? Yes No
2 Submit a check payable to Treasurer of Virginia in the amoust of $200. (§ (3.1-503 £ of the Code

of Virginia)
3. The fotlowing must e submitted along with the Form BD:

a. A completed Agreement for Inspection of Records. (21 VAC 5-20-10B 4)

b. A copy of the fim's written supervisory procedures. Sole proptietorships are exciuded.
{21 VAC 3-20-10B )

4. Financial reports pursuant to 21 VAC 5-20-80.

a Broker-dealers subjeet 1o the Securjties Exchange Act of 1934 {1 SUSCE§ 78a-78ij)
must attach one copv of the applicant's Iatest financial statement, which need not be
audited, retlecting compularion of net capital.

B. Aach All other bioker-dealers must attach one copy of applicant’s Iatest audited financial
statement: and, .

bt Anach one copy of applicant’s latest Joint Regulatory Repcn'or FOCUS Reporzor,

ed, Fumish one-copy of applicant's latest unapdited financial stitement. (If applicant's latest
audited financial statement required by subsection 2 is not dated within 90 days preceding
the filing of this application, the unaudited financial stasement must be dated wi
day period and atiested to by an vificer or ditectar of the applicant).

dee, Attach a copy of all currently effective subordination agreements if applicable.

5 Braker-Dealer bond.

The surety bond must be executed if the broker-dealer is not_subject to the Secyrities Ixchange

Act of 1934, and does not have 2 net werh in excess of $25.000. (§ 13.1-305 B of the Code of

Virginia and 2] VAC 5-20-300), Atlached is the required surety bond in the penal unowy of

by .

6. Exam requiremenss for hnnc:‘pa!s.

See denmition at " Principai” ueder 23 VAC 522070 A 2L

Applicant must comply wath eiitree 3 of b below,

& All principais of applicant have obtiined 3 sumimtm passing peade of 709 on the
USASTIS (Uniform Securitics: Agenl State Law 1xam) enan, Series 63, (he_Uislom
Cyyming . 1
the irector ol the 13
Yes__ Ne

-8 At least two principals of applicant have been registered with the SEC or the NASD as a
general securitdes pringipal (21 VAC 5-20-70 & 2), The NASD requires getieral
securities principals to ke and successfuily pass the Series 24 Exam. Yes Na

FROVIDE EVIDENCE OF THE ABOVE IN THE FORM OF AN NASD EXAM REPORT.
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COMMONWEALTH OF VIRGINIA
STATE CORPORATION COMMISSIGN
DIVISION OF SECURITIES AND RETAIL FRANCHISING

APPLICATION FOR RENEWAL OF REGISTRATION AS AN AGENT OF AN ISSUER

(Print or Type)
Last Name First Name Middie Name
residing at hereby
Street Number City State Zip

applies for a renewal of registration as an agent registered under the Secunties Act. and reaffirms s
connection with the issuer specified helow:

{Name of lssuer)

{Principad Address of issuer

During-th } £t Licanth ided-at th
£

Fastyearn @

The address of the applicant's place of business is to be entered here if other than the prinapal address of
the issuer.

In order to 2ssist in detemmining whether to grant the application. check below whather or ot Lhe apphcant
has been involved in 2ny of the following dunng the preceding registration year,

YES NO
Has baen convicted of felany of misdemeanaor involving dishonesty? () (1]
Has been sued for fraud. deceit or breach of trusi? 0 0
Has peen adjudicated as bankrupt? {} (]
Has any unsausfied judgments against him? () IS
Has been denied a registration ko sell secynties? 1) ()

[ (1

Has had a secunlies registralion suspended of revoked?

It the issuer is ynable 10 answer any of the above with a (NO). the fenewal cannot be pracessed untd the
siluation 15 discussed with he Dvision

CERTIFICATE
The s5uer named m e {oreqoing renewal apphcauon cerifies that the nformanon sugolied s true and

coregl 17 tme Lest of MS knoMmedqe and promites 10 fatfy the COMMIS30M pIQMENY w1t fespect to any
cFange -y AMGrmanon PRIetore qiven

yuer ate

- ‘e
IWSTRUCTIONS
Y. - Damolairs Thezacate 3i 0 mees - aent Doaed tert ot e tea em
R ateds RN P
8 N T I S A L 2 e gL m ey e e e
—at

Tt ree e att e Yo spr. Ted e ang

B T R R T I e PR

Form S.418 197

CONSENT TO SERVICE OF PROCESS
FORNOTICE FILING AS A FEDERAL COVERED ADVISOR

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned, (a

gorporation grganized under the laws of the State of }{a parmership

for the pyrpose of complying with the laws of the
Commonweglth of Virminia relating to the notice filing of a federal covered advisor, hereby irrgyocably
appoints the Clerk of the State Corporation Commission and the sygeessors in such office, its attomey in
the Commonwealth of Virginia upon whom may be served any notice, process or pleading in zny action

or proceeding against it arising out of or in connection with the notice fiting or out of viclation of the

aforesaid laws of said Commonwealth; and the undersigned does hereby consent that any such agtion or

{an ipdividual) (other

progeeding against it may be commenced in any court of competent jurisdiction and proper venue within

said Commonwealth by service of process upon said officer with the same effect ag if the widersigned

was organized or created under the laws of said Commonwealth and had lawfully been served with

process in sajd Commonwealth,

it §5 requested that a copy of any natice, grocess or pleading served hereunder be majled
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FORM NF 407
UNIFORM MNVESTMENT COMPANY NOTICE FILING

Please Read Instructions Prior To Filling Out Farm Strate File No.

Natice 10 the Siate/C Uth of

1 Naime of Issuer

2 Address

3, Type of Filing: (check all chat apply)

[}

O Open-end Murual Fupd O Unit [nvestment Trust Clased-cnd Mumal Fund

O Initial Filing O Renewal Filing O Amendments T Exemption Filing
O Termination O Withdrawal 0 Sales Repont 0 Ingrease Dollar Amount

G- Other (specify)

Fag name chanpes. provide former name:

For amendmenys, apecify nature of the change(sk

4, Description of Securities:
Name of Fund

Classt es) _

Fiscal Year End of the issuzr (if app
Are all of the securitics described on this form offered in one prospectus? Yes if No o0

3 Contact Person:
Name Few
Address

Cigy Sgate
Zip Telephone
EAX: E-Maib

8. CI (EDGARY Federal 1134 (iF appiable) .
Broker-Dealer: _ STC Rewswytion N nd apphicabler _
Broker-Dealer’s CRD B N1ate o} [pearparaton Lhaner

7 Notice Mertod; Begbaning Date: ' _ Endmg e
The rssuer eleces o have us nouce tbing made etfective upon 4li
The issuer cleets to bave 18 notee [1ling peresd bean winlt SEC eitectiveness and thereby aurtes

provide the sbove state prompt nulice of such clfecnveness.

FORM NF

3. Notice Fee: 3
Sales Repart Fee {if applicable) §
Other Fee § Explain

O No Filing Fee Required

9. Ta determina the basis used for calcnlating the filing fee. provide the follawing:
O [ndefinite Amount 0 Definite Amount 5
O Exemption Filing 4 Net Assets: )
10 For filings to increase the doltar amount of securities reported during the notice pericd. provide the following:
48] Previous Amoent of
(23 Arnount of Increase
@ © ive Amount of
1. SALES REPORT [Ta the exteot not applicable, place N/A in the blaok{s)]
Period Covered: ‘Beginning dae: _ f_ /  Enditgr _ ¢/

Balance at beginning of period
Increases during period
Amount availabie for saie

Sales during the period

Unsold balance at end of perjod

Ve

12, UNIFORDI ‘.CONSENT TO SERVICE OF PROCESS {sclect anc}

1. a ‘Was previously filed with state with respect to the issuer of the securities.
by this notice and is incorporated by reference.

1. is| Is attached.

3. a Net applicable (explain);

13. SIGNATURES

The undersigned under penalties of perjury certifies that 'he has executed this Uniform Investment Company notice
on behall of, and with the authority of the issuer. The undersigned and the izsuer reprasent that the information and
statements contamed in the notice filed. are current true and complere (o the best of his or hur knowledue,
infarmation and belief and that any documents submitted with the notice are tnue copies of the oriyinals, and thal the
securifies covered by this Notice are Covered Securities &s defined by Section 18(b)2) of the Securities Acr of 1933,

Dated this day of

Manth Year
For: Hy:
Name of Issuer Signarure of Authonized Agent of lssuer

Print N

Citle of Awent for liauer

The filing of this notice censtitutts 3 hinding agreement by the above-named iswuer aad under the Faws of the jurisdiction
ia whick this Form is filed, that upen receipt of a requess (rim such jurividiction, 1he issuer will prompriy penvide 2 copy of
its cuzzent prosp and/or of addi i informaticn, andsor any oiher dacuwment, if wgy, av tiled Wilh tha
Securities aad Exchange £ ammission, ’

TORM NF
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INSTRUCTIONS TC FORM NF

Form NF should be used for investment company initial filings. renewals. amendments and sales reports.
This form should be used for all fiting options. including definite and indefinite filings.

ITEM 1. MName of Jssuer: State the name of the investment company for which the netice filing is being
made. Do not use the name of the broker-dealer or distmributor.

ITEM 3, Amendment Filings: Provide the applicable information, However. it may not be necessary (o
complete the entire form. Amendments include changes in the correspondent or fund came or a new
fiscal year snd. Chznges such as reorpanizations should be reported under “Other,” with a written
explanation, If in doubt about the proper category, use “Other” and provide an explanation.

JTEM 4. Description of Securities: This information should be provided at the level necessary in the
given state. For example, if the state is a “wrust ievel” state, portfolio and class infermation may not be
requited. A separate Form NF should be filed for each portfolio or class, 1o the extent required by the
piven state. Attach a list of all portfolios or classes for “trust level” states. For states whose fees are
based on the prospeetus, a separate Form NT should be filed for each prospectus and should include a list
of all securities listed in the prospectus.

ITEM 6.

" CIK Number { EDGARY: Please provide the Central Index Key Number that will cross-retercnce the SEC

filing.

Federal TD* Numbers and SEC Registation Numbers: Federal identification numbers are only available

for the fund or trusi, Provide the Federal ID No. and SEC Registration No. if filing in 4 jurisdiction that

requires these numbers.

Fisca! Year: Fiscal year inforpation is not required for unit invesunent trusts, since the fling period runs
concurrently with SEC effectiveness.

{TEM 7. Notice Period: The notice period is established by {aw, administrative regulation or policy in
some jurisdictions. As a resull. one or more of the three options provided on the form may not be
svailable in each jurisdiction. In addition, if the issuer elects to begin the notice filing period on the date
of SEC effectiveness, the notice pericd will end on the date that a renewal filing is required.

ITEM 12, Uniform Consent to Service of Process: The uniform consent to servics of process form is
sepasate from the Notice Filing Form (Form NF). Issuers shall use the Uniform Consent to Service of
Process Form (Form UJ-2).

PROSPECTUS AND STATEMENT OF ADDITIONAL INFORMATION. In some jurisdictions.

you may be required by law, administrative reguiation or policy to file the Form NF with a prospecrus
and/or stalement of additional information,

FORM NF
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MARINE RESOURCES COMMISSION

FINAL REGULATIONS

NOTICE; The Marine Resources Gommission is exempted
from the Administrative Process Act (§ 9-6.14:4.1 of the Code
of Virginia); however, it is required by § 8-6.14:22 B to publish
all final regulations.

Title of Regulation: 4 VAC 20-240-10 et seq. Pertaining to
Tangier Island Crab Scrape Sanctuary {amending 4 VAC
2-240-20).

Statutory Authority; § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 1997.

Summary:

This reguiation prohibits the sefting of crab pofs and the
taking of hard crabs by any gear in a small area north of
Tangier Island. This regulation is promuigated pursuant
lo § 28.2-207 of the Code of Virginia. The effective dafe
of this amendment is May 1, 1997,

Agency Contact: Copies of the regulation may be obtained
from Deborah Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, ‘VA
23607, telephone (757) 247-2248,

4 VAC 20-240-20. Gear limitation; closed area.

It shall be unlawful for any person to place, set or fish a
crab pot or to harvest hard crabs by any gear in the following
area: (all latitudes and longitudes are based on North

Arnencan Datum, iQQ—?%begmmng»mear-the—ner&hemmest

{aemt—e{—begmng 83 (1993) Beginning near the
northernmost point of Fishbone Island, at 37° 53 10.4510"

north, 76° 00" 08.7703” west; thence in a northerly direction
approximately 0.92 miles to a point near the eastemn shore of
Herring isfand, at 37° 54" 03.4504” north, 76° 00" 27.7700"
west; thence in a northerly direction approximately 1.67 miles
to a point near Peach Orchard Point, at 37° 55 41.44971"
north, 76° 00" 53.7692" west; thence following the shoreline
of South Point Marsh to a point on the marsh near South
Point, at 37° 55 19.4499" north, 76° 01' 30.7706" west;
thence due west approximately 0.80 miles to the remains of
the overhead power cable west of the westemnmost point of
Shanks Isfand at 37° 55 20,7107 north, 76° 02’ 31.6527"
west, thence in a southeasterly direction, along the remains
of the overhead power cable, approximalely 2.86 mifes fo a

point near Upper Tump, at 37° 52° 50.5065" north, 76° 00°
456702" west, thence in a northeasterly direction
approximately 0.59 miles fo a point near the northernmost
point of Fishbone Isfand, the point of beginning.

Isf William A. Pruitt
Commissioner

VA.R. Boc. No. R97-436; Filed April 29, 1997, 3:01 p.m.

K ok ok %k ok K kK

Title of Regulation: 4 VAC 20-490-10 et seq. Pertaining to
Sharks (amending 4 VAC 2-450-20, 4 VAC 20-490-40, and
4 VAC 20-490-50).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 1997.

Summary:

This regulation establishes gear resfrictions, a
possession limit, and limifations on the taking and
landing of sharks. This regufation is promulgated
pursuant to § 28.2-201 of the Code of Virginia. This
regujation amends and readopts 4 VAC 20-490-10 et
seq., which was adopfed June 27, 1995, and was made
effective July 1, 1995 The effective date of this
regufation is May 1, 1997.

Agency Contact: Copies of the regulation may be obtained
from Deborah Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

4 VAC 20-490-20. Definitions.

The following words and terms, when used in this chapier,
shall have the following meanings unless the context ciearly
indicates otherwise.

“Carcass length” means that length measured in a straight
line from the anterior edge of the first dorsel fin to the
posterior end of the shark carcass.

"Finning” means removing the fins and returning the
remainder of the shark to the sea.

“Fork length” means that length measured in a straight line
from the tip of the nose of the shark to the center of the fork
of the tail of the shark.

"Longline” means any fishing gear composed of a line in
excess of 1,000 feet in length that has multiple hocks and is
either anchored, floating or attached to a vessel.

"Shark" means any fish of the following species:
Sevengifl shark, Heptranchias perlo

Sixgill shark, Hexanchus griseus

Bigeye sixgill shark, Hexanchus vitulus

Atlantic angel shark, Squatina dumerili

Nurse shark, Ginglymostoma cirratum
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Whale shark, Rhincodon typus

Ragged-tooth shark, Odontaspis ferox

Sand tiger shark, Odontaspis taurus

Bigeye thresher, Alopias superciliousus
Thresher shark, Alopias vulpinus

Basking shark, Cetorhinus maximus

White shark, Carcharodon charcharias
Shorifin mako, Isurus oxyrinchus

Longfin mako, Isurus paucus

Porbeagle shark, Lamna nasus

Tiger shark, Galeocerdo cuvieri

Lemon Shark, Negaprion brevirostris

Blue shark, Prionace glauca

Blacknose shark, Carcharhinus acronotus
Bignose shark, Carcharhinus altimus
Narrowtooth shark, Carcharhinus brachyurus
Spinner shark, Carcharhinus brevipinna

Silky shark, Carcharhinus falciformis
Galapagos shark, Carcharhinus galapagensis
Finetooth shark, Carcharhinus isodon

Bull shark, Charcharhinus leucas

Blacktip shark, Carcharhinus limbatus
QOceanic whitetip shark, Carcharhinus longimanus
Dusky shark, Carcharhinus obscurus
Caribbean reef shark, Carcharhinus perezi
Sandbar shark, Carcharhinus plumbeus
Night shark, Carcharhinus signatus

Atlantic sharpnose shark, Rhizoprionodon terraenovae
Caribbean sharpnose shark, Rhizoprionodon porosus
Scalloped hammerhead, Sphy_rna lewini
Great hammerhead, Sphyrna mokarran
Bonnethead, Sphyma tiburo

Smooth hammerhead, Sphyrna zygaena

"Shark carcass” means any shark whose head, gills, tail,

and viscera have been removed.

4 VAC 20-490-40, Caitch limitations.

A. It shall be unlawfu! for any person to take or catch by
hook-and-line, rod-and-reel, or spear and retain possession
of more than one shark at any time.

1. Any shark taken after the possession limit has been
reached shall be returned to the water immediately.

2. When fishing from any boat or vessel where the entire
catch is held in a common hold or container, the
possession limit shall be for the boat or vessel and shall
be equal to the number of persons on board legally
eligibie to fish. The captain or operator of the boat or
vessel shall be responsible for any boat or vessel
possession limit.

B. It shall be unlawful for any commercial fishing vessel to
have on board or to land more than 7,500 pounds of shark
carcasses per day. The vessel captain or operator is
responsible for compliance with the provisions of this
subsection.

C. Except as provided in subsection D of this section, it
shall be unlawful for any person to land in Virginia or to
possess for commercial purposes any shark less than 58
inches in fork length or any shark carcass less than 31 inches
in carcass length.

D.  Any person may harvest and land for commercial
purposes from Virginia's portion of the Territorial Sea within
the three nautical mile line only up to 200 pounds of shark
carcasses less than the 31-inch minimum carcass length.

4 VAC 20-490-50. Finning.
A. It shall be unlawful for any person to engage in finning.

it shall be unlawfu! for any person to possess fins
prewded—hewave; except that fins may be removed at sea
provided the carcass of the shark is retained and counted as
part of any possession or landing limit. The possession of
any fins without possession of a comparable number of shark
carcasses with fins removed shall be prima facie evidence of
a viplation of this chapter. The boat or vessel captain or
operator is responsible for compliance with the provisions of
this section.

fs/ William A Pruitt
Commissioner

VA.R. Doc. No, R97-438; Filed April 29, 1897, 3 p.m,
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Title of Regulation; 4 VAC 20-560-10 et seq. Pertaining to
the York River, Poquoson River, and Back River, and
Newport News Shellfish Management Areas and the
James River and York River Broodstock Management
Areas {amending 4 VAC 20-5690-20 and 4 VAC 20-560-50).

Statutory Authority; §§ 28.2-201 of the Code of Virginia.
Effective Date: May 1, 1997.
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Preamble:

This regulafion establishes the York, Poguason, Back
River, and Newport News Shellfish Management Areas,
the Hampton Roads Shellfish Relay Area, and the James
River, Back River Reef, Hampion Roads, and York River
Broodstock Management Areas, with provisions fo
control the harvest of clams from those areas. This
regulation is promulgated pursuant fo the authonrty
contained in §§ 28.2-201 and 28.2-503 of the Code of
Virginia. The effective date of this regulation is May 1,
1597. '

Agency Contact; Copies of the regulation may be obtained
from Dehorah R. Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

CHAPTER 560. :
PERTAINING TO THE YORK RIVER, POQUOSON RIVER,
AMNB BACK RIVER , AND NEWFPORT NEWS SHELLFISH
MANAGEMENT AREAS AND THE JAMES RIVER AND
YORK RIVER BROODSTOCK MANAGEMENT AREAS.

4 VAC 20-560-20. Shelifish Management Areas.

A. The York River Shelifish Management Area shall
consist of all public grounds located inshore of a line
beginning at the entrance fo the Virginia Institute of Marine
Science boat basin: at Gioucester Peint, running
northwesterly to Buoy No. 30, thence northwesterly to Buoy
No. 32, thence northwesterly to Buoy No. 34, then
northwesterly to Pages Rock Buoy, thence northwesterly and
ending at Clay Bank Whar.

B. The Pequoson River Shelliish Management Area shall
consist of all public grounds bounded by & line beginning at
Hunts Point Survey Taylor and running northwesterly to
Survey Station Spit, thence northeasterly to Survey Station
Cabin North, thence east to Survey Station Cabin South,
thence southeasterly following the general shoreline (not to
include any creeks or canals) to the flag pole near Survey
Station 80 at York Point, thence 175 degrees to Day Marker
No. 14 and returning to Hunts Point Survey Taylor.

C. The Back River Shelifish Management Area shall
consist of all current public clamming grounds bounded by a
line from corner 3 on Shell Plant 115 through corner 17, a
daymarker, on Shell Plant 115, 237.42 feet to a point being
the point of beginning, thence southeasterly to corner number
1 Public Clamming Ground (PCG#12); thence southeasterly
to corner number 3A Public Clamming Ground (PCG#12);
thence northeasterly to corner number 3 Public Clamming
Ground (PCG#12); thence northwesterly to corner number 2
Pubiic Clamming Ground (PCG#12); thence southwesterly to
the POB. Also, for a period of one year, throughout 1994,
Shell Plant 115 will also be included in the Back River
Shelifish Management Area. ‘

James Rrver Bmodstock Management Area is Iocated msrde
Public Ground No. 1, Warwick County, south of the James

River Bridge, further described as foliows. Beginning at a
comer number 611 (State Plane Coordinates North
249766.12 East 25960717.56); thence Grid Azimuth 308-39-
51, 1074.35 to a comer number 613 (State Plane
Coordinates North 250437.32 East 2505178.68); thence Grid
Azimuth 28-15-00, 366.30' fo a comer number 614 (State
Plane Coordinates North 25075999 Fast 2585352.06);
thence Grid Azimuth 132-36-45, 1114.51" to a comer number
612 (State Plane Coordinates North 25000543 East
2596172.28); thence Grid Azimuth 212-53-03, 284.97" to a
comer number 611, being the point of begmmng, containing
8.04 acres.

E. The York River Broodstock Management Area shall
consist of the area under any portion of the George P.
Coleman Memorial Bridge, in addition to the area within 300
feet of the eastern, or downstream, side of the George P.
Coleman Memorial Bridge and the area within 300 feet of the
western, or upstream, side of the George P. Co!eman
Memorial Bridge.

F. The Newport News Shellfish Management Area shall
consist of all current public clamming grounds bounded by a
line beginning at the intersection of the James River Bridge
and Public Ground No. 1, Warwick County, downstream side;
thence east southeasterly along the boundary fo comer #5,
Public Ground No. 1, ‘Warwick Counly; thence southeast
along the boundary to a comer {249,066.55/2,595,681.74);
thence northeast along the boundary to the intersection of a
line between the James River Bridge and the northwest
comer of Newport News Shipbuilding and Drydock Company
shipyard near station "HELQ,” said fine being perpendicuiar
fo the James River Bridge; thence southeast along the
defined line to the northwest comer of the shipyard; thence
downsfream lo the offshore end of the floating drydock;
thence to the offshore end of shipyard pler #6 just south of
"Stack”: thence fo the offshore end of pier #2 (F R Priv);
thence to FI Y “A” off the end of the pier just south of 23rd
Street; thence to the offshore end of pier #9 (2 F.Y siren);
thence fo the offshore end of the old coal pier downstream of
pier #9; thence to navigational aid FI G."13"; thence to the
northeast comer of the Fan Building on the south island of
the Monitor Merrimac Bridge Tunnel, thence southerly along
the downstream side of the Monitor Merimac Bridge Tunnel
to the first overhead light structure on the bridge tunnel north
of the small boat channel hump, thence northerwesterly to
comer #3, lease #10091 (Hazelwood), thence northwesterly
along the boundary fo comer #2, lease #10091 (Hazelwood),
thence southwesterly fo comer #1, Pubfic Ground No. 2,
Nansemond County; thence northwesterly along the
boundary to comer #6, at the intersection of Public Ground
No. 2. Nansemond County, and Public Ground No. 6, Isle of
Wight County; thence north northwesterly along the boundary
fo comer #614, Public Ground No. 6, Isle of Wight County;
thence north northwesterly along the boundary fo comer #2,
Public Ground No. 6, Isle of Wight Couniy; thence
northwesterly along the boundary fo the intersection of the
James River Bridge and Fublic Ground No. 6, isle of Wight
County; thence northeasterly along the downstream side of
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the James River Bridge to the inlersection with Public Ground
No. 1, Warwick County, at the point of beginning.

G. The Back River Reef Broodstock Management Area
shall consist of the area within a 2000 radius of the center
buoy, with a position of 37 08" 12" north, 76 13’ 54" west.

H. The Hampton Roads Shellfish Relay Area shall consist
of all condemned clamming grounds bounded by a line
beginning at the upstream side of the large fishing pier on the
southeast side of Old Point Comfort; thence upstream along
the shorefine to Newport News Creek thence to the
southeast comer of the Monitor Merimac Bridge Tunnel
island along the downstream side, thence fo F1 R "127
thence to the northeast corner of the Fan Building on the
southem island of the bridge tunnel; thence southery along
the downstream side of the bridge tunnel to the south line of
FPublic Ground Number 1, Nansemond County, then easterly
along the Public Ground fo Craney Island Disposal Area;
thence clockwise around the boundaries of the disposal area
to its intersection with the shore, thence afong the shore to
the northeast comer of Craney Isfand, thence through
navigational aid F1 G “217 to the point where it intersecls a
fine drawn from the shoreward end of pier number 6 at
Lamberis Point to the southeast comer of Tanner Point;
thence along the shore fo the point of intersection with the
fiprapped shoreline of the Hampton Roads Bridge-Tunnel
istand at Fort Wool; thence easterly around this island fo its
eastemmost pointf; thence north northwesterly fo lhe
intersection of the shoreline and the upstream side of the
large fishing pier on the east side of Old Point Comfort at the
point of beginning.

I. The Hampton Roads Broodstock Management Area will
consist of not less than 100 acres and shall be established
within the Hampton Roads Shelifish Relay Area.

4 VAC 20-560-40. Patent tong season.

A. The lawful season for the harvest of clams by patent
tong from the York, Poquoson and Back River Shelffish
Management Areas shall be January 1 through March 31.

B. It shail be unlawful for any person to harvest clams by
patent tong from either the York, Poquoson, or Back River
Shellfish Management Area from April 1 through December
31.

C. Shell planting area 115 in Back River will he closed at
the end of the 1994 season for evaluation by the VMRC
Fisheries Management Division.

D. The lawful season for the harvest of clams by patent
tong from the Newport News Shellfish Management Area
shall be December 1 through May 31.

E. It shall be unlawful for any person to harvest clams by
pafent tong from the Newport News Shellfish Management
Area from Apnl 1 through November 30.

4 VAC 20-560-50. Time of day and harvest restrictions.

A. It shall be unlawful for any person to harvest clams by
patent tong from either the York or Poguoason River Shellfish
Management Area before sunrise or after 2 p.m.

B. It shall be unlawfui for any person to harvest clams by
patent tong from the Back River Shellfish Management Area
before sunrise or after 4 p.m.

C. It shall be uniawful for any person to harvest clams by
patent tong from either the York, Poquoson, Mewport News
or Back River Shelifish Management Area on Saturday or
Sunday.

D. It shall be unlawful for any person to harvest any
shellfish from the James River, Back River Reef Hampion
Roads, or York River Broodstock Management Area at any
time.

E. It shall be unlawful for any person o harvest clams by
patent tong from the Newport News Shellfish Management
Area before sunrise or affer 2 p.m.

F. It shail be unlawful for any person to possess any
amount of hard clams from the Mewport News Shelifish
Management Area or the Hampton Roads Shellfish Relay
Area which consists of more than 2.0% by number of clams,
which can be passed through a 1Y% inside diameter culling
ring. The 2.0% allowance shall be measured by the marine
patrol officer from each container or pile of clams.

4 VAC 20-560-60. Penalty.

A. As set forth in § 28.2-903 of the Code of Virginia, any
person violating any provision of this chapter shall be guilty of
a Class 3 misdemeanor, and a second or subsegquent
viclation of any provision of this chapter committed by the
same person within 12 months of a prior violation is a Class 1
misdemeanor.

B. In addition to the penallies prescribed by law, any
person violating 4 VAC 20-560-50 D shall immediately retum
all harvested shellfish to the Broodstock Managememnt Area,
shall cease harvesting on that day, shall be required to
appear before the Marine Resources Commission pursuant
to any violation, and all harvesting apparatus shall be subject
to seizure.

C. The Marine Resources Commission may revoke the
permit of any person convicted of a violation of this chapter.

D. All clams in any container or pile found in violation of 4
VAC 20-560-50 F shali be refumed to the water by the
clammer as directed by the marine patrof officer.

Is/ William A, Pruitt
Commissioner

VAR. Doc. No, R97-438; Filed April 29, 1997, 3 p.m.

LR

Title of Regulation: 4 VAC 20-88D-10 ot seq. Pertaining o
Channeled Wheik {amending 4 VAC 20-890-20 and 4 VAC
20-890-30, and adding 4 VAC 20-880-35).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 1997.
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Preamble;

This regulation establishes limitations on the commercial
harvest and possession of channeled whelks in order fo
conserve this resource and provide for confinued
recruitment of channeled whefk to the fishery. The
fimitations inciude a minimum possession size and
fanding limit and restrictions on the type of gear which
can be used tc harvest channeled whelk from Virginia
waters. This regulation is promulgated pursuant to the
authonty contained in § 28.2-207 of the Code of Virginia.
The effective date of this regulation is May 1, 1987,

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.G. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

4 VAC 20-890-20. Definitions.

The following words and terms, when used in this chapter,
shall have the following meaning unless the context clearly
indicates otherwise:

"Channeled whelk” means any whelk of the species
Busycofypus canaliculatus. ‘

- “Land” or "landing” means to enter port with channeled
whelk on board any boat or vessel fo begin offfoading
channeled whelk, or to offload channeled whelk.

"Length" means the total length of a channeled whelk,
measured from the tip of the apex o the outer tip of the shell
opening.

4 VAC 20-890-30. Minimum size limits.

A: it shali be untawiul for any person to possess channeled
whelk less than five 5-Jz inches in length.

4 VAC 20-890-35. Possession and landing limits.

A. The possession and landing limits for channeled wheik
shall be 60 bushels per vessel, however, if the vessel is
operated by a person peimitied to harvest channeled whelk
from Virginia waters, the possession and landing limit shall
be equal fo the number of persons on board the vessel who
are permitted to harvest channeled whelk from Virginia
wafers multiplied by 60 bushels.

B. it shall he unlawful for any person lo possess aboard
any vessel or fo land more than the possession and landing
fimit for channeled whetk specified in subsection A of this
section. In the enforcement of this provision, the vessel
operator or captain shall be responsible for the possession
and landing limit.

Is! William a. Pruitt
Commissioner

VA.R. Doc. No. Re-439; Filed April 29, 1997, 3:02 p.m.
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Title of Regutation. 4 VAC 20-960-10 et seq. Pertaining to
Tautog.

Statutory Authority. § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 1997.

Preamble:

This regulation establishes minimum size limits and gear
restrictions for tautog. This regulation is promulgated
pursuant to the authority contained in § 28.2-201 of the
Code of Virginia. The effective date of this regulation is
May 1, 1997.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawihen, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

CHAPTER 960.
PERTAINING TO TAUTOG.

4 VAC 20-960-10. Furpose.

The purpose of this chapter is to (i) reduce fishing mortality
in the tautog fishery to assure that overfishing does notf occur
and (i) increase the spawning stock biomass.

4 VAC 20-960-20. Definitions.

The following words and terms, when used in this chapfer,
shall have the following meaning unless the context clearly
indicates otherwise.

“Tautog” means any fish of the species Tautoga onitis.
4 VAC 20-860-30. Minimum size limits.

A. The minimunn size limit of tautog shall be 13 inches total
length.

B. It shall be uniawful for any person fo possess any
tautog less than 13 inches fotal length.

C. It shall be unlawful for any person to sell, frade, or
barter, or offer to sell, trade, or barter any tautog less than 13
inches fofal length.

D. Total length shall be measured in a straight line from tip
of nose fo tip of tail.

4 VAC 20-960-40. Gear restrictions.

It shall be untawful for any person to place, set, or fish any
fish pot in Virginia tidal waters for the purposes of harvesting
taufog or to possess or to fand in Virginia taufog harvested by
fish pots which are nof consfructed with hinges and fasteners
on one panel or door made of one of the following degradable
materials:

1. Untreated hemp, jute, or cotfon striing of 3/16” (4.8
mmy} or smaller diameter;

2. Magnesium alloy, timed float releases (pop-up
devices) or similar magnesium alloy fasteners; or

3. Ungalvanized or uncoated wire of 0.094" (2.39 mm) or
smaller diameter.
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4 VAC 20-960-50. Penalty.

As set forth in § 28.2-903 of the Code of Virginia, any
person violating any provision of this chapte