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THE VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER is an official state publication issued
every other week throughout the year. Indexes are published
uarterly, and the tast index of the year is cumulative, THE VIRGINIA
EGISTER has several functions. The new and amended sections of

regulations, both as proposed and as finally adopted, are required by

law to be published in THE VIRGINIA REGISTER OF
REGULATIONS. In addition, THE VIRGINIA REGISTER is a source
of other information about state government, including all emergency
regulations and executive arders issued by the Governor, the Virginia
Tax Builetin issued periodically by the Department of Taxatjon, and
hotices of public hearings and open meetings of state agencies.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulatiens must
first publish in the Virginia Register a notice of intended regulatory
action; a basis, purpose, substance and issues statement; an
economic impact analysis prepared by the Department of Planning
and Budget; the agancy's response to the economic impact analysis;
a summary; a notice giving the public an opportunity to comment on
the proposal; and the text of the proposed regulation.

Following publication of the preposal in the Virginia Register, the
promulgating agency receives public comments for @ minimum of 60
days. The Governor reviews the proposed regulation to determine if it
is necessary to protect the public health, safety and welfare, and if it
is clearly written and easily understandable, If the Governor chooses
to comment on the proposed regulation, his comments must be
transmitted to the agency and the Registrar no later than t5 days
foliowing the completion of the 6C-day public comment peried. The
Governor's comments, if any, will be published in the Virginia
Register. Not less than 15 days following the completion of the 60-
day public cemment period, the agency may adopt the proposed
regulation.

The appropriate standing committee of each branch of the General
“ssembly may meet during the promulgation or final adoption process

i file an objection with the Registrar and the promulgating agency.
+he objection will be published in the Virginia Register, Within 21
days after recelpt by the agency of a legisiative objection, the agency
shall file a response with the Registrar, the objecting legislative
committee, and the Governor.

When final actiop is taken, the agency again publishes the text of
the regulation as adopted, highlighting all changes made to the
proposed regulation and explaining any substantial changes made
since publication of the proposal. A 30-day final adoption period
begins upen final publication in the Virginia Register.

The Governor may review the finat regulation during this time and,
if he objects, forward his objection to the Registrar and the agency.
In addition to or in diey of filing a formal. objection, the Governor may
suspend the effective date of a portion or all of a regulation until the
end of the nex{ reguiar General Assembly gession by issuing a

directive signed by a majority of the members of the appropriate
standing commitiees and the Governor, The Geovemner's objection or

suspension of the regulation, or both, will be published in the Virginia
Register. If the Governor finds that changes made fo the proposed
regulation have substantial impact, he may require the agency to
provide an additional 30-day public comment periad an the changes.
Notice of the additional public comment period required by the
Governor will be published in the Virginia Register.

The agency shall suspend the reguiatory process for 30 days when
it receives requests from 25 or more individuals ta solicit additional
public cemment, unless the agency determines that the changes
have minor or inconsequential impact,

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the
promulgating agency, unless (i) a legislative objection has been filad,

which event the regulation, unless withdrawn, becomes effective on

2 date specified, which shall be after the expiration of the 21-day
extension period; (i) the Governer exercises his authority to require
the agency to provide for additional public comment, in which event

the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the period for which
the Governor has provided for additional public comment; (iii) the
Governor and the General Assembly exercise their authority to
suspend the effective date of a regulation uniil the end of the next
regular legislative session; or {iv) the agency suspends the regulatory
process, in which event the regulation, unless withdrawn, becomes
effective on the date specified, which shall be after the expiration of
the 30-day public comment period.

Proposed regulatory action may be withdrawn by the promulgating
agency at any time before the regulation becomes final.

EMERGEMNCY REGULATIONS

"If an agency demonstrates that (i) there is an immediate threat to
the public's _health or safety; or (i) Virginia statutory law, the
appropriation act, federal law, or federal regulation requires a
regulation fo take effect no later than (a) 280 days from the
enactment in the case of Virginia or federal law or the appropriation
act, or (b) 280 days from the effective date of a federal regulation, it
then requests the Governor's approval to adopt an emergency
regulation. The emergency regulation becomes operative upen its
adoption and filing with the Registrar of Regutations, unless a later
date is specified. Emergency regulations are limited to addressing
specifically defined situations and may not exceed 12 months in
duration. Emergency regulations are published as scon as possible in
the Register.

During the time the emergency status is in effect, the agency may
proceed with the adoption of parmanent regulations through the usual
procedures. To begin promuigating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation; and (i) fite the proposed regulation with the Registrar
within 180 days of the effective dale of the emergency regulation. If
the agency chooses not to adopt the regulations, the emergency
status ends when the prescribed time limit expires.

STATEMENT

The  foregeing conslitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 (§ 9-6.14:7.1 et seq.) of Chapter 1.1:1 of the
Code of Virginia be examined carefully.

CI'i'ATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number, and
date. 12:8 VA.R. 1096-1106 January B8, 1996, refers to Volume 12,
Issue 8, pages 1096 through 1106 of the Virginia Register issued on
January 8, 1996,

"THE VIRGINIA REGISTER OF REGULATIONS" (USPS-001831)
is published bi-weekly, with quarterly cumulative indices published in
January, April, July and October, for $100 per year by the Virginia
Code Commission, General Assembly Building, Capifol Sguare,
Richmond, Virginia 23219. Telephone (804) 786-3591. Periodical
Postage Rates Paid at Richmond, Virginia. POSTMASTER: Send
address changes to THE VIRGINIA REGISTER OF REGULATIONS,
910 CAPITOL STREET, 2ND FLOOR, RICHMOND, VIRGINIA
23219.

The Virginia Register of Regulations is published pursuant to
Article 7 (§ 9-6.14:22 et seq.} of Chapter 1.1:1 of Title 9 of the Code
of Virginia. Individual copies, if available, may be purchased for
$4.00 each from the Registrar of Regulations.

Members of the Virginia Code Commission: Joseph V. Gartlan, Jr.,
Chairman; W. Tayloe WMurphy, Jr., Vice Chairman, Robert L.
Calhoun; Russell M. Carneal; Bernard S. Cohen; Jay W. DeBoer;
Frank S. Ferguson; E. M. Miller, Jr.; Jackson E. Reasor, Jr.;
James B. Wilkinson.

Staff of the Virginia Register: E. M. Miller, Jr., Acting Registrar of
Reguiations; Jane D. Chaffin, Deputy Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 indicates entrigs since last publication of the Virginia Register

TITLE 2. AGRICULTURE

BOARD OF AGRICULTURE AND CONSUMER
SERVICES

t Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Agricutture and Consumer
Services intends to consider amending regulations entitied: 2
VAC 5-610-10 et seq. Rules Governing the Solicitation of
Contributions.. The purpose of the proposed action is to
clarify the general application of the Virginia Solicitation of
Cantributions (VSOC) Law, to include recent changes to the
VS0C |Law, as well as to review the current regulation for
effectiveness and continued need, This is necessary
becayse six additional amendments to the VS30C Law have
been passed since 1991 which need to be addressed. The
contemplated amendments to the current regulation would
bring the regulation into conformity with these amendments in
the VSOC Law, streamline the charities' application
procedures for exemption from registration, establish
“sclosure procedures for compliance by professional

licltors with the VSOC Law, and assure uniform regulation
of charitable solicitations throughout the Commenwealth.
The agency invites comment on whether there should be an
advisor appointed for the present regulatory action. An
advisar is () a standing advisory panel, (i) an ad-hoc
advigory panel, (i) consultation with groups, (iv) consultation
with indlviduals, or {v) any combination thereof. The agency
intends to hold a public hearing on the proposed regulation
after publication.

Statutory Authority: § 57-66 of the Code of Virginia.

Publle comments may be submitted until March 5, 1998, to Jo
Freeman, Senior Investigator, Department of Agriculture and
Consumer Services, Office of Consumer Affairs, P.O. Box
1183, Rlchmond, VA 23218.

Contact; Evelyn A. Jez, Manager, Strategic Support Unit,
Deparment of Agriculture and Consumer Services, Office of
Cansumer Affairs, P.O. Box 1183, Richmond, VA 23218,
telephone (804) 786-1308, FAX (804) 371-7479, toll-free 1-
800-552-9963 or 1-800-828-1120/TDD B

VAR, Doc. No. R98-168; Filed Decamber 30, 1957, 9:35 a.m.

TITLE 11. GAMING
VIRGINIA RACING COMMISSION

+ Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14.7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitted: 11 VAC 10-100-
10 et seq. Regulations Pertaining to Horse Racing with
Pari-Mutuel Wagering: Horses. The purpose of the
proposed action is to amend the regulation pertaining to
racehorses in regards to lip-tattoo requirements and any
other matters arising from the public comment pericd. The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority. § 59.1-368 of the Code of Virginia.
Public comments may be submitted until February 18, 1998.

Contact: William H. Andersen, Policy Analyst, Virginia
Racing Commission, 10700 Horsemen's Rd., New Kent, VA
23124, telephone (804) 966-4200 or FAX (804) 966-8906.

VA.R. Doc. No. Rg8-158; Filed December 18, 1997, 3:34 p.m.

T Motice of intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14.7.1 of the
Code of Virginia that the Virginia Racing Commission intends
to consider amending regulations entitled: 11 VAC 10-110-
10 et seq. Regulations Pertaining to Horse Racing with
Pari-Mutuel Wagering: Entries. The purpose of the
proposed action is to amend the regulation pertaining to
entries in light of the commission's experience of the first
race meeting at Colonial Downs and any other matters. The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: § 59.1-362 of the Code of Virginia.
Public comments may be submitted until February 18, 1998.

Contact:  Wiliam H. Anderson, Policy Analyst, Virginia
Racing Commission, 10700 Horsemen’s Rd., New Kent, VA
23124, telephone (804) 966-4200 or FAX (804} 966-3906.

VAR. Coc. No, R98-157; Filed December 19, 1997, 3:34 p.m.
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Notices of Intended Regulatory Action

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled;
12 VAC 30-120-310. Waivered Services: Services
Exempted from Medallion. The purpose of the proposed
action is to provide direct access to obstetriclans-
gynecologists without a referral from a primary care provider.
The agency does not intend to hold a public hearing on the
proposed ragulation after publication,

Statutory Authority: § 32.1-325 of the Code of Virginia.

Fublic cormments may be submitted untit February 18, 1998,
to Scott Canady, Department of Medical Assistance Services,
G600 East Broad Street, Suite 1300, Richmond, VA 23219,

Contact:  Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 [. Broad St., Suite 1300, Richmond, VA
23219, telephone (804) 371-8850 or (804) 371-4981,

VA,R. Doc. Ne. R98-167; Filed December 29, 1997, 1:55 p.m,

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 8-6.14:7.1 of the
Code of Virginia that the State Mental Health, Mental
Retardation and Substance Abuse Services Board intends to
consider repealing regulations entitled: 12 VAC 35-120-10 et
seq. Rules and Regulations to Assure the Rights of
Patients of Psychiatric Hospitals and Other Psychiatric
Facilities Licensed by the Department of Mental Health,
Mental Retardation and Substance Abuse Services. The
purpose of the proposed action is {o repeal regulations that
will be superseded by 12 VAC 35-115-10 et seq., Rules and
Regulations to Assure the Rights of Clients in Facilities and
Programs Operated, Funded or Licensed by the Department
of Mental Health, Mental Retardation and Substance Abuse
Services. The agency intends to hold a public hearing on the
repeal of the proposed regulation after publication.

Statutory Authority: §§ 37.1-10 and 37.1-84.1 of the Code of
Virginia,
Public comments may be submitted until January 22, 1998.

Contact: Marion Greenfield, Policy Analyst, Department of
Mental Healih, Mental Retardation and Substance Abuse
Services, Office of Planning and Regulations, P.O. Box 1797,

Richmond, VA 23218, telephone (B04) 786-6431 or FAX
(804) 371-0092.

VA.R. Doc. No. RE8-137; Filed December 3, 1897 10:10am.

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF MEDICINE

Notice of Intended Regufatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-50-10 et
seq. Regulations Goveming the Practice of Physician
Assistants. The purpose of the proposed action is to amend
regulations in order to permit a physician assistant to apply
without an additional fee for a license to practice as a
volunteer in a nonprofit clinic. The agency intends to hold a
public hearing on the proposed regulation after publication.

Statutory Authority. § 54,1-2400 of the Code of Virginia.
Public comments may be submitted until January 21, 1998,

Contact: Warren W. Koontz, M.D., Executive Director, Board
of Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9808 or FAX (804) 662

9943, .

VAR, Doc. No. R98-125; Filed November 20, 1997, 11:14 a.m.

BOARD OF OPTOMETRY

+ Notice of intended Regulatory Action

Notice is hereby given in accordance with § 8-6.14.7.1 of the
Code of Virginia that the Board of Optometry intends to
consider amending regulations entitied: 18 VAC 105-20-10
et seq. Regulations of the Virginia Board of Optometry.
The purpose of the proposed action is to amend regulations
in order to provide guidance on conditions and provisions that
would permit an optometrist to practice adjacent to a
commercial or mercantile establishment. The agency intends
to hold a public hearing on the proposed regulation after
publication.

Statutary Authority: §§ 54.1-2400 and 54.1-3205 of the Code
of Virginia.

Public comments may be submitted until February 18, 1998,

Contact: Elizabeth A, Carter, Ph.D., Executive Director,
Board of Optometry, 6606 W. Broad St., 4th Floar, Richmond,
VA 23230-1717, telephone (804) 662-9910 or FAX (804) 662-
9043,

Virginia Regisfer of Regulations

1280



Notices of Intended Regulatory Action

VAR, Doc. No. R98-162; Filed December 23, 1997, 12:06 p.m.

TITLE 22. SOCIAL SERVICES
BOARD OF SOCIAL SERVICES

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Social Services intends to
consider repealing regulations entitled; 22 VAC 40-710-10 et
seq. Child Protective Services Client Appeals, The
purpose of the proposed action is to repeal the current Child
Protective Services Client Appeals regulatiop that has been
replaced by a more comprehensive child protective services
regulation that became effective January 1, 1998. The new
regulation, 22 VAC 40-705-10 et seq., combines bhoth
programmatic and appeals regulations, The agency does not
intend to hold a public hearing on the repeal of the proposed
regulation after publication.

Statutory Authority: §§ 63.1-25 and 63,1-248.6:1 of the Code
of Virginia.

Public comments may be submitted untll February 18, 1998,

Contact.  Jane Clements, Appeals Program Manager,
nartment of Social Services, 730 E. Broad &t., Richmond,
23219, telephone (804) 692-1832 or FAX (804) 692-1804,

VA.R. Doc. No. R88-162; Filed December 23, 1997, 12:06 p.m.
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PUBLIC COMMENT PERIODS - PROPOSED REGULATIONS

Notice is given in compliance with § 9-6.14:7.1 of the Code of Virginia that the following public hearings and public comment
periods regarding proposed state agency regulations are set to afford the public an oppoitunity to express their views.

PUBLIC COMMENT PERICDS REGARDING STATE AGENCY REGULATIONS

Effective July 1, 1885, publication of notices of public comment periods in a newspaper of
general circulation in the state capital is no fonger required by the Administrative Process Act (§
9-6.14.1 et seq. of the Code of Virginia). Chapter 717 of the 1995 Acts of Assembly eliminated
the newspaper publication requirement from the Administrative Process Act.
Register of Regulations, the Registrar of Regulations has developed this section entitied “Public
Comment Periods - Proposed Regulations” to give notice of public comment periods and public
hearings to be held on proposed regulations. The notice will be published once at the same
time the proposed regulation is published in the Proposed Regulations section of the Virginia
Register. The notice will continue to be carried in the Calendar of Events section of the Virginia
Register until the public comment period and public hearihg date have passed.

In The Virginia

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

March 20, 1928 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to amend regulations
entiled: 12 VAC 30-50-10 et seq. Amount, Duration,
and Scope of Medical and Remedial Care Services.
The purpose of the proposed action is to provide
reimbursement for high dose chemotherapy and bone
marrow/stermn cell transplants for individuals over the age
of 21 who have been diagnosed with lymphoma or
breast cancer. This package will also clarify the
reimbursernent policy for transplants.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Plblic comments may be submitted until March 20, 1998, to
Anita Cordill, Department of Medical Assistance Services,
600 East Bread Street, Suite 1300, Richmond, VA 23218.

Contact: Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Depariment of Medical Assistance
Services, 600 £. Broad St., Richmond, VA 23219, telephone
(804) 786-7959 or (804) 371-8854 or FAX (804) 371-4881.

LI AR

March 20, 1998 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to amend regulations
entitlted: 12 VAC 30-80-10 et seq. Amount, Duration,
and Scope of Medical and Remedial Care Services.
This action proposes to expand the array of services

which can be provided by school-employed medical
personnel and reimbursed by Medicaid.

Statutory Authority; § 32.1-325 of the Cade of Virginia.

Public comments may be submitted until March 20, 1998, to
Jeff Nelson, Division of Policy and Research, Department of
Medical Assistance Services, 600 East Broad Street, Suite
1300, Richmond, VA 23219.

Contact:  Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Richmond, VA 23219, telephone
(804) 786-7959 or (804) 371-8854 or FAX (804) 371-4981.

i
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March 20, 1998 - Public comments may be submitted unti
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Depariment of Medical
Assistance Services intends to amend regulations
entitled: 12 VAC 30-90-10 et seq. Methods and
Standards for Establishing Payment Rates for Long-
Term Care. These regulations propose to provide
additional reimbursement to certain nursing facilities
which provide special services to individuals who have
traumatic brain injuries.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March 20, 1998, to
Regina Anderson-Cloud, LTC Policy, Department of Medical
Assistance Services, 800 Fast Broad Street, Suite 1300,
Richmond, VA 23210,

Contact: Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 800 E. Broad St., Richmond, VA 23219, telephone
(804) 786-7959 or (804) 371-8854 or FAX (804) 371-4981.
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irch 20, 1998 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to amend regulations
entitied: 12 VAC 30-120-10 et seq. Waivered Services.
The proposed regulation specifies the requirements and
standards for the provision of consumer-directed
personal attendant services. The censumer-directed
PAS program will provide home and community-based
care personal attendant services to consumers who
meet Medicaid eligibility and financial requirements, The
service will allow qualifying consumers to remain in their
homes, directing their own care, rather than receiving
services under the home health agency model or being
institutionalized. This proposal is mandated by Chapter
924, 1997 Appropriation Act. Public hearings have
already been held on these regulations.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March 20, 1998, to
Karen Lawson, LTC Policy, Department of Medical
Assistance Services, 600 East Broad Street, Suite 1300,
Richmaond, VA 23219.

Contact: Victoria P. Simmons or Robera ,J. Jonas,

Regulatory Coordinators, Department of Medical Assistance
"(Vl'ces, 600 E. Broad St., Richmond, VA 23219, telephone
4) 786-7959 or (804) 371-8854 or FAX (804) 371-4981,

% 2 L 4

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

February 23, 1998 - 10 a.m. — Public Hearing
Department of Housing and Community Development, 501
North Second Street, Richmond, Virginia,

March 20, 1998 — Public comments may be submitted unti!
this date.

Notice (s hereby given in accordance with § 9-6,14:7.1 of
the Code of Virginia that the Board of Housing and
Commupnity Development intends to amend regulations
entitted: 13 VAC 5-61-10 et seq. Virginia Uniform
Statewide Building Code/1996. The purpose of the
proposed action is to establish standards for automatic
sprinkler (fire) systems in certain dormitories at colleges
and universities,

Statutory Authority: §§ 36-98 and 36-99.3 of the Code of
Virginia.

“'Plic comments may be submitted until March 20, 1998.

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501 N.
2nd St., Richmond, VA 23219, telephone (804) 371-7170 ar
FAX (804) 371-7092.

+ : b
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbof Key
Roman type indicates existing text of regulations, falic type indicales proposed new text.
Language which has been stricken indicates proposed text for deletion,

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: High Dose Chemotherapy and Bone
Marrow Transplaniation.

12 VAC 306-50-10 et seq. Amount, Duration, and Scope of
Medical and Remedial Care Services (amending 12 VAC
30-50-100, 12 VAC 30.80-140 and 12 VAC 30-50-540;
adding 12 VAG 30-80-550, 12 VAC 30-50-560 and 12 VAC
30-50-870).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date:  N/A - Public comments may be
stbmitted uintit March 20, 1998,

(See Calendar of Events section

for additiorat information)

Basis and Authority: Section 32.1-325 of the Code of Virginia
grants to the Board of Medical Assistance Services the
authority to administer and amend the Plan for Medical
Assistance. Section 32.1-324 of the Code of Virginia grants
to the Direcior of the Department of Medical Assistance
Services (DMAS) the authority to administer and amend the
Plan for Medical Assistance in lieu of board action pursuant
to the board's requirements. The Adminisirative Process Act
(APA) provides for this agency's promulgation of proposed
regulations subject to the Governor's review.

Subseguent fo an emergency adoption action, the agency is
initiating the public notice and cormment process as contained
in Article 2 of the APA. The emergency regulation became
effective on July 1, 1997, Section 9-6,14:4.1 C of the Code
of Virginia requires the agency to file the Notice of Intended
Regulatory Action within 60 days of the effective date of the
ermergency regulation if it intends to promulgate a permanent
replacement regulation. The Notice of Intended Regulatory
Action for this regulation was filed with the Virginia Register
on August 13, 1997,

Chapter 683 of the 1997 Virginia Acts of Assembly directed
DMAS to provide for payment for high dose chemotherapy
and bone marrow transplants on behalf of individuals over
the age of 21 who have been diagnosed with lymphoma or
breast cancer. DMAS was directed to promulgate regulations
to implement this change fo be effective within 280 days of
the enactment of the legislation,

Purpose; (he purpose of this proposal is to provide
reimbursement for high dose chemotherapy and bone
marrow/stern cell transplants for individuals over the age of
21 who have been diagnosed with lymphoma or breast

cancer. This package will also clarify the reimbursement
policy for transplants.

Substance and Analysis:  The Department of Medical
Assistance Services (DMAS) currently  provides
reimbursement for kidney and cornea transplants. for
Medicaid recipients of alt ages. The facility and patient
standards which must be met for reimbursement to cccur are
setf out in the State Plan for Medical Assistance in Attachment
3.1-E, Standards for the Coverage of Organ Transplant
Services (Part VIl (12 VAC 30-50-540 et seq.) of 12 VAC
Chapter 50). The presence of these standards in the State
Plan is required by federal law in order for a state to claim
federal financial participation.

In 1993, DMAS added to its organ transpiant coverages the
coverage for children {(younger than 21 years of age) of liver,
heart, allogeneic and autologous bone  marrow
transplantation. At the same time, coverage was added for
children for any other medically necessary transplantation
procedures, provided they were not considered experimental
or investigational, thal were determined to be necessary
through health screenings.

This action proposes {o add coverage by the Program for -
bone marrow transplantation procedures for individuals ov
the age of 21 when preauthorized by DMAS. Legislatio.
passed into faw by the 1997 General Assembly requires that
DMAS reimburse for this transplant procedure, and the
concornitant high dose chemotherapy, for individuals over the
age of 21 who have been diagnosed with lyrmphoma or breast
cancer.

lssues: The alternative treatment far adults with lymphoma or
breast cancer is continued chemotherapy treatments, the
only treatment covered by Medicaid prior to this legislative
change. Continued chemotherapy treatments are costly and
do not offer the opporunity for a permanent cure. That
coverage was discussed extensively by legislators during
public meetings. Those discussions resulted in the
legisiation directing this change as the preferred alternative.

This reguiation will have a positive effect on recipients since it
provides previcusly unavaiiable coverage. Specific providers
which provide these services will be reimbursed for a broader
population than previously covered by DMAS. The agency
projects no negative issues involved in implementing this
proposed change.

Fiscal/Budget Impact: The 1987 General Assembly
appropriated $1,105,000 total funds ($536,000 general funds;
$568,000 nongeneral funds) for coverage of this service in
FY 1997-88. The language changes io the reimbursement
provisions simply clarify that if the actual transplant charges
are lower than the flat fee established for that procedure
DMAS will reimburse the actual charges rather than the fl
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fae. The language as currently written could be interpreted to
an that DMAS will pay the flat fee even when the actual
arges are lower than that fee. There are no localities
which are uniguely affected by these regulations as they
apply statewide.

Department of Planning and Budget's Economic |mpact
Analysis. The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with §9-6.14:71 G of the
Administrative Process Act and Executive Order Number 13
{94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The
analysis presented below represents DPB's best estimate of
these economic impacts,

Summary of the proposed regulation. The proposed
regulation authcrizes DMAS to provide reimbursement for
high dose chemotherapy and bone marrow transplants for
adults with lymphoma or breast cancer; clarifies transplant
reimbursement policy. The propoesal is mandated by Chapter
683 of the 1997 Acts of Assembly,

“-~timated economic impact. The expansion of Medicaid

erage to include high dose chemotherapy and bone
4rrow  transplants  {(BMT) will have a total cost of
approximately $1,105,G00 in FY98, This is not the cost to
Virginia.  Virginia only pays 48.5% of the cost of these
procedures. The balance is paid by a federal match. Thus,
the FY28 expenditures on BMT are expected to be $536,000.

We can assume that the expansion of coverage will provide a
net benefit {o recipients of the procedures since the {freatment
is voluntary. Any patient who did not find BMT an attractive
treatment option can choose not to have the procedure. The
actual value of the treatment to recipients is difficuit to
measure in dollar terms for a number of reasons. First, the
usual standard for valuing changes in life expectancy,
willingness to pay for the service, does not apply here since
this program entails a significant change in the recipients
income. Willingness to pay for changes in life expectancy is
known to change substantially with changes in income.

The market price of the BMT procedure is probably not a
good indicator of its marginal value in changing life
expectancies.  This is because few recipients of the
procedure actually pay the full cost of obtaining the
procedure, In a number of cases, health care providers may
not be at liberty to refuse io pay for BMT even if they do not
think that it is justified in terms of health outcomes.

In addition, every dollar of state tax revenues spent on BMT
for Medicaid recipients, brings slightly more than one dollar of
‘eral match into the state. These matching funds increase

i
i

. at general

Virginia income and employment and, hence, greatly reduce
any negative impact of the state spending on this program.

Given that Virginia can offer BMT to its Medicaid recipients
for half price, due to the federal match, there is every reason
to believe that the costs o the state are less than the benefits
received. The program does imply some redistribution of
income from taxpayers to recipients and providers of the BMT
service. However, the increased economic activity implied by
the federal match ameliorates the impact of this redistribution
somewhat,

Businesses and entities affected. The benefits of this
expansion of Medicaid coverage will fall primarily to the
recipients of the service and the providers: doctors, hospitals
and their suppliers. The number of recipients is relatively
small, in the range of 10 to 20. The increased income fo
providers will be spread more widely among a number of
firms, individuals and organizations. The dollar value of
these changes cannot readily be estimated at this time.

Localities particularly affected. The costs associated with this
expansion will be fairly evenly distributed across the
Commonwealth since they will be paid from general funds.
The benefits are more likely to accrue to areas with a more
advanced medical care infrastructure. We would expect
Richmond, Northern Virginia and the Charlottesville area to
see most of the increase in income from this change.

Projected impact on empioyment. Any impact on
employment will be small but the presence of the federal
match gives reason to expect that the expansion of Medicaid
services to cover BMT will have a small positive impact on
employment in Virginia.

Effects on the use and value of private property. No
measurable or significant changes in the use and value of
private property can be expected to result from this change.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs
with the economic impact analysis prepared by the
Bepartment of Planning and Budget regarding the regulations
concerning high dose chemotherapy and bone marrow
transplantation.

Summary:

The proposed amendments add Medicaid coverage for
bhone marrow fransplantation procedures and the
concomitant high dose chemotherapy for individuals over
the age of 21 who have been diagnosed with lymphoma
or breast cancer when the services are preauthorized hy
DMAS. The amendments also clarify that Medicaid pays
the lower of a flat fee or actual charges for organ
transplant services.

12 VAC 30-50-100. Inpatient hospital services provided
acute care hospitals and freestanding
psychiatric hospitals; enrolled providers.

A. Preauthorization of all inpatient hospital services will be
performed. This applies to both general acute care hospitals
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and fresstanding psychiatric hospitals. Norauthorized
inpatient services will not be covered or reimbursed by the
Department of Medical Assistance Services (DMAS),
Preauthorization shall be based on criteria specified by
DMAS. In conjunction with preauthorization, an appropriate
length of stay will be assigned using the HCIA, Inc., Length of
Stay by Diagnosis and Operation, Southern Region, 1996, as
guidelines,

1. Admission review,

4. Planned/scheduled admissions. Review shall be
done prior to admission to determine that inpatient
hospitalization is medically justified. An initial length of
stay shall be assigned at the time of this review.
Advarse authorization decisions shall have available a
reconsideration process as set out in subdivision 4 of
this subsection. '

b, Unplanned/urgent admissions. Review shall be
performed within one working day to determine that
inpatierd hospitalization is medically justified. An initial
length of stay shall be assighed for those admissions
whichi have been determined to be appropriate.
Adverse authorization decisions shall have available a
reconsideration process as set out in subdivision 4 of
this subsection.

2. Concurrent review shalt end for  nonpsychiatric
claims with dates of admission and services on or after
July 1, 1898, with the full implementation of the DRG
reimburserment methodology. Concurrent review shall
be done to determine that inpatient hospitalization
continues o he medically necessary, Prior to, the
expiration of the previousiy assigned initial fength of stay,
the provider shalt be responsible for obtaining
authorization for continued inpatient hospitalization. if
continued inpatient hospitalization s determined
necessary, an additional length of stay shall be
assigned. Concurrent review shall continue in the same
manner untit the discharge of the patient from acute

. inpatient hospital care. Adverse authorization decisions
shall have available a reconsideration process as set out
in subdivision 4 of this subsection,

3. Retrospective review shall be performed when a
provider is notified of a patient's retroactive eligibility for
Medicald coverage. It shall be the provider's
responsibility to obtain authorization for covered days
prior to billing DMAS for these services. Adverse
authorization  decisions shall have available a
reconsideration process as sef out in subdivision 4 of
this subsaction.

4. Reconsideration process.

a. Providers requesting reconsideration must do so
upon verbal nolification of denial.

b. This process is available to providers when the
nurse reviewers advise the providers by telephone that
the medical information provided does not meet DMAS
specified criteria. At this point, the provider must

reguest by telephone a higher level of review if he
disagrees with the nurse reviewer's findings. If highe
fevel review is not requested, the case will be denie.,
and a denizl letter generated to both the provider and
recipient identifying appeat rights.

¢. If higher level review is requested, the authorization
request will be held in suspense and referred to the
Utilization Management Supervisor (UMS). The UMS
shall have one working day to render a decision. [f the
UMS upholds the adverse declsion, the provider may
accept that decision and the case will be denied and a
denial letter identifying appeal rights will be generated
to both the provider and the recipient. If the provider
continues to disagree with the UMS' adverse decision,
he must request physician review by DMAS medical
support. f higher level review is requested, the
authorization request will be held in suspense and
referred to DMAS medical support for the last step of
reconsideration.

d. DMAS medicai support will review all case specific
medical information. Medical support shall have two
working days to render a decision. |If medical support
upholds the adverse decision, the request for
authorization will therr be denied and a lefter
identifying appeal rights will he generated to both the
provider and the recipient. The entire reconsideration
process must be completed within three working days.

5. Appeals process.

a. Recipient appeals. Upon receipt of a deniat lette;
the recipient shalf have the right to appeal the adverse
decision. Under the Client Appeals regulations, Part |
(12 VAC 30-110-10 et seq.) of 12 VAC 30-110, the
recipient shall have 30 days from the date of the denial
letter to file an appeal.

b. Provider appeals. if the reconsideration steps are
exhausted and the provider continues to disagree,
upon receipt of the denial letter, the provider shall
have 30 days from the date of the denial letter to file
an appeal if the issue is whether DMAS will reimburse
the provider for services already rendered. The
appeal shall ke held in accordance with the
Administrative Process Act (§ 9-6.14:1 et seq. of the
Code of Virginia).

B. Cosmetic surgical procedures shall not be covered
unless performed for physiological reasons and require
DMAS prior approval.

. Reimbursement for induced aboeriions is provided in
only those cases in which there wouid be a substantial
endangerment to health or life of the mother if the fetus were
carried to term.

D. Coverage of inpatient hospitalization shall be limited to
a total of 21 days per admission in a 60-day peried for the
same or similar diaghosis or treatment plan. The G0-day
period would begin on the first hospitatization (if there are-
multiple admissions) admission date. There may be multipl;
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admissions during this 60-day period. Claims which exceed
1 days per admission within 60 days for the same or similar
Jagnosis or freatment plan will not be authorized for
payment. Claims which exceed 21 days per admission within
60 days with a different diagnosis or treatment plan will be
considered for reimbursement if medically indicated. Except
as previously noted, regardless of authorization for the
hospitalization, the claims will be processed in accordance
with the limit for 21 days in a 60-day period. Claims for stays
exceeding 21 days in a 60-day period shall be suspended
and processed manually by DMAS staff for appropriate
reimbursement. The limit for coverage of 21 days for
nenpsychiatric admissions shall cease with dates of service
on or after July 1, 1998,

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent with
42 CFR 441.57, payment of medical assistance services
shall be made on behalf of individuais under 21 years of age,
who are Medicaid eligible, for medically necessary stays in
general hospitals and freestanding psychiatric hospitals in
excess of 21 days per admission when such services are
rendered for the purpose of diagnosis and treatment of heglth
conditions identified through a physical or psychological, as
appropriate, examination. The admission and length of stay
must be medically justified and preauthorized via the
admission and concurrent or retrospective review processes
described in subsection A of this section. Medically
unjustified days in such hospitalizations shall not be
authorized for payment.

E. Coverage for a normal, uncomplicated vaginal delivery
shall be limited to the day of delivery plus an additional two
days unless additional days are medically justified. Coverage
for cesarean births shall be limited to the day of delivery plus
an additional four days unless additicnal days are medically
justified.

F. Coverage in freestanding psychiatric hospitals shall not
be available for individuals aged 21 through 64. Medically
necessary inpatient psychiatric care rendered in a psychiatric
unit of a general acute care hospital shall be covered for all
Medicaid eligible individuals, regardless of age, within the
limits of coverage prescribed in this section and 12 VAC 30-
50-105.

G. For the purposes of organ transplantation, all similarly
situated individuals will be treated alike. Transplant services
for kidneys and corneas shall be covered for all eligible
persons. High dose chemotherapy and bone marrow/stem
cell fransplantation shall be covered for all eligible persons
with a diagnosis of lymphoma or breast cancer. - Transplant
sefvices for liver, heart, and-beae-marrowtransplastation and
any other medically necessary transplantation procedures
that are determined to not be experimental or investigational
shall be limited to children {under 21 years of age). Kidney,
liver, heart, and bone marrow/stem cell transplants and any
other medically necessary transplantation procedures that
are determined to not be experimental or investigational

2quire preauthorization by DMAS medical support. Inpatient
ispitalization retated to kidney transplantation will require

preauthorization at the time of admission and, concurrently,
for length of stay. Cornea transplants do not require
preauthorization of the procedure, but inpatient
hogpitalization related to such transplants will require
preauthorization for admission and, concurrently, for length of
stay. The patient must be considered acceptable for
coverage and treatment. The treating facility and transplant
staff must be recognized as being capable of providing high
quality care in the performance of the requested transplant.
Reimbursement for covered liver, heart, and bone marrow
transplant services and any other medically necessary
tfransplantation procedures that are determined to not be
experimental or investigational shall be a fee based upan the
greater of a prospectively determined, procedure-specific fiat
fee determined by the agency or a prospectively determined,
procedure-specific percentage of usual and customary
charges. The flat fee reimbursement will cover procurement
costs; all hospital costs from admission to discharge for the
transplant procedure; and total physician costs for all
physicians providing services during the transplant hospital
stay, including radiologists, pathologists, ancologists,
surgeons, efc. The flat fee reimbursement does not include
pre- and post-hospitalization for the transplant procedure or
pretransplant evaluation. If the actual charges are lower than
the fee, the agency shall reimburse aciual charges.
Reimbursement for approved transplant procedures that are
performed out of state will be made in the same manner as
reimbursement for transplant procedures performed in the
Commonwealth. Reimbursement for covered kidney and
cornea transplants is at the allowed Medicaid rate.
Standards for coverage of organ transplant services are in 12
VAC 30-50-540.

H. Coverage of observation beds. (Reserved.)

. In compliance with federal regulations at 42 CFR
441.200, Subparts E and F, claims for hospitaiization in
which sterilization, hysterectomy or abortion procedures were
performed shall be subject to review. Hospitals must submit
the required DMAS forms corresponding to the procedures.
Regardless of authorization for the hospitalization during
which these procedures were performed, the claims shall
suspend for manual review by DMAS. If the forms are not
properly completed or not attached to the bill, the claim will
be denied or reduced according to DMAS policy.

12 VAC 30-50-140. Physician's services whether
furnished in the office, the patient's home, a hospital, a
skilled nursing facility or elsewhere.

A. Elective surgery as defined by the Program is surgery
that is not medically necessary to restore or materially
improve a body function.

B. Cosmetic surgical procedures are not covered unless
performed for physiological reasons and require Program
prior approval.

C. Routine physicals and immunizations are not covered
except when the services are provided under the Early and
Periodic Screening, Diagnosis, and Treatment {EPSDT)
Program and when a well-child examination is performed in a
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private physician’s office for a foster child of the local social
services department on  specific  referral  from  those
depariments.

0. Qutpatient psychiatric services,

1. Psychiatric services are limited to an initial availability
of 26 sessions, with one possible extension (subject to
DMAS' approval) of 26 sessions during the first year of
treaiment. The availability is further restricted to no more
than 26 sessions each succeeding year when approved
by DMAS. Psychiatric services are further restricted to
no more than three sessions in any given seven-day
period. Consistent with § 6403 of the Ominibus Budget
Reconciliation  Act  of 1888, medically necessary
psychiairic services shall be covered when prior
authorized by DMAS for individuals younger than 21
years of age when the need for such services has been
identified in an EPSDT screening.

2. Psychiatric services can be provided by psychiatrists,
clinical psychologists ficensed by the State Board of
Medicine, psychologists clinical licensed by the Board of
Psychology, or by a licensed clinical social worker under
the direct supervision of & psychiatrist, licensed clinicat
psychologist or a licensed psychologist clinical,

3. Psychological and psychiatric services shall be
medically prescribed freatment which is directly and
specifically related to an active written plan designed and
signature-dated by either a psychiatrist or a clinical
psychologist licensed by the Board of Medicine, a
psychologist  clinical licensed by the Board of
Psychology, or a licensed clinical social worker under the
direct supervisiors of & licensed clinical psychologist, a
licensed psychologist clinical, or a psychiatrist.

4.  Psychological or psychiatric services shall be
considered appropriate when an individual meets the
foltowing criteria;

a. Requires treatrment in order to sustain behavioral or
emofional gains or to restore cognitive functional
leveis which have been impaired,

b. Exhibifs deficits in peer relations, dealing with
authorily; is hyperactive; has poor impuise control; is
clinically  depressed or  demonstrates  other
dysfunctional clinical symptoms having an adverse
impact on attention and concentration, ability to learn,
or ability to participate in employment, educationat, or
social activities;

c. Is &l risk for developing or requires freatment for
maladaptive coping strategies; and

d. Presents a reduction in individual adaptive and
coping mechanisms or demonstrates extreme increase
in personal distress.

5 Psychological or psychiatric services may be
provided in an office or a mental health clinic.

E. Any procedure considered experimental is not covered.

F. Reimbursement for induced abortions is provided in.
only those cases in which there would be a substantii
endangerment of health or life to the mother if the fetus wen
catried to term.

G. Physician visits to inpatient hospital patients over the
age of 21 are limited to a maximum of 21 days per admission
within 60 days for the sarme or simitar diagnoses or treatment
plan and is further restricted to medically necessary
authorized {for enrolled providersyfapproved (for nonenrolled
providers) inpatient hospital days as determined by the
Program, EXCEPTION: SPECIAL PROVISIONS FOR
ELIGIBLE INDIVIDUALS UNDER 21 YEARS OF AGE:
Consistent with 42 CFR 441.57, payment of medical
assistance services shall be made on behalf of individuals
under 21 years of age, who are Medicaid eligible, for
medically necessary stays in general hospitals and
freestanding psychiatric facilities in excess of 21 days per
admission when such services are rendered for the purpose
of diagnosis and treatment of health conditions identified
through a physical examination. Payments for physician
visits for inpatient days shall be limited to medically
necessary inpatient hospital days.

H. {Reserved),

{.  Reimbursement shafl not be provided for physician
services provided {o recipients in the inpatient setting
whenever the facility is denied reimbursement.

J. (Reserved.)

K. Far the purposes of organ fransplantation, all similat
situated individuals will be treated alike. Transplani servicew
for kidneys and corneas shall be covered for all eligible
persons. High dose chemotherapy and bone marrow/stem
cell transplantation shall be covered for all eligible persons
with a diagnosis of lymphoma or breast cancer. Transplant
services for liver, heart, and—bene—marrow and any other
medically necessary ftransplantation procedures that are
determined to not be experimental or investigational shall be
limited to children (under 21 years of age). Kidney, liver,
heart, and bone marrow/stem celf transplants and any other
medically necessary fransplantation procedures that are
detarmined to not be experimental or investigational require
preauthorization by DMAS,  Cornea transplants do not
require preauthorization. The patient must be considered
acceptable for coverage and treatment. The treating facility
and transplant staff must be recognized as being capable of
providing high gualty care in the performance of the
requested transplant.  Reimbursement for covered liver,
heart, and bone marrow transplant services and any other
medically necessary fransplantation procedures that are
determined to not be experimental or investigational shall be
a fee based upon the greaier of a prospectively determined,
precedure-specific flat fee determined by the agency or a
prospectively determined, procedure-specific percentage of
usual and customary charges. The flat fee reimbursement
will cover procuremeni costs; all hospital costs from
admission to discharge for the transplant procedure; and total
physician costs for all physicians providing services durit
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the transplant hospital stay, including radiologists,

‘thologists, oncologists, surgeons, etc. The flat fee

smbursement does not include pre- and post-hospitalization
for the transplant procedure or pretransplant evaluation. ff
the actual charges are lower than the fee, the agency shall
reimburse actual charges. Reimbursement for approved
transplant procedures that are performed out of state will be
made in the same manner as reimbursement for transplant
procedures performed in the Commanwealth.
Reimbursement for covered kidney and cornea transplants is
at the allowed Medicaid rate. Standards for coverage of

organ transplant services are in 12 VAC 30-50-540.

selection-criteria for provision-of Kidney transplantation

A. Palient selection criteria for provision of kidney
transplantation. Transplantation of the kidney is a surgical
treatment whereby a diseased kidney is replaced by a
healthy organ. Pre-authorization Is required. The following
patient selection criteria shall apply for the consideration of all
approvals for coverage and reimbursement for kidney
transplantation.

1. Current medical therapy has failed and patient has
failled to respond to appropriate conservative
management,

2. The patient does not have other systemic disease
including but nat limited to the following;

a. Reversible renal conditions:

b. Major extra-renal complications (malighancy,
systemic disease, cerebral cardio-arterial disease);

¢. Active infection;
d. Severe malnutrition; or
e. Pancytopenia.

3. The patient is not in both an irreversible terminal state
and on a life support system;

4. Adequate supervision will be provided to assure there
will be strict adherence to the medical regimen which is
required;

5. The KT is likely to prolong life and restore a range of
physical and social function suited to activities of daily
living;

6. A facility with appropriaie expertise has evaluated the
patient, and has indicated willingness to undertake the
procedure;

7. The patient does not have multiple uncorrectable
severe major system congenital anomalies;

8. Failure to meet (1) through (7) above shall result in
~denial of pre-authorization and coverage for the
! requested kidney transplant procedures.

3.2 B. Facility selection criteria for kidney transplantation
(KT). A= For medical facility to qualify as an approved Virginia
Medicaid provider for performing kidney transplants, the
following conditions must be met:

1. The facility has available expertise in immunology,
infectious disease, pathology, pharmacology, and
anesthesiology;

2. The KT program staff has extensive experience and
expertise in the medical and surgical treatment of renal
disease;

3. Transplant surgeons on the staff have been trained in
the KT technigue at an institution with a well established
KT program,

4. The transplantation program has adequate services to
provide specialized psychosocial and social support for
patients and families;

5. Adequate blood bank support services are present
and available;

6. Satisfactory arrangements exist for donor procurement
services:

7. The institution is committed to a program of at least 25
KTs a year;

8. The center has a consistent, equitable, and practical
protocol for selection of patients (at a minimum, the
DMAS Patient Selection Criteria must be met and
adhered to); ‘

9. The center has the capacity and commitment to
conduct a systematic evaluation of outcome and cost;

10. In addition to hospital administration and medical
staff endorsement, hospital staff support also exists for
such a program;

11. The hospital has an active, ongoing renal dialysis
service;

12. The hospital has access to staff with extensive skills
in tissue typing, immunological and immunosuppressive
techniques;

13. Initial approval as KT center requires performance of
25 KTs within the most recent 12 months, with a one
year survival rate of at least 90%. Centers that fail to
meet this requirement during the first year will be given a
one-year conditional approval. Failure to meet the
voiume requirement following the conditional approval
will result in loss of approval.

24 12 VAC 30-50-550. Corneal transplantation.

A. Patient selection criteria for provision of corneal
transplantation (CT). A Transplantation of the comea is a
surgical treatment whereby a diseased cornea is replaced by
a healthy organ. While pre-authorization is not required, the
following patient selection criteria shall  apply for the
consideration of all approvals for reimbursement for cormea
transplantation.
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1. Current medical therapy has failed and will not prevent
progressive disability,

2. The patient is suffering from one of the foilowing
conditions:

&. Post-cataract surgical decompensation,
b. Cornaal dystrophy,

¢. Post-traumatic scarring,

d. Keratocorius, or

e. Aphakia Bulious Keratopathy;

3. Adequate supervision will be provided to assure there
will be stiict adherence by the patient to the long term
medical regimen which is required;

4. The CT iz likely to restore a range of bhysical and
sacial function suited to activities of daily living;

5. The patient is not in both an irreversible terminal state
and on a life support system;

6. The patient does not have untreatable cancer,
hacterial, fungal, or viral infection;

7. The patient does not

conditions:

have the following eye

a. Trichiasis,

b. Abnormal Hd brush andf/or function,
¢. Tear film deficiency,

d. Raised transocular pressure,

‘e. Intensive inflammation, and

f. Extensive neo-vascularization.

12 VAC 30-50-560.

7. The center has a consistent, equitable, and practical
protocol for selection of patients (at a minimum, t
DMAS Patient Selection Criteria must be met a
adhered to);

8 The center has the capacity and commitment to
conduct & gystematic evaluation of cutcome and cost,

9. In addition to hospital administration and medical staff
endorsement, hospital staff support also exists for such a
prograrm;

10. Initial approval as CT center requires performance of
corneal transplant surgery, with a one year graft survival
rate of at least 75%, Centers that fajl to meet this
reguirement duging the first year wilf be given a one-year
conditional approvat. Failure fo meet this requirement
following the conditional approval will result in loss of
approval,

Liver, heart, allogeneic and

autologous bone marrow transplantation and any other
medically necessary transplantation procedures that are
determined fo not be experimental or investigational
(coverage for persons younger than 21 years).

31 A. Patient selection criteria for provision of liver, heart,

allogeneic and autologous bone marrow transplantation and
any other medically necessary transplantation procedures
that are determined (o not be experimental or investigational.

A—Geperak 7. The following general conditions shall
apply to these services;

4. a. Coverage shall not be provided for procedure.
that are provided on an investigational or experimentat
basis.

2 b. There must be no effective alternative medical or
surgical therapies available with outcomes that are at

22 B. Facility selection criteria for cornea transplantation
(CT). A& For medical facility fo qualify as an approved
Medicaid provider for performing cormea ftransplants, the
following conditions must be met:

least comparable.

3. ¢. The transplant procedure and application of the
procedure in trealment of the specific condition for

1. The facilily has available expertise in immunology,
infectious  disease, pathology, pharmacclogy, and
anesthesiology;

2. The CT program staff has extensive experience and
expertise in the medical and surgical freatment of eye
disease;

3. Trangplant surgeons on the staff have been trained in
the CT technigue at an institution with & weli established
CT pragram;

4. The transplantation program has adequate services to
provide social support for patients and families,

5. Satisfactory arrangements exist for donor procurement
services;

6. The institufion is committed to a program of eye
surgery;

which it is proposed have been clearly demonstrated
to be medically effective and not experimental or
investigational.

4- d. Prior authorization by the Department of Medical
Assistance Services (DMAS) is required. The prior
authorization request must contain the information and
documentation as required by DMAS.

B- 2. The following patient selection criteria shali apply
for the consideration of authorization and coverage and
reimbursement.

4 a. The patient must be under 21 years of age at
time of surgery.

2. b, The patient selection criteria of the transplant
center where the surgery is to be performed shall be
used in determining whether the pattent is appropriate
for selection for the precedure. Transplant procedure-
will be pre-authorized only if the selection of t
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patient adheres to the transplant center's patient
‘ selection criteria, based upon review by DMAS of
/ information submitted by the transplant team or center.

& The recipient's medical condition shall be reviewed
by the transplant team or program according to the
transplant facility's patient selection criteria for that
procedure and the recipient shall be determined by the
team to be an appropriate transplant candidate.
Patient selecticn criteria used by the transplant center
shall include, but not necessarily be limited to, the
following:

4 (1) Current medical therapy has failed and the
patient has failed to respond to appropriate
therapeutic management;

2 (2} The patient is not in an irreversible terminal
state, and

3- (3) The transplant is likely to prolong life and
restore a range of physical and social function
suited to activities of daily living.

32 B. Facility selection criteria for liver, heart, allogeneic
and autologous bone marrow transplantation and any other
medically necessary transplantation procedures that are
determined to not be experimental or investigational
{coverage for persons younger than 21 years).

A—Generak: 1. The following general conditions shall
apply: :

4 a. Procedures may be performed out of state only
when the authorized transplant cannot be performed in
the Commonwealth because the service is not
available or, due to capacity limitations, the transplant
can not be performed in the necessary time periad,

2= b. Criteria applicable to transplantation services and
centers in the Commonwealth also apply to out-of-
state transplant services and facilities.

B- 2. To qualify for coverage, the facility must meet, but
not necessarily be limited to, the following criteria;

4- a. The transplant program staff has demonstrated
expertise and experience in the medical and surgical
treatment of the specific transplant procedure;

2 b. The transplant surgeons have been trained in the
specific transplant technique at an institution with a
well established transplant program for the specific
procedure;

3- ¢ The facillity has expertise in immunology,
infectious disease, pathology, pharmacology, and
anesthesiology;

4 d. The facility has staff or access to staff with
expertise in tissue typing, immunological and
immunasuppressive technigues,

& e. Adequate bloocd bank support services are
available;

8 f Adequate arrangements exist for donor
procurement services;

% g. Current full membership in the United Network for
Organ Sharing, for the facilities where solid organ
transplants are performed;

& h Membership in a reccgnized hone marrow
accrediting or registry program for bone marrow
transplantation programs;

8- /. The transplant facility or center can demonstrate
satisfactory  transplantation outcomes for the
procedure being considered;

48- j, Transplant volume at the facility is consistent
with maintaining quality services;

44 k. The transplant center will provide adequate
psychosocial and social support services for the
transplant recipient and family;.

12 VAC 30-50-570. High dose chemotherapy and bone
marrow/stem cell transplantation (coverage for persons
over 21 years of age).

A. Patient selection criteria for high dose chemotherapy
and bone marrow/stem cell transplantation (coverage for
persons over 21 years of age).

1. The foilawing general conditions shall apply fo these
services:

a. This must be the most effective medical therapy
available vyielding outcomes that are at Jleast
comparable to other therapfes.

b. The transplant procedure and application of the
procedure in treatment of the specific condition for
which it is proposed have been clearly demonstrated
to be medically effective.

c. Prior authorization by the Department of Medical
Assistance Services (DMAS) is required. The prior
authorization request must contain the information and
documentation as required by ODMAS. The nearest
approved and appropriate facility will be considered.

2, The following patient selection criteria shall apply for
the consideration of authorization and coverage and
reimbursement for individuals who have been diagnosed
with Iymphoma or breast cancer and have been
determined by the treating health care provider to have a
performance stafus sufficient to proceed with such high
dose chemotherapy and hone marrow/stem cell
transplant:

a. The patient selection criteria of the fransplant
center where the treatment is to be performed shall be
used in determining whether the patient is appropriate
for selection for the procedure. Transplant procedures
will be preauthorized only If the selection of the patient
adheres fo the transplant cenlers patient selection
ctiteria based upon review by DMAS of information
submifted by the transplant feam or center.
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b. The recipient's medical condition shall be reviewed
by the fransplant team or program according to the
fransplant facility's patienl selection criteria for that
procedure and the recipient shall be determined by the
feam to be an appropriate transplant candidate,
Palfent selection criteria used by the fransplant center
shall include, but not necessarily be limited to, the
following:

{1) The baﬁeﬁt is not in an irreversible terminal state
{as demonstraled in the facility's patfent selection
criteria), and

{2) The transplant is likely fo prolong life and restore
a range of physical and social functions suited to
activifies of daily living,

.B. Facility selection criteria for high dose chemotherapy
and bone mairow/stern cell fransplantation for individuals
diagnosed with lymphorme or breast caricer.

1. The following general conditions shall apply:

4. Unless it is cost effective and medically
appropriate, procedures may be performed ouf of stafe
only when the aulhorized lransplant cannol be
performed in the Commonwealth because the service
is not available or, due to capacity limitations, the
lransplant cannat be performed in the necessary fime
period,

b. Criteria applicable to transplaniation services and
cenfers in the Commonwealth also apply to ouf-of-
state transplant services and facifities.

2. To qualify for coverage, the facility must meet, but not
necessarily be lirnited to, the following criteria:

a. The Iransplant program staff has demonstrated
experiise and experience in the medical treatment of
the specific fransplant procedure;

b. The transplant physicians have been trained in the
specific transplant technique at an institution with a
well established fransplant program for the specific
procedure;

c. The facility has expertise in immunology, infectious
disease, pathology, pharmacology, and
anesthesiology;

d.  The facility has staff or access to staff with
expertise In lissue fyping, immunological and
immunosuppressive techniques;

e.  Adequate blood bank support services are
available;

£ Adeguate arrangements exist  for donor

procurement services;

g. -Membership in a recognized bone marrow
accrediting or registry program for bone marrow
transplantation programs,

h.  The fransplant facliity or center can demonstrate
safisfactory  transplantalion  outcomes  for v
procedure being considered; \

i. Transplant volume at the facility is consistent with
mainfaining quality services; and

i The transplant cenfer will provide adequate
psychosocial and social support sepvices for the
fransplant recipient and farnily.

VAR, Doc. No. R87-721; Filed December 22, 1997, 1:55 p.m,

wWOW Ok Rk R AR

Title of Regulation: Expansion of Coverage of School-
Based Health Services.

12 VAC 30-50-10 et seq. Amount, Duration, and Scope of
Medical and Remedial Care Services (amending 12 VAC
30.50-200; adding 12 VAC 30-50-229.1).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date; N/A - Public comments may be
submitted until March 20, 1988,

(See Calendar of Events section

for additional information}

Basis and Authority: Section 32.1-324 of the Code of Virginia
grants to the Director of the Department of Medical
Assistance Services (DMAS) the authority to administer and
amend the Plan for Medical Assistance in lieu of board action
pursuant to the board's reguirements. The Administrativ/
Process Act (APA) provides for this agency's promuilgation ¢
proposed regulations subject to the Governor's review,

Subsequent to an emergency adoption action, the agency is
initiating the public notice and comment process as contained
in Article 2 of the APA. The emergency regulation became
effective on July %, 1997, Section 9-6.14:4.1 C of the Code
of Virginia requires the agency to file the Notice of Intended
Regulatory Action within 80 days of the effective date of the
emergency regulation if it intends to promulgate a permanent
replacement regulation. The Notice of Intended Regulatory
Action for this regulation was filed with the Virginia Register
on August 13, 1997,

Purpose: The purpose of this amendment is io expand the
services, beyond the currently covered basic therapy
services, which may be provided by school divisions to their
Medicaid eligible children with special education needs.

Substance and Analysis: In 1991, DMAS began covering
special education services (physical, occupational and
speech-tanguage therapies) in school divisions. DMAS
became involved in covering special education services due
to budgetary initiatives within the Commonwealth fo utilize
available federal funding for services which otherwise had
been funded by state and local sources. The particular
services were selected by DMAS for coverage because the
existing DMAS requirements for covering therm were similar
to the definitions and provider qualifications implemented by
the schoot divisions. This service coverage expansion bega

Virginia Register of Regulations

1302



Proposed Regulations

. as a result of a study by the Governor's Child Health Task

“equired

Torce as described in its report entitied "Investing in Virginia's
“uture” (December 1991},

Since this service initiation, discussions have been ongoing
between DMAS and the Department of Education (DOE) as
to further feasible service expansions. A study was
requested of DMAS by the 1996 General Assembly on
DMAS' coverage of school-hased health services. One of the
recommendations of the study was for DMAS to expand
coverage to include skilled nursing services and the
Individualized Education Program meetings for the special
education population.

The 1997 General Assembly directed DMAS to expand
coverage of school-based health services by July 1, 1997, to
include skilled nursing services and up to two meetings
annually for the development of the Individualized Education
Program (IEP). These services are for children with special
education needs and all Virginia school divisions are required
to provide these services as well as others under federal law
regardless of whether through Medicaid or under various
contracting mechanisms. DMAS has covered school-based
health services for children with special education needs
since 1991, DMAS reimbursement for these two additional
services will consist of the federal share of the payment only.
DMAS does not receive a general fund appropriation for
reimbursement of school-based services to children with
special education needs. DMAS reimbursement allows
school divisions financial assistance for the provision of the
: services, which otherwise are funded by
Jredominantly state and local funding revenues.

Issues:  The advantage of this regulatory change to
recipients is the expansion of services provided. This action
will only expand the number of providers if more schools
enroll as providers. The advantage to the Commonweaith is
the shifting of costs from state and local funds to federal
funds. The agency projects no negative issues involved in
implementing this proposed change,

Fiscal/Budget Impact; For the 1995-96 school year, DMAS
reimbursed approximately $191,000 to school divisions for
Medicaid covered special education services. One-half of
this amount is federal fupds reimbursed by DMAS and the
other half is documented matching funds from school
divisions, The reimbyrsement represents about 2,200 claims
paid for services. Enrollment by school divisions with DMAS
is voluntary. Currently about 25 school divisions actively bill
Medicaid. The 1997 General Assembly budget language
included $104,200 in nongeneral funds (NGF) in FY '98, for
the two new school-based health services, From a more
recent analysis, the estimate of the NGF for the two new
services is $241,200 (with total Medicaid expenditures of
$468,800 for these new services). DMAS will adjust its
federal matching amoynt accordingly.

Gepartment of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB}
has analyzed the economic impact of this proposed
zgulation in accordance with §9-68.14.71 G of the

Administrative Process Act and Executive Order Number 13
(94). Section 9-8.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The
analysis presented below represents DPB’s best estimate of
these economic impacts.

Summary of the proposed regulation. DMAS is required,
under HB 1600, ltem 322(D)}8) of the 1897 General
Assembly, to pay for up to two meetings annually for the
purposes of developing a special education child’s Individual
Education Program {IEP) and for skilled nursing sessions.
The proposed regulation makes it possible to use federal
Medicaid funds to pay for services that are required but have
historically been paid for out of local funds.

Estimated economic impact. This proposal will result in
federal funds replacing approximately 50% of local
expenditures used o pay for the two school-based services
covered in the proposal. No other impact is anticipated. This
change will result in a net increase in federal expenditures
and a commensurate decrease in local expenditures. DMAS'
most recent estimate of the federal expenditures is $241,156,
According to DMAS, this amount can be expected to increase
somewhat in the future as more school divisions begin to bill
DMAS for the federal share of offering these services.

Businesses and entities affected. The only entities directly
affected by this regulation are the local governments that are
required to provide these services. Their reguired financial
commitment will be somewhat lessened by the federal
payments for some of the costs of providing the services.
The size of the federal matching amount has been increasing
in the last several months as a number of localities that did
not previously request reimbursement have begun to do so.
The gain to Virginia's economy is something more than the
expected influx of federal dollars. The increased federal
funding will have secondary impacts on the economy due
either to reduced local taxes or a reallocation of local
spending to other areas. The expected net gain fo Virginia is
somewhat more than $241 156 per year. Thus, this
regulation clearly represents a net gain to \irginia's
economy.

Localities particularly affected. This regulation will not have a
disproportionate impact on any particular localities in Virginia.

Projected impact on employment. The influx of federal
matching dollars can be expected to increase economic
activity in Virginia by a small amount. Thus, there will be a
small increase in employment although the change will not be
measurable.

Effects on the use and value of private property. This
proposal will not have any effect on the use and value of
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private propeity beyond that implied by a small increase in
the level of economic activity in the state.

Adgency's Response to the Department of Planning and
Budgel's Economic |mpact Analysis: The agency concurs
with the economic impact analysis prepared by the
Department of Planning and Budget regarding the regulations
concermning Amount, Duration and Scope of Services:
Expansion of Coverage of School-Based Health Services.

Summary:

This amendment proposes the expansion of services,
beyand the currently covered basic therapy (physical
therapy, occupational therapy and speech/language
therapy) services, which may be provided by school
divisions to their Medicaid sligible children with special
education needs. As a result of the 1986 General
Assembly’'s study of this issue, this proposed expansion
entails  skiled nursing services and professional
consuftafive services.

12 VAC 30-50-200. Physical therapy and related services.

-A. Physical therapy and related services shall be defined
as physical therapy, occupational therapy, and speech-
language pathology services. These services shall be
prescribed by a physician and be part of a written physician's
order/plan of care. Any one of these services may be offered
as the sole service and shail not be contingent upon the
provision of another service. All practitioners and providers
of services shall be required to meet state and federal
licensing and/or cerfification requirements, Services shall be
provided according to guidelines found in the Virginia
Medicaid Rehabilitation Manual. '

8. Physical therapy.

1. Services for individuals requiring physical therapy are
provided only as an element of hospital inpatient or
outpatlent ser\nce nursmg facmty service, home health

' mcluded as an authonzed ser\nce by a cost provider who
Alecal-sehocldivision

provides rehabllltatnon servzces

may-orby-provide
ewewdw%bﬁs%aw@%

2. Eiffective with dates of service on and after Qctober
24, 1995, DMAS will provide for the direct reimbursement
o enrolled rehabilitation providers for physical therapy
services when such services are rendered to patients
residing in nursing facilites ®dEs). Such reimbursement
shall not be provided for any sums that the rehabititation
provider collects, or Is entitled to coilect, from the NE
nursing facility or any other available source, and
provided further, that this amendment shall in no way
diminish any obligation of the NE nwrsing facility to
DMAS fo provide its residents such services, as set forth
in any applicable provider agreement.

C. Occupational therapy.

1. Services for individuals requiring occupational
therapy are provided only as an element of hospi
inpatient or outpatient serwce nursmg facility servic.
home health ser\nce serdse -

when

i d———the;apis%s? or
ofherwise included as an authorized service by a cost
A-loaat

provider who prowdes rehablhtanon services.

2. Effective with dates of service on and after October
24, 1995, DMAS wilt provide for the direct reimbursement
to enrolled rehabilitation providers for occupational
therapy services when such services are rendered to
patients residing in nursing facilities {MNkg}.  Such
reimbursement shalf not be provided for any sums that
the rehabilitation provider collects, or is entitled to
collect, from the ME nursing facility or any other available
source, and provided further, that this amendment shall
in no way diminish any obligation of the NE nursing
facility to DMAS to provide its residents such services,
as set forth in any applicable provider agreement.

D. Services for individuals with speech, hearing, and
language disorders (provided by or under the supervision of a
speech pathologist or audiologist.)

1. These services are provided by or under the
supervision of a speech pathologist or an audiologist
only as an element of hospital inpatient or outpatient
ser\nce nursmg faulsiy service, home hea!th serv:c;—*

quahhed#&e#a{%w« or when othenmse mcluded as a.

authorized service by a cost provider who provides

rehablhtatlon sennces A««Leeal»eeheei—éwme%%ay—emy

2. Effective with dates of service on and after October
24,1995, DMAS will provide for the direct reimbursement
to enralled rehabilitation providers for speech/language
therapy services when such services are rendered to
patients residing in nursing facilities #NEs}.  Such
reimbursement shall not be provided for any sums that
the rehabilitation provider collects, or is entitled to
collect, from the NE nursing facility or any other available
source, and provided further, that this amendment shall
in no way diminish any obligation of the NE nursing
facility to DMAS to provide its residents such services,
as set forth in any applicable provider agreement.

E. Authorization for outpatient rehabilitation services.

1. Physical therapy, occupational therapy, and speech-
language pathology services provided in outpatient
settings of acule and rehabilitation hospitals,
rehabilitation agencies, school divisions, or home health
agencies shall include authorization for up to 24 visits by
each ordered rehabilitative service annually, The
provider shall maintain documentation to justify the need
for services.
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2. The provider shall request from DMAS authorization
for treatments deemed necessary by a physician beyond
the number authorized. Documentation for medical
justification must include physician orders/plans of care
signed and dated by a physician. Authorization for
extended services shall be based on individua!l need.
Payment shall not be made for additional service unless
the extended provision of services has been authorized
by DMAS.

3. Covered outpatient rehabilitative services for acute
conditions shall include physical therapy, occupational
therapy, and speech-language pathology services.
"Acute conditions" shall be defined as conditions which
are expected to be of brief duration (less than 12
menths) and in which progress toward goals is likely to
oceur frequentty,

4. Cavered outpatient rehabilitation services for long-
term, nonacute conditions shall include physical therapy,
occupational therapy, and speech-language pathology
services. "Nonacute conditions” shall be defined as
those conditions which are of long duration (greater than
12 months) and in which progress toward established
goals is likely to occur slowly,

5. Payment shall not be made for reimbursement
requests submitted more than 12 months after the
termination of services.

F. Service limitations. The following general conditions

"shaH apply to reimbursable physical therapy, occupaticnal
_herapy, and speech-language pathology:

1. Patient must be under the care of a physician who is
legally authorized to practice and who is acting within the
scope of his license.

2. The physician orders for therapy services shall
include the specific procedures and modalities to be
used, identify the specific discipline to carry out the
physician's order/plan of care, and indicate the frequency
and duration for services. Physician orders/plans of care
must be personally signed and dated prior to the
initiation  of rehabilitative services.  The certifying
physician may use a signature stamp, in lieu of writing
his full name, but the stamp must, at minimum, be
initialed and dated at the time of the initialing (within 21
days of the order).

3. Services shall be furnished under a written plan of
treatment and must be established, signed and dated (as
specified in this section) and periodically reviewed by a
physician. The requested services or items must be
necessary to carry out the plan of treatment and must be
related to the patient's condition.

4 A physician recertification shall be reguired
periodically and must be signed and dated (as specified
in this section) by the physician who reviews the plan of
treatment. The physician recertification statement must
indicate the continuing need for services and should
estimate how long rehabilitative services will be needed.

Certification and recertification must be signed and
dated (as specified in this section)} prior to the beginning
of rehabilitation services.

5. Utilization review shall be performed to determine if
services are appropriately provided and to ensure that
the services provided to Medicaid recipients are
medically necessary and approptiate.  Services not
specifically documented in the patient's medical record
as having been rendered shall be deemed not to have
been rendered and no coverage shall be provided.

6. Physical therapy, occupational therapy and speech-
language services are to be considered for termination
regardless of the preauthorized visits or services when
any of the following conditions are met:

a. No further potential for improvement is
demonstrated. (The patient has reached his maximum
progress and a safe and effective maintenance
program has been developed.)

b. There is limited motivation of the part of the
individual or caregiver.

¢. The individual has an unstable condition that
affects his or her ability to participate in a rehabilitative
plan,

d. Progress toward an established goal or goals
cannot be achieved within a reasonable pericd of time,

e. The established goal serves no purpose to
increase  meaningful  functional or  cognitive
capabilities.

f. The service can be provided by someone other than
a skilled rehabilitation professional.

12 VAC 30-50-229. (Reserved.)
12 VAC 30-50-229.1. School health services,

A. School health services shall be defined as those
therapy and nursing services rendered by school divisions
which are enrolfed with DMAS to serve children who qualify
fo receive special education services as described under Part
B of the federal Individuals with Disabifities Education Act, as
amended (20 USC § 1400 et seq.).

B. Physical therapy and related services.

1. The services covered under this subsection shall
include physical therapy, occtipational therapy, and
speech/language pathology services. Al of the
requirements of 12 VAC 30-50-200 applicable to these
services shall continue to apply with regard to, but not
necessarily limited fo, necessary authorizations,
documentation requirements, provider qualifications, and
service limitations.

2. Consulftation by physical therapy, occupational
therapy, or speech pathology providers in meefings for
the development, evaluation, or reevaluation of the
Individualized Education Program (IEP)} for specific
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children shall be covered when the [EP with the physical
therapy, occupational therapy, or speech pathology
services is implemented within one year following the
IEP meefing consulfation. This consultation is fo be
billed fo DMAS along with documentation to show that
the services have been implemented no earlier than the
dale such services are implemented. No more than fwo
consulfations may be billed for each child annually. This
annual limitation includes consultations bifled fo DMAS
atfended by either registered nurses or licensed practical
nurses.

C. Skifled nursing services.

1. These must be medically necessary nursing services
which are required by a child in order to benefit from an
educational program, as described under Part B of the
federal Individuals with Disabilities Education Act, as
amended (20 USC § 1400 ef seq.). These services shall
be limifed to a maximum of six units a day of medically
necessary services. Services not deemed to be
medically necessary, upon utilization review, shall not be
covered, A unit, for the purposes of this school-based
health service, shall be defined as 15 minutes of medical
care.

2. These services must be performed by a Virginia-
licensed registered nurse (RN), or licensed practical
nurse (LPN) under the supervision of a licensed RN,
The service provider shall be either employed by the
school division or under contract fo the school division,
The skilled nursing services shall be rendered in
accordance with the licensing sfandards and criteria of
the Virginia Board of Nursing. Supervision of LPNs shall
be provided consistent with the regulatory standards of
the Board of Nursing at 18 VAC 80-20-270.

3. Consultation by skilled nursing providers in meetings
for the development, evaluation, or reevaluation of the
IEP for specific children shall be covered when the IEP
with the skilled nursing services are implemented within
one year following the IEP meeting consultation. This
consultation is to be billed to DMAS along with
documentation to show that the services have been
implemented no earlier than the dafte such services are
implemented. No more than two consultations may be
billed for each child annually. This annual limitation
includes consultations billed fto DMAS aftended by
physical therapists, occcupational therapists, and speech
therapists.

4. The services shall be of a level of complexity and
sophistication which are consistent with skilled nursing
services. These skilled nursing services shall include,
but not necessarily be limifed fo, dressing changes,
maintaining patent airways, and urinary catheterizations.

5. Skilled nursing setvices shall be directly and
specifically related to an active, wrtten plan of care,
which has been established, signed and dated, and
perodically reviewed by a physician or nurse
praciitioner, affer any needed consultation with skilled

nursing staff. The services shall be specific and provide
effective freatment for the child's condition in accordance
with accepled standards of medical practice. ‘

6. Documentation of services shall include a written plan
of care which ideniifies the medical condition or
conditions to be addressed by skilled nursing services,
goals for skilled nursing services, time tables for
accomplishing such stated goals, actual skilled nursing
services to be delivered and whether the services will be
defivered by an RN or LPN. Services which have been
delivered and for which reimbursement from Medicaid is
to be claimed must be supported with like
documentation.

7. Service limitations. The following general conditions
shall apply fo reimbursable skilled nursing services in
school divisions:

a. Patient must be under the care of a physician or
nurse practitioner who is legally authorized to practice
and who is acting within the scope of his license.

b. A recertification by a physician or nurse praciitioner
shall be conducted at least once each school year.
The recertification statement must be signed and
dated by the physician or nurse praclitioner who
reviews the plan of care, and may be obtained when
the plan of care is reviewed. The physician or nurse
practitioner recertification statement must indicate the
continuing need for services and should estimate how
long rehabilitative services will be needed. !

c. Physician or nurse praclitioner orders for nursing
services shall be required and shall include the
specific procedures and modalities fo be used, identify
the specific discipline to carry out the plan of care, and
indicate the frequency and duration for services.

d. Utilization review shall be performed fo determine if
services are appropriately provided and fo ensure that
the services provided to Medicaid recipients are
medically necessary and appropriate. Services not
specifically documented in the child's school medical
record as having been rendered shall be deemed not
to have been rendered and no payment shall be
provided.

e. Skilled nursing services are to be ferminated when
further progress toward the {freatment goals are
unlikely or when they are not benefifing the child or
when the services can be provided by someone other
than the skilled nursing professional,

VAR, Doc. No. Rg7-722; Filed December 22, 1997, 1:54 p.m.
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Title of Regulation. Reimbursement for Individuals with
Traumatic Brain Injury.
12 VAC 30-90-10 et seq. Methods and Standards for
Establishing Payment Rates for Long-Term Care
(amending 12 VAC 30-90-52; adding 12 VAC 30-90-266
and 12 VAC 30-90-330).

Statutory Authority: § 32.1-325 of the Code of Virginia,

Public Hearing Date: N/A - Public comments may be
submitted until March 20, 1998,

(See Calendar of Events section

for additional information)

Basis and Autherity: Section 32.1-324 of the Code of Virginia
grants fo the Director of the Department of Medical
Assistance Services {(DMAS) the authority to administer and
amend the Plan for Medical Assistance in lieu of board action
pursuant to the board's requirements. The Administrative
Process Act (APA) provides for this agency's promuigation of
proposed regulations subject to the Governor's review,

Subsequent to an emergency adoption action, the agency is
initiating the public notice and comment process as contained
in Article 2 of the APA. The emergency regulation became
effective on July 1, 1997. Section 9-6.14:4.1 C of the Code
of Virginia requires the agency lo file the Notice of Intended
Regulatory Action within 60 days of the effective date of the
emergency regulation if it intends to promulgate a permanent
replacement regulation. The Natice of Intended Regulatory
\ction for this regulation was filed with the Virginia Register
on August 13, 1997,

42 CFR Part 447, Subpart C, contains the federal regulatory
regquirements which apply to reimbursement for long-term
care, or nursing facilities (NF) services.

Purpese: The purpose of this proposal is to establish the
Traumatic Brain Injury (TBI) additional payment within the
Nursing Home Payment System (NHPS) that will provide a
fixed per day payment for residents with TBl served in the
program in addition to the reimbursement otherwise payable
under the provisions of the NHPS.

Substance and Analysis; Individuals who have been
diagnosed with Traumatic Brain Injury (TBI) may have injuries
so severe that they reguire institutionalization for the
remainder of their lives, Such individuals, who may
frequently be young and active before their traumas, require
methods of care and treatment which are different from that
provided to the typically institutionalized, debilitated efderly
patients.  These young TBIl patients frequently exhibit
behavioral problems which render them difficult, if not
impossible, to care for with the average aging poputation of
nursing facility residents.

Medicaid recipients with TBlI who require long-term
institutional care were being served, prior to the agency's
emergency regulation, in either the general nursing facility
setting or in the specialized care nursing facility setting, when
hey met the criteria for comprehensive rehabilitation. Caring

for TBI patients who demonstrate behavioral problems in
either the general nursing facility population or in the
specialized care setting has been a less than satisfactory
service solution. These TBI patients require additional
staffing and scheduled activities beyond those required by
typical debilitated elderly nursing facility patients.

This circumstance produces a gap in the continuum of
services available for this special population with special care
needs which this regulatory action proposes to meet. The
establishment of nursing facility units which offer specialized
care and services to individuals with TBIl is therefore
recommended. The remainder of this package discusses the
requirements that DMAS proposes to apply to these
specialized units in order to qualify for the proposed
additional reimbursement.

in order for patients who have been diagnosed with TBI to be
approved for these specialized units they must:

1. Meet the minimum nursing facility criteria for
institutionalization and have a diagnosis of traumatic
brain injury;

2. Have demonstrated documented abusive, aggressive
or disruptive behaviors;

3. Be at least 14 years old; and

4. Be appropriate for nursing facility placement and be
able to be safeguarded by the facility so that the patient
is not a physical or emotional danger to himself or to
others,

The provider criteria, bed limit and other facility requirements
may be modified following further discussions with providers
during the regulatory review process. These proposed
criteria are intended to concentrate individuals with TBI into
specially dedicated units within facilities, and thereby satisfy
concerns about the safety of other facility residents and
achieve the economies of scale that will allow nursing
facilities to provide the additional services that these
individuals require. In order for nursing facilities to receive
approval of their special units to care for these patients, the
facilities must:

1. Dedicate a minimum of 20 beds, which must be
certified for Medicaid patients, and provide the additional
professional services which are necessary to support the
special needs of these patients;

2. Physically separate these dedicated units from the
remainder of the nursing facilities' population of patients;

3. locate a nursing station in this dedicated unit and
provide a registered nurse who is to function in a charge
nurse capacity,;

4. Maintain contractual agreements with a physiatrist
and a neuropsychologist;

5. Ensure that each patient in this dedicated unit is
evaluated at least annually by a licensed clinical
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psychologist who has expertise in neuropsychology or a
neurologist; and

6. Coordinate educational services for those young
residents who have not met their high school education
requirements in order that these requirements may be
satisfied.

Additionally, several fechnical correclions are being made to
the Nursing Home Payment System. These corrections
make no substantive difference in the policies.

Issues: This regulatory change will present an advantage to
both providers and recipients.  Recipients will benefit
because they will receive speciafized, more tailored care.
Providers will benefit because they will receive
reimbursement appropriate to the added level of care they
provide. The agency projects no negative issues involved in
implementing this proposed change.

Fiscal/Budget Impact: The 1997 Appropriations Act provided
$500,000 total funds ($243,000 GF) for these services in FY
1998, DMAS estimates that between one and three
providers and between 10 and 50 recipients will qualify for
this additional payment during the first annual period of
operation, Implementation of this additional payment will not
result in an expansion of the number of individuals eligible for
nursing facility services since it is designed to serve
individuals with TBI who are otherwise receiving nursing
facility services. There are no localities which are uniquely
affected by these regulations as they apply statewide.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 9-6.14:71 G of the
Administrative Process Act and Executive Order Number 13
(94). Section 9-6.14:7.1 G requires that such economic
impact anatyses inciude, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
prbjected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulaticn, and the
impact on the use and value of private property. The
analysis presented below represents DPB's best estimate of
these econoimic affects.

Summary of the proposed regulation. The proposed
regulation replaces an emergency regulation that became
effective on July 1, 1997. This regulation is in fulfillment of a
directive by the 1996 General Assembly “to implement an
adjustment to the nursing home cperating rate for the
additional reasonable costs of care of nursing hame residents
who are victims of traumatic brain injuries.”

The proposed regulation establishes qualifying criteria for
patients such as.

1. Meet the minimum nursing facility criteria for
institutionalization;

2, Have a diagnosis of Traumatic Brain Injury;

have demonstrated documented abusive, aggressive, or
disruptive behaviors;

3. Be at least 14 years old; and
4. Be appropriate for nursing facility placement.

The proposed regulation also establishes gualifying criteria
for providers such as:

1. Dedicate a minimum of 20 beds to Traumatic Brain
Injury patients;

2. Physically separate these 20 beds from the remainder
of the nursing facility's patients;

3. Locate a nursing station in the dedicated unit;

4. Maintain contractual agreements with a physiatrist
and a neuropsychologist;

5. [Ensure that each patient in the dedicated unit is
evaiuated at least annually by a licensed clinical
psychologist; and

6. Coordinate educational services for those young
residents who have not met their high school education
reguirements.

Estimated economic impact. The proposed regulation is
likely to have two main economic effects. First, it will
facilitate an increase in the general level of services provided
to victims of traumatic brain injuries. Prior to promulgation of
the emergency reguiation that this proposed regulation would
replace, Medicaid recipients with traumatic brain injuries who
reguired long-term care were treated in general or specialized
nursing facility settings. Such settings are generally
designed and staffed for the treatment of debilitated elderly
pafients. [n contrast, victims of traumatic brain injuries are
typically young and, moreover, frequently exhibit behavioral
problems. These patients require additional staffing and
scheduled activities beyond those required by geriatric
nursing facility residents. As a result, treatment of victims of
traumatic brain injury in general and specialized nursing
facility environmenis has proved less than satisfaciory in the
past. The proposed regutation will faciiitate the creation of
nursing faciiity units that are specifically designed to serve
traumatic brain injury patients, thereby increasing the level of
service provided to these individuals.

The second likely economic effect of the proposed regulation
will be to increase the state funding required for
reimbursement of medical services to traumatic brain injury
patients. The 1997 Appropriations Act allocated $500,000
($243,000 general fund and $257,600 nongeneral fund) in
addifional funding for these services for fiscal year 1898,

Businesses and entities particularly affected. The propesed
regulation particutarly affects Virginia nursing facilities,
patients suffering from traumatic brain injuries. and the
general public.
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Localities particularly affected. No localities are particularly

-affected by the proposed reguiation.

Projected impact on employment. The proposed regulation is
not anticipated to have a significant effect on employment.

Affects on the use and value of private property. The
proposed regulation is not anticipated to have a significant
effect on the use and value of private property.

Summary of analysis. The proposed regulation replaces an
emergency regulation that became effective on July 1, 1997.
This regulation is in fulfiliment of a directive by the 1996
General Assembly *“to implement an adjustment to the
nursing home operating rate for the additional reasonable
costs of care of nursing home residents who are victims of
traumatic brain injuries.” It is anticipated that the proposed
regulation is likely to have two main economic effects. First,
it will facilitate an increase in the general level of services
provided to victims of traumatic brain injuries. Second, it will
entail a nontrivial increase in the state funding required for
reimbursement of medical services to traumatic brain injury
patients.

Agency's Response to the Depariment of Planning and
Budget's Economic Impact Analysis: The agency concurs
with the economic impact analysis prepared by the
Department of Planning and Budget regarding the regulations
concerning Nursing Home Payment System: Reimbursement
for Individuals with Traumatic Brain Injury.

Summary:

This action proposes to establish the Traumatic Brain
Infury (TBI) additional payment within the Nursing Home
Payment System (NHPS) that will provide a fixed per day
payment for residents with TBI served in the program in
addition to the reimbursement otherwise payable under
the pravisions of the NHPS. Specific criteria for both the
palient and the facility are established in this action.

Individuals who have been diagnosed with Traumalic
Brain Injury (TBl) may have injuries so severe that they
require institutionalization for the remainder of their lives.
Such individuals, who may frequently be young and
active before their traumas, require methods of care and
treatment which are different from that provided to the
typically institutionalized, debilitated elderly patients,
These young TBI patients frequently exhibit behavioral
problems which render them difficult, if not impossible, to
care for with the average aging population of nursing
facility residents.

Medicaid recipients with TBI who require long-term
institutional care were being served, prior fo the agency's
emergency regulation, in either the general nursing
facility setting or in the specialized care nursing facility
setting, when they mef the criteria for comprehensive
rehabilitation. Caring for T8I patients who demonstrate
behavicral problems in either the general nursing facility
population or in the specialized care sefting has been a
less than satisfactory service solution. These TBI
patients require additional staffing and scheduled

activiies beyond those required by typical debilitated
elderly nursing facifity pafients.

12 VAC 30-90-52. Administratorfowner compensation.

A. Administrators' compensation, whether administrators
are owners or nonowners, shall be based on a schedule
adopted by DMAS and varied according to facility bed size.
The compensation schedule shall be adjusted annually to
reflect cost-of-living increases and shall be published and
distributed to providers annually.  The administrator's
compensation schedule covers only the position of
administrator and assistants and does not include the
compensation of owners employed in capacities other than
the NE nursing facility administrator {(see 12 VAC 30-90-290).

B. Administrator compensation shall mean remuneration
paid regardless of the form in which it is paid. This includes,
but shall not be limited to, salaries, professional fees,
insurance premiums (if the benefits accrue to the employer
employee/owner or his beneficiary) director fees, personal
use of automobiles, consultant fees, management fees, travel
allowances, relocation expenses in excess of IRS guidelines,
meal allowances, bonuses, pension plan costs, and deferred
compensation plans. Management fees, consulting fees, and
other services performed by owners shall be included in the
total compensation if they are performing administrative
duties regardless of how such services may be classified by
the provider.

C. Compensation for all administrators {owner and
nonowner) shall be based upon a 40-hour week to determine
reasonableness of compensation.

D. Owner/fadministrator employment documentation.

1. Owners who perform services for a NE nursing facility
as an administrator and also perform additional duties
must maintain adequate documentation to show that the
additional duties were performed beyond the normal 40-
hour week as an administrator. The additional duties
must be necessary for the operation of the ME nursing
facility and related to patient care.

2. Services provided by owners, whether in employee
capacity, through management contracts, or through
home office relationships shall be compared to the cost
and services provided in arms-length transactions.

3. Compensation for such services shall be adjusted
where such compensation exceeds that paid in such
arms-length transactions or where there is a duplication
of duties normally rendered by an administrator., No
reimbursement shall be allowed for compensation where
owner services cannot be documented and audited.

12 VAC 30-80-266. Traumatic Brain Injury (TBI) payment,

DMAS shall provide a fixed per day payment for nursing
facility residents with TBI served in the program in
accordance with resident and provider criteria, in addition fo
the reimbursement otherwise payable under the provisions of
the Nursing Home Payment System. Effective for dates of
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service on and after July 1, 1897, a per day rafte add-on shall
be paid for recipients who meet the eligibility criteria for these
TBI payments and who are residents in a designated nursing
facifity TBI unit of 20 beds or more that meets the provider
eligibility criteria. The value of the rate add-on shall be $50
onJuly 1, 1987. The rate add-on for any qualifying provider's
fiscal year shall be adjusted for inflation using the Data
Resources, Inc., moving average that is used fo adjust
ceflings and rates for inflation under the Nursing Home
Payment Sysftem. (Refer to 12 VAC 30-80-330 for related
provider and recipient requirements.)

PART IV.
TRAUMATIC BRAIN INJURY PAYMENT SYSTEM.

12 VAC 30-80-330. Traumatic brain injury diagnoses.

A, Consistent with the Nursing Home Payment System,
DMAS shall provide a fixed per day payment for nursing
facility residents with traumalic brain injury diagnoses. The
residents and facilities must meet the criteria sef ouf in this
seciion,

B, Resident criteria. To meet the criteria for admission

and continued stay for the TBI program, there shall be
documented evidence in the resident's medjcal record of all
of the foflowing:

1. The resident shall meet the minimum nursing facility
criteria as specified in 12 VAC 30-60-300, as well as
meet the preadmission screening requirements for
nursing facility level of care;

2. The resident has a physician's diagnosis of TBI which
is also recorded on the Patient Infensity Raling System
Review (DMAS-80) form by diagnosis code 85000
(trauma fo the brain);

3. Abusive, aggressive, or disruptive behavior has been
documented within 30 days prior to admission and also
recorded on the Patient Intensity Rating System Review
(DMAS-80) form by coding of behavior paftern 3 or 4.
Behavior coding on the Patient Intensity Rating System
Review forrm must also be supported by documentation
in the medical record;

4. The resident is at least 14 years old, and

5. The resident must be appropriate for nursing facilify
placement and the facility must be able to safeguard him
such that the resident will not be a physical or emotional
danger to himself or other residents on the unit.

C.  Provider criteria. Nursing facilities which may be
approved to provide this service shall operafe a dedicated
unit of 20 beds or more and provide additional professional
services to support the special needs of these individuals.
These criteria shall concentrate individuals with TBI info
specially dedicated facilities thereby satisfying safety
concemns and achieving economies of scale necessary for
the nursing facififies. At a minimum, the provider shall meet
all of the criteria outflined below to receive the add-on

reimbursement for the TBI program for residents who meet
the TBI program resident criteria.

1. Provide all services that are available to the general
nursing facility population in accordance with established
standards and regulations for nursing facilities to include
programming that is individualized and geared toward
the needs and interests of the unit's population;

2. Provide a dedicated unit of at least 20 beds that is
physically separated by a doorway that shall be either
locked or maintained with an alarm system thaf sounds
at the unit nursing station when opened;

3. Certify all beds on this dedicated unit for licensed
nursing facilify care, To receive payment the resident
must reside in a Medicaid certified bed;

4. Locate at least one nursing station on the unit and
thaf nursing station must serve the dedicated unit only;

5. Maintain a contractual agreement with a physiatrist
and a neuropsychologist to serve the resident population
as needed,

6. Provide a registered nurse fo function in a charge
nurse capacity on the unit whose sole responsibility is for
the care and oversight of the designated unit. This
registered nurse cannot have other responsibilifies
oulside of the unit during the period for which she is
designated as the charge nurse for the dedicated unit.
The registered nurse working in a charge nurse capacity
must have sufficient experience working with the
population with head injuries before serving in this
capacity, Temporary agency nurses cannot be used to
fulfill the charge nurse requirement;

7. Ensure that each resident on the unit is evaluafed on
an annual basis by a licensed clinical psychologist with
expertise in neuropsychology or a neurologist. If a
resident is admitted and has nof been evaluated by a
neuropsychologist or neurologist in the past calendar
year, an evaluation must be completed within the first 30
days of the resident's stay in the TBI program, and

8. Coordinate educational services for the resident with
the appropriate public school system if the resident has
not completed all educational requirements for high
school education as specified by the Sfate Board of
Education.  Coordination is defined as making the
necessary contacts and providing necessary information
to the appropriate school division, The facility shall keep
records of such coordination contacts.

VA R. Doc. No. R97-723; Filed December 22, 1897, 1:.55 p.m.
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“Title  of Requlation:

LI R

Consumer Directed Personal

Attendant Services.
12 VAC 30-120-10 et seq. Waivered Services (atiding Part
Vill: 12 VAC 30-120-490 through 12 VAC 30-120-550).

Statutory Authority: § 32.1-325 of the Code of Vitginia.

Public Hearing Date: Public hearings have already been held
on these regulations.
Public comments may be submitted until March 20,
1998.
(See Calendar of Events section
for additional information)

Basis and Authority: Section 32.1-324 of the Code of Virginia
grants to the Director of the Department of Medical
Assistance Servicas {DMAS) the authority to administer and
amend the Plan for Medical Assistance in lieu of board action
pursuant to the board's requirements. The Administrative
Process Act (APA} provides for this agency’s promulgation of
proposed regulations subject to the Governor's review.

Subsequent to an emergency adoption action, the agency
has initiated the public notice and comment process as
contained in Article 2 of the APA. The emergency regulation
hecame effective on July 1, 1997, Section 9-6.14:4.1 C of
the Code of Virginia requires the agency to file the Notice of
Intended Regulatory Action within 60 days of the effective
date of the emergency regulation if it intends to promuigate a

. permanent replacement regulation. The Notice of Intended
/ Regulatory Action for this regulation was filed with the

Virginia Register on August 13, 1997.

in House Joint Resolution (HJR} 125, the 1996 General
Assembly required DMAS to “request a waiver from the
federal government and implement with all due haste
consumer-directed personal attendant services (Consumer-
Directed PAS), in conjunction with the agency-directed model
currently availahle, to Virginians who are eiderly or who have
disabilities." The consumer-directed PAS regulations are
therefore being promulgated due to a mandate by the
General Assembly.

Purpose: The purpose of this proposal is to specify in the
Virginia Administrative Code requirements and standards for
the provision of consumer-directed PAS. The Consumer-
Directed PAS Program will provide home and community-
based care personal attendant services to consumers who
meet Medicaid eligibility and financial requirements, The
service will allow qualifying consumers to remain in their
homes, directing their own care, rather than receiving
services under the home health agency model or being
institutionalized.

Substance and Analysis: The Medicaid-funded Consumer-
Directed PAS Program is currently being offered under a
Social Security Act § 1915(c} home and community-based
care waiver, which must be a cost-effective alternative to
institutionalization. Only persons eligible to receive services

'Ethrough the Department of Rehabilitative Services PAS

program and who are determined to be at-risk of nursing
facility placement are eligible for services under the
Medicaid-funded consumer-directed PAS waiver during the
emergency regulation's effective period. After these
proposed permanent regulations complete the full
Administrative Process Act, all other potentially-eligible
Virginians electing to do so will be able to select Medicaid-
funded consumer-directed PAS.

Personal attendant services (PAS) are being defined as long-
term maintenance or support services necessary fo enable
an elderly or disabled individual to remain at or return to his
home rather than a nursing facility. PAS assists elderly or
disabled recipients with basic health-related services, such
as activities of daily living (eating, bathing, grooming,
dressing, ambulation, and toileting);, assists with normally
self-administered medications; andfor provides - basic
household maintenance services essential to health in the
home. These services do not include the performance of
skilled nursing services.

DMAS already offers an agency-directed model of PAS to
Virginians through a federal home and community-based
care waiver known as the elderly and disabled waiver.
Currently, the elderly and disabled waiver recipients are only
able to receive personal care services from approved
agencies contracted with DMAS. The agency-directed model
controls the structure of the service delivery system by
assuming total responsibility for cerifying, selecting,
scheduling, and terminating the services of personal
attendants, thereby leaving recipients few choices.: In fiscal
year 1996, DMAS spent approximately $74 million on the
agency-directed model of personal care services.

In contrast to the agency-directed model, a consumer-
directed mode! of service is based upon the principle that
individuals should have the primary responsibility for making
decisions regarding the assistance they receive. The
proposed Medicaid-funded consumer-directed service model
will allow certain elderly and disabled consumers who, after
demonstrating their abitities to manage and supervise those
attendants, will be able to hire their own personal attendants.
Personal atlendants are extensions of the consumers’
bodies, performing actions that consumers are no longer able
to perform, Consumer-directed services have been
demonstrated in other states and the Commonwealth
(through the Department of Rehabilitative Services PAS
program) to have a tremendous positive impact on
consumers. Consumers who hire, train, and supervise their
own attendants report less staff turnover, greater flexibility in
meeting the consumers’ schedules and preferences, and
greater satisfaction with the way the personal attendants
perform their duties.

Persons who will be eligible for consumer-directed PAS must
be elderly or disabled and have no cognitive impairments. if
disabled, the person must be at least 18 years of age. One
of the criteria to determine eligibility for consumer-directed
PAS will be the consumer's ability to independently manage a
personal attendant. When waiver services are requested, a
Department of Medical Assistance Services (DMAS)
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authorized Nursing Home Preadmission Screening (NHPAS)
Team will assess, by using the Uniform Assessment
Instrument (UAI)}, the consumer to determine whether he is
eligible for long-term care services. The NHPAS Team will
also use an additional questionnaire, to determine if
consumers can independently manage their personal
attendants, by assessing consumers' responses in areas of
daily decision making, long and short range planning, finding
personal attendants, and the existence and adequacy of
health and supportive networks.

Once the NHPAS team authorizes consumer-directed PAS,

“consumers must choose the provider agency to provide
service coordination. The service coordinator, by visiting the
consumer, will train him about his rights and responsibilities
associated with consumer-directed PAS and will develop a
plan of care, with the consumer, based on the UAl and the
amount of approved personal attendant hours, The service
ceoordinator then forwards the UAI, the additional
questionnaire, and the plan of care to DMAS for final
approval for consumer-directed PAS. The service
coordinator will monitor implementation of the plan of care in
periodic visits and ensure the continuing appropriateness of
services to the consumer's needs.

The consumer is the employer in this program and, as such,
is responsible for hiring, fraining, supervising, and firing his
personal attendant. The consumer will also have access to a
registry of personal atiendants to be maintained by the
service coordinator. The service coordinator will be available
to the consumer to provide assistance as needed. The
consumer will develop a contract with the personal attendant,
and will document the number of hours worked by the
personal attendant, and submit biweekly timesheets to the
service coordinator and fiscal agent. The service coordinator
and fiscal agent will verify that the approved number of hours
have not been exceeded. The fiscal agent is to handle fiscal
responsibilities (i.e., paying payroll taxes, filing IRS forms) on
behaif of the consumer and prepares and issues the
attendant's paychecks.

Consumers will be reassessed every six months to
reevaluate their need for personal attendant services and the
continuing appropriateness of consumer-directed PAS. At
this reassessment or at any other time, if the consumer
decides he no longer wishes to receive consumer-directed
PAS, and prefers the alternative agency-directed model of
personal care services, the service coordinator will make the
arrangements for the change to personal care services under
the elderly and disabled waiver. '

History: A heightened interest in consurner-directed PAS by
consumers and certain providers prompted an investigation
of the possibilities of providing Medicaid-funded consumer-
directed services in Virginia. In 1995, the General Assembly
approved House Joint Resolution 539 (HJR 538), requesting
the evaluation of the feasibility of amending the current
Medicaid Elderly and Disabled waiver to allow individuals to
hire their own personal attendants. DMAS subsequently
convened a workgroup of the major stakeholders to evaluate

the impact of offering a consumer-directed model of personal
care services.

DMAS solicited comments in October 1996 from the
stakeholders involved in the provision of personal assistance
services to the elderly and consumers with disabilities. The
comments received focused concern on personal attendant
standards and quatifications, assurance of quality of care,
liability, provider requirements, reimbursement, and
supervision of the plan of care.

Over the course of the next several months, DMAS worked
with other state agencies, representatives of the home care
industry, and advocates for persons with disabilities and the
elderly. DMAS also sought advice from the Office of the
Attorney General regarding issues of liability and the scope of
services performed by unlicensed personal attendants.
Before and during the 1997 General Assembly, DMAS
presented the Medicaid-funded consumer-directed PAS
model to solicit comments and resolve concerns.
Presentations to various groups were as follows:

At five meetings (between October 1996 and March 1987) of
the Board of Medical Assistance Services (BMAS), the DMAS
Director presented the consumer-directed PAS concept and
answered questions related to the development and
implementation of this service model. BMAS atso reviewed

the waiver-application that DMAS sent to the Health Care

Financing Administration (HCFA), which requested the
authority to reimburse for this- service as a Medicaid-funded
community-based care service. The public attended the .
meetings and provided comments regarding consumer--
directed personal attendant services during this time.

Between November 1996 and January 1997, DMAS met with
the Depariment of Rehabilitative Services (DRS) Personal
Assistance Advisory Board, the Disability Services
Commission, the House Appropriations Committee, and the
Health and Human Resources Subcommittee of the House
Appropriations Committee to discuss or give presentations
about consumer-directed PAS.

DMAS submitted its report, “Medicaid-Funded Consumer-
Directed Personal Assistance Services,” to the General
Assembly in November 1996, The proposed model for
Medicaid-funded consumer-directed PAS would be offered in
conjunction with the Medicaid-funded agency-directed PAS
model currently available to elderly and disabled Virginians.
Based upon the recommendations of the study, the 1996
General Assembly approved HJR 125, requesling DMAS to,
“with all due haste, request a waiver from the federal
government and implement with all due haste consumer-
direcied personal attendant services, in conjunction with the
agency-directed model currently available, to Virginians who
are elderly or who have disabilities.” The resolution is
strongly supported by the Governor's Principles for Disability
Service guidelines, which are committed tc services which
foster independence and assist people with disabilities to
achieve the needed skills or technologies to remain or
become independent.
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The emergency regulations were approved and took effect on
AJuly 1, 1997, Although the emergency regulation process did
‘not have a specified formal period of public comment, DMAS
has consistently entertained input and addressed concerns
from all interested parties, During July and August 1997,
DMAS staff met with interested parties to discuss any issues
or concerns related to the emergency regulations in order to
develop permanent replacement regulations. These
permanent regulations will supersede the emergency
regulations and will allow all eligible Virginians to access
consumer-directed PAS.

Issues: The advantage to the public is the availability of a
new service delivery method that provides citizens with
another home and community-based care alternative to
institutionalization. Consumer-directed PAS provides
consumers with the choice to be the employer of their own
personal altendants. As employers, consumers will be
responsible for hiring, fraining, supervising, and firing their
own personal attendants. Rather than being a burden,
however, it has been demonstrated that consumers of this
service report fewer incidences of hospitalization and higher
satisfaction with services provided,

Potential disadvantages include the risk of fraud or abuse
and neglect of consumers. Recipients who constantly switch
back and forth between the consumer-directed waiver and
the elderly and disabled waiver will be problematical. A
potential lack of providers wiling to provide service
coordination services may also be a disadvantage. A
disadvantage to the home health industry which has been
aroviding heretofore all personal care services will be the loss
- of revenue from the consumers who elect to switch over to
this service care model. Even though the same agencies
which have been providing personal care will be permitted by
DMAS to render service coordination services, the
reimbursement for only service coordination will be lower
than the full range of covered personal care services
(currently under the eiderly and disabled waiver).

Fiscal/Budget Impact: The Medicaid-funded consumer-
directed PAS program will be offered under the Social
Security Act § 1915(c) home and community based-care
waiver, which must be a cost-effective alternative to
institutionalization.  This waiver is projected to be budget
neutral because the population served by this waiver is the
same population that is being served under existing home
and community-based waivers. Consumers eligible for
Medicaid long-term care services could select consumer-
directed PAS as an option to existing home and community-
based services.

It is projected that 107 consumers who are receiving or are
on the waiting list for Personal Attendant Services from the
Virginia Department of Rehabilitative Services as of July 1,
1997, and who meet the financial and eligibility criteria for
Medicaid funded long-term care services will access
consumer-directed PAS services under the effective
emergency regulation. Once the proposed permanent
reguiations complete the Administrative Process Act, alf other
ualified Virginians who are eligible for this waiver will be

able to access consumer-directed PAS. During fiscal year
1998, an estimated 275 recipients will receive consumer-
directed personal altendant services at a cost of $1.39
million. During fiscal year 1999, an estimated 557 recipients
will receive consumer-directed personal attendant services at
a cost of $2.89 million.

The home health care industry will be affected by the
implementation of this program. During fiscal year 1996,
providers of personal care services received $74 million
reimbursement for providing personal care services
(excluding costs for durable medical equipment and
skilled/semi-skilled nursing services) to recipients. Since
some existing recipients of personal care services, under the
elderly and disabled waiver, may switch to the new
consumer-directed PAS waiver, there is the potential for
personal care providers to lose recipients (as clients).
Providers of personal care services, however, are invited to
become providers of service coordination services under the
consumer-directed PAS waiver.

There are no localities which are uniquely affected by these
regulations as they apply statewide.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
regulation in accordance with § 96,1471 G of the
Administrative Process Act and Executive Order Number 13
{94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or cother entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The
analysis presented below represents DPB's best estimate of
these economic impacts.

Summary of the proposed regulation. The proposed
regulation specifies the requirements and standards for the
provision of consumer-directed personal attendant services.
The Consumer-Directed PAS program will provide home and
community-based care personal attendant services to
consumers who meet Medicaid eligibility and financial
requirements. The service will allow gualifying consumers to
remain in their homes, directing their own care, rather than
receiving services under the home health agency model or
being institutionalized.  This proposal is mandated by
Chapter 924, 1997 Appropriation Act.

Estimated economic impact. Personal attendant services
(PAS) are defined as long-term maintenance or support
services necessary to enable an elderly or disabled individual
to live at home rather than at a nursing facility. The PAS
program assists elderly or disabled recipients with basic
health-related services and activities of daily living including
eating, bathing, grooming, dressing, toileting, moving arcund,
taking self-administered medication, and performing basic
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household maintenance services essential to health in the
home, Personal attendants are exiensions of the consumers’
bodies, performing actions that consumers are no longer able
to perform.  These services do not include skilled nursing
services.

DMAS already offers an agency-directed model of PAS te
Virginians through a federal home and community-based
care waiver known as the elderdy and disabled waiver.
Currently, the elderly and disabled waiver recipients are only
able to receive personal care services from approved
agencies contracted with DMAS. The agency-directed model
controls the structure of the service delivery system by
assuming total responsibility for cerifying, selecting,
scheduling, and terminating the services of personal
aftendants, thereby leaving recipients few choices. The
consumer-directed PAS program allows individuals who can
demonstrate their ability to manage and supervise personal
attendants to hire, train and supervise their own attendants.
The pool of providers is no longer limited to those contracting
with DMAS.

For individuals with normal cognitive abilities, economic
theory would suggest that any increase in the range of
choices available will generally result in an improved
outcome for the individual with the wider range of choice.
There are three potential problems in applying this theory to
the provision of consumer-directed PAS. First, many of the
clientele in this program may have impaired cognitive
abilities. This leads to obvious problems with applying the
choice mode! fo evaluate changes. Second, because many
of the PAS services are things that people routinely do for
themselves, there will be a naturat tendency of individuals o
substitute PAS services for services that they couid provide
for themseives. Since the individual is in a much better
position than is DMAS to khow which functions need to be
performed by an assistant, some substitution will undoubtedly
take place, increasing the cost of using consumer-directed
PAS, Finally, consumer-directed PAS may be more subject
to fraud and abuse than agency-directed services.

DMAS has designed this regulation in a way that reduces the
potential for problems with cognitively impaired individuals
managing consumer-directed PAS. Persons who will be
eligible for Consumer-Directed PAS must be elderly or
disabled and have no cognitive impairments. If disabled, the
person must be at least 18 years of age. One of the criteria
to determine eligibility for Consumer-Directed PAS will be the
consumer's ability fo independently manage a personal
attendant, When waiver services are requesfed, a
Department  of Medical Assistance Services (DMAS)
authorized Nursing Home Preadmission Screening (NHPAS)
Team will assess, by using the Uniform Assessment
Insirument {UAI), the consumer to determine whether he is
eligible for long-lerm care services, The NHPAS Team will
also use an addittonal questionnaire, 1o determine if
consumers. can independently manage their personal
aftendants, by assessing consumers' responses in areas of
daily decision making, long and short range planning, finding

personal attendants, and the existence and adeguacy of
health and supportive networks.

Once the NHPAS feam authorizes Consumer-Directed PAS,
consumers must choose the provider agency to provide
service coordination. The service coordinator, by visiting the
consumer, will train him about his rights and responsibilities
associated with Consumer-Directed PAS and will develop a
plan of care, with the consumer, based on the UAl and the
amount of approved personal attendant hours. The service
coordinator then forwards the UAI, the additional
guestionnaire, and the plan of care to DMAS for final
approval for Consumer-Directed PAS. The service
coordinator will monitor impiementation of the plan of care in
periodic visits and ensure the continuing appropriateness of
services to the consumer's needs. The service coordinaior
and fiscal agent will verify that the approved number of hours
have not been exceeded. The fiscal agent is to handle fiscal
responsibilities (i.e., paying payroll taxes, filing IRS forms) on
behalf of the consumer and prepares and issues the
attendant's paychecks.

Consumers will be reassessed every six months to
reevaluate their need for personal attendant services and the
continuing appropriateness of Consumer-Directed PAS. At
this reassessment or at any other time, if the consumer
decides he no longer wishes to receive Consumer-Directed
PAS, and prefers the alternative agency-directed model of
personal care services, the service coordinator will make the
arrangements for the change to personal care services under
the Elderly and Disabled Waiver.

Given that this process works as DMAS describes, there is
reasonable assurance that those DMAS clients opting into
the consumer-directed PAS will be those most likely to
benefit from the program and least likely to run into problems.
Indeed, past experience with consumer-directed PAS has
been very encouraging. DMAS indicates t{hat consumer-
directed services have been demonstrated in other states
and the Commonwealth {through the Department of
Rehabilitative Services PAS program) to have a tremendous
positive impact on consumers, Clients whe hire, train, and
supervise their own attendants report less staff turnover,
greater flexibility in meeting the consumers' schedules and
preferences, and grealer satisfaction with the way the
personal attendants perform their duties.

The asymmetry in information about a client's capabilities will
result in a reduction in the amount of savings from the
amount that is theoretically available. This is because, as
aiready mentioned, some clients will substitute paid-for
services of the PAS for services the client could have
provided. The information asymmetry between agency and
client is unavoidable. For DMAS to monitor each ciient
closely enough tc eliminate this substitution would eliminate
most, if not all, of the benefits of the program. That there is
this substitution does not mean that this program will not
have a net benefit. It is likely that DMAS’ periodic review of
client abilities will limit substitution.
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DMAS indicates that there may be some increase in the

. potential for fraud and abuse. Assuming that this is a larger
"problem than under the agency-directed approach, then

some increase in enforcement efforts would seem
appropriate. No such increase is mentioned in the material
accompanying this proposal. Naturally, any increase in
fraud, abuse or neglect of clients over the agency-directed
model, as well as any increased enforcement costs, would
have to be subtracted from any net extended benefits.
Available evidence indicates that these problems will not be
large but continued study by DMAS is appropriate.

According to DMAS data, the benefit to clients of the
enhanced choice is very large without any net increase in
expenditures. From this we conclude that this regulation is
likely to have a significant positive net benefit for Virginia.

Businesses and entities affected. The primary beneficiaries
of this change is the clients who will have a greater range of
options in obtaining personat care. In fact, clients can always
return to the agency-directed model if they find that the
consumer-directed program does not offer net benefits.
Ancther group of beneficiaries are the new providers, those
chosen for personal care but not previously contracting with
DMAS under the agency-directed program. The firms
currently contracting with DMAS to provide care under the
agency-directed model will lose some clients unless they can
provide services that are competitive with other potential
providers. Improvements in attention to consumer
satisfaction can be expected as the market for these services

becomes more competitive. Precise estimates of the dollar
‘value of these changes are not feasible at this time.

Localities particularly affected. The impact of this change
should be fairly evenly distributed across the state.

Projected impact on employment.  This regulation will
probably not have any net impact on employment in Virginia.

Effects on the use and vaiue of private property. This
regulation will not have any impact on the use and value of
private property.

Agency's Response to the Department of Planning and
Budget's Economic impact Analysis: The agency concurs
with the economic impact analysis prepared by the
Department of Planning and Budget regarding the regulations
concerning Home and Community Based Services:
Consumer Directed Personal Attendant Services.

Summary.

The Consumer-Directed Personal Atfendant Services
(PAS) Program will provide home and community-based
care personal alfendant services fo consumers who
meet Medicaid eligibility and financial requirements. The
service will aflow gualifying consumers to remain in their
homes, directing their own care, rather than receiving
services under the home health agency model or being
instifutionalized. This proposal  specifies  the
requirements and standards for the provision of
consumer-directed PAS.

The Medicaid-funded Consumer-Directed PAS Program
is currently being offered under a Social Security Act
§ 1915(c) home and community-based care waiver and
Virginia emergency regulfations, which must be a cost-
effective alternalive fo institutionalization. Only persons
eligible to receive services through the Department of
Rehabpilitative Services PAS program and who are
determined fo be at-risk of nursing facility plfacement are
eligible for services under the Medicaid-funded
consumer-directed PAS wailver during the emergency
regufation's effective period.  After these proposed
permanent regulations complete the full Administrative
Process Act, all other potentially-eligible Virginians
electing to do so will be able to select Medicaid-funded
consumer-directed PAS.

Personal attendant services (PAS) are being defined as
long-term maintenance or support services necessary to
enable an eldedy or disabled individual to remain at or
return fo his home rather than a nursing facility. PAS
assists elderly or disabled recipients with basic health-
related services, such as activities of daily living (eating,
bathing, grooming, dressing, ambulation, and foileting),
assists with normally self-administered medications;
and/or provides basic household maintenance services
essential to health in the home. These services do not
include the perforrnance of skilled nursing services.

PART VI
CONSUMER-DIRECTED PERSONAL ATTENDANT
SERVICES FOR ELDERLY AND DISABLED INDIVIDUAL S.

12 VAC 30-120-480. Definitions.

"Activities of daily living” or "ADL" means personal care
tasks, ie., bathing, dressing, toileting, fransferring, and
eafing/feeding. A person’s degree of independence in
performing these activities is a part of determining
appropriate level of care and services.

“Committee for recipient” means a person who has been
legally invested with the authority, and charged with the duty
of managing the estfate or making decisions to promote the
weli-being of a person who has been determined by the
circuit court to be fotally incapable of taking care of his
person or handling and managing his estate because of
mental iliness or mental retardation. A committee shall be
appointed only if the court finds that the person’s inability to
care for himself or handle and manage his affairs is total,

"Current functional status” means the individual's degree of
dependency in performing activilies of daily living (ADL).

"DMAS" means the Department of Medical Assistance
Services.

“DRS” means the Department of Rehabilitative Services.
DRS currently operafes the Personal Assistance Services
Program, which is a state-funded program that provides a
limited amount of persanal care services to Virginians.

"DSS" means the Depariment of Social Services.
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"Fiscal agent” means an agency or organization thaf may
be conlracled by DMAS fo handle employment, payroll, and
tax responsibilities on behalf of the recipient who Is receiving
constmer-directed personal atfendant services (PAS).

“‘Guardian” means a person who has been legally invested
with the authority and charged with the duly of taking care of
the recipiert and managing his property and protecting the
fghts of the recipient who has been declared by the circuit
court to be incapacitated and incapable of administering his
own affairs. The powers and dufies of the guardian are
defined by the court and are limited to malters within the
areas where the recipient in need of a guardian has been
determined to be incapaciialed.

“Home and community-based care” means a variety of in-
home and community-based services reimbursed by DMAS
(personal care, adulf day heafth care, respite care, and
assisted living,) authorized under a Social Security Act
§ 1915(c} waiver designed to offer individuals an altemative
to institutionalization. Individuals may be preauthorized fo
recelve one or more of these services either solely or in
combination, based on the documented need for the service
or seivices in order to avoid nursing facility placement. The
Mursing Home Preadmission Screening Team or DMAS shall
give prior authorization for any Medicaid-funded home and
community-based care.

‘Instrumental activities of daily living" or "TADL” means
social tasks, i.e., meal preparation, shopping, housekeeping,
laundry, money management. A person’s degree of
independence in performing these aclivities is part of
determining appropriate level of care and services. Meal
preparation is planning, preparing, cooking and serving food.
Shopping is getting o and from the store, obfaining/paying
for groceries and carrying them home. Housekeeping is
dusting, washing dishes, making beds, vacuuming, cleaning
floors, and cleaning bathroom/kilchen. Laundry is
washing/drying clothes. Money management is paying bifls,
wiiting checks, handling cash fransactions, and making
change.

“Mursing Home Preadmission Screening (NHPAS)" means
the process to (i) evaluate the medical, nursing, and social
needs of individuals referred for preadmission screening, (fi}
analyze whal specific services the individuals need, (iii}
evaluate whether a setvice or a combination of existing
community services are available to meel the individuals'
needs, and (iv) authorize Medicaid funded nursing facility or
community-based care for those individuals who meet
nursing facility level of care and require that level of care.

“Nursing Home Preadmission Screening Team” means the
entity contracted with DMAS which is responsible for
performing nursing home preadmission screening.  For
individuals in the community, this entity is a commiftee
comprised of staff from the local health department and local
DSS. Forindividuals in an acute care facility who require
sereening, the entily is a team of nursing and social work
stalf. A physician shall be a member of both the local
comimittee or acute care team.

"Participating provider" means an institution, facility,
agency, parinership, corporation, or association that meets
the standards and requirements set forth by DMAS, and has
a current, signed contract with DMAS.

"Personal aftendant” means, for purposes of this part and
exemption from Worker's Compensation, a domestic servant,
Consumers shall be restricted from employing more than two
personal aftendants simulfaneously at any given time.

"Personal atfendant services" or "PAS" means long-term
mainlenance or support services necessary fo enable the
mentally alert and competent individual to remain at or return
home rather than enter a nursing care facility. Personal
attendant services include hands-on care specific to the
needs of a medically stable, physically disabled individual.
Personal aftendant services include assistance with ADLs,
bowelbladder programs, range of motion exercises, routipe
wound care which does not include sfetile technique, and
external catheter care as further defined in the Consumer-
Directed PAS Manual. Supportive services are those which
substitute for the absence, loss, diminution, or impairment of
a physical function. When specified, supportive services may
include assistance with IADLs which are incidental to the
care fumished, or which are essential to the health and
welfare of the recipient. Personal aftendant services shall not
include either practical or professional nursing services as
defined in Chapters 30 and 34 of Title 54.1 of the Code of
Virginia, as appropriate.

"Plan of care” or "POC" means the writlen plan of services
certified by the screening team physician and approved by
DMAS as needed by the individual to ensure optimal health
and safety for the delivery of home and communify-based
care.

“Providers” means those individuals, agencies or facilities
registered, licensed, or certified, as appropriate, and enrolfed
by DMAS to render services fo Medicaid recipients eligible for
services.

“Service coordinator” means the registered nurse, social
worker, or case manager who is responsible for ensuring that
the assessment, development and monitoring of the plan of
care, management training, and review aclivities as required
by DMAS are accomplished. This individual is an employee
of a provider that contracts with DMAS to provide consumer-
directed PAS.

"State Plan for Medical Assistance" or “the Plan" means
the document describing the covered groups, covered
services and their limitations, and provider reimbursement
methodologies as provided for under Title XiX of the Social
Security Act.

"Uniform Assessment [nstrument” or "UAI" means the
standardized muftidimensional questionnaire which assesses
a person’s social, physical health, mental health, and
functional abilities. The UAl is used to gather information for
the defermination of a person’s care needs and service
eligibility, and for planning and moniftoring a customer’s care
across various agencies for long-term care services.
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12 VAC 30-120-500. General coverage and requiremenis
W consumer-directed PAS as a home and community-
ased care wWaiver service,

A. Coverage statement. Coverage of consumer-directed
PAS shall be provided under the administration of the DMAS
to disabled and selderly individuals who must be mentally alert
and have no cognitive impairments who would otherwise
require the level of care provided in a nursing facility.
Individuals must be able to manage their own affairs without
help from another individual and not have a guardian or
committee. If disabled, individuals receiving services must
be af least 18 years of age. Individuals eligible for consumer-
directed PAS must have the capabilily o hire and train their
own personal attendants and supervise the attendant's
performance.

B. Individuals receiving services under this waiver must
meet the following requirements:

1. Individuals receiving services under this waiver must
be eligible under one of the following eligibility groups:
aged, blind or disabled recipients eligible under 42 CFR
435.121, and the special home and communily-based
walver group at 42 CFR 435217 which includes
individuals who would be eligible under the State Plan if
they were institutionalized.

2. Under this waivered service, the coverage groups

authorized under § 1902(a){10)(C)(i}(Il) of the Social

Security Act will be considered as if they were
. Institutionalized for the purpose of applying institutional
deeming rules.

3. Virginia shall reduce its payment for home and
community-based services provided for an individual by
that amount of the individual's fotal income (including
amounts disregarded in determining eligibility} that
remains affer allowable deductions for personal
maintenance needs, deductions for other dependents,
and medical needs have been made according fo the
guidelines in 42 CFR 435.735. DMAS will reduce its
payment for home and community-based waiver services
by the amount that remains after deducting the amounts
as specified in 42 CFR 435.726, listed below:

a. For individuals to whom § 1924(d) applies and for
whom  Virginia waives the requirement for
comparability pursuant to § 1902(a)(10)(B), deduct the
following in the respective order:

{1} An amount for the maintenance needs of the
individual which is equal to the categorically needy
income standard for a  non-institutionalized
individual. Working individuals have a greater need
due fo expenses of employment; therefore, an
addifional amount of income shall be deducted.
EFarned income shall be deducted within the
following limits: (i) for individuals employed 20
hours or more, earned income shall be disregarded
up to a maximum of 300% of S8/ and (i) for
individuals employed at least eight but less than 20

hours, eamed income shall be disregarded up fo a
maximum of 200% of SSI. However, in no case,
shall the total amount of income (both eamed and
unearned) disregarded for maintenance exceed
300% of SSI.

(2} Far an individual with only a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security
Act.

(3) For an individual with a family af home, an
additional amount for the mainfenance needs of the
family determined in accordance with § 1924(d) of
the Social Security Act,

(4) Amounts for incurred expenses for medical or
remedial care that are nof subject fo payment by a
third party including Medicare and other health
insuyrance premiums, deductibles, or coinsurance
charges and necessary medical or remedial care
recognized under state law but covered under the
Plan.

b. For individuals fo whom § 1924(d) does not apply,
deduct the following in the respective order:;

(1} An amount for the maintenance needs of the
individual which Is equal to the categorically needy
income standard for a non-instifutionalized
individual. Working individuals have a greater need
due fo expenses of employment, therefore, an
additional amount of income shall be deducted.
Eamed income shall be deducted within the
following limits: (i} for individuals employed 20
hours or more, eamed income shall be disregarded
up to a maximum of 300% of SSI and (i} for
individuals employed at least eight but less than 20
hours, eamed income shall be disregarded up to a
maximum of 200% of SSI. However, in no case,
shall the total amount of income (both eamed and
unearned) disregarded for maintenance exceed
300% of SSi.

(2) For an individual with a family af home, an
additional amount for the maintenance needs of the
family which shall be equal fo the medically needy
income standard for a family of the same size.

(3) Amounts for incurred expenses for medical or
remedial care that are not subject fo payment by a
third party including Medicare and other health
insurance premiums, deductibles, or coinsurance
charges and necessary medical or remedial care
recognized under state law but covered under the
state Medical Assistance Plan.

C. Assessment and authorization of home and community-
hased care services.

1. To ensure that Virginia's home and community-based
care walver programs serve only individuals who would
otherwise be placed in a nursing facility, home and
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cormmiinity-based care services shall be considered only
for individuals who are seeking nursing facility admission
of for individuals who are at risk of nursing facility
admission in the near future. "Near future” is defined as
within one month. Home and community-based care
services shall be the critical service that enables the
individual to remain at home rather than being placed in
a nursing facility.

2. The individual's status as an individual in need of
home and community-based care services shall be
deterrnined by the NHFAS Team affer completion of a
thorough assessment of the individual's needs and
available support.  Screening and preauthorization of
home and community-based care services by the
NHPAS Team or DMAS staff is mandaftory before
Medicaid will assume payment responsibility of home
and communify-based care services.

3. An essential part of the NHPAS Team's assessment
process is defermining the level of care required by
applying existing crteria for nursing facility care
according to established nursing home preadmission
sScreening processes.

4. The feam shall explore alternative settings or services
to provide fthe care needed by the individual. If nursing
faciifty placement or a combination of other services are
delermined fo be appropriate, the screening team shall
initiate referrals for service, If Medicaid-funded home
and commiinily-based care services are determined to
be the critical service to delay or avoid nursing facility
placemeni, the screening team shall develop an
appropriate plan of care and initiate referrals for service.

5. The annual cost of care for hore-and-community-
based-care services for a recipient shall nof exceed the
average annual cost of nursing facility care,  For
purposes of this subdivision, the annual cost of care for
home-and-community-hased-care services for a recipient
shall include alf costs of alf Medicaid covered services
.. which would actually be received by the recipient. The
average annual cost of nursing facility care shall be
determined by DMAS, and shall be updated annually.

6. Home and cormmunity-based care services shall not
be provided fo any individual who resides in a bhoard-
and-care facility or adult care residences (ACRs) nor
who is an inpatient in general acute care hospitals,
skilled or intermediate nursing facilities, or intermediate
care facilities for the mentally retarded. Additionally,
home and community-based care services shall not be
provided to any individual who resides outside of the
physical boundaries of the Commonwealth, with the
exception of brief perfods of lime as approved by DMAS.
Brief periods of time may include, but are not necessanly
resiricted to, vacatfon of iilness.

7. Medicaid will not pay for any home and community-
based care services delivered prior to the authorization
date approved by the NHPAS Team.

8. Any authorization and POC for home and community-
based care services will be subject to the approval ¢
DMAS prior to Medicaid reimbursement for waive
setvices.

2 VAC 30-120-5i0. General conditions and
requirements for home and community-based care
participating service coordination providers.

A Service coordination providers approved for
participation shall, at a minimum, petform the following
activities: ‘

1. Accept referrals for services onfy when staff is
available fo initiate and perform such services on an
ongoing basis.

2, Provide services and supplies to recipients in full
compliance with Title VI of the Civif Rights Act of 1564
(42 USC 2000 et seq.) which prohibits discrimination on
the grounds of race, color, religion, or national origin and
of § 504 of the Rehabilitation Act of 1873 (29 USC 70 et
seq.) which prohibits discrimination on the basis of a
disabifity.

3. Assure freedom of choice to recipients in seeking
medical care from any institution, pharmacy, practitioner,
or other provider qualified fo perform the service or
setvices required and participating in the Medicaid
Program at the #ime the service or services were
performed. Also assure the recipient's freedom to reject
medical care and treatment.

4. Provide services and supplies to recipienis in th
same quality and mode of delivery as provided fo the
general public.

5. Maintain and refain business and professional
records sufficient to document fully and accurately the
nature, scope and details of the healith care provided.

a. Such records shall be retained for at least five
years from the last dale of service or as provided by
applicable state laws, whichever period is longer. If an
audit is initiated within the required retention period,
the records shall be refained until the audit is
complefed and every exception resolved. Records of
minors shall be kept for at least five years after such
minor has reached the age of 18 years.

b. Policies regarding retention of records shall apply
even if the provider discontinues operation. DMAS
shali be notified in writing of storage, location, and
procedures for obtaining records for review should the
need arise. The localion, agent, or trustee shall be
within the Commonwaealth of Virginia.

6. Submit charges to DMAS for the provision of services
and supplies to recipients in amounts not fo exceed the
provider's usual and customaty charges fo the general
public. The provider will accept as payment in full the
amount established by DMAS payment mefhodology
from the first day of eligibifity. i
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7. Immediately notify DMAS, in writing, of any change in
the information which the provider previously submitted
fo DMAS. The provider will use program-designated
bifling forms for submission of charges.

8. Furnish to DMAS, the Attomey General of Virginia or
his authonzed representatives, or the State Medicaid
Fraud Control Unit information on request and in the
form requested. The Commonwealth’s right of access to
provider agencies and records shall survive any
termination of this agreement.

9. Disclose all financial, beneficial, ownership, equity,
surety, or other interests in any and all firms,
corporations,  partnerships, associations, business
enterprises, joint ventures, agencies, Institutions, or
other legal entities providing any form of health care
services to recipients of Medicaid.

10. Hold confidential and use for authorized DMAS
purposes only all medical and identlfying information
regarding recipients served. A provider shall disclose
information in his possession only when the information
is used in conjunction with a claim for health benefits or
the data is necessary for the funclioning of DMAS.
DMAS shall not disclose medical information fo the
public.

11. When ownership of the provider agency changes,
notify DMAS within 15 calendar days prior to the date of
the change.

1B, Requests for participation will be screened by DMAS to
determine whether the provider applicant meets the basic
requirernents for participation,

C. For DMAS fo approve contracts with home and
community based care providers the following provider
participation standards shall be met:

1. Financial solvency.
2. Disclosure of ownership.
3. Staffing requirements.

D. In addition to compliance with the general conditions
and requirements, alf providers enrolled by DMAS shall
adhere to the conditions of participation outlined in their
individual provider contracts.

E. DMAS is responsible for assuring continued adherence
to provider parficipation standards, DMAS shall conduct
ongoing monitoring of compliance with provider participation
standards and DMAS policies and annually receriify each
provider for contract renewal with DMAS fo provide home and
community-based services. A provider's noncompliance with
DMAS policies and procedures, as required in the provider's
contract, may result in a written request from DMAS for a
corrective action plan which details the steps the provider
must take and the length of fime permitted to achieve full
compliance with the plan to correct the deficiencies which
“ave been cited.

F. If there is more than one approved provider agency in
the community, the individual will have the oplion of selecting
the provider agency of his choice.

G. A participating service coordinator provider may
voluntarily terminate his participation in Medicaid by providing
30 days written nofification. DMAS shall be permitted fo
administratively terminate a service coordinator provider from
participation upon 30 days written notification. DMAS may
also cancel a contract immediately or may give notification in
the event of a breach of the contract by the provider as
specified in the DMAS contract. Such aclion precludes
further payment by DMAS for services provided fo recipients
subsequent to the date specified in the termination notice.

H. A provider shall have the right {0 appeal adverse action
taken against it by DMAS. Adverse action includes, but shall
not be limited to, termination of the provider agreement by
DMAS, and retraction of payments from the provider by
DMAS for noncompliance with applicable law, regulation,
policy or procedure. All disputes regarding provider
reimbursement or termination of the agreement hy DMAS for
any reason shall be resolved through administrative
proceedings conducted at the office of DMAS in Richmond,
Virginia.  These administrative proceedings and judicial
review of such administrative proceedings shall be conducted
pursuant fo the Virginia Adminisirative Process Act (§ 9-
6.14.:1 et seq. of the Code of Virginia) and the State Plan for
Medical Assistance provided for in § 32.1-325 of the Code of
Virginia and duly promulgated regulations. Court review of
final  agency  determinations  conceming  provider
reimbursement shall be made In accordance with the
Administrative Process Act.

I Section 32.1-325 C of the Code of Virginia mandates
that "Any such (Medicaid) agreement or coniract shall
terminate upon conviction of the provider of a felony." A
provider convicted of a felony in Virginia or in any other of the
50 stafes must, within 30 days, notify the Medicaid Program
of this conviction and relinquish its provider agreement.
Reinstatement will be contingent upon provisions of state
law. Additionally, termination of a provider contract will occur
as may be required for federal financial participation.

J. It is the responsibility of the provider agency fo notify
DMAS and DSS, in writing on form DMAS-122, when any of
the following circumstances oceur:

1. Home and community-based care services are
implemented.

2. A recipient dies.
3. Arecipient is discharged or ferminated from services,

4. Any other circumstances (including hospitalization)
which cause home and communify-based care services
to cease or be inferrupted for more than 30 days.

K. It shall be the responsibility of the provider agency to
notify DMAS, in writing, within five days when any of the
following changes in the authorized hours or fermination of
provider agency services occur:
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1. Decreases in amount of authonized care by the
pravidar,

a. The provider agency may decrease the amount of
authorized care ornly if the recipient and the
participating provider both agree that a decrease in
care is negeded and that the amount of care in the
revised POC is approptiate.

b.  The parficipating provider is responsible for
devising the new POC and calculating the new hours
of service delivery.

c. The individual responsible for supervising the
recipient's care shall discuss the decrease in care with
the recipieni, document the conversation in the
recipient’s record, and shall nofify the recipient of the
change by letter. ‘

o If the recipient disagrees with the decrease
propused, DMAS shalf be nofified fo conduct a special
review of the recipient's service needs.

2. Increases in amount of authorized care. If a change
in the recipient's condition (physical, mental, or social}
necessitales an increase n care, the participating
provider shall assess the need for increase and, if
appropriale, develop a plan of care with the recipient for
services to meel the changed needs. The provider may
implement the increase in hours without approval from
DMAS as long as the amount of service does not exceed
the amount established by DMAS as the maximum for
the level of care designated for that recipient. Any
increase fo a recipient's plan of care which exceeds the
number of hours allowed for that recipient's level of care
or any change in the recipient's level of care must be
pre-approved by DMAS.

3. Nonemergency termination of hotme and commurnity-
based care services by the parficipaling provider, The
participating provider shall give the recipient 10 days
writfen nofification of the infent to terminale services.
The letier shall provide the reasons for and effeciive date
of the terminalion. The effective dafe of services
termination shall be af least 10 days from the date of the
termination nofification letter.

4. Emergency lermination of home and community-
based care selvices by the participating provider. In an
ernergency situation when the health and safety of the
recipient or provider agency personnel is endangered,
DMAS must be notified prior to termination. The 10-day
writlenr notification period shall not be required, If
appropriafe, the local DSS Adult Proleclive Services
supervisor must be nolified immediaftely.

L. I a pariticipating provider agency knows or suspects
that a home and community-based care recipient is being
abused, neglected, or exploifed, the party having knowledge
or suspicion of the abuse, neglect, or exploitation shall report
this immediately but no later than 48 hours from first
knowledge fo the local DSS aduff proteciive services worker
and to DMAS.

M.  DMAS is responsible for assuring continued
adherence to provider participation sfandards. DMAS she
cohduct ongoing monitoting of compliance with provide,
participation standards and DMAS policies and recerdify each
provider for contract renewal with DMAS to provide home and
community-based services. A provider's noncompliance with
DMAS regufations, policies and procedures may resulf in
refraction of funds or termination of the provider agreement.

12 VAC 30-120-520. Personal altendant services (PAS).

A. Consumer-directed PAS may be offered to individuals
in their homes as an alternative fo more costly institutional
nursing facility care.  When the individual referred for
consumer-directed PAS is already receiving another home
and community-based care service, the DMAS utilization
review staff shall assess the individual to determine the
eligibifity for consumer-directed PAS and authorize it if
necessary to avoid more costly nursing facility care. In no
event shall the services exceed cost effectiveness for this
individual.

B. In addition to the general requirements above, to be
enrolfed as & Medicaid service coordination provider and
malntain provider status, the following requirements shall be
met;

1. The service coordinalion provider shall operate from a
business office.

2. The service coordination provider must have
sufficient qualified stalf who will function as servicr
coordinators to perform the needed POC developme,
and monitoring, reassessments, setvice coordination,
and support activities as required by the Consumer-
Directed Personal Attendant Services Program.

3. If is preferred that the individual employed as the
service coordinator possess a minimum of an
undergraduate degree in a human services field or be a
registered nurse currently licensed to practice in the
Commonwealth of Virginia. In addition, it is preferable
that the service coordinator have fwo years of
salisfactory experience in the human setvices field
working with persons with severe physical disabilities or
the eiderly. The service coordinator shall possess a
combination of work experience and relevant education
which indicates possession of the following knowledge,
skifls, and abjlities. Such knowledge, skills and abilities
must be documented on the application form, found in
supporting  documentation. or observed during the
interview. Observations during the interview must be
documented. The knowledge, skifls, and abilities shall
include, but not necessarily be limited fo:

a. Knowledge of:

(1) Types of functional limifalions and health
problems that are common to different disability
types and the aging process, as well as slrategies o
reduce limitations and health problems;
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(2) Physical assistance typically required by people
with severe physical disabifities or elderly persons,
such as fransferring, bathing techniques, bowel and
bladder care, and the approximate time those
activities normally take;

(3) Equipment and environmental modifications
commonly used and required by people with
physical disabilities or elderly persons which
reduces the need for human help and improves
safety;

(4) Various long-term care program requirements,
including nursing home and adult care residence
placement criteria, Medicaid waiver services, and
other federal, state, and local resources that provide
personal assistance services;

(5) DMAS consumer directed personal attendant
services program requirements, as well as the
administrative duties for which the recipient will be
responsible;

(6) Conducting assessments (including
environmertal, psychosocial, health, and functional
factors) and their uses in care planning;

(7) Interviewing technigues;

(8) The recipient's right fo make decisions about,
direct the provisions of, and control his atfendant
care services, including hiring, training, managing,
approving time sheets, and firing an aftendant;

(8) The principles of human behavior and
interpersonal refationships; and

{10) General principles of record documentation.

b. Skills in:

{1) Negotiating with recipients and service providers,
(2} Observing, recording, and reporting behaviors;

(3) Identifving, developing, or providing services to
persons with severe disabilifles or elderly persons;
and

(4) Identifying services within the established
services system to meet the recipient’s needs;

. Abilities to:

(1) Report findings of the assessment or onsite visit,
either in writing or an alternative format for persons
who have visual impairments;

{2) Demonsirate a positive regard for recipients and
their families;

(3) Be persistent and remain objective;

(4) Work independently, performing position duties
under general supervision;

4,

(5) Communicate éffectr’vely, verbally and in writing;
and

(6) Develop a rapport and communicate with
different types of persons from diverse cultural
backgrounds.

If the service coordinator employed by the service

coordination provider is not a registered nurse, the
service coordination provider must have registered nurse
(RN} consulting services available, either by a staffing
arrangement or through a contracted consuiting
arrangement, The RN consuftant is fo be available as
needed to consult with recipients/service coordinators on
issues related fo the health needs of the recipient.

5. Service coordinator duties.

a. The service coordinafor must make an initial,
comprehensive home visit to develop the POC with the
recipient and  provide management lraining.
Recipients who cannot receive managemen! training
at the time of the inifial visit must receive management
training within seven days of the initial visit. After the
initial visif, two routine onsite visits must occur in the
recipient's home within 60 days of the initiation of care
or the initial visit to monitor the POC. The service
coordinator will continue fo manitor the POC on an as
needed basis, nof fo exceed a maximum of one
roufine onsite visit every 30 days or a minimum of cne
routine onsite visit every 90 days per recipient. The
initial comprehensive visit is done only once upon the
recipient’s entry into the program. If a waiver recipient
changes service coordinator agencies the new service
coordinator shall bilf for a reassessment in lisut of a
comprehensive visit,

b. A reevaluation of the recipient's level of care will
occur six months after initial entry into the program,
and subsequent reevaluations will occur at a minimum
of every six manths. During visits to the recipient’s
home, the service coordinator shall observe, evaluate
and document the adequacy and appropriateness of
personal aftendant setvices with regard fo the
recipient's current functioning and cognitive status,
medical and social needs. The service coordinator
shall discuss the recipient's satisfaction with the type
and amount of service. The service coordinators
summary shall include, but not necessarily be limited
fo:

{1) Whether personal aftendant services continue to
be appropriate and medically necessary fo prevent
institutionalization;

(2} Whether the POC is adequate to meet the needs
of the recipient;

(3) Any special tasks performed by the aftendant
and the attendant’s qualifications fo perform these
tasks;

{4) Recipient's satisfaction with the service,
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(5} Hospilalization or change in medical condition,
functioning or cogrnitive stalus;

(6) Other services received and their amount; and

(7} The presence or absence of the attendant in the
home during the service coordinator's visit,

& The service coordinator shall be avalflable to the
recipient by telephone.

6. The service coordinator will submit & criminal record
check pertaining to the personal attendant on behalf of
the recipient and report findings of the criminal record
check to the recipient. Personal attendants will not be
reimbursed  for services provided lfo the recipient
affective with the dafe the criminal record check confirms
a personal attendant has been found to have been
convicied of a crime as described in 12 VAC 30-80-180.

7. The service coordinator shall verify biweekly
fimesheets signed by the recipient and the personal
aftendant to ensure the number of approved hours on
the POC are not exceeded. If discrepancies are
identified, the service coordinator will contact the
recipient to resolve discrepancies and will notify the
fiscal agent. If a recipient is consistently being fdentified
as having discrepancies In his timesheets, the setvice
coordinator will contact DMAS lo resolve the situation.
Service coordinators shall not verify timesheets for
personal attendants who have been convicted of crimes
described in 12 VAC 30-90-180 and will notify the fiscal
agent.

C. The service coordination provider shall maintain a
personal attendamt registry, The registry shall confain names
of persons who have experience with providing personal
affendant services or who are Interested in providing
personal attendant services. The registry shall be maintained
as a supportive source for the recipient who may use the
registry to obfain names of potential personal attendants.

. The service coordination provider shall maintain alf
records of each consumerdirected PAS recipienf. At a
minimum these records shall contain:

1. All copies of the completed UAls, the Long-Term
Care Freadrnission Screening Authorization (DMAS-86),
all plans of care, and all DMAS-122's.

2. Al DMAS utilization review forms.

3. Service coordinator's nofes contemporaneously
recorded and dated during any coniacts with the
recipient and during visits fo the recipient’s home.

4. All correspondence lo the recipient and fo DMAS.

3. Reassessments made during the provision of
saervices.

6. Records of contacts made with family, physicians,
DMAS, formal, informal service providers and all
professionals concerning the recipient.

7. All training provided to the perschal altendant or.
atfendants on behalf of the recipient. '

8. All recipien! progress reports, as specified in’
subsection E of this section.

9. All management training provided to the recipients,
including the recipient's responsibility for the accuracy of
the timesheets.

E. The service coordination provider is required to submit
to DMAS biannually, for every recipient, a recipient progress
report, an updated UAL and any monthly visit/progress
reports.  This information is used to assess the recipient’s
ongoing need for Medicaid-funded long-term care and
appropriateness and adequacy of services rendered.

F. Recipients will hire their own personal atfendants and
manage and supervise the attendants’ performance.

1. Affendant gualifications include, but shall not be
necessarily limited to the following requirements, The
alfendant must:

a, Be 18 years of age or older;

b. Have the required skills to perform altendant care
setvices as specified in the recipient's POC;

c. Possess basic math, reading, and writing skills;
d. Possess a valid social securify number;

e. Submit to a criminal records check. The personal

aftendant will not be compensated for service{

provided fo the recipient if the records check verifies -
the personal altendant has been convicted of crimes

described in 12 VAC 30-90-180;

f. Be willing to attend training al the recipient’s
request;

g. Understand and agree fo comply with the DMAS
Consumer-Directed PAS Program requirements,; and

h.  Be wiling fo register in a personal attendant
regisfry, which will be maintained by the provider
agency chosen by the recipient.

2. Restrictions. Aftendants shall not be members of the
recipients’ family. Family is defined as a parent or
stepparent, spouse, children or stepchildren, siblings or
stepsiblings,  grandparents or  stepgrandparents,
grandchiidren, or sfepgrandchifdren, In addition, anyone
who has Jegal guardianship or is a committee for the
recipient shall also be prohibited from being an aftendant
under this prograim.

G. The recipient's inability to obfain personal affendant
services and substitution of atfendants. The service
coordinafion provider shall note on the Plan of Care what
constitutes the recipient's backup plan in case the personal
attendant does not report for work as expected or terminates
employment without prior nofice. Upon the recipient's
request, the service coordination provider shall provide the
recipient with a list of persons on the personal attendani
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registry who can provide temporary assistance unfil the

fendant retumns or the recipient is able to select and hire a
Jew personal aftendant. If a recipient is consistently unable
to hire and refain the employment of an aftendant to provide
personal attendant services, the service coordination provider
must:

1. Contact DMAS fo transfer the recipient to a provider
which  provides  Medicaid-funded  agency-directed
personal care services. The service coordination
provider will make arrangements fo have the recipient
transferred, or

2. Contact the local health department and request a
Nursing Home Preadmission Screening fo determine if
another long-ferm care option is appropriate.

12 VAC 30-120-530. Fiscal services.

A DMAS shall be permitted fo contract for the services of
a fiscal agent. The fiscal agent will be reimbursed by the
DMAS to perforn certain tasks as an agent for the
recinpient/empioyer who is receiving consumer-directed PAS.
The fiscal agent will handle responsibilities for the recipient
for employment taxes. The fiscal agent will seek and obtain
all necessary authorizations and approvals of the Internal
Revenue Services in order to fulfill all these duties.

B. A fiscal agent may be a sfale agency or other
organization, and will sign a confract with the DMAS that
clearly defines the roles and fasks expected of the fiscal

7ent and the DMAS and enrofl as a provider of consumer-
Fected PAS. Roles and tasks which will be defined for the
fiscal agent in the contract will consist of but not necessarily
be limited to the following:

1. The fiscal agent will file for and obtain employer agent
status with the federal and state tax authorifies;

2. Once the recipient has been authorized to receive
consumer-directed PAS, the fiscal agent wilf register the
recipient as an employer, including providing assistance
fo the recipient in completing forms required fo obtain
employer identification numbers from federal agencies,
state agencies, and unemployment insurance agencies,

3. The fiscal agent will prepare and maintain original and
file copies of all forms needed fo comply with federal,
state, and local tax payment, payment of unemployment
compensation insurance premiums, and all other
reporting requirements of employers;

4. Upon receipt of the required completed forms from
the recipient, the fiscal agent will remit the required forms
lo the appropriate agency and maintain copies of the
forms in the recipient's file. The fiscal agent will retumn
copies of all forms to the recipient for the recipient’s
permanent personnel records;

5. The fiscal agent will prepare all unemployment fax

filings on behalf of the recipient as employer, and make

all depaosits of unemployment taxes withheld according to
¢ the appropriate schedule;

6. The fiscal agent will receive and verify the atfendant
hiweskly timesheets do not exceed the maximum hours
approved for the recipient and will process the
timesheets.

7. The fiscal agent will prepare and process the payroll
for the recipient’s atfendants, performing appropriate
income tax, FICA and other withholdings according to
federal and state regulfations, Withholdings include, but
are not limited fo, all judgments, gamishments, tax levies
or any related holds on the funds of the atfendants as
may be required by local, state, or federal law;

8. The fiscal agent will prepare payrolls for the
recipient's personal aftendant according fo approved
time sheets and after making appropriate deductions;

8. The fiscal agent will make payments on behalf of the
recipient for federal withholding FICA (employer and
employee shares), state withholding, unemployment
compensation taxes, and other payments required and
as appropriate,

10. The fiscal agent will distribute biweekly payrofl
checks to the recipient's attendants on behalf of the
recipient;

11.  The fiscal agent will maintain accurate payrolf
records by preparing and submitting to DMAS, af the
time the fiscal agent bills DMAS for personal attendant
services, an accurate accounting of all payments on
personal attendants to whorn payments for services were
made, including a report of FICA payments for each
covered aftendant;

12. The fiscal agent will maintain such other records and
information as DMAS may require, in the form and
manner prescribed by DMAS;

13. The fiscal agent will generate W-2 forms for alf
personal attendants who meet siatutory threshold
amounts during the tax year;

14. The fiscal agent will establish a customer service
mechanism in order to respond fo calls from recipients
and personal attendanis regarding lost or late checks, or
other questions regarding payments that are not reiated
to the authorization amounts generated from DMAS;

15, The fiscal agent will keep ahreast of all applicable
state and federal laws and regulations relevant fo the
responsibilities it has underfaken with regard to these
filings;

16. The fiscal agent will use program-designated billing
forms or electronic billing to bill DMAS, and

17.  The fiscal agent will be capable of requesting
electronic transfer of funds from DMAS.

C. The fiscal agent and all subcontracling bookkeeping
firms, as appropriate, will maintain the confidentiality of
Medicaid information in accordance with the following:
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1. The fiscal agent agrees fo ensure that access o
Medicaid information will be limited to the fiscal agent.
The fiscal agent shall take measures fto prudently
safeguard and protect unauthorized disclosure of the
Medicaid information in its possession. The fiscal agernt
shall establish inlernal policies fo ensure compliance
with federal and state laws and regulations regarding
corfidentiality including, butl not limited fo, 42 CFR Part
431, Subpart F, and Chapter 26 (§ 2.1-377 et seq.) of
Titte 2.1 of the Code of Virginia. In no event shall the
fiscal agent provide, grant, allow, or otherwise give,
access fo Medicaid information to anyone without the
express writfen permission of the DMAS Director. The
fiscal agent shall assume all liabilities under hoth state
and federal law in the event that the information is
disclosed in any manner.

2. Upon the fiscal agent receiving any requests for
Medicaid information from any individual, enfity,
corporation, partnership or otherwise, the fiscal agent
must notify DMAS of such requests within 24 hours. The
fiscal agent shall ensure that there will be no disclosure
of the dafa except through DMAS. DMAS will freat such
requests in accordance with DMAS policies.

3. In cases where the information requested by outside
sources can be released under the Freedom of
information Act (FOIA), as determined by DMAS, the
fiscal agent shall provide support for copying and
invofcing such documents.

2. A contract beftween the fiscal agent and the recipient
will be used to clearly express those aspecls of the
employment relationship that are to be handled by the fiscal
agent, and which are fo be handled by the recipient. The
contract will reflect that the fiscal agent is performing these
tasks on behalf of the recipient who is the actual employer of
the aftendant. Before the recipient begins receiving services,
the fiscal agent will send the contract to the recipient to
review and sign. The fiscal agent must have a signed
contract with the recipient prior to the reimbursement of
personal aftendant services.

12 VAC 30-120-540. Recipient responsibilities.

A. The recipient must be authorized for consumer-directed
PAS and successfully complefe management training
performed by the service coordinator before the recipient can
hire a personal aftendant.

B. The recipient is the employer in this program and is
responsible for hiring, fraining, supervising and firing personal
aftendants. Specific duties include checking references of
personal altendants, determining thaf personal affendants
meet basic qualifications, fraining personal aftendants,
supervising the personal aftendants’ performance, and
submitting fimesheets to the service coordinator and fiscal
agent on a consistent and fimely basis. The recinient must
have an emergency back-up plan in case the personal
aftendant does not show up for work as expected or
terminates employment without prior nofice.

C. The recipient shall cooperafe with the development of .
the plan of care with the service coordinator, who monitors
the plan of care and provides supportive services fo the
recipient. The recipient shall also cooperate with the fiscal
agent, who handles fiscal responsibilities on behalf of the
recipient. Recipients who do nof cooperafe with the service
coordinator and fiscal agent will be disenrolled from
consumer-directed PAS.

D. Recipients will acknowledge they will nof knowingly
continue to accept receiving consumer-directed personal
aftendant services when the services are no longer
appropriate or necessary for their care needs and will inform
the service coordination provider.

12 VAC 30-120-550. DMAS termination of eligibility to
receive home and community-based care services.

A. DMAS shall have the ultimate responsibility for assuring
appropriate placement of the recipient in home and
community-based care services and the authority to
terminate such services to the recipient for any of these
reasons, but not necessarily limited to the provisions of this
section.

B. Reasaons eligibility for consumer directed PAS may be
terminated:

1. The home and community-based care service is not
the critical alternative to prevent or delay institutional
(nursing facility) placement.

2. The recipient no longer meets the nursing ¢

prenursing facility level of care or cognitive criteria for-
consumer-directed FAS. Cognitive criteria includes not
having a cognitive impairment while having the ability to
independently manage a personal attendant.

3. The recipient's environment does not provide for his
health, safely, and welfare.

4.  An appropriate and cost-effective POC cannot be
developed.

C. DMAS shall notify the recipient by letter. The effective
date of termination shall be at least 10 days from the date of
the termination nofification letter. At the same fime, DMAS
will also advise the recipient in wriling of his right to appeal
the decision.

NOTICE: The forms used in administering 12 VAC 30-120-
10 et seq., Waivered Services, are not being published due
to their length; however, the name of each form is listed
below. The forms are availabie for public inspection at the
Department of Medical Assistance Services, 600 E. Broad
Street, Suite 1300, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

Virginia Uniform Assessment instrument (UA/), 1894,

Medicaid Funded Long-Term Care Rreadmissien—Screening
Service Authorization Form, DMAS-98, revised 8/97.
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Service Coordinator Plan of Care, DMAS-978, revised 6/97.
Satient Information, DMAS-122, revised 11/84.

Questionnaire; Assessing a Recipient's Ability fo
Independently Manage Personal Attendant Services, 3/97.

VA R. Doc. No. R97-724; Filed December 22, 1997, 1:53 p.m.

TITLE 13. HOUSING

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

Title of Regulation: 413 VAC 5-61-10 et seq. Virginia
Uniform Statewide Building Code (amending 13 VAC 5-
61-440).

Statutory Authority: §§ 36-98 and 36-99.3 of the Code of
Virginia.

Public Hearing Date: February 23, 1998 - 10 a.m,
Public comments may be submitted until March 20,
1998.
(See Calendar of Events section
for additional information)

Basis: The statutory authority for the beard to promulgate the
regulations regarding standards for fire sprinklers in certain
pllege and university dormitories is found in the General
Assembly’s mandate o the board in § 36-99.3 B of the Code
of Virginia, which directs the board to “promulgate regulations
establishing standards for automatic sprinkler systems
throughout all public or private college or university buildings
which are (i) more than seventy-five feet or more than six
stories high and (ii) used, in whole or in part, as dormitories
to house students.”

Purpese: The purpeose of the proposed regulation is to
provide reasonable fire safety provisions for existing buildings
which house students at Virginia’s colleges and universities
in order to safeguard those students health, safety and
welfare.

Substance: The key provision of the regulation that changes
the current status of law is the regulation’s applicability to
existing buildings which house students at institutions of
higher education by requiring such buildings to be retrofitted
with automatic fire suppression systems throughout.

Issues: The primary advantage for the public and the
Commonweaith of implementing the new regulation will be
the increased fire safety of the existing buildings which house
students at Virginia's colleges and universities. The agency
sees no disadvantages for the public or the Commonweailth.

Department of Planning and Budget's Economic mpact
Analysis: The Department of Planning and Budget (DPB)
has analyzed the economic impact of this proposed
:gulation in accordance with §9-6.14:71 G of the
administrative Process Act and Executive Order Number 13

{94). Section 9-6.14:7.1 G requires that such economic
impact analyses include, but need not be limited to, the
projected number of businesses or other entities to whom the
regulation would apply, the identity of any localities and types
of businesses or other entities particularly affected, the
projected number of persons and employment positions to be
affected, the projected costs to affected businesses or
entities to implement or comply with the regulation, and the
impact on the use and value of private property. The
analysis presented below represents DPB's best estimate of
these economic impacts.

Summary of the proposed regulation. Section 36-99.3 B of
the Code of Virginia directs the Board of Housing and
Community Development to require the installation of
automatic sprinkler systems in college and university
buildings that are (i) more than 75 feet or mere than six
stories high and (i) used, in whole or in part, as dormitories
to house students. These proposed regulations implement
the Code requirement.

Estimated economic impact. Since all newer buildings have
automatic sprinkler systems, the only impact of this rule is to
require that older dormitories be retrofitted with sprinkler
systems. The rule is only expected to affect 12 buildings and
will cost approximately $8 miillion. According to economic
principles, an expenditure such as this is justified if the
current expenditure is greater than or equal to the discounted
expected value of the lives saved and reduced injuries. To
undertake this calculation would require that, for each year in
the future lives of the buildings to be retrofitted, we find a
value for the reduction in the probability of injury or death.
The value of risk reduction in each future year must then be
discounted to account for the greater value we place on lives
saved in the present over those saved in the future. Adding
all of these amounts up over the expected years of operation
of the dormitories would give us the maximum amount that
we should be willing to pay for the risk reduction.

To carry out this analysis satisfactorily would require much
more information than is available at this time. However, the
General Assembly implicitly made such a calculation when it
approved this section of the Code. The $8 million
expenditure is not greatly out of line with other expenditures
that are made to reduce morbidity and mortality. Thus, we
are inclined to defer to the judgment of the General Assembly
that the economic value of the reduced risks are greater than
the cost of installing the sprinkler systems. We conclude that
this proposal will likely result in a net economic gain fo
Virginia.

Businesses and entities affected. Only a small number of
colleges and universities are directly affected by this
proposal.

Localities pariicularly affected. The gains and losses will not
fall disproportionately on any particular localities.

Projected impact on employment. There will be no net

impact on employment in Virginia.
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Effects on the use and value of private property. If any
private colleges or universities are affected, this rule would
result in a reallocation of resources away from other uses
and could have a net negative impact on these institutions,
Given the maghitude of the expenditures, the impact will not
be large snough to change the competitive standing of any
private institutions.

Agency's Response to the Department of Planning and
Budgel's Fconomic impact Analysis: The Depariment of
Housing and Communidy Development concurs with the
economic impact analysis prepared by the Depariment of
Planning and Budget.

SuUmImary.

This regufatory amendment fo the Uniform Statewide
Building Code is being made fo replace the emergency
regulalion currently in effect. This amendment requires
buildings (75 feet or six sfories high), used as
dormitorfes, at alf colleges and universities be equipped
with auviomaltic fire sprinkler systems. The regulfation
provides that modifications be allowed to some required
techrical standards when cartain other provisions are
mel. The systems must be installed by September 1,
1999,

13 VAC 5-81.440.
requirements.

A. Change subsection 3402.2 to read:

34022, Replacement glass: Any replacement glass
installed In buildings constructed prior to the initial effective
date of this code shall meet the quality and installation
standards for glass installed in new buildings as are in effect
at the time of installation.

BNBC SBection 34020 General

B. Change subsection 3402.3 to read:

3402.3. 8moke detectors in colleges and universities:
College and university buitdings containing dormitories for
sleeping purposes shall be provided with battery-powered or
Ag-powerad smoke detector devices installed therein in
accordance with this code in effect on July 1, 1982. All public
and private college and university dormitories shall have
installed and use due diligence in maintaining in good
working arder such detectors regardless of when the building
was constructed.,

The chief administrative efficer office of the college or
university shall obtain a certificate of compliance with the
provisions of this subsection from the building official of the
locality in which the college or university is located or in the
case of state-owned buildings, from the Director of the
Virginia Department of General Services.

The provisions of ihis section shall not apply to any
dormitory at a state-supported military college or university
which is patrofled 24 hours a day by military guards.

C. Change subseciion 3402.4 to read:

3402.4. Stmoke detectors in ceriain juvenile care facilities:
Battery-powered or AG-powered smoke detectors shall be
instailed and maintained in all local and regional detention
homes, group homes, and other residential care facilities for
children and juveniles which are operated by or under the
auspices of the Virginia Department of Juvenite Justice,
regardless of when the building was constructed, by July 1,
1986, in accordance with the provisions of this code that
were in effect on July 1, 1984. Administrators of such homes
and facilities shall be responsible for the installation and
maintenance of the smoke detector devices. i

D. Change subsection 3402.5 to read:

3402.5. Smoke detectors for the deaf and hearing
impaired: Smoke detectors providing an effective intensity of
not less than 100 candela to warn a deaf or hearing-impaired
individual shall be provided, upon request by the occupant to
the landlord or proprietor, to any deaf or hearing-impaired
occupant of any of the following occupancies, regardless of
when constructed:

1, All dormitory buildings arranged for the shelter and
sleeping accommodations of more than 20 individuals;

2. Al multiple-family dwellings having more than two
dwelling units, including all dormitories, boarding and
lodging houses arranged for shelter and sleeping
accommodations of more than five individuals; or

3. All buildings arranged for use of one-family or two-
family dweiling units.

A tenant shall be responsible for the maintenance and.
operation of the smoke detector in the tenant's unit.

A hotel or motel shall have available no fewer than one
such smoke detector for each 70 units or portion thereof,
except that this requirement shall not apply to any hotel or
motel with fewer than 35 units. The proprietor of the hotel or
motel shalt post in a conspicuous place at the registration
desk or counter a permanent sign stating the availability of
smoke detectors for the hearing impaired. Visual detectors
shall be provided for all meeting rooms for which an advance
request has been made.

E. Change subsection 3402.6 to read:

3402.8. Smoke detectors in adult care residences, adult
day care centers and nursing homes and facilities: Battery-
powered or AC-powered smoke detector devices shall be
installed in all adult care residences and adult day care
centers licensed by the Virginia Department of Social
Services, regardless of when the building was consiructed,
The location and instaliation of the smoke detectors shall be
determined by the provisions of this code in effect on Oclober
1, 1990.

The licensee shall obtain a certificate of compliance from
the building official of the locality in which the residence or
center is located, or in the case of state-owned buildings,
from the Director of the Virginia Department of General
Services.
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The licensee shall maintain the smoke detector devices in
: good working arder.

Fire alarm or fire detector systems, or both, as required by
the edition of this code in effect on October 1, 1990, shall be
installed in all nursing homes and nursing facilities licensed
by the Virginia Department of Health by August 1, 1994, and
shall be maintained in good working order.

F. Change subsection 3402.7 to read:

3402.7. Fire suppression systems in nursing homes and
facilities: Fire suppression systems as required by the edition
of this code in effect on October 1, 1990, shall be installed in
all nursing facilities licensed by the Virginia Department of
Health by January 1, 1993, regardiess of when such facilities
or institutions were constructed, and shall be maintained in
good working order. Units consisting of certified long-term
care beds located on the ground floor of general hospitals
shall be exempt from the requirements of this section.

G. Delete subsection 3402.9.
H. Add subsection 3402.10 to read:

3402.10. Fire suppression systems in hospitals: Fire
suppression systems shall be installed in all hospitals
licensed by the Virginia Depariment of Health as required by
the edition of this code in effect on October 1, 1995,
regardless of when such facilities were constructed, and shall
be maintained in good working order.

l. Add subsection 3402.11 to read:

3402.11. ldentification of handicapped parking spaces by
above grade signs: All parking spaces reserved for the use
of handicapped persons shall be identified by above grade
signs, regardless of whether identification of such spaces by
above grade signs was required when any particular space
was reserved for the use of handicapped persons. A sign or
symbol painted or otherwise displayed on the pavement of a
parking space shall not constitute an above grade sign. Any
parking space not identified by an above grade sign shall not
be a parking space reserved for the handicapped within the
meaning of this section.

All above grade handicapped parking space signs shall
have the bottom edge of the sign no lower than four feet
(1219 mm) nor higher than seven feet {2133 mm) above the
parking surface.  Such signs shall be designed and
constructed in accordance with the provisions of Chapter 11
of this code.

J. Add subsection 3402.12 to read;

3402.12. Smoke detectors in hotels and motels: Smoke
detectors shall be installed in hotels and motels as required
by the edition of VR 384-01-22, USBC, Volume Il, in effect on
March 1, 1990, by the dates indicated, regardless of when
constructed, and shall be maintained in good working order.

K. Add subsection 3402.13 to read:

. 3402.13. Sprinkler systems in hotels and motels: By
:Sepiember 1, 1997, an automatic sprinkler system shall be

installed in hotels and motels as required by the edition of VR
384-01-22, USBC, Volume |l, in effect on March 1, 19980,
regardless of when constructed, and shall be maintained in
good working order,

L. Add subsection 3402.14 to read:

3402.14, Fire suppression systems in dormitories; An
automatic fire suppression system shall be provided
throughout all buildings having a Use Group R-2 fire area
which are more than 75 feet (22,860 mm) or six stories above
ihe lowest level of exit discharge and which are used, in
whole or in part, as a dormitory to house studenis by any
public or private institution of higher education, regardless of
when such buildings were constructed, in accordance with
the requirements of this code and Section 906.2.1, The
automatic fire suppression system shall be installed by
September 1, 1999. The chief administrative office of the
college or universily shall obfain a cerificate of compliance
from the code official of the locality in which the college or
university is focated or in the case of state-owned buildings,
from the Director of the Virginia Department of General
Services.

Excepfions:

1. Buildings equipped with an automatic fire stppression
system in accordance with Section 906.2,1 or the 1983
or later editions of NFPA 13,

2. Where the requirements of this section are modified
by Section 3402.14,1.

3. Any dormitory at a state-supported military college or
university which is patralled 24 hours a day by military

guards,
3402.14.1. Modifications to requirements of Section
3402.14: The application of the requirements of Section

3402.14 shall be modified in accordance with this sectfon.

1. Building systems, equipment or components other
than the fire suppression system shall not be required to
be added or upgraded except as necessary for the
installation of the fire suppression system and shalf only
be required to be added or upgraded where the
installation of the fire suppression system creates ah
unsafe condition.

2. Residential sprinklers shall be used in all sleeping
rooms, Other sprinklers shall be quick response or
residential uniess deemed unsuifable for a space.
Standard response sprinklers shall be used in elevator
hoist ways and machine rooms.

3. Sprinklers shall not be required in wardrobes in
sleeping rooms which are considered part of the building
construction or in closets in sleeping rooms, when such
wardrobes or closets (i) do not exceed 24 square feet
(2.23 m?) in area, (i) have the smallest dimension less
than 36 inches (914 mm), and (iii) comply with the
following:
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a. A single station smoke detector monitored by the
building fire alarm system is installed in the room
containing the wardrobe or closet which will activate
the general alarm for the building if the single station
smoke detector is not cleared within five minutes after
activatiorn,

b. The minimum number of sprinklers required for
calcutating the hydraulic demand of the system for the
room shall be increased by two and the fwo additional
sprinklers shall be corridor sprinklers where the
wardrobe or closet is used to divide the room. Rooms
divided by a wardrobe or closet shall be considered
one room for the purpase of this requirement, and

¢. The ceiling of the wardrobe, closet or room shall
have a fire resistance rating of not less than ¥ hour.

4. Not mere than one sprinkler shall be required in
bathrooms within sleeping rooms or suftes having a floor
area between 55 square feef (5.12 m®) and 120 square
feet (11.16 m®) provided the sprinkler is located fo
profect the lavatory area and the pfumbing fixtures are of
a noncombustible material.

5 Existing standpipe residual pressure shall be
permifted fo be reduced when the standpipe serves as
the waler supply for the fire suppression systermn provided
the water supply requirements of NFPA 13 listed in
Chapter 35 are met.

6. Limited service controllers shall be permiited for fire
pumps when used in accordance with their listing.

7. Where a standby power system is required, a source
of power in accordance with Section 701-11 (d} or
701-11 (e} of NFPA 70 listed in Chapter 35 shall be
permitfed.

WA R. Doc. No. R98-64; Filed December 30, 1997, 4.30 p.m.
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For information concerning Final Regulations, see Infermation Page.

Symbol Key
Roman type indicates existing text of regulations. [talic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the regulation.

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

NOTICE; Effective July 1, 1884, the Marine Resources
Commission was exempted from the Administrative Process
Act for the purpose of promulgating ceriain reguiations.
However, the Commission is required to publish the full text
of final regulations.

Title of Regulation: 4 VAC 20-335-10 et seq. Pertaining to
On-Bottom Shellfish Aquaculture Activities.

Statutory Authority: §§ 28.2-103 and 28.2-201 of the Code of
Virginia.
Effective Date: January 1, 1998.

Summary:
The Commonwealth of Virginia has a fong history of
leasing state-owned submerged land for private shellfish
culture and recognizes the potential economic and
environmental benefits associated with increased
shelffish production,

In recent years, some shellfish growers have begun
using low-profile structures such as neits and frays fo
provide additional protection for the shellfish placed on
their leased ground.

This  regulation authorizes  shellfish  aquaculture
structures that may be placed on and immediately above
privately leased shellfish grounds without an individual
permit from the Habitat Management Division of the
Marine Resources Commission,

Agency Contact: Robert C. Neikirk, Marine Resources
Commission, P.O. Box 756, Newport News, VA 23607,
telephone (757) 247-2254.

CHAPTER 335.
PERTAINING TO ON-BOTTOM SHELLFISH
AQUACULTURE ACTIVITIES.

4 VAC 20-335-10. Purpose.

The purpose of this chapter is to specify the criteria for
shellfish aguaculture sfructures that may be employed on
privately leased shellfish planting ground.

4 VAC 20-335-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Commission” means the Marine Resources Comimission.

“Shelffish” means native molluscan species or moliuscan
species imported in accordance with § 28.2-825 of the Code

of Virginia.
4 VAC 20-335-30. Requirements and conditions.

A. The activity must be conducted on planfing ground
leased in accordance with Chapter 6 {§ 28.2-600 et seq.} of
Title 28,2 of the Code of Virginia.

B. Leased planting ground must be properly marked in
accordance with § 28.2-607 and subsequent regulations
{4 VAC 20-280-10 et seq.).

C. In addition fo the required marking of the boundary of
the lease, the boundary of the area containing the structures

shall be identified with markers meeting the description for
markers identified in 4 VAC 20-280-30 while structures are

located on the bottom.

D. Any structures placed on the bottom must be nontoxic
and shall not be known to leach any materials which would
violate any water quality standards sef by the Department of
Environmental Quality,

E. Structures shall not extend higher than 12 inches above
the bottom substrate.

F. No new structures shall be placed on existing stands of
submerged aguatic vegetation.

G. No structures ray cause more than a minimal adverse
effect on navigation.

H. Shellfish must be harvested in accordance with all
applicable laws and regulations.

. The commission may direct removal of any structures
which fail to meet the requirements and conditions of this
chapter.

WAR. Doc. No. R98-161;: Filed December 22, 1897, 2:02 p.m.
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Title of Regulation: 4 VAC 20-336-10 et seq. General
Permit No. 3 Pertaining to Noncommercial Riparian
Shellfish Growing Activities.

Statutory Authority; § 28.2-103 of the Code of Virginia,

Effective Date: January 1, 1998,

sSummary:
This general permit is for noncommercial riparian
shellfish growing (i.e. ‘“gardening”} activities which
conform to cerfain crteria and are undertaken over or on
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state-owned subaqueous lands in the tidal wafers of the
Commonweaith,

Agency Contact: Copies of the regulation may be obtained
from Robert C. Neikirk, Marine Resources Commission, P.O.
Box 756, Newport News, VA 23607, telephone (757) 247-
2254,

CHAPTER 336.
GENERAL PERMIT NO. 3 PERTAINING TO
NONCOMMERCIAL RIPARIAN SHELLFISH GROWING
ACTIVITIES.

4 VAC 20-336-10. Definitions.

For the purposes of this general permit, riparian shellfish
gardening is defined as the grow-out of native shellfish
species in protective sfructures such as floats, bags, cages,
efc., adjacent to a private, noncommercial pier or otherwise
within a waterfront property owner's riparian area, exclusively
for private, noncommercial purposes.

4 VAC 20-336-20. Discussion.

- A. A principal objective of the permit streamiining efforts of
this agency is the achievement of a single permit wherever
possible for minar projects with minimal cumulative impacts.

B, The Norfolk District of the U. S, Armmy Corps of
Engineers has approved a Regional Permit (97-RP-19) for
cerfain aquaculture/mariculture activities in waters of the
Commonwealth ‘of Virginia which are authorized by a local
wetlands board or the \Virginia Marine Resources
Commission, or both.

4 VAC 20-336-30. Procedures.

The Chief, Habitat Management Division, will administer
the general permit and ensure that:

1. The approved Local-State-Federal Permit Application
form, or General Permit No. 3 Application Form, s
complefed and filed in accordance with the insfructions
contained therein.

2. Agquaculture activities authorized by this permit
achieve the policy and standards implicit in Chapfer 12
(§ 28.2-1200 el seq.) of Title 28,2 of the Code of Virginia
and reasonably accommodale guidelines promulgated
by the commission.

3. Riparian shellfish gardening structures proposed
meet the following criteria; (i) the proposed structures
must be secured fo a private pier which meets the
criteria set forth in § 28.2-1203 (58) of the Code of
Virginia, or other duly authorized structure in such a
manner that they do not adversely impact navigation and
are wholly within the permittee’s riparian area; (i}
shelffish grown in such structures will nof be
commercially marketed, (i) the permittee shall be
responsible for complying with Virginia Deparfment of
Health requiremenis and fisheries reguiations regarding
shellfish grown in condemned or otherwise restricted
walers, (iv) structures bheing used will not exceed 160

square feet in tolal area;, and (v) structures will be
located so as not to impact existing stands of submerged
aquatic vegelation,

4. Projects which do not meet the criteria in subdivisions
1 through 3 of this section will be processed for an
individual permit with appropriate fees and royafties.

4 VAC 20-336-40. Authorization and conditions.

All proposals for noncommercial shellfish aquaculture
structures to encroach in, on or over sfate-owned
subaqueous land which meet the criteria in subdivisions 1
through 3 of 4 VAC 20-336-30 are hereby approved subject
to the following conditions:

1. This permit grants no authority to the permitlee fo
encroach upon properly rights, including riparian rights,
of others.

2. The duly authorized agents of the commission shall
have the right to enter upon the premises al reasonable
times for the purposes of inspecting the work being done
pursuant to this permit.

3. The pemnittee shall comply with the water guality
standards as established by the Department of
Environmental Quality and all other applicable laws,
ordinances, rules and regulations affecting the conduct
of this project. The granting of this permit shall not
relieve the permittee of the responsibility of obtaining any
and all other permits or authorization for this project.

4. The permit shall not affect or interfere with the right
vouchsafed to the people of Virgimia conceming fowling
and the catching of and taking of oysters and other
shelifish in and from the waters not included within the
terms of this permijt.

5. The permittee shall, to the greatest extent practicable,
minimize adverse impacts of the project on adfacent
properties and wellands and upon the natural resources
of the Commonwealth.

6. This permit may be revoked af any time by the
commission upon the failure of the permittee fo comply
with the terms and conditions hereof or at the will of the
General Assembly of Virginia.

7. There is expressly excluded from this permit any
portion of the waters within the Baylor Survey {Public
Oyster Ground).

8. This permit is subject to any lease of oyster planting
ground in effect on January 1, 1998. Nothing in this
permit shall be construed as allowing the permittee to
encroach on any lease without the consent of the
leasehofder.  The permiltee shall be lable for any
damages to such lease.

9. The Issuance of this permit does not confer upon the
permiftee any interest or title to the beds of the waters.
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10. All structures authorized by this permit which are not
maintained in good repair or displaced fo areas not
authorized shall be complefely removed from state-
awned bottom within 30 days after notification by the
commission or its designated representatives.

11.  The permiltee agrees .to indemnify and save
harmless the Commonwealth of Virginia from any liability
arising from the establishment, operation or maintenance
of said project.

12. This permjt authorizes no claim to archaeological
artifacts which may be encountered during the
construction or operation of the project. If however,
archaeological remains are encountered, the permitiee
agrees to nolify the commission, who will, in tum, notify
the Virginia Depariment of Historic Resources. The
permiftee further agrees to cooperate with agencies in
the recovery of archaeological remains if deemed
necessary.

13. The permittee agrees tc respond to any inquiries or
studies conducted by the commission concerning the
permittee’s aquaculfiure efforts.

14. This general permit shall remain valid for a period of
five years from the date of issuance. It may be extended
upon a request from the applicant provided the request is
made prior to the permit expiration.

15. This general permit should be refained by the
permiltee for the life of the project as evidence of
authorization,

VA.R. Doc. No. Rg8-180; Filed December 22, 1987, 2:02 p.m.
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Title of Requlation; 4 VAC 20-620-10 et seq. Pertaining to
Summer Flounder (amending 4 VAC 20-620-30, 4 VAC 20-
620-40, and 4 VAC 20-620-50; and adding 4 VAC 20-620-
45),

Statutory Authority: §§ 28.1-201 and 28.2-204 of the Code of
Virginia.

Effective Date: January 1, 1998,

Summary:

This regulation establishes limitations on the commercial
and recreational harvest of summer flounder in order fo
reduce the fishing mortality rate and to rebuild the
severely depleted stock of Summer Flounder. = The
imitations include a commercial harvest quota and
possession limits, minimum size limits, and a
recrealional possession and season fimit. The purpose
of these amendments is to prevent the rapid harvest of
the first quarter Summer Flounder quota, to maximize
economic benefits fo Virginia from the commercial
harvest quota of Summer Flounder, to comply with the
ASMFC/Mid-Atlantic Council Summer Flounder Plan to

improve law enforcement of the minimum size fimit, and
to minimize bycatch discards in the offshore trawl fishery.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.Q. Box 758, Newport News, VA
23607, telephone (757) 247-2248.

4 VAC 20-620-30. Commercial harvest quotas,

A, During each calendar year, commercial landings of
Summer Flounder shall be limited to the total pounds
calculated pursuant to the joint Mid-Atlantic Fishery
Management Council/Atlantic States Marine Fisheries
Commission Summer Flounder Fishery Management Plan, as
approved by the National Marine Fisheries Service on August
6, 1992 (50 CFR Part 625), and shall be distributed as
described in subsections B through H of this section:

B. The commercia! harvest of Summer Flounder from
Virginia tidal waters for each calendar year shall be Iimited to
300,000 pounds.

C. During the period of January 1 through March 31 of
each calendar year, landings of Summer Flounder harvested
outside of Virginia shall be limited to an amount of pounds
equal to 64.3% of the total specified in subsection A of this
section after deducting the amount specified in subsection B
of this section.

D. During the period of April 1 through June 30 of each
calendar year, landings of Summer Flounder harvested
outside of Virginia shall be limited to an amount of pounds
equal to 6.4% of the total specified in subsection A of this
section after deducting the amount specified in subsection B.

£ E. During the period of Oeleber—i4 November 15
through December 31 of each calendar year, iandings of
Summer Flounder harvested outside of Virginia shall be
limited to an amount of pounds equal to 29.3% of the total
specified in subsection A of this section after deducting the
amount specified in subsection B of this section and as may
be further modified by subsection &- F.

G- F. During the periods set forth in subsections C, and D;
and-E of this section, should landings exceed or fall short of
the quota specified for that period any such excess shall be
deducted from, and any such shortage shall be added to, the
quota for the period set forth in subsection £ E of this section,
During the period specified in subsection B of this section,
should landings be projected to fall short of the quota
specified for that period, any such shortage shall be added to
the quota for the period set forth in subsection E E of this
section. A projection of harvest under this subsection will be
made on or about November 4 715,

H- G. For each of the time periods and quotas set forth in
subsections C, D, and E-+~—anrd-G-of this section, the Marine
Resources Commission will give timely notice to the industry
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of the calculated poundages and any adjustiments thereto. It
shall be unlawful for any person to harvest or to land Summer
Flounder for commercial purposes after the commercial
harvest or landing quota as described in this section has
been attained and announced as such.

L H. It shall be unlawful for any buyer of seafood to receive
any Summer Flounder after any commercial harvest or
landing guota as described in this section has been attained
and announced as such.

4 VAC 20-620-40.
limitations.

Commercial vessel possession

A. During the peried of January 1 through March 31 of
each calendar year, it shall be unlawful for any person
harvesting Summer Flounder ouiside of Virginia's waters to
possess ahoard any vessel in Virginia any amount of
Summer Flounder in excess of 8000 5000 pounds except
that when it is projected and announced that 88 85% of the
quota for this period has been taken, it shall be unlawful for
any person harvesting Summer Flounder outside of Virginia's
waters 0 possess aboard any vessel in Virginia any amount
of Summer Flounder in excess of 5600 200 pounds.

B. During the pericd of April 1 through June 30 of each
calendar year, it shall be untawful for any person harvesting
Summer Flounder outside of Virginia's waters to possess
aboard any vessel in Virginia any amount of Summer
Flounder in excess of 2,500 pounds , except that when it is
projected and announced thal 85% of the quofa for this
period has been taken, it shall be unlawful for any person
harvesting Summer Flounder outside of Virginia's waters to
possess aboard any vessel in Virginia any amount of
Summer Flounder in excess of 100 pounds.

C. During the period of July 1 through November 14 of
each calendar year, it shall be unlawful for any person
harvesting Summer Flounder outside of Virginia’s watfers to
possess aboard any vessel in Virginia any amouni of
Summer Flounder in excess of 100 pounds.

G- D. During the period Sstobart4 November 15 through
December 31 of each calendar year, it shall be unlawful for
any person harvesting Summer Flounder outside of Virginia's
waters {o possess aboard any vessel in Virginia any amount
of Summer Flounder in excess of 5,000 pounds, except that
when it is projected and announced that 85% of the guota for
this period has been taken, it shall be unlawful for any person
harvesting Summer Flounder outside of Virginia's waters to
possess aboard any vessel in Virginia any amocunt of
Summer Flounder in excess of 2,668 100 pounds.

B- E. For each of the time pericds set forth in subsections
A apd-GC . B and D of this section, the Marine Resources

Commission will give timely notice of any changes in
possession limits.

E: F. For. each possession limit described in subsections
A, B, and C and D of this section, there shall be a tolerance
of 10% of Summer Flounder by weight. Persons in
possession of Summer Flounder, aboard any vessel, in

excess of the possession limit plus the tolerance shall be in
violation of this chapter. Any buyer or processor offloading or
accepting any quantity of Summer Flounder from any vessel
in excess of the possession limit plus the tolerance shall be in
violation of this chapter.

&= G. Any person found in violation of any of the
possession fimits described in this section shall be subject to
having the entire amount of Summer Flounder confiscated.
Any confiscated Summer Flounder shail be considered as a
removal from the appropriate commercial harvest or fandings
guota, Upon confiscation, the marine patrol officer shall
inventory the confiscated Summer Flounder and, at a
minimum, secure two bids for purchase of the confiscated
Summer Flounder from approved and licensed seafood
buyers. The canfiscated fish will be sold to the highest bidder
and all funds derived from such sale shall be deposited for
the Commonwealth. Following disposition of any case
involving confiscation of Summer Flounder, the collected
funds will be returned to the accused upon a finding of
innocence, whereas a finding of guilty will result in forfeiture
of such funds to the Commonwealth.

&- H. It shall be unlawful for any person to offload from a
boat or vessel for commercial purposes any Summer
Flounder during the pericd of 10 p.m. to 7 am.

H- /. Any boat or vessel possessing more than the tawful
limit of Summer Flounder which has entered Virginia waters
for safe harbor shall not offload any Summer Flounder.

L J. After any commercial harvest or landing quota as
described in 4 VAC 20-620-30 has been attained and
announced as such, any boat or vessel possessing Summer
Flounder on board may enter Virginia waters for safe harbor
but shall contact the Marine Rescurces Commission
Operation Center in advance of such entry into Virginia
waters.

4 VAC 20-620-45. Catch reports.

The owner of any vessel licensed fo land Summer
Flounder harvested outside of Virginia's waters shall report all
Summer Flounder bycatch and discards on forms approved
by the commission for each trip landed in Virginia. The
completed forms shall be forwarded to the commission within
five days of landing. Failure fo accurately compiete such
reports or provide them to the commission within the
specified time frame shall be a violation of this chapfer.

4 VAC 20-620-50. Minimum size limits.

A. The minimum size for Summer Flounder harvested by
commercial fishing gear shall be 14 inches, total length.

B. The minimum size of Summer Flounder harvested by
recreational fishing gear, including but not limited to, hook-
and-line, rod-and-reel, spear and gig, shall be 14}z inches,
total length.

C. Length shall be measured in a straight line from tip of
nose to tip of tail.
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D. It shall be unlawful for any person to eatsh-and—reiain

possession—of possess any Summer Flounder smaller than

the designated minimum size limit.
VAR, Doc. No, R88-152; Filed December 19, 1997, 10:37 a.m.

Rk Ak R W

Title of Regutation: 4 VAC 20-950-10 et seq. Pertaining to
Black Sea Bass (amending 4 VAC 20-950-30).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: January 1, 1998.

Summary:

This regulation establishes minimum size limits, gear
restrictions, and quotas for the harvest of black sea
bass. The purpose of this amendment is fo reduce over
exploitation of the biack sea bass resources.

Agency Contact: Ceborah R. Cawthon, Regulatory
Coordinator, Marine Resources Commission, P.O. Box 758,
Newport News, VA 23607, telephone (757) 247-2248,

4 VAC 20-950-30. Minimum size limit.

A. The minimum size #mit-of for black sea bass harvested
by commercial fishing gear shall be mire 10 inches, total
length.

B. ltehall-be-unlawiu

: sea-bass-smallerthan The minimum size of black sea bass

harvested by recreational gear, including but not limited to,
hook and line, rod and reel, spear and gig, shail be nine
inches, total length,

C. It shall be unlawful for any person to possess any black
sea bass smaller than the minimum size limif, as designated
respectively, in subsections A and B of this section.

S D. It shall be unlawful for any person to sell, trade, or
barter, or offer to sell, trade, or barter any black sea bass less
than 8 10 inches, total length.

B- E. Total length shall be measured in a straight line from
tip of nose to tip of tail.

VA R. Doc. No. R98-151; Filed December 19, 1997, 10:36 a.m,

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Control Board will receive, consider and respond to petitions
by any interested person at any time with respect tfo
reconsideration or revision.

REGISTRAR'S NOTICE: The State Water Control Board has
claimed an exemption from the Administrative Process Act in
accordance with § 9-6.14:4.1 C 4 (a) of the Code of Virginia,
which excludes regulations that are necessary to conform to
changes in Virginia statutory law or the appropriation act

.iwhere no agency discretion is involved. The State Water

Virginia
Permit,

Title of Regulation: 9 VAC 25-31-10 et seq.
Poliutant Discharge Elimination System
{amending 9 VAC 25-31-290).

Statutory Authority: § 62.1-44.15 (10) of the Code of Virginia.
Effective Date; March 1, 1998,

Summary:

The amendments require that upon receipt of an
application for a permit, the board shall notify local
governments and riparian property owners in the vicinity
of the discharge point. The content of the nofice is also
specified in the amendments.

Agency Contact: Copies of the regulation may be obtained
from and questions may be addressed to Richard W. Ayers,
Environmental Technical Services Administrator, Office of
Program Development, Department of Environmental Quality,
P.0. Box 10009, Richmond, VA 23240, telephone (804) 698-
4075.

9 VAC 25-31-280. Public notice of permit actions and
public comment period.

A. Scope.

1. The board shall give public notice that the following
actions have occurred;

a. A draft permit has been prepared under 9 VAC 25-
31-260 D,

b, A public hearing has been scheduled under 8 VAC
25.31-310; or

c. A VPDES new source determination has been made
under 9 VAC 25-31-180.

2. No public notice is required when a request for permit
modification, revocation and reissuance, or termination is
dented under 9 VAC 25-31-370 B. Written notice of that
dental shall be given to the requester and to the
permittee.  Public notice shall not be required for
submission or approval of plans and specifications or
conceptual engineering reports not required to be
submitted as part of the application.

3. Public notices may describe more than one permit or
permit actions.

B. Timing.

1. Public notice of the preparation of a draft permit
required under subsection A of this section shall allow at
least 30 days for public comment.

2. Public notice of a public hearing shall be given at least
30 days before the hearing. (Public notice of the hearing
may be given at the same time as public notice of the
draft permit and the two notices may be combined.)
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C. Methods.

Public notice of activities described in subdivision A 1 of
this section shall be given by the following methods:

1. By mailing a copy of a notice to the following persons
{any person otherwise entitled to receive notice under
this paragraph may waive his or her rights to receive
notice for any classes and categeries of permits):

a. The applicant (except for VPDES general permits
when there is no applicant);

b. Any other agency which the board knows has
issued cor is required to issue a VPDES, sludge
management permit;

c¢. Federal and state agencies with jurisdiction over
fish, shellfish, and wildiife resources and over coastal
zone management plans, the Advisory Council on
Historic Preservation, State Historic Preservation
Officers, including any affected states (Indian Tribes);

d. Any state agency respensible for pian development
under § 208(b)(2), 208(b)(4) or 303(e) of the CWA and
the U.S. Army Corps of Engineers, the U.S, Fish and
Wildlife Service and the National Marine Fisheries
Service;

e. Any user identified in the permit application of a
privately owned treatment works;

f. Personé on a mailing list developed by:

(1) Including those who request in writing to be on
the list; ‘

(2) Soliciting persons for area lists from participants
in past permit proceedings in that area; and

(3) Notifying the public of the opportunity to be put
on the malling list through pericdic publication in the
public press and in such publications as EPA
regionaf and state funded newsletters,
environmental builetins, or state law journals. (The
board may update the mailing list from time to time
by requesting written indication of continued interest
from those listed. The board may delete from the
list the name of any person who fails to respond to
such a request.).

g. (1) To any unit of local government having

3. Any other method reasonably calculated to give actual
notice of the action in question to the persons potentially
affected by i, including press releases or any other
forum or medium to elicit public participation.

D. Contents.

1. All public notices issued under this part shall contain
the following minimum information:

a. Name and address of the office processing the
permit action for which notice is being given;

b. Name and address of the permillee or permit
applicant and, if different, of the facility or activity
regulated by the permit, except in the case of VPDES
draft general permits;

c. A brief description of the business conducted at the
facility or activity described in the permit application or
the draft permit, for VPDES general permits when
there is no application,

d. Name, address and telephone number of a person
from whom interested persons may obtain further
information, including copies of the draft permit or draft
general permit, as the case may be, statement of
basis or fact sheet, and the application,

&, A brief description of the procedures for submitting
comments and the time and place of any public
hearing that will be held, including a statement of
procedures to request a public hearing (unless a
hearing has already been scheduled) and other
procedures by which the public may participate in the
final permit decision;

f. A general description of the location of each existing
or proposed discharge point and the name of the
receiving water and the sludge use and disposal
practice or practices and the locafion of each siudge
treatment works treating domestic sewage and use or
disposal sites known at the time of permit application.
For draft general permits, this requirement will be
satisfied by a map or description of the permit area;
and

g. Any additional information considered necessary or
proper.

2. In addition to the general public notice described in

jurisdiction over the area where the facility is
proposed to be located; and

subdivision 1 of this subsection, the public notice of a
public hearing under 8 VAC 25-31-310 shall contain the
following information;

(2) To each state agency having any authority
under state law with respect to the construction or
operation of such facility.

2. By publication once a week for two successive weeks
in a newspaper of general circulation in the area affected
by the discharge. The cost of public notice shall be paid
by the owner; and

a. Reference to the date of previous public nofices
relating to the permit;

b. Date, time, and piace of the public hearing;

c. A brief description of the nature and purpose of the
public hearing, including the applicable rules and
procedures; and
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d. A concise statement of the issues raised by the
persons requesting the public hearing,

3. Public notjce of a VPDES draft permit for a discharge
where a request for alternate thermal effluent limitations
has been filed shall include:

a. A statement that the thermal component of the
discharge is subject to effluent limitations incorporated
in 9 VAC 25-31-30 and a brief description, including a
guantitative statement, of the thermal effiuent
limitations proposed under S\WA-§ § 301 or 306 of the
CWA,

b. A statement that an alternate thermal effluent
limitation request has been filed and that alternative
less stringent effluent limitations may be imposed on
the thermal component of the discharge under the law
and § 316(a) of the CWA and a brief description,
including a guantitative statement, of the alternative
effluent limitations, if any, included in the request; and

c. If the applicant has filed an early screening reguest
for a CWA § 316(a) variance, a statement that the
applicant has submitted such a plan.

E. In addition to the general public notice described in
subdivision D 1 of this section, all perscns identified in
subdivisions C 1 a, b, ¢, and d of this section shall be mailed
a copy of the fact sheet or statement of basis, the permit

application (if any) and the draft permit (if any).

F. Upon receipt of an application for the issuance of a new
or modified permit other than those for agricultural production
or aquacultural production activities, the board shall notify, in

writing, the locality wherein the discharge does or s
proposed fo take place of, at a minimum.

1. The name of the applicant;

2. The nature of the application and proposed
discharge;

3. The availability and timing of any comment period;
and

4. Upon request, any other information known to, or in
the possession of, the board or the department regarding
the applicant not required to be held confidential by this
chapter.

The board shalt make a good faith effort to provide this
same notice and information fo (i) each locality and riparian
property owner to a distance one-quarter mile downstream
and one-quarter mile upstream or to the fall line whichever is
closer on tidal waters and (if} each locality and riparian
praperty owner to a distance one-half mile downstream on
nontidal waters. Distances shall be measured from the point,
or proposed point, of discharge. If the receiving river at the
point or proposed point of discharge is two mifes wide or
greater, the riparian property owners on the apposite shore
need not be notified. Notice to property owners shall be
based on names and addresses taken from local tax rolls.
Such names and addresses shall be provided by the
commissioners of the revenue or the tax assessor's office of
the affected junisdictions upon request by the board.

G. Before issuing any permit, if the board finds that there
are localities particularly affected by the permit, the board
shall:

1. Publish, or require the applicant to publish, a notice in
a local paper of general circulation in the localities
affected at least 30 days prior to the close of any public
comment period. Such notice shall contain a statement
of the estimated local impact of the proposed permit,
which at a minimum shall include information on the
specific pollutants involved and the total guantity of each
which may be discharged; and

2. Mail the notice to the chief elected official and chief
administrative officer and planning district commission
for those localities.

Written comments shall be accepted by the board for at
least 15 days after any public hearing on the permit, unless
the board votes to shorten the period. For the purposes of
this section, the term ‘locality particularly affected" means
any locality which bears any identified disproportionate
material water quality impact which would not be experienced
by other localities.

VA.R. Doc. No. R98-164; Filed December 24, 1997, 11:05a.m.

ok kA Rk R K

REGISTRAR'S NOTICE: The amendments to the following
regulation are exempt from the Administrative Process Act in
accordance with § 9-6.14:4.1 C 4 (c) of the Code of Virginia,
which excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The State Water Control Board will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Regulation: 9 VAC 25-31-10 et seq. Virginia
Pollutant Discharge Elimination System Permit
Regulation (amending 9 VAC 25-31-800, 9 VAC 25-31-830,
9 VAC 25-31-840, and 9 VAC 25-31-800).

Statutory Authority: § 62.1-44.15 (10) of the Code of Virginia.
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Effective Date: March 1, 1998.

Summary:

The amendmenis are necessifated by changes to the
federal pretreatment regufations at 40 CFR Parf 403,
which were promulgated July 7, 1997, They address
development of pretreatment programs by publicly
owned lreatment works, approval procedures for
pretrealment programs, reporting requirements and
procedures for modificalions of existing pretreatment
programs.

Agency Contact: Copies of the regulation may be obtained
from and questions may be directed to Richard W. Ayers,
Environmental Technical Services Administrator, Office of
Program Develapment, Department of Environmental Quality,
P.0. Box 10008, Richmond, VA 23240, telephorie (804) 698-
4075,

9 VAC 25-31-800. Pretreatment program requirements:
development and implementation by POTW.

A, ROPNes POTW required to develop a pretreatment
program. Any POTW (or combination of POTWs operated by
the same authority) with a total design flow greater than five
million gailons per day {mgd) and receiving from industrial
users pollutants which pass through or interfere with the
operation of the POTW or are otherwise subject to
pretreatment standards will be required to establish a POTW
pretreatment program unless the director exercises his or her
option to assume local responsibiliies.  The regional
administrator or directer may reguire that a POTW with a
design flow of five mgd or less develop anrd—submit—for
senditional-approval a POTW pretreatment program whish
would—include—legal—authority—and—sontrol—ofsignificant
industrialusers if he finds that the nature or volume of the
industrial influent, treatment process upsets, violations of
POTW effluent limitations, contamination of municipal sludge,
violations of water quality standards, or other circumstances
warrant in order to prevent interference with the POTW or
pass through.

B. Deadline for pregram approval. POTWs identified as
being required to develop a POTW pretreaiment program
under subsection A of this section shall develop and submit
such a program for approval as soon as possible, but in no
case later than one year after written notification from the
director of such identification. The approved program shall
be in operation within two years of the effective date of the
permit. The POTW pretreaiment program shall meet the
criteria set forth in subsection F of this section and shall be
administered by the POTW to ensure compliance by
industrial users with applicable pretreatment standards and
requirements.

C. Incorporation of approved programs in permits. A
POTW may develop an appropriate POTW pretreatment
program any time before the time fimit set forth in subsection
B of this section. The POTW's VPDES permit will be
reissued or maodified to incorporate the approved program
conditiens as enforceable conditions of the permit. The

moedification of a POTW's VPDES permit for the purposes of
incorporating a POTW pretreatment program approved in
accordance with the procedures in @ VAC 25-31-830 shall be
deemed a minor permit modification subject to the
procedures in 8 VAC 25-31-400.

D. Incorporation of compliance schedules in permits.
(Reserved.)

E. Cause for revocation and reissuance or modification of
permits. Under the authority of the law and § 402 (b)(1)(C) of
the CWA, the director may modify, or alternatively, revoke
and reissue a POTW's permit in order to:

1. Put the POTW on a compliance schedule for the
development of a POTW pretreatment program where
the addition of pollutants into a POTW by an industrial
user or combination of industrial users presents a
substantial hazard to the functioning of the treatment
works, quality of the receiving waters, human health, or
the environment;

2. Coordinate the issuance of § 201 construction grant
with the incorporation into a permit of a compliance
schedule for POTW pretreatment program;

3. Incorporate a modification of the permit approved
under § 301(h) or 301{(i) of the CWA,;

4. Incorporate an approved POTW pretreatment
program in the POTW permit;

5. Incorporate a compliance schedule far the
development of a POTW pretreatment program in the
POTW permit; or

8. Incorporate the removal credits (established under
9 VAC 25-31-790) in the POTW permit.

F. POTW pretreatment requirements. A POTW
pretreatment program mus{ be based on the following legal
authority and include the following procedures. These
authorities and procedures shall at all times be fully and
effectively exercised and implemented.

1. Legal authority. The POTW shall operate pursuant to
legal authority enforceable in federal, state or local
courts, which authorizes or enables the POTW 1o apply
and to enforce the requirements of §§ 307(b), (c) and (d),
and 402(b)(8) of the CWA and any regulaticns
implementing those sections. Such authority may be
contained in a statute”or ordinances which the POTW is
authorized to enact, enter into or implement, and which
are authorized by state law. At a minimum, this legal
authority shall enable the POTW to:

a. Deny or condition new or increased contributions of
pollutants, or changes in the nature of pallutants, 1o
the POTW by industriai users where such
contributions do not meet applicable pretreatment
standards and requirements or where such
contributions would cause the POTW to violate its
VPDES permit;
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b. Require compliance with applicable pretreatment
standards and requirements by industrial users;

c. Control through permit, or order the contribution to
the POTW by each industrial user to  ensure
compliance with applicable pretreatment standards
and requirements. In the case of industrial users
identified as significant under 9 VAC 25-31-10, this
control shall be achieved through permits or equivalent
individual conirol mechanisms issued to each such
user. Such control mechanisms must be enforceable
and contain, at a minimum, the following conditions;

(1) Statement of duration {in no case more than five
years);

(2) Statement of nontransferability without, at a
minimum, prior notification to the POTW and
provision of a copy of the existing controi
mechanism to the new owner or operator;

(3) Effluent limits based on applicable general
pretreatment standards in this part, categorical
pretreatment standards, local limits, and the law;

(4) Self-monitoring, sampling, reporting, notification
and recordkeeping requirements, including an
identification of the pollutants to be monitored,
sampling location, sampling frequency, and sample
type, based on the applicable general pretreatment
standards in this part, categorical pretreatment
standards, local limits, and the law;

(5} Statement of applicable civil and criminal
penalties for violation of pretreatment standards and
requirements; and

(6) Any applicable compliance schedules, which
may not extend heyond applicable federal
deadlines,

d. Require;

(1) The development of a compliance schedule by
each industrial user for the instatlation of technology
required to meet applicable pretreatment standards
and requirements; and

(2) The submission of all notices and self-monitoring
reports from industrial users as are necessary to
assess and assure compliance by industrial users
with pretreatment standards and requirements,
including but not limited to the reports required in ©
VAC 25-31-840;

e. Carry out all inspection, surveillance and monitoring
procedures necessary to determine, independent of
information supplied by industrial users, compliance or
noncompliance with applicable pretreatment standards
and requirements by industrial users. Representatives
of the POTW shall be authorized to enter any
premises of any industrial user in which a discharge
source or treatment system is located or in which
records are required to be kept under 9 VAC 25-31-

840 M O to assure compliance with pretreatment
standards. Such authority shall be at least as
extensive as the authority provided under § 308 of the
CWA,;

f. (1) Obtain remedies for noncompliance by any
industrial user with any pretreatment standard and
requirement. Al POTWs shall be able to seek
injunctive relief for noncompliance by industrial
users  with  pretreatment  standards and
requirements. All POTWs shall also have authority
to seek or assess civil or criminal penalties in at
least the amount of $1,000 a day for each violation
by industrial users of pretreatment standards and
requirements,

(2) Prefreatment requirements which will be
enforced through the remedies set forth in
subdivision 1 f (1) of this subsection, will include
but not be limited to, the duty to allow or carry out
inspections, entry, or monitoring activities;, any
rules, regulations, or orders issued by the POTW;
any requirements set forth in individual control
mechanisms issued by the POTW, or any reporting
requirements imposed by the POTW or this part.
The POTW shall have authority and procedures
{after informal notice to the discharger) to
immediately and effectively halt or prevent any
discharge of pollutants to the POTW which
reasonably appears to present an imminent
endangerment to the health or welfare of persons.
The POTW shall also have authority and
procedures (which shall include notice to the
affected industrial users and an opportunity to
respond) to halt or prevent any discharge to the
POTW which presents or may present an
endangerment to the environment or which
threatens to interfere with the operation of the
POTW. The director shall have authority to seek
judicial relief and may also use administrative
penalty authority when the POTW has sought a
maonetary penalty which the director believes to be
insufficient; and

9. Comply with the confidentiality requirements set
forth in 9 VAC 25-31-860.

2. The POTW shall develop and implement procedures
to ensure compliance with the requirements of a
pretreatment program. At a minimum, these procedures
shall enable the POTW to:

a. Identify and locate all possible industrial users
which might be subject to the POTW pretreatment
program. Any compilation, index or inventory of
industrial users made under this paragraph shall be
made available to the regional administrator or
department upon request;

b. ldentify the character and volume of pollutants
contributed to the POTW by the industrial users

Volume 14, Issue 9 ' Monday, January 19, 1998

1337




Final Regulations

identified under subdivision 2 a of this subsection.
This informafion shall be made available to the
regional administrator or department upon request;

¢. Notify industrial users identified under subdivision 2
a of this subsection, of applicable pretreatment
standards and any applicable requirements
under §§ 204(b) and 405 of the CWA and subtitles C
and D of the Resource Conservation and Recovery
Act (42 USC § 6901 et seq.). Within 30 days of
approval pursuant to 9 VAC 25-31-800 F 6, of a list of
significant industrial users, notify each significant
industrial user of its status as such and of all
requirements applicabie to it as a result of such status;

d. Receive and analyze self-monitoring reports and
other notices submitted by industrial users in
accordance with the self-monitoring requirements in 8
VAC 25-31-840;

e. Randomly sample and analyze the effluent from
industrial users and conduct surveillance activities in
order to identify, independent of information supplied
by indusirial users, occasional and continuing
noncompliance with pretreatment standards. inspect
and sample the effluent from each significant industrial
user at least once a year. Evaluate, at least once
every two years, whether each such significant
industrial user needs a plan to control slug discharges.
For purposes of this subsection, a slug discharge is
any discharge of a nonroutine, episodic nature,
including but not limited to an accidental spill or
noncusiomary batch discharge. The results of such
activities shall be available to the department upon
request. If the POTW decides that a slug control plan
is needed, the plan shall contain, at a minimum, the
following elements:

(1) DPescription of discharge practices, including
nonroutine batch discharges;

(2) Description of stored chemicals;

(3) Procedures for immediately notifying the POTW
of slug discharges, including any discharge that
would violate a prehibition under 8 VAC 25-31-770
B, with procedures for foltow-up written notification
within five days; and

(4) If necessary, procedures to prevent adverse
impact from accidental spills, including inspecticn
and maintenance of storage areas, handling and
transfer of materials, loading and unloading
operations, control of plant site run-off, worker
training, building of containment structures or
equipment, measures for containing toxic organic
pollutants (including solvents), and measures and
equipment necessary for emergency response;

f. Investigate instances of noncompliance with
pretreatment  standards and requirements, as
indicated in the reports and notices required under 9

VAC 25-31-840, or indicated by analysis, inspection
and surveillance activities described in subdivision 2
of this subsection. Sample taking and analysis ana
the collection of other information shall be performed
with sufficient care to produce evidence admissible in
enforcement proceedings or in judicial actions; and

g. Comply with the public participation requirements of
the Code of Virginia and 40 CFR Part 25 (1895) in the
enforcement of national pretreatment standards.
These procedures shall include provisions for at least
annual public notification, in the largest daily
newspaper published in the municipafity in which the
POTW is located, of industrial users which, at any time
during the previous 12 months were in significant
noncompliance  with applicable pretreatment
requirements. For the purposes of this provision, an
industrial user is in significant noncompliance if its
violation meets one or more of the following criteria:

{1) Chronic violations of wastewater discharge limits,
defined here as those in which 86% or more of all of
the measurements taken during a six-month period
exceed (by any magnitude) the daily maximum fimit
or the average limit for the same pollutant
parameter;

(2} Technical Review Criteria (TRC) violations,
defined here as those in which 33% or more of all of
the measurements for each pollutant parameter
taken during a six-month period equal or exceed the¢
product of the daily maximum limit or the average
limit multiplied by the applicable TRC (TRC = 1.4 for
BOD, TSS, fats, oil, and grease, and 1.2 for all other
pollutants except pH);

(3) Any other viclation of a pretreatment effluent limii
(daily maximum or longer-term average) that the
control authority determines has caused, alone or in
combination with other discharges, interference or
pass through (including endangering the health of
POTW personnel or the general public);

(4) Any discharge of a pollutant that has caused
imminent endangerment to human health, weifare or
to the environment or has resulted in the POTW's
exercise of its emergency authorily under
subdivision 1 f (2) of this subsection to halt or
prevent such a discharge;

(5) Failure to meet, within 90 days after the scheduie
date, a compliance schedule milestone centained in
a locai control mechanism or enforcement order for
starting construction, completing construction, or
attaining final compliance;

{6) Failure to provide, within 30 days after the due
date, required reports such as baseline monitoring
reports, 90-day compliance reports, periodic self-
monitaring reparts, and reperts on compliance with
compliance schedules;
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(7) Failure to accurately report noncompliance; or

(8) Any other violation or group of viclations which
the control authority determines will adversely affect
the operation or implementation of the local
pretreatment program.

3. The POTW shall have sufficient resources and
qualified personnel to carry out the authorities and
procedures described in subdivisions 1 and 2 of this
subsection. In some limited circumstances, funding and
personnel may be delayed where (i} the POTW has
adequate legal authority and procedures to carry out the
pretreatment program requirements described in this
section, and (i) a limited aspect of the program does not
need to be implemented immediately (see 3 VAC 25-31-
810 B).

4. The POTW shall develop local limits as required
in 9 VAC 25-31-770 C 1, using current influent, effluent
and sludge data, or demonstrate that they are not
necessary.

5. The POTW shall develop and implement an
enforcement response plan. This plan shail contain
detailed procedures indicating how a POTW will
investigate and respond to instances of industrial user
noncompliance. The plan shall, at a minimum:

a. Describe how the POTW will investigate instances
of noncompliance;

b. Describe the types of escalating enforcement
responses the POTW will take in response to all
anticipated types of industrial user violations and the
time periods within which responses will take place;

c. ldentify (by title} the official or officials responsible
for each type of response; and

d.  Adequately reflect the POTWs primary
responsibility to enforce all applicable pretreatment
requirements and standards, as detailed in
subdivisions 1 and 2 of this subsection.

6. The POTW shall prepare and maintain a list of its
significant industrial users. The list shall identify the
criteria in the definition of significant industrial user in
Part | (9 VAC 25-31-10 et seq.) of this chapter which are
applicable to each industrial user and, for industrial users
meeting the criteria in paragraph £33 7 b of that
definition, shall also indicate whether the POTW has
made a determination pursuant to paragraph (2) of that
definition that such industrial user should not be
considered a significant industrial user. This list;-anrd
amy-subsagquent-rmodifications-thereto; shall be submitted
to the department as a nonsubstantial program

mod|f|cat|0n pursuant to 9 VAC 25 31 900 B 2

Modifications to the [ist shall be submifted fo the
department pursuant to @ VAC 25-31-840 1 1.

9 VAC 25.31-830. Approval procedures for POTW
pretreatment programs and POTW granting of removal
credits.

The following procedures shall be adopted in approving or
denying requests for approval of POTW pretreatment
programs and applications for removal credit authorization:

A. The director shall have 90 days from the date of public
notice of any submission complying with the requirements of
9 VAC 25-31-810 B and, where removal credit authorization
is sought with 9 VAC 25-31-790 E and 9 VAC 25-31-810 D,
to review the submission. The director shall review the
submission to determine compliance with the requirements of
9 VAC 25-31-800 B and F, and, where removal credit
authorization is sought, with 9 VAC 25-31-790. The director
may have up to an additional 90 days to complete the
evaluation of the submission if the public comment period
provided for in subdivision B 1 b of this section is extended
beyond 30 days cr if a public hearing is held as provided for
in subdivision B 2 of this section. In no event, however, shall
the time for evaluation of the submission exceed a total of
180 days from the date of public notice of a submission
meeting the requirements of 9 VAC 25-31-810 B and, in the
case of a removal credit application, 9 VAC 25-31-790 E and
9 VAC 25.31-810 B.

B. Upon receipt of a submission the director shall
commence its review, Within 20 work days after making a
determination that a submission meets the requirements of 9
VAC 25-31-810 B and, where removal allowance approval is
sought, 9 VAC 25-31-790 D and 9 VAC 25-31-810 D, the
director shalk:

1. Issug a public notice of request for approvai of the
submission.

a. This public notice shall be circulated in a manner
designed to inform interested and potentially
interested persons of the submission. Procedures for
the circulation of public notice shall include;

(1) Mailing notices of the request for approval of the
submission to designated 208 planning agencies,
federal and state fish, shelifish, and wildlife resource
agencies (unfess such agencies have asked nol to
be sent the notices), and to any other person or
group who has requested individual notice, including
those on appropriate mailing lists; and

{2) Publication of a notice of request for approval of

the subm|ssmn in &he—lasgest—daﬁy-aewspaper—m@n

a newspaper(s) of general circulation within the
jurisdiction{s) served by the POTW that provides
meaningful public notice.

b. The public notice shall provide a period of not less
than 30 days following the date of the public notice
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during which time interested persons may submit their
written views on the submission.

¢. All written comments submitted during the 30-day
comment period shall be retained by the director and
considered in the decision on whether or not to
approve the subrmission. The period for comment may
be extended at the discretion of the director.

2. Provide an opportunity for the applicant, any affected
state, any interested state or federal agency, person or
group of persons to request a public hearing with respect
to the submission. '

a. This request for public hearing shall be filed within
the 30-day (or extended) comment period described in
subdivision 1 b of this subsection and shall indicate
the interest of the person filing such request and the
reasons why a public hearing is warranted,

b. The directer shall hold a public hearing if the POTW
so requests. In addition, a public hearing will be held if
there is a significant public interest in issues relating to
whether or not the submission should be approved.
Instances of doubt should be resolved in favor of
holding the public hearing.

¢. Public notice of a public hearing to consider a
submission and sufficient to inform interested parties
of the nature of the public hearing and the right to
participate shall be published in the same newspaper
as the notice of the original request for approval of the
submission under subdivision 1 a (2) of this subsection
In addition, notice of the public hearing shall be sent to
_those persons requesting individual notice.

C. At the end of the 30-day {or extended) comment period
and within the 90-day (or extended) period provided for in
subsection A of this section, the director shall approve or
deny the submission based upon the evaluation in subsection
A of this section and taking intc consideration comments
submitted during the comment period and the record of the
public hearing, if held. Where the director makes a
determination to deny the request, the director shail so notify
the POTW and each person who has requested individual
nofice. This nofification shall include suggested modifications
and the director may aflow the requestor additional time to
bring the submission intc compliance with applicable
requirements.

D. No POTW pretreatment program or authorization to
grant removal allowances shall be approved by the director if
following the 30-day (or extended) evaluation period provided
for in subdivision B 1 b of this section and any public hearing
held pursuant to subdivision B 2 of this section the regional
administrator sets forth in writing objections to the approval of
such submission and the reasons for such objections. A
copy of the regional administrator's objections shali be
provided to the applicant, and each person who has
reguested individual notice. The regicnal administrator shall
provide an opporiunity for written commenis and may
convene a public hearing on his objections. Unless retracted,

the regional administrator's objections shall constitute a final
ruling to deny approval of a POTW pretreatment program ¢
authorization to grant removal allowances 90 days after the
date the objections are issued.

E. The director shall notify those persons who submitted
comments and participated in the public hearing, if held, of
the approval or disapproval of the submission. In addition,
the director shall cause to be published a notice of approval
or disapproval in the same newspapers as the original notice
of request for approval of the submission was published. The
director shall identify in any notice of POTW pretreatment
program approval any authorization to modify categoricai
pretreatment standards which the POTW may make, in
accordance with 9 VAC 25-31-790, for removal of pollutants
subject to pretreatment standards.

F. The director shall ensure that the submission and any
comments upon such submission are availabie to the public
for inspection and copying.

9 VAC 25-31-840.
and industrial users.

Reporting requirements for POTWs

A. The term "confrol authority” as it is used in this section
refers to:

1. The POTW if the POTW's submission for its
pretreatment pregram, as defined in 8 VAC 25-31-10,
has been approved in accordance with the requirements
of 8 VAC 25-31-830; or

2. The director if the submission has not been approved. '

B. Reporting requirements for industrial users upon
effective date of categorical pretreatment standard baseiine
report. Within 180 days after the effective date of a
categorical pretreatment standard, or 180 days after the final
administrative decision made upon a category determination
submission under 9 VAC 25-31-780 A 4, whichever is later,
existing industrial users subject to such categorical
pretreatment standards and currently discharging to or
scheduled o discharge to a POTW shail be required to
submit to the control autharity a report which contains the
information listed in subdivisions 1 through 7 of this
subsection. At least 90 days prior to commencement of
discharge, new sources, and sources that become industrial
users subseguent to the promulgation of an applicable
categorical standard shall be required to submit to the control
authority a report which contains the information listed in
subdivisions 1 through 5 of this subsection. New sources
shall also be required to include in this report information on
the method of prefreatment the source intends to use {o meet
applicable pretreatment standards. New Sources shall give
esfimates of the information requested in subdivisions 4 and
5 of this subsection:

1. ldentifying information. The user shall submit the
name and address of the facility including the name of
the operator and owners;,

2. Permits. The user shall submit a list of any
envirenmental control permits held by or for the facility;
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3. Description of operations. The user shall submit a
brief description of the nature, average rate of
production, and standard industrial classification of the
operation or operations carried out by such industrial
user. This description should include a schematic
process diagram which indicates points of discharge to
the POTW from the regulated processes;

4. Flow measurement. The user shall submit information
showing the measured average daily and maximum daily
flow, in gallons per day, to the POTW from each of the
following:

a. Regulated process streams; and

b. Other streams as necessary to allow use of the
combined wastestream formula of 9 VAC 25-31-780 E.
(See subdivision 5 e of this subsection.) The control
authority may allow for verifiable estimates of these
flows where justified by cost or feasibility
considerations.

5. Measurement of pollutants.

a. The user shall identify the pretreatment standards
applicable to each regulated process.

b. In addition, the user shall submit the results of
sampling and analysis identifying the nature and
concentration {or mass, where required by the
standard or control authority} of regulated pollutants in
the discharge from each regulated process. Both daily
maximum and average concentration (or mass, where
required) shall be reported. The sample shall be
representative of daily operations.

c. A minimum of four grab samples must be used for
pH, cyanide, total phenols, oil and grease, sulfide, and
volatile organics. For all other pollutants, 24-hour
composite samples must be obtained through flow-
proportional composite sampling techniques where
feasible. The control authority may waive flow-
proportional composite sampling for any industrial user
that demonstrates that flow-proportional sampling is
infeasible. In such cases, samples may be obtained
through  time-proportional  composite  sampling
technigues or through a minimum of four grab samples
where the user demonstrates that this will provide a
representative sample of the effluent being
discharged.

d. The user shall take a minimum of one
representative sample to compile that data necessary
to comply with the requirements of this paragraph.

e. Samples shall be taken immediately downstream
from pretreatment facilities if such exist or immediately
downstream from the regulated process if no
pretreatment exists. If other wastewaters are mixed
with the regulated wastewater prior to pretreatment the
user shall measure the flows and concentrations
necessary to allow use of the combined wastestream
formula of 9 VAC 25-31-780 E in order to evaluate

compliance with the pretreatment standards. Where
an alternate concentration or mass limit has been
“calculated in accordance with 8 VAC 25-31-780 E this
adjusted iimit along with supporting data shall be
submitted to the control authority.

f. Sampling and analysis shall be performed in
accordance with the techniques prescribed in 40 CFR
Part 136 and amendments thereto. Where 40 CFR
Part 136 does not contain sampling or analytical
techniques for the pollutant in question, or where the
administrator determines that the Part 136 sampling
and analytical techniques are inappropriate for the
pollutant in question, sampling and analysis shall be
performed by using validated analytical methods or
any other applicable sampling and analytical
procedures, including procedures suggested hy the
POTW or other parties, approved by the administrator.

g. The control authority may allow the submission of a
baseline report which utilizes only historical data so
dong as the data provides information sufficient to
determine the need for industrial pretreatment
measures.

h. The baseline report shall indicate the time, date
and place of sampling, and methods of analysis, and
shall certify that such sampling and analysis is
representative of normal work cycles and expected
pollutant discharges to the POTW.

6. Certification. A statement, reviewed by an authorized
representative of the industrial user (as defined in
subsection L of this section) and certified to by a
qualified professional, indicating whether pretreatment
standards are being met on a consistent basis, and, If
not, whether additional operation and maintenance (O
and M) or additional pretreatment, or both are required
for the industrial user to meet the pretreatment
standards and requirements; and

7. Compliance schedule. If additional pretreatment or O
and M, or both will be required to meet the pretreatment
standards; the shortest schedule by which the industrial
user will provide such additional pretreatment or O and
M, or both. The completion date in this schedule shall
not be later than the compliance date established for the
applicable pretreatment standard.

a. Where the industrial user's categorical pretreatment
standard has been modified by a removal allowance (9
VAC 25.31-780), the combined wastestream formula
{9 VAC 25.31-780 E}, or a fundamentally different
factors variance (9 VAC 25-31-850), or any of them, at
the time the user submits the report required by
subsection B of this section, the information required
by subdivisions 6 and 7 of this subsection shall pertain
to the modified limits.

b. If the categorical pretreatment standard is modified
by a removal allowance (8 VAC 25-31-790), the
combined wastestream formula (8 VAC 25-31-780 E),
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or a fundamentally different factors variance (9 VAC
25-31-850), or any of them, after the user submits the
report required by this subsection, any necessary
amendments to the information reguested by
subdivisions 6 and 7 of this subsection shall be
submitied by the user to the control authority within 80
days after the modified fimit is approved.

C. Compliance schedule for meeting categorical
pretreatment standards. The following conditions shall apply
to the schedule required by subdivision B 7 of this section:

1. The schedule shall contain increments of progress in
the form of dates for the commencement and completion
of major events leading to the construction and operation
of additional pretreatment required for the industrial user
to meet the applicable categorical pretreatment
standards {e.g., hiring an engineer, completing
preliminary plans, completing final plans, executing
contract  for major compeonenis, commencing
construction, completing construction, etc.);

2. No increment referred to in subdivision 1 of this
subsection shall exceed nine months: and

3. Not later than 14 days following each date in the
schedule and the final date for compliance, the industrial
user shail submit a progress report to the control
authority including, at a minimum, whether or not it
complied with the increment of progress to be met an
such date and, if not, the date on which it expects to
comply with this increment of progress, the reason for
delay, and the steps being taken by the industrial user to
return the construction to the schedule established. In
no event shall more than nine months elapse between
such progress reports {0 the control authority.

D. Report on compliance with categorical pretreatment
standard deadiine. Within 90 days following the date for final
compliance with  appficable categorical pretreatment
standards or in the case of a new source following
cammencement of the introduction of wastewater into the
POTW, any industrial user subject to pretreatment standards
and requirements shall submit to the control authority a report
containing the information described in subdivisions B 4
through B 6 of this section. For industrial users subject to
equivalent mass or concentration limits established by the
control authority in accordance with the procedures in 9 VAC
25-31-780 C, this report shall contain a reasonable measure
of the user's long term production rate. For all other industrial
users subject to categorical pretreatment standards
expressed in terms of aflowable pollutant discharge per unit
of production {or other measure of operation), this report shalt
include the user's actual production during the appropriate
sampling period.

E. Periodic reperis on continued compliance.

1. Any industrial user subject to a categorical
pretreatment standard, after the compiiance date of such
pretreatment standard, or, in the case of a new source,
after commencement of the discharge into the POTW,

shall submit to the control authority during the months of
June and December, unless required more frequently il
the pretreatment standard or by the control authority or
the director, a report indicating the nature and
concentration of pollutants in the effluent which are
limited by such categorical pretreatment standards. In
addition, this report shall include a record of measured or
estimated average and maximum daily flows for the
reporting period for the discharge reported in subdivision
B 4 of this section except that the control authority may
require more detailed reporting of flows. At the
discretion of the control authority and in consideration of
such factors as local high or low flow rates, holidays,
budget cycles, etc., the control authority may agree to
alter the months during which the above reports are to
be submitted.

2. Where the control authority has imposed mass
limitations on industrial users as provided for by 9 VAC
25-31-780 D, the report required by subdivision 1 of this
subsection shall indicate the mass of pollutants
regulated by pretreatment standards in the discharge
from the industrial user,

3. For industrial users subject to equivalent mass or
concentration limits estabiished by the control authority
in accordance with the procedures in 8 VAC 25-31-780
C, the report required by subdivision 1 of this subsection
shall contain a reasonable measure of the user's long
term production rate. For all other industrial users
subject to categorical pretreatment standards expressec
only in terms of allowable pollutant discharge per unit ot
production {or other measure of operation), the report
required by subdivision 1 of this subsection shall include
the user's actual average production rate for the
reporting period.

F. Notice of potential problems, including slug loading. All
categorical and non-categorical industrial users shall notify
the POTW immediately of all discharges that could cause
problems to the POTW, including any slug loadings, as
defined by @ VAC 25-31-770 B, by the industrial user.

G. Monitoring and analysis to demonstrate continued
compitance with prefreatment standards and requirements.

1. The reports required in subsections B, D, and E of this
section shall contain the results of sampling and analysis
of the discharge, inciuding the flow and the nature and
concentration, or production and mass where requested
by the control authority, of pollutants contained therein
which are limited by the applicable pretreaiment
standards. This sampling and analysis may be
performed by the contrel authority in lieu of the industrial
user. Where the POTW performs the required sampling
and analysis in fieu of the industrial user, the user will not
be required to submit the compliance cerification
required under subsections B 6 and D of this section. In
addition, where the POTW itself collects all the
~information required for the repor, including flow data,
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the industrial user will not be required to submit the
report.

2 if sampling performed by an industrial user indicates a
violation, the user shall notify the control authority within
24 hours of becoming aware of the violation. The user
shall also repeat the sampling and apalysis and submit
the results of the repeat analysis fo the control authority
within 30 days after becoming aware of the violation,
except the industrial user is not required to resample if:

a. The control authority performs sampling at the
industrial user at a frequency of at least once per
month; or

b. The control autharity performs sampling at the user
between the time when the user performs its initial
sampling and the time when the user receives the
results of this sampling.

3. The reports required in subsection E of this section
shall be based upon data obtained through appropriate
sampling and analysis performed during the period
covered by the report, which data is representative of
conditions occurring during the reporting period. The
control authority shall require that  frequency of
monitoring necessary to assess and assure compliance
by industrial users with applicable pretreatment
standards and requirements,

4. All analyses shall be performed in accordance with
procedures contained in 40 CFR Part 136 and
amendments thereto or with any other test procedures
approved by EPA, and shall be reported ta the control
authority. Sampling shall be performed in accordance
with EPA approved techniques. Where 40 CFR Part 136
does not include sampling or analytical technigues for
the pollutants in question, or where EPA determines that
the Part 136 sampling and analytical techniques are
inappropriate for the pollutant in question, sampling and
analyses shall be performed using validated analyticat
methods or any other sampling and analytical

pracedures, including procedures suggested by the
POTW or other parties, approved by EPA.
5. If an industrial user subject to the reporting

requirement in subsection E of this section monitors any
pollutant more frequently than required by the control
authority, using the procedures prescribed in subdivision
4 of this subsection, the resuits of this monitoring shall
be included in the report.

H. Reporting requirements for industrial user s not subject
to categorical pretreatment standards. The control authority
shall require appropriate reporting from those industrial users
with discharges that are not subject to calegorical
pretreaiment standards. Significant noncategorical industrial
users shall submit to the control authority at least once every
six months (on dates specified by the control authority) a
description of the nature, concentration, and flow of the
nollutants required to be reported by the control authority.
These reports shall be based on sampling and analysis

performed in the period covered by the report, and
performed in accordance with the techniques described in 40
CFR Part 136 and amendments thereto, Where 40 CFR Part
136 does nof contain sampling or analytical techniques for
the pollutant in question, or where the administrator
determines that the Part 136 sampling and analytical
techniques are inappropriate for the pollutant in question,
sampling and analysis shall be performed by using validated
analytical methods or any other applicable sampling and
analytical procedures, including procedures suggested by the
POTW or other persons, approved by the administrator. This
sampling and analysis may be performed by the control
authority in lieu of the significant noncategorical industrial
user. Where the POTW itself collects all the information
required for the report, the noncategorical significant
industrial user will not be required to submit the report.

. Annuat POTW reports. POTWs with  approved
pretreatment programs shall provide the department with a
report that briefly describes the POTW's program activities,
including activities of all participating agencies, if more than
one jurisdiction is involved in the local program, The report
required by this section shall be submitted no later than one
year after approval of the POTW's pretreatment program, and
at least annually thereatfter, and shall include, at a minimum,
the following:

1. An updated list of the POTWSs industrial users,
including their names and addresses, or a list of
deletions and additions keyed to a previously submitted
tist. The POTW shall provide a brief explanation of each
deletion. This list shall identify which industrial users are
subject to categorical pretreatment standards and
specify which standards are applicable to each industrial
user. The list shall indicate which industrial users are
subject to local standards that are more stringent than
the categorical pretreatment standards. The POTW shall
also list the industrial users that are subject only to local
requirements;

2. A summary of the status of industrial user compliance
over the reporting period;

3. A summary of compliance and enforcement activities
(including inspections) conducted by the POTW during
the reporting period; and

4. A summary of changes to the POTW’s pretreatment
program that have not been previously reported to the
department, and

4. 5. Any other relevant information requested by the
director,

J. Notification of changed discharge. All industrial users shall
promptly notify the POTW in advance of any substantial
change in the volume or character of pollutants in their
discharge, including the listed or characteristic hazardous
wastes for which the industrial user has submitted initial
notification under the Code of Virginia and 9 VAC 25-31-840.
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K. Compliance schedule for ROPAMe POTWSs  The
following conditions and reporting requirements shall apply to
the compliance schedule for development of an approvable
POTW pretreatment program required by 9 VAC 25-31-800;

operator of a welt, or well field superintendent, or &
position of equivalent responsibility, or having overall
responsibiiity for environmental matters for the
company,; and

1. The schedule shall contain increments of progress in
the form of dates for the commencement and compietion
of major events leading to the development and
implementation of a POTW pretreatment program (e.g.,
acquiring  required  authorities, developing funding
mechanisms, acquiring equipment},

2. No increrment referred to in subdivision B 1 of this
section shall exceed nine months; and

¢. The written authorization is submitted to the control
authority; or

4. If an authorization under subdivision 3 of this
subsection is no longer accurate because a differant
individual or position has responsibility for the overall
operation of the facilily, or overall responsibility for
environmental matters for the company, a new
authorization satjsfying the reguirements of subdivision 3

of this subsection must be submitted to the centrol
authority prior to or together with any reports to be
signed by an authorized representative.

3. Not later than 14 days following each dafe in the
schedule and the final date for compliance, the POTW
shall submit a progress report to the department
including, as a minimum, whether or not it complied with
the increment of progress to be met on such date and, if
not, the date on which it expects to comply with this
increment of progress, the reason for delay, and the
steps taken by the POTW fo return to the schedule

M. Signatory requirements for POTW reports. Reports
submitted 1o the department by the POTW in accordance with
subsection | of this section must be signed by a principai
executive officer, ranking elected official or other duly
authorized employee if such employee is responsible for

esiablished. In no event shall more than nine months overall operation of the POTW.
elapse between such progress repors to the - .
department. N. Provision governing fraud and false statemenis. The

reports and other documents required to be submilled or
L. Sighatory requirements for industrial user reports. The maintained under this section sha be subject to:
reports required by subsections B, D, and E of this section
shall include the cerification siatement as set forth in 9 VAC

25-31-780 A 2 b, and shall be signed as follows:

1. The provisicns of 18 USC § 1001 relating to fraud and
false statements;

1. By a responsible corporate officer, if the industrial user
submitting the reports required by subsections B, D and
E of this section is a corporation. For the purpose of
this paragraph, a responsible corporate officer means (i)
a president, secretary, freasurer, or vice-president of the
corporation in charge of a principal business function, or
any other person who performs similar policy or decision-
making functions for the corporation, or {ii) the manager
of one or more manufacturing, preduction, or operation
facilities employing meore than 250 persons or having
gross arnual sales or expenditures exceeding $25
million (in second-quarter 1980 dollars), if authority to
sign documents has been assigned or delegated to the
manager in accordance with corporate procedures;

2. By a general partner or proprietor if the industrial user
submiiting the reports required by subsections B, D and
E of this section is a partnership or sole proprietorship
respectively;

3. By a duly authorized representative of the individuai
designated in subdivisions 1 or 2 of this subsection if;

a. The authorization is made in wriling by the
individual described in subdivisions 1 or 2 of this
subsection;

b. The authorization specifies either an individual or a
pesition having responsibility for the overall operation
of the facility from which the industrial discharge
originates, such as the position of plant manager,

2, The provisions of the law or § 309(c){(4) of the CWA,
as amended, governing false statements, representation’
or certification; and

3. The provisions of § 309(c)(6) of the CWA regarding
responsible corporate officers.

0. Recordkeeping requirements.

1. Any industrial user and POTW subject to the reporting
requirements established in this section shall maintain
records of all information resulting from any monitoring
activities required by this section. Such records shall
inciude for all samples:

a. The date, exact place, method, and time of
sampling and the names of the person or perscons
taking the samples;

b. The dates analyses were performed;

c. Who parformed the analyses,

d. The analytical lechniques/methods use; and
e. The results of such analyses.

2, Any industrial user or POTW subject fo the repoerting
requireaments established in this section shall be required
{0 retain for a minimum of three years any reccrds of
monitoring activities and resulls (whether or not such
moenitoring activities are required by this section} and
shall make such records available for inspection and
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copying by the director and the regional administrator
(and POTW in the case of an industrial user }. This
period of retention shail be exiended during the course
of any unresoivad litigation regarding the industrial user
or POTW or when requested by the director or the
regional administrator.

3. Any POTW to which reports are submitted by an
industrial user pursuant to subsections B, D, E, and H of
this section shall retain such reports for a minimum of
three years and shall make such reports available for
inspection and copying by the director and the regional
administrator. This period of retention shall be extended
during the course of any unresolved litigation regarding
the discharge of pollutants by the industrial user or the
operation of the POTW pretreatment program or when
requested by the director or the regional administrator.

P. 1. The industrial user shall notify the POTW, the EPA
Regionat Waste Management Division Director, and
state hazardous waste authorities in writing of any
discharge into the POTW of a substance, which, if
otherwise disposed of, would be a hazardous waste
under the Code of Virginia and 40 CFR Part 261.
Such notification must include the name of the
hazardous waste as set forth in the Code of Virginia
and 40 CFR Part 261, the EPA hazardous waste
number, and the type of discharge (continuous,
batch, or other). If the industrial user discharges
more than 100 kilograms of such waste per calendar
month to the POTW, the notification shall also
contain the following information to the extent such
information is known and readily available to the
industrial user; An identification of the hazardous
constituents contained in the wastes, an estimation
of the mass and concentration of such constituents
in the wastestream discharged during that calendar
month, and an estimation of the mass of
constituents in the wastestream expected to be
discharged during the following 12 months. All
notifications must take place within 180 days of the
effective date of this rule. Industrial users who
commence discharging after the effective date of
this rule shall provide the notification no later than
180 days after the discharge of the listed or
characleristic hazardous waste. Any notification
under this subsection need be submitted only once
for each hazardous wasle discharged. However,
notifications of changed discharges must be
submitted under subsection J of this section. The
notification requirement in this section does not
apply to pollutanis afready reported under self-
monitering requirements of subsections B, D, and E
of this section.

2. Dischargers are exempt from the requirements of
subdivision 1 of this subsection during a catendar month
in which they discharge no more than 15 kilograms of
hazardous wastes, unless the wastes are acute
hazardous wastes as specified in 40 CFR Rads

261.30(d) and 261.33(e}. Discharge of more than 15
kilograms of nonacute hazardous wastes in a calendar
month, or of any quantity of acute hazardous wastes as
specified in 40 CFR Rass 261.30(d) and 261,33(e},
requires & one-time notification.  Subsequent months
during which the industrial user discharges more than
such guantities of any hazardous waste do not require
additional notification.

3. In the case of any new regulations under § 3001 of
RCRA (42 USC § 6901 et seq.) identifying additional
characteristics of hazardous waste or Ilisting any
additional substance as a hazardous waste, the
industrial user must notify the POTW, the EPA Regional
Waste Management Waste Division Director, and state
hazardous waste authorities of the discharge of such
substance within 90 days of the effective date of such
regulations.

4. In the case of any notification made under this
subsection, the industrial user shall certify that it has a
program in place to reduce the volume and toxicity of
hazardous wastes generated to the degree it has
determined to be economically practical.

9 VAC 25-31-300. Modification of POTW pretreatment
programs,

A. Either the director or a POTW with an approved POTW
pretreatment program may initiate program modification at
any time to reflect changing conditions at the POTW.
Program modification is necessary whenever there is a
significant change in the operation of a POTW pretreatment
program that differs from the information in the POTW's
submission, as approved under 9 VAC 25-31-830.
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B. Substantial meodifications defined. Substantial
maodifications include:

1. Moedifications that relax POTW legal authortities (as
described in 8 VAC 25-31-800 F 1, except for
modifications that directly reflect a revision to this part or
to 40 CFR Chapter I, Subchapter N (1987}, and are
reported pursuant to subsection D of this section;

2. Modifications that relax local limits, excepl for the
modifications to focal limits for pH and reallocations of
the maximum allowable industrial loading of a pollutari
that do nof increase the total industrial loadings for the
pollutant, which are reported pursuant to subsection [ of
this section. Maximum allowable industrial loading
means the fotal mass of a pollutant that ali industriaf
users of a POTW (or a subgroup of industrial users
identified by the POTW) may discharge pursuant to limits
developed under 8 VAC 25-31-770 C;

3. Changes fo the POTW's control mechanism as
described in 9 VAC 25-31-800 F 1 ¢,

4. A decrease in the frequency of self-monitoring or
reporting required of industrial users;

5. A decrease In the frequency of industrial user
inspections or sampling by the POTW;

6. Changes fo the POTW's confidentiality procedures,
and

7. Other modifications designated as substantial
modifications by the director on the basis that the
modification could have a significant impact on the
operation of the POTWs pretreatment program, could
result in an increase in pollutant loadings at the POTW,
or could result in fess stringent requirements being
imposed on industrial users of the POTW.,

C. Approval procedures for substantial modifications.

1.  The POTW shall submit to the department a
statement of the basis for the desired program
modification, a modified program description {see 9 VAC
25.31-810 B), or such other documents the director
determines fo be necessary under the circumstances.

2. The direcfor shall approve or disapprove the
modification based on the requirements of 9 VAC 25-31-
800 F and using the procedures in 9 VAC 25-31-830 B
through F, except as provided in subdivisions C 3 and C
4 of this section. The modification shall become
effective upon approval by the director.

2 A mmodificat . . . o :
this-subsestonis-penetheless-a-substartial-medification
for-puraoses-of this-section-if- the-moedifisation:

3. The director need no! publish a notice of decision

a-Weuld-have-a-signiieantimpact-on-the-eperation-of under 9 VAGC 25-31-830 E provided (i) the nolice of
the-PORW e-pretreatment-program; request for approval under 9 VAC 25-31-830 B stales
b-\Would-resulin-ar-increasein-poliutantloadings—at that the request will be approved if no comments are
the-ROTAL oF recefved by a date specified in the notice; (i) no
i ] ) ) substantive comments are received,; and (iii} the request
e—Would-resuliin-Jess-stingent—reguirements—belng is approved without change.

impesed-on-industialusersoHhe ROTW.
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- 4. Notices required by 9 VAC 25-31-830 may be
| . performed by the POTW provided that the director finds
that the POTW notice otherwise satisfies the
requirements of 9 VAC 25-31-830.

D. Approval procedures for nonsubstantial modifications.

| 1. The POTW shall notify the depariment of any
| nonsubstantial modification at least 45 days prior fo
implementation by the POTW in a statement similar fo
that provided for in subdivision C 1 of this section.

2, Within 45 days after the submission of the POTW's
! statement, the director shall notify the POTW of his
decision to approve or disapprove the nonsubstantial
maodification.

; 3. If the director does not notify the POTW within 45
b days of his decision to approve or deny the modification

| or to treat the modification as substantial under
: subdivision B 7 of this section, the POTW may
i implement the maodification.

s E. Incorporation in permit. All modifications shall be
N incorporated info the POTW's VPDES permit upon approval,
o The permit will be modified to incorporate the approved
o modification in accordance with 9 VAC 25-31-400.
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COMMONWEALTH of VIRGINIA

34 MILLER, 5 VIRGINIA CODE COMMISSION 210 CAPITOL STREEY

ACTING REGISTAAR OF REGULATIONS AICHMOND, ViRGINIA 23218

General Assembly Building fuos) 786-25a1

JANE B. CHAFFIN FAX (B04} 592-0625

DEPUTY REGISTRAR

January 7, 1988

Mr, Thomas L.. Hopkins, Director
Department of Envirecnmental Quality
629 East Main Street

Richmond, Virginia 23219

Dear Mr. Hopkins:

This letter acknowledges receipt of the amendments to 9 VAC 25-31-10 et seq.,
Virginia Pollution Discharge Elimination System Parmit Regulation, submitted by
the State Water Control Board.

As required by § 9-6.14:4.1 C 4(c) of the Cede of Virginia, | have determined
that these regulations are exempt from the operation of Article 2 of the
Administrative Process Act since they do not differ materially from those required
by federal iaw.

Sincerely,
Emfecte )1,
E. M. Miller, Jr.

Acting Registrar of Regulations

VA.R. Doc. No. R98-163; Filed December 24, 1997. 11:06 a.m
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REGISTRAR'S NOTICE: The following regulation filed by the
State Water Control Board is exempt from the Administrative
Process Act in accordance with § 9-6.14:4.1 C 12 of the
Code of Virginia, which exempts general permits issued by
the State Water Control Board pursuant to the State Water
Control Law (§ 62.1-44.2 et seq.), Chapter 24 (§ 62.1-242 et
seq.) of Title 62.1 and Chapter 25 (§ 62.1-254 et seq.) of Title
B82.1 if the board: () provides a Notice of Intended
Regulatory Action in conformance with the provisions of
subsection B of § 9-6.14:7.1; (i} following the passage of 30
days from the publication of the Notice of Intended
Regulatory Action, forms a technical advisory commitiee
composed of relevant stakeholders, including potentially
affected citizens groups, to assist in the development of the
general permit; (i) provides notice and receives oral and
written comment as provided in § 9-614:7.1 F; and (iv)
conducts at least one public hearing on the proposed general
permit.

Title of Regulation; 9 VAC 25-120-10 et seq. Gorrective
Action—Plan—{CAR} General Permit Virginia Pollutant
Discharge Elimination System (VPDES) Permit for
Discharges from Petroleum Confaminated Sites
{amending 9 VAC 25-120-10, 9 VAC 25-120-20, 9 VAC 25-
120-40, 9 VAC 25-120-50, 9 VAC 25-120-60, 9 VAC 25-120-
70, and 9 VAC 25-120-80; adding 9 VAC 25-120-31; and
repealing 9 VAC 25-120-30).

Statutory Authority: § 62.1-44.15 (10) of the Code of Virginia.
Effective Date: February 24, 1998,

Summary:

This regulatory action creates a general permit regulation
that authorizes the discharge of wastewater from sites
contaminated by petroleum products.  This general
permit replaces the Correclive Aclion Plan general
permit, VAG000002, which expires February 24, 1998,
Owners covered under the expiring general permit who
wish to continue to discharge under a general permnit
must register for coverage under the new general permit.
Coverage under the new general permit is not allowed
where regulations require the issuance of an individual
permit, The general permit will not be issued to facilities
proposing to discharge fo state waters designafed as
public water supplies, to waters specifically named in
other board regulations or policies which prohibit such
discharge, or to facilities where central wastewater
trealment is reasonably available.

When the structural integrity of storage tanks or pipelines
is tested with waler pressure, the water may become
contaminated with petroleum products. For the purposes
of this general permit, 'petroleum products” means
petroleumn-based substances comprised of a complex
blend of hydrocarbons derived from crude oil such as
motor fuels, jet fuels, distillate fuel oils, residual fuel oils,
lubricants, petrofeumn sofvents and used oils, Petroleum

products does not include hazardous waslte as defined
by the Virginia Hazardous Waste Regulations, 8 VAC 20-
60-10 el seq.

The following specific activities are covered under the
general permit. excavation dewalering, bailing
groundwater monitoring wells, groundwater pump fests
to characterize sife conditions, hydrostalic testing of
petroleum storage tanks or pipelines, groundwater
pumping associated with petroleum product recovery, or
discharges resulfing from another petroleum product
cleanup activity approved by the Depariment of
Environmental Qualily. Based on public comments,
groundwater well development was deleted from the list
of covered activities.

The effluent limits are established according to the type
of petroleum product causing the contamination and the
nature of the waterbody receiving the discharge. Due fo
concemn for potential impact to endangered species
expressed by the U.S. Environmental Protection Agency,
effluent limits will not vary according to the duration and

. frequency of the discharge, as in the proposed
regufation, The final general permit establishes effluent
limits or monitoring requirements for all covered
discharges for the following parameters. flow, henzene,
foluene, ethylbenzene, xylens, methyi tert-butyl ether,
naphthalene, Iotal petroleum hydrocarbons, lead,
hardness, pH, volatile and semi-volatile organic
compounds, and heavy mefals. The regulation also
establishes minimum information requirements for all
requests for coverage under the general permit,

Summary of Public Comment and Agency Response; A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the Office of the Registrar of Regulations.

Agency Contact: Copies of the regulation may be obtained
from Richard Ayers, Enivronmental Technical Services
Administrator, Office of Program Development, Department of
Environmental Quality, P.O. Box 10008, Richmond, VA
23240, telephone (804) 698-4075.

CHAPTER 120,
GENERAL RERMT
VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM (VPDES) PERMIT FOR DISCHARGES FROM
PETROLEUM CONTAMINATED SITES.

9 VAC 25-120-10. Definitions.

The words and terms used in this chapter shall have the
rneamngs deﬂned in the State Water Controt Law—e-\LA-Q—z&

and 9 VAC 25—31 10 et seq
(VPDES permit regulation) unless the context clearly
indicates otherwise, except that for the purposes of this
chapter:
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“Petroleurmn products” means gaseline—dieselSet-fusland

keresene pelroleum-based substances comprised of a
complex blend of hydrocarhons derived from crude oil such
as motor fuels, jet fuels, distillate fuel oils, residual fuel oils,
lubricants, pefrofeum solvents and used oils. "Pefroleum
products” does not include hazardous waste as defined by
the Virginia Hazardous Waste Regulations, 9 VAC 20-60-10
ef seq.

9 VAC 25-120-20. Purpose.

This general permit regulation governs the sleanrup—oef
releasos——of discharge of wastewaters from sites
contaminated by petroleum  products frem—regulated
underground-storage-tenksystems, Petroleum-contaminated
wastewaler may be discharged from the following activities:
excavation dewafenng, bamng groundwater monitoring wells,
[ growt erwoll-dey at 1 conducting pump tests to
characz‘enze site cond.'trons hydrostatic tests of pefroleum
storage tanks or pipelines, pumping contaminated
groundwater to remove free product from the ground, or
discharges resulting from another petroleum product cleanup
aclivity approved by the department  Discharges not
associated with petroleum-contaminated water are not
covered under this general permit,

9 VAC 25-120-30. Authorify-forregwlation. (Repealed.)

9 VAC 25-120-31. Evaluation of chapter and petitions for
reconsideration or revision.

A.  Within three years after | the—effostive—dato—ofthis
ehapter February 24, 1998 |, the department shall perform an
analysis of this chapter and provide the hoard with a report
on the results. The analysis shall include (i) the purpose and
need for the chapter; (i) altematives which would achieve the
stated purpose of this chapter in a less burdensome and less
intrusive manner; (iii} an assessment of the effectiveness of
this chapter; (iv} the results of a review of current state and
federal stafutory and regulafory requirements, inciuding
identification and justification of requirements of this chapter
which are more stringent than federal requirements; and (v)
the resulfs of a review as to whether this chapler is clearly
writtert and easily understandable by affected entities, Upon
review of the department's analysis, the board shall confirm
the need to (i) continue this chapter without amendment, (if)
repeal this chapter or (iif) amend this chapter. If the board's
decision is to repeal or amend this chapter, the board shall
authorize the department fo initiate the applicable regulatory
process to carry ouf the decision of the board.

B. The board shall receive, consider and respond to
petitions by any inferested person at any time with respect fo
reconsideration or revision of this chapter.

9 VAC 25-120-40. Delegation of authority.

The exesutive director, or his—desighee an authorized
representative, may perform any act of the board provided
under this chapter, except as limited by § 62.1-44.14 of the
Code of Virginia.

9 VAC 25-120-50. Effective date of the permit.

This general permit will become effective on February 24,
4083 7998. This general permit will expire five years from the
effective date. This general permit is effective as fo any

covered owner es—eperater ypon compliance with all the
[apﬂkeabie] prowsuons of 9 VAC 25- 120 60 and [-€%GG;S-1‘46F

recespt of thls GAP general permit.

9 VAC 25- 120-60 Authonzatlon to clean-up-contaminated
doraroy OFAE0 sitee discharge.

A. Any owner eeoperator governed by this general permit
is hereby authorlzed to cleanup-a-contaminated-undergrotnd

sterage—tank—site discharge to surface waters within the
Commonwealth of Virginia provided that the owner of

operator files and receives acceptance by the board of the
registration statement of @ VAC 25-120-70; and complies with
the applicable effluent limitations and other requirements of 9
VAC 25-120-80, and provided that:

Individual permit. The owner er—eperater shall not
have been raqmred to obtam an |ndNidua| perm:t a&may

Regulation. according fo 9 VAC 25- 31170 8

2. Prohibited discharge locations. The owner ersperater
shall not be authorized by this general permit to
discharge to staie waters where designated as public
water supplies or specifically named in other board
regulations of policies which prohibit such discharges:;
and

3. Central wastewater treatment facilities. The owner &
operator shall not be autherized by this general permit to
discharge to surface waters where there are pemmifted
central wastewater treatment faciliies reasonably

avaitable, as determined by the board.
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Receiptof [& B.] Coverage under this GAR general
permit does not relieve any owner or—eperaier of the
responsibility to comply with any other appropriate federal,
state or local statute, ordinance or regulation.

9 VAC 25-120-70. Registration statement.

The owner er-eperater shall file a complete GAR general
permit registration statement. The required registration

statement shall be-in-thefollowing-form contain the following

information:

GCORRECTHNVE-ACTHONRLAN GENERAL VPDES PERMIT
REGISTRATION STATEMENT

FOR ELEANUR OE RELEASES-OF DISCHARGES FROM
PETROLEUM RROBUCTS FROM-UNBERGROUND

STORAGETANKHIST-SYSTEMS CONTAMINATED SITES
UST System  Facility

1. Legal Name of

2. lLocation of UST—Bystem Facility (Address and
Telephone Number)

3. UET-System Facility Owner ex-Operaior

Last Name First Name Ml
4. Address of Owner erOperator

Street

City State Zip
5. Phone

Home Work

6. Nature of the business conducted at the facility

8- 7. Type of peiroleum products causing or that caused
contamination,

8. Which activities will result in a point source discharge
from the petroleum contaminated sife? (Check all that
apply)
____ Excavation dewatering
___ Bailing groundwater monitoring wells
[—
___ Pump tests to characterize site conditions
_ Hydrostatic tests of petroleum sforage tanks or
pipelines

Pumping contaminated groundwater to remove
petroleum products from the ground
—__ Other (specify)

# 9 Has the—ocorective—astion—plar a site
characterization report for this site been submitted to the

StateWaterControl-Board—in-accordance—with-8VAC
25-580-286 Department of Environmental Quality?

Yes__ No

8\ ¢ . . ook

8—lf—yes: 70. Identify the discharge point and the
waterbody into which the discharge will ocour.

o identt i . "
11. How often will the discharge occur (e.g., daily,
monthly, continuously)?

12. Estimate how long each discharge will last
hours/days.

13. Estimate tofal volume of wastewater to be
discharged gal.

14. Estimate maximum flow rate of the discharge
gal/day.

15. Attach a diagram of the proposed wastewater
treatment system identifying the individual treatment
units,
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13- 16. Attach a topographic or other map which
indicates the-J8Fsystem; the receiving waterbody name
and, the discharge peink-as—wellas points, the property
boundaries, as well as springs, other surface
walerbodies, drinking water wells, downstream-houses,
ets. and public water supplies, which are identified in the
public record or are otherwise known fo the applicant,
within a 1/2 mile radius of the site proposed discharges.

12 17. Are central

wastewater treatment facilities
available to this site? Yes___No___ If yes, has the
option of discharging to the central facilities been
evaluated? What was the result of that evaluation?

43- 18. Does this USTsystem facifity currently have a
permit issued by the board? Yes_ No_

if yes, please provide p=rmit number:

19. Pollution complaint number (if applicable)

20. Is the material being freated or discharged classified
as a hazardous waste under the Virginia Hazardous
Waste Regulation, 9 VAC 20-60-10 et seq.? Yes_
No

Certification:

I certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry
of the person or persons who manage the system or
those persons directly responsible for gathering the
information, the information submitted is to the best of
my knowledge and belief true, accurate, and complete, !
am aware that there are significant penalties for
submitting fafse information including the possibility of
fine and imprisonment for knowing violations. / do afso
hereby grant duly authorized agents of the Department
of Environmental Quality, upon presentation of
credentials, permission fo enter the property for the
purpose of defermining the suitability of the general
perrit.

Signature: Date:

Print Name:
Title:

For WaterGentrel-Board deparfment use only:
Registration Statement Accepted/Not Accepted by:

Date; -

Basin Siream Class Section

Special Standards

9 VAC 25-120-80. General permit.
Ahy ownher er—operator whose registration—statement

request for coverage under this general permit is accepted by
the board willrecsive-thefollowingpermitand shall comply
with the requirements therein of the general permit and be
subject to all requirements of 8AG-25-30-320 9 VAC 25-37-
170 B of the VPDES permit regulation. Not all pages of Part |
A [ 8=8] of the general permit wilf apply to every permittee.
The determination of which pages apply will be based on the
type of contamination and--the—imedium—soll—er-water
contamipnated at the individual site [ —fhe-duration—ofthe
dissharge] and the nature of the waters receiving the
discharge. [ Part | B and ] all pages of Rars Part |I-Hl-ard-d
apply to all permittees,

General Permit No.: VAGBB8602 VAGES
Effective Date:
Expiration Date:

GORRECTNVE-ACHONRPEAN GENERAL VPDES PERMIT
FOR DISCHARGES FROM PETROLEUM CONTAMINATED
SITES

AUTHORIZATION TO GLEANUR RELEASES-OF
RETROLEUMPROBUCTS FROM-UNBERGROUND
STORAGE TANKLJST-SYSTEMS-ANDTO DISCHARGE
SRMAMNAGE-ROLLUTANTS UNDER THE CORRECTHVE
ACHON-REANFHE VIRGINIA POLLUTANT DISCHARGE
ELIMINATION SYSTEM PERMIT PROGRAM AND THE
VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the Clean Water Act,
as amended, the State Water Control Law and regulations
adopted pursuant te-it therefo, swners-oroperators—are the
owner is authorized to slean—up—releases—ef—pelroleam
produst

discharge to surface waters at the locations identified in the
accepted registration statement within the boundaries of the
Commonwealth of Virginia, except to designated public water
supplies or waters where specifically named in other board
regulations or policies which prohibit such discharges.

The authorized eleanup—ofthe—contamination-and—the

discharge er—management—eof—pollutants shall be in
accordance with the-Gerrective-Actien-Rlar; this cover page,

Part | - Efﬂuent L|m|tat|ons and Mon:torfng Requnrements and

i - Cond.'tfons Applfcab.’e to AJ'J' VPDES F‘ermn‘s as set forth
here herein.

If there is any conflict between the requirements of the
GCurrective—Action-Rlan a Department of Environmental
Quality approved cleanup plan and this permit, the
requirements of this permit shall govern.
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PART . from outfall serial number 084 XXX, [FHES
ALTHORIZATION ARRLIES TO-DISCHARGES THAT
A, EFFLUENT LIMITATIONS AND MONITORING ARE—NOT— CONEINED—TO- A RERIOD-_OE. 72
REQUIREMENTS. CONSECUTMVE MOURS OR - JHAT--OCCHR MORE
' ‘ 1. GASOLINE CONTAMINATION - FRESHWATER EREQUENIM"IMN“QNGE“W—IHREE—-%]
‘ RECEIVING WATERS. Samples taken in compliance with the monitoring
‘ ) ) L . . requirements specified below shall be taken at the
5 + During the period beginning with the permittee's following location: Outfall from the final treatment unit
cover'age unlder. this general permn andllastmg u-ntll the prior to mixing with any other waters.
permit's expiration date, the permlttee is authorized to . o .
d|scharge to freshwater receiving waterbodles treated Such discharges shall be limited and monitored by the
YET? = TEY permittee as specified below:
EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Instantaneous Minimum [nstantaneous Maximum Freguency Sample Type
Flow (MGD) NA NL 1/Month Estimate
Benzene (ugh) NA 50 ugh 1/Month Grab*
Toluene (ug/) NA 175 ugh 1/Month Grab*
Ethylbenzene (ug/) NA - 320 ughH 1/Month Grab*
Total xylenes {ug/) NA Fhugh 82 1/Month Grab*
‘ MTBE (methy! tert-butyl ether) NA NL 1/Month Grab*
(ug)
pH (standard units) 6.0 9.0 1/Month Grab
. Total recoverable lead* {ugr) NA @!1-273(In hardness™)) -4.705 1/Month Grab***
" Hardness {mg/l as CaCOy)* NL NA 1/Month Grab***

NL = No Limitation, monitoring required
NA = Not Applicable

* Benzene, Toiuene, Ethylbenzens and, Total Xylenes and MTBE shall be analyzed according to EPA Method 602 (40 CFR
Part 136, 1996) or SW 846 Method | 8020 (1986} (4992} 8021 (1995)].

** Hardness of the effluent.

“** Monitoring for this parameter is required only when contamination resuits from leaded fuel, Lead analysis shall be according
to EPA Method 239.2 (40 CFR Part 136, 1996} or SW 846 Method 7421 (1986).

PART H /.
A. EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.

KEROSEMNEJETFUELDIESEL 2. CONTAMINATION BY PETROLEUM PRODUCTS OTHER THAN GASOLINE -
FRESHWATER RECEIVING WATERS.

4= During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiration date, the permittee is authorized to discharge to freshwater receiving waterbodies treated-areund-waterthat-has

been—em#awﬂa%ee—vmh»kemseneﬁet—fee#emdmelfrom outfalt senal number 084 xxxx. [IHLS—A&LIHQR#ZAIIQN—AWP&;ES

FREQUENM#AL&MG@LN—IHRE%ARS—] Samples taken in compltance w:th the monitonng reqwrements spemﬂed

below shall be taken at the following location: Qutfall from the final treatment unit prior to mixing with any other waters.

| Such discharges shall be limited and monitored by the permittee as specified below:
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EFFLUENT CHARACTERISTICS DISCHARGE LIMITATlIONS MONITORING REQUIREMENTS
Instantaneous Minimum  Instantaneocus Maximum Frequency Sample Type

Flow (MGD) NA NL 1/Month Estimate
Naphthalene (ug/) NA 62 ugh 1/Month Grab*
Tolal petroleum hydrocarbons NA NE 75 1/Month Grab™
(mg/)
pH (standard units) 6.0 9.0 1/Month Grab -
Semi-volatile organics™* NA NL 1/Year®** Grab
Volatile organics™™ NA NL 1/Year™ ™ Grab

Dissolved metals™* NA ' NL 1/Year** Grab

NL = No Limitatior:, monitoring required
NA = Not Applicabie

* Naphthalene analysis shall be according to either EPA Method 610 €884} (40 CFR Part 136, 1996) or EPA SW 846 Method
8270 (1995).

Depan‘ment of Natural Resources modrﬁed D.rese.' Range Organics tesr method as spec.vfred in VWsconsm publication SW-141
{1995} or EPA Method 1664 (1996).

*** Monitoring for these parameters is required only when contamination is from used oils. The permittee shall report
concentrations of all compounds or elements detected by the following analytical methods: Semi-volatile organics according fo
EPA Method 1625 (40 CFR Part 136, 1996) or SW 846 Method 8270 (1995); Volatile organics according to EPA Method 1624
(40 CFR Part 136, 1986) or SW 846 Method 8260 (1995); Dissolved metals according to EPA Method 200.7 (40 CFR Part 138,
1996) or SW 846 Method 6010 (1995) [ or other equivalent EPA 40 CFR Part 136 (1997) methods with comparable delection
limits and {argel analyte specificity ]

*** The first annual sample shall be collected within 72 hours of commencement of the discharge.
PART W/,
A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.
3. GASOLINE CONTAMINATION - SALTWATER RECEIVING WATERS.

4. During the period beginning with the permittee's coverage under this general permit and lasting until the permit's
expiraiion date, the permitiee is authorized to discharge to saltwater receiving waterbodies freated-groundwaterthat-has
laeen—eemamma{ed—wﬂh-gaeeme from outfall serial number 084 xxxx. [IHJS—AU—IHQRJZAILQN—APPHES—IQ

FRE—QUENIH%W@NGEW—IHR%RS—] Samples taken in comphance wnh the momtonng regquirements specmed
below shall be taken at the following ocation: Outfall from the final treatment unit prior to mixing with any other waters.

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Instantaneous Minimum  Instantaneous Maximum Frequency Sample Type
Flow (MGD} NA NL 1/Month Estimate
Benzene (ugA) NA 50 ugh 1/Moenth Grab*
Toluene (ug/h) NA 500 ugh 1/Month Grab*
Ethylbenzene (ugh) NA 4.3 ugh 1/Month Grab*
Total xylenes (ugh) NA, 13ugil 74 1/Month Grab*
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MTBE (methyl tert-buty! ether) NA NL 1/Month Grab*
(ug/)

pH (standard units) 6.0 9.0 1/Month Grab
Total recoverable lead* (ug/) NA 8.5 wgh 1/Month Grab**

NL = No Limitation, monitoring required

NA = Not Applicable

* Benzene, Toluene, Ethylbenzene ard, Total Xylenes and MTBE shall be analyzed according to EPA Method 602 (40 CFR
Part 136, 1996) or SW 846 Method [ 8620 (1986) (1981 8021 (1995)] .

** Monitoring for this parameter is required only when contamination results from leaded fuel,
to EPA Method 239.2 (40 CFR Part 136, 1996) or SW 846 Method 7421 (1986),

Lead analysis shall be according

PART M 1.

A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.

KEROSENE—JEF-FUEL—BDIESEL 4. CONTAMINATION BY PETROLEUM PRODUCTS OTHER THAN GASOLINE -
SALTWATER RECEIVING WATERS.

4 During the period beginning with the permittee's coverage under this general permit and lasting until the permit's

expiration date, the permittee is authorized to discharge to saltwater receiving waterbodies treated-groundwater-that-has

been—sen%armﬂe#ed—w#h—kefesene-jet—fuekepé;ese# from outfall serlal number 994- XXXX. [-IHJSAUIHQR#ZAI#@N—APPHES

EREQUENI%AN-@NQ@W—IHREE#EAR—S—] Samples taken in compllance w:th the monltormg requlrements spec:lf ed

below shall be taken at the following location: Outfall from the final treatment unit prior to mixing with any other waters.

Such discharges shali be limited and monitored by the permitiee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Instantaneous Minimum  Instantaneous Maximum Freguency Sample Type

Flow (MGD} NA NL 1/Month Estimate
Naphthalene (ug/) NA 23.5 ugh 1/Month Grab*
Total petroleum hydrocarbons NA Nk 15 1/Month Grab**
(mg/)
pH {standard units) 6.0 9.0 1/Month Grab
Semi-volatile organics™** NA NL 1/Year™* Grab

Volatile organics™* NA NL 1/Year™** Grab
Dissolved metals*** NA NL 1/Year=™* Grab

NL = Ne Limitation, monitoring required

NA = Not Applicable
* Naphthalene analysis shall be according the-ERS fo either EPA Method 610 (1984} (40 CFR Part 136, 1996) or EFA SW 846
Method 8270 (1995).

Deparfment of Natura! Resources mOdferd D.'esel Range Organrcs test method as specn‘red in IMsconsm publication SW-141
(1895) or EPA Method 1664 (1996).

*** Monitoring for these parameters is required only when confamination is from used oils. The permittee shall report
concentrations of all compounds or efements detected by the following analytical methods: Semi-volatile organics according to
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EPA Method 1625 (40 CFR Part 136, 1996} or SW 846 Method 8270 (1995), Volatile organics according o EPA Method 1624
{40 CFR Part 136, 1996) or SW 846 Method 8260 (1995), Dissolved metals according to EPA Method 200.7 (40 CFR Part 136,
71996} or SW 846 Method 6010 (1985} [ or other equivalent EPA 40 CFR Part 136 (1997) methods with comparable detection
limits and targef analyte specificity ] .
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PART XdH 1.

A—Ceorrestive—action—plan—reguirerments: B, Special

Conditions.

There shall be no discharge of floating solids or visible
foam in other than trace amounts.

2. The permiftee shall sample each permitted outfall
each calendar month in which a discharge occurs.
When no discharge occurs from an outfall during a
calendar month, the discharge monijtoring report for that
outfall shall be submitted indicating "No Discharge.”

Z 3. O & M Manual. FTheowneror-operater [ If the

permitted discharge s through a freatment works, |
within 30 days of coverage under this general permit, the
permittee shalt develop and &ubmﬂ—m-thm—a@—days—e#

maintain on sife, an
Operations and Maintenance (O & M) Manual for the
treatment works permitted here herein. This manual
shall detall practices and procedures which will be
followed to ensure compliance with the requirements of
this permit. The ewner—er—operator permijffee shall
operate the remediation-program-and treatment works in

accordance with the O & M Manual. The manual shall
be made avajlable to the department upon request.

&- 4. Operation schedule. The permittee shall construct,

lnstall and begln operatmg the eleanu-p—system—ap-pmv&d
gene;al——peFmﬂ treatment works descnbed in the

registration statement prior to discharging to surface
waters, The permittee shall notify the beards
depariment's regional office within five days after the
completion of installation and commencement of
operation,
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8—Otherroguirements 5. Malerials slorage. Except as
expressly authorized by this permit or another permit
issued by the board, no product, materials, industrial
wastes, or other wastes resulting from the purchase,
sale, mining, extraction, ftransport, preparation, or
storage of raw or intermediate materials, final product,
by-product or wastes, shall be handied, disposed of, or
stored so as to permit a discharge of such product,
maierials, industrial wastes, or other wastes to state
waters. :

6. If the permittee discharges fo surface waters through a
municipal separate storm sewer system, the permittee
shall, within 30 days of coverage under this general
permit, notify the owner of the municipal separate storm ' T
sewer system of the existence of the discharge and taken»—;aupsuant—te—the requlrements Df th’s perm|t the
provide the following information: the name and location ~ Permittee shall record the following information:

of the facility, a conlact person and telephone number;
the nature of the discharge; and the number of outfalls.

. teelddal-produstin-the-sollshall-be-conducted-al-theend
ofhe-one-yearporod-

2 GClesure—reguirement 7. Temmination of coverage.
Provided that the post-operatioralrenitoring—confirme
the—remediation—endpsoints—have—been—maintained
department agrees that the discharge covered under this
gensral permit is no longer needed, the permittee may
request site—closure-and termination of coverage under
the general permit, for the entire facility or for specific
oulfalls, by submitting a request for termination of
coverage. This request for fermination of coverage shall
be sent to the beard's department's regional office with
appropriate docurmentation or references fo
documentation already in the beards depariments
possession. Upon the permitfee’s receipl of the regional
director's approval, the-site-chall-be-decmed-closed-and
coverage under this general permit will be terminated.
Terminalion of coverage under this general permit does
not refieve the permittee of responsibilities under other
board reguiations or directives.
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PART 11,
CONDITIONS APPLICABLE TO ALL VPDES PERMITS.

A. Monitofing.

1. Samples and measurements taken as reqtired by this
permit shall be representative of the monitored activity.

2. Monitoring shall be conducted according fo
procedures approved under 40 CFR Part 136 or
alternative methods approved by the U.S. Environmental
Protection Agency, unless other procedures have been
specified in this permit.

3. The permittee shall periodically calibrate and perform
maintenance procedures on alf monitoring and analytical
instrumentation at intervals that will ensure accuracy of
measurements.

B. Records.
1. Records of monitoring information shall include:

a. The date, exact place, and time of sampling or
measurements,

b. The individuals who performed the sampling or
measurements;

¢. The dates and times analyses were peiformed,
d. The individuals who performed the analyses;

e. The analyﬁcai techniques or methods used; and
f. The results of such analyses.

2. Except for records of monitoring information required
by this permit related fo the permittee's sewage siudge
use and disposal activities, which shalf be retained for a
period of at least five years, the permittee shall retain
records of all monitoring information, including alf
calibration and maintenance records and all original strip
chart  recordings for  continuous monitaring
instrumentation, copies of all reports required by this
pemmil, and records of all data used to complete the
regisiration statement for this permit for a period of at
least three years from the date of the sample,
measurement, report or requesft for coverage. This
period of retention shall be extended aufomatically

— Unauthorized discharge—of—polutants Exsapt—in during the course of any unresolved litigation regarding
comphiance-with—this—permit—it-shail-be F”'a, uil—for—an the reguiated activity or regarding control standards
perrmitteeto: ' applicable to the permitfee, or as requested by the

) ) i hoard.

other wastes —or-any-Rexious-of-deleterious-substances: C. Reporting monitoring resuits.
oF 1. The pemmittee shall submif the results of the
monitoring required by this permit not later than the 10th
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day of the month after monitoring fakes place unless
another reporting schedule is specified elsewhere in this
permil.  Monitoring results shall be submitted to the
department's regional office.

2. Monitoring results shall be reporfed on a Discharge
Monitoring Report (DMR) or on forms provided, approved
or specified by the depariment.

3. Iif the permiltee monitors any pollutant specifically
addressed by this permit more frequently than required
by this permit using lest procedures approved under 40
CFR Part 136 or using other test procedures approved
by the U.S. Environmental Protection Agency or using
procedures specified in this permit, the resulis of this
monitoring shall be included jn the calculation and
reporting of the data submitted in the DMR or reporting
form specified by the department.

4. Calculations for all fimitations which require averaging
of measurements shall utilize an arithmetic mean unless
otherwise specified in this permit.

"D. Duty to provide information. The permittee shall fumish
o the department, within a reascnable time, any information
which the board may request to defermine whether cause
exists for modifying, revoking and reissuing, or terminating
this permit or to determine compliance with this permit, The
board may require the permittee to furnish, upon request,
such plans, specifications, and other perfinent information as
may be necessary to determine the effect of the wastes from
his discharge on the quality of state wafers or such other
information as may be necessary to accomplish the purposes
of the State Water Control Law. The permittee shail also
furmish to the department upon reqguest copies of records
required to be kept by this permit.

E. Compliance schedule reports, Reports of compliance or
noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of
this permit shall be submitted no later than 14 days following
edch schedule date.

F. Unauthorized discharges. Except in compliance with
this permit or another permit issued by the board, if shall be
unlawful for any person fo:

1. Discharge Info state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;
or

2. Otherwise alter the physical, chemical or biological
properties of such slate waters and make them
detrimental fo the public health, | ef] to animal or aquatic
life, [er] to the use of such waters for domestic or
industrial consumption, [ er] for recreation, or for other
uses.

G. Reports of unauthorized discharges. Any permiftee who
discharges or causes or allows a discharge of sewage,
industrial waste, other wastes or any noxious or deleterious
substance into or upon state waters in viclation of Part Il F or
who discharges or causes or allows a discharge that may

reasonably be expected to enter state waters in violation of
Part Il F shall notify the department of the discharge
immediately upon discovery of the discharge, but in no case
later than 24 hours after the discovery. A written report of the
unauthorized discharge shall be submitted to the department
within five days of discovery of the discharge. The wriften
report shall contain:

1. A description of the nature and location of the
discharge;

2. The cause of the discharge;

3. The date on which the discharge occurred;

4. The length of time that the discharge continued,
5. The volume of the discharge;

6. If the discharge is confinuing, how long it is expected
to continue;

7. If the discharge is continuing, what the expected total
volume of the discharge will be; and

8. Any steps planned or taken to reduce, eliminate and
prevent a recurrence of the present discharge or any
future discharges not authorized by this permit.

Discharges reportable to the department under the
immediate reporting requirements of other regulations are
exempted from this requirement.

H. Reports of unusual or extraordinary discharges. If any
unusual or extracrdinary discharge including a bypass or
upset should occur from a freatment works and the discharge
enters or could he expected fo enter state walers, the
permiltee shall promptly notify, in no case later than 24
hours, the department by telephone affer the discovery of the
discharge. This nolification shall provide all available details
of the incident, including any adverse affects on aquatic life
and the known number of fish killed. The permittee shall
submit the report to the department in writing within five days
of discovery of the discharge in accordance with Part I | 2.
Unusual and extraordinary discharges include but are not
limited to any discharge resulting from:

1. Unusual spliffage of materials resulting directly or
indirectly from processing operations;

2. Breakdown of processing or accessory equipment;

3. Failure or taking out of service some or all of the
treatment works, and

4. Fiooding or other acts of nature.

!, Reports of noncompliance. The permiltee shall report
any noncompliance which may adversely affect state waters
or may endanger public health as follows:

1. An oral report shall be provided within 24 hours from
the time the permittee becomes aware of the
circumstances. The following shall be included as
information which shall be reporfed within 24 hours
under this subsection:
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a, Any unanticipated bypass; and

b. Any upset which causes a discharge fo surface
waters.

2. A written report shall be submitted within five days and
shall contain:

a. A description of the noncompliance and its cause;

b. The period of noncompliance including exact dates
and fimes and, if the noncompliance has not been
corrected, the anficipated time it is expected fo
continue; and

¢. Steps taken or planned to reduce, eliminate, and
prevent reoccurrence of the noncompliance.

The board may waive the wniten report on a
case-by-case basis for reports of noncompliance under
Part I | if the oral report has been received within 24
hours and no adverse impact on state waters has been
reported,

3. The permiltee shall report all instances of
noncompliance not reported under Part I | 1 or 2, in
writing, at the time the next monitoring reports are
submitted, The reports shall contain the information
listed in Part I I 2.

NOTE: The immediate (within 24 hours) reports required in
Part if G, H and | may be made fo the department's regional
office. Reports may be made by telephone or by FAX. For

: reporits outside normal working hours, leave a message and

this shall fulfifl the immediate reporting requirement. For
emergencies, the Virginia Department of Emergenicy
Services maintains a 24-hour telephone service at 1-800-
468-8892.

J. Notice of planned changes.

1. The permittee shall give notice to the department as
soon as possible of any planned physical alterations or
additions to the permitted facility. Notice is required only
when:

a. The permittee plans an alteration or addition to any
building, structure, facility, or installation from which
there is or may be a discharge of pollutants, the
construction of which commenced:

(1) After promulgation of standards of performance
under § 306 of the Clean Water Act which are
applicable fo such source, or

(2) After proposal of standards of performance in
accordance with § 306 of the Clean Water Act which
are applicable to such source, but only Iif the
standards are promulgated in accordance with § 306
of the Act within 120 days of their proposal;

b. The alteration or addition could significantly change
the nafure or increase the quantity of pollutants
discharged. This notification applies to pollutants
which are subject neither to effluent limitations nor to

notification requirements specified elsewhere in this
permit; or

c. The alteration or addition resuits in a significant
change in the permittee's sludge use or disposal
practices, and such alteration, addition, or change may
justify the application of permit conditions that are
different from or absent in the existing permit,
including notification of additional use or disposal sites
not reported during the permit application process or
not reported pursuant fo an approved land application
plan.

2. The permittee shall give advance nofice fto the
department of any planned changes in the permitted
facility or activity which may result in noncompliance with
permif requirements,

K. Signatory requirements.

1. Registration statement. All registration sitatements
shall be signed as follows:

a, For a comporation: by a responsible corporate
officer. For the purpose of this section, a responsible
corporate officer means (i) a president, secrelary,
treasurer, or vice-president of the corporation in
charge of a principal business function, or any other
perscn who performs similar policy-making or
decision-making functions for the corporation or (ii} the
manager of one or more manufacturing, production, or
operating facilities employing more than 250 persons
or having gross annual sales or expenditures
exceeding $25 million (in second-quarter 1980
doflars), if authonty to sign documents has been
assigned or delegated to the manager in accordance
with comporate procedures;

b. For a partnership or sole proprieforship. by a
general pariner or the proprietor, respectively; or

¢. For a municipality, state, federal, or other public
agency: by either a principal executive officer or
ranking elected official. For purposes of this section, a
principal executive officer of a public agency includes
(i} the chief executive officer of the agency or (i) a
senior executive officer having responsibility for the
overall operations of a principal geographic unit of the
agency.

2. Reports. All reports required by permits, and other
information requested by the board shall be signed by a
person described in Part Il K 1, or by a duly authorized
representative of that person. A person is a duly
authorized representative only if:

a. The authorization is made in writing by a person
described in Part Il K 1;

b. The authorization specifies either an individual or a
position having responsibility for the overall operation
of the regulated facility or activity such as the position
of plant manager, operator of a well or a well field,
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superintendent, position of equivalent responsibility, or
an individual or posifion having overall responsibifity
for environmental matlers for the company. A duly
autharized representalive thus may be either a named
individual or any individual occupying & named
position; and

¢c. The written authorization is submitfed to the

depariment.

3. Changes to authorization. If an authorization under
Part It K 2 is no longer accurate because a different
individual or position has responsibility for the overall
operaltion of the facility, a new authorization satisfying
the requirements of Part [l K 2 shall be submitted to the
department prior to or together with any reports or
information to be signed by an authorized representalive.

4. Cerification. Any person signing a document under
Parts Il K 1 or 2 shall make the following certification:

"t certify under penalty of law that this document and
all attachments werg prepared under my direction or
supervision in accordance with a system designed fo
ensure that qualified personnel properly gather and
evaluate the information submifted. Based on my
inquiry of the person or persons who manage the
system, or those persons directly responsible far
gathering the information, the information submitted is,
o the best of my knowledge and belief, true, accurate,
and complete. | am aware that there are significant
penaities for submitting false information, including the
possibility of fine and imprisonment for knowing
violations."” '

L. Duty to comply. The permittee shall comply with all
conditions of this permil.  Any permit nonhcompliance
constitutes a violation of the State Water Conirol Law and the
Clean Waler Act, except that noncompliance with cerfain
provisions of this permit may constifute a violation of the
State Water Control Law but not the Clean Water Act. Permit
nencompliance is grounds for enforcement action, for permit
termination, revocation and reissuance, or modification; or
denial of a permit renewal applicalion.

The pemmiffee shall comply with effluent standards or
prohibitions established under § 307(a) of the Clean Water
Act for toxic pollutants and with standards for sewage sludge
use or disposal established under § 405(d)} of the Clean
Water Act within the fime provided in the regulations that
establish these sfandards or prohibitions or standards for
sewage sludge use or disposal, even if this permit has not yet
been maodified fo incorporate the requirement.

M. Duty to reapply. If the permifiee wishes fo continue an
activity regulated by this permit affer the expiration dafe of
this permit, the permittee shall submif a new regisiration
stafement at least 180 days before the expiration date of the
existing permit, unless permission for a later date has been
granted by the board. The board shall not grant permission
for regisiration statements fo be submitted later than the
expiration date of the existing perrit.

N. Effect of a permit. This permif does not convey any
property rights in either real or personal propetly or any
exclusive privileges, nor does it authorize any injury to privale
praoperty or invasion of personal rights, or any infringement of
federal, state or local law or regulations.

Q. State law. Nothing in this permit shall be construed to
preciude the institution of any legal aclion under, or relieve
the permittee from any responsibifities, liabilities, or penalfies
established pursuant to any other state law or regufation or
under authority preserved by § 510 of the Clean Water Act.
Except as provided in permit conditions on bypassing (Part I
U}, and upset (Part I V) nothing in this permit shall be
construed fo relieve the permittee from civil and criminal
penalties for noncompliance.

P Oil and hazardous substance liability. Nothing in this
permit shall be construed fo preclude the institution of any
legal action or relieve the permiftee from any responsibilities,
liabilities, or penalties to which the permittee is or may be
subject under Article 171 (§ 62.1-44.34.:14 et seq.) of the Stale
Water Control Law,

Q. Proper operation and maintenance. The permittee shall
at alf times propetly operate and maintain all facilities and
systems of ftreatment and controi (and  related
appurtenances) which are installed or used by the permittee
to achieve compliance with the conditions of this permit.
Proper operation and maintenance also includes effective
plant performance, adequate funding, adequate staffing, and
adequate laboratory and process conirols, including
appropriate quality assurance procedures. This provision
requires the operation of back-up or auxiliary facilities or
simjlar systems which are installed by the permittee only
when the operation is necessary to achieve compliance with
the conditions of this permif.

R. Disposal of solids or sludges. Solids, sludges or other
pollutants removed in the course of frealment or
management of poliutants shall be disposed of in a manner
so as to prevent any poflutant from such materials from
entering state walers.

S. Duty to mitigate. The permittee shall fake all reasonable
steps to minimize or prevent any discharge or sludge use or
disposal in violation of this permit which has a reasonable
likelihood of adversely affecting human health or the
environment,

T. Need to half or reduce activity not a defense. It shall not
be a defense for a permittee in an enforcement action that it
would have been necessary lo halt or reduce the permifted
activity in order to maintain compliance with the conditions of
this permit.

U. Bypass.

1. "Bypass" means fthe intenlional diversion of waste
streams from any portion of a freatment facilify. The
permitfee may allow any bypass fo occur which does not
catse effluent limitations fo be exceeded, but only if it
also is for essential mainiepance to ensure efficient
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operation. These bypasses are not subject to the
provisions of Part [l U 2 and 3.

2. Notice.

a. Anficipated bypass. If the permittee knows in
advance of the need for a bypass, prior notice shall be
submitted, if possible, at least 10 days before the date
of the bypass.

b. Unanficipated bypass. The permittee shall submit
notice of an unanticipated bypass as required in Part if
/.

3. Prohibition of bypass.

a. Bypass is prohibited, and the board may take
enforcement action against a permiftee for bypass,
unless:

{1) Bypass was unavoidable to prevent loss of life,
personal injury, or severe property damage,

(2} There were no feasible alfernatives fo the
bypass, such as the use of auxiliary treatment
facilities, refention of untreated wastes, or
maintenance during normal periods of equipment
downtime. This condition is not satisfied if adequate
back-up equipment should have been instafled in
the exercise of reasonable engineenng judgment to
prevent a bypass which occurred during normal
pericds of equipment downfime or preventive
maintenance; and

(3) The permittee submitted notices as required
under Part il U 2.

b. The board may approve an anticipated bypass, after
considering its adverse effects, if the board determines
that it will meet the three conditions listed above in
Parf i1 U 3 a.

V. Upset.

1. An upset constitutes an affirmative defense to an
action brought for noncompliance with technology-based
permit effiuent limitations if the requirements of Part Il V
2 are met. A determination made during administrative
review of claims that noncompliance was caused by
upset and before an action for noncompliance is not a
final administrative action subject to judicial review.

2. A permittee who wishes to establish the affirmative
defense of upset shaill demonstrate through properly
signed, contemporaneous operating logs or other
relevant evidence that:

a. An upset occurred and that the permittee can
identify the cause or causes of the upsef;

b. The permitted facility was at the time being properly
operated;

¢. The permittee submitted notice of the upsef as
required in Part I I; and

d. The permittee complied with any remedial measures
required under Part I S.

3. In any enforcement proceeding, the permitice seeking
to establish the occurrence of an upset has the burden of
proof.

W. inspection and entry. The permittee shall allow the
director or an authorized representative, upon presentation of
credentials and other documents as may be required by law,
to:

1. Enter upon the permittee's premises where a
regtilated facilify or activity is located or conducted or
where records must be kept under the conditions of this
permit;

2. Have access to and copy, at reasonable times, any
records that must be kept under the conditions of this
permit;

3. Inspect at reasonable times any facilities, equipment
(including monitoring and control equipment), practices,
or operations regulated or required under this permit:
and

4. Sample or monitor at reasonable times, for the
purposes of ensuring permit compliance or as otherwise
authorized by the Clean Waler Act and the State Waler
Control Law any subsfances or parameters al any
location.

For purposes of this secifon, the time for inspection shall
be deemed reasonable during regular business hours, and
whenever the facility is discharging. Nothing contained
herein shall make an inspection unreasonable during an
emergency.

X. Permit actions. Permits may be modified, revoked and
reissued, or terminated for cause. The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a nofification of planned
changes or anticipated noncompliance does not stay any
permit condition.

Y. Transfer of permits.

1. Permits are not transferable fo any person except after
notice to the department. Except as provided in Part Il 'Y
2, a permit may he transferred by the permittee to a new
owner or operator only if the permit has been modified or
revoked and reissued, or a rminor madification made, lo
identify the new permittee and incorporate such other
requirements as may be necessary under the State
Water Control Law and the Clean Water Act.

2. As an alfemative to transfers under Part Il Y 1, this
permit may be automatically transferred to a new
permittee if:

a. The current permiltee notifies the department at
least 30 days in advance of the proposed transfer of
the title to the facility or property,
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b. The nofice includes a wrilten agreement between
the existing and new permiftees confaining a specific
date for transfer of permit responsibility, coverage, and
liability between them, and

¢. The board does nol notify the existing permiftee and
the proposed new permiftee of ifs intent to modify or
revoke and reissue the permil. If this notice is not
received, the transfer is effective on the date specified
in the agreement mentioned in Part Il Y 2 b.

FORMS

General VPDES Permit Registration Statement for
Discharges From Petrofeum Contaminated Sites (eff. 9/97},

DOCUMENTS INCORPORATED BY REFERENCE
Wisconsin Publication SW-141 (1995).
EPA Method TO-3 (1984).
EPA Method 18 (19982).
EPA Method 1664 (1996).
EPA SW 846 Method 3550 (1986).
EPA SW 846 Method 6010 (1995).
EPA SW 846 Method 7421 {1986).
EPA SW 846 Method [ 86201986 1902 8027 (1995) | .
EPA SW 846 Method 8260 (1995).
EPA SW 846 Method 8270 (1985).
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13,

GENERAL VPDES PERMIT REGISTRATION STATEMENT
FOR DISCHARGES FROM PETROLEUM CONTAMINATED SITES

Legal Name of Facilicy,

Location of Facility {Address and Telephone Number)

Facility Owner,

Last Name First Name M.I.

Address of Owner

Street

city State Zip

Phone

Home Work

HNarure of the business conducted ac the facility

Type of petroleum product{s! causing or that caused the
contamination.

Which activities will resnlt in a point source discharge from the
petroleum contaminated site? (Check all chat apply)

Excavation Dewatering

Bailing Ground Water Monitoring Wells

Pump Tests to Characterijze Site Conditions

Hydrostatic Tests of Petroleum Storage Tanks or
Pipelines

Pumping Contaminated Ground Water to Remove Petroleum
Products From The Ground

Other {specify)

Has a site characterization report for this site been submirted
to the Department of Environmental Quality? Yes No,

Identify the discharge point and the waterbody into which the
discharge will cccur.

How often will the discharge occur (e.g.

2aily, monthly,
cantinuously) ? Y

Ectimate how long each discharge will last hours/days

Estimate total volume of wastewater to be discharged  ___ Gal.

Estimate maximum flow rate of the discharce Gal/day.

OVER

GENERAL VPDES PERMIT REGISTRATION STATEMENT
FOR DISCHRRGES FROM PETROLEUM CONTAMINATED SITES
Page 2.

15. Attach a diagram of the proposed wastewater treatment syscem
identifying the individual treatment units.

16. Attach a topographic or other map which indicates the receiving
waterbody name, the discharge point(s), the property boundaries,
as well as springs, other surface waterbodies, drinking water
walls, and public water supplies, which are identified in the
public record or are otherwise known to the applicant, within a
1/2 mile radius of the propesed discharge (s).

17. Are central wastewater treatment facilities available to this
site? Yes o If yes, has the opticon of discharging to
the central facilities been evaluated? What was the result of
that ewvaluation?

18. Does this facility currently have a permit issued by the Board?
Yes No
If yes, please provide permit number:

19. Pollution Complaint Number (if applicable)

20. Is the material being treated or discharged classified as a
hazardous waste under the Virginia Hazardous Waste Regulation, 9
VAC 20-66-10 et seg.? Yes__  No_

Certification:

I certify under penalty of law that this document and all attachments
were prepared under my direction or supervisicon in accordance with a
system designed to assure that qualified persomnel properly gather and
evaluate the information submitted. Based on my inquiry of the peTrson
or persons who manage the system or those persons directly responsible
for gathering the information, the information submitted is to the
best of my knowledge and belief true, accurate, and complete. I am
aware that there are significant penalties for submitting false
information including the possibility of fine and imprisonment for
knowing violations. I do also hereby grant duly authorized agents of
the Department of Environmental Quality, upon presentation of
credentials, permission to enter the property for the purpose of
determining the suitability of the general permit.

Signature: Date:

Print Name:

Title:

For Department use only:

Registration Statement Accepted/Not Accepted by:__ .~ =
Date:
Zection

-

Basin
Special Standards

Stream Clasg

suolje|nbay |eui
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INSTRUCTIONS FOR COMPLETING THE
GENERAL VPDES PERMIT REGISTRATION STATEMENT
FOR DISCHARGES FROM PETROLEUM CONTAMINATED SITES

General

A registration statement must be submined to the Department of
Environmenral Quality in order for a discharge to be covered
under the General YPDES Penmit for Discharges from Petroleum

- Contaminated Sites. Discharges that are confined to a consecutive

72 hour perdod gnd which wiil not occur morc often than ence in
three years may be authorized under the general permit without
filing the registration stacement, Owners who belisve that their
discharge will meet these short-termm discharge criteria should
contact their local DEQ regional office,

Questions 1 and 2: Facility Information

Give the name of the business or other entty that occupies the site
where the discharge is propesed to occur, Provide either the strest
address or other information that will allow DEQ personrel to
locale the site, Give a elephone number at the site so that DEQ
can costact someone at the facility.

Quesdons 3,4 and 5: Owner Information

Provide the fufl name, street address and telephone numbers of the
owner (0 whom the permit will be issued. This person, firm, public
organization or other entity is the party responsible for the control
of the facility’s operation.

Question 6: Mawre of Business
Give a brief statement as to what usual business activities are
conducted at the sile of contamination.

Question 7: Type of petroleum products invalved

The type of petroleurn products that are involved in the
contamination witl determine the conditions under which the
general permit is issued. It is important 10 list or describe all of
the materials invoived.

Question 38: Propesed activities

Select all of the categonss that apply to this proposed discharge. If
events at the facility will cause the discharge to change over time
from one calegory to another, indicate all categeries that ar
anticipated. .

Question §: Site Charcterization

Please indicate if a site characterization repert has been submited
to the DEQ. NOTE: An SCR is required from the person
responsible for conducting the refease investigation and performing
correchve action. If you are not a Responsible Person (RP), you
are NOT required to submit an SCR.

Question [0: Discharge Location

Provide a narrative descripton of the peint of discharge fe.g.
northwest comer of intersection of First St. and Second Ave.)

Give the name of the stream, lake, river, etc. that the discharge wilt
g0 into {e.g. Unnamed Trbutary to Clear Creek). If the discharge
is to enter a storm drain, give the name of the owner of the storm
dmin system (e.g. Fairfax Co. storm drain inlet).

Questions 11,12, 13 and 14: Discharge Information

Provide estimates of the frequency at which the discharge wiil
uccur, the dumtion of the discharge and of the amount and flow
e of wastewaler to be discharged.

Question 1S5: Treamment Works Design

Atach a line drawing that maces the flow of wastewarer from one
treamment unit to the next. This drawing may be a skstch that
shows, conceptualiy, what system will be used to weat wasiewater
50 that it will mect the effluent quality requirements of the geneml
permit. [dendfy all treatment rechnologies that will be employed at
the facility.

Question 16: Topographic Map

The rope map should be a copy of the USGS 7.5 minue
quadrangle that encompasses the facility and the surrounding
property for ac ieast 1/2 mile o all dircctions, Maps other than
the USGS quadrangle may be substituted if they provide at leasc
the same level of deril. The required information should be
clearly marked on the map. Informatdon regarding public water
supplies and private wells may be obtained from local health
deparunent officials.

Question 17 Central Wastewaler Availability

The owner should invesipate the pessibility of discharging 10
central sewer prior to requesdng coverage under this generd
permit. If ¢entral sewer is in the vicinity but access for this
discharge is denied, make that smfcment in the space pravided.

Questions 18 apd 19: Permit/Pollution Complaint Numbers

If the facility has already been permitted 10 discharge and has a
discharge permit number, or if the facility is responsible for the
release and the DEQ has issued a Pollution Complaint Number for
the site, fill in the appropriate blanks with the permit or pollution
complaint number, In some instances the applicant should fili in
both questions; in others only onc question may apply.

Question 20: Hazardous Marerial Statement

Indicate yes or no in the blanks provided, The gencral permit
cannot be used to cover the wearment or discharge of hazardous
materials.

Cenification Statzment:

Stare stames provide for severe penalties for submitling false
information on this registration statement. Stale regulations
require that the registration seatzment be signed as follows;

For a corporation: by a responsible corporate officer. For the
purposg of this section, a responsible corporate officer means: {i)
A president, secrerary, Lreasurer, or vice-president of the
corperation in charge of a principal business function, or any other
person who performs similar poiicy- or decision-making functions
for the corporation, or {ii) the manager of ons or more
manufacouring, production, or operating Facitities employing more
than 250 persons or having gross annual sales or expenditures
oxceeding 325 millien (in second-quarter 1980 dollars), if authority
to sign documents has been assigned or delegated to the manager
in accordance with corporate procedures. {If the titte of the
individual signing is Plant Muanager, submit a wrinen verification
that the facility employs more than 250 people or has gross annual
sales or expenditires in excess of $25 million (in 1980 dollars} and
that authority 1o sign the registration smwement has been delegated
to the Plant Manager in accordance with corporate procedures. };

For a parmership or sole proprietorship: by a general parmer or
the proprietor, respectively; or

For a municipality, state, federal, ur other public uzency: by either
a pnncipal exccuuve officer or mnking elected otficial,

VAR, Doc. Mo, R97-764; Filed December 24, 1897 11:02 a.m.
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Title of Reguiation: 9 VAC 25-196-10 et seq. General
Virginia Pollutant Discharge Elimination System (VPDES)
Permit for Cooling Water Discharges.

Statutory Authority: § 62,1-44.15 of the Code of Virginia.
Effective Date: March 1, 1998.

Summary:

The regufafory action sels forth guidelines for the
permitting of discharges of cooling water and cooling
equipments blowdown. The general permit consists of
fimitations and monitoring requirements on discharges of
cooling waler to surface waters. In addition, depending
upon the types of chemical used in the cooling
equipment, additional moniforing parameters may be
required. The regulation also sets forth the minimum
information requirements for all requesis for coverage
under the general permit.

Several changes were made o the reguiation after it was
published for public commeni. Regulatory evaluation
and petitions language (9 VAC 25-196-80} was added to
the regulation as required by Execufive Order Thirteen
(94) and the Administrative Process Act (§ 9-6.14.41 C
of the Code of Virginia). In 9 VAC 25-196-70, the permit
hoilerplate language previously found in Part Il and Part
It was replaced with a single new Part /I, and a
notification levels special condition was added as
required by the VPDES Permit Regulation (9 VAC 25-31-
10 et seq.). Based on the provision promulgated under
40 CFR Part 749 that prohibits the use of hexavalent
chromium-based water treatment chemicals in comfort
cooling fowers, the general permif has been revised to
restrict the use of hexavalent chromium-based water
treatment chemicals in the cooling water system. The
specific analylical methods and the respective
quantification levels for metals moniforing have been
added lo the permit Part | A.

Additional changes were made to the regulation based
on the comments received during the public comment
period. In order to assure compliance with the halogen
ban of the Water Quality Standards, 9 VAC 25-260-110,
chlorine or any other halogen compounds are not
aflowed to be used for disinfection or other treatment
purposes, including hiocide applications, for any
discharges fo wafer confaining endangered or
threatened species as identified in the Water Quality
Standards, 9 VAC 25-260-320.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact: Copies of the regulation may be obtained
rom and questions may be directed to Lily Choi, Department

of Environmental Quality, P.O. Box 10009, Richmond, VA
23240-0009, telephone (804) 698-4054.

CHAPTER 196.
GENERAL VIRGINIA POLLUTANT DISCHARGE
ELIMINATION SYSTEM (VPDES) PERMIT FOR COOLING
WATER DISCHARGES.

9 VAC 25-196-10. Definitions.

The words and terrms used in this chapter shall have the
meanings defined in § 62.1-44.2 ef seq. of the Code of
Virginia (State Water Control Law), and 9 VAC 25-31-10 ef
seq. (VPDES Permit Regulation) unless the context clearly
indicates otherwise, except that for the purposes of this
chapter:

"Blowdown" means a discharge of recirculating wafer from
any cooling equipment or cooling process in order to maintain
a desired quality of the recircufating water. Boiler blowdown
is excluded from this definition.

“Cooling water" means water used for cooling which does
not come info direct confact with any raw product,
intermediate product (other than heat}) or finished product.
For the purposes of this general permit, cooling water can be
generated from any cooling equipment blowdown or
produced as a result of any noncontact cooling process
through either a single pass (once through} or recirculating
system.

"Department" means the Virginia Department of

Environmental Quality.

“Director” means the Direcfor of the Virginia Department of
Environmental Quality, or an authorized representative.

9 VAC 25-196-20. Purpose.

This general permit regulation governs the point Source
discharge of cooling water to surface waters.

9 VAC 25-196-30. Delegation of authority.

The director, or an authorzed representative, may perform
any act of the board provided under this chapfer, except as
limited by § 62.1-44.14 of the Code of Virginia.
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9 VAC 25-196-40. Effective date of the permit.

This general permit wifl become effective on | March 1,
1998 |. This general permit will expire five years from the
effective date. This general permit js effective as o any
covered owner upon compliance with all the provisions of 8
YAC 25-196-50 and the receipt of this general permit.

9 VAC 25-7196-50. Authorizalion o discharge.

A. Any owner govermned by this general permit is hereby
authorized fo discharge o surface waters of the
Commonwealth of Virginia provided that the owner files and
receives acceptance by the bhoard of the registration
statement of § VAC 25-196-80, files the required permif fee,
complies with the effluent limifations and other requirements
of 9 VAC 25-186-70, and provided that:

1. The owner shall not have been requr'rec} to obtain an
individual permit as may be required in the VPDES
Permit Regulation.

2. The owner shall not discharge fo Class V put and
take trout waters, Class VI naiural frout walers, or any
state waters specifically named in other board
regulations or policies which prohibit such discharges. |
Chlorine or any other halogen compounds shail not be
used for disinfection or other treatment purposes,
inciuding biocide applications, for any discharges to
waters confaining endangered or threatened species as
identified in 9 VAC 25-260-320 of the Waler Quality
Standards. |

3. The owner shall | net neither ] use tributyitin [ or and j
any chemical addifives containing tributyitin [ , nor use
any hexavalent chromium-based watfer ftreatment
chemicals ] in the cooling water systems.

4. The owner shall nol use groundwafer remediation
wells as the source of cooling water.

B. Receipt of this general permif does not relieve any
owner of the responsibility to comply with any other federal,
state or local statute, ordinance or regulation.

8 VAC 25-196-60. Registration statement.

The owner shall file a complete general VPDES permit
registrafion statemen! for cooling water discharges. Any
owner proposing a new discharge shall file a complefe
registration statement at least 30 days prior o the date
planned for commencing [ sonstruchiop-or 1 operation of the
new discharge. Any owner of an existing discharge covered
by an individual VPDES permit who is proposing to be
covered by this general permit shall file the regisiration
statement at least 180 days prior to the expiration date of the
individual VPDES permit. Any owner of an existing discharge
not currently covered by a VPDES permit who Is proposing fo
he covered by this general permit shall file a complele
registration. statement. The required registration statement
shall contain the foflowing informatfon:

VIRGINIA POLLUTANT DISCHARGE ELIMINATION
SYSTEM
GENERAL PERMIT REGISTRATION STATEMENT FOR
COQLING WATER DISCHARGES

1. APPLICANT INFORMATION
A. Name of Facility:

B. Facility Owner:
C. Owner’s Mailing Address
a. Strsetor P.O. Box

b. City or Town c. State __ d. Zip Code

e. Phone Number

D. Facility Location:
Street No., Route No., or Other ldentifier

County

E. Is the operator of the facility also the owner?
Yes _ No____ IfNo, complete F. & G.

F. Name of Operator:

G. Operators Mailing Address
a. Street or P.O. Box

b. City or Town c. State __ d. Zip Code ____
e. Phone Number

2. FACILITY INFORMATION

A. Does this facility currently have a VPDES permif?
Yes___ No___ Ifyes, give permif number.

B. List any paint source discharges that are not composed
entirely of cooling water

C.  List type and size (ftons) of cooling equipment or
noncontact cooling water process.

[ Type Size (tons)

]

D.  Complete the following if any chemical and/or
nonchemical freatment is employed in [ each of ] the cooling
water system:

a. Describe the chemical and/or nonchemical treatment
to be employed and ifs purpose;

If chemical additives other than chlorine are used
complete b, ¢, d and e below.

b.  Provide name and manufacturer of each additive
used;
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c.  Provide list of active ingredients and percent
composition;

d. Give the proposed schedule and quantity of chemical
usage, and estimate the concentration in the discharge,
and

e. Attach available aquatic foxicity information for each
additive proposed for use.

E. Describe any type of treatment or retention being
provided fo the wastewater before discharge (i.e., refention
ponds, settling ponds, efc.)

3. FACILITY [ LNE SCHEMATIC ] DRAWING
Aitach a [ ipe-drawing-ef-the—fasility schematic drawing of

the cooling water equipment | which shows the source of the
cooling water, its flow through the faciiity, and each cooling
waler discharge point.

4. MAP

[ For cooling water systems with a direct discharge fo
surface waters, ] attach a topographic map extending to at
least one mile beyond property boundary. The map must
show the outline of the facility, and the location of each of its
existing and proposed intake and discharge points. Include
all springs, nvers and other surface water bodies.

! DISCHARGE INFORMATION

A. List all cooling water discharges by a number that is the
same as on the map required in Question 4 [, if applicable ].
Identify the source of cooling wafer, Estimate the maximum
daily discharge flow in gallons per day (gpd). Give the name
of the waterbody receiving direct discharge or discharge
through the municipal separate stonm sewer system.

Qutfall No. Source Max. Daily Flow Receiving Stream
(gpd}

B. Identify the duration and fraequency of the discharge for
each separate discharge point:

a. Conlinuous:

b. Intermittent: (please describe)

¢c. Seasonal:

C. Give the name of the owner of the municipal separate
storm sewer sysfem that receives the discharge (if
applicable):

6. CERTIFICATION:

! cerfify under penalty of law that this document and all
, aftachments were prepared under my direction or

© supervision in accordance with a system designed to

assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry
of the person or persons who manage the system or
those persons directly responsible for gathering the
information, the information submitted is to the best of
my knowledge and belief true, accurate, and complefe. !
am aware that there are significant penallies for
submitting false information including the possibility of
fine and imprisonment for knowing violations.

Signature Date:
Name of person(s) signing above:
{printed or typed)
Title(s).
REQUIRED ATTACHMENTS

Aquatic Toxicity Information For Chemical Additives (if
applicabie)

Facility [ tine Schematic | Drawing

Topographic Map [ (if applicabls) ]

For Department Use Only:

Accepted/Not Accepted by: Date:
Basin Stream Class Section
Special Standards

9 VAC 25-196-70. General permit.

Any owner whose registration statement is accepted by the
board will receive the following permit and shall comply with
the requirements therein and be subject to alf requirements of
the VPDES Permit Regulation.

General Permnit No.: VAG25

Effective Date:
Expiration Date:

GENERAL PERMIT FOR COOLING WATER DISCHARGES

AUTHORIZATION TO DISCHARGE UNDER THE VIRGINIA
POLLUTANT DISCHARGE ELIMINATION SYSTEM AND
THE VIRGINIA STATE WATER CONTROL LAW

In compliance with the provisions of the Clearn Waler Act,
as amended, and pursuant to the State Wafer Control Law
and regulations adopted pursuant thereto, owners of cooling
water discharges are authorized to discharge fo surface
waters within the boundaries of the Commonwealth of
Virginia, except those specifically named in board regulations
or policies which prohibit such discharges. | Chlorine or any
cther halogen compounds shall nat be used for disinfection
or other treatment purposes, including biocide applications,
for any discharges to waters containing endangered or
threatened species as identified in 9 VAC 25-260-320 of the
Water Quality Standards. ]

The authorized discharge shall be in accordance with this
cover page, Part | - Effluent Limitations and Monitoring

Requirements, [ and | Part Il - [ Menitering—and—Repotiing:
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Condifions Applicable to all VPDES Permits |, as set forth herein.

PART 1,
A, EFFLUENT LIMITATIONS AND MONITORING REQUIREMENTS.

During the period beginning on the permit's effective date and lasting until the permit's expiration date, the permittee is
authorized to discharge cooling water. Samples taken in compliance with the monitoting requirements specified below shall be
taken at the following location(s): oulfall(s) serial number

Such discharges shall be limited and monitored by the permittee as specified below:

EFFLUENT CHARACTERISTICS DISCHARGE LIMITATIONS MONITORING REQUIREMENTS
Maximum Minimum Frequency Sample Type

Flow (MGD) 0.05 NA 1/3 Months Estimate

Temperature (°C) (1) NA 1/3 Months Immersion

. Stabilization

pH (SU) 9(2) 6(2) 1/3 Months Grab

Total Residual Chlorine(*(mg/l) Non- NA 1/3 Months Grab
detectable

[ Choni

Hardness {mg/l CaCO3) NL NA 1/3 Months Grab
Total Dissolved Copper[ ] (ug/) NL NA 1/3 Months Grab
Total Dissolved Zinc [ ] (ug/) NL NA 1/3 Months Grab
[ Fotal-Dissolved-Chromivmtfpgh——m——NL o NA . 43 Monthe - Grab
HQ*&VG#@H{—GH‘WW fraeed ) Al AlA 1/ Adontho Lrah

(i) NL 1/3-Menths Grab
Tolal Dissolved Sitver [ . 1 {3) (ug/) NL : NA 1/3 Months Grab
Total Phosphorus(6} (mg/) NL NA 1/3 Months Grab

NL = No limitation, monitoring required
NA = Not applicable

M The effluent temperature shall nof exceed a maximum 32°C for discharges to nontidal coastal and piedmount waters, or 31°C
for mountain and upper piedmount waters. No maximum temperature fimit, only monitoring, applies to discharges to estuarine
walers.

The effluent shall not cause an increase in temperature of the receiving stream of more than 3°C above the natural water
temperature. The effluent shall not cause the temperature in the receiving stream to change more than 2°C per hour. Natural
temperature is defined as that temperature of a body of water (measured as the arithmetic average over one hour} due solely to
natural conditions without the influence of any point-source discharge.

@ Where the Water Quality Standards (8 VAC 25-260-10 et seq.) establish alternate standards for pH in the waters receiving
the discharge, those standards shall be the maximum and minimum effluent limitations.

@ Chiorine limitation [ of nondetectab!e (<0.1 mg/1 ) | and monitoring { are | only | apply to outfalls directly discharging to surface
walers and are ] required where the source [ or coohng | water is chlorinated | erwhere-chiorno-is-added .

1 Gh ; ; MRG58 B [0 i-is—t1sed: A specific analysis is not specified for
these matenais An appropnate analysis shah’ be selected from the followmg list of EPA methods to achieve a quantification
level that is less than the target level for the material under consideration:
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Copper

Zinc

Silver

EFA Method

220.1, 220.2, 82
200.7, 200.8,
200.9, 1638, 1640

289.1, 289.2, 65.0
200.7, 200.8,
1638, 1639

272.1, 272.2, 12
200.7, 200.8,
200.9, 1638

Target level (ug/1)

Quality control/assurance information shall be submitted to document that the required quantification level has been
aftained, ]

# Silver monitoring is only required where Cu/Ag anode is used.

# Phosphorous monitoring is only required where additive containing phosphorous /s used.

B.

Special conditions.

1. There shall be no discharge of floating solids or
visible foam in other than frace amounts.

2. No discharges other than cooling water, as defined,
are permitted under this general permit.

3. The use of any chemical additives [ not idenhtified in
the registration statement ], except chlorine, without prior
approval is prohibited under this general permitf. Prior
approval shall be obtained from the DEQ before any
changes are made fo the chemical and/or nonchemical
freatment technology employed in the cooling water
system. Requests for appraval of the change shall be
made in writing and shall include the following
information:

a. Describe the chemical andfor nonchemical
treatment to be employed and its purpose, if chemical
additives are used, provide the information prescribed
in b, ¢, d and e below;

b.  Provide name and manufacturer of each additive
tsed;

¢. Provide list of active ingredients and percentage of
composition;

d.  Give the proposed schedule and quantity of
chemical usage, and estimate the concentration in the
discharge; and

e. Affach available aquatic foxicity information for
each additive proposed for use.

4. Where cooling water is discharged through a
municipal sform sewer system to surface walers, the
permittee shall, within 30 days of coverage under this
general permit, notify the owner of the municipal
separate storm sewer system of the existence of the
discharge and provide the following information. the
name of the facility, a contact person and phone number,

[ nature of the discharge, number of the outfalls, | and
the location of the discharge.

8- 5.] The pemnittee shall at all times properly operate
and maintain all cooling water systems. Inspection shall
be conducted for each cooling water unit by the plant
personnel at least once per year with reports maintained
on site.

[ 6. The permittee shall notify the department as soon as
they know or have reason to believe:

a. That any activity has occurred or will occur which
would result in the discharge, on a routine or frequent
basis, of any toxic polfutant which is not limited in this
permit, if that discharge will exceed the highest of the
following notification levels;

(1) One hundred micrograms per liter (100 ug/l);

(2) Two hundred micrograms per liter (200 ug/l) for
acrolein and acrylonitrile; 500 micrograms per liter
(500 upgfly  for  2,4-dinitrophenol  and  for
2-methyl-4,6-dinifrophenol, and one milligram per
liter (1 mg/l) for antimony;

(3) Five times the maximum concentration value
reported for that poflutant in the permit application,
or
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{(4) The leve! esfablished by the board in
accordance with 9 VAC 25-31-220 F.

b. That any activity has occurred or will occur which
would result in any discharge, on a nonroutine or
infrequent basis, of a foxic pollutant which is not
fimited in this permit, if that discharge will exceed the
highest of the following nofification levels:

(1) Five hundred micrograms per liter (500 ug/);
{2) One milligram per liter {1 mg/]) for antimony;

(3) Ten times the maximum conceniration value
reported for that pollutant in the permit applicalion;
or

(4) The level established by the board in accordance
with @ VAC 25-37-220 F. | :
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alternative methods approved by the U.S. Environmental
Protection Agency, unless other procedures have been
specified in this permit.

3. The permittee shall periodically calibrate and perform
maintenance procedures on alf monitoring and analytical
instrumentation at intervals that will ensure accuracy of
measurements.

B. Records.
1. Records of monitoring information shall include:

a, The date, exact place and time of sampling or
measurements;

b. The individual(s) who performed the sampling or
measurements;

c. The date(s} and time(s) analyses were performed;
d. The individual(s) who performed the analyses;

e. The analytical techniques or methods used, and
f. The results of such analyses.

2. Except for records of monitoring information required
by this permit related fo the permifiee's sewage sludge
use and disposal activities, which shall be retained for a
period of at least five years, the permiftee shall retain
records of all monifloring information, including all
calibration and maintenance records and alf original strip
chart recordings for  continuous monitoring
instrumentation, copies of all reports required by this
permit, and records of all dafa used to complete the
registration statement for this permit, for a period of at
least three years from the dafe of the sample,
measurement, report or request for coverage. This
period of retention shaill be extended automatically
during the course of any unresolved litigation regarding
the regulated activity or regarding confrol standards
applicable to the permitfee or as requested by the board.

C. Reporting monitoring results.

1. The permittee shall submif the resulls of the
monitoring required by this permit not later than the 10th
day of the month after monitoring takes place, unless
another reporting schedule is specified elsewhere in this
permit.  Monitoring results shall be submitted fo the
department's regional office.

2. Monitoring results shail be reporfed on a Discharge
Monitoring Report (DMRY} or on forms provided, approved
or specified by the department. '

3. If the permittee monifors any pollutant specifically
addressed by this permit more frequently than required
by this permit using test procedures approved under
40 CFR Part 136 or using other test procedures
approved by the U.S. Environmental Protection Agency
or using procedures specified in this permit, the results
of this monitoring shalf be included in the calculation and

reporting of the data submitted in the DMR or reporting
form specified by the department.

4. Calculations for alf limitations which require averaging
of measurements shall utilize an anthmelfic mean unless
otherwise specified in this permit.

D. Duty to provide information. The penmiftee shall fumnish
fo the department, within a reasonable time, any information
which the board may request fo defermine whether cause
exisfs for modifying, revoking and reissuing, or terminating
this permit or to determine compliance with this permif. The
board may require the permittee fo furnish, upon request,
such plans, specifications, and other pertinent information as
may be necessary to determine the effect of the wastes from
his discharge on the quality of sfafe waters, or such other
information as may be necessary to accomplish the purposes
of the State Water Confrol Law. The permitfee shall also
furnish to the department upon request copies of records
required to be kept by this permit,

E. Compliance schedule reports. Reports of compliance
or noncompliance with, or any progress reporfs on, inferim
and final requirements contained in any compliance schedule
of this permit shall be submitted no later than 14 days
following each schedule date.

F. Unauthorized discharges. Except in compliance with
this permit or another permit issued by the board, it shall be
unfawful for any person to:

1. Discharge info state waters sewage, industrial
wastes, other wasfes, or any noxious or deleferious
substances; or

2. Otherwise alter the physical, chemical or biological
properties of such state waters and make them
detrimental fo the public health, to animal or aqualic life,
fo the use of such walers for domestic or industrial
consumption, for recreation, or for other uses.

G. Reports of unauthorized discharges. Any permiftee
who discharges or causes or allows a discharge of sewage,
indusirial waste, other wastes or any noxious or deleferious
substance into or upon state waters in violation of Part i F, or
who discharges or causes or allows a discharge that may
reasonably be expected to enter state waters in violation of
Part If F, shall notify the department of the discharge
immediately upon discovery of the discharge, but in no case
fater than 24 hours after said discovery. A written report of
the unauthorized discharge shall be submitted to the
department within five days of discovery of the discharge.
The written report shall contain:

1. A description of the nature and location of the
discharge;

2. The cause of the discharge;

3. The date on which the discharge occurred,

4. The length of time that the discharge confinued,
5

. The volume of the discharge;
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6. If the discharge is continuing, how long it is expected
to continue;

7. If the discharge is continuing, what the expected fotal
volume of the discharge will be; and

8. Any steps planned or taken lo reduce, efiminate and
prevent a recurrence of the present discharge or any
future discharges not authorized by this permit.

Discharges reporfable to the department under the
immediate reporfing requirements of other regulations are
exempted from this requirement.

H. Reports of unusual or extraordinary discharges. If any
unusual or extraordinary discharge including a bypass or
upsel should occur from a freatment works and the discharge
enters or could be expected fo enfer state wafers, the
permittee shall promptly notify, in no case fater than 24
hours, the department by telephone after the discovery of the
discharge. This notification shall provide all available details
of the incident, including any adverse affects on aquatic life
and the known number of fish killed. The permilfee shall
reduce the report fo writing and shall submit it to the
department within five days of discovery of the discharge in
accordance with Part I | 2. Unusual and extraordinary
discharges include but are not limited to any discharge
resulting from:

1. Unusual spillage of materials resuiting directly or
indirectly from processing operations;

2. Breakdown of processing or accessory equipment;

3. Failure or taking out of service some or all of the
freatment works, and

4. Flooding or other acts of nature.

I, Reports of noncompliance. The permittee shall report
any noncompliance which may adversely affect state waters
or may endanger public health.

1. An oral report shall be provided within 24 hours from

T the fime the permiftee becomes aware of the
circumstances.  The following shall be included as
information which shall be reporfed within 24 hours
under this subsection:

a. Any unanticipated bypass; and

b.  Any upset which causes a discharge to surface
wafers,

2. A wriften report shall be submitted within five days
and shall contain:

a. A description of the noncompliance and jts cause;

b. The period of noncompliance, including exact dates
and times, and if the noncompliance has not been
corrected, the anticipaled lime it is expected o
continue, and

c. Steps taken or planned to reduce, eliminate, and
prevent reoccurrence of the noncompliance.

The board may waive the written report on a.
case-by-case basis for reports of noncompliance undei
Part It | if the oral report has been received within 24
hours and no adverse impact on state waters has heen
reported.

3. The pennitfee shall report all instances of
noncompliance not reported under Part I 1 1 or 2, in
writing, at the time the next monitoring reports are
submitted. The reports shall confain the information
listed in Part Il | 2. .

NQTE: The immediate (within 24 hours) reports required in
Parts Il G, H and ! may be made to the department'’s regional
office by telephone or by fax. For reports outside normal
working hours, leave a message and this shall fulfill the
immediate reporting requirement.  For emergencies, the
Virginia Department of Emergency Services maintains a 24-
hour telephone setvice at 1-800-468-8892.

J. Notice of planned changes.

1. The permiftee shall give notice fo the department as
soon as possible of any planned physical alterations or
additions to the permitted facility. Notice is required only
when:

a. The permittee plans alteration or addition to any
building, structure, facility, or instaffation from which
there is or may be a discharge of pollutants, the
construction of which commenced:

(1) After promulgation of standards of performance
under § 306 of Clean Water Act which are-
applicable to such source, or

(2) After proposal of standards of performance in
accordance with § 306 of Clean Water Act which are
applicable fo such source, but only if the standards
are promulgated in accordance with § 306 within
120 days of their proposal,

b. The alteration or addition could significantly change
the nature or increase the quantity of pollutants
discharged. This notification applies to pollutants
which are subject neither fo effluent limitations nor to
nofification requirements specified elsewhere in this
permit; or

¢. The alteration or addition results in a significant
change in the permittee’s sludge use or disposal
practices, and such alteration, addition, or change may
justify the application of permit conditions that are
different from or absent in the existing permit,
including nofification of additional use or disposal sites
not reported during the permit application process or
not reporfed pursuant to an approved land application
plan.

2. The permittee shall give advance nofice fo the
department of any planned changes in the permitted
facility or activity which may resuft in nhoncompliance with
permit requirements.
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K. Signatory requirements.

! 1. Registration statements. All registration statements
shall be signed as follows:

a. For a camporation: by a responsible corporate
officer. For the purpose of this section, a responsible
corporate officer means. (i) a president, secrefary,
treasurer, or vice-president of the corporation in
charge of a principal btsiness function, or any other
person who performs similar policy-making or
decision-making functions for the corporation, or (if)
the manager of one or more manufacturing,
production, or operating facilities employing more than
250 persons or having gross annual sales or
expenditures exceeding $25 million (in second-quarter
1980 dollars) if authority to sign documents has been
assigned or delegafed to the manager in accordance
with corporate procedures;

b.  For a parinership or sole proprieforship: by a
general partner or the proprietor, respectively; or

¢. For a municipality, state, federal, or other public
agency: by either a principal executive officer or
ranking elected official, For purposes of this section, a
principal executive officer of a public agency inciudes.
(i} the chief executive officer of the agency, or (ii) a
senior executive officer having responsibility for the
overall operations of a principal geocgraphic unit of the
agency.

2. Reports, efc. All reponts required by permnits, and
other information requested by the board shall be signed
by a person described in Part II K 1, or by a duly
authorized representative of that person. A person is a
duly authonized representative only if:

a. The authorization is made in writing by a person
described in Part il K 1;

b. The authorization specifies either an individual or a
position having responsibiifty for the overall operation
of the regulated facility or activity such as the position
of plant manager, operator of a well or a well field,
superintendent, posifion of equivalent responsibility, or
an individual or position having overall responsibility
for environmental matters for the company (a duly
authorized representative may thus be either a named
individual ar any individual occupying a named
position); and

c. The written authorization is submitted to the
department.

3. Changes fo authorization. If an authorization under
Part Il K 2 is no longer accurate because a different
individual or position has responsibility for the overalf
operation of the facility, a new authorization satisfying
the requirements of Part Il K 2 shall be submitted to the
depariment prior fo or fogether with any reports or
information to be signed by an authorized representative.

4. Certification. Any person signing a document under
Part Il K 1 or 2 shall make the following certification:

" certify under penalty of law that this document and alf
aftachmenits were prepared under my direction or
supervision in accardance with a system designed to
assure that qualified personnel properly gather and
evaluate the information submitted. Based on my inquiry
of the person or persons who manage the system, or
those persons directly responsible for gathering the
information, the information submitted is, fo the best of
my knowledge and belief, true, accurate, and complete.
{ am aware that there are significant penalties for
submitting false information, including the possibility of
fine and imprisonment for knowing violations."

L. Duty to comply. The permittee shall comply with all
conditions of this pemnit.  Any permit noncompliance
constitutes a violation of the State Water Controf Law and the
Clean Water Act, except that noncompliance with cerfain
provisions of this permit may constifute a violation of the
State Water Control Law but nof the Clean Water Act. Permit
noncompliance is grounds for enforcement action; for permit
termination, revocation and reissuance, or modification; or
denial of a permit renewal application.

The permitfee shall comply with effluent standards or
prohibitions established under § 307(a} of the Clean Water
Act for toxic pollutants and with standards for sewage siudge
use or disposal established under § 405(d) of the Clean
Water Act within the fime provided in the regulations that
establish these standards or prohibitions or standards for
sewage sludge use or disposal, even if this permit has not yet
been modified to incorporate the requirement.

M. Duty to reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of
this permif, the permittee shall apply for and obtain a new
permit. All permittees with a currently effective permit shall
submif a new registration statement at least 180 days before
the expiration date of the existing permit, unless permission
for a later date has been granted by the bcard The board
shall not grant permission for registration statements to be
submitted later than the expiration date of the existing permit.

N. Effect of a permit. This permit does not convey any
property rights in either real or personal property or any
exclusive priviteges, nor does it authorize any injury to private
property or invasion of personal rights, or any infringement of
federal, state orlocal law or regulations.

0. State taw. Nothing in this permit shall be construed to
preciude the institution of any legal action under, or relieve
the permittee from any responsibilities, liabilities, or penalties
established pursuant to any other sfate law or regulation or
under authority preserved by § 510 of the Clean Water Act.
Except as provided in permit conditions on bypassing (Part If
U}, and upset (Part I V) nothing in this permit shall be
construed fo relieve the permittee from civil and criminal
penalties for noncompliance.
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P. Oil and hazardous substance liability. Nothing in this
permif shall be construed to preclude the insfitution of any
legal action or relieve the permittee from any responsibilities,
liabjilities, or penalties to which the permittee is or may be
subject under §§ 62.1-44.34:14 through 62.7-44.34.23 of the
State Walter Control Law.

Q. Proper operafion and mainfenance. The permittee
shall at all times properly operate and maintain all facilifies
and systems of {treatment and control f{and refalfed
appurtenances) which are installed or used by the permittee
to achieve compliance with the conditions of this permil.
Proper operafion and mainfenance also includes effective
plant performance, adequate funding, adequate staffing, and
adequate laboratory and process condrols, including
appropriate quality assurance procedures. This provision
requires the operation of back-up or auxiliary facilities or
similar systems which are installed by the pemmittee only
when the operation is necessary fo achieve compliance with
the conditions of this permit.

R. Disposal of solids or sludges. Solids, sludges or other
poliutants removed in the course of ftreatment or
management of pollutants shall be disposed of in a manner
so0 as to prevent any pollutant from such materials from
entering state wafers.

S.  Duty lo mitigate. The permittee shall take all
reasonable steps to minimize or prevent any discharge or
sludge use or disposal in violation of this permit which has a
reasonable likelihood of adversely affecting human health or
the environment.

T. Need fo halt or reduce activity not a defense. If shalf
not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the
permitted activity in order to maintain compliance with the
conditions of this permil.

U, Bypass.

1. "Bypass" means the infentional diversion of wasle
streams from any portion of a treatment facility. The
permittee may allow any bypass to occur which does not
cause effluent limitations to be exceeded, but only if it
also fs for essential mainfenance to assure efficient
operafion.  These bypasses are nol subject to the
provisions of Part It U 2 and U 3.

2. Nofice,

a. Anficipated bypass. If the permittee knows in
advance of the need for a bypass, prior nofice shall be
submitted, if possible at least 10 days before the dafe
of the bypass.

b. Unanticipated bypass. The permittee shall submit
notice of an unanticipated bypass as required in Part Il
I

3. Prohibition of bypass.

a. Bypass is prohibited, and the board may take
enforcement action against a permifiee for bypass,
unfess:

(1) Bypass was unavoidable to prevent loss of life,
personal injury, or severe property damage;

{2) There were no feasible altemnafives (o the
bypass, such as the use of auxiliary lrealment
facilities, refention of wunfreated wasles, or
maintenance during normal periods of equipment
downtime. This condition is not satisfied if adequate
back-up equipment should have been installed in
the exercise of reasonable engineering judgment fo
prevent a bypass which occurred during normal
periods of equipment downtime or preventive
maintenance, and

(3) The permittee submifted nofices as required
under Part It U 2.

b. The board may approve an anficipated bypass,
affer considering its adverse effects, if the board
determines that it will meet the three conditions listed
in Part Il U 3 a.

V. Upset.

1. An upset constitutes an affirmative defense to an
action brought for noncompliance with technology based
permit effluent limitations If the requirements of Part I V
2 are met. A determination made during adminisirative
review of claims that noncompliance was caused by
upset, and before an action for noncompliance, is not a
final administrative action subject fo judicial review.

2. A pemmittee who wishes to establish the affirmative
defense of upset shall demonstrate, through properly
signed, contemporaneous operating logs, or other
relevant evidence that:

a.  An upset occurred and that the permittee can
identify the cause(s) of the upset;

b. The permitted facility was at the time being properly
operated;

c. The permittee submitted nolice of the upsel as
required in Part It I; and

d. The permitfee complied with any remedial
measures required under Parf Il 5.

3. In any enforcement proceeding the permittee seeking
to establish the occurrence of an upset has the burden of
proof.

W. Inspection and entry. The permittee shall allow the
director, or an authorized representative, upon presentation
of credentials and other documents as rmay be required by
law, fo:

1. Enter upon the permittee’'s premises where alr
regulated facility or activity /s located or conducted, oi
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where records must be kept under the conditions of this
I permit;

2. Have access to and copy, at reasonable times, any
records that must be kept under the conditions of this
permif;

3. Inspect at reasonable times any facilities, equipment
(including monitoring and control equipment), practices,
or operations regulated or required under this permil;
and

4.  Sample or monifor at reasonable times, for the
pumoses of assuring permit compliance or as otherwise
authorized by the Clean Water Act and the State Water
Control Law, any substances or parameters af any
jocation,

For purposes of this subsection, the time for inspection
shall be deemed reasonable during regular business hours,
and whenever the facility is discharging. Nothing contained
herein shall make an inspection unreasgnable during an
emergency.

X. Permit actions. Permits may be modified, revoked and
reissued, or terminated for cause. The filing of a request by
the permittee for a permit modification, revocation and
reissuance, or termination, or a notification of planned
changes or anficipated noncompliance does not stay any
permit condition.

Y. Transfer of permits.
i
4 1. Permits are not fransferable fo any person except after

nolice to the department. Except ag provided jn Part il Y
2, a permit may be transferred by the permittee fo a new
owner ar operator oy if the permit has been modified or
revoked and reissued, or a minor modification made, fo
identify the new permitiee and incorporate such other
requirements as may be necessary under the State
Water Controf Law and the Clean Water Act.

2. As an alternative to transfers under Part It Y 1, this
permit may be automatically {ransferred to a new
permittee if:

a The current permittee notifies the department at
least 30 days in advance of the proposed transfer of
the title fo the facility or property;

b. The notice includes a written agreement between
the existing and new permittees containing a specific
date for fransfer of permit responsibility, coverage, and
liability between them, and

¢. The board does not nolify the existing permitfee
and the proposed new permittee of its intent to modify
or revoke and reissue the permit. If this notice is not
received, the transfer is effective on the date specified
in the agreement mentioned in Part Il Y 2 b,

Z.  Severability. The provisions of this pemmit are
~everable. If any provision of this permit or the application of
v provision of this permit to any circumstance is held

invalid, the application of such provision fo other
circumstances and the remainder of this permit shall not be
affected thereby.

9 VAC 25-196-80. Evaluation of chapter and petitions for
reconsideration or revision.

A. Within three years after March 1, 1998, the department
shall perform an analysis on this chapter and provide the
board with a report on the results. The analysis shall include
(i) the purpose and need for the chapter, (i) alfernatives
which would achieve the stated purpose of this chapter in a
less burdensome and less infrusive manner, (ifi} an
assessment of the effectiveness of this chapter, {iv) the
resuits of a review of current stafe and federal statutory and
regulatory  requirements, including identification and
Jjustification of requirements of this chapter which are more
stringent than federal requirements, and (v) the results of a
review as fo whether this chapter is clearly written and easily
understandable by affected entities. Upon review of the
department's analysis, the board shall confirm the need to (i)
continue this chapter without amendment, (i) repeal this
chapter or (i) amend this chapter. If the board's decision is
to repeal or amend this chapter, the board shall authorize the
department to initiate the applicable regulatory process fo
carry out the decision of the board.

B. The board shall receive, consider and respond to
petitions by any interested person at any time with respect to
reconsideration or revision of this chapter. ]

VAR, Doc. No, R97-532; Filed December 24, 1997, 11:08 a.m.
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REGISTRAR'S NOTICE: The State Water Control Board has
claimed an exemption from the Administrative Process Act in
accordance with § 9-6.14:4.1 C 4 (a) of the Code of Virginia,
which excludes regulations that are necessary to conform to
changes in Virginia statutory law or the appropriation act
where no agency discretion is involved. The State Water
Control Board will receive, consider and respond to petitions
by any interested person at any time with respect to
reconsideration or revision.

Title of Regulation: 9 VAC 25-260-5 et seq. Water Quality
Standards {amending 9 VAC 25-260-30).

Statutory Authority: § 62.1-44.15(3a) of the Code of Virginia.
Effective Date: February 18, 1998,

Summary:

This regulatory action amends the antidegradation
section of the Water Quality Standards lo incorporate
legislative changes which became effective on July 1,
1997. Specifically, the amendments provide that (i)
written notification of an exceptional waters nomination
applies to impacted riparian property owners, (i) the
board make a good faith effort to notify impacted riparian
property owners; and (iff} notice shall be based on

Volume 14, Issue 9

Monday, January 12, 1998

1387




Final Regulations

information  provided by the Commissioners of the
Revenue or fax assessor's office.

Agency Contact: Copies of the regulations may be obtained
from Jean W. Gregory, Depariment of Environmental Quality,
629 E. Main Street, Richmond, VA 23218, telephone (804)
698-4113. . ‘

8 VAC 25-260-30. Antidegradation policy.

A, Al surface waters of the Commonwealth shall be
provided one of the following three levels, or tiers, of
antidegradation protection. This antidegradation policy shall
be applied whenever any board-regulated activity is proposed
that has the potential to affect existing surface water quality.

1. As a minimum, existing instream water uses and the
level of water quality necessary to protect the existing
uses shall be maintained and protected.

2. Where the quality of the waters exceed water quality
standards, that quality shall be maintained and protected
unless the board finds, after full satisfaction of the
intergovernmental coordination and public participation
provisions of the Commonwealth's continuing planning
process, that allowing lower water quality is necessary fo
accornmodate Important economic or social development
in the area in which the waters are located provided that
the board has the power to authorize any project or
development. In allowing such degradation or lower water
guality, the board shall ensure water quality adequate to
protect existing uses fully. Further, the board shall ensure
thal there shall be achieved the highest statutory and
regulatory requirements applicable to all new or increased
point source discharges of effluent and all cost-effective
and reasonable best management practices for nonpaint
source control which are under the jurisdiction of the
board.

3. Surface waters, or portions of these, which provide
exceptional environmental settings and exceptional
aguatic communities or exceptional recreational
oppotiunities may be designated and protected as
described in subdivisions 3 &, b and c of this subsection.

a. Designation procedures.

(1) Designations shall be adopted in accordance
with the provisions of the Administrative Process Act
and the board's public participation guidelines.

(2) Upon receiving a nomination of a waterway or
segment of a waterway for designation as an
exceptional state water pursuant fo the board's
antidegradation policy, as required by 40 CFR

131.12, the board shall notify each locality in which  POeY-

the waterway or segment lies and shall make a good
faith effort to provide notice to impacted riparian
property owners. The written notice shall include, at
a minimurm: (i) a description of the location of the
waterway or segment; (i) the procedures and
criteria for designation as well as the impact of the
designation; (iii) the name of the person making the

norination; and (iv) the name of a contact person af
the Department of Environmentat Qualily who |
knowledgeable about the nomination and the
waterway or segment. Nofice to propefly owners
shall be based on names and addresses taken from
local tax rolfs. Such names and addresses shall be
provided by the Commissioners of the Revenue or
the tax assessor's office of the affected jurisdiction
upon request by the board. After receipt of the
notice of the nomination localities shall be provided
60 days to comment on the consistency of the
nomination with the locality's comprehensive plan.
The comment period established by subdivision 3 a
(2) of this subsection shalf in no way impact a
locality's ability to comment during any additional
comment periods established by the board.

b. implementation procedures.

(1) The quality of waters designated in subdivision 3
¢ of this subsection shall be maintained and
protected to prevent permanent or long-term
degradation or impairment.

{2) No new, additional, or increased discharge of
sewage, industrial wastes or other pollution into
waters designated in subdivision 3 ¢ of this
subsection shall be allowed,

(3) Nonpermitted activities causing temporary
sources of poilution, which are under the jurisdiction
of the board, may be allowed in waters designate

in subdivision 3 ¢ of this subsection even
degradation may be expected to temporarily occur
as fong as after a minimal period of time the waters
are returned or restored to conditions equal to or
better than those existing just prior to the temporary
source of pollution.

c. Surface waters designated under this subdivision
are as follows:

(1) (Reserved.}
(2) (Reserved.)
(3) (Reserved.)

(4) North Creek in Botetourl County from the first
bridge above the United States Forest Service North
Creek Camping Area to its headwaters.

B. Any determinations concerning thermal discharge
limitations made under § 316(a) of the Clean Water Act will
be considered to be in compliance with the antidegradation

VA.R. Doc. No. R88-165; Filed December 24, 1897, 11:04 a.m.
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TITLE 19. PUBLIC SAFETY

DEPARTMENT OF STATE POLICE

REGISTRAR'S NOTICE: The Department of State Police is
claiming an exemption from the Administrative Process Act
pursuant to § 9-6.14:4.1 B 6 of the Code of Virginia, which
exempts agency action relating to customary military, naval
or police functions.

Title of Regutation: 19 VAC 30-180-10 et seq. Regulations
Governing the Establishment and Maintenance of the
Witness Protection Program.

Statutory Authority: § 52-35 of the Code of Virginia.
Effective Date: December 22, 1997,

Summary:

Chapter 833 of the 1994 Acts of Assembly established
Chapter 8 {§ 52-35 et seq.) of Tile 52 of the Code of
Virginfa which provided that the Superintendent of State
Police may establish and maintain within the Department
of State Police a wilness protection program fo
temporarily relocate or otherwise profect witnesses and
their families who may be in danger because of their
cooperation with the investigation and prosecution of
serious violent crimes or felony violations of § 18.2-248
of the Code of Virginia. The Superinfendent may make
the services of the program available to law-enforcement
and criminal justice agencies of all counfies, cities, and
towns, and of the Commonwealth, pursuant to
regulations promuigated by the Superintendent under the
Administrative Process Acl. At the time § 52-35 was
established there were no funds provided to establish
the program and also no regulalions fo govem the
program were established.

The Depariment of Slate Police submitted a grant
request application fo the Depariment of Criminal Justice
Services for funding to establish a Witness Protection
Program within the Department of State Police, Bureau
of Criminal Investigation. The grant was awarded in
September 1987, and the grant funding became
available October 1, 1997,

Agency Contact: Copies of the regulation may be obtained
from Captain Frank Williams, Department of State Police,
Bureau of Criminal Investigation, £.0. Box 27472, Richmond,
VA 23281, telephone (804) 323-2325.

CHAPTER 180.
REGULATIONS GOVERNING THE ESTABLISHMENT AND
MAINTENANCE OF THE WITNESS PROTECTION
PROGRAM.

19 VAC 30-180-10. Program established,; availability of
services and advisory board.

A. The Department of State Police will establish and
untain a Witness Protection Program within the Bureau of

Criminal Investigation, Criminal Intelligence Division. The
program will be administered by the Commander of the
Criminal Intelligence Division in compliance with § 52-35 of
the Code of Virginia.

B. The services of the Witness Protection Program are
available fo all law-enforcement and criminal justice agencies
of all counties, cities, and towns of the Commonwealth.

C. The responsibility for reviewing applications for Witness
Protection Program services shall be vested in a Witness
Protection Program Advisory Board lto ensure proper
application of program policy and procedures. The advisary
board will review all applications for service under this
program and will submit their recommendations fo the
Superintendent of State Police who will make the final
determination in this matter. The advisory board will consist
of one member of the Virginia Sheriffs’ Association, one
member of the Virginia Association of Chiefs of Police, one
member of the Virginia Commonwealth's Afformeys’ Services
Council, the Executive Director of the Virginia State Crime
Commission and one member of the Department of State
Police who will be appointed by the Superintendent of State
Police. Membership on the advisory board will change in
accordance with a fime frame established by the
Superintendent.

D. Advisory board members will be approved by the
Superintendent of State Police. Vacancies on the advisory
board will be filed by the Superintendent with
recommendations being presented by the memberships
organization,

19 VAC 30-180-20. Eligibility for program; applications
and emergencies.

A. The Witness Profection Program will assist only those
witnesses and their families who may be in danger because
of their cooperation with the investigation and prosecution of
cooperaling in serious violent crimes or felony violations
of § 18.2-248 of the Code of Virginia.

B. Applications for witness profection services must he
made in writing by the requesting agency head fo the
Superintendent on a form prepared by the Superintendent.
The application will set forth the following criteria:

1. Full ideniification of the person or persons that
require witness profective services. This will include
farnily, medical, financial and criminal history information.

2. A brief description of the investigation, including the
offenise and section of the Code of Virginia being used
for prosecution, what the witness will testify to, and why
the information cannot be obtained through other means.

3. Description/discussion of threals made against
wilness protection candidate.

4. Full identification of all persons involved in the threat
against the withess protection candidate.

5. Estimated length of time the wilness profection
candidate will require services.
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6. Full description of {ype of withess protection service
determinad. ‘

7. ltemizafion of anticipated costs related fo the
profective services.

C. In addition fo providing the above information, the
requesting agency head must complete a Memorandum of
Understanding with the Depariment of State Folice.

D. In emergency situations the Superintendent may waive
the requirement for the wriften application submission set
forth in this section. In these instances the original
application can be made verbally and, if approved, followed
up by the written application within 48 hours of the approval,
Fallure to submit a written application within the required time
frame may result in the suspension or termination of all
protective services.

19 VAC 30.180-30. Levels of protective service.

The Wilness Frotection Program can fund two different
levels of profective services. The level of the services
afforded a wilness shall be established on a case-by-case
basis depending on the specific circumstances of the case.

1. Program Level 1. Witness has qualified for the
program but it is the consensus of the sponsoring
agency that the witness can be protected by temporaty
short-ferm relocation or the installation of electronic
securily measures at the residence of the participant.

a. Level 1 protection will be for no longer than a
period of 60 days and will be immediately terminated
after adjudication of all involved cases, unless
circumstances require a continuation of the protective
- services as recommended by the advisory board and
approved by the Superintendent of Stafe Police. The
requesting agency will be responsible for all program
arrangements except the instalfation of the electronic
security equipment which will be handled by the
Criminal Intelligence Division's Technical Support Unit.

b. Level T protection is limited fo $2,000 for each 30-
day period and all expenditures will be in compliance
with the provisions of 18 VAC 30-180-40.

c. Al program funds for Level 1 protection will be
issued on a signed receipt fo the requesting agency
for the witness.

d.  The requesting agency will be responsible for
disbursement of program funds and for obtaining a
receipt or to have the witness obtain a receipt for alf
expenditures of program funds.

e. All unexpended funds will be returned fo the
program by the requesting agency within 72 hours of
the conclusion of protective services.,

. A detailed accounting of expended funds will be
submitfed to the Witness Protection Program
Adminisirator every 30 days by the requesting agency.

g. Any misuse of Witness Protection Program funds
may result in the termination of program services ang
reimbursement, by the requesting agency, of ah
misused funds to the Witness Protection Program.

2. Program Level 2. Wilness has gualified for the
program and it is determined that a temporary relocation
is warranted.

a. Level 2 protection will be for no longer than a
period of 60 days and will be immediately terminated
after adjudication of all involved cases, unless
circumstances require a continuation of protective
services as recommend by the advisory board and
approved by the Superintendent,

b. Arrangements for living conditions willt be made by
the requesting agency at a location determined fo be
secure and will remain in effect in keeping with the
guidelines of 19 VAC 30-180-20 and 19 VAC 30-180-
40.

19 VAC 30-180-40. Authorized expenses; availability of
service and crimes covered.

A, The Witness Protection Program funds may be used for
the following witness expenses only:

1. Reasonable lodging expenses.

2, Reimbursement - of  reasonable, related,

uninsured/unreimbursed medical expenses.
3. Vehicle/ransportation expenses.

4. Installation of systems and devices necessary to fulfill
protective services.

5. Meals or food for the program participants only.

6. Personal expenses as they relate fo the personal
hygiene of the patticipant.

7. Reasonable incidental expenses.
8. Authorized relocation expenses.

B. The service of the Wilness Protection Program will be
available as long as it is adequately funded. If the program
continues fo bhe funded, the dafa from the initial cases will be
analyzed to determine if time consltraints can be expanded fo
increase the effectiveness of the Witness Profection
Pragram.

C. The Witness Protection Program can be utilized for
assistance involving serious violent crimes defined by Articles
1,2 3, 4,5, 6, and 7 of Chapter 4 of Title 18.2 of the Code of
Virginia and felony violations listed in § 18.2-248 of the Code
of Virginia.

VA.R. Dec. No. R98-155; Filed Decemper 22, 1997, 12:47 p.m.
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CONFIDENTIAL

Memorandum of Understanding

CONFIDENTIAL

Case Number

{VSEMPP use onty)

Request information

| Date of Request ! [ { Date Assistance Needed: i i
| Approximate Duration of Assistance Needed | { Nature of Request | [ Monetary T | Tech
Investigating Agency

Name of Investigating Agency:

Investigating Agency Address

Name of Case Agent (Gontact Person}

Agency invesiigative Case Number

Telephone Number |

FAX. Number )}

Supporting Commonwealths Attormey

Name of Commenwesaiths Attormey:

Commonwealths Attomey Address

Telephone Number |

FAX Number |

[ Commonwealths Altorney Has Agreed To Prosecute The Above Referenced Cases involving This Witness

Identification Of Witness
Name of Witness Age | DateofBith | SSNE
! |
Sex of Witness | Race of Witness Address of Witiess
Maie | [Femaie | |
Qccupation of Witness
Witness Empioyer Information
Name of Employer Employer Address

Telephone Number |

FAX Number |

suopenbay |eul
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by
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Witness Vehicle Information

Vehicle #1 Make [ Modelear | License# [ License Year | License State
! | I
VIN # | Registered Owner ] Agdress of Registared Owner
Vehicle #2 Make T™ Model Year |  License# | License Year § License State
! |
VI # i Registered Owner [ Address of Registered Owner

i

Individuals Protection Has Previcusly Been Requested In This Case

Name of Individual Amount of Funding Awarded Date

||| 8| n
e fem =

QOther Individuals Cennected With This Case That Wili Reguire Assistance

Significance of Case

What is the significance of this case and what are the case objechives?

Rame of Indhidual Arnount of Funding Anticpated Date

|| e

Assess The Immediacy Of The Threat To Witness At This Time

(If additional room is needed use 2 blank sheet of paper and attach to this report)

Violence has occurred. | | Witness has received verbal threat | T'\Witness has recewed verbal threat

There is potental threat upon disclosure of witness' cogperation [ rThere 15 minmal threat.

Other: (Expian)

Submitting Autheority

Position Signature Agency

Investigating Officer

Agency Head

Commanwealths Attorney
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The Virginia State Police (VSP) and the

MEMORANDUM OF UNDERSTANDING

INTRODUCTION

are agencies

{Apency)
devoted to combating crime. To further the goals of the respective agencies and to meet their
mandate in the war against crime, the VSP and entered
(Agency)

into the following memorandum ofunderstanding,

w

AGREEMENT

- A Witness Protection Program in keeping with Section 52-35 of the Code of Virginia

will be administered by the Virginia State Police fiom the Bureau of Criminal
Investigation, Criminal Intelligence Division, 808 Moorefield Park Drive, Suite 300,
Richmond, Virginia 23236,

- Law enforcement agencies can apply for temporary assistance to assist with

alleviating potential witness intimidation after the Commonwealth Attorney for the
jurisdiction where the crime will be prosecuted has decided 10 proceed with a
prosecution.  Application will be made on the forms provided with the law
enforcement agency head and the Commonwealth Attormey signing the form.

. The Superintendent of the Virginia State Police (VSP). after a recommendation from

an Advisory Board may provide monetary and or technical assistance ta state faw
enforcement agencies after considering all mauters of concemn.

Monetary assistance will be limited up to $2.000.00 every 60 days with a renewal
request being required at least 15 days before the expiration of the assistance.
Extensions are not automatic and must be requested through the Advisory Board ror
consideration and eltimate approval by the Superintendent of State Palice,

Individuals presently serving a sentence imposed by a court and individuals currently
on parole are not cliible for assistance under this program.

Page 2

Memorandum of Understanding

6. Agencies receiving monetary assistance will be responsible for maintaining an
accounting of the funds and will file 2 report with receipis detailing expenditures
within 30 days after expiration of the assistance period.

7. This program is designed for individuals who do not posses the necessary resources to
take reasonable protection precautions. Therefore, all applicants tesources will be
considered prior to approval. Individuals with sufficient financial resources will not
be eligible for this program.

8. The tequesting agency will be responsible for all expenditres cxceeding the
approved amount.

9. This agreement may be terminated by either party upon writien notice served by
registered or certified matl

10. The requesting agency agrees to allow an inspection of the Witness Protection
Program at any time by a representative the Virginia State Police.

Agreement entered into this day of
Apency Head Colonet M. Wayne Hugpins

Superintendent
Virginia State Police

suolje|nbay jeul




EMERGENCY REGULATIONS

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

Title of Regulation; 4 VAC 20-910-10 et seq. Peartaining to
Scup (Porgy) (amending 4 VAC 20-910-45),

Statutory Authority: §§ 28.1-201 and 28.2-210 of the Code of
Virginia.

Effective Dates: January 1, 1998, to January 31, 1998.
Summary:

This emergency regulation establishes minimum size
limits, gear restrictions, and quotas for the harvest of

scup {porgy).

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

4 VAC 20-910-45. Possession limits and harvest quotas.

A. During the period January 1 through April 30 of each
year, it shall be unlawful for any person to possess aboard
any vessel or {0 land in Virginia more than 388688 20,000
pounds of scup; except when it is projected and announced
that 85% of the coastwide quota for this period has been
landed, it shall be unlawful for any person to possess aboard
any vessel cr to land in Virginia more than 1,000 pounds of
scup. ‘

B. During the period November 1 through December 31 of
each year, it shall be untawful for any person to possess
aboard any vessel or to fand in Virginia more than 42,880
8,000 pounds of scup except when it is announced that the
coastwide guota for this period has been reached.

C. Buring the period May 1 through October 31 of each
year, the commercial harvest and landing of scup in Virginia
shall be limited to 4,458 2,572 pounds.

D. For each of the time periods set forth in this section, the
Marine Resources Commission will give timely notice to the
industry of calculated poundage possession limits and quotas
and any adjustments thereto. It shall be unfawful for any
person to possess or to land any scup for commercial
purposes after any winter period coastwide quota or summer
period Virginia quota has been attained and announced as
such.

£. It shall be unlawful for any buyer of seafcod to receive
any scup after any commerciat harvest or landing quota has
been attained and announced as such. :

fs! William A. Pruitt
Commissioner

VAR Doc. No. R98-153; Filed December 19, 1997, 10:35 a.m.

E IR A
Title of Regulation; 4 VAC 20-1000-10 et seq. Pertaining
to Dredging in Submerged Aquatic Vegetation.
Statutory Authority: §§ 28.1-201 and 28.2-210 of the Code of
Virginia.
Effective Dates: December 168, 1997, to January 15, 1998,
Summary:

This emergency regulation establishes prohibjtions on
the use of clam dredge or crab dredge gear within areas
of the Commaonwealth which contain submerged aqualic
vegetation.

Agency Contact: Copies of the regulation can be obtained
from Deborah R. Cawthon, Regulatory Coordinator, Marine
Resources Commission, P.O. Box 756, Newport News, VA
23607, telephone (757) 247-2248.

CHAPTER 1000.
PERTAINING TO DREDGING IN SUBMERGED AQUATIC
VEGETATION.

4 VAC 20-1000-10. Purpose.

The purpase of this chapter is to pravide for the short-term
and long-term conservation of submerged aqualic vegelation
in the Commonweaith.

4 VAC 20-1000-20. Definitions.

The following words and term when used in this chapter
shall have the following meanings unless the context clearly
indicates othervwise.

"Areas of submerged aquatic vegefation” means those
areas which contain any of the aquatic plant species listed
below:

Zostera marina (eelgrass)
Ruppia maritima (widgeon grass)
4 VAC 20-1000-30. Dredges prohibited.

it shall be unlawful for any person to either operate or have
overboard a clam dredge or crab dredge within any area
which contains submerged aguatic vegetation.

4 VAC 20-1000-40. Penaity.

As set forth in § 28.2-903 of the Code of Virginia, any
person violating any provision of this chapter shall be guilly of
a Class 3 misdemeanor, and a second or subsequent
violation of any provision of this chapter committed by the
same person within 12 months of a prior violation is a Class 1
misdemeanor.

/s/ William A. Pruitt
Commissicner

VA.R. Doc. No. R98-154; Filed December 19, 1897, 10:36 a.m.
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HJR 519

Commission of the Future of
Transportation in Virginia

November 17, 1997, Richmond

After calling the meeting to order, Chairman Robinson yielded
the floor to the Secretary of Transportation, who further clabo-
rated his views, expressed at earlier meetings, on the ability of the
Commonwealth to meet its transportation needs without a tax in-
crease.

Secretary of Transportation
. Speaking of the catalog of transportation needs developed by
‘the commission’s Subcommittee on Needs, the secretary began by

stressing that he was reacting to a list “not of his making.” After
reiterating his opposition to new or increased taxes, he pointed to

Training

Authority
Child Day Care

HJR 622: Education for Workforce

HJR 532: State and Local Taxing

SJR 261: Richmond Regionalism
HJR 581: Early Intervention Services
SJR 350: Planning and Budgeting
Science and Technology Commission

increases in the value of highway maintenance and construction
contracts under the present administration, giving credit to in-
creases in federal aid and to a robust state economy. He expressed
confidence in additional considerable increases in federal aid un-
der the new federal highway program expected to be enacted by
Congress in the carly part of 1998. Citing also transportation
financing that is likely to result from issuance of private debt to
cover projects under the Public-Private Transportation Act, the
secretary reminded the members that he never expected Virginia’s
future transportation revenues to be limited to only those antici-
pated by the Subcommittee on Needs (and identified in the
commission’s interim report).

Disagreeing with the commission’s decision to endorse an “ag-
gressive” growth scenario for the state’s mass transit program,
the secretary again stated his opposition to revising the “modal
split” of Virginia’s transportation revenues or “opening up” the
highway construction allocation formulas. Either of these ac-
tions, he cautioned, could jeopardize Virginia’s “vigorous high-
way program.” Additional net trimming of transportation needs
would, he felt, result (i) from “no build”
decisions on some projects that either
failed to meet environmental criteria or
lacked public support and (ii) from
breaking up very large projects into
phases that could be built and funded
incrementally. He also suggested that
advances in transportation technology
will make possible increases in system
capacity without construction of addi-
tional facilities.

The commission unanimously gave
formal approval to its interim report to
the Governor and General Assembly
(already printed and distributed as
House Document No. 12 of 1998). Staff
was instructed to draft a final report of
the commission to the Governor and
General Assembly, and, if possible, pro-
vide a copy of that draft to the mem-
bers prior to the group’s next meeting,

VIRGINIA DIVISION OF LEGISLATIVE SERVICES
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December 10, 1997, Richmond

The meeting’s major focus was consideration of a draft re-
port o the commission’s work to the Governor and the 1998
Session of the General Assembly. After a wide-ranging gen-
eral discussion of the issues raised during the commission’s
two years of work, the panel agreed to recommend the passage
of five pieces of legislation:

# A bill clarifying the terms “construction” and “maintenance”
as they are used in the Code of Virginia in reference to projects
carried on, by, or through the Department of Transportation.

B A bill specifying and defining the purposes of the two major

_components of the Commonwealith Transportation Fund: the
Transportation Trust Fund and the Highway Maintenance and
Operating Fund.

& A bill requiring implementation of a comprehensive state-
wide transportation planning process for all modes of transpor-
taiion and vesting responsibility for this process in the Secre-
+ tary of Transportation.

& A bill increasing the percentage of the Transportation Trust
Fund assigned to the support of public transit {(and correspond-
ingly decreasing the percentage of the fund assigned to the sup-
port of highways) and allowing localities to use their local share
of higltway funds to support public transit operating costs.

B A resolution extending the commission’s mandate for an
additional year.

The panel alse agreed to recommend an amendment to the
budget bill to provide for a study of the needs of Virginians who
cannot drive,

There being ne objection from the voting members of the
~commission, the draft final report to the Governor and General
Assembly was deemed approved.

If an extension of the commission’s mandate is approved by
the 1998 General Assembly, the panel’s work in the coming
vear will most likely focus on prioritizing and providing ad-
equate funding for transportation needs identified in the
commission’s interim report (House Document No. 12, 1998).

The Honorable William P. Robinson, Jr., Chairman
Legislative Services contact: Alan B. Wambold

December 1997

HIR 622

' Joint Subcommittee to
Study Noncredit Education
for Workforce Training in
Virginia

November 10, 1997, Herndon

CIT Recommendations

Offering a “Blueprint for Technology-Based Economic
Growth in Virginia,” the director of the Center for Innovative
Technology (CIT) cited the work of a 1997 technology summit
sponsored by CIT, the Virginia Chamber of Commerce, and the
Virginia Technology Council that combined six regions, seven
technology sectors, and 600 business leaders, Described as the
“driving force” of Virginia’s economy, the technology sector in
the Commonwealth——encompassing acrospace, biotechnology,
electronies, high-performance manufacturing, information tech-
nology and telecommunications, and energy and environmen-
tal industries—is reflected in 2,450 companies, employing
290,000 workers and generating $13.8 billion in wages in 1996.
Growing at a rate tripling that of the overall economy, the tech-
nology sector in Virginia is expected to expand to an estimated
4,000 companies, 330,000 workers, and $22 billion in wages in
2002, Sixty-three percent of the growth in Virginia’s gross state
product in the last five years can be linked to high-technology
industries and technology workers. The information technol-
ogy industry now reports 190,000 job vacancies, a number that
is expected to double over the next five years. Northern Vir-
ginia alone reports 19,000 technology job vacancies, represent-
ing over $850 million in lost wages.

Citing a significant mismatch between workplace require-
ments and skills of the available workforce, the CIT director
noted that superior systems of higher education and public
schools are “vital” to the future of the technology industry in
Virginia. Among the recommendations offered to meet the de-
mand for technology workers:

B That 15 High Skills Workforce Development Centers, called
for by the Virginia Technology Summit’s Blueprint for Tech-
nology-Based Economic Growth in Virginia, be established in
the next 10 years to coordinate specific high-skill training needs
of particular regions and industries, that oversight for these
centers be vested in 11-member regional advisory boards ap-
pointed by the Governor, and that a statewide Workforce Train-
ing Advisory Board, consisting of the chairs of the regional
boards, be established to coordinate the activities of the centers,
Included among the centers’ work would be arranging for local
skills assessments and job counseling for workers seeking re-
training; coordinating an annual survey of regional high-skills
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training needs; soliciting proposals from community colleges,
four-year institutions, and proprietary schools to meet identi-
fied needs and determining and “certifying” which respondents
offered adequate training; awarding “certificates of completion”
to participants in these programs; and apprising local business
of these services. Individual centers could be designated as a
“Center for Excellence” for particular specialized training;
Net, Work.Virginia, the ATM broadband communications sys-
tem serving the Commonwealth, would assist in transmitting
these classes to other sites.

B That each community college serving as a regional High
Skills Workforce Development Center be appropriated $325,000
each year to support center operations, supplemented by
$150,000 in cash or in-kind coniributions from local govern-
ments or businesses in the region served, and that an additional
$500,000 be appropriated in the second year of the biennium to
the center designated as the first Center for Excellence.

B That the Virginia Community College System (VCCS) be
designated as the state agency with primary responsibility for
the Commonwealth’s high skills workforce training and devel-
opment, act as the administrative arm of the High Skills
Workforce Development Centers, and provide staff support to
Regional Advisory Boards.

B That the Commonwealth appropriate $5.4 million in the
next biennium ($1.8 million in the first year and $3.6 million
in the second year) to fund overhead costs for certified training
programs offered by a community college.

B That any entity, public or private, within the Commonwealth
be eligible to provide worker assessment and training.

B That a tuition guarantee loan program for workforce train-
ing be established.

Also noted was the goal of tripling the number of graduates
in engineering and computer science and training afl students
in technology over the next five years.

VCCS Proposals

VCCS proposals for workforce training initiatives included
the following recommendations:

B That the VCCS establish a statewide advisory council com-
prised of business and industry representatives from all regions
of the Commonwealth to advise the State Board for Commu-
nity Colleges regarding short-term, five-year, and ten-year plans
for statewide workforce development. The plans would iden-
tify current and future workforce needs as well as potential “mar-
kets” for increasing the number of workers available to busi-
ness and industry.

B That Virginia’s community colleges be equipped to deliver
quality core workforce services and programs throughout the
Commonwealth through workforce development centers and the

implementation of rapid response teams and local advisory coun-
cils at each community college. The local advisory councils
would certify to a statewide council those programs and courses
for which state funding has been provided or requested pursu-
ant to guidelines established by the State Board for Commumty
Colleges/Statewide Advisory Council.

B That the Commonwealth provide funding for lead Institutes
of Excellence where needed at Virginia’s community colleges
to provide selected specialized services to meet particular re-
gional needs or to meet statewide training or curriculum devel-
opment needs through distance learning, and that these insti-
tutes address major business sectors, such as information tech-
nologies, semi-conductors, and high performance manufactur-

ing.

B That the Virginia Community College System be recognized
in statute and funding policy as the state agency with the lead
role within the workforce development continuum for training
and retraining the workforce,

@ That the Commonwealth provide funding for workforce de-
velopment administrators at each community college campus,
based upon enroliment as well as business and indusiry needs.

B That the Commonwealth provide community colleges funds
equivalent to 30 percent of the prior year’s non-general fund
revenue collections for non-credit workforce instruction.

@ That the current funding practice for the Commonwealth’s
community colleges be amended to include non-credit FTEs in
the calculation of community college space and instructional
equipment needs.

Virginia Economic Development
Partnership

The deputy director of the Virginia Economic Development
Partnership recommended that a retraining program meeting
the needs of Virginia’s basic employers be created within and
administered by the Department of Business Assistance to offer
training modules supported by a team of representatives of Vir-
ginia business, VCCS, and the Workforce Services Program
within the department and that this program be supported by
$10 million in general funds.

This initiative would focus on needs common to multiple
industries or companies, An equivalent funding match would
be required by each company participating in the training;
trainee wages would not be included in the match. The train-
ing would likely take place at community college campuses,
although company training facilities might be used as well.
Acceptance into the training program would be contingent upon
a company training needs assessment and job analysis, as ap-
propriate, conducted through the community college system.
Funding for this initiative would support instructional costs,
community college fees, training materials, and consultants.
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The $10 million appropriation would suppert skills upgrade
training for about 12,000 to 15,000 Virginians a year.

Discussion focused on leveraging the Commonwealth’s ex-
isting resources to provide a comprehensive approach to
workforce training, the expansion of Net.Work, Virginia, and
the assessment of future needs as well as upgrading the skills of
cutrent workers.

The joint subcommittee expects to consider these proposals
and their potential coordination to develop final recommenda-
tiens for the 1998 Session of the General Assembly.

The Honorable Alan A, Diamonstein, Chairman
Legislative Services contact: Kathleen G. Harris

532

Commission on State
and Local Government
Responsibility and Taxing
Authority

November 20, 1997, Herndon

The commission met to hear about the earned income tax
credit {(EI'TC) and the expected impact of federal tax law changes
on the Commoenwealth. Several speakers in favor of the EITC
addressed the commission, and Virginia’s Tax Commissioner
explained the federal tax law changes.

Earned Income Tax Credit

Earned income tax credit legislation has been introduced
each year since 1991. Advocates of the credit argue that with
“the changes occurring as a result of welfare reform, those indi-
viduals coming into the workforce for the first time or after an
extended absence will need the credit as an extra incentive for a
successful transition into the working world.

The federal EITC is a tax credit for low-income workers
and is targeted at those workers who live with and support their
children, Individuals must work in order to get the credit, which
has been in the federal tax code since 1975, with expansions in
1936, 1990 and 1993. The intent of the expansions was to
make work pay enough to lift a family, with a full-time worker,
out of poverty. The federal EITC is administered through the
federal tax system, with the amount of the credit based on fam-
ily earnings and the number of qualifying children. It is a re-
fundable credit, with families who qualify actually receiving a
check from the federal government.

A state EITC would pick up where the federal credit stops,
applying the same eligibility rules used by the federal govern-

ment and piggybacking on the federal EITC by using a percent-
age of that credit. The credit would rise {0 a maximum amount
and gradually phase out. Such a credit would not be inexpen-
sive, especially if it is refundable, which supporters insist is a
necessary component to help those who need it the most. It
seems likely that EITC legislation, along with other tax relief
legislation, will be on the General Assembly’s plate during the
upcoming session.

Federal Tax Law Changes

Virginia is a conformity state when it comes to income taxes,
which means that in determining taxable income for state in-
come tax purposes, the taxpayer begins the calculation with his
federal adjusted gross income. Therefore, most changes in the
federal tax law will affect Virginia revenues.

According to the tax commissioner, the Taxpayer Relief Act
of 1997, which was signed by the President on August 5, 1997,
is very detailed and contains 282 provisions. The major cont-
ponents of the act include a child tax credit, post-secondary
education tax incentives, broad-based relief from capital gains
taxes, expansion of individual retirement accounts, significant
reductions in death taxes, repeal of certain corporate tax ben-
efits, and changes in the rates and bases of various federal ex-
cise taxes.

At the federal level, the act is supposed to provide net tax
reductions of $83 billion over the next five years and $250 bil-
lion over the next 10 years. At the state level, the Tax
Department’s preliminary estimates show a positive impact on
state revenues as a result of these changes. In fiscal year 1998,
the projection is an increase in tax receipts of $136.5 million;
in fiscal year 1999, $68.6 million; and in fiscal year 2000, $41.3
million.

The greatest impact seems 10 be a result of the reduction in
the capital gains rate from 28 percent to 20 percent (10 percent
for gains otherwise at 15 percent). For property held more than
five years, with the holding period beginning after December
31, 2000, the maximum capital gains rates will fall to 18 per-
cent and 8 percent. It is thought that this will encourage the
buying and selling of stock more often, which in turn produces
more revenues.

December 16, 1997, Richrmond

Public Hearings

The commission heard from the public during its final meet-
ing for 1997. Twenty-seven individuals spoke to the commis-
sion on a variety of topics, including the earned income tax
credit, Governor-¢lect Gilmore’s car tax proposal, valuation and
assessment of real property, taxation of farm land, and regional
cooperation and revenue sharing.
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The most popular topics were the Governor-elect’s car tax

.proposal and the EITC. Individual taxpayers and local govern-
‘ment representatives all spoke in favor of the proposal. Most of

the individuals talked about the burden of the tax and how un-
fair it is. Local government representatives emphasized the
importance of a dollar-for-dollar reimbursement from the state
to the localities for the car tax revenues they would no longer
collect from their taxpayers. They also requested that there be
a revenue growth mechanism in the formula and that there be a
dedicated source of funds,

The earned income tax credit was praised as a means to
help the working poor and to assist individuals in successfully
moving from the welfare roles. The refundable credit was also
described as an essential complement to the proposed car tax
cut and an investment in low-income workers and their fami-
lies. All of the EITC speakers urged the commission to support
the credit.

Future Meeting

The commission will meet on January 13, 1998, to finalize
its recommendations. The resolution (HIR 532, 1997) which
continued the commission stated that this is the last year for it
to complete its work.

Ms. Eva Tieg, Chair
Legislative Services contact: Joan E. Putney

Commission on Early
Childhood and Child Day
Care Programs

November 17, 1997, Richmond

The commission convened this fall in order to look at pro-
tection of children and quality care issues in day care settings
in the Commonwealth,

Proving ldentity

First, the commission considered a bill referred to it by the
House Committee on Education at the conclusion of the 1997
General Assembly Session. The legislation extends existing
Virginia law on requiring proof of a child’s identity upon en-
rollment in schoogl to attendance at licensed and unlicensed child
day centers. The Jegislative counsel for the National Center for
Missing and Exploited Children (NCMEC) spoke on behalf of
the legislation,

According to the National Incidence Studies on Missing,
Abducted, Runaway and Thrownaway Children published by
the Department of Justice in 1990, there are as many as 354,000
children abducted by family members every year, The study
went on to say that, because of the increased divorce, mobility
and custody fights, the incidence of family abduction “is prob-
ably the most rapidly growing” of all forms of child victimiza-
tion they studied. Further, several studies show that children
between the ages of three and five are the most frequently ab-
ducted. Most children in that age group are not enrolled in
pubtlic schools, but are more likely to be found in day care cen-
ters. The NCMEC representative argued that if the Common-
wealth has recognized the importance of locating missing chil-
dren through the use of schocl records, the next logical step
would be to require the same proof of identity for young chil-
dren in day care settings.

‘The commission generally supported the concept of the leg-
islation and recommended that the bill be expanded to include
day care homes, The chair directed staff to incorporate this
recommendation and address some technical changes to the leg-
islation.

Early Childhood Development

Second, the commission heard from the state coordinator of
the “I Am Your Child” campaign, which is a public/private
partnership to make carly childhood development a top priority
of the nation. Recent brain research on infants and toddlers
has proven that early experiences have a decisive impact on the
architecture of the brain and on the nature and extent of adult
capacities. The goals of the “I Am Your Child” campaign are
to:

B raise public awareness;

B provide families with young children with information, re-
sources and services;

B unite and expand the national, state and local efforts to im-
prove services for young children; and

B increase public willingness to make quality services and re-
sources available to families with young children,

To achieve these goals, the state initiatives recommended
are home visiting to promote healthy pregnancies and transi-
tion to parenthood; child care development to enhance avail-
ability, as well as safety and health of infants and toddlers; and
child development training for parents and child care provid-
ers, which promotes brain development research. Virginia has
the following initiatives to promote the “I Am Your Child” goals:

8 Hampton Healthy Families Partnership,

B Car seat distribution,

B Healthy Start Initiative,

B Brain Development Training Grant application,
B Home visitation programs,

B Regional Perinatal Coordinating Councils,

# Part H High Risk Tracking System,
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B HEILPLINE with the Depariment of Social Services, and
B SCHIP planning with DMAS to expand Medicaid health
care to uninsured and underinsured children,

The Virginia Department of Health has a number of preven-
tion programs to promote the health and safety of infants and
toddlers, and health nurses serve as consultants to child care
providers.

DES Activitles

Third, the commission heard from the Depariment of Social
Services (DSS) concerning the department’s activities to im-
prove the quality of child care, including Head Start Expansion
programs, scholarship assistance, consumer education, resource
- and referral and the grants to localities under the Local DSS
Quality Initiative Program. DSS also told the commission that
the child day care automation system is scheduled for imple-
mentation in the fall of 1998,

The Honorable Stanley C. Walker, Chairman
Legislative Services contact: Amy Marschean

JR 261

Joint Subcommittee Studying
Greater Richmond Area
Regionalism

December 19, 1997, Richmond

The joint subcommittee held its second meeting of the year
and received the consultant’s final report regarding the
. regionalization of certain services. The report covered the ar-
eas of transportation (including public transit), water and waste-
water treatiment, and human services (including social services/
housing and health/mental health),

Report’s Findings
The most significant findings were summarized as follows:
Transportation

B Regionalization could enhance Richmond’s ability to main-
tain its road infrastructure,

B Several low-capacity functions (e.g., traffic signal mainte-
nance) could benefit from regionalization.

B Joint procurement in transportation could reduce costs with-
out structural change.

B A comprehensive public transit system could reduce the need
for more road capacity and promote the region’s economic goals.

# The Metropolitan Planning Organization’s (MPO) short-
term public transit vision could be achieved with an annual
investment of $5.2 million, plus $2.1 million in capital costs.

B Expansion of the transit system would contribute to welfare
reform success in the region.

Water and Wastewater

B Wastewater regionalization could be a viable approach to
Richmond’s separation probiem,

E Consolidation would reduce some administrative support
costs.

B Several low-capacity functions (e.g., lab services and line
televising) could benefit from regionalization.

Human Services

B Consolidation of social services would result in some cost
savings, but local service delivery would be affected.

B A regionalized and privatized approach to welfare reform
would provide a prototype approach in the area.

B A regional intergovernmental Comprehensive Services Act
{CSA) agreement to establish a joint contract management sys-
tem could reduce costs and improve services.

B A consolidated Mental Health/Mental Retardation/Substance
Abuse Services Authority could serve as a model for regional-
izing services.

B A consolidated public health operation could reduce admin-
istrative costs, but current efforts like sharing medical person-
nel are more feasible.

Joint Subcommittee Actions

The joint subcommittee focused on the public transit rec-
ommendation dealing with the MPO’s short-term public tran-
sit vision. A budget amendment for the $7.3 million total will
be drafted prior to the subcommittee’s next meeting. Also, the
representatives from the City of Richmond and the Counties of
Chesterfield and Henrico will meet and review the other rec-
ommendations before the next meeting in order to advise the
remaining members of the subcommitiee.

January 16, 1998, was set tentatively as the next meeting
date, in Richmond, at which time the subcommittee will decide
on any recommendations it will make to the 1998 General As-
sembly.

The Honorable Henry L. Marsh 1II, Chairman
Legislative Services contact: Joan E. Putney
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JR 581

Joint Subcommittee Studying
Early Intervention Services
for Infants and Toddiers with
Disabilities

November 24, 1997, Richmond

The joint subcommittee convened its annual meeting to re-
ceive an update on the implementation of Part H services for
infants and toddlers with disabilities. Among the topics ad-
dressed at the meeting were the report of the Department of
Mental Health, Mental Retardation and Substange Abuse Ser-
vices (DMHMRSAS) and the Department of Medjeal Assis-
tance Services (BMAS) concerning maximizing federal fund-
ing for Part H services, the adequacy of Part H providers in
contracts entered into between DMAS and managed care orga-
nizations (MCOs), and the use of private insurance to cover
Part H services,

Agencies’ Report
At the requesf of the General Assembly, DMHMRSAS and

DMAS prepared a joint report on maximizing federal Medic-
aid funds for early intervention services. The report states that

. many funding sources are available and utilized for infants and
. toddlers with disabilities, thus complicating the task of identi-

fying the total sum of public dollars spent on any one child.
The report highlights the need for a centralized data system
across all participating state agencies that can be wsed to iden-
tify which funding sources are being used to cover Part H ser-
vices.

Meanwhile, DMHMRSAS and DMAS are working
collaboratively to collect, analyze and report data on infants
and toddlers with disabilities who were Medicaid recipients and
who were enrolled in Part H for fiscal year 1996-97. In addi-
tion, the report recommends the deveiopment of a work group
to examine strategies for enhancing and integrating existing
approaches for Medicaid coverage for Part H services.

Recommendations

The subcommittee made the following recommendations:

B DMHMRSAS and DMAS should provide, no later than No-
vember 13, 1998, a report on the total state and federal funding
sources being used to provide early intervention services for
infants and toddlers with disabilities.

# DMHMRSAS and DMAS should establish a work group
censisting of two members of the joint subcommittee; represen-
tatives of the Local Interagency Coordinating Council, the Vir-

. ginia Interagency Coordinating Council, Community Services

the-tegislative:Recor

Boards, theDepartment of Education, and the Department of
Social Services; and family members. As part of its study, the
work group should provide, no later than December 15, 1998, a
report on how to better coordinate and implement Part H ser-
vices. The report should address the extent to which the pro-
gram can be modified to resolve administrative problems while
delivering cost-effective and appropriate services to all who are
in need of early intervention services for infants and toddlers
with disabiljties.

B Any contract between DMAS and MCOs for early interven-
tion services for infants and toddlers with disabilities should
include sufficient Part H providers within the MCO network to
ensure the early intervention population is served.

Federal Regulations

Federal Part H regulations require that states facilitate the
coordination of payment for early intervention services from
federal, state, local and private resources (including public and
private insurance coverage). Proposed federal regulations for
the re-authorization of the Individuals with Disabilities Educa-
tion Act (IDEA), issued on October 22, 1997, specify that fami-
lies cannot be required to use their private health insurance to
pay for Part H services if any financial cost would be incurred,

These regulations define financial cost as out-of-pocket ex-
penses such as co-pays and deductibles, a decrease in lifetime
cap or other benefits, an increase in premiums, and/or discon-
tinuation of the policy. States could require families to use their
private health insurance coverage to pay for Part H early inter-
vention services if no financial cost would be incurred. The
majority of insurance policies, however, would include a finan-
cial cost to a family. The proposed federal regulations do state
that Part H funds may be used to pay the costs of co-pays and
deductibles in situations where families refuse to use their in-
surance due to incurred financial costs. Therefore, the joint
subcommittee recommended the following:

B Encourage the Governor to seek broader access to private
insurance coverage for early intervention services by filing a
letter expressing the Commonwealth’s concerns about the pro-
posed federal regulations for the re-authorization of IDEA which
specify that families cannot be required to use their private health
insurance to pay for Part H services if any financial cost would
be incurred,

B Authorize the joint subcommittee Chair to express to the
Secretary of the United States Department of Education the
subcommittee’s concerns about the proposed federal regulations.

# Introduce legislation requiring the coverage of early inter-
vention services for infants and toddlers with disabilities by
private insurers and HMOs. The bill will staie that the finan-
cial costs of co-pays and deductibles shall be paid with state,
local and federal Part H dollars.

The Honorable Mary T. Christian, Chair
Legislative Services contact: Amy Marschean

Volume 14, Issue 9 Monday, January 19, 1998

1401




350
Commission on the

Commeonwealth’s Planning
and Budgeting Process

December 19, 1997 Richmond

The final 1997 meeting of the Commission on the
Commonwealth’s Planning and Budgeting Process focused on
North Carolina’s legislaiive general fund financial model. The
computer model is used during the legislative budget review
© process to project impacts on general fund expenditures and
revenues over a 10-year period. By helping to establish a frame
of reference, the model provides a view of alternative budget
proposals.

North Carolina's Legislative Model

The model was developed in 1992 for the North Carolina
General Assembly by the Barents Group, an affiliate of KPMG
Peat Marwick., Run on a personal computer, the model is based
on the concept that the level of services will continue at the
level of the current budget year, and expenditures associated
with those service levels are adjusted for inflation and other
drivers. The base year is updated annually to provide a rolling
10-year projection.

_A senior fiscal analyst with North Carolina’s Fiscal Research
Division stressed that the model is a simulator, not a predictor,
of revenue and expenditure changes. Given the future economic
and demographic outlook, the model provides an effeciive way
of simulating changes if the budget is allowed to grow in the
future as it has in the past. The value of the long-range projec-
tions is the ability to spot trends, and the model is not intended
~ to predict future revenue and expenditures with precision. As
such, it is analogous to a performance statement used in private
businesses.

A characteristic of the model is its incorporation of expen-
diture drivers for major categories. For example, the projec-
tions in the human services category incorporate projected
changes in unemployment and demographics. The model in-
corporates, rather than duplicates, expenditure projections de-
veloped by executive branch agencies.

Using stated assumptions about the growth rates in such
elements as state population, school attendance, state empleyee
salaries, and health care costs, the model compiles the projected
levels of all general fund expenditures and revenues in future
fiscal years. The model’s current services simulation may then
be used as a iool to reflect the changes that may result from
program and policy changes as well as amendments in the as-
sumed growth rates.

December 1997

A representative of the Barents Group noted ihat the prin-
ciple benefit of the model is that it provides a systematic, struc-
tured method for integrating the best available information on
program growth, Much of the data required to be plugged into
the model is already produced by agencies, and the executive
budget office works jointly with the legislative fiscal office to
develop additional information. Fiscal notes showing the pro-
jected cost of legislative changes over a five-year peried are
now incorporated into the model during the legislative process.

The model was praised as a valuable too! in policy decision-
making. A plan to increase teacher pay to the national average
was cited as a recent example. After the general fund financial
model projected the costs of this policy change, a plan to phase
in the teacher pay increases over a number of years, coupled
with cuts in other programs of $150 million annually, was de-
veloped.

The Barents Group has remained a partner in the modeling
process, which has evolved over the past six years to add detail
while simplifying its wsability. The representatives from the
state and the consultant advised that development of a model
should combine the efforts of both outside assistance and in-
house personnel. Other lessons leamed from the North Caro-
lina experience include getting input from subject area special-
ists, emphasizing trends rather than exact numbers, keeping
the presentation of model results simple, reexamining model
design annually, and tracking model results,

Changes in programs over time have made tracking the ac-
curacy of projections difficult, especially in arcas of health care
and K-12 education funding, Even in these areas, however,
deviations have not been so great as to guestion the validity of
the model. Development of the model over the past six years
was estimated to have cost the state between $250,000 and
$300,000, plus the in-house costs of operating the model.

Resuits of Survey on Impact Statements

Staff presented the results of the survey of legislators and
legislative staff regarding satisfaction with the legislative im-
pact statement process. By a modest margin, most respondents
disagreed with the proposition that the impact statement prepa-
ration and distribution processes are satisfactory. Areas of the
greatest dissatisfaction involved the timeliness and availability
of statements. Most of the criticisms noted in respondents’ com-
ments focused on timeliness, lack of objectivity, the quality of
analysis, and the inaccessibility of staternents.

Draft Recommendations

The impact statement survey did not reveal a consensus for
specific changes in the current process. The commission is
considering a recommendation that the current impact state-
ment process, which is currently administered pursuant to ex-
ecutive order, be codified.
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Other recommendations of the commission under consider-

. ation include (i) continuing its work for a second year to exam-
! ine the feasibility of implementing a legislative expenditure

model, (ii) providing the General Assembly with access to
agency six-year expenditure needs currently prepared under
§ 2.1-394 B, and (iii) fixing several technical provisions in plan-
ning and budgeting statutes. An outline of an interim report
and draft legislation to implement these recommendations will
be forwarded to members of the commission and the advisory
committee for comments.

The Honorable Joseph V. Gartlan, Jr., Chairman ﬁ
Legislative Services contact: Franklin D, Munyan

Joint Cem“imissimi"it;)“nj
Technology and Science

September 24, 1997, Richmond

internet Yoting

At the second full commission meeting of the 1997 interim,
the IBM Corporation demonstrated the “Votlng Booth of the
Future,” a multimedia kiosk developed by TBM at the request of
the Connecticut Secretary of State for use at the 1995 World-
wide Speclal Olympics. The system uses stilt photos, graphics,
and sound to show how citizens vote today and how voting over
the internet could look in the future,

Under the current voting process, voter pagticipation is de-
clining, especially among 18-to-25-year-olds (the age group with
the most access to computers and the Internet); many people do
not like to go te a polling place because it is Inconvenient or
inaccessible; and the current process, over 200 years old, is ex-
pensive. For these reasons, the IBM representative urged Vir-
ginia (and other states) to consider voting via the Internet, which
mitlions of people can access from their homes, offices, schools,
and librarles, Short of or in addition to the actual act of voting,
the Internet could also be used to provide information on regis-
tration drives, distribute registration cards, register voters, com-
municate between election precincts, provide information about
the candidates, take public opinion polls, report campaign fi-
nances, distribute sample ballots, redistrict, and request absen-
tee ballots.

Technology currently exists that enables citizens to request
absentee ballots via the Internet; however, no state yet permits
it. Virginia could be the first state to develop a pilot project that
would permit absentee voters to make an advance request for

e=begislativesRecore

an absentee ballot. This would be the smallest implementation
step that any state could take towards voting via the Internet.
Other implementation steps include passage of electronic sig-
nature legislation (which Virginia did in 1997), passage of other
enabling legislation and/or constitutional amendments, deter-
mining the look and presentation of the Internet ballot, and
expanding the pilot project to permit the actual act of voting an
absentee ballot via the Internet.

Staff discussed the legal and practical requirements of vot-
ing via the Internet. For example, Article 11, section 3 of
Virginia’s Constitution discusses the method of voting in fairly
broad language; however, the section provides that “the ballot
box or voting machine shall be kept in public view and shall
not be opened, nor the ballots canvassed nor the votes counted,
in secret.” Current statutory provisions in Title 24.2 require
the presence of multiple officers of election and observers dur-
ing the casting of votes and counting of ballots, which is meant
to assure the public that the electoral process is fair and free
from fraud and collusion. The question arises whether or not a
personal computer, located in a voter’s home and used to cast a
vote via the Internet, violates the letter, the spirit, or both of
these constitutional and statutory provisions. Onthe other hand,
Article I1, section 3 also authorizes votes to be cast by absentee
ballot “as provided by law,” which bestows on the General As-
sembly fairly broad discretion regarding absentee voting.

Other practical and legal considerations include ensuring
that the voter is eligible, is registered, votes only once, cannot
prove how he voted (to prevent vote-buying), and maintains the
right to cast a write-in vote; the ballot is cast in secret and is
kept secret; and voting via the Internet is as convenient, acces-
sible, simple, accurate, and reliable as the current voting pro-
cess. Additional concerns include the need for alternative vot-
ing mechanisms in cases of equipment failure or system crashes,
the ability to verify the electronic voting process or audit trail,
the ability to secure equipment and material in cases of recounts
or contested elections, and the true monetary savings to the
Commonwealth if voting via the Internet is in addition to the
current voting process.

October 22, 1997

Communications Networks

The third full commission meeting of the 1997 interim was
a videoconferenced meeting that linked five sites throughout
the Commonwealth. Five commission members were present
at the meeting’s primary site at the Alexandria campus of North-
ernt Virginia Community College, with others participating from
0Old Dominion University in Norfolk, Longwood College in
Farmville, and the Halifax County/South Boston Continuing
Education Center of Longwood College in South Boston. The
North Run location of J. Sargeant Reynolds Community Col-
lege in Richmond also served as a meeting site. All sites were
open to the public, and about 65 people attended.

Volume 14, [ssue 9 Monday, January 19, 1998

1403




The president of TVW, a nonprofit, public affairs network
for Washington State that provides unedited coverage of state
government deliberations and public policy events comparable
to C-SPAN's, was the main speaker. TVW’s mission is to pro-
vide Washington’s citizens with increased access to unbiased
information about such deliberations and events through
unedited television coverage. TVW is received in 2.5 million
homes daily.

TYW’s mission also includes a commitment to increase citi-
zen accesd to state government deliberations and public policy
avents through relevant technologies other than television. In
Yanwary 1996, with the governor’s state of the state address,
TYW became the first organization in the world to “broadcast”
live audio of a public official over the Internet. On the World
. Wide Web, TVW now provides RealVideo and RealAudio ar-
chives and real-time tranamission of over 3,500 hours of pro-
gramiming. Citizens with aceess to the Internet, a sound sys-
fent, and fiee sofiware (RealVideo or RealAudio) can listen to
or watch oral argument of the Washington State Supreme Coutt;
legislative conmitiee and floor action; meetings of boards, com.
missions, and councils; press conferences; candidate debates;
and other such deliberations and events, TVW estimates that it
averages 500 “hits” a day on 1ts website,

Representatives from Net. Work. Virginia explained how the
network provided the videoconference connection for the meet-
Ing. Net. Work. Virginia, the Commonwealth’s first high-speed,
broadband communications network delivering ATM (asynchro-
nous transfer mode) service statewide, is the result of a project
led by Virginia Tech, in association with Old Dominion Uni-
versity and she Virginia Community College System to develop
universal aceess fo advanced digital communications services
for all of Virginia. The network can carry thousands of simul-
taneous, two-way flows of voice, data, and video, and is based
on &print’s existing broadband fiber optic network in Virginia,
with Bell Atlantic installing a new relay service technology that
allows users to put voice, data, and video ento one communica-
tions line. Over 190 sites are connected to the network, Par-
" ticipants include four-year colleges and universities, the Vir-
ginia Community College System, private schools, several K-
12 school systems, state agencies, and private industry. More
informaiion about Net. Work, Virginia can be found on the World
Wide Web at hitp://www.networkvirginia.net.

November 19, 1997, Richmond

Telecommunications

In part, the fourth commission meeting of the 1997 interim
broughi the commission’s work around full circle io work which
began in 1996 with the HIR 195 study commiitee, the prede-
cessor o, the commission.

The universal service fund provisions of the Federal Tele-
communications Act of 1996 were a major focus of HIR 195°s
work., With the subcommitiee’s recommendation, the 1997

General Assentbly passed HIR 635, encouraging the State Cor-
poration Commission ($CC) to continue its efforts to open up
competition in the local exchange market among telephone,
cable, and other communications companies, and HIR 444, re-
questing the Library of Virginia to develop a sirategic informa-
tion technology plan for the Commeonwealth’s public library
system.

SCC

The SCC’s report recommends that the SCC: (1) continue
its long distance and local competition initiatives (begun as early
as 1983); (ii) continue to monitor universal service proceedings
at the Federal Communications Commission (FCC), including
pending federal couri cases, and take action as appropriate; (iii)
allow the universal service fund to operate for at least two years
before assessing the need for additional state funding; and (iv)
advise the Virginia General Assembiy should the need for leg-
islation arise in the finure (none is requested for the 1998 Ses-
sion). The report, published as House Document No. 15 (1998),
includes the SCC’s order of June 30, 1997, adopting the dis-
counts for intrastate telecommunications services established
by the FCC. Adoption of these rates is a prerequisite to a state’s
eligibility for discounts funded by the universal service fund.
The SCC was one of the public utility commissions in the na-
tion to do so.

Library of Virginis

Preliminary findings in the Library of Virginia's interim
report indicate that the ability of Virginia's public libraries to
provide access to the information highway for Virginia’s citi-
zens remains extremely limited. In 1996, the library reported
to the HIR 195 subcommitice that there were only 351 comput-
ers in Virginia's public libraries used for Internet access, A
1997 update to the survey indicated that while the number of
localities offering the service has increased, the number of pub-
lic-access computers decreased to 348, The decline was attrib-
uted to a number of computers in the Norfolk library system—
initially put in service through a generous private donation—
being withdrawn from service for mechanical reasons.

Based on preliminary scenarios, the library estimated that a
$37 million commiiment of state and local funds within the
next biennium would be required to provide Virginia’s citizens
“universal access™ to the information highway through the public
library system. To implement universal access, the report rec-
ommends that (i} all Virginia public libraries and their hiblio-
graphic databases should be linked electronically; (ii) the in-
formation highway should be accessible to all citizens of the
Commonweatth through high-speed connections to the Intemet
at their local public libraries; (iit) public libraries should pro-
vide access to full text electronic resources that meet citizen’s
information needs; and (iv) public library staff should assist
citizens to use the Internet to access resources that will answer
their questions and expand their knowledge. The Library of
Virginia made no request in its 1998-2000 executive budget
submission to fund the implementation recommendations. ‘
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Public Schools

The Department of Education reported that Virginia’s schools
and libraries legitimately stand to receive $40 million frotn the
$2.25 billion universal service fund, the federaliy funded pro-
gram that will provide discounts between 20 and 90 percent for
eligible telecommunications services to schools and libraries.
Discounts are based on the percentage of students within a school
who reside in a household within 185 percent of the poverty
level (and thus are eligible for free or reduced school lunches)
and whether the school is located in an urban or rural area.
Based on the department’s preliminary data and calculations,
the average discount for Virginia schools would be 60 percent;
no school would receive less than a 40 percent discount nor
more than an 80 percent discount.

In addition to a state’s public utility commission adopting
the discounts for intrastate telecommunications services estab-
lished by the FCC, schools which apply for discounted services
must have an approved technelogy plan on file with the state’s
department of education to be eligible, Every Virginia school
division hag such a plan on file with the department. The FCC
has developed and released several forms related to the pro-
gram; however, application forms were not expected to be avail-
able until December. Under that scenario, the “filing window”
would open sometime in January and must close, under a re-
consideration order entered by the FCC, 75 days later. Services
will be covered retroactively to January 1, 1998, or the date the
contract was signed, whichever is later.

| Technology Workers

Upon the recommendation of the HIR 1935 subcommittee,
the 1997 General Assembly also passed SIR 218, requesting
the State Council of Higher Education for Virginia (SCHEV) to
examine the demand for computer scientists, engineers, and
other technologically skilled workers in Virginia industry, and
SJR 226, requesting the Center for Innovative Technology (CIT)
to report on the status of certain emerging scientific and tech-
nological assets,

SCHEYV reported that a number of recent studies have been
conducted by various organizations attempting to quantify the
much-publicized shortage of technology workers in Virginia.
These studies indicate that to keep pace with the growing de-
mand, the Commonwealth needs to supply approximately
116,000 new technology workers over the next five years (22,000
per year), Not all of these jobs will require formal degrees; on
the other hand, the 22,000 figure does not take into account
Jobs which require some level of technological competency but
are not completely technological in nature (e.g., bank tellers,
insurance agents, retail merchants), This shortcoming high-
lights one of the major challenges in closing the gap between
demand and supply and developing a clear picture of the skills
and competencies required in a rapidly changing work envi-
ronment. SCHEV’s full report will be published Jater this win-

. ter as a 1998 Senate Document.

shohiveaR

Technology Assets

CIT reported that as a whole, Virginia's science and tech-
nology assets are key to supporting existing and emerging tech-
nology-based industries as they compete in a global economy.
Various high-technology facilities in Virginia were the particu-
lar focus of CIT’s study, published as Senate Document No. 8
(1998). To fully capitalize on all the potential research, devel-
opment, and commercialization opportunities, the report rec-
ommends:

B creating a technology growth fund to meet federal matching
requirements on certain projects;

B establishing new technology innovation centers to leverage
additional funding from industry and the federal government;
B developing a statewide strategy to attract and keep federal
dollars for research and development assets;

® implementing a statewide, fully integrated technology trans-
fer network; and-

B documenting the value of university-affiliated research parks
and determining the appropriate level of state support.

Pilot Project

The commission endorsed a pilot project for 1998 which
joins the commission with Virginia Public Television,
Net.Work. Virginia, and the Division of Legislative Automated
Systems. The project’s first objective is to allow commission
members to participate in videoconferenced meetings from
within or near their home districts at public sites connected to
Net.Work.Virginia, thus saving legislators’ time and taxpay-
ers’ money. The second objective is to provide a mechanism to
increase public awareness of and participation in the
commission’s work, a goal which is achieved by broadcasting
the comimission’s meetings over Net. Work.Virginia to public
sites on the network (about 190 to date) and over Virginia Pub-
lic Television’s instructional programming to schools. A third
objective is to broadcast meetings in real time over the Internet
on the commission’s website and to preserve the unedited meet-
ings as RealVideo archives for later retrieval by citizens with
access to the Internet, a sound system, and free software. A
$100,000 appropriation has been requested to fund the pilot.

Future Meetings

Commission meetings have been scheduled for Monday,
January 5, 1998, at 10:00 a.m. in House Room D of the General
Assembly Building and again on Wednesday, January 14, 1998,
at 10:00 a.m, in the 5th Floor West Conference Room of the
General Assembly Building. More information about the com-
mission, including meeting agendas, is available from http.//
legis.state.va,us/jeots/jcots.hitm. All commission and advisory
committee meetings are open to the public.

The Honorable Kenneth R. Plum, Chairman
Staff contact: Diane E. Horvath
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By action of the 1995, 1996, and 1997 Sessions of the
General Assembly, three categories of bills have been added to
the list of legislation that must be filed by the first day of the’
(eneral Assembly Session (unless requested by the Governor

or “filed it accordance with the rules of the General Assem-
bly™.

Local Fiscal Inpact (§ 30-19.03:1; Chapter
743, 1995 Acts of Assembly)

Any bill that mandates an additional expenditure by any
county, city, or iownt must be filed on or before the first day of
the session. A mandate has the effect of (i) requiring the '
performance of a new or expanded service or maintaining an
existing service at a specific level, (if} assuming administrative
costs in support of state-related programs, or (i) furnishing
capital facilities for state-related activities.

-Prison Impact (§8 30-19.1:4 and 30-19.1:6;
Chapter 462, 1998 Acis of Assembly and

Chapter 972, 1996 Acts of Assembly)

All adult/juvenile corrections bills must have a statement of
fiscal impact prepared and must be filed on or before the first
day of the session. A fiscal impact statement is required for

any bill that would result in a net increase in periods of
imprisonment in state correctional facilities or periods of
commitment to the custedy of the Department of Juvenile
Justice, including those bills that (1) add new crimes or
increase the periods of imprisonment or commitment for
existing crimes, (ii) impose minimum or mandatory terms of
confinement, or (iii) modify the law governing release in
stich a way that the time served will increase.

Virginia Retirement System (§ 30-19.1.:7,
Chapter 610, 1997 Acts of Assembly)

Any bill that amends, repeals, or modifies any provision of
the Virginia Retirement System, the State Police Officers’
Retirement System, or the Judicial Retirement System must
be filed on or before the firsi day of the session. The Board
of Trustees of the Virginia Retirement System shall submit to
the Clerks’ offices, the Commission of Local Government,
the House Committee on Appropriations, and the Senate
Commitiee on Finance a statement of (i) the financial impact
of the proposed bill on the general fund and on the local
governments that have opted to be part of VRS and (ii) the
policy implications of the bill on the various systems admin-
istered by the Board of Trustees,

Other categories of legislation that must be filed by the first
day include local charter and optional forms bills, personal
relief (claims) bills, sales tax exemption bills, and property
tax exemption bills. There is an exemption for bills re-
quested by the Govemor,
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GENERAL NOTICES/ERRATA

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

GUIDELINES
AGRICULTURAL STEWARDSHIP ACT
April 1, 1997

Nature of These Guidelines

The Agricultural Stewardship Act' {"ASA" or "Act”) requires
that the Commissioner of Agriculture and Consumer Services
("Commissioner"y develop guideiines to assist in the
implementation of the ASA. These guidelines are not
regulations, so no one is required to abide by them. In fact,
there are no regulations anywhere concerning the ASA. The
only document that anyone must abide by is the ASA itself.

These guidelines are simply advice on how to implement the
ASA, The Commissioner expects that these guidelines will
be reviewed periodically to determine whether changes are
needed.

Who to Contact for Information

The Commissioner welcomes your questions and requests
for information about the ASA, If you would like to send a
letter, please send it to:

Commissioner of Agriculture and Consumer Services
Agricultural Stewardship Program

Virginia Department of Agriculture and Consumer
Services

P.O. Box 1163

Richmond, Virginia 23218

If you prefer to talk with someone about the ASA program,
please telephone (804) 786-3539.

Abbreviations and Definitions

Where personal pronouns are used, "he” and “she” are used
interchangeably., The following terms and abbreviations,
when used in these guidelines, shall have the following
meanings:

Act or ASA Agricultural Stewardship Act
BMP Best management practice
Board Soil and Water Conservation Board

Commissioner of Agriculture  and

Consumer Services

Commissioner

Complainant Person who submits complaint to

Commissioner pursuant to ASA

DCLS Division of Consolidated Laboratory

Services

! Article 3.1 (§ 16.1-559.1 et seq.) of Chapter 5 of Title 10.1 of the Code of
irginia.

DCR Department of Conservation and
Recreation

DEQ Department of Environmental Quality

District Soil and Water Conservation Distfrict

Extension Virginia Cooperative Extension

Farmer Agricultural producer, whether owner or
operator of farming operation in
guestion.

FOTG USDA, NRCS' Field Office Technical
Guide

FSA USDA, Farm Service Agency

Initial First investigation of a complaint to

determine  whether or not the
agricultural activity in question is
creating or will create pollution.

investigation

Jurisdiction Authority to do something under the
ASA or other law

NRCS USDA, Natural Resource Conservation
Service

SWCB State Water Control Board (a.k.a.
Virginia Water Control Board)
USDA United States Department of Agriculture
VDACS Virginia Department of Agriculture and
Consumer Services
VPA Virginia Pollution Abatement permit
from SWCB

VPDES Virginia Pollution Discharge Elimination
System permit from SWCB

VWCB Virginia Water Control Board (ak.a.

State Water Contro! Board)
Background on the ASA

Over the past seven to 10 years, a number of federal and
state laws and regulations have been proposed that would
have created strict rules to prevent pollution by governing the
way we farm. Only a few of these proposed laws and
regulations were adopted, but public opinion polls show that
the public continues to value a clean environment. In the
1990 census, Virginia had for the first time more people living
in urban and suburban areas than in rural areas. Of the
nonpeint sources of pollution, due to the vast number of
acres in agricufture, agriculture is a major contributor of
nutrients and sediments to rivers, streams and lakes. Given
the public’s continued support for a clean environment,
Virginia's increasing urbanization, and the recognition that
most farmers are good stewards of the land, Virginia's
agricultural leadership decided to take a proactive approach
to water pollution coming from agricultural lands.
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Virginia's agricultural leadership sought a way of dealing with
agricultural water pollution that was different from the
approaches used with other industries, such as
manufacturers,  Most manufacturing plants must obtain
permits and follow strict rules of operation. The agricultural
community wanied a different approach that did not rely on
permits and strict operating rules, but took into account the
wide variety of farming practices used in Virginia.

The ASA resulted from the joint work of representatives of
Virginia's agricultural community, environmental community,
Association of Scil and Water Conservation Districts, and
state agencies. They sought to develop procedures by which
individual agricultural producers can be alerted to areas of
their operations that may be causing water pollution. Rather
than developing regulations with strict rules governing every
type of farming practice, the ASA looks at each farm
individually.

Brief Sumimary of Act

The procedures created by the ASA begin with a complaint
made to the Commissioner. The Commissioner must accept
complaints alleging that a specific agricultural activity is
causing or will cause water pollution. Not all complaints must
be investigated, however. After the Commissioner receives a
complaint and the complaint is one that must be investigated,
he will ask the local Soil and Water Conservation Disfrict
(“District” or "local district”) whether it wishes to investigate
the complaint. If the Disfrict does not wish to investigate the
complaint, the Commissioner will. (A copy of the ASA is in
Appendix A)

The purpose of the investigation is to determine whether the
agricultural activity (that was the subject of the complaint) is
causing or will cause water poliution. If not, the
Commissioner will dismiss the complaint and inform the
person who made the complaint (“complainant”).

if the agricultural activity is causing or will cause water
polluticn, the ASA gives the farmer an opportunity to correct
the problem. The farmer will be asked to develop a plan
containing “stewardship measures” (ofien referred to as “best
management practices”) to prevent the water poliution. The
farmer then develops the plan, and once the pian is
complete, the Disfrict reviews it and makes recommendations
to the Commissioner. If the Commissioner approves the
plan, he will then ask the farmer to implement the pfan within
specified periods of time.

If the farmer does not develop a plan, or if the farmer
develops a plan, but fails to implement it, then (and only then)
will enforcement action under the ASA be taken against the
farmer,

In some cases, the ASA investigation will not produce
sufficient evidence to support the conclusion that the
agricultural activity in question is causing or will cause
pollution. In those cases, the investigator will see if the
farmer is receptive to suggestions on how the farmer might
improve his practices to prevent complaints in the future.

This educational role of the investigator is just as important
as anything else the investigator does pursuant {o the ASA.

SECTION A. What the Act Covers
1. Activities Covered by the ASA

The ASA applies to agricultural activities that are causing
or will cause water pollution by sedimentation, nutrients
or toxins. The only exception is when the agricultural
activity in question is already permitted by the State
Water Control Board (through the Depariment of
Envircnmental Quality). The permits are usually: a
Virginia Pollution Abatement ("VPA") permit (general or
individuai) for the storage and land application of animal
waste; a Virginia Pollution Discharge Efimination System
{"VPDES") permit for certain aquaculture facilities or for
mixed production and processing operations; or a VPA
permit for the land application of sewage sludge.

ACT APPLIES TO WATER POLLUTION FROM AG
ACTIVITIES

The ASA does not apply to forestry activities, nor does it
apply to odor concerns. Nor does the ASA apply to
landfils or waste problems that do not involve
agricultural products and that have no clear water quality
impacts. Finally, the ASA does not apply to air pollution,
nor does it apply to water pollution caused by non-
agricultural activities.

ACT DOES NOT APPLY TO:
*PERMITTED ACTIVITIES
*FORESTRY
“ODORS /AIR POLLUTION
*LANDFILLS

If a complaint alleges that a farming operation is causing
unpleasant odors, for example, neither the
Commissioner nor the local District has the authority to
investigate the complaint or to take any other action
under the ASA. In that case, the Commissioner would
inform the complainant that the ASA does not give
authority to deal with anything other than water pollution.

The Commissioner's staff will use Form 1 to determine
whether or not the complaint can be investigated under
the ASA.

2. Definitions of Sedimentation, Nutrients and Toxins

Sedimentaticn is soil material, either mineral or organic
matter, that has been transported from its original site by
air, water, or ice through the force of gravity and has
been deposited in another location. The primary focus
under the ASA will be on erosion of soil and its
deposition in adjacent surface water.

Nutrients are dry or liquid materials that provide
elements, such as nitrogen, phosphorus, and potassium,
that can nourish planis. Commercial fertilizers and
animal manures are the two primary sources used fo
supply nutrients to plants in agricultural operations, and
will be the focal point of the ASA.
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For the purposes of these guidelines, a toxin is any
substance or mixture of substances intended to be used
to prevent, destroy, repel or mitigate agricultural pests, or
to be used as a plant regulator, defoliant or desiccant,
commonly called pesticides. In addition, oil, gasoline,
diesel fuel and other petroleum products are
potentially toxic materials that are usually employed in
farming operations.

Major Pollutants Covered by the ASA:
*SEDIMENTS
*MANURE
*COMMERCIAL FERTILIZER
*PESTICIDES
*OlL, GASOLINE, DIESEL

THAT CAUSE WATER POLLUTION

Each of these potential pollutants -- soil, nutrients,
pesticides, oil, gasoline and other petroleum products --
are good and useful things when they are kept in their
proper places. It is only when any of these things
reaches a stream, river, well, lake or other water body
that they become a problem.

3. What the Act Means by "Pollution”

The ASA defines pollution as “any alteration of the
physical, chemical or biological properties of any state
waters resulting from sedimentation, nutrients, or toxins.”
(Section 10.1-559.1 of the ASA.) This means that when
sediments, nutrients or toxins enter the water from an
agricultural activity, they constitute pollution under the
ASA.

However, even if pollution is occurring, the ASA gives
the Commissioner the power to dismiss a case if the
Commissioner determines that:

“. .. the poliution is the direct result of unusual weather
events or other exceptional circumstances which could
not have been reascnably anticipated, or determines
that the pollution is not a threat o human health,
animal heailth, or aquatic life, water quality or
recreational or other beneficial uses . . " (From
§ 10.1-559.3 C of the ASA)

COMMISSIONER MAY DECIDE NO PLAN NEEDED
IF POLLUTION COMES FROM:

*HURRICANES
*DROUGHTS
*FLOODS

OR OTHER UNUSUAL WEATHER EVENTS OR
CIRCUMSTANCES

COMMISSIONER MAY DECIDE NO PLAN NEEDED
IF POLLUTION IS NOT A THREAT TO:

*HUMAN HEALTH
*ANIMAL HEALTH
*AQUATIC LIFE
"WATER QUALITY
*RECREATIONAL USES

As with all nonpoint source pollution, proof that a specific
agricultural activity is causing or will cause pollution can
be difficult, since nonpoint source pollution is, by
definition, diffuse.  In addition, two of the three
categories of pollutants at issue here - sediments and
nutrients -- find their way into water naturally as well as
from man's activities. Thus, for example, it can be
difficuit to prove that the nutrients came from a farming
operation and not from natural or other sources.

LINKING SPECIFIC POLLUTION TO A SPECIFIC AG
ACTIVITY CAN BE DIFFICULT

4. What the Investigation Has to Prove

The ASA requires that before a plan can be required, the
agricultural activity must be one that “is creating or will
create poliution.” The following is the Commissioner's
standard for determining whether the activity "is creating
or will create pollution.”

To conclude that an agricultural activity is creating or
will create pollution, there must be a reasonably
certaln link of cause and effect between the
agriculfural activity and the pollution that is being
created or that will be created.

(The term "is causing” will be used interchangeably with
the term "is creating.” Similarly, the term “will create” will
be used interchangeably with "will cause.”) The central
question is how certfain the investigator must be that the
activity is causing or will cause poliution.

Examples:

You Can See It -- Suppose an investigator is visiting a farm
during a rainstorm. A gully has eroded through the field, so
the investigator can actually see the rain washing sediment
into the stream. If an investigator can see pollution occurring,
he can conclude that the agricultural activity is causing
pollution.

Result;

A plan can be required for this field.

You Would See It - If the same investigator were visiting the
same farm on a dry day, he would not see the pollution
actually occurring. But, given the law of gravity, he can be
certain that sediment will be washed from the gully into the
stream during future rainstorms. He can be certain that this
will cause pollution.

Result:

A plan can be required for this field.

Logic Tells You -- Suppose a complaint alleges that fertilizer
is washing from a field into the adjacent stream. The farmer
uses fertilizer and does not follow a nutrient management
plan. The farmer's ferilizer application rate exceeds the
amount required by the crop., The field, which slopes slightly
toward the stream, is plowed to within five feet of the stream’s
edge. Between the field's edge and the stream is a stream
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bank, which has only thin vegetation. Because of the amount
of fertilizer applied, the slope of the field, the law of gravity,
the thin vegetation on the bank, the investigator can be
cerfain that fertilizer will wash from this field into the stream
and thus will cause pollution.

Result:

A plan can be required for this field.

You Can’t Be Certain -- Suppose that in relation to the same
complaint, the farmer applies fertilizer, but he follows a
nutrient management plan, The amount of fertilizer applied
does not exceed the crop’s needs and is applied when the
crop will use it. In addition, the field is plowed to within 20
feet of the stream's edge, but the buffer and stream bank are
thickly vegetated with grass. Because of the farmer's nutrient
management practices, and the characteristics of the buffer
and bank, the investigator cannot be sure that nutrients will
wash from this field into the stream.

Result:
A plan cannot be reguired.

Key Questicns for Determining Whether Pollution
is Qceurring or Wili Occur:

*Is there any barrier to prevent the sediment,
nutrients, or pesticides from reaching the water?

*Is the  farmer using any practices designed to
prevent the pollutant from reaching the water?

If no plan can be required under the ASA, is this the end
of the investigator's relationship with this farmer? = Not
necessarily. The investigator is free to see if the farmer
is receptive to some suggestions on how the farmer
might improve his practices to prevent complaints in the
future. This educational role of the investigator will be
just as important as anything else the investigator does
pursuant to the ASA. As a result, water quality can stil
be improved, and the farmer can enhance his protection
against future complainis.

This underscores the importance of the investigator's
maintaining a positive, non-judgmental attitude towards
the farmer during the investigation. Even though the
investigation may be somewhat upsetting for the farmer,
it can be the beginning of a positive new refationship
between the farmer and the District or VDACS.

SECTION B. How Investigations are Conducted
1. Decision to Investigate

The ASA is "complaint-driven." There can be no
investigation of any farm activity. untess the
Commissioner receives a complaint.  If the person
making the complaint gives his name, the ASA requires
that the Commissioner or the local District determine the
validity of the complaint. The ASA gives the
Commissioner the choice of whether or not io investigate
a complaint that was made anonymously.

No Complaint = no investigation
Non-anonymotis complaings = must investigate
Anonymous complaints = may investigate
2. Priority of Complaints

The Commissioner will give top priority to complaints -
non-anonymous of anonymous -- that may prove to be
serious and immediate threats to human health, animal
health, aquatic life or water quality. The ASA requires
that non-anonymous complaints be investigated, and
they will receive second priority. Anonymous complaints
will receive the lowest priority and may not be
investigated at all.

Priority of Complaints:

1. Complaints (non-anonymous or anonymous) that
may involve serious threats;

2. Non-ancnymous complaints;

3. Anonymous complaints.

3. Who Investigates

The decision as to who performs the investigation of a
complaint really lies with the local District.  Upon
receiving a complaint, the Commissioner must notify the
local District and give the District the option to
investigate the complaint. Form 2 shows the standard
manner of nctification to a District and requests their
assistance.

The District then has five days to tell the Commissioner
whether or not the District will investigate the complaint.
The District may base this decision on anything the
District chooses, and the District does not have to tell the
Commission the reason for its decision. Form 3 is
designed to provide the Disiricts with sampie (anguage
that they may use in responding to the Commissioner's
requests that they investigate.

District chooses whether or not to investigate

Some Districts have chosen not
investigations, Once a District has informed the
Commissioner that it does not intend to perform
investigations, the District does not have to respond to
the Commissioner's notification that there is a complaint.
As a courtesy, the Commissioner will always inform
these Districts of complaints in their Districts so that
these Districts will be aware of the situation.

to perform any

If a farmer has a preference as to who performs the
investigation, the farmer should let the Commissioner
know, and the Commissioner will try to accommodate his
request.

4. Time Limitations on Investigations

After receiving the complaint, the Commissioner or the
District has 21 days to investigate. If the District
conducts the investigation, the District then needs fo
send their findings to the Commissioner so that he can
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determine whether a plan is necessary. The
Commissioner is responsible for reporting his decision to
the farmer.

5. Notice to Farmer of Investigation

The farmer is entitled to notice that a complaint has been
received regarding his operation that must be
investigated. The notice may come from the
Commissioner or from the District. In all cases in which
the Commissioner will investigate, his staff in the Virginia
Department of Agriculture and Consumer Services
("VDACS") will make the initial phone call to the farmer,
following it with a written notice.

Some Districts may feel comfortable in performing
investigaticns, but would prefer to have the initial notice
of the investigation come from VDACS. VDACS will
make the initial call to the farmer, if the District has
adopted a written policy (e.g., a resolution or in meeting
minutes) stating that the District wishes to have VDACS
make the initial call. If a District has adopted such a
policy, the District should send the Commissioner a copy
of it. In the initial call, VDACS will explain that a
complaint has been received, that an investigation is
necessary, and that someone from the District will call to
arrange a time to meet. After the District representative
calls to arrange a time, the District should follow the
phone call with a short letter or memorandum
documenting the arrangements. (See Form 5.)

Some Districts may prefer to make all pre-investigation
contacts with the farmer themselves. Unless VDACS
receives a policy from a particular District to the contrary,
VDACS will assume that the District will make all of the
pre-investigation contacts, The phone call should be
documented and followed by a written notice. (See
Forms 4 & 5.)

Motice to Farmer of Investigation:

* Phone call
* Followed by letter or memo

Regardless of who makes the initial call, the person who
sends the written notice of the investigation to the farmer
should also send written information regarding the ASA,
(VDACS provides this information to the Districts.} This
gives the farmer an opportunity to get a better
understanding of the ASA, its procedures, and what the
farmer can expect regarding resolution of the complaint.

6. Notice of Findings from investigation

The Commissioner will notify the farmer of his decision
as to whether a plan is necessary. When a District
performs an investigation, they need to provide their
findings to the Commissioner so that he can make this
decision. (See Form 9.) The Commissioner's notice to
the farmer will either dismiss the complaint or inform the
farmer that he needs to submit a plan to the
Commissioner describing what will be done to correct the
pollution problem. This plan is due 60 days after the

farmer receives the written notice informing him that a
plan is necessary. {(See Form 6.) Information regarding
planning and implementation will be sent with this
notification to assist the farmer.

In addition, the farmer must begin implementing his plan
within six months of receiving notice that a plan is
necessary. Then, the farmer must complete
implementation of his plan within 18 months of receiving
the notice, The farmer can receive an extension in some
cases, as described in section 8 below,

After Notice that a Plan is Necessary:

*Within in 60 days, develop plan;

*Then have plan reviewed and approved;
*Within & months, begin implementing;
*Within 18 months, finish implementing.

Upon approving the farmer's plan, the Commissioner will
inform the farmer, the District and the complainant, (See
Forms 7 and 8))

7. Extensions of Deadlines

Sometimes a farmer may need more time to complete
implementation of his plan because of circumstances
beyond his control. The ASA provides that the
Commissioner may grant an extension of up to six
months (180 days) if a hardship exists and if the farmer
has made a request for an extension at least 60 days
prior to the date he was supposed to have completed
implementing his plan. The Commissioner will determine
that a situation constitutes a hardship if it was caused by
circumstances beyond the farmer's control, and if the
farmer has been making a good faith effort to implement
his plan. Hardship can include financial problems.

Extensions:

* Circumstances beyond farmer’s control;

* Farmer has made good faith effort to implement
plan;

* Request for extension made 60+ days before plan
due to be completed.

8. Notification of Landowner, if Different from Operator

The Commissioner will determine on a case-by-case
basis whether to notify the landowner when the
comptaint involves an agricultural activity on land that the
farmer rents from someone else. If the investigation
shows that no pollution problem exists, or if the probilem
is easily corrected by the operator's change in field
management, the Commissioner may determine that
notification of the landowner is unnecessary. If the
problem involves an old feature {e.g., an old gully) that
was created before the present operator began renting
the land, or if correcting the problem requires
construction, the Commissioner may determine that the
landowner needs to be notified.
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9. Right of Entry Explained

The ASA gives the Commissioner or the District the right
to enter the farmer’s [and to determine whether or not the
compiaint ts vafid. This entry onto the farmer's private

property must be handied

in accordance with the

farmer’s rights. (See Section F for more information on

the farmer’s rights.)

a. Constifutional Right

The United States Constitution provides that the “right
of the people to be secure in their persons, houses,
papers and effects, against unreasonable searches...
shall not be violated...”

This is part of the Fourth Amendment (4th
Amendment) to the U. S. Constitution, which protects
the people against unreasonable searches of their
property by the government. The investigation of the
complaint is a “search” under the 4th Amendment.
Therefore, the right of entry and investigation, like any
other governmental entry and investigation, always
remains subject to the 4th Amendment, as explained
below.

b. Scope of the Right of Entry

The physical scope of the right of entry is determined
by the scope of the complaint. If the complaint alleges
water pollution created by erosion coming from a
specific field on the farm, then the ASA investigator
does not have the right to enter other fields. If the
complaint is made more broadly to say that erosion is
coming from the farm as a whole into X stream, then
.the investigator's right of entry covers all of the farm
that drains info X stream. !f the complaint is made
even more broadly o say that erosion is coming from
the farm as a whole without naming the water body,
then the investigatar's right of entry covers the whole
farm.

The investigation
complaint.

ig no broader than the

Under the 4th Amendment, the ASA's right of entry is
subject to further f[imitations. With the farmer's
conseni, however, the ASA invastigator can enier,
examine or do other things:

Consent
Necessary?**
Enter fields not covered by the complaint Yes
Enter sheds, barns, houses, and other Yes
enclosed structiures
Open glove compartments, trunks, tanks, Yes
and other containers :
Bring a non-District or non-VDACS person Yes
along ‘
View the farming operation from off-site No
Enter streams adjacent to farm No

(*To be valid, consent must be given voluntarily by
someone who has the intelligence and ability to
understand the situation and the possible
consequences. For example, the consent of the
farmer's five year old child probably wouldn't work
because the child wouldn't understand the
conseguences.)

¢. When Right of Entry Begins

Under the ASA, there is no right to enter a spedciiic
farm until the Commissioner has received a complain
regarding that particufar farm and the farmer has been
given notice of the intended entry. The ASA does not
reguire that this notice be in writing, so a phene call or
statement to the farmer is sufficient, To prevent
misunderstandings, however, VDACS ang District
investigators should keep records of such phone calls,
at a minimum, and follow with a written notice to the
farmer to confirm ihe investigator's oral statements.
{See Forms 4 & 5.)

d. Role of the Investigator

The ASA investigator is not police officer, but a
witness who has the right to enter land to conduct an
investigation and collect information.

e. When Right of Entry is Denied

If the farmer denies the investigator entry onto the land
or if the farmer later withdraws his consent regarding .
the investigator's entry, the investigator must leave the
farmer's property immediately. The investigator.
should report this to the VDACS ASA staif as soon as
possible. It may be possible for the Commissioner to
obtain a court order allowing entry, and the farmer may
be subject to a civil penaily under the ASA.

If a farmer threatens the investigator, then the
investigator should leave immediately. The
investigator sheould make no counter-threats nor do
anything that could escatate the situation, but maintain
a professional manner. The investigator should report
the threat to the VDACS ASA staff immediately so that
VDACS can take over the case.

f. Unclear Situations

if a District employee has a question regarding an
unclear situation, he may call the VDACS ASA staff at
804/786-3539, who will try to find the answer.

in the long run, understanding and respecling the
farmer's rights is imporiant because violation of
Constitutional rights tends to give the government
agency and program a bad reputation, eroding public
support, In the shor run, violation of a person’s rights
can jeopardize the case. Evidence obtained in
viclation of the 4th Amendment is likely to be
inadmissible in court.
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10. Purpose and Scope of Initial Investigation

The purpose of the initial investigation is to answer a
single question: Is there substantial evidence that the
agricultural activity in question is causing or will cause
water poliution from sedimentation, nutrients or toxins, as
alleged in the complaint?  When performing an
investigation, information to answer this question can be
recorded on Form 9.

Answer the Question:
Yes or No

Is there substantial evidence that the agricultural
activity is causing or will cause water pollution?

Activities that are causing or will cause potlution that
were not the subject of the complaint should be pointed
out to the farmer as areas that the farmer needs to
address, but with the understanding that these areas are
not covered by the ASA complaint. The ASA's
jurisdiction is “complaint-driven” and limited to the terms
of the complaint. Thus, trying to enforce the ASA's
requirements with respect to activities that were not
mentioned in the complaint would be impossible.

Examples:

The complaint alleges that severe erosion in a farm field
bardering a stream is causing pollution. The investigation
cenfirms that this erosion is causing pollution of the stream
hrough  sedimentation. During the investigation, the
investigator also notices that the farmers manure-
management practices in the nearby loafing lot are also
causing pollution. The nutrients from the loafing lot are
draining into the stream, but not through the eroded area that
was the subject of the complaint.

Result:

The investigator should advise the farmer that the manure
also appears to be causing poliution and that the farmer
would be wise to correct the situation. An ASA plan can be
required, however, only for the erosion problem specified in
the complaint.

A similar complaint alleges that erosion in a field bordering a
stream is causing pollution. The investigation confirms that
this erosion is causing pollution of the stream through
sedimentation. During the investigation, the investigator also
notices that the farmer's manure-management practices in
the nearby loafing lot are alsoc causing poliution through
nutrients. The nutrients are draining into the stream - this
time, through the eroded area that was the subject of the
complaint.

Result:

An ASA plan that covers both the manure-management
practices and the eroded area can be required, because the
nutrients are being delivered to the stream through the
roded area, which was the subject of the complaint.

Sometimes, the guestion of whether or not a particular
activity is covered by the complaint and, thus, should be
included in the ASA plan will be difficult to answer. If a
District employee or anyone else has a question regarding
such a situation, he may call the VDACS ASA staff at
804/786-3539, who will assist in determining the answer,

11. Evidence

The ASA requires that there be “substantial evidence”
that the agricultural activity is causing or will cause water
pollution, This means that the evidence must be clear
and must show cause and effect: that the agricultural
activity caused or will cause pollution. In addition, there
must be some evidence to support each step in the
logical conclusion that activity X caused pollution Y.

a, "Real” Evidence

‘Real” evidence is physical evidence (as opposed to
testimony). Water samples, maps and photographs
are examples of real evidence. Developing a standard
procedure within the coffice as to the labeling and
storage of physical evidence should be done. Keeping
physical evidence in locked closets or cabinets is
necessary. This will assist VDACS if any enforcement
action becomes necessary.

With maps, it will help to know who made the map
(e.g., USGS or FSA), whether there have been any
changes on the farm since the map was made, and if
the map is labeled.

With all physical evidence, investigators need to
maintain an unbroken chain of custody {(possession).
The purpose of the chain of custody is to be able to
account for the whereabouts of the evidence at any
time between the taking of the evidence and the
evidence's arrival at VDACS in connection with an
enforcement action. The investigator does not have to
prove that no one ever tampered with the sample --
only that the handling of the sample adhered to a
system of identification (e.g., labeling) and custody.

b. Transporting Evidence

To maintain the chain of custody, evidence needs be
transported by the investigator, by someone the
investigator knows and trusts (and who would be
willing to testify, if necessary), or by any standard
means that will provide a receipt {e.g., registered mail,
return receipt requested; a private courier service; or a
private mail service). For samples to be tested,
laboratories are generally aware of chain-of-custody
questions and have procedures to prevent chain-of-
custody problems. Thus, ASA investigators need to
be concerned about custody issues only before the
evidence reaches VDACS.

c. Written Evidence

Official publications, such as the Field Office Technical
Guide ("FOTG"), are often easily admitted into
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evidence in court. The rules regarding other types of
writings (e.g., the plans) are too complex o go into
detail, except to say that original documents are
preferred over duplicates (e.g., photocopies).
Duplicates are usually admissible, but only if they are
exact copies of the original and if the original is
unavailable.

d. Oral Testimony

ASA investigators may have to appear as witnesses at
hearings pursuant to the ASA, A witness’ testimony is
just as good evidence as any other kind. It will help
the investigator if the investigator keeps notes
regarding an investigation,

e. Approved Laboratory

For scientific analysis of any water samples or other
evidence, the investigator should send the sample or
other evidence to the state's laboratory, the Division of
Consolidated Laboratory Services ("DCLS"}. Private
laboratories are available, but should not be used in
the ASA program for cost reasons. DCLS’ services
are in great demand among state agencies, and DCLS
will often be unable to meet the ASA deadlines (e.g.,
21 days for investigation), unless they are notified that
the sample is being used in connection with
investigation of a poilution complaint. A form (Form
11) stating that the sample is for investigation of a
pollution complaint must be attached to the sample
when i{ arrives at DCLS.

12. Sample Collection Techniques

Teo maintain uniformity in the state’s system of collecting
water samples, VDACS will use the procedures
developed by the Virginia Water Control Board (VWCB),
as set forth in the applicable sections of VWCB's "Water
Quality Assessment Operating Procedures Manual”
VDACS will send a copies of this Manual to each of the
Districts that performs investigations.

Due to the complexity and cost of water sampling and
analysis, water samples should be taken only when they
are absolutely necessary to prove a case. When an
investigator can see that pollutants are entering or will
enter the water body in question, he will not need to take
samples because the case can be proven through
photographs, maps, eye-witness testimony, and the law
of gravity. The experience of other states that have
programs similtar to the ASA suggests that sampling is
only necessary in a few cases. If sampling is necessary,
VDACS' staff will be available to assist Districts until
resources are available fo supply sampling equipment
and training to the Districts, VDACS will also pay for the
sample and analysis, if the District notifies VDACS that a
water sample may be needed and VDACS agrees.

SECTION C. Confidentiality of Information

While an investigation is under way, disclosing information
regarding the investigation can, in many cases, compromise

or ruin any enforcement actions that may need to be taken
later. The farmer may be understandably anxious to review
whatever notes and records the investigator has made before
the investigation is concluded, but the farmer should not be
allowed to do so until the investigation is concluded. If at the
conclusion of the investigation the farmer wants to know
whether or not he will need to develop a plan, the investigator
may give the farmer his opinion, but should also tel! the
farmer that this is subject to the Commissioner's ullimate
decision. At the conclusicn of the investigation, the farmer
also has the right to review the investigator's materiais.

Neither is it appropriate to disclose information about an
on-going investigation to anyone who does not work for the
District or VDACS. The farmer's interest in keeping matters
regarding an investigation of his practices confidential should
be respected. In addition, allowing outside parties (e.g., the
press) to, in effect, participate in the investigation by
disclosing information about it is likely to compromise the
case, in one way or anolher. Thus, it is essential that all
information regarding on-going investigations be kept
confidential.

This confidentiality extends to all aspects of the case,
including disclosure of the name of the farmer or the name or
location of the farm. For example, if semeone (other than the
complainant) asks whether Mr. Jones' farming operation is
being investigated, the investigator (or anyone else from the
District, whether employee or director) should simply respond
that the District is unable to say either "yes" or "no” because
the District has a strict policy that prohibits discussion of
anything related to such matters.

Only the farmer has the right to receive information
from the District regarding his case.

information
investigation is over,
should disclose any

The same principles apply {o disclosing
regarding the complainant. Until the
neither VDACS nor the District
information regarding the complainant.

Information regarding  the
confidentiai, too.

complainant is

The District board of directors should go into executive
session to discuss any on-going invesligafions and, if any
have been filed, appeals or other litigated matters. In
addition, the board's minutes that will made available {o the
public should not disclose information regarding on-going
investigations, appeals or other litigated matters. (The
Depariment of Conservation and Recreation has supplied
Districts with information on how io go into and out of
executive session and related matlers.)

A District may receive a reqguest under the Virginia
Freedom of Information Act {Chapter 21 {Section 2 1-340 et
seq.) of Titie 2.1 of the Code of Virginia]("FOIA”) to disclose
records regarding an on-going investigation. Each request
for records must be made in writing; if a District receives an
oral request for records, the District must then advise the
person. making the request that the request must be made In
writing. The District should not respond to any oral requests,
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only written requests. If the District does receive a written

' request for records, FOIA gives the District five work days to
" respond to the reguest.

(This five-day deadline may be
extended under limited circumstances,) If the District
receives a written request for records regarding an an-going
investigation, the District’s response must:

(i} deny disclosure of all records or portions of records
that contain information regarding the on-going
investigation; (ii} state that records related to on-going
investigations are not subject to disclosure; and (i) cite
as authority for denying the records Sections 2.1-342 (A)
and 10.1-558.9 of the Code of Virginia.

Once an investigation has been concluded, the records
regarding it may legally be disclosed, in many instances. To
minimize the possibility of FOIA requests made to Districts,
the Districts should turn over all of their written material
{including notes) and evidence to VDACS. Failure to abide
by the requirements of FOIA can subject a District director or
employee to personal liability. To minimize their exposure o
liability, Districts should not keep copies of matters retated to
the investigation. VDACS will supply copies to the District
later if the District wants them,

To minimize potential FOIA problems, Districts
should send all records and evidence related to an
investigation to VDACS,

The District may decide that it is better policy not to
disclose the names of farmers involved in ASA matters or

iIocational informational regarding their farms, even after the
investigations have been concluded.

if a District has a
question regarding its legal abligations in connection with
disclosure of records, the District should pose these to their
lawyer or to the local Commonwealth's Attorney who
represents the District.

While making records, investigators should remember that
the records will be shared with the farmer, in many cases,
and, occasionally, the public. These records may even be
published in the newspaper or on radio or tefevision. Thus,
the investigator should record only accurate, factual
information, such as what was seen and even what was said
-- never the investigator's opinion of the farmer {or anyone
else) as a person. Untrue statements or statements of
opinion regarding a person’s character, health or looks may
constitute slander and, if published, libel.

SECTION D.
Implementation

Subsequent Investigations to Check

After the initial investigation has been completed, no
further investigation is necessary if the Commissioner has
determined that no plan is necessary. Subsequent
investigations are necessary only when an ASA plan is
required. The purpose of the subsequent investigations is to
determine whether the farmer is implementing his ASA plan
in accordance with his implementation schedule.

Subsequent investigations have enforcement implications,
which are the Commissioner's responsibility; so, Districts

should not undertake subsequent investigations without

VDACS' express agreement. (This need for agreement from
the Commissioner does not apply to a District's "spot-check”
investigation to determine compliance with a cost-share
agreement, even for a practice installed to meet ASA
requirements.) Conversely, some Districts will not want to
undertake any subsequent investigations, and that desire will
be respected,

SECTION E: Appeais and Other Hearings

The ASA gives "persons aggrieved” the right to appeal any
decision of the Commissioner to the Virginia Soil and Water
Conservation Board (“Board”). "Persons aggrieved’ means
the farmer and may also include anyone else who has a
“substantial, immediate pecuniary interest” (e.g., economic
harm).

Decisions of the Commissioner:

*The a complaint does or does not come under the
ASA’s jurisdiction;

*That an investigation of a complaint is or is not
necessary,;

*That a plan is or is not necessary;

*That the plan is or is not approved;

*That the farmer is or is not entitled to an extension;
*That the farmer is or is not implementing his plan
according to schedule;

*That the farmer has or has not completed
implementation according to schedule;

*That a civil penalty can be assessed;

*That a corrective order should or should not be
issued;

*That an emergency situation exists
special action.

requiring

The farmer or other appellant also has the right to request
a discussion with the Commissioner hefore he makes any of
these decisions (except the decisions regarding jurisdiction
and whether the complaint should be investigated, which will
be made before the farmer is aware of the complaint).

If he or she is dissatisfied with the Board's decision in an
appeal, a party o the proceeding may then appeal to circuit
court. Appeals may be made, in some instances, from circuit
court decisions to higher courts.

Appeals:

*First, to the Soil and Water Conservation Board;
*Next, to circuit court;
*Then, to appellate court(s).

The ASA provides that the farmer or other appellant may
have a “hearing” before the Commissioner in connection with
the issuance of any order pursuant to the ASA. (See e.g.,
Section 10.1-559.4 (B) of the ASA, which gives the farmer or
other appellant the right to a hearing prior o the issuance of
a corrective order.) During these hearings, the propriety of
the issuance of the order will be determined. These hearings
may be more formal than a simple discussion with the
Commissioner, if the farmer desires a more formal
proceeding.
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During hearings and appeals, District investigators and
VDACS staff may be called as witnesses. District
investigators and VDACS staff have no obligation in these
proceedings to make any determinations, but only to provide
evidence. Staff from the Depantment of Conservation and
Recreation ("DCR") provides staff services to the Board.

Appeals conducted by the Board under the ASA would be
conducted in accordance with Article 3 of Virginia's
Administrative Process Act® Appeals to circuit court and
thereafter to appellate courts would follow the courts’ own
procedural rules.

SECTION F: Farmer's Rights

The farmer always has all of the rights given to him by the
U.S. and Virginia Constitutions, and the ASA cannot take
those rights away. Of his Constitutional rights, the farmer’s
right to be protected from unreasonable searches and
seizures and the farmer's right to due process would be the
greatest concerns in relation to the ASA. The farmer also
has the right to consult with his own attorney, if he wishes, in
connection with any aspeci of, or proceeding under the ASA.

Farmer's Rights:

*Constitutional rights, especially
-Protection against unreasonable searches,
-Due process,
*Nofices of investigation,
disapproval and orders;
*Right to discussions with Commissioner before
decisions;
*Right to hearings regarding orders;
*Right to appeal decisions of the Commissioner;
*Right to appeal decision of Scil and Water
Conservation Board;
*Right to seek appeal of circuit court decision.

plan approval or

A list that shows the farmer's rights at each stage of the
initial investigation is attached.

SBECTION G: Sources of Assistance for Farmers

There are several sources of assistance available to
farmers to address poliution problems and to develop
stewardship measures and plans. Areas of assistance and
possible sources are listed below:

1. Technical Assistance

Planning and, if necessary, engineering assistance is
often available through:

- Local Soil and Water Conservation District

- Department of Conservation and Recreation

- Natural Resources Conservation Service

- Virginia Cooperative Extension

- Virginia Department of Agriculture and Consumer
Services

2 See Article 3 (§ 9-6.14:11 el seq.) of Chapter 1.1.1 of Title 9 of the Code of

Virginia.

- Private businesses
- Consultants
- Agribusiness organizations

2. Cost-Sharing

Cost-Share assistance that
jimplement plans is offered by:

may be available to

- Local Soil and Water Conservation Districts
- Farm Service Agency (USDA)

3. Financial Planning

Financial planning is always a consideration when
making decisions that affect a farming operation. There
are several organizations that can be of assistance to
the farmer in his financial planning:

- Virginia Cooperative Extension Farm
Management Agents)

- Private financial institutions (e.g., commercial banks,
agricultural financing organizations)

- Small business development centers (statewide,
state-funded network of centers, usually at state

colleges and universities)

(e.g.

4, Physical Planning for Compliance with ASA

The ASA requires that the plan be returned io the
Commissioner's Office and the District within 60 days
after receiving notice that a plan is necessary. The local
District must then review the plan and if the plan meets
reguirements, then Commissioner must approve the plan
within 30 days and send notice of approval to the farmer,
The farmer must begin implementing the plan within six
months and complete plan implementation within 18
months after the plan approval date.

A. Public Sources of assistance in planning

- Local Soit and Water Conservation District

- Department of Congervation and Recreation

- Natural Resource Conservation Service

- Virginia Cooperative Extension

- Virginia Department of Agriculiure and Consumer
Services

B. Private Sources

- Private businesses
consulting firms)
- Agribusiness organizations

(e.g., engineering and

C. Required Contents of Plans

The following are the minimum requirements of plan
under the ASA:

The plan must include:

- Stewardship measures needed to prevent the
nollution, and
- Implementation schedule.
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The plan should also include:

- Tract map,

- Affected water feature designated,
- Soils map,

- Statement of poilution problem, and
- Signature page for

- Farmer,
- L.ocal District, and
- Commissioner.

These plans may be submitted in the simplest form {e.g.,
in handwriting with photocopies of maps). More
sophisticated forms of plans, such as plans developed
using the various conservation computer programs, are
acceptable, too. Planners simply need to remember that
the ASA sets a 60-day deadline for developing the plan,
s0 planners may want to develop simple plans to prevent
or eliminate the pollution to meet the 60-day deadline. If
necessary, simple plans can be converted into more
sophisticated formats later, after this deadline has been
met. Planners should be also sensitive to the fact that
the farmer then has a second deadline to meet. the
farmer must begin implementing the plan within six
months of receiving the official notice that the plan has
been approved.

Amendments to existing conservation plans are
acceptable, too, as long as the amendments prevent or
eliminate the pollution.

Form 10 provides an example format of the “"bare
necessities” of an ASA plan.

To make the planning process most effective, farmers
should be given options for solving their pollution
probtem whenever possible. In terms of appropriate
options, the ASA defines stewardship measures as ‘the
best available nonpoint source control methods,
technologies, processes, siting criteria, operating
methods or other alternatives.” There are often a variety
of best management practices that can be employed to
solve a single pollution problem. Thus, the planner will
often have a wide variety of types of options - from
structural practices to changing sites for an activity to
changes in operating methods - that can be offered to
the farmer as solutions to the pollution problem, These
options need not be the most expensive or employ the
most sophisticated technology; they only need to prevent
the pollution in question to be the "best”.

5. Support & preventative measures -- Roles of
agricultural and commodity organizations

The agricuftural and commodity organizations can be
leaders in supporting their producers and in educating
them on Best Management Practices to avoid conflicts
and potential pollution problems. As Virginia continues
to urbanize, it will become more important for producers
to become more aware of environmental concerns and
address these issues before problems arise. Some

groups have already begun taking action on educating
their producers, as described below:

- National Pork Producers Council and the Virginia
Pork Industry Association - Environmental Assuranc:e
Program

- Virginia Poultry Federation - nutrient management
planning commitment

- Virginia Farm Bureau Federation -- Natural and
Environmental Resources Regional Workshops

In addition, Virginia Cooperative Exiension has
developed an on-farm self-assessment program that can
help producers identify potential sources of water

pollution.  This program, which will be available to
farmers throughout the state during the coming year is
called:

- Farm*A*Syst

Local Extension agents can help farmers learn more
about Farm*A*Syst. Using Farm*A*Syst can be an
important step that farmers can take to prevent certain
ground water pollution problems.

SECTION H. Violations and Penalties

Under the ASA, no violation occurs until the Commissioner
issues a corrective order and the farmer fails to comply with it
or if the farmer denies an investigator the right of entry. The
Commissioner must issue a corrective order if the farmer is
found to need a plan and fails to submit it or if the farmer fails
to implement his plan according to his schedule,

Violations:

*Farmer denies or revokes investigator's right of entry;
*Farmer fails to comply with a corrective order

-To submit plan, or

-To implement plan.

This means that if a farmer atlows the investigator to enter
the land and complete the investigation and then develops a
plan and implements it according to schedute, the farmer is
not in violation of the ASA -- despite the fact that the farmer's
operation was causing or would have caused pollution. [f the
farmer complies with the process establishes by the ASA, he
is a “good steward” despite the previous problems because
he corrected them.

If a farmer fails to comply, he may be subject to civil
penalties and orders issued by either the Commissioner or a
court. The ASA does not create any crime - only civil
violations,

Penalties:

*Civil penalty of up to $5,000 per violation, per day of
violation;
*Orders from Commissioner or court.
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ASA creates no crime.
SECTION 1. intergovernmental Cooperation

The ASA requires that agricultural activities that are
causing or will cause water poliution be corrected. It is very
important that all agencies work together in a cooperative
effort using a common-sense approach to assist farmers in
effectively correcting these problems. Listed below are
agencies and their roles in relation to the ASA.

1. The Department of Environmental Quality and the
Virginia Water Control Board (‘DEQ" and “VWCRB")

Virginia's State Water Control Law gives the VWCB
broad jurisdiction over almost all types of water pollution,
whether point source or nonpoint source, whether
agricultural or non-agriculiural in origin, and involving
any type of pollutant. (See Section 62.1-44.5 of the
Code of Virginia.) The ASA gives the Commissioner
jurisdiction over a smaller porticn of this same area of
concern; water pollution caused by three types of
poliutants coming from agricuttural activities not currently
subject to a permit issced by VWCB through DEQ. The
Commissioner's and the VWCB's jurisdiction overlap, but
the Commissioner’s jurisdiction is a subset of the
VWCB's. (This concept is illustrated by the figure in
Appendix C.}

DEQ and Commissioner share jurisdiction over
agricultural nenpoint source pollution

The YWCB has asserted its jurisdiction over certain
types of agriculttural operations by requiring them to
obtain permits. For those agricultural activities that are
subject to a permit issued by the VWCB (through DEQ),
the ASA is not applicable. The ASA expressly provides
that those operations are exempt from the ASA. When a
complaint arises regarding an operation that is subject to
a VWCB permit (most ofiten a VPA or VPDES permit),
the complaint must be dismissed, and the farmer should
be informed that he should check to make certain that
the farmer is in compliance with his VWCB permit. The

= farmer should be given the address and phone number
of his regional DEQ office so that DEQ can answer any
questions that the farmer may have.

In addiiton to sharing joint jurisdiction over a set of water
poliution concerns, DEQ participates in the ad hoc
comnittee that is assisting the Commissicher in the
development of these guidelines ("ad hoc committee”).
DEQ is also providing VDACS staff with training in
investigating, water sampling and collecting evidence. If
any District officers or employees are interested in
discussing investigation technigues with DEQ staff,
District officers and employees may contact their
regional DEQ office.

2. The Department of Conservation and Recreation
('DCRY).

DCR is Virginia's primary natural resource conservation
agency and provides farmers with technical assistance in

developing nutrient management plans. In this program,
DCR maintains a staff of specialists in field offices
throughout the state to provide nufrient management
planning {(NMP} assistance. Closely connected with the
NMP technical assistance program is DCR’s certification
program for nutrient management planners from both
private and public organizations.

In addition to its prograrms related to NMP, DCR provides
the Districts with coordination services at the state level.
DCR is the major conduit of funds for Districts. An
integral part of this program is the state cost-share
program that DCR administers and the Districts
implement,

DCR collects tand-use and related data from across the
state to identify small watersheds where the potential for
nonpoint source poliution is high. DCR also provides
various predictive modeling services that help estimate
the progress made in reducing nonpoint source pollution.

Of particular interest to the ASA program is DCR'’s close
relationship with the Virginia Soil and Water
Conservation Board ("Board”}. DCR provides the staff
services to the Board that will help the Board meet its
ASA obligations.

In relation to the ASA, DCR is likely to continue providing
its NMP assistance to farmers with correspending ASA
planning needs, as well as cost-share assistance {when
appropriate). Finally, DCR has participated in the
creation of the ASA and in the ad hoc committee.

3. Natural Resources Conservation Service ("NRCS”)

The United States Depantment of Agriculture, NRCS
(formerty known as the Scil Conservation Service) was
formed in response to the "Dust Bowl" that devastated
agricultural production in the 1930s and contribuied {o
the Depression. Over the years, the NRCS has
developed numerous conservation techniques and
practices to conserve, improve and sustain natural
resources on private lands. The NRCS pioneered the
planning approach to conservaticn management.

Today, in addition to setting the standards for a wide
variety of conservation practices, the NRCS provides
technical assistance to landowners and managers in
many localities throughout the state. These technical
assistants often work closely with the local Districts. The
NRCS also assists other federal agencies in
administering the federal cost-share program for
agricultural conservation practices.

in relation to the ASA, the NRCS will continue to provide
its technical and cost-share assistance (when and where
appropriate) to farmers faced with ASA needs. Finally,
NRCS participates in the ad hoc committee.

4. Virginia Cooperative Extension ("Extension”)

Extensfon has played an impertant role over the years by
providing fandowners and managers with education
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regarding a wide variety of concerns. These educational
services range from production matters to farm financial
planning to natural resource technical and planning
assistance.

In relation to the ASA, Extension will continue to provide
technical and planning assistance to farmers to prevent
complaints under the ASA and to assist in the
preparation of ASA plans, at least in those areas where
Extension has resources to provide such assistance.
Extension's Farm Management Agents, who provide
financiat planning assistance, may be called upon to
provide financial planning assistance in relation to the
development of an ASA plan. In response to farmers’
questions, Extension is also likely to provide some
education to farmers regarding the ASA itself. Extension
has a representative on the ad hoc committee.,

5. Soil and Water Conservation Districts ("Districts”)

As described in other sections of these guidelines, the
Districts may play a role in investigating complaints, if
they choose to do s0. The decision of whether or not to
perform investigations lies with each District individually.
Pursuant to the ASA, all Districts will play a role in the
ASA by reviewing ASA plans before they are sent to the
Commissioner. '

As actual political subdivisions of the Commonwealth,
the Districts are the local sources of technical and
planning assistance for agricultural conservation
practices, in many instances. Like the NRCS, the District
system was developed in response to the Dust Bowl of
the 1930s. Over the decades, the work of Districts,
together with other conservation agencies, has helped
produce an advanced agricultural system.

The Districts are the local administrators of the cost-
share program. Beyond the investigative and review
roles that the ASA speaks to directly, the Districts are
likely to provide continued planning and technical
assistance to farmers with ASA needs. Where and when
appropriate, the Districts are likely to provide cost-share
assistance, too. Finally, the Districts have played a vital
role on the ad hoc committee.

6. Chesapeake Bay Local Assistance Department
(*CBLAD™

The Chesapeake Bay Preservation Act (“Bay Act") was
enacted in 1988, and CBLAD was established shortly
thereafter to administer the Bay Act’s programs.

Section 10.1-559.10 of the ASA makes it clear that any
local government may adopt an ordinance establishing a
process for filing complaints, investigating them, and
creating agricultural stewardship plans where necessary
to correct pollution problems, provided that such
ordinances meet certain conditions set forth in this
section. Subsection B also states that adoption of such
ordinances shall not interfere, conflict with, supplant, or
otherwise affect any other ordinance previously adopted
(prior to July 1, 1996). This includes ordinances adopted

pursuant to the Bay Act. If any localities adopt ASA
ordinances, these ASA ordinances are intended to
supplement and work alongside those other ordinances.

Likewise, § 10.1-559.11 seeks to address potential
conflicts with the Bay Act regulations. This section
states that nothing in the ASA shall be interpreted to
duplicate the agricultural requirements in the regulations
adopted pursuant to the Bay Act. In fact, the ASA is
intended to supplement and work alongside the Bay Act
and its regulations. ASA investigators and planners
should note that, while the ASA guidelines seek to
provide consistent implementation process across local
jurisdictional boundaries, local enforcement of violations
of Bay Act ordinances may vary somewhat from one
locality to another.

Under the Bay Act regulations and local Bay Act
ordinances, agricultural landowners are required to (i)
establish (where one does not exist) and maintain a 100-
foot-wide vegetated buffer separating the land upon
which agricultural activities are being conducted and
adjacent environmentally sensitive features, and (i)
obtain a soil and water quality conservation plan
(SWQCP) addressing erosion, nufrients and pesticides.
This plan must be approved by the local District Board.
A SWQCP, or parts thereof, is only required to be
implemented if a reduction in the width of the 100-foot-
buffer is sought.

If an ASA investigator is informed by the farmer that
the farmer has a Bay Act SWQCP, the investigator
should review the plan to see what best management
practices (BMPs) have been recommended for water
quality protection and what is actually being
implemented by the farmer.

In some cases, the ASA investigator may find that the
BMP recommended in the SWQCP already addresses
the water quality problem complained of, but was not
required to be implemented under the Bay Act. Rather
than duplicating efforts, the ASA investigator may
simply refer fo the information in the SWQCP and
recommend that the farmer implement any or all
relevant parts of the plan that address the identified
ASA water quality problem.

Local governments in Tidewater Virginia may consider
the ASA as a way by which the ASA’'s enforcement
mechanisms may be used to further the goals of the
Bay Act.

if an ASA complaint involves a Bay Act vegetated
buffer (e.g., a channel has formed in the field and
continues through the buffer emptying directly into the
stream), the stewardship measures included in the
ASA plan must not conflict with sither the allowable
buffer reductions under the Bay Act regulations or with
the buffer performance criteria established via the Bay
Act. If the ASA investigator or planner has questions
regarding the reduction rules or the performance
criteria, the investigator or planner should contact the
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locat CBLAD-funded Agricultural Water Quality
Specialist for assistance. The local District should be
able to provide the name and telephone number of the
Agricuftural Water Quality Specialist.

7. Soil & Water Conservation Board {"Board”)

As discussed in the previous section of these guidelines
entitted “Appeals and Other Hearings,” the Board
provides the initial forum in which appeals from any of
the Commissioner's decision may be heard. This serves
to protect important Constitutional rights of farmers and
others in obtaining due process. The ASA also
empowers the Board to assess, after affording due
process, civil penalties against any farmer who has not
complied with an order issued pursuant to the ASA.

DCR provides staff services to the Board, ahd DCR staif
has participated in the Ad Hoc committee. In addition,
the Commissioner is a member of the Board and has
participated in the ad hoc commitiee.

8. Virginia Department of Agriculture and Consumer
Services ("VDACS")

VDACS provides staff assistance to the Commissioner,
who is in a sense the “point person” for the ASA.
Beyond providing assistance to the Commissioner in
investigations and enforcement, VDACS' staff will assist
in communicating the results of the investigations with
complainants.

VDACS also serves as the primary coordinating agency
for administering the ASA. In addition to hefping draft
these guidelines, VDACS runs the ad hoc committee
meetings and will undertake reporting and assessment
processes annually as the ASA is implemented. The
purposes of the annual reporting and assessment
process will be to identify trends and needs and to seek
means of addressing any problems that develop in the
system of administering the ASA.

In some cases, VDACS may provide technical and
planning assistance to farmers in the wake of a
complaint. VDACS' other main role will be to coordinate
the administration of the ASA with the Districts and other
partners. VDACS’ main goal in administering the ASA is
to institute a “farmer-friendly” set of mechanisms by
which farmers can address water pollution problems on a
case-by-case basis, without the necessity of further
overall regulation.

STATE CORPORATION COMMISSION
AT RICHMOND, DECEMBER 49, 1997
IN RE PETITION OF ‘

AMERICAN GENERAL FINANCE
OF AMERICA, INC.

CASE NO. BFI970075

For modification of 10 VAC 5-60-40,
10 VAC 5-80-50 and 10 VAC 5-70-10

et seq.
ORDER DIRECTING NOTICE

ON A FORMER DAY American Generat Finance of
America, Inc. ("AGFA" filed with the Clerk a Petition
commencing this case. In its Petition, AGFA seeks
modifications of the Commission’s rules governing the sale of
non-credit-related life insurance in consumer finance offices,
10 VAC 5-70-10 et seq., and of the Commission's rules
relating to the conduct of open-end lending and morigage
lending businesses in consumer finance offices, 10 VAC &-
B60-40 F and 10 VAC 5-80-50 G. The modifications sought
would, among other things, permit (1) the in-office solicitation
of a prospective borrower's purchase of non-credit-related life
insurance bhefore consummation of loan fransactions
governed by the Consumer Finance Act ("the Act"} § 6.1-244
et seq. of the Code of Virginia, (2) the financing of premiums
for such insurance, and (3) the solicitation, sale and financing
of such insurance in connection with open-end lending and
mortgage lending business conducted in consumer finance
offices. The modifications sought also would prohibit the sale
of non-credit-related life insurance to persons seeking loans
in principal amount, exclusive o©of premiums for such
insurance, less than $1,000. The Petition and proposed
modified regulation can be examined at, or obtained from, the
Clerk, State Corporation Commission, Document Control
Center, Tyler Building, 1300 East Main Streat, P.O.
Box 2118, Richmond, Virginia 23216, telephone (804) 371-
9033.

It appears to the Commission that consumer fingnce
licensees and others should be afforded notice of the
proposed modifications of the regulations, and an opportunity
to be heard in this matter. Accordingly,

IT IS ORDERED THAT.:

(1) This matter is assighed Case No. BFI970075, and
associated papers shall be filed therein.

(2) The proposed modified regulation is attached hereto.

(3) On or before February 19, 1998, any interested person
desiring to participate in this case shall file with the Clerk
written comments in support of or in opposition to, the
proposed modifications of the Commission's regulations.
Such filings shall contain a reference to Case
No. BFIS70075, and shall contain a request for a hearing
before the Commission, if such a hearing is desired.

{4) The Bureau may file an Answer herein on or before
March 6, 1998, and shall mail a copy of said Answer to all
persons who filed written comments under Paragraph 3 of
this order.

(5) This order, and the proposed modified regulation, shall
be sent to the Registrar of Regulations for publication in the

Virginia Register.
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(6) The Bureau of Financial Institutions shall mall notice of
this proceeding, together with a copy of the proposed
madified regulation, to all licensees under the Act and cause
like notice to be given to all premium finance company
licensees.

AN ATTESTED COPY of this Order shall be sent to the
Commissioner of Financial Institutions.

CONTACT: A copy of the proposed regulation can be
obtained from Jonathan Orne, Office of General Counsel,
State Corporation Commission, 1300 E. Main Street, 10th
Floor, Richmond, VA 23219, telephone (804) 371-9671.

VA.R. Doc. No. R88-166; Filed December 23, 1997, 11:43 a.m.

Kok ok oW ok kW

AT RICHMOND, DECEMBER 17, 1997
COMMONWEALTH OF VIRGINIA, ex rel.
STATE CORPORATION COMMISSION
CASE NO. PUC970166

Ex Parte: in re: Consideration of
changes in universal service support
for low-income customers as required
by federal regulations

ORDER AMENDING VIRGINIA UNIVERSAL SERVICE PLAN
The Telecommunications Act of 1996, 47 U.S.C. § 251 et

sedq. {the "Act”)1 has required the Commission to take various

actions with regard to the provision of universal
telecommunications  service,2 These actions include
designating telecommunications carviers eligible to receive
universal service support, which the Commission has
undertaken in Case No. PUC970135, and implementing
discounts for telecommunications services for eligible schoals
and libraries throughout the Commonwealth, which was done
in Case No. PUC870063.3

In this docket, the Commission is considering changes to
the Virginia Universal Service Plan ("VUSP"), under which
eligible lower-income Virginians may obtain certain telephone
services at reduced charges, that might be necessary to
conform the VUSP to federal requirements.

On November 7, 1997, the Commission entered an Order
for Comments, directing interested parties to file comments

1 The associated federal regulations, 47 C.F.R. § 54.400 - .417, further delineate
the Commission’s responsibiliies. Section .405 of those regulations requires all
eligible telecommunications carriers to make Lifeline service available to all
gualifying low-income customers.

2 On September 29, 1997, the Federal Communications Commission (“FCC")
reieased Public Notice DA-1882 in which it announcad procedures for State
commissions to notify the FCC and the Universal Service Administrative
Company {"USAGC”") on certain universal service matters by December 31, 1997.

* 3 Final Orger, Case No. PUGS70083, June 30, 1997.

on or before December 1, 1997.4 Timely comments were
filed by a number of parties, addressing the questions raised
by the Commission in the Order.

Currently, all incumbent local exchange carriers {"ILECs")
in Virginia participate in the VUSP. This plan includes the
two federal Lifeline Assistance programs, as well as the
federal Link-Up program. One Lifeline program provides for a
qualifying subscriber's telephone bill to be reduced by $3.50
per month. That customer's ILEC receives half of this
amount from the federal Lifeline Assistance fund, and the
other half is funded by intrastate sources. The other Lifeline
program provides for greater customer savings by allowing a
federal waiver of the entire Subscriber Line Charge ("SLC"
{$3.50 per month} insofar as the walved amount is matched
by intrastate supplied funds. Under this plan, the customer's
bill may be reduced by at least twice the amount of the SLC.

New federal regulations have changed the current levels of
federal support for Lifeline assistance programs, such that
program participants may realize greater reductions in the
rates for certain telephone services without additional costs
being imposed on the local exchange carriers, The
Commission has concluded that it is in the public interest for
eligible local exchange carriers operating in Virginia to
participate in these programs and take advantage of
available federal funds to make local telephone service even
more affordable for qualifying low-income customers.

To accomplish this goal, the Commission will order and
direct each participating telephone company to maintain at
least its current level of state support for these programs.
That is, companies currently participating in the first Lifeline
program are directed to continue to provide at least $1.75 per
month in matching state funds, which will result in overall bill
reductions for participants of $7.88 per month.5 Companies
currently participating in the second Lifeline program are
directed to provide at least $3.50 per month in matching state
funds, which will result in overall bill reductions for
participants of $10.50 per month.6 Companies may modify
their participation in the VUSP so as to maintain at least a
nominal monthly rate for service.7

The Commission finds further that all companies
participating in the VUSP shall adopt the customer eligibility

4 Later amended to December 12, 1997.

5 Currently, these companies provide $1.75 of Intrastate funds, matched by
federal sources, for a $3.50 base rate reduction. Under the new regulations, an
additional $1.75 will now be supplied from federal sources, for a base reduction
of $5.25 ($3,50 + $1.75), Federal sources will also match one-half of state
supplied funds. One-half of $1.75 is $0.88. Summing all these funds {$5.25 +
$1.75 + (.88 = $7.88) ylelds the rate reduction.

6 For these compantes, the base reduction of $5.25, with $3.50 of state supplied
funds, maiched by $1.75 of additional federal funds ($5.25 + $3.50 + $1.756 =
$10.50) yields the rate reduction.

7 No carrier will be reguired to provide service below $1 per month, except those
currently providing service at rates fower than $1. No carrlers will be required to
reduce any rate that is currently below $1 per month.
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requirements established in Case No. PUC960036.8 Under
the terms of this Order, therefore, all participating companies
will provide state Lifeline service support under 47 C.F.R.
§ 54.409(a).

The further reductions for VUSP rates established by this
Order shall be effective not later than March 3, 1898. Any
carrier that is unable to comply with this implementation
requirement should file & request for an extension of time
showing good cause for such extension. '

The Commission also finds that all incumbent local
exchange companies currently participating in the Virginia
Universal Service Plan must amend their tariffs to comply
with applicable federal regulations.9 In particular, the
Commission wants to ensure that all carriers comply with 47
CF.R. § 54401(b) and (c), which prohibit carriers from
disconnecting Lifeline service for non-payment of toll
charges, and from coilecting customer service deposits in
order to initiate Lifeline service fo any customer who
voluntarity elects toll blocking service. In addition, some
companies may need to revise their VUSP tariffs to reflect the
provision of tolt blocking at no charge, Also, tariffs shall
comply with requirements on Link-up assistance for
subsequent installations set out in 47 C.F.R. § 54.411(c).

The Commission will require eligible carriers to comply with
these and all other applicable federal requirements effective
January 1, 1998, but in view of the short time frame available
to make all such tariff changes, companies may have until
March 3, 1998, to effect the necessary tariff and rate
revisions.

Accordingly, T 1S ORDERED THAT:

(1)‘ Each eligible telephone company shall implement rate
changes fo the Virginia Universal Service Plan, consistent
with the requirements set out herein, not later than March 3,
1998.

(2) Each eligible telephone carrier shall comply with
federal Lifeline service regulations regarding customer
deposits, termination for non-payment of toll service,
provision of toll blocking at no charge, Link Up assistance,
and other relevant provisions effective January 1, 1898.

3 Each eligible telephone company shall file all
necessary tariff revisions with the Commission’s Division of
Communications on or before February 1, 1998, to be
effective not later than March 3, 1998.

(4} This matter is centinued for further orders of the
Commission.

8 Commonweaith of Virginia, At the relation of the $tate Corporation
Commission Ex Parte, in re: In the maller of investigating telephone regulatory
methods purstant to Virginia Code § 58-235.5, ele., Final Order, October 18,
1994 Eligibility criteria established in this case include Medicaid and food
stamp programs recipients.

9 Several companies have already filed tariff revisions to become effective on
January 1, 1998.

AN ATTESTED COPY HEREOF shail be sent by the Clerk
of the Commission to: All Certificated Local Exchange
Telephone Companies as set out In Appendix A; all
Certificated Interexchange Carriers as set out in Appendix B;
Thomas B. Nicholson, Senior Assistant Attorney General,
Division of Consumer Counse!, Office of Attorney General,
900 East Main Street, Second Floor, Richmond, Virginia
23219 Jean Ann Fox, Vice President, Virginia Citizens
Consumer Council, 114 Coachman Drive, Yorkiown, Virginia
23693; Dennis R. Bates, Esquire, Senior Assistant County
Attorney, Fairfax County, 12000 Government Center
Parkway, Suite 549, Fairfax, Virginia 22035-0064; Ralph L.
Frye, Executive Director, Virginia Telecommunications
industry Assoclation, 11 South 12th Street, Suite 310,
Richmond, Virginia 23219; and the Commissicn's Divisions of
Communicatigns and Economics and Finance.

VA.R. Dog. No. R88-156; Filed December 18, 1997, ©:30 a.m.
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DEPARTMENT OF TAXATION

Virginia Tax Bulletin 97-6
i Interest Rates — First Quarter 1998

ia Tax Bulletin__

Virginia Department of Taxation

December 19, 1007 o . R 97_6 ;

INTEREST RATES
FIRST QUARTER 1998

Rates remain unchanged: State and certain local interest rates are subject to change every quarter
based on changes in federal rates established pursuant to LR.C. § 6621. The federal rates for the
first quarter of 1998 remain at 9% for tax underpayments (assessments), 8% for tax overpayments
(refunds), and 11% for "large corporate underpayments” as defined in 1.R.C. § 6621(c). Code of
Virginia § 58.1-15 provides that the underpayment rate for Virginia taxes will be 2% higher than
the corresponding federal rates. Accordingly, the Virginia rates for the first quarter of 1998 remain
at 11% for tax underpayments, 8% for tax overpayments, and 13% for "large corporate
underpayments.”

Rate for Addition to Tax for Underpayments of Estimated Tax

Taxpayers whose taxable year ends on December 31, 1997: For the purpose of computing the
addition to the tax for underpayment of Virginia estimated income taxes on Form 760C (for
individuais, estates and trusts), Form 760F (for farmers and fishermen) or Form 500C (for
corporations), the first quarter of 1998 11% underpayment rate will apply through the due date of
the return, April 15, 1998,

Local Tax

| _ Assessments: Localities assessing interest on delinquent taxes pursuant to Code of Virginia §
; ' 58.1-3916 may impose interest at a rate not to exceed 10% for the first year of delinquency. and
at a rate not to exceed 10% or the federal underpayment rate in effect for the applicable quarter,
whichever is greater, for the second and subsequent years of delinquency. For the first quarter of
1998, the federal underpayment rate is 9%.

Refunds: Localities which have provided for refunds of erroneously assessed taxes may provide
by ordinance that such refunds are repaid with interest at a rate which does not exceed the rate
imposed by the locality for delinquent taxes.

BPOL Refunds: Etfective January 1, 1997, interest on any refind will be paid at the same rate
as assessments under Code of Virginia § 58.1-3916.

Volume 14, Issue 9 Monday, January 19, 1998

1423




General Notices/Errata

Virginia Tax Bulletin $7-6

Page 2
Recent Interest Rates
Accrual Period Overpayment Underpayment Large Corporate

Beginning Through _{Refund) {Assessment) _Underpayment
1-Jan-87  30-Sep-87 8% 9% e
1-0Oct-87 31-Dec-87 9% 10% ———-
1-Jan-88  31-Mar-88  10% 11% -
1-Apr-88 30-Sep-88 9% 10% -
1-Oct-88  31-Mar-89 10% 11%
1-Apr-89  30-Sep-89 11% 12% ——
1-Qct-89  31-Mar-91 10% 11% -
1-Apr-91  30-Jun-81 8% 10% ----
1-Jul-91 31-Dec-91 9% 12% 14%
1-Jan-92  31-Mar-82 B% 11% 13%
1-Apr-92  30-Sep-92 7% 10% 12%
1-Qct-92  30-Jun-94 6% 9% 11%
1-Jul-84 30-Sep-94 7% 10% 12%
1-Oct-94 31-Mar-95 8% 1% 13%
1-Apr-95 30-Jun-95 9% 12% 14%
1-Jul-85 31-Mar-96 8% 11% 13%
1-Apr-86  30-Jun-96 7% 10% 12%
1-Jul-96 31-Mar-98 8% 11% 13%

For additional information: Contact the Customer Services Section, Virginia
Department of Taxation, P. O. Box 1115, Richmond, Virginia 23218-1115, or call the
following numbers for additional information about interest rates and penalties.

Individual & Fiduciary Income Tax {804) 367-8031
Corporation income Tax {804) 367-8037
Withholding Tax (804) 367-8037
Soft Drink Excise Tax (804) 367-8098
Aircraft Sajes & Use Tax {804) 367-8098
Other Sales & Use Taxes {804) 367-8037
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STATE WATER CONTROL BOARD
Proposed Consent Special Order

AlliedSignal, Inc.

The State Water Control Board proposes to issue a Consent
Special Order to AliedSignal, Inc., Chesterfield Plant, to
address exceedences of the VPDES permit limit for TOC,
The proposed order requires AlliedSignal Inc. to submit an
approvable plan and schedule which addresses measures
that the company will take to further prevent these violations
from occurring. Additionally, the order requires the payment
of a civil charge of $26,000 in settlement of the VPDES
permit limit violations.

On behalf of the State Water Control Board, the Department
of Environmental Quality will receive for 30 days from the
date of publication of this notice written comments relating to
the proposed Consent Special Order. Comments should be
addressed to Cynthia Akers, Department of Environmental
Quality, Piedmont Regicnal Office, 4949-A Cox Road, Glen
Allen, Virginia 23060-6295. A copy of the order may he
obtained in person or by mail from the ahove office.

_ Proposed Consent Special Order
; Camp Moss Hollow Sewage Treatment System

The State Water Control Board proposes to issue a Consent
Special Order (order) to Family and Child Services of D.C.
(permittee) regarding the Camp Moss Hollow Sewage
Treatment System (system) located in Fauquier County,
Virginia.

The system is subject to VPDES Permit No. VAQ0B0976.
The order provides, among other things, that the permittee
submit a plan and a schedule for replacing the dosing pump
system. The permittee has agreed to the issuance of the
order.

On behalf of the board, the Department of Environmental
Quality's Northern Virginia Regional Office will receive written
comments relating to the order through February 18, 1998,
Please address comments to Vanessa Dac, Northern Virginia
Regional Office, Department of Environmental Quality, 13901
Crown Court, Woodbridge, Virginia, 22193, Please write or
visit the Woodbridge address, or call (703) 583-3863, in order
to examine or obtain a copy of the order.

Proposed Consent Special Order
Culpeper Concrete Wastewater Treatment Facility

The State Water Control Board proposes to issue a Consent
Special Order (order) to Allantic States Materials of Virginia,
e (permittee) regarding the Culpeper Concrete

Wastewater Treatment Facility (plant) located in Culpeper
County, Virginia.

The plant is subject to VPDES Permit No. VA0086461. The
order provides, among other things, that the permittee submit
a schedule, including the completion dates for construction of
an upgrade and expansion of the plant, and submit a Storm
Water Poliution Prevention Plan. The permittee has agreed
to the issuance of the order.

On behalf of the board, the Department of Environmental
Quality's Northern Virginia Regional Office will accept written
comments relating to the order through February 18, 1998,
Please address comments to Vanessa Dao, Northern Virginia
Regional Office, Department of Environmental Quality, 13901
Crown Court, Woodbridge, Virginia, 22193. Please write or
visit the Woodbridge address, or call (703} 583-3863, to
examine or cbtain a copy of the order.

Proposed Consent Speciai Orders

Mr. and Mrs. L. H. Hammock, Hammocks Trailer
Court
The Lane Company, Inc., Altavista Plant

Proposed Amendments to Consent Special Orders

City of Bedford
Ferrum Water and Sewerage Authority

The State Water Control Board and the Department of
Environmental Quality propose to issue Consent Special
Orders for:

1. Hammocks Trailer Court (VA00B86614). This order
gives Mr. and Mrs. Hammock five years to carry out
corrective action on their former LHS-120 lagoon in
Frankliin County. They will choose among the options of
upgrading the lagoon, replacing it with a package plant,
connecting to public sewer, converting to septic tanks, or
closing the trailer park. There is a $5,000 civil charge for .
past violations, suspended if all corrective actions are
completed on schedule,

2. The Lane Company, Altavista Plant (VADDOD1520),
This order allows time for Lane to do a thermal mixing
zone study or to install a cooling tower. The study may
lead to revised temperature limits in a madified permit.
The order includes a $4,000 civil charge for two
violations of the temperature maximum limit last summer,

The State Water Control Board and the Department of
Environmental Quality propose to amend Consent Special
Orders for:

1. Ferrum Water and Sewerage Authority (VA0029254).
This amendment extends the deadline for completing
inflow and infiltration corrective action by one year. The
extension is justified by the detailed 181 plan generated
by Ferrum’s consultants as required by the original order.
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2. City of Bedford Sewage Treatment Plant
(VA0022390). This amendment responds to six
bypasses at pump stations, one of which resulted in a
fish kill, by requiring correction of excess &1 and
reimbursement for the dead fish and ihe state's
investigation costs. The City of Bedford is spending over
$8.9 milion to upgrade its sewerage system and
treatment plant under requirements of its permit and a
consent order with two amendments.

On behalf of the State Water Control Board, the Department
of Environmental Quality will receive written comments
relating to the proposed action until February 18, 1998,
Comments should be addressed to James F. Smith, West
Central Regional Office, Department of Environmental
Quality, 3019 Peters Creek Road, NW, Roancke, VA 24019,
or FAX 540-562-6725, and should refer to the facility by
name.

The proposed orders may be examined at the Department of
Environmental Quality, Office of Enforcement, 629 East Main
Street, Richmond, VA, or at the Department of Environmental
Quality, West Central Regional Office, 3018 Peters Creek
Road, NW, Roanoke, VA. Copies of the orders and
amendments may be obtained in person or by mail from
these offices.

Proposed Consent Special Order
County of Henrico

The State Water Control Board proposes to issue a Consent
Special Order to the County of Henrico for the county’s
wastewater collection system which conducts wastewater to
the wastewater treatment facilities located on WRVA Road, in
Henrico County, Virginia. The proposed order supersedes
the amended June 1, 1993, order and requires the county to
complete a series of sewer rehabilitation projects to address
inflow and infiltration in the collection system, with the last
project to be completed by January 1, 2003.

On behalf of the State Water Control Board, the Departmenit
of Environmental GQuality will receive for 30 days from the
date of publication of this notice written comments relating to
the proposed Consent Special Order. Comments should be
addressed to Cynthia Akers, Department of Environmental
Quality, Piedmont Regicnal Office, 4949-A Cox Road, Glen
Allen, Virginia 23060-6295. A copy of the order may be
obtained in person or by mail from the above office.

Proposed Consent Special Order

County of Spotsylvania
Massaponax Wastewater Treatment Piant

The State Water Control Board (board) proposes to issue a
Consent Special Order (order) to the County of Spotsylvania
(permittee) regarding the Massaponax  Wastewater
Treatment Plant (WWTP) located in Spotsyivania County,
Virginia.

The Massaponax WWTP is subject to VPDES Permit No.
VAQ025658. The order provides, amoeng other things, tha
the permittee operate the WWTP in order that overflows o,
raw or partially treated sewage are eliminated; submit for
incorporation into the WWTP's O&M Manual the approved
July 1997 operational plan for managing the faciflity's
equalization pond and solids levels in clarifiers; submit a
revised plan for replacing or repairing existing equipment;
and submit an Infiltration & Inflow Sfudy that addresses
corrective actions at the facility's collection system. The
permittee has agreed to the issuance of the ordér and to
payment of a civil charge.

On behalf of the board, the Department of Environmental
Quality's Northern Virginia Regional Office will receive written
comments relating to the order through February 18, 1998,
Please address comments to Elizabeth Anne Crosier,
Northern  Virginia Regional  Office, Deparment of
Environmental Quality, 13801 Crown Court, Woodbridge,
Virginia, 22183. Please write or visit the Woodbridge
address, or calt (703) 583-3886, in order o examine or to
obtain a copy of the order.

Proposed Consent Special Order
Town of Warsaw

The State Water Control Board proposes fo issue a Consent
Special Order to the Town of Warsaw for the town's
wastewater treatment facilities located on Route 630 in
Richmond County, Virginia. The proposed order requires the
town to construct/upgrade the wastewater treatment facilities
in accordance with approved plans and specifications in
order to comply with the ammonia limit in the VPDES permit.
The construction and upgrade must be completed by
December 31, 19989, and the wastewater treatment facility
must comply with the VPDES permit within 90 days of
complete construction or by no later than March 31, 2000.

On behalf of the State Water Control Board, the Department
of Environmental Quality will receive for 30 days from the
date of publication of this notice written comments relating to
the proposed Consent Special Order. Comments should be
addressed to Cynthia Akers, Department of Environmental
Quality, Piedmont Regional Office, 4949-A Cox Road, Glen
Allen, Virginia 23060-6295. A copy of the order may be
obtained in person or by mail from the above office.

VIRGINIA CODE COMMISSION

Notice to Subscribers

Beginning with Volume 14, Issue 1 of the Virginia Regisier
(14:1 VA.R. September 29, 1997), the format of the Register
changed slightly. Regulations and other information
previously published in the State Corporation Commission,
Marine Resources Commission, State Lottery Depariment,
and Tax Bulletin sections have been merged into the
Proposed Regulations, Final Regulations, Emergency
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-Regulations, or General Notices sections as appropriate. In
'addition, regufations appear in order by Virginia
" Administrative Code {VAC) title order to correspond with the
VAC.

Notice to State Agencies

Mailing Address: Virginia Code Commission, 910 Capitol
Street, General Assembly Building, 2nd Floor, Richmond, VA
23219. You may FAX in your notice; however, we ask that
you FAX two copies and do not follow up with a mailed copy.
Our FAX number is: (804) 692-0625.

Forms for Filing Material on Dates for Publication in
The Virginia Register of Regulations

All agencies are required to use the appropriate forms when
furnishing material and dates for publication in The Virginia
Register of Regulations. The forms may be obtained from:
Virginia Code Commission, 910 Capitol Street, General
Assembly Building, 2nd Floor, Richmond, VA 23219,
telephone (804) 786-3591,

Internet: Forms and other Virginia Register resources may
i be printed or downloaded from the Virginia Register web
1 page: hitp://legis state va.us/codecommiregindex.htm

FORMS:
NOTICE of INTENDED REGULATORY ACTION - RRO1
NOTICE of COMMENT PERICD - RR02

~ PROPOSED (Transmittal Sheet) - RR03

¢ FINAL (Transmittal Sheet) - RR04
EMERGENCY (Transmittal Sheet) - RR05
NOTICE of MEETING - RR0O6
AGENCY RESPONSE TO LEGISLATIVE OBJECTIONS
- RR08
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Symbol Key
1 Indicates entries since {ast publication of the Virginia Register
Location accessible to handicapped
® Telecommunications Device for Deaf {TDD)Aoice Designation

cancellation.

(hitp:/fieg1 state va.us/lis htm) and select "Meetings.”

NOTICE

Only those meetings which are filed with the Registrar of Regulations by the filing deadline noted ai the beginning of this
publication are listed. Since some meetings are calied on short notice, please he aware that this listing of meetings may be
incomplete. Also, all meetings are subject to cancellation and the Virginia Register deadline may preclude a notice of such

For additional information on open meetings and public hearings held by the standing committees of the legislature during
the interim, please call Legislative Information at (804) 698-1500 or Senate Information and Constituent Services at (804)
698-7410 or (804) 698-7419/TDDE, or visit the General Assembly web site's Legislative

Information System

VIRGINIA CODE COMMISSION

EXECUTIVE

BOARD OF ACCOUNTANCY

January 20, 1998 - 10 a.m. -- Open Meeting
January 21, 1598 - 8 a.m. -- Open Meeting

Department of Professional and Occupational Regulation,
3600 West Broad Street, 4th Floor, Richmond, Virginia.l&

An open meeting to discuss regulatory review, reguest
for proposals for privatization, committee reports,
disciplinary cases and other matters requiring board
action. All meetings are subject to cancellation. The
meeting time is subject to change. Call the board within
24 hours of the meeting for confirmation. A public
comment period will be held at the beginning of the
meeting. Persons desiring to participate in the meeting
and requiring special accommodations or interpreter
services should contact the board at least 10 days prior
to the meeting so that suitable arrangements can be

. made. The depariment fully complies with the
Americans with Disabilities Act.

Contact: Nancy Taylar Feldman, Assistant Director,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230-4917, telephone
(804) 367-8590 or {804) 367-9753/TDD &

GOVERNOR’'S ADVISORY BOARD ON AGING

January 26, 1998 - 3 pan. -- Open Meeting

Department for the Aging, 1600 Forest Avenue, Suite 102,
Richrmond, Virginialef (Interpreter for the deaf provided upon
request)

A meeting to conduct board business.

Contact: Kimlah Hyatt, Staff to the Board, Department for
the Aging, 1600 Forest Ave., Suite 102, Richmond, VA
23229, telephone (804) 662-9318, FAX (804) 662-9354, {oll-
free 1-800-552-3402, or (804} 662-9333/TDD &

DEFPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Virginia State Apple Board

t February 5, 1998 - 10 a.m. -- Open Meeting
Harrisonburg Laboratory, 116 Reservoir Street, Harrisonburg,
Virginia .l

A meeting to review information regarding potential
changes to the Code of Virginia and to review tax
collections and the budget for the 1998-99 fiscal year.
The board will entertain public comment at the
conclusion of all other business for a pericd not to
exceed 30 minutes. Any person who needs special
accommedation in order to participate at the meeting
should contact Nancy L. israet at ieast five days before
the meeting date so that suitable arrangements can be
made,

Contact: Nancy L. Israel, Program Director, Virginia State
Apple Board, Washington Bldg., 1100 Bank St., Suite 1008,
Richmond, VA 23219, telephone (804) 371-6104 or FAX
(804) 371-7786.

Virginia Bright Flue-Cured Tobacco Board

T February 24, 1928 - 10 a.m. — Open Meeting
Sheldon Restaurant, Business Route 15 and 360, Keysville,
Virginia e

A meeting to consider funding proposals for research,
promotion, and education projects pertaining to Virginia
flue-cured tobacco, and io conduct other business that
may come before the board. The board will entertain
public comment at the conclusion of all other business
for a period net to exceed 30 minutes. Any person who
needs special accommaodation in order 1o participale at
the meeting should contact D. Stanley Duffer at least five
days before the meeting date so that suitable
arrangements can be made,
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.Contact: D. Stanley Duffer, Secretary, Virginia Bright Flue-

Cured Teobacco Board, P.O. Box 129, Halifax, VA 24558,
telephone (804) 572-4568 or FAX (804) 572-8234.

Virginia Horse Indusiry Board

February 17, 1938 - 11 a.m. -- Open Meeting
Virginia Historical Society, Boulevard and Kensington
Avenue, Richmond, Virginia &

A meeting to discuss the status of proposed marketing
plans, elect officers and decide on committees. The
board will entertain public comment at the conclusion of
all other business for a period not to exceed 30 minutes.
Any person who needs any accommodation in order to
participate at the meeting should contact Andrea S. Heid
at least five days before the meeting date so that
suitable arrangements can be made.

Contact: Andrea S. Heid, Equine Marketing
Specialist/Program Manager, Department of Agriculture and
Consumer Services, 1100 Bank St., Suite 1004, Richmond,
VA 23219, telephone (804) 786-5842 or FAX (804) 371-7786.

Virginia Marine Products Board

t January 28, 1998 - 8 p.m. -- Open Meeting

Sewell's ] Ordinary Restaurant, Route 17, Gloucester,

A meeting to receive reports from the Executive Director
of the Virginia Marine Products Board on finance,
marketing, past and future program planning,
publicity/public relations, and old/new business. The
board will entertain public comment at the conclusion of
all other business for a period not to exceed 30 minutes.
Any person who needs any accommodation in order to
participate at the meeting should contact Shirley Estes at
least five days before the meeting date so that suitable
arrangements can be made.

Contact: Shirley Estes, Executive Director, Virginia Marine
Products Board, 554 Denbigh Boulevard, Suite B, Newport
News, VA 23608, telephone (757) 874-3474 or FAX (757)
886-0671.

Virginia Plant Polination Advisory Board

February 6, 1988 - 10 a.m. -- Open Meeting
Washington Building, 1100 Bank Street,
Conference Room, Richmond, Virginia B3

4th  Floor

A regular meeting to receive reports from members on
the past year's activity in their respective disciplines as it
relates to apiculture, pollination, education and the
production of food and fiber in the Commonwealth. The
board will aiso consider matters for the future in the
aforementioned categeries. The board will entertain
public comment at the conclusion of all other business
for a period not to exceed 30 minutes, Any person

needing special assistance in order to participate at the
meeting should contact Robert G. Wellemeyer at least
five days before the meeting date so that suitable
arrangements can be made.

Contact: Robert G. Wellemeyer, Secretary-Treasurer,
Virginia Plant Pollination Advisory Board, 234 West Shirley
Ave., Warrenton, VA 22186, telephone (540) 347-6380, FAX
(540) 347-6384, or (804) 371-6344/TDD &

Virginia Winegrowers Advisory Board

t January 27, 1998 - 10 a.m. -- Open Meeting
The Boar's Head Inn, 200 Ednam Drive, Chariottesville,

Virginia.[

A quarterly meeting of the board to conduct regular
board business including committee and treasurer's
reports. The board will entertain public comment at the
conclusion of all other business for a period not to
exceed 30 minutes. Any person who needs any
accommeodation in order to participate at the meeting
should contact Mary E. Davis-Barton at least five days
before the meeting date so that suitable arrangements
can be made.

Contact: Mary E. Davis-Barton, Secretary, Virginia
Winegrowers Advisory Board, Department of Agriculture and
Consumer Services, 1100 Bank St., Room 1010, Richmond,
VA 23218, telephone (804) 371-7685.

STATE AIR POLLUTION CONTROL BOARD

February 6, 1998 - Public comments may be submifted until
4:30 p.m. on this date,

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Air Pollution Control Board
intends to amend regulations entitied: Regulations for the
Control and Abatement of Air Pollution: 9 VAC 5-20-10 et
seq. General Provisions; 9 VAC 5-50-10 ¢t seq. New and
Modified Stationary Sources; and 9 VAC 5-80-10 et seq.
Permits for Stationary Sources. The regulation applies to
the construction ar reconstruction of new stationary sources
or expansions (modifications) to existing ones. Exemptions
are provided for smaller facilities. With some exceptions, the
owner must obtain a permit from the agency prior to the
construction or maodification of the source. The owner of the
proposed new or modified source must provide information
as may be needed to enable the agency to conduct a
preconstruction review in order to determine compliance with
applicable control technology and other standards and to
assess the impact of the emissions from the facility on air
gquality. The regulation also provides the basis for the
agency's final action (approval or disapproval) on the permit
depending upon the results of the preconstruction review.
The regulation provides a sourcewide perspective to
determine applicability based solely upon the emissions
changes directly resultant from the physical or operational
change. The regulation provides for the use of a plantwide
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applicability limit {(PAL). Under this concept, a source owner
could make physical or operational changes to emissions
units covered by the PAL without being subject to the permit
program as fong as the overall emissions did not exceed the
PAL. Concurrent construction, i.e., construction while waiting
for the permit to be issued, is allowed. Under this
arrangement the source owner would assume full liability
should the permit not be issued. Provisions covering general
permits are included.  Procedures for making changes to
permits  are included, The regulation also allows
consideration of additional factors for making Best Available
Centrel Technology (BACT) determinations for sources
subject to minor new source review. In addition, 9 VAC 5-80-
10 (Permits - new and modified stationary sources) and 9
VAC 5-80-11 {Stationary source permit exemption levels) are
to be repealed.

Reauest for Comments: The purpose of this notice is to
provide the public with the opportunity to comment on the
proposed regulation and the costs and benefits of the
proposal.

Localilies Affected: There is no locality which will bear any
deniified disproportionate material air quality impact due {o
the proposed regulation which would not be experienced by
other localities.

Location of Proposal: The proposal, an analysis conducted
by the department (including: a statement of purpose, a
statermnent of estimated impact and benefits of the proposed
regulation, an "explanation of need for the proposed
regulation, an estimale of the impact of the proposed
regulation wupon small businesses, identification of and
comparison with federal requirements, and a discussion of
alternative approaches) and any other supporting documents
may be examined by the public at the department's Office of
Program Development (Eighth Floor), 629 East Main Street,
Richmond, Virginia, and the department's regional offices
(listed helow) belween 8:3C a.m. and 4:30 p.m. of each
business day untit the close of the public comment period.

Southwest Regional Office
Department of Environmental Quality
355 Deadmore Street

Abingdon, Virginia

Ph: (540) 676-4800

West Ceniral Regional Office
Department of Environmental Guality
3019 Peters Creek Road

Roancke, Virginia

Ph: (540) 562-6700

l.ynchburg Satellite Office
Department of Environmental Quality
7705 Timberlake Road

Lynchburg, Virginia

Ph: (804) 582-5120

Valley Regional Office

Department of Environmental Quality
4411 Early Road

Harrisonburg, Virginia 22801

Ph: (540) 574-7800

Fredericksburg Satellite Office
Department of Environmental Quality
300 Central Road, Suite B
Fredericksbhurg, Virginia

Ph: (540) 899-4600

Northern Regional Office
Department of Environmental Quality
13901 Crown Court

Woodbridge, Virginia

Ph: (703) 583-3800

Piedmont Regional Office
Department of Envircnmental Quality
4949-A Cox Road

Glen Allen, Virginia

Ph: (804) 527-5020

Tidewater Regional Office
Department of Environmental Quality
5636 Socuthern Boulevard

Virginia Beach, Virginia

Ph: (757) 518-2000

Public comments may be submitted until 4:30 p.m. February
6, 1998, to the Director, Office of Program Development,
Department of Envirenmentai Quality, P.O. Box 100089,
Richmond, Virginia 23240,

Contact: Mary E. Major, Environmental Program Manager,
Office of Air Program Development, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804} 898-4423 or toll-free 1-800-582-5482.

ALCOHOLIC BEVERAGE CONTROL BOARD

1 January 26, 1998 - 9:30 a.m. -- Open Meseting

T February 9, 1998 - 8:30 a.m. -- Open Meeting

1 February 23, 1998 - 9:30 a.m. -- Open Meeting

T March 2, 1998 - 8:30 a.m. -- Open Meetling

T March 23, 1898 - 9:30 a.m. -- Open Meeting

Department of Alcohelic Beverage Control, 2801 Hermitage
Road, Richmond, Virginia [&

A meeting to receive and discuss reports and activities of

staff members. Other matters have not been
determined.
Contact: W, Curis Coleburn, Secretary to the Board,

Department of Alcoholic Beverage Contrel, 2901 Hermitage
Rd., P.O. Box 27491, Richmond, VA 23261, telephone (804)
213-4409 or FAX (B04) 213-4442,
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COMPREHENSIVE SERVICES FOR AT-RISK YOUTH
AND THEIR FAMILIES

State Management Team

T February 5, 1998 - 9 a.m. -- Open Mesting
St. Joseph's Villa, 8000 Brook Road, Richmond, Virginial&8
(Interpreter for the deaf provided upon request)

A meeting to discuss recommendations for policy and
procedure to the State Executive Council on the
Comprehensive Services Act.

Contact: Elizabeth Hutton, Secretary, Department of Health,
P. O. Box 2448, Richmond, VA 23218, telephone (804) 371-
4099.

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
PATHOLOGY

January 21, 1998 - 2'p.m. -- Open Meeting
Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia. &

A mesting to discuss general business.

Contact:  Senita Booker, Program Support Technician
Senior, Board of Audiology and Speech-Language Pathology,
6606 W. Broad St., 4th Floor, Richmond, VA 23230-1717,
telephane (804} 662-7390, FAX (804) 662-9523 or (804) 662-
; 7197/TDD &

AVIATION BOARD

t February 25, 1998 - 9 a.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street,
Richmond, Virginia B8 (Interpreter for the deaf provided upon
request)

A regular bimonthly meeting of the board. Applications
for state funding will be presented to the board and other
matters of interest to the Virginia aviation community will
be discussed. Individuals with disabilities should contact
Cindy Waddell 10 days prior to the meeting if assistance
is needed,

Contact: Cindy Waddell, Department of Aviation, 5702
Gulfstream Road, Richmond International Airport, VA 23250-
2422, telephone (804) 236-3625 or (804) 236-3624/TCD &

BOARD FOR BARBERS

February 2, 1998 - 10 a.m. -- Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, Virginia [

A general business meeting. Persons desiring to
participate in the meeting and requiring special
accommodations or interpreter services should contact
the department at least 10 days prior to the meeting so

that suitable arrangements can be made. The
department fully complies with the Americans with
Disabilities Act.

Contact: Karen W. O'Neal, Assistant Director, Department
of Professional and Occupational Regulation, 3600 W, Broad
St., Richmond, VA 23230-4817, telephone (804) 367-0500,
FAX (804) 367-2475 or {804) 367-8753/TDD &

CHARITABLE GAMING COMMISSION

t January 20, 1998 - 10 a.m. -- Open Meeting
James Monroe Building, 101 North 14th Street, Conference
Room E, Richmond, Virginia.

A meeting to discuss gensral business and personnel
matters.

Contact;: Donna Pruden, Administrative Staff Assistant,
Charitable Gaming Commission, Monroe Bldg., 101 N, 14th
St., 17th Floor, Richmond, VA 23219, telephone (804) 786-
3014 or FAX (804) 786-1079.

COMPENSATION BOARD

January 29, 1998 - 11 a.m. — Open Meeting

Ninth Street Office Building, 202 North Ninth Street, 10th
Floor Conference Room, Richmond, Virginia B8 (Interpreter
for the deaf provided upon request)

A routine business meeting.

Contact: Bruce W. Haynes, Executive Secretary, P.O. Box
710, Richmond, VA 23218-0710, telephone (804) 786-0786,
FAX (804) 371-0235, or (804) 786-0786/TDD ‘&

DEPARTMENT OF CONSERVATION AND
RECREATION

Falls of the James Scenic River Advisory Board

February 5, 1998 - Noon — Open Meeting

City Hall, 900 East Broad Street, Planning Commission
Conference Room, 5th  Floor, Richmond, Virginia.
{Interpreter for the deaf provided upon request)

A meeting to review river issues and programs.

Contact: Richard G. Gibbons, Environmental Program
Manager, Department of Conservation and Recreation,
Division of Planning and Recreation Resources, 203
Governor St,, Suite 326, Richmond, VA 23219, telephone
(804) 786-4132, FAX (804) 371-7899 or (804) 786-2121/TDD
=
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Board on Conservation and Development of Public
Beaches

T January 27, 1988 - 10 a.m. -- Open Meeting
Department of Conservation and Recreation, Zinke Building,
203 Governor Street, Suite 200, Richmond, Virginia =
(Interpreter for the deaf provided upon request)

A meeting to (i) discuss proposals from localities
requesting matching grant funds, (i) discuss procedures
and deadlines used by localities to apply for FY 99
matching grant funds; (i) review the proposed budget for
the 1998-200C biennium; and (iv) receive public
comments about public beaches or the activities of the
board.

Contact: Carlton Lee Hill, Staff Advisor, Department of
Conservation and Recreation, 203 Governor St., Suite 206,
Richmond, VA 23219, telephone (804} 786-3998 or FAX
(804) 786-1798.

Rappahannock Scenic River Adviscry Beard

January 21,1998 - 7 p.m. -- Open Meefing
Virginia Deli, 101 William Street, Fredericksburg, Virginia k8
{Interpreter for the deaf provided upon request)

A meeting to review river issues and programs.

Contact: Richard G. Gibbons, Environmental Program
Manager, Departiment of Conservation and Recreation,
Division of Planning and Recreation Resources, 203
Governor St., Suite 326, Richmond, VA 23219, telephone
(804) 786-4132, FAX {804) 371-7899 or (804) 786-2121/TDD
bd .

DEPARTMENT FOR THE DEAF AND HARD-OF-
HEARING

Advisory Board

February 4, 1998 - 10 a.m. -- Open Meeting
Department for the Deaf and Hard-of-Hearing, Kager Center,
1602 Rolling Hills Drive, Suite 203, Richmond, Virginia.

A regular quarerly meeting of the advisory board. Public
comment will be received with advance notice.

Contact: Beverly Dickinson, Executive Secretary,
Department for the Deaf and Hard-of-Hearing, Ratcliffe Bldg.,
1602 Rolling Hills Dr., Suite 203, Richmond, VA 23229,
telephone (804) 662-9705/VTTY/TDD, FAX 1-800-552-7917
or toll-free 1-800-552-7917 (V/TTY).

BOARD OF DENTISTRY

January 22, 1898 - 9 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginial8 (Interpreter for the deaf
provided upon request)

A meeting to conduct format hearings. This is a public
meeting, however, no public comment will be taken.

Contact: Marcia J. Miller, Executive Director, Board of
Dentistry, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9906 or (804) 662-
7197T0D &

January 23, 1898 - 8 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia.B8 (Interpreter for the deaf
provided upon request)

A business meeting to discuss committee reports, and to
review consent orders, minutes, and general requests
made to the board. The board is planning to adopt
proposed amendments pursuant to Executive Order 15
(94) and to increase certain fees. Public comment will
be received at the beginning of the meeting.

Contact: Marcia J. Miller, Executive Director, Board of
Dentistry, 8606 W. Broad St, 4th Floor, Richmopd, VA
23230-1717, telephone (B04) 662-9906 or (804) 662-
7197/TCD &

VIRGINIA ECONOMIC DEVELOPMENT
PARTNERSHIP

Virginia Tourism Corporation

1 January 27, 1998 - 10 a.m. -- Open Meeting

Virginta Economic Development Partnership, 901 East Byrd
Street, Riverfront Plaza, West Tower, 19th Floor, Board
Room, Richmond, Virginiaf® (Interpreter for the deat
provided upon request)

A meeting of the Board of Directors to discuss strategic
planning and budgets related to the Virginia Tourism
Corporation. Public comment will be taken at the
beginning of the meeting. Agenda available by
contacting Judy H. Bulls,

Contact: Judy H. Bulls, Assistant to the President and CEO,
Virginia Tourism Corperation, 901 E. Byrd St., Richmond, VA
23219, telephone (804) 371-8174, FAX (804) 786-1919, or
{804) 371-03277TDD &
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Virginia Ground Water Protection Steering
Committee

January 20, 1998 - 9 a.m. -- Open Meeting
Department of Environmental Quality, 629 East Main Street,
First Floor Training Room, Richmond, Virginia [

A regularly scheduled meeting. Anyone interested in
ground water protection issues is encouraged to attend.
To obtain a meeting agenda contact Mary Ann Massie at
(804) 698-4042,

Contact: Mary Ann Massie, Environmental Program
Planner, Department of Environmental Quality, P. O. Box
10009, Richmond, VA 23240-0009, telephone (804) 698-
4042 or FAX (804) 698-4032.

FAMILY AND CHILDREN’S TRUST FUND BCARD

February 20, 1998 - 10 a.m. — Open Meeting
Department of Social Services, 730 East Broad Street,
Richmond, Virginia {3

A regular monthly meeting, Contact the trust fund for
more information or for a copy of the agenda,

Contact: Margaret Ross Schultze, Executive Director,
Family and Children’s Trust Fund Board, 730 E. Broad St,,
, Bth Floor, Richmond, VA 23219, telephone (804) 692-1823 or
 FAX (804) 692-1869.

DEPARTMENT OF GENERAL SERVICES

Design-Build/Construction Management Review
Board

January 26, 1998 - 11 a.m. -- Open Meeting
Department of General Services, 805 East Broad Street, 3rd
Floor Training Room, Richmond, Virginia,

A meeting to review any requests submitted by localities
for the use of a design-build or construction management
type of contract. Public comments will be taken. The
chairman may cancel the meeting if there is no business
for the board's consideration. Please contact the
Division of Engineering and Buildings to confirm the
meeting date and time.

Contact: Sandra H. Williams, Clerk to the Board, Division of
Engineering and Buildings, Department of General Services,
805 E. Broad St., Room 101, Richmond, VA 23219,
telephone (804) 786-3263 or (804) 786-6152/TDD &

BOARD FOR GEOLOGY

February 12, 1998 - 9 a.m. -- Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, Virginia. /B

A general business meeting. Persons desiring to
participate in the meeting and requiring special
accommodations or interpreter services should contact
the department at least two weeks in advance of the
meeting. The department fully complies with the
Americans with Disabilities Act.

Contact: William H. Ferguson, |l, Board Administrator,
Department of Professicnal and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)
367-24086, FAX (804) 367-2475, or (804) 367-9753/TDD &

STATE BOARD OF HEALTH

1 January 29, 1998 - 10 a.m. -- Open Meeting
Virginia Hospital and Healthcare Association, 4200 tnnslake
Drive, Conference Room D, Glen Allen, Virginial®
{Interpreter for the deaf provided upon request)

A work session of the board, An informal dinner will be
held at 6:30 p.m.

Contact: Paul W. Matthias, Staff to the Board of Health,
Department of Health, 1500 E. Main St., Richmond, VA
23219, telephone (804) 371-2909 or (804) 786-3564, or FAX
(804) 786-4616.

+ January 30, 1998 - 9 a.m. -- Open Meeting

Virginia Hospital and Healthcare Association, 4200 Innsiake
Drive, Conference Room D, Glen Allen, Virginia.
{Interpreter for the deaf provided upon request)

A business meeting.

Contact: Paul W, Matthias, Staff to the Board of Health,
Department of Health, 1500 E. Main St., Richmond, VA
23219, telephone (804) 371-2909 or (804} 786-3564, or FAX
(804) 786-4616.

Title Il of the Ryan White Comprehensive AIDS
Resource Emergency Act of 1990

January 23, 1998 - 10 a.m. — Public Hearing

Department of Health, 1500 East Main Street, Room 223,
Richmond, Virginial8 (Interpreter for the deaf provided upon
request)

The Department of Health's 1898 Comprehensive Plan
for HIV Care Grant moneys (approximately $10,000,000)
under Title Il of the Ryan White Comprehensive AIDS
Resource Emergency Act of 1990 (as amended in 1996)
is available for review and comments. The proposed
plan is to (i) provide continuation of the AIDS Drug
Assistance Program to cover antiretrovirals, protease
inhibitors and other medications related to the treatment
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of HIV/IAIDS and the prevention of opportunistic
infections for eligible individuals with HIV disease and (ii)
fund and operate HIV Care Consortia within five regional
areas of the state that are affected by HF disease. The
purpose of this comprehensive plan is to improve the
guality and availability of care for individuals ‘with HIV
and their families. The goals of the Ryan White Care Act
are to support local planning and service delivery,
promote involvement of PLWHIV, and increase access to
services for previously underserved groups. Persons
may comment in writing to the Department of Health on
the intended plan until Tuesday, May 5, 1998, Speakers
for the public hearing will be received until 10:30 a.m.
For further information and correspondence please
contact Kathryn A, Hafford.

Contact: Kathryn A, Hafford, RN, M.S., Assistant Director,
Health Care Services, Department of Health, Division of
STD/AIDS, 1500 E. Main St, Room 112, Richmend, VA
23219, telephone (B04) 225-4844 or FAX (804) 225-3517.

BOARD FOR HEARING AlD SPECIALISTS

January 27, 1988 - 8:30 a.m. -- Open Meeting

Department of Professional and Occupational Regulation,
3600 West Broad Street, Conference Room 5 West,
Richmond, Virginia B

A routine business meeting. A public comment period
will be held at the beginning of the meeting. Persons
desiring to participate in the meeting and requiring
special accommodations or interpreter services should
contact David Dick at least 10 days prior to the meeting
so thal suitabie arrangemenis can be made. The
depariment fully complies with the Americans with
Disabilities Act.

Contact: David E. Dick, Assistant Director, Department of
Professional and Occupational Regulation, 3600 W. Broad
5t., Richmaond, VA 23230, telephone (804) 367-8595 or (804)
367-9753/TDD &

STATE COUNCIL OF HIGHER EDUCATION FOR
YIRGINIA

Executive Committee
January 23, 1998 - 10:30 a.m. — Audicconference

A general business meeting via audicconference at the
following locations:  Wharton, Aldhizer and Weaver,
Harrisonburg, Virginia; The Monitor Group Corp., Fairfax,
Virginia; Penn Stuart, Abingdon, Virginia, McGuire,
Woods, Battle and Boothe, Suite 9000, Norfolk, Virginia;
Patten,; Wornom and Watkins, Suite 360 Newport News,
Virginia; and the council office, James Monroe Building,
9th Floor Conference Room.

Contact: Pamela H. Landrum, Administrative Staff Assistant,
State Council of Higher Education, James Monroe Bldg., 101
N. 14th St., 9th Floor, Richmond, VA 23219, telephone (804)
225-2602 or FAX (804} 371-7911.

HOPEWELL INDUSTRIAL SAFETY COUNCIL

February 3, 1998 - 9 a.m. — Open Meeting

March 3, 1998 - 9 a.m. — Open Meeting

Hopewell Community Center, Second and City Point Road,
Hopewell, Virginia B (Interpreter for the deaf provided upon
request)

Local Emergency Preparedness Committee meeting on
emergency preparedness as required by SARA Title [I1.

Contact: Robert Brown, Emergency Services Coordinator,
300 N. Main St., Hopewell, VA 23860, telephone (804) 541-
2298.

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

t February 23, 1998 - 10 a.m. — Public Hearing

Department of Housing and Community Development, 501
North Second Street, Richmond, Virginia B (Interpreter for
the deaf provided upon request)

March 20, 1998 — Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Board of Housing and
Community Development intends to amend regulations
entitled: 13 VAC 5-81-10 et seq. Virginia Uniform
Statewide Building Code/1996. The purpose of the
proposed action is to establish standards for automatic
sprinkier (fire) systems in certain dormitories al colleges
and universities.

Statutory Authority: §§ 36-88 and 36-99.3 of the Code of
Virginia.
Public comments may be submitted until March 20, 1998.

Contact: Norman R. Crumpton, Associate Director,
Department of Housing and Community Development, 501 N.
2nd St., Richmend, VA 23219, telephone (804) 371-7170 or
FAX (804) 371-7092.

VIRGINIA HOUSING DEVELOPMENT AUTHORITY

f January 27, 1998 - 11 a.m. -- Open Meeting
Virginia Housing Development Authority, 631 South Belvidere
Street, Richmond, Virginia. B3

A regular meeting of the Beard of Cammissioners to (i)
review and, if appropriate, approve the minutes from the
prior monthly meeting, (i) consider for approval
amended and restated rules and regulations for single
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family morigage loans to persens and families of low and
moderate income; (iif} review the authority’s operations
for the prior month; and (iv) consider such other matters
and take such other actions as it may deem appropriate,
Various committees of the Board of Commissioners may
also meet before or after the regular meeting and
consider matters within their purview. The planned
agenda of the meeting will be available at the offices of
the authority one week prior to the date of the meeting.

Contact: J. Judson McKellar, Jr., General Counsel, Virginia
Housing Development Authority, 601 S. Belvidere Street,
Richmond, VA 23220, telephone (804) 344-5540,

STATEWIDE INDEPENDENT LIVING COUNCIL

January 22, 1998 - 10 a.m. -- Open Meeting

Department of Rehabilitative Services, 8004 Franklin Farms
Drive, Richmond, Virginia & (Interpreter for the deaf provided
upon request)

A meeting to conduct regular business.

Contact: Jim Rothrock, Statewide Independent Living
Councit Staff, 1802 Marroit Rd., Richmond, VA 232289,
telephone (804) 673-0119, FAX (804) 282-7118, or e-mail
jarothrock@aol.com.

COUNCIL ON INFORMATION MANAGEMENT

‘ebruary 6, 1998 - 10 a.m. — Open Meeting
Council on Information Management, Washington Building,
1100 Bank Street, Suite 901, Richmond, Virginia.

A regular meeting,

Contact: Linda Hening, Administrative Assistant, Council on
Information Management, Washington Bldg., 1100 Bank St.,
Suite 901, Richmond, VA 23219, telephone (804) 225-3622
or toll-free 1-800-828-1120.

STATE BOARD OF JUVENILE JUSTICE

February 11, 1998 - 9 a.m. -- Open Meeting
700 Centre, 700 East Franklin Street, 4th Floor, Richmond,
Virginia &

The Secure Program Committee and the Nonsecure
Program Committee will meet at 9 a.m. The full board
will meet at 10 a.m. to take action on certification of
residential and nonresidential programs, to consider
adopting length of stay guidelines as required by § 66-
10(8) of the Code of Virginia and to take up other matters
brought before it.

Contact: Donald R. Carignan, Policy Coordinator,
Department of Juvenile Justice, 700 E. Franklin St., P.O. Box
1110, Richmond, VA 23218-1110, telephone (804) 371-0743
or FAX (804) 371-0773.

LIBRARY BOARD

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meeting to discuss matters related to The Library of
Virginia and its board.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
23219-1905, telephone (804) 692-3535.

Archival and Information Services Committee

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meeting to discuss archival and information services at
The Library of Virginia.
Contact: Jean H. Taylor, Secretary to the State Librarian,

The Library of Virginia, 800 E. Broad St, Richmond, VA
23219-1905, telephone (804) 692-3535.

Automation and Networking Committee

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meeting to discuss automation and networking
matters.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St, Richmond, VA
23219-1905, telephone (804) 692-3535.

Bylaws Committee

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meeting to matters related to any proposed changes to
the bylaws.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St, Richmond, VA
23219-1905, telephone (804) 692-3535.

Executive Committee

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meeting to discuss matters related to The Library of
Virginia and its board.
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Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
23218-1905, telephone (804) 692-3535,

Facilities Commiittee

February 23, 1998 - Time to be announced -- Open
Meeting ‘
Location to be announced.

A meeting fo discuss mafters pertaining to the new
Library of Virginia building and the status of the records
center.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
232191905, telephone (804) 692-3535. :

Legislative and Finance Committee

February 23, 1998 - Time fo be annocunced -- Open
Meeting
Location to be announced.

A meeting to discuss legislative and financial matters.

Contact: Jean H. Taylor, Secretary to the State |ibrarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
23219-1905, telephone (804) 692-3535,

Nomirating Commitiee

February 23, 1998 - Time fo be announced -- Open
Meeting
Location to be announced.

A meeting to consider possible candidates for
nomination to next year's slate of officers.

Contact: Jean H. Taylor, Secretary to the State Librarian,
Secretary to the Stafe Librarian, The Library of Virginia, 800
£ Broad St., Richmond, VA 23219-1805, telephone (804)
632-3535.

Publications and Educational Services Commitiee

February 23, 1998 - Time to be announced -- Open
Meeting
Location to be announced.

A meseting to discuss matters related to the Publications
and Educational Services Division and The Library of
Virginia.

Contact: Jean H. Taylor, Secretary to the State Librarian,

The Library of Virginia, 800 E. Broad St., Richmond, VA
23219-1905, tefephone (804) 692-3535.

Pubiic Library Development Committee

February 23, 1998 - Time to be announced - Open
Meeting
l.ocation to be announced.

A meeting to discuss matters pertaining to public library
development and The Library of Virginia.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
23219-1905, telephone (804} 692-3535. :

Records Management Committee

February 23, 1888 - Time fo be announced -- Open
Meeting
Location to be announced.

A meeting to discuss matters peraining to records
management.

Contact: Jean H. Taylor, Secretary to the State Librarian,
The Library of Virginia, 800 E. Broad St., Richmond, VA
23219-1805, telephone (804) 692-3535.

COMMISSION ON LOCAL GOVERNMENT

T January 27, 1998 - 10 a.m. -- Open Meeting
Commission on Local Government, 8th Street Office Building,
805 East Broad Street, Room 702, Richmond, Virginia,

A regular meeting fo consider such matters as may be
presented. Persons desiring to participate in the meeting
and requiring special accommodations or interpreter
services should contact the commission.

Contact: Barbara Bingham, Administrative Assistant,
Commission on Local Government, 8th Street Office Bldg.,
805 E. Broad St., Room 702, Richmond, VA 23219-1924,
telephone {804) 786-6508, FAX (804) 371-799% or (804) 786-
1860/TCD %

LONGWOOD COLLEGE

Board of Visitors

January 29, 1998 - 3:45 p.m. -- Open Meeting
901 East Byrd Stree{, 4th Floor Board Room, Richmond,
Virginia.
A meeting of the Academic Affairs/Student Affairs
Committees {o conduct routine business.

Contact: Patricia P. Cormier, President, Longwood College,
201 High S1., Farmville, VA 23909, tefephone (804) 385-2001
or FAX {804) 395-2821.

January 29, 1998 - 1 p.m. -- Open Meeting
901 East Byrd Street, 4th Floor Board Room, Richmond,
Virginia.
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A meeting of the Finance/Faciliies and Services
committee to conduct routine business.

Contact; Patricia P. Cormier, President, Longwood College,
201 High St., Farmville, VA 23909, telephone (804) 395-2004
or FAX (804) 395-2821.

January 30, 1998 - 9 a.m. -- Open Meeting
901 East Byrd Sireet, 4th Floor Board Room, Richmond,
Virginia.

A meeting to conduct routine business.

Contact: Patricia P. Cormier, President, Longwood College,
201 High St., Farmville, VA 23909, telephone (804) 395-2004
ar FAX (B04) 395-2821.

MARINE RESOURCES COMMISSION

January 27, 1998 - 9 a.m. -- Open Meeting

February 24, 1998 - 9 a.m. — Open Meeting

March 24, 1998 - 9 a.m. — Open Meeting

Marine Resources Commission, 2600 Washington Avenue,
Newport News, Virginia. & (interpreter for the deaf provided
upon request)

The commission will hear and decide marine
environmental malters at 9 am., including permit
applications for projects in wetlands, bottom lands,
coastal primary sand dunes and beaches; appeals of
local wetland board decisions; policy and regulatory
issues. The commission will hear and decide fishery
management items at approximately noon. ltems to be
heard include; regulatory  proposals, fishery
management plans; fishery conservation issues;
licensing; shellfish leasing. Meetings are open to the
public. Testimony will be taken under oath from parties
addressing agenda items on permits and licensing.
Public comments will be taken on resource matters,
regulatory issues and items scheduled for public hearing.
The commission is empowered to promulgate
regulations in the areas of marine environmental
management and marine fishery management.

Contact: LaVerne Lewis, Secretary to the Commission,
Marine Resources Commission, P.O. Box 756, Newport
News, VA 23607-0756, telephone (757) 247-2261, toll-free 1-
800-541-4646 or (757) 247-2292/TCD&®

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T February 10, 1998 - 10 a.m. — Open Meeting
Department of Medical Assistance Services, 600 East Broad
Street, Richmond, Virginia.

A meeting to discuss matters of policy relating to the
Medicaid program. Visit the department's website at
http:/fwww . state . va.us/~dmas/dmas.

Contact: Cynthia Klisz Morton, Board Liaison, Department
of Medical Assistance, 600 E. Broad St., Suite 1300,
Richmend, VA 23219, telephone (804) 786-8099.

ok ok ok ok ok ok ok

t March 20, 1998 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Depariment of Medical
Assistance Services intends to amend regulations
entitted: 12 VAC 30-50-10 et seq. Amount, Duration,
and Scope of Medical and Remedial Care Services.
The purpese of the proposed action is to provide
reimbursement for high dose chemotherapy and bone
marrow/stem cell transplants for individuals over the age
of 21 who have been diagnosed with lymphoma or
breast cancer. This package will also clarify the
reimbursement policy for transplants.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March 20, 1998, to
Anita Cordill, Department of Medical Assistance Services,
800 East Broad Street, Suite 1300, Richmond, VA 23219.

Contact:  Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 800 E. Broad St., Richmond, VA 23219, telephone
{(804) 371-8854 or FAX (804) 371-4981.

* kW KR kR W

1 March 20, 1998 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6,14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to amend regulations
entitled: 12 VAC 30-50-10 et seq. Amount, Duration,
and Scope of Medical and Remedial Care Services.
This action proposes to expand the array of services
which can be provided by school-employed medical
personnel and reimbursed by Medicaid.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March 20, 1998, to
Jeff Nelson, Division of Policy and Research, Departiment of
Medical Assistance Services, 800 East Broad Street, Suite
1300, Richmand, VA 23219.

Contact: Victoria P. Simmons or Roberta J. Jonhas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Richmond, VA 23219, telephone
(B04) 371-8854 or FAX (804) 371-4881.
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T March 20, 1998 - Public comments may be submitted until
this date.

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medicai
Assistance Services intends to amend regulations
entitled: 12 VAC 30-90-10 et seq. Methods and
Standards for Establishing Payment Rates for Long-
Term Care. These regulations propose to provide
additional reimbursement to certain nursing facilities
which provide special services to individuals who have
traumatic brain injuries.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March.20, 1998, to
Regina Anderson-Cloud, LTC Policy, Department of Medical
Assistance Services, 600 East Broad Street, Suite 1300,
Richmond, VA 23219.

Contact: Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 800 E. Broad St., Richmond, VA 23219, telephone
(804) 371-8854 or FAX (804) 371-4981.

KRk KKK RK

t March 20, 1998 - Public comments may be submitted until
this date. :

Notice is hereby given in accordance with § 9-6.14:7.1 of
the Code of Virginia that the Department of Medical
Assistance Services intends to amend regulations
entitled: 12 VAC 30-120-10 et seq. Waivered Services.
The proposed regulation specifies the requirements and
standards for the provision of consumer-directed
personal attendant services, The consumer-directed
PAS program will provide home and community-based
care personal attendant services to consumers who

_ meet Medicaid eligibility and financial requirements. The
service will allow qualifying consumers to remain in their
homes, directing their own care, rather than receiving
sefvices under the home health agency model or being
institutionalized. This proposal is mandated by Chapter
924, 1997 Appropriation Act. Public hearings have
already been held on these regulations.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public comments may be submitted until March 20, 1998, to
Karen Lawson, LTC Policy, Department of Medical
Assistance Services, 600 East Broad Street, Suite 1300,
Richmond, VA 23219.

Contact:  Victoria P. Simmons or Roberta J. Jonas,
Regulatory Coordinators, Department of Medical Assistance
Services, 600 E. Broad St., Richmond, VA 23218, telephone
(804) 371-8854 or FAX (804) 371-4981.

BOARD OF MEDICINE

T January 30, 1898 - 9 a.m. — Open Meeting

Department of Health Professions, 66068 West Broad Street,
5th Floor, Board Reom 2, Richmond, Virginia & (Interpreter
for the deaf provided upon request)

A meeting pursuant to § 54.1-2812.1 of the Code of
Virginia to prescribe by regulation such requirements as
may be necessary fto ensure continued practitioner
competence.

Contact: Warren W. Kocntz, M.D,, Executive Director, Board
of Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9960, FAX (804) 662-9943
or (804) 662-7197/TDD &

t February 26, 1998 - 8:30 a.m. -- Open Meeting

T February 27, 1998 - 8:30 a.m. -- Open Meeting

1 February 28, 1998 - 8:30 a.m. -- Open Meeting

t March 1, 1988 - 8:30 a.m. — Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia (Interpreter for the deaf
provided upon request)

A pane! of the board will convene pursuant to §§ 54.1-
2400 and 9-6.14:12 of the Code of Virginia to inquire into
atlegations that a practitioner may have violated laws
and regulations governing the practice of medicine, The
panel will meet in open and closed sessions pursuant to
§ 2.1-344 A 7 and A 15 of the Code of Virginia. Public
comment will not be received.

Contact: Karen W. Perrine, Deputy Executive Director,
Board of Medicine, 6606 W. Broad St., 4th Ficor, Richmond,
VA 23230-1717, telephone (B04) 662-7693, FAX (804) 662-
9943 or (804) 662-7197/TDD &

Legislative Committee

1 January 23, 1998 - 1 p.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Board Room 2, Richmond, Virginia k& (Interpreter
for the deaf provided upon request)

A meeting to (i) discuss legisiative issues related to
board activities and regulation, (i) review any pending
regulations pursuant to regulatory review or legislative
action, and (iii) consider any other information that may
come before the committee.  The commitiee will
entertain public comments during the first 15 minutes on
agenda items.

Contact: Warren W. Koontz, M., Executive Director, Board
of Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone {804) 662-9960, FAX (804) 662-9943
or (804) 662-7197/TDD B8
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PEPARTMENT OF MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE
SERVICES

State Human Rights Committee

T January 23, 1998 - 9 a.m. -- Open Meeting

Southside Virginia Training Center, Albemarle Street,
Building 1, Petersburg, Virginia® (Interpreter for the deaf
provided upon reguest)

A regutar meeting of the committee to discuss business
and conduct hearings relating to human rights issues.
Agenda items are listed for the meeting.

Contact: Kli Kinzie, Executive Secretaty, Department. of
Mental Health, Mental Retardation and Substance Abuse
Services, P.O. Box 1797, Richmond, VA 23218-1797,
telephone (804) 786-3988, FAX (804) 371-2308 or (804) 371-
8977/TDD B

VIRGINIA MILITARY INSTITUTE

Board of Visitors‘

T February 14,1998 - 8:30 a.m. -- Open Meeting
The Omni, 100 South 12th Street, Richmond, Virginia &

A regular meeting to hear committee reports, consider
the budget and plan fund raising. The Board of Visitors
does not provide an opportunity for public comment at
this meeting. Public comment is received at the first
meeting of the academic year, normaily in August,

Contact: Colonel Edwin L, Dooley, Jr., Secrelary to the
Board, Virginia Military Institute, Superintendent's Office,
Lexington, VA 24450, telephone (540) 464-7206 or (540)
464-7660/TDD B

STATE MILlK COMMISSION

T February 18, 1998 - 10:30 a.m. -- Open Meeting
Milk Commission, 200 North Ninth Street, Suite 915,
Richmond, Virginia /&

A regutar meeting to (i) discuss industry. issues,
distributor licensing, Virginia base transfers, Virginia
baseholding license amendments, regulations, and fiscal
matters and (i) review reports from the staff of the Milk
Commission. The commission may consider other
matters pertaining to its responsibilities. Any persons
who require accommodations in order-to participate in
the meeting should contact Edward C. Wilson, Jr.,
least five days prior to the meeting date so that smtable
arrangements can be made.

Contact: Edward C. Wilson, Jr., Deputy Administrator, State
Milk Commission, 200 N. 8th St., Suite 915, Richmond, VA

23219-3414, telephone (804) 786-2013 or (804) 786-
2013700 B '

DEPARTMENT OF MINES, MINERALS AND ENERGY

February 12, 1998 « 10 a.m, - Pubiic Hearing

Department of Mines, Minerals and Energy, Division of
Mineral Mining, Fontaine Research Park, 800 Natural
Resources Drive, Charlottesville, Virginia.

March 6, 1998 - Public comments may be submitted until this
date.

Notice is hereby given in accordance with § 8-6.14:7.1 of
the Code of Virginia that the Department of Mines,
Minerals and Energy intends to amend regulations
entitled: 4 VAC 25-40-10 et seq. Safety and Health
Regulations for Mineral Mining. The purpose of the
proposed action is to amend the safety and health
regulation for the protection of persons in and around

_ mineral  mines. The amendments implement
requirements of the Mine Safety Act and incorporate
recommendations from the Executive Order 15 (94)
review and from the work commiitee which reviewed the
proposed regulation.

Statutory Authority: §§ 45.1-161.3, 45.1-161.294 and 45.1-
161.305 of the Code of Virginia. '

Contact: Conrad Spangler, Division Director, Department of
Mines, Minerals and Energy, Division of Mineral Mining,
Fontaine Research Park, 900 Natural Resources Dr., P.O.
Box 3727, Charlottesville, VA 22903, telephone (804) 961-
5000, FAX (804) 979-8544 or toll-free 1-800- 828 1120 (VA
Relay Center).

MOTOR VEHICLE DEALER BOARD

January 20, 1998 - 10 a.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street,
Room 702, Richmond, Virginia!& (Interpreter for the deaf
provided upon request)

A meeting to conduct general board business. Persons
desiring to participate in the meeting and requiring
special accommodations or interpreter services should
contact the board at least 10 days prior to the meeting so
that suitable arrangements can be made. The board
fuily complies with the Americans with Disabilities Act. A
tentative agenda will be provided upon request by
contacting the board. A public comment period will be
provided at the beginning of the meeting. Public
comment will be subject to the board’s guidelines for
‘public comment,

Contact: Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St., Suite 104,
Richmond, VA 23220, telephone (804) 367-1100 or FAX
(804) 367-1053.
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Advertising Committee

January 19, 1988 - 3 p.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street,
Room 702, Richmond, Virginial& (interpreter for the deaf
provided upon request)

A meeting to conduct general business of the committee.
Persons desiring to paricipate in the meeting and
requiring special accommodations or interpreter services
should contact the board at least 10 days prior to the
meeting so that suitable arrangements can be made.
The board fully complies with the Americans with
Disabifities Act. A ientative agenda will be provided
upon request by contacting the board. A public comment
period will be provided at the beginning of the meeting.
Public comment will be subject to the board’s guidelines
for public comment. '

Contact: Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St., Suite 104,
Richmond, VA 23220, telephone (804) 367-1100 or F.
(804) 367-1053. :

Dealer Practices Committee

January 19, 1998 - 1:30 p.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street,
Room 702, Richmond, Virginia.B (Interpreter for the deaf
provided upen réquest)

A meeting to conduct general business of the committee.
Persons desiring to participate in the meeting and
requiring special accommodations or interpreter services
should contact the board at least 10 days prior to the
meeting so that suitable arrangements can he made.
The board fully complies with the Americans with
Disabilities Act. A tentative agenda will be provided
upon request by contacting the board. A public comment
period will be provided at the beginning of the meeting.
Public comment wili be subject to the board’s guidelines
for public comment.

Contact: Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St, Suite 104,
Richmond, VA 23220, telephone (804) 367-1100 or FAX
(804) 367-1053.

Finance Committee

January 20, 1998 - 9 a.m. -- Open Meseting

Department of Motor Vehicles, 2300 West Broad Sireet,
Room 702, Richmond, Virginia®& (Interpreter for the deaf
provided upon request)

A meeting to conduct general business of the committee.
Persons desiring to participate in the meeting and
requiring special accommodations or interpreter services
should contact the board at least 10 days prior to the
meeting so that suitable arrangements can be made.

The beoard fully complies with the Americans with
Disabilities Act. A tentalive agenda will be provided
upon request by contacting the board. A public comment
period will be provided at the beginning of the meeting.
Public comment will be subject to the board's guidelines
for public comment.

Contact: Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St., Suite 104,
Richmond, VA 23220, telephone (804) 367-1100 or FAX
(804) 367-1053,

Franchise Review and Advisory Committee

January 20, 1998 - 9 a.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street, 7th
Floor, Executive Conference Room, Richmond, Virginia 3
(Interpreter for the deaf provided upon request)

A meeting to conduct general business of the committee.
Persons desiring to participate in the meeting and
requiring special accommodations or interpreter services
should contact the board at least 10 days prior to the
meeting so that suitable arrangements can be made.
The board fully complies with the Americans with
Disabilities Act. A tentative agenda will be provided
upon request by contacting the board. A public comment
period will be provided at the beginning of the meeting.
Public comment will be subject to the board's guidelines
for public comment.

Contact; Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St, Suite 104,
Richmond, VA 23220, telephone (804) 367-1100 or FAX
{804) 367-1053.

Transaction Recovery Fund Committee

January 19, 1998 - 9 a.m. -- Open Meeting

Department of Motor Vehicles, 2300 West Broad Street,
Room 702, Richmond, Virginia B (Interpreter for the deaf
provided upon request)

A meetling to conduct general business of the committee,
Persons desiring to participate in the meeting and
requiring special accommodations or interpreter services
should contact the board at least 10 days prior to the
meeting so that suitable arrangements can be made.
The board fully complies with the Americans with
Disabllities Act. A tentative agenda will be provided
upon request by contacting the hoard. A public comment
period will be provided at the beginning of the meeting.
Public comment will be subject to the board's guidelines
for public comment.

Contact: Alice R. Weedon, Administrative Assistant, Motor
Vehicle Dealer Board, 2201 W. Broad St., Suite 104,
Richmond, VA 23220, telephone (BG4) 367-1100 or FAX
(804) 367-1053.

Virginia Register of Regulations

1440



Calendar of Events

VIRGINIA MUSEUM OF FINE ARTS

January 21, 1998 - 12:30 p.m. -- Open Meeting
Virginia Museum of Fine Arts, 2800 Grove Avenue,
Auditorium, Richmond, Virginia &

A regularly scheduled meeting of the Board of Trustees
to receive staff and committee reports and conduct
budget review. Public comment will not be received.

Contact: Emily C. Robertson, Secretary of the Museum,
Virginia Museum of Fine Arts, 2800 Grove Ave,, Richmond,
VA 23221-24686, telephone (804) 367-0553.

January 21, 1998 - 10 a.m. -- Open Meeting
Virginta Museum of Fine Arts, 2800 Grove Avenue,
Richmond, Virginia.[8

Meetings of the Communications and Marketing
Committee, Buildings and Grounds Committee and
Exhibitions Committee to review current issues relative
to each committee. Public comment will not be received.

Contact: Emily C. Robertson, Secretary of the Museum,
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond,
VA 23221-2466, telephone (804) 367-0553.

January 21, 1998 - 2 p.m. -- Open Meeting
Virginia Museum of Fine Ars, 2800 Grove Avenue,
Richmond, Virginia &

Meetings of the Nominating Committee, Education and
Programs Committee, and Legislative Committee to
review current issues relative to each committee. Public
comment will not be received.

Contact: Emily C. Robertson, Secretary of the Museum,
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond,
VA 23221-2466, telephone (804) 367-0553.

January 21, 1998 - 11 a.m. -- Open Mesting
Virginia Museum of Fine Arts, 2800 Grove Avenue,
Conference Room, Richmond, Virginia &

A meeting of the Finance Committee to review the
budget. Public comment will not be received.

Contact: Emily C. Robertson, Secretary of the Museum,
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond,
VA 23221-2466, telephone (B04) 367-0553.

February 3, 1998 - 8 a.m. — Open Meeting
Virginia Museum of Fine Arts, 2800 Grove Avenue,
Conference Room, Richmond, Virginia.f&

A briefing for the Executive Committee of current
museum activities and upcoming events. Public
comment will not be received.

Contact: Emily C. Robertson, Secretary of the Museum,
Virginia Museum of Fine Arts, 2800 Grove Ave., Richmond,
VA 23221-2466, telephone (804) 367-0553.

VIRGINIA MUSEUM OF NATURAL HISTORY

Development Committee

January 29, 1998 - 8 a.m. - Open Meeting
The Jefferson Hotl, Lemaire, Franklin and Adams Street,
Richmond, Virginia. B8

A meeting to discuss development issues.

Contact: Rhonda J. Knighton, Administrative Staff Assistant,
Virginia Museum of Natural History, 1001 Dougias Ave.,
Martinsvitle, VA 24112, telephone (540) 666-8616 or (540)
666-8638/TDD &

Qutreach Committee

January 29, 1998 - 8 a.m. -- Open Meeting
The Jefferson Hotel, Lemaire, Franklin and Adam Street,
Richmeond, Virginia /&

A meeting to discuss reports from the public programs
and publications departments of the museum.

Contact: Rhonda J. Knighton, Administrative Staff Assistant,
Virginia Museum of Natural History, 1001 Douglas Ave.,
Martinsville, VA 24112, telephone (540) 666-8616 or (540)
666-8638/TDD &

Research and Collections Committee

January 29, 1998 - 7:30 a.m. -- Open Meeting :
The Jefferson Hotel, Lemaire, Franklin and Adams Street,
Richmond, Virginia. &

A meeting to discuss (i) appointment/reappointment of
research associates, (i) the collections policy, and (iii}
the research policy.

Contact: Rhonda J. Knighton, Administrative Staff Assistant,
Virginia Museum of Natural History, 1001 Douglas Ave.,
Martinsville, VA 24112, telephone (540) 666-8616 or (540)
666-8638/TDD ®

Board of Trustees

January 29, 1998 - 9 a.m, -- Open Meeting

The Jefferson Hotel, Franklin and Adams Street, Richmond,

Virginia &
A meeting to include reports from the development,
executive, finance, legisiative, marketing, nominating,
outreach, personnel, planning and facilities, and
research and collections committees. Public comment
will be received following approval of the minutes of the
November meeting.

Contact: Rhonda J. Knighton, Administrative Staff Assistant,
Virginia Museum of Natural History, 1001 Douglas Ave.,
Martinsville, VA 24112, telephone (540) 666-8616 or (540)
666-8638/TDD B
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BCARD OF NURSING

f January 26, 1298 - 1 p.m. -- Open Meeting

T January 29, 1988 - 8:30 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginia (Interpreter for the deaf
provided upon request)

A panel of the board will conduct formal hearings with
licensees and certificate holders. Public comment will
nct be received.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943,
or (804) 662-7197/TDD &

1 January 27, 1998 - 9 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, VirginiaB (Interpreter for the deaf
provided upon request)

A regular meeting of the board to consider matters
relating to education programs, discipline of licensees,
licensure by examination and other matters under the
jurisdiction of the board, Public comment will be
received during an open forum beginning at 11 a.m.
Beginning at 2:30 p.m. the board will conduct formal
hearings. Public comment will not be received for
hearings.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943,
or (804) 662-7197/TDD ‘& )

t January 28, 1998 - 8:30 a.m. -- Open Meeting

Depariment of Health Professicns, 6606 West Broad Street,
5th Floor, Richmond, Virginia (Interpreter for the deaf
provided upon request)

The board will conduct formal hearings. Public comment
will not be received.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Breoad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9909, FAX (804) 662-9943,
or (804) 662-7197TDD &

Education Special Conference Committee

t January 26, 1998 - 9 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginial& {nterpreter for the deaf
provided upon request)

A meeling to review proposals and reports from nursing
and nurse aide education programs and prepare
recommendations for the board. Public comment will not
be received.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA

23230-1717, telephone (804) 662-9909, FAX (804) 662-9943,
or {804) 662-7197/TDD &

Special Conference Committee

t January 26, 1998 - 9 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Richmond, Virginial& (Interpreter for the deaf
provided upon request)

conferences with
Public comment will

A meeting to conduct informal
licensees and ceriificate hoiders.
not be received.

Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804} 662-9503, FAX {B04) 662-9943,
or (804) 662-7197/TDD &

BOARD FOR OPTICIANS

February 13, 1898 - 10 a.m. -- Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Street, 4th Floor, Richmond, Virginia kel

An open meeting to discuss regulatory review,
disciplinary cases and other matters requiring board
action, All meetings are subject to cancellation or
change. Call the board office 24 hours in advance of the
meeting to confirm date and time. A public comment
period will be held at the beginning of the meeting.
Persons desiring to participate in the meeting and
requiring special accommodations or interpretive
services should contact the board at least 10 days prior
to the meeting so that suitable arrangements can be
made for an apprapriate accommodation. The
department fully complies with the Americans with
Disabilities Act.

Contact: Nancy Taylor Feldman, Assistant Director,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)
367-8590, FAX (804) 367-2474 or (804) 367-8753/TDDE

BOARD OF OPTOMETRY

January 30, 1998 - 8 a.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Fleor, Ccnference Room 3, Richmond, Virginia.
(Interpreter for the deaf provided upen request)

A meeting to conduct informal conferences. This is a
public meeting; however, public comment will not be
received.

Contact: Carol Stamey, Administrative  Assistant,
Department of Health Professions, 6606 W. Broad St., 4th
Floor, Richmond, VA 23230-1717, telephone (804) 662-9910
or (804) 662-7197/TDD &
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Professional Designation Committee

t January 20, 1998 - 3 p.m. -- Open Meeting

Department of Health Professions, 6606 West Broad Street,
5th Floor, Conference Room 3, Richmond, Virginia.
(Interpreter for the deaf provided upon request)

A meeting to review present, pending and future
professionat designations for compliance with the current
regulations. Public comment will be received at the
beginning of the meeting.

Contact: Carol Stamey, Administrative Assistant,
Department of Health Professions, 6606 W. Broad St., 4th
Floor, Richmond, VA 23230-1717, telephone (804) 662-9910
or (804) 662-7197/TDD B

BOARD OF PROFESS!IONAL AND OCCUPATIONAL
REGULATION

March 3, 1998 - 10 a.m. — Open Meeting
Department of Professional and Occupational Regulation,
3600 West Broad Street, Richmond, Virginia &

A general business meeting,

Contact: Debra S. Vought, Agency Analyst, Department of
Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8519 or (804)
367-9753/TDD &

BOARD OF PSYCHOLOGY

January 27, 1998 - 10 a.m. -- Open Meeting
Department of Health Professions, 6606 West Broad Street,
5th Floor, Conference Room 4, Richmond, Virginial&

A regular meeting to discuss general board business,
receive committee reports and consider proposed
amendments to the Regulations Governing the Practice
of Psychology., 18 VAC 125-20-10 et seq., pursuant to
Executive Order 15 (94). Public comment will be
received at the beginning of the meeting.

Contact: LaDonna Duncan, Administrative Assistant,
Department of Health Professions, 6606 W. Broad St., 4th
Floor, Richmond, VA 23230, telephone (804) 662-9913 or
FAX (804) 662-9943,

January 27, 1998 - 1 p.m. -- Open Meeting
Department of Health Professions, 6606 West Broad Street,
Conference Room 1, Richmond, Virginia B3

A meeting to conduct an informal administrative hearing
pursuant to § 9-6.14:12 of the Code of Virginia. Public
comment will not be heard.

Contact: Evelyn Brown, Executive Director, Board of
Psychology, 6606 W. Broad St., 4th Floor, Richmond, VA
23230, telephone (804) 662-9967 or FAX (804) 662-9943.

Discipline Committee

1 January 20, 1998 - 10 a.m. -- Open Meeting
Department of Health Professions, 6606 West Broad Street,
5th Floor, Conference Room 4, Richmond, Virginia_.

A meeting to conduct an informal hearing regarding
allegations of practitioner misconduct. Public comment
will be received at the beginning of the meeting.

Contact: LaDonna DPuncan, Administrative Assistant,
Department of Health Professions, 6606 W. Broad St., 4th
Floor, Richmond, VA 23230, telephone (804) 662-9913 or
FAX (804) 662-9943.

VIRGINIA RACING COMMISSION

January 21, 1998 - 9:30 a.m. — Open Meeting
Tyler Building, 1300 East Main Street, Richmond, Virginia.

A monthly meeting to inciude a report from Colonial
Downs and a review of proposed regulations pertaining
to stewards and appeals to the commission.

Contact: Wiliam H. Anderson, Policy Analyst, Virginia
Racing Commission, 10700 Horsemen's Dr., New Kent, VA
23124, telephene {804) 966-4200 or FAX (804) 966-8906,

BOARD OF REHABILITATIVE SERVICES

January 29, 1998 - 10 a.m. — Gpen Meeting

Department of Rehabilitative Services, 8004 Franklin Farms
Drive, Richmond, Virginia.8 (interpreter for the deaf provided
upon request)

A regular business meeting of the board.

Contact: John R. Vaughn, Commissioner, Department of
Rehabilitative Services, 8004 Franklin Farms Dr., Richmond,
VA 23230, telephone (804) 662-7010, toll-free 1-800-552-
5019/TDD and Voice or {804) 662-9040/TDD &

VIRGINIA RESOURCES AUTHORITY

1 February 10, 1998 - 9:30 a.m. -- Open Meeting
1 March 10, 1998 - 9:30 a.m. — Open Meeting
The Mutual Building, 909 East Main Street,
Richmond, Virginia,

Suite 700,

The board will meet to approve minutes of the meeting of
the prior month, to review the authority's operations for
the prior month, and {0 consider other matters and take
other actions as it may deem appropriate, The planned
agenda of the meeting will be available at the offices of
the authority ane week prior to the date of the meeting.
Public comments wilt be received at the beginning of the
meeting.

Contact: Shockley D. Gardner, Jr., Executive Director,
Virginia Resources Authority, P.O. Box 1300, Richmond, VA
23218, telephone (804) 644-3100 or FAX (804) 644-3108.
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RICHMOND HOSPITAL AUTHORITY

Board of Comimissioners

January 22, 1998 - 5§ p.m. -- Open Meeting
Richmond Nursing Home, 1900 Cool lLane, 2nd Floor
Classroom, Richmond, Virginia.

A monthly board meeting to discuss nursing home
operations and related matters,

Contact: Marilyn H. West, Chairman, Richmond Hospital
Authority, P.O. Box 548, 700 E. Main St., Suite 904,
Richmiond, VA 23218-0548, telephone (804) 782-1938.

SEWAGE HANDLING AND DISPOSAL APPEALS
REVIEW BOARD

T January 28, 1888 - 10 a.m. -- Open Meeting
Chesterfield County Administration Building, 9901 Lori Road,
5th Floor, Room 502, Chesterfield, Virginia.

A meeting to hear appeals of the Department of Health's
denials of septic tank permits,

Contact: Gary L Hagy, Acting Board Secretary, Depariment
of Health, 1500 E. Main St., Room 115, P.O. Box 2448,
Richmond, VA 23218, telephone (804) 225-4022 or FAX
(804) 225-4003.

BOARD OF SOCIAL WORK

January 22, 1898 - 9 a.m, — Open Meeting

January 22, 1998 - 11 a.m. — Open Meeting

Department of Health Professions, 6606 West Broad Street,
Conference Room 4, Richmond, Vfrginia.

A meeting to conduct an informal administrative hearing
pursuant to § 9-6.14:12 of the Code of Virginia. No
public comment will be received.

Contact: Evelyn Brown, Executive Director, Board of Social
Work, 6606 W. Broad St, Richmond, VA 23230-1717,
telephone (804) B62-9967 or FAX (804) 662-9943,

TRANSPORTATION SAFETY BOARD

1 February 12, 1998 - 2 p.m. -- Open Meeting
Hyatt Richmond Hotel, 6624 West Broad Street, Richmond,
Virginia f&

A qguarterly meeting to discuss transportation and
highway safety issues in Virginia.

Contact: Angelisa C. Jennings, Senior Management
Analyst, Department of Motor Vehicles, 2300 W. Broad St.,
Richmond, VA 23220, telephone (804) 367-2026.

TREASURY BOARD

January 22, 1998 - 9 a.m. ~- Open Meeting
February 19, 1998 - 9 a.m. - Open Meeting

James Moenroe Building, 101 North 14th Street, Treasury
Board Room, 3rd Floor, Richmond, Virginia fe

A regular business meeting.

Contact: Gloria J. Haichel, Administrative Assistant,
Department of the Treasury, James Monroe Bldg,, 101 N.
14th St., Richmond, VA 23219, teiephone (804) 371-6011.

BOARD FOR THE VISUALLY HANDICAPPED

January 20, 1898 - 1 p.m. -- Open Meeting

Department for the Visually Handicapped, Administrative
Headquarters, 397 Azalea Avenue, Richmond, Virginia.lad
(Interpreter for the deaf provided upan request)

The board is responsible for advising the Governor, the
Secretary of Health and Human Resources, the
Commissioner, and the General Assembly on the
delivery of public services to the blind and the protection
of their rights. The board also reviews and comments on
policies, budgets and requests for appropriations for the
department. At this reguiar guarterly meeting, the board
members will receive information regarding depariment
activities and operations, review expendiiures from the
board’s institutional fund, and discuss other issues
raised by board members.

Contact: Katherine C. Proffitt, Executive Secretary Senior,
Department for the Visually Handicapped, 397 Azalea Ave.,
Richmond, VA 23227, telephone (804) 371-3140, toll-free 1-
800-622-2155, or (804) 371-3140/TDD &

VIRGINIA VOLUNTARY FORMULARY BOARD

T February 24, 1898 - 10 a.m. -- Open Meeting
Washington Building, 1100 Bank Street, 2nd Floor, Board
Room, Richmend, Virginia.

A public hearing o consider the proposed adoption and
issuance of revisions to the Virginia Voluntary Formulary.
The proposed revisions to the formulary add drugs and
drug products to the formulary that became effective
January 15, 1996, and its most recent supplement.
Copies of the proposed revisions o the formulary are
available for inspection at the Department of Health,
Bureau of Pharmacy Services, Monroe Building, 101
North  14th  Street, Room S-45, P.O. Box 2448,
Richmond, VA 23218. Written comments sent to the
above address and received prior to 5 p.m. on February
24, 1998, wili be made a part of the hearing record.

Contact: James K. Thomson, Director, Bureau of Pharmacy
Services, Virginia Voluntary Formulary, James Monroe Bldg.,
101 N. 14ih St., Room S-45, Richmond, VA 23219, {elephone
(804) 786-4326.
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BOARD FOR WASTE MANAGEMENT FACILITY
OPERATORS

February 27, 1998 - 10 a.m. -- Open Meeting

Depariment of Professional and Occupational Regulation,
3600 West Broad Street, Conference Room 5 West,
Richmond, Virginia.

A meeting to conduct routine board business. A public
comment period will be held at the beginning of the
meeting. Persons desiring to participate in the mesting
and requiring special accommodations or interpreter
services should contact the board at least 10 days prior
to the meeting so that suitable arrangements can be
made. The department fully complies with the
Americans with Disabilities Act.

Contact: David E. Dick, Assistant Director, Depariment of
Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230-4917, telephone (804) 367-8595,
FAX (804) 367-2474 or (804) 367-9753/TDD &

INDEPENDENT

STATE LOTTERY BOARD

t January 28, 1998 - 9:30 a.m. -- Open Meeting
State Lottery Department, 900 East Main Street, Richmond,

5Virg|'nia. {Interpreter for the deaf provided upon request)

A regular meeting of the board. Public comment will be
received at the beginning of the meeting.

Contact: David L. Norton, Esq., Director, Legislative and
Regulatory Affairs, State Lottery Department, 900 E. Main
St., Richmond, VA 23219, telephone (804) 682-7108 or FAX
(804) B92-7775.

LEGISLATIVE

Notice to Subscribers

Legislative meetings held during the Session of the General
Assembly are exempted from publication in The Virginia
Register of Regufations. You may call Legislative Information
for information on standing committee meetings. The number
is (B04) 786-6530.

CHRONOLOGICAL LIST

OPEN MEETINGS

January 19
Motor Vehicie Dealer Board
- Advertising Committee
- Dealer Practices Committee

-Transaction Recovery Fund

January 20
Accountancy, Board for
t Charitable Gaming Commission
Environmental Quality, Department of
- Virginia Ground Water Protection Steering
Committee
Motor Vehicle Dealer Board
- Finance Committee
- Franchise Review and Advisory Committee’
T Optometry, Board of
- Professional Designation Committee
T Psychology, Board of
- Discipline Committee
Visually Handicapped, Board for the

January 21
Accountancy, Board for
Audiology and Spesch-Language Pathology, Board of
Conservation and Recreation, Department of
- Rappahannock Scenic River Advisory Board
Museum of Fine Arts, Virginia
- Buildings and Grounds Committee
- Communications and Marketing Committee
- Education and Programs Committee
- Exhibitions Committee
- Finance Committee
- Legisiative Committee
- Nominating Committee
- Board of Trustees
Racing Commission, Virginia

January 22
Dentistry, Board of
Independent Living Council, Statewide
Social Work, Board of
Treasury Board

January 23
Dentistry, Board of
Health, Department of
- Title Il of the Ryan White Comprehensive AIDS
Resource Emergency Act of 1990
Higher Education for Virginia, State Council of
- Executive Committee
1 Medicine, Beard of
- Legislative Committee
+ Mental Health, Mental Retardation and Substance
Abuse Services, Department of
- State Human Rights Committee

January 26

Aging, Governor's Advisory Board on

1 Alcoholic Beverage Controt Board

General Services, Department of
- Design-Build/Construction Management
Board

1 Nursing, Board of
- Education Special Conference Committee
- Special Conference Committee

Review

Volume 14, Issue 9

Monday, January 19, 1998

1445




Calendar of Events

January 27
T Agriculiure and Consumer Services, Department of
- Virginia Winegrowers Advisory Board
+ Conservation and Recreation, Department of

- Board on Conservation and Development of Public

Beaches

t Economic Development Partnership, Virginia
- Virginia Tourism Corporation

Hearing Aid Specialists, Board for

+ Housing Development Authority, Virginia

+ Local Government, Commission on

Marine Resources Commission

T Nursing, Board of

Psychology, Board of

January 28
"t Agriculture and Consumer Services, Department of
- Virginia Marine Products Board
1 Lottery Board, State
T Nursing, Board of
T Sewage Handling and Disposal Appeal Review Board

January 28
- Compensation Board
T Health, State Board of
Longwood College
- Committees
Natural History, Virginia Museum of
- Development Committee
- Qutreach Committee
- Research and Collections Committee
1 Nursing, Board of

January 30
T-Health, State Board of
Longwood College
- Board of Visitors
Optometry, Beard of
Rehabilitative Services, Board of

February 2
Barbers, Board for

February 3
Hopewell Indusirial Safety Council
Museum of Fine Arts, Virginia
- Executive Committee

February 4
Deaf and Hard-of-Hearing, Department for the
- Advisory Board

February 8
T Agriculture and Consumer Services, Department of
- Virginia State Apple Board

t At-Risk Youth and Their Families, Comprehensive

Services for
- State Management Team
Conservation and Recreation, Department of
- Falls of the James Scenic River Advisory Board

February
Agriculture and Consurner Services, Department of
- Virginia Plant Pollination Advisory Board
information Management, Council on

February 9
T Alcoholic Beverage Control Board

February 10
T Medical Assistance Services, Department of
T Resources Authority, Virginia

February 11
Juvenile Justice, State Board of

February 12
Geology, Board for
T Transportation Safety Board

February 13
Opticians, Board for

February 14
T Military Institute, Virginia
- Board of Visitors

February 17
Agriculture and Consumer Services, Department of
- Virginia Horse Industry Beard

February 18
T Milk Commission, State

February 19
Treasury Board

February 20
Family and Children’s Trust Fund Board

February 23

T Alcohclic Beverage Control Board

Library Board
- Archival and [nfarmation Services Committee
- Automation and Networking Committee
- Bylaws Committee
- Executive Committee
- Facilittes Committee
- Legislative and Finance Committee
- Nominating Committee
- Publications and Educational Services Committee
- Public Library Development Committee
- Records Management Committee

February 24
T Agricuiture and Consumer Services, Department of
- Virginia Bright Flue-Cured Tobacco Board
Marine Resources Commission

February 25
1 Aviation Board

February 26
1 Medicine, Board of
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February 27
1 Medicine, Board of
Waste Management Facility Operators, Board for

February 28
1 Medicine, Board of

Marech 1
1+ Medicine, Board of

March 3
Hopewell Industriai Safety Council

March 9
T Alcoholic Beverage Control Board
Professional and Occupational Regulation, Board for

March 10
1 Resources Authority, Virginia

March 23
T Alcoholic Beverage Cantrol Board

March 24
Marine Resources Commission

PUBLIC HEARINGS

January 30
T Medicine, Board of

February 12
Mines, Minerals and Energy, Department of

February 23
T Housing and Community Development, Board of

February 24
T Voluntary Formulary Board, Virginia
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